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Abstract: 
User-generated content on  the Internet  is flourishing.  Often  users will  share content 
of others or  use such  content in  their  own creations.  Copyright  may  limit the extent 
to which this is possible by  granting exclusive  economic and moral rights to the 
creators of the original. To accommodate other rights and interests copyright laws 
include limitations and exceptions. The central  question of this thesis is whether 
those limitations and exceptions are sufficient  to guarantee users’ freedom  of 
expression. 
Freedom  of expression is an  intrinsic  right of every  person. Copyright  on  the other 
hand,  especially  its economic  component,  is an instrumental law, pursuing  certain 
societal objectives. Achieving the appropriate  balance between  these norms 
necessitates taking  the difference in  status of both  norms into account. User  freedom 
should prevail  if a  specific exclusive right is not  necessary  to attain  copyright’s 
objective. In  its essence copyright’s objective is to guarantee remuneration to the 
author.  Therefore,  economic  rights granted by  copyright laws should not cover uses 
that  the author  would not make himself and that do not  hurt  what can  be considered 
“normal  exploitation”, since he has no legitimate expectation  of remuneration  from 
such  uses. Moreover, users should be allowed to use content if prohibiting  them  to 
do so would place a disproportional restriction on their freedom of expression. 
However,  current  copyright  laws tend to leave users too little room  to use content 
that  is protected by  copyright. The scope of exceptions is limited to begin with  which 
situation  is exacerbated by  the narrow  interpretation of exceptions by  the judiciary. 
If no exception  applies a  user  will have to obtain a  license if he wants to avoid 
liability.  To guarantee sufficient user  freedom  changes to the legislative framework 
are imperative. These can take the shape of a  specific exception or  an  open,  flexible 
norm, for instance modelled after American fair use.
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ABBREVIATIONS

Berne Convention  Berne Convention for  the Protection  of Literary  and Artistic  
  Works

CDPA   Copyright, Designs, and Patents Act 1988

CJEU  Court of Justice for the European Union

CPI  Code de la Propriété Intellectuelle

ECHR  European  Convention for the Protection  of Human  Rights 
  and Fundamental Freedoms

ECtHr   European Court of Human Rights

EU  European Union

ICCPR  International Covenant on Civil and Political Rights

ICESCR  International Covenant  on  Economic,  Social and Cultural  
  Rights

InfoSoc Directive Directice 2001/29/EC of the European Parliament  and of the 
  Council of 22  May  2001  on the harmonisation  of certain  
  aspects of copyright  and related rights in  the information  
  society

OECD  Organisation for Economic Co-Operation and Development

UDHR  Universal Declaration of Human Rights

UK  United Kingdom

TRIPs Agreement  The Agreement on  Trade-Related Aspects of Intellectual  
  Property Rights

WCT   WIPO Copyright Treaty

WIPO  World Intellectual Property Organization

WPPT  WIPO Performances and Phonograms Treaty
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1. INTRODUCTION

The Internet  has opened up a  myriad of possibilities for  its users to express themselves 
in  ways that  where not possible  before.  More and more users are becoming  creators 
themselves.  In  creating so-called “user-created”  or “user-generated content”,  users 
often  rely  on  existing  material.  Some well-known  examples are home videos 
incorporating  a  popular  song,  mashups of different  songs, video and photograph 
manipulations, fan fiction, blogs, and wiki’s.

The creation  and sharing  of user-generated content  has become an essential part of the 
daily  lives of many  people. For  instance YouTube reports that  a  hundred hours of video 
is uploaded to its servers every  minute,1 while in  August  2011  the number  of photos 
uploaded to Facebook  per  minute was around 8  million.2 It is unclear what percentage 
of this material  is original,  i.e. material  fully  created by  the user  himself,  and what 
percentage includes material that was created by  others (either  incorporated into the 
user’s creation or  fully  created by  someone else). In one survey  58  per  cent  of the 
respondents admitted incorporating  copyrighted content  into online uploads. 3 Another 
study  rendered more conservative figures,  with  13  per  cent  of respondents saying  that 
they  have incorporated others’ content into their  own creations,  8  per  cent  that they 
had changed or  altered others’ content  and a  similar  percentage admitting they  had 
remixed or  mashed up content. 4 Although  these surveys are from  2007  and 2009, 
respectively,  it  seems hard to imagine that  the absolute number  of user-generated 
content  that  incorporates at  least  some content created by  someone else has decreased. 
Whatever  its exact  numbers may  be,  it  should be clear  that  user-generated content 
plays a big role in today’s online community. 

For  obvious reasons, however, economic and moral  rights of copyright  holders may 
pose restrictions to the extent it is possible  to create and disseminate user-generated 
content  that  incorporates someone else’s copyright protected work.5 The importance of 
user-generated content  and possible hurdles posed by  copyright  laws have been 
recognised by  the European Commission.  In  its 2008  Green Paper  on  Copyright  in  the 
Knowledge Economy, highlighting  the potential added value of user-generated content, 
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1 <http://www.youtube.com/yt/press/statistics.html>, last accessed 3 March 2014.
2  <http://www.facebook.com/notes/web-hosting/50-facebook-facts-and-figures/101502744715 
74235>, last accessed 5 March 2014.
3 Auferheide, Jaszi & Nolan Brown 2007, p. 6.
4 Creative Commons 2009, p. 44-45.
5  Whenever I refer to “copyright”  such reference should be understood in the broad sense,  
including  “related”  or “neighbouring”  rights, unless  from  the context follows that a reference to 
copyright in a narrow sense is intended.



the Commission  asked stakeholders whether a  specific  exception  for  user-generated 
content  should be introduced into the European  acquis. 6 This followed a call in  the 
Gowers Review  of Intellectual Property  in  the UK on  the UK government to argue for 
the introduction  of an  exception for “transformative use”  in  a  European  directive. 7 
Replies to the Commission’s consultation  were hesitant  and in  a  2009  communication 
the Commission  concluded that it  was not opportune to regulate user-generated 
content  at  that time. 8 In  a  draft for a  White Paper  scheduled to be published in  2014  the 
Commission seems to have abandoned the idea  of a  new  exception  to create more space 
for user-generated content altogether.9 

It is the principle aim  of this thesis to see whether  copyright law  is permissive enough 
as regards the use of existing  works in  user-generated content.  One can find many 
arguments for  allowing  users to use existing, copyright  protected material in  user-
generated content.  For  instance,  it is said to “encourage greater freedom  and 
democracy” 10,  “produce a  cultural flow” 11, and to change “the way  our  culture is” 12.  A 
more fundamental argument focuses on  a  person’s fundamental  interest  in  being  able 
to freely  share information  and opinions.  This interest  is recognised by  their 
constitutionally  protected right to freedom  of expression,  for instance by  article  19 
UDHR and article 1o ECHR.

This thesis will  look  at  the ethical argument  to be made, based on  a  person’s right  to 
freedom  of expression,  for  allowing  users to use works that  are in  principle protected by 
copyright. In  principle,  copyright  gives creators exclusive rights over  (certain)  use of 
their  expression,  while the right  to freedom  of expression  guarantees people the 
possibility  to freely  express themselves.  This creates a  conflict that needs to be 
balanced.  Traditionally,  copyright laws include limitations and exceptions to create 
space for  freedom  of expression, for  instance by  allowing  quotations and parodies. With 
the proliferation  of user-generated content  it  begs the question whether  the balance is 
still  properly  safeguarded.  Now  new  uses of copyrighted works in user-generated 
content  emerge the appropriate question  should be if these uses should be covered 
exclusive rights, or also excepted from their scope to facilitate freedom of expression.
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6 European Commission 2008, pp. 19-20.
7 Gowers Review 2006, p. 68.
8 European Commission 2009, p. 9.
9 European Commission 2014b, pp. 13-14.
10 Wong 2009, at 1080, including further references.
11 Halbert 2009, at 937.
12 Lessig 2006, at 35.



The question  to the relation  between  copyright and freedom  of expression has received 
considerable attention  in  Europe, especially  during the last  decade.13  Most of the 
debate, however,  has taken place on  an  abstract  level,  and has not  given any  special 
attention  to user-generated content.  There are at least  two additional reasons why  an 
assessment as proposed seems warranted. One is objective: the European Court  of 
Human  Rights (“ECtHR”) has handed down  two decisions in 2013  concerning  the 
relation between copyright and the right  to free expression.14  The second is more 
subjective: as I will argue,  most  commentators fail  to properly  ask  the question  whether 
freedom of expression is sufficiently guaranteed by positive copyright law.

Consequently, the focus of this thesis is on the balance between  freedom  of expression 
and copyright with respect to user-generated content. The main  research  question can 
be phrased as follows:

Does the users’ right  to freedom  of expression warrant  leaving  them  greater 
possibilities to use copyright  protected works than  currently  allowed by  copyright 
law and, if so, how can this be achieved?

In chapter  3  I will explain how  I will go about answering this question.  First I will give a 
brief explanation of what is meant by “user-generated content” in this thesis. 
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13 See § 6.1.
14 Decision of  the European  Court of Human Rights (Fifth  Section), case of Ashby Donald and 
others v. France, Appl. no. 36769/08 of 10 January  2013; Decision of the European Court of 
Human  Rights (Fifth  Section), case of Fredrik Neij and Peter Sunde  Kolmisoppi (The  Pirate 
Bay) v. Sweden, Appl. no. 40397/12 of 19 February 2013. See § 5.2.1., infra.



2. A DESCRIPTION OF “USER-GENERATED CONTENT”

In  its 2008  Green  Paper  the European  Commission followed the OECD in  defining 
user-generated content  as “content  made publicly  available over  the Internet,  which 
reflects a certain amount  of creative effort, and which  is created outside of professional 
routines and practices”.15  A 2013  study  of user-generated content and copyright 
commissioned by  the Commission  described its focus as “cases where a user  will  rely  on 
one or several  pre-existing  works to ‘change something  to it/them’ before uploading the 
resulting  work  on  the Internet”  (emphasis in  original).16 I, however, will  cast the net 
wider.

As may  be clear  from  the Introduction,  I am  particularly  interested in  user-generated 
content  that  to some extent includes someone else’s copyright protected material. A 
good example of such  user-generated content,  one which I will  frequently  use in  this 
thesis, is a  home video that uses someone else’s song  as background music.  The 
definition  of user-generated content used here should therefore exclude content  that 
can  be said to be wholly  original  and that  consequently  does not touch  on any  exclusive 
or  moral rights provided by  copyright, for  instance that  same home video but with  a 
commentary  of the maker  (assuming the images themselves do not  contain  any 
protected works).  Conversely,  user-generated content  as referred to in this thesis can 
also be content  that is completely  someone else’s creation, for  instance a  photograph 
copied from a website, or a scene from a movie posted to YouTube.

Furthermore,  because I look  at  user-generated content  from  a  fundamental rights 
perspective my  main  focus is on  content  that is created (“generated”) by  a  natural 
person  or  persons.  After all, only  natural  persons are the subject  of protection  of 
fundamental rights. 17  This means that,  unlike other  studies,  I do not principally 
distinguish  between  professional and non-professional users or  between  commercial 
and non-commercial content.  First  of all, these distinctions are  difficult to make. 18 
More importantly, they  do not necessarily  dictate whether  a  user  is making use of his 
freedom  of expression,  only  the degree to which  he is entitled to protection  on account 
of freedom of expression (as should become clear throughout this thesis).
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15 European Commission 2008, p. 19. See also OECD 2007, pp. 8-9.
16  Triaille & Coppens 2013, pp. 454-455. European Commission  2014a, p.99, which takes over 
this definition.
17  As pointed out, for  instance by The right of everyone to benefit from  the protection of the 
moral and material  interests resulting from any scientific, literary  or  artistic production of which 
he or she is the author (article 15, paragraph  1 (c), of the Covenant), adopted 12 January 2006, 
General  Comment No. 17, Committee on  Economic, Social  and Cultural Rights, 35th  Session, E/
C.12/GC/17, at 1-3. See also § 6.2.2., infra.
18 Triaille & Coppens 2013, p. 451; OECD 2007, p. 9.



Therefore,  when I hereinafter  refer  to user-generated content  I mean  content  made 
available on the Internet which  includes to some extent copyright  protected content  of 
others, and which is created by a natural person or a group of natural persons. 
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3. METHOD AND STRUCTURE OF THE THESIS

The central  research  question of this thesis is aimed at ascertaining whether, from  the 
perspective of freedom  of expression,  the user  is left enough  room  by  copyright  law  to 
create user-generated content. This implies first  of all that  we know  how  much  room 
the user is left  to begin  with. Because copyright  law  is still  largely  national  law, I shall 
have to narrow  the scope of my  research  further  down.  To that effect  I will  focus on 
European  acquis  communautaire with  respect to copyright law  in  general, and the 
copyright laws of France,  Germany,  the United Kingdom,  and the Netherlands in 
particular.  The choice for  these countries is justified by  the long,  extensive,  and diverse 
copyright traditions of these countries.  The UK is the birthplace of modern  copyright 
laws in  general and that of the “copyright”  tradition  in  particular.  The countervailing 
droit d’auteur (“author’s right”; Urheberrecht in  German)  tradition  has in  turn been 
heavily  influenced by  developments in France and Germany. Finally, the Netherlands is 
added to offer a fourth perspective.

In  the following  chapter  (chapter  4)  I will  start by  giving  a  brief analysis of the position 
of user-generated content  under  the positive copyright laws of the European  Union, 
France, Germany, the UK,  and the Netherlands. I will describe what  possibilities 
currently  exist  for  users to use copyright protected material in  their  user-generated 
content.

In  chapter  5  I will shift my  attention  to constitutionally  protected freedom  of 
expression, mainly  as protected in  the European  Convention  for  the Protection  of 
Human  Rights and Fundamental Freedoms.  Courts are regularly  confronted with  the 
argument that  freedom  of expression as protected in  the ECHR places an  external limit 
on  copyright legislation. I will  describe how  (European as well as national)  courts deal 
with that argumentation.

Both  chapters 4  and 5  are thus of a  descriptive nature; they  describe what  the law  is. 
This implies the use of a “traditional”  legal methodology, meaning that  the existing, 
positive law  shall  be interpreted, analysed,  and systemised.  Concretely,  this means that 
I will look at  the position  of user-generated content  within the framework of European 
copyright law,  as applied and interpreted by  (courts in) member  states of the EU and 
the Court of Justice of the European  Union  (“CJEU”).  A  similar  exercise will  be 
undertaken  as regards the protection  of freedom  of expression, especially  as regards the 
Convention  for  the Protection  of Human  Rights and Fundamental Freedoms (also: the 
European Convention for Human Rights; “ECHR”) and the case law of the ECtHR.
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However,  it  should not  be forgotten  that it is not  only  the task of the jurist to interpret, 
to analyse and to systemise the law  as it  is, but  also to critically  evaluate it. It  may  be 
emphasised that  the practice of law  in  this sense is often to a  large  extent  an 
argumentative occupation. One of the most eminent  Dutch  commentators on  legal 
methodology, Jan  Vranken, has famously  characterised legal reasoning  as the never-
ending activity of “forming of opinions and persuasion”.19  

In  chapters 6  and 7  I shall conduct a  normative analysis of the existing balance between 
copyright and freedom  of expression. In  these chapters I will  focus on  the core question 
whether freedom  of expression is sufficiently  guaranteed by  copyright law. It is here 
where the argumentative nature of legal analysis will be most  prevalent. This is all the 
more so in  an  analysis of copyright and fundamental rights,  which  both have strong 
natural right components.  As professor  of philosophy  and law  at  Duke University  Allen 
Buchanan wrote:

“[A]ssertions of rights are essentially  conclusory  and hence argumentative. An 
assertion  of right  is a  conclusion  about what the moral priorities are.  At the same 
time, because it  is a  conclusion,  it is an  admission  that  it  is appropriate to 
demand support  for  this conclusion, reasons why  such priority  ought  to be 
recognized.” 20

In  chapter  6  I will  provide a  theoretical framework  for  the interaction  between 
copyright and the right to freedom  of expression, as well as an overview  of existing 
doctrine.  I will  do so by  characterising  the theoretical and philosophical foundations of 
both  copyright and freedom  of expression. By  explaining that copyright is an 
instrumental law, as opposed to freedom  of expression  which  is a  fundamental  right  of 
every  person, I create a  frame of reference against  which  it  is possible to evaluate the 
law.

In chapter  7  I will carry  out  the actual evaluation: does copyright  law  leave enough 
room  for  users the create user-generated content in  light of their  fundamental right to 
freedom  of expression? Since I conclude that  this is currently  not  the case I also give a 
brief overview of possible solution to remedy this situation.

I emphasise that  in  this thesis I attempt  to construct  a  moral  argument for increased 
user freedom. It is not the aim  of this thesis to give a quantitative or  economical 
account of user-generated content.  It  is also not  my  intention  to address the question 
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19 Vranken 1995, at 105.
20 As cited in Barnett 1997, at 669-670.



whether or  not  positive copyright law  has so-called chilling  effects on  the emergence of 
user-generated content.  It  is difficult  to estimate the practical  impact of copyright  law 
on  user-generated content  projects,  whether  there is such  a  significant  chilling  effect. 
Triaille  and Coppens concluded that  “if there is a  chilling  effect,  it  is obviously  not as 
great  as to prevent  the development  of UGC, when  one sees the tremendous 
development thereof.” 21 Similarly,  the Commission seems to be of the opinion that 
“[t]his success [of user-generated content] shows that  there have not been  significant 
market  failures”.22 Regardless whether  this assessment  is true, 23 from  a  human  rights 
perspective the practical impact seems of less importance. If it  is the  case that  users of 
the Internet are undeterred by  (or  more likely: ignorant  of) constricting  copyright 
norms and the chilling effects are therefore minimal,  this does not  preclude the enquiry 
whether the existing  law  can stand up to (human  rights) scrutiny,  let  alone that  the 
absence of chilling effects would justify the existing norm.24

I will finish this thesis with a conclusion and some final remarks.
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21 Triaille & Coppens 2013, p. 497.
22 European Commission 2014b, p. 13.
23 Auferheide, Jaszi  and Nolan  Brown  note that several of their interviewees indicated refraining 
from  making certain  videos because of copyright issues (Auferheide, Jaszi  & Nolan Brown 2007, 
pp. 5-6). Another  research has even suggested that the rapid development of user-generated 
content has been  driven  by  lax enforcement of copyright (IDATE, TNO & IViR 2007/2008, p. 
154).
24 As seems to be implied by Triaille & Coppens  2013, p. 541: “We then  examined the legislative 
initiatives which  the Commission  could take (always in the  instance  that the  chilling effect to 
UGC of the current legal framework was established)” (emphasis added).



4. USER-GENERATED CONTENT AND COPYRIGHT LAW

I will  start the substantive part of this thesis by  giving an  overview  of the position of 
user-generated content  according to positive copyright law.  In  other  words,  I will 
describe to what  extent  copyright  law  currently  allows user-generated content. What 
exclusive and moral rights are implicated by  user-generated content, and which 
limitations or  exceptions my  offer  solace to the user? Because of the wide variety  of 
user-generated content  it is impossible to give an  exact  description of the legal 
implications for  each item  of user-generated content imaginable. Instead,  I will  outline 
the general framework  of the law. Furthermore, it  is not my  intention  to give an 
exhaustive overview  of the state of EU law  and that  of its member  states. Instead I will 
restrict  myself to providing  an illustration of the implications of European copyright 
law  for  user-generated content. Since the purpose is illustrative I will not conduct a 
comprehensive independent  in-depth legal comparison,  but  will, were available,  also 
avail myself of comparative research carried out by others.

What  should be kept  in  mind when  reading  the following is that  copyright law  in 
Europe is still stricto sensu national law.  It  is,  however,  heavily  influenced by 
international conventions and European  directives.  Most  relevant are in this regard the 
Berne Convention, the TRIPs Agreement, the WIPO Copyright Treaty  and the WIPO 
Performances and Phonograms Treaty,  and the InfoSoc Directive. These will  be 
discussed below where they are of interest.

A  final  remark  is that  user-generated content  often  implicates both  the rights of the 
author  (or  the person  to which he has transferred his rights)  as well as a  wide range of 
related rights. A  home video including  a recording  of a  popular song will  potentially 
infringe the exclusive rights of the author of the musical arrangement,  the author  of the 
lyrics,25 and the related rights of the performers and the producer of the phonogram.

4.1. Exclusive rights

By  creating  user-generated content  and uploading  it  to the Internet  someone may 
potentially  violate  a  number  of exclusive rights: the reproduction  right  (§ 4.1.1.), the 
adaptation  right  (§ 4.1.2.),  and the communication  to the public  right (§ 4.1.3.).  As I will 
explain  further  below,  the last  right  is arguably  the most  important  in the online 
environment.  After  all,  the making available online of their  content will  be most 
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25 Assuming the applicable law does not view the creation as a joint work. If that is  the case there 
will  be strictly  just an infringement of that (joint) work, although  the right holders will  be the 
same persons.



apparent  to right  holders,  while the making of reproductions and adaptations will often 
be more covert.  It  should be stressed, however,  that  the communication to the public  of 
content  which  contains a  reproduction or  which should be considered an adaptation  of 
the original work,  is as much  subject  to authorisation  of the right  holder  as is the 
communication  to the public of the original work. 26 It  is therefore also for  that reason 
relevant what actions are caught by the exclusive rights to reproduction and adaptation.

4.1.1. The reproduction right

The reproduction  right  has been  harmonised in  the EU by  the InfoSoc Directive.27 It 
reserves the “direct  or  indirect, temporary  or  permanent reproduction  by  any  means 
and in any  form,  in  whole or  in  part”  (art.  2  InfoSoc Directive) of works to their  authors 
and of subject  matter  that is protected by  related rights to related right  holders.  As can 
be seen  from  its wording the reproduction right has been  given  a  broad scope by  the 
European  legislator.  In  the Infopaq I case the CJEU made clear  that accordingly  the 
reproduction  right should be interpreted broadly. 28 Moreover,  the court  held that (as 
regards works protected by  copyright) an  interference with  the reproduction  right 
occurs “if the elements thus reproduced are the expression  of the intellectual  creation 
of their  author”.29 The court  stated that  even  an  extract  of eleven  words can  constitute a 
reproduction. 30 

As a  result,  user-generated content  may  engage the reproduction  right  rather  quickly. 
Triaille  and Coppens even  went as far  as to conclude that  “[t]here will always be at  least 
a  ‘reproduction  in  part’ in  any  User  Generated Content  since the user  will start from  a 
pre-existing  work to generate a  new/modified version  of said work”.31 The picture is 
less clear  for the reproduction  of related rights subject  matter. It  is not  unlikely, 
however, that  a  reproduction of such  subject  matter  should be deemed to come within 
the scope of article 2  of the InfoSoc  Directive  even  more quickly  than  a reproduction  of 
a  work  of authorship or art. The German  Bundesgerichtshof (the federal supreme 
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26 Guide to the Berne Convention 1978, at 12.4.
27 It should be noted that  as  regards computer  programs and databases the reproduction  right is 
governed by  article 4(1)(a) of  Directive 2009/24/EC of the European  Parliament and of  the 
Council  of  23 April  2009 on the legal  protection of computer programs, and by  article 5(a) of 
Directive 96/9/EC of the European  Parliament and of the Council  of  11 March  1996 on the legal 
protection  of databases, respectively. These provisions are, however, of less relevance for user-
generated content.
28  Case C-5/08 Infopaq International v Danske  Dagblades Forening [2009] ECR I-6569, at 
41-43.
29 Idem, at 51.
30 Idem, at 48.
31 Triaille & Coppens 2013, p. 460.



court),  for  instance, has held that even  the slightest  re-use of a  protected phonogram 
interferes with the right holder’s exclusive right. 32

4.1.2. The adaptation right

The Berne Convention,  which has been ratified by  all  member  states of the EU, 
provides that  states have to accord “[a]uthors of literary  or artistic works (…) the 
exclusive right of authorizing  adaptations, arrangements and other  alterations of their 
works”  (art.  12). Article 14(1) adds that  “[a]uthors of literary  or  artistic  works shall  have 
the exclusive right  of authorizing  […] the cinematographic adaptation  and reproduction 
of these works, and the distribution of the works thus adapted or reproduced”.

The adaptation right  is understood as giving the author  the exclusive right  to control 
any  change to his work,  either  by  transforming it from  one format  into another 
(adaptation)  or  by  changing  the form  of the work  within  its current format 
(arrangements). 33 It is accepted that  signatory  states may  implement  the adaptation 
right  either  by  a  separate right, or  by  a broad reproduction  right.  That  the adaptation 
right  can be interpreted in  a  way  that  severely  restricts what  others can  take from  a 
work  in creating  a  new  work,  is illustrated by  the English  case  of Holland v.  Vivian Van 
Damm Productions,  Ltd. In  that case a  ballet  loosely  based on  a  13-page short story  by 
Oscar Wilde called “The Nightingale and the Rose”  was deemed a copyright 
infringement,  presumably  mostly  because the court wanted to guard Wilde’s 
“reputational interest”. 34

In  principle,  the adaptation right  has not  been  harmonised in  the EU.  For  that reason 
the Institute for  Information  Law  from  the University  of Amsterdam  argued in its reply 
to the 2008 Green Paper  on  Copyright  in  the Knowledge Economy  that member  states 
remain free to regulate “certain  non-commercial  transformative uses”.35 The question 
is,  however,  how  wide member  states’ latitude in  this regard really  is: to what extent 
must  article 2  of the  InfoSoc Directive be interpreted as including  the right to authorise 
or  prohibit  adaptations? One could argue, as Rosati  has pointed out, that  since the 
Software Directive as well as the Database Directive36  explicitly  distinguish  the 
adaptation  right  from  the reproduction right,  member states have retained their 
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32 BGH Metall auf Metall, 20 November 2008, I ZR112/06, at 11-14 (English  translation by  N. 
Conley & T. Braegelmann published in 56 J. Copyright Soc'y U.S.A. 1017).
33 Guide to the Berne Convention 1978, at 12.5; Goldstein and Hugenholtz 2010, p. 315.
34 Goldstein & Hugenholtz 2010, p. 317.
35 IViR 2008, p. 6.
36  Directive 96/9/EC of the European  Parliament and of the Council  of 11 March 1996 on  the 
legal protection of databases.



competence with  regard to adaptations of works covered by  the InfoSoc Directive,  as 
that directive explicitly omits an adaptation right.37 

Nevertheless,  one should keep in  mind the broad nature of the reproduction  right, both 
as defined in  the InfoSoc Directive and by  the CJEU.  User-generated content  which 
contains elements that  are the expression  of the the intellectual  creation  of the author 
arguably  fall under  the scope of the reproduction  right of article  2  of that  directive. 38 
Moreover, it  should be noted that  the InfoSoc Directive contains,  in article 5(3)(k),  an 
exception for  the use of works for  the purpose of inter alia parodies. Since a  parody  is 
an  adaptation  the inclusion  of this exception  would make little sense if the reproduction 
right  in  the InfoSoc Directive would not be understood to include the right  to authorise 
adaptations.39, 40

Even  if it were to be concluded that  member  states are allowed to provide for 
exceptions to a  purely  national (from  a  European  perspective) adaptation  right,  space 
for  member  states is necessarily  restricted.41  Let’s say  someone makes a  satirical 
version  of a  song  by  changing  the lyrics and even  altering  the musical arrangement to a 
large extent.  But if he  keeps some well recognisable elements in  order  to make clear 
what  the origin  of the satire is,  it  is not unlikely  that  the elements that  were kept are 
original  in  the sense that  they  are the original  creation of the author(s).  In  that  case 
there is a reproduction  in  part  which  interferes in  principle  with  the reproduction  right 
of article 2. At the same time the song may  be considered an  adaptation.  If a member 
state were allowed to create an  exception  for  this kind of use extending to the elements 
that  implicates the reproduction  right  the effectiveness of the InfoSoc Directive  would 
be undermined. Accordingly, member  states are probably  at  most  allowed to legislate 
only “pure adaptations”, e.g. the adaptation of a script into a movie. 42, 43
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37 Rosati 2014, p. 21.
38 See § 4.1.1., supra.
39 This  is also not how the court of appeals in Brussels interprets the rights as can  be inferred 
from  the questions it has referred to the CJEU, about which more in  § 4.2.3. infra. See Case 
C-201/13 Request for  a preliminary ruling  from the Hof van beroep te Brussel  (Belgium) lodged 
on 17 April 2013 — Johan Deckmyn, Vrijheidsfonds VZW v Helena Vandersteen and Others. 
40 At the same time one should not  give too much  weight to the fact that the InfoSoc’s “shopping 
list”  of  exceptions contains one specifically includes one aimed at adaptations. It should be 
taken  into account that  the directive basically  includes all exceptions that  member states 
requested to be included. Cf. Mazziotti 2008, p. 78.
41 Rosati 2014, p. 21.
42 However, the reenactment and filming  of a  movie itself may again  be problematic under EU 
law as it would potentially  be considered a reproduction, since cinematographic works are 
protected as, nomen est omen, works protected by copyright.
43 Similarly, Rosati 2014, pp. 21-22.



The European  Commission  seems to share this opinion. In  its draft impact  assessment 
on  the modernisation  of the EU copyright  acquis  it writes that “the broad manner  in 
which  the reproduction right  in Article 2  of [the InfoSoc] Directive is formulated and 
the CJEU's jurisprudence on  the scope of the reproduction  right  notably  in Infopaq  and 
Eva-Maria Painer seem  to cover  adaptations which give rise to a  further  reproduction 
within  the meaning  of Article 2”.44 The Commission  moreover  refers to the pending 
case of Allposters International which will shed some light on this issue. 45

It may  be clear  that  the space for  users to create user-generated content is further 
reduced by  the adaptation  right,  whether adaptations fall  under  EU law  or  under 
national law.

4.1.3. The communication right

Perhaps the most important exclusive right  from  the position of the right holder  as well 
as the user  is the exclusive right to communicate the work to the public. After  all  in  the 
web 2.0  environment,  which  is based on  linking and sharing,  it  may  be difficult  to trace 
who exactly  made the reproduction or adaptation. This is even  so when taking  into 
account that  most  actions on  the Internet  involve the making  of reproductions.  After 
all,  Internet service providers that perform  a  merely  technical  function are in  principle 
not liable, and browsing itself,  generating  temporal copies, is in  principle not  covered 
by copyright.46

The communication  right was made “Internet  proof”  on  the multilateral  level by  the 
WIPO Copyright Treaties of 1996 47 and was harmonised to a  large extent  by  article 3  of 
the InfoSoc Directive.48  It  provides for  a right  of communication  to the public for 
authors of their  works, including  “the making  available  to the public of their  works in 
such  a  way  that  members of the public  may  access them  from  a  place and at a time 
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44 European Commission 2014a, p. 99 (footnotes omitted).
45  Case C-419/13 Request for  a preliminary ruling  from the Hoge Raad der Nederlanden  (the 
Netherlands) lodged on  24 July 2013 — Art & Allposters International B.V. v Stichting 
Pictoright.
46 Cf. Recitals 27  and 33 of the InfoSoc Directive, as  well  as article 5(1) of  that directive. See also 
articles 12-14 of Directive 2000/31/EC of the European Parliament and of the Council  of 8 June 
2000 on certain  legal  aspects of information society  services, in  particular  electronic commerce, 
in  the Internal Market. See also Case C-360/13 Public Relations Consultants Association Ltd v 
Newspaper Licensing Agency Ltd and Others ECLI:EU:C:2014:1195.
47 Art. 8 WCT and artt. 6, 10 and 14 WPPT. See also artt. 11(1)(ii), 11bis, 11ter(1)(ii) and 14 Berne 
Convention and artt. 7(1)(a), 12 and 13(d) Rome Convention. 
48  Additionally, article 8 of Directive 2006/115/EC of the European Parliament and of the 
Coincil  of  12 December 2006 on rental right and lending right and on certain rights  related to 
copyright  in the field of intellectual  property provides for a  limited exclusive right for 
performers and broadcasting companies, as well  as a  remuneration  right for  performers and 
phonogram producers.



individually  chosen  by  them”, and a  similar  making  available right  for  related right 
holders. 

It was pointed out in  the introduction  to this paragraph 4.1.  that the communication 
right  not  only  covers the communication  of a  work in  its original form,  but  also in 
altered (adapted) form.  This raises the question  whether  the “European” 
communication  right extend to all adaptations, or only  to those reproductions that  are 
covered by  article 2  of the InfoSoc  Directive (provided the CJEU does not  conclude that 
the InfoSoc  Directive also harmonised the adaptation  right). From  a  systematic 
perspective it would seem  logical that  the communication  right from  the InfoSoc 
Directive only  extends to the communication  of such  subject  matter  that  falls under the 
scope of article 2, i.e. in  as far  as adaptations are not covered by  the directive they 
should also not  be covered by  communication  right  of that  same directive.  However, 
seeing  as the CJEU puts great  emphasis on  the functioning  of the internal market  and 
tries to avoid any  harm  thereto,  it  is not  unthinkable that if a  certain  transformation  is 
brought  under  the rubric of a  national adaptation  right, its communication to the public 
is governed by  the European communication  right. More likely,  however,  is that such 
an  interpretation  of the communication right  would go hand-in-hand with  a  broad 
construction of the reproduction right.

Regardless of what  works and transformations thereof are covered by  the European 
communication  right,  the right  itself should be construed broadly,  according  to the 
CJEU.49 This means, for  instance,  that online streams of protected broadcasts and even 
hyperlinks can under  circumstances be considered to constitute a  communication  to 
the public. 50  It  is reiterated that the communication  right  includes not  only  the 
communication  to the public of the original work,  but also all transformations of his 
work.51 It  should be obvious that user-generated content runs a  great  risk  of interfering 
with  the communication  right.  This is all the more so where the reproduction and 
adaptation rights are broadly construed.

4.2. Exceptions and limitations

Several exceptions and limitations may  provide relief from  the broad scope of the 
exclusive rights accorded to authors and related right  holders. It should be noted that 
exceptions and limitations,  with a  single exception,52 have not fully  been  harmonised in 
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49 E.g. Case C-306/05 SGAE v Rafael Hoteles [2006] ECR I-11516, at 36.
50 Case C-466/12 Svensson and Others v Retriever Sverige AB ECLI:EU:C:2014:76.
51 Guide to the Berne Convention 1978, at 12.4.
52  Art. 5(1) of  the InfoSoc Directive provides for a  mandatory limitation for “temporary” 
reproductions.



the EU. The InfoSoc Directive only  includes a  limitative list of optional exceptions and 
limitations which  the member states can choose to implement.  It is uncertain  how  far 
member  states’ freedom  ranges in  implementing the exceptions and limitations 
contained in  the InfoSoc Directive.  Hugenholtz and Senftleben,  for  instance,  have 
argued that  the InfoPaq  Directive leaves member  states a  large margin  of appreciation 
in  implementing  the various limitations and exceptions. 53 Rosati,  however, analysing, 
the CJEU decisions in TV Denmark54  and Padawan55  arrived at  the conclusion  that 
“unless where the InfoSoc Directive leaves it  to Member  States to fine-tune the scope of 
certain exceptions and limitations,  it  is not possible for  them  to alter  the scope of the 
exceptions and limitations that they  have decided to transpose into their  national 
regimes”. 56 Such  a  conclusion  seems to be strengthened by  the CJEU’s judgement  in  the 
ACI Adam  case in  which  it held that  “the Member  States have the option  of introducing 
the different  exceptions provided for  in Article 5  of that  directive,  in  accordance with 
their  legal traditions,  but  that, once they  have made the choice of introducing  a  certain 
exception,  it  must  be applied coherently,  so that it  cannot  undermine the objectives 
which  Directive 2001/29  pursues with  the aim  of ensuring  the proper  functioning of the 
internal market.” 57

User-generated content  may  be sheltered from  the expansive exclusive rights by  three 
exceptions and limitations:58 the quotation exception,  the exception allowing incidental 
inclusion, and the exception for use for purpose of parody, caricature or pastiche.59

As indicated in  the preceding  paragraphs, the CJEU gives a  broad interpretation to 
exclusive rights.  Conversely, limitations as exceptions thereto are to be interpreted 
strictly,  because they  constitute a  derogation from  the general rule. 60 This is reinforced 
by  the fact  that  under  the InfoSoc  Directive exceptions and limitations must  interpreted 
in  accordance with  the three-step test,  which  test is included in  article  5(5) of that 
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53 Hugenholtz & Senftleben 2011, p. 14 ff.
54 Case C-510/10 DR and TV2 Danmark v NCB of 26 April 2012, ECLI:EU:C:2012:244.
55 Case C-467/08 Padawan v SGAE [2010] ECR I-10055.
56 Rosati 2014, p. 17.
57 Case C-435/12 ACI Adam and Others v Stichting de Thuiskopie ECLI:EU:C:2014:254, at 34.
58 Cf. Triaille & Coppens 2013, p. 464.
59 Artt. 5(3)(d), 5(3)(i) and 5(3)(k) of the InfoSoc Directive, respectively.
60  Case C-5/08 Infopaq International v Danske  Dagblades Forening [2009] ECR I-6569, at 
56-57; Joined Cases C-403/08 and 429/08 Football Association Premier League and Others 
[2011] ECR  I-9083, at 162; Case C-145/10 Eva-Maria Painer v Standard VerlagsGmbH and 
Others of 1 December 2011, not yet reported, at 109; Case C-302/10 Infopaq International v 
Danske  Dagblades Forening of  17 January  2012, not yet reported, at  27; Case C-435/12 ACI 
Adam and Others v Stichting de Thuiskopie ECLI:EU:C:2014:254, at 22-23.



directive.61 Nevertheless, the CJEU has emphasised that  in  interpreting limitations and 
exceptions a  “fair  balance”  must  be achieved and the “effectiveness of the  exception 
[must] be safeguarded”.62 The exact implications hereof are as of yet difficult to predict.

4.2.1. The quotation exception

The Berne Convention  provides in  article 10(1) that  “[i]t  shall be permissible to make 
quotations from  a  work  which  has already  been  lawfully  made available  to the public, 
provided that  their  making  is compatible with  fair  practice,  and their  extent does not 
exceed that justified by  the purpose […]”.  States that have adhered to the Berne 
Convention  must therefore provide in  their  national  laws for  a  right to use quotations. 
They  are, however, allowed to further  specify  the conditions for its application.63 
Considering its mandatory  nature it  is not surprising  that  a  quotation  exception  can  be 
found in  the copyright laws of all  EU member  states.  The quotation  exception  has also 
been  included in  the limitative list  of allowed exceptions and limitations in  the InfoSoc 
Direcive.64 Application  of the exception  from  the Berne Convention  is bound by  the 
three-step test, on  the multilateral  level by  article  10(2) of the WCT and on  the EU level 
by article 5(5) of the InfoSoc Directive.

The conditions for  allowed quotations vary  widely  across EU member  states.  The 
French  Code de la  proprieté intellectuelle (“CPI”) only  allows short  quotations justified 
by  one of the specific  purposes enumerated in  the law. 65 The requirement  that the 
quotations be short is often  understood to mean  that  musical works and works of 
graphical art cannot be quoted.66  The German  Urheberrechtgesetz  allows for 
quotations under  § 51. It  does not  explicitly  restrict its application to short  ones: the use 
and extent  of the quotation  should be justified by  its purpose. The Urheberrechtgesetz, 
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61 Joined Cases C-403/08 and 429/08 Football Association Premier League and Others [2011] 
ECR I-9083, at 181. There seemed to be some uncertainty following the second Infopaq ruling, 
to what extent the three-step test included in the InfoSoc Directive really limits the application 
of the exceptions and limitations in  that directive. See Kur & Dreier 2013, pp. 308-309. 
However, in  the ACI  Adam case the CJEU seems to have put this debate to rest, explicitly 
interpreting the private copying  exception with  reference to the criteria of the three-step test, 
Case C-435/12 ACI  Adam and Others v Stichting de  Thuiskopie  ECLI:EU:C:2014:254, at 24-25 
and 38-40.
62 Joined Cases C-403/08 and 429/08 Football Association Premier League  and Others [2011] 
ECR I-9083, at  163-164; Case C-145/10 Eva-Maria Painer v Standard VerlagsGmbH and 
Others of 1 December 2011, not yet reported, at 132-133.
63 Goldstein & Hugenholtz 2010, p. 379.
64 Art. 5(3)d.
65 Art. L122-5 specifies: “Lorsque l'oeuvre  a été  divulguée, l'auteur ne  peut interdire  […] [s]ous 
réserve que  soient indiqués clairement le  nom de l'auteur et la source  […] Les analyses et 
courtes citations justifiées par le caractère  critique, polémique, pédagogique, scientifique  ou 
d'information de l'oeuvre à laquelle elles sont incorporées”.
66 Cf. Gaubiac 1997, p. 44; Geiger 2004, at 719-720.



contrary  to the CPI,  only  contains a non-exhaustive list of allowed purposes. 67  The 
Dutch Auteurswet similarly  includes only  a  non-exhaustive list  of the purposes for 
which  citations are allowed,  although  it does specify  that  the purpose should be similar 
to the purposes listed.68  Finally,  the UK allows for  quotations under  its fair  dealing 
umbrella,  specifically  for  criticism, review  or  reporting  of current events (art. 30 
CDPA).  As of 1  October  2014, the scope of the exception  will be expanded to also 
include quotations for  other  purposes.69 However,  the use of the quotations will have to 
be considered “fair  dealing”.  In  its comments on  the bill the government has stated that 
“[t]his will allow  other  minor  uses of quotations,  such  as academic  citation  and use in 
examination papers,  which do not  undermine the commercial exploitation  of copyright 
works”. 70 This may mean the impact of the amendment remains limited.

The diverging approach in national legislation is, unsurprisingly, reflected by case law.

The French  Court  of Cassation  (Cour de cassation) has consistently  held that the 
reproduction  of an  entire work  can  under  no circumstances be considered a  “short” 
quotation. Thus, the reproduction  of an  entire painting  in  an  auction  catalogue could 
not regarded to be a  permitted (short) quotation.71 In other  cases, the showing  during 
49  seconds of murals by  the artist Edouard Vuillard during  a  news broadcast was not 
allowed, 72 nor was the showing  of paintings in  a  reportage about an  art exhibition. 73 
Similarly, a  Dutch  district court  considered the depiction of a  statue in  a photograph of 
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67  § 51: “Zulässig ist die Vervielfältigung, Verbreitung und öffentliche  Wiedergabe  eines 
veröffentlichten Werkes  zum Zweck des Zitats, sofern die  Nutzung in ihrem Umfang durch den 
besonderen Zweck gerechtfertigt ist. Zulässig ist dies insbesondere, wenn: (1) einzelne  Werke 
nach der Veröffentlichung in ein selbständiges wissenschaftliches Werk zur Erläuterung des 
Inhalts aufgenommen werden, (2) Stellen eines Werkes nach der Veröffentlichung in einem 
Selbständigen Sprachwerk angeführt werden, [oder] (3) einzelne  Stellen eines erschienenen 
Werkes der Musik in einem selbständigen Werk der Musik angeführt werden”.
68  Art. 15a  Auteurswet: “Als  inbreuk op het auteursrecht op een werk van letterkunde, 
wetenschap of kunst wordt niet beschouwd het citeren uit een werk in een aankondiging, 
beoordeling, polemiek of wetenschappelijke  verhandeling of voor een uiting met een 
vergelijkbaar doel […]” (“Quotations in  an announcement, criticism, polemic or scientific 
treatise or  in an expression with a  similar  purpose shall  not be deemed an infringement of 
copyright  in a  literary, scientific or artistic work […]”); see also art. 10(b) Wet op de  naburige 
rechten, providing a similar exception as regards neighbouring rights.
69  See the Draft Regulations, available at <http://www.legislation.gov.uk/ukdsi/2014/ 
9780111112717>, last accessed 28 March 2014.
70  Explanatory  Memorandum  to the Copyrights and Rights in Performances (Quotation and 
Parody) Regulations 2014, at 7.12.2.
71  Cour de cassation  (1re Chambre Civile), Fabris  v. Loudmer, 22 January 1991, 23 I.I.C. 294 
(1992).
72 Cour de cassation (1re Chambre Civile), Société  nationale de programmes Antenne 2 v Société 
SPADEM, 4 July 1995.
73 Cour de cassation (1re Chambre Civile), Utrillo, 13 November 2003, 35 I.I.C. 716 (2004)



an  interviewee in  an  interview  published in  a newspaper  an  infringement of rights of 
the sculptor. 74

Alternatively,  a  Dutch  court  of appeals has brought the use of thumbnails by  a  search 
engine within the scope of the quotation  exception.75 In  contrast to this decision  the 
German  Federal Supreme Court  (Bundesgerichtshof) held that the use of thumbnails 
was not a  quotation  permitted by  law. It made clear that a  (permitted)  quotation  should 
be used in  connection with  the work  in  which  it  is quoted,  either by  serving  as a  point of 
reference or  a  foundation for  discussion  for  the quoting  creator’s own  observations.  It 
nonetheless allowed the use of thumbnails, but  had to resort  to implied consent 
doctrines to allow the use by the search engine.76 

In  a  landmark decision  the German Federal Constitutional Court (Bundesverfassungs-
gericht)  has expanded the scope of the quotation exception when  the quotations are 
used in  a  work of art.  In  that  case the constitutionally  protected artistic freedom 
(art. 5(3) Grundgesetz) mandates that  quotations are even  allowed when  not used as a 
point  of reference or  foundation  for  discussion of own  observations, as long  as the 
quoted elements are part  of the quoting  person’s own artistic  expression.77 In that  case 
the extensive use of quotations of works by  Bertolt  Brecht  in  a  play  by  Heiner  Müller 
was allowed.  However, subsequent case law  has made clear  that it  may  be difficult  to 
qualify  as a work  of art.  The mere use of a  certain  artistic  technique does not  qualify  a 
work  as such: “Necessary  is rather  that the work  also shows the own material 
characteristics of art,  so in  particular  it  must  be the outcome of free creative 
arrangement,  giving  expression to the impression,  experiences and fantasies of the 
author,  in  which  as elements of the creative arrangement the use and the alienating 
combination  of different  stylistic means come into consideration, that  allow 
interpretation  and in  that way  indicate an  artistic  intention  […].” 78 Moreover,  even in 
case of works of art  the exception can only  apply  in  case of quotations,  i.e. there should 
still  be  an  inner  connection  between  the quoted part  as a  means of creative expression 
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74 Rechtbank. Amsterdam 19 January 1994, Informatierecht/AMI 1994, p. 51 (Boogschutter).
75 Gerechtshof Arnhem 4 July 2006, NJ 2006, 497 (NVM/Alletekoopstaandehuizen.nl), at 4.8.
76  BGH Bildersuche, 29 April  2010, I ZR 69/08, online available in German at 
<www.bundesgerichtshof.de>, at 25-27.
77 BverfG Germania 3., 29 June 2000, 1 BvR  825/98, at 25-26 (English translation by E. Adeney 
& Ch. Antons published in [2013] E.I.P.R. 646).
78 BGH Blühende Landschaften, 30 November  2011, I ZR 212/10, online available in German at 
<www.bundesgerichtshof.de>, at 18: “Erforderlich ist vielmehr, dass das werk auch die  der 
Kunst eigenen materiellen Strukturmerkmale  aufweist, also  inbesondere  ergebnis  freie 
schöpferische  Gestaltung ist, in der Eindrücke, Erfahrungen und Phantasien des  Autors zum 
Ausdruck kommen, wobei als elemente schöpferischer Gestaltung der Einsatz und die 
verfremdende  Verknüpfung von verschiedene Stilmitteln in Betracht kommen, die 
Interpretationen zulassen und so auf eine  Künstlerische  Absicht schliessen lassen 
[…].” (citations omitted; own translation).



and arrangement  and the creators own  thoughts and considerations. 79  The court of 
appeals in  Cologne,  for  instance, disallowed the application  of the quotation exception 
in  a  case in  which  the quoted elements where indistinguishable from  the quoting 
person’s own additions.80

All  in  all  users and creators of user-generated content will find at most limited recourse 
in  the quotation exception. If it  qualifies as art  German  law  seems to offer  the most 
possibilities to user-generated content, provided the borrowed content  qualifies as a 
quotation, while UK and French  law  seem  to pose the most  strict requirements for 
application of the quotation exception.

It should be noted that  the mandatory  exception  for  quotations included in  the Berne 
Convention  does not  limit  itself to specific  types of works,  nor  does it  restrict  its 
applications to uses for  certain  kinds of purposes. The Guide to the Berne Convention 
even  explicitly  states that “[t]he use of quotation  is not confined to literature: it may  be 
from  a book, a  newspaper,  a  review, a  cinematographic film,  a  recording or  a  radio or 
television  programme”.81 This casts doubt on  the de facto  exclusion from  the exception 
of for  instance video and audio fragments,  like in  France.  At the same time, one can 
wonder  if support for  this position  can  be read in the following  statement of the CJEU 
in Painer:

“122  It  is appropriate to observe that the referring  court  starts from  the 
assumption that a  photographic  work comes within  the scope of Article  5(3)(d) of 
Directive 2001/29.  Moreover, that assumption  is not  disputed by  any  of the 
parties to the main  proceedings, by  any  of the Member States which  have lodged 
observations or by the European Commission.

123  It is from  that point of view  that question  2(a) and (b)  must  be answered, 
without  ruling  on  the correctness of the assumption or  on  the question  of whether 
the contested photographs were in fact used for the purpose of quotation.” 82

The Painer case is thus far  the only  decision  in which  the CJEU has commented on  the 
interpretation  of the quotation  exception  in the InfoSoc  Directive.  First  of all,  for  the 
quotation  to be allowed the expression  in  which  the quote is used does not itself need to 

  

23

79 Idem, at 22. 
80 OLG Köln, 31 July 2009, 6 U 52/09.
81 Guide to the Berne Convention 1978, at 10.2.
82 Case C-145/10 Eva-Maria Painer v Standard VerlagsGmbH and Others of 1 December 2011, 
not yet reported.



be a  work protected by  copyright.83 Secondly, it  is emphasised that  the name of the 
author or performer of the work or other protected subject matter must be indicated. 84

In  principle, the quotation exception  could allow  for  plenty  of flexibility  within the 
copyright system.  The Dutch  Commission  on  Copyright Law  (Commissie Auteursrecht) 
advising  the government  on  copyright law  issued a  report  in  2012  suggesting to the 
Dutch government that the scope of the quotation  exception could be broadened to 
bring user-generated content under its umbrella.85 An extensive interpretation  of the 
quotation  exception  was also used in a  decision  of the Arnhem  court  of appeals to 
accommodate caching  by  search  engines.86 It  is questionable,  however, in  light  of the 
strict interpretation  of exceptions and limitations propagated by  the CJEU, to what 
extent the  quotation  exception can  be utilised to accommodate user-generated content. 
Specifically,  it  is unclear  what  qualifies as a  purpose “such as  criticism  or  review” (art. 
5(3)(d)  InfoSoc; emphasis added). The European  Commission has stated that  this 
indicates that  the exception  can  be given  a broad scope in  order to expand its 
application  to various forms of user-generated content.  This is in  line with  the Berne 
Convention, which  does not  require  quotations to serve a specific purpose. The 
quotation  should be limited, however,  to "the extent  required by  the specific  purpose" 
and in accordance with  "fair practice".87  These last two conditions,  when strictly 
construed, may  severely  restrict  the potential  applicability  to user-generated content, 
which  often relies on extensive use of protected content.  A  further  straightjacket  may  be 
formed by  the three-step test. 88 Finally,  as stated above,  it  is unclear  to what  extent 
member  states can  themselves dictate the scope of the quotation exception. From  the 
cited paragraphs from  the Painer decision  it  might  be inferred that  the CJEU is of the 
opinion  that  it  is the final  authority  on  what types of works are covered by  the quotation 
exception. 89

4.2.2. Incidental inclusion

Article 5(3)(i) of the InfoSoc  Directive provides that member  states may  provide an 
exception or  limitation for  “incidental inclusion  of a work  or  other  subject-matter  in 
other material”. Triaille and Coppens give the example of the music playing in  the 
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83 Idem, at 129-137.
84 Idem, at 138-149.
85 Commissie Auteursrecht 2012, pp. 15-17.
86 Supra, footnote 75 and accompanying text.
87 European Commission 2008, p. 20.
88 See the introduction to this § 4.2., supra.
89 This would fit with its assertion in ACI Adam, see footnote 57 and accompanying text, supra.



background of a  wedding  video.90 Not  all member  states have included an  exception  of 
this kind in  their  copyright  legislation.  Of the here studied countries, however, 
Germany,91 the Netherlands,92 and the UK have done so.93 The French law  does not 
recognise an  exception  for  incidental  inclusion  as such,  but  the Cour de cassation  has 
effectively  considered that the right holder’s exclusive right  does not  cover  incidental 
inclusions (reproduction ou représentation accessoire).94

It is uncertain  what  the scope of the exception  is and,  again,  what the margin  of 
appreciation  of member  states is in adopting  their  own  interpretation of the exception. 
If “incidental”  means unintentional,  as suggested by  Triaille and Coppens, 95 the value 
for  user-generated content may  be minimal.  The Commission advances such  a  narrow 
interpretation  in  its Draft  Impact  Assessment of its latest consultation on  copyright, 
from  2014.96  If,  however,  the exception  is construed as allowing  also intentional 
inclusions of a minor significance, the scope of the exception increases. 97 

4.2.3. Caricature, parody or pastiche

In  article 5(3)(k)  the InfoSoc  Directive specifies that  member  states are allowed to 
implement in  their  copyright laws an exception  for  “use for  the purpose of caricature, 
parody  or  pastiche”.98 There is no uniform  definition  of what  constitutes caricatures, 
parodies,  and pastiches, and what  are the differences between the three. French  law, 
from  which  the distinction  originally  derives, traditionally  sees parodies as relating to 
(musical) compositions, caricatures to works of art, and pastiches to literary works. 99
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90 Triaille & Coppens 2013, p. 482.
91 § 57 Urheberrechtgesetz.
92  Art. 18a Auteurswet; see also art. 10h  Wet op de naburige  rechten, providing a  similar 
exception as regards neighbouring rights.
93 Art. 31 CDPA.
94 Cour de cassation  (1re Chambre Civile), Être  et Avoir, 12 May  2011, RTDcom 2011, p. 553-556. 
This was already  the case before the adoption of the InfoSoc Directive. In  Être  et Avoir  the Cour 
de cassation  held that the non-implementation of  the incidental  inclusion  exception of art. 5(3)
(i) InfoSoc Directive by  the French legislature did not imply  that it had wanted to abolish  the 
judicially created exception.
95 Triaille & Coppens 2013, p. 482. 
96 European Commission 2014a, p. 101.
97 Such an interpretation  seems to be advocated by  the Dutch  government in its comments on 
the bill  in response to questions  from members  of parliament: Kamerstukken II  2002/03, 28 
482, nr. 5 (NAV), pp. 37-38. It should be noted, however, that in  the original explanatory 
memorandum accompanying  the bill  the government was quite unequivocal  in  its  statements 
that the exception should only  be applied to inclusion  of  an  accidental  nature: Kamerstukken II 
2001/02, 28 482, nr. 3 (MvT), p. 53.
98  In  the following, I will mainly refer to parodies. Such  reference, however, should be 
understood to include a  reference to caricatures and pastiches, unless the context  indicates 
otherwise.
99 Desbois 1978, p. 321.



The French  CPI includes such  an  exception  which  allows such  uses in  as far  as they 
comply  with  the “rules of the genre”.100 The Dutch  legislature decided to implement a 
parody  exception  when  it  transposed the InfoSoc Directive,  including a  restriction 
similar  to the French  statute.101  The German  Urheberrechtgesetz  does not  contain  a 
specific exception  for parodies as such.  Instead parodies are dogmatically  not 
considered to be reproductions or  adaptations of the  original work in  accordance with 
§ 24(1)102. This so-called free use (freie Benutzung) of a  work means no infringement 
occurs if sufficient  distance to the original work is kept.103 As of 1  October  2014  the UK 
CDPA will include a specific provision allowing use for the purpose of parodies.104

French  courts require that  the purpose of the parody  is to make the public  laugh 
although  the object of ridicule does not  necessarily  need to be the original  work itself. 
Moreover, the parody  should be a  substantial modification of the original,  not harm  the 
commercial and moral  right of the author of the original,  not  deceive the public  as to 
origin, nor take unfair advantage of the original. 105

Since the Dutch  parody  provision  is fairly  young  there is very  little case law  on  the 
issue. The Dutch  district  court  and the court  of appeal in  Amsterdam  have held in  a 
case concerning parodic  use of the children’s book character Miffy  (Nijntje),  that  the 
use constituted an authorised parody. The courts considered that the allegedly 
infringing  use was intended to provoke laughter,  that  it  was the work itself that  was 
made fun  of,  and that it was not  intended to enter  into competition with  the original 
work  nor that there was a risk  of confusion. The fact  that  not  everyone might find the 
parodies funny  was considered to be irrelevant, as was the fact that  some of the 
parodies had copied the original work to a  large extent. 106  In  effect,  the courts’ 
reasoning closely  followed the French  practice.  However, they  seemed to diverge in  two 
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100 Art. L122-5 reads: “Lorsque l'oeuvre a été  divulguée, l'auteur ne  peut interdire: […] 4° La 
parodie, le pastiche et la caricature, compte tenu des lois du genre […]”.
101  Art. 18b Auteurswet; see also art. 10i  Wet op de naburige  rechten, providing a  similar 
exception as regards neighbouring rights.
102  “Ein selbstandiges Werk. das in freier Benutzung des Werkes eines anderen geschaffen 
worden ist. darf ohne  Zustimmung des Urhebers des benutzten Werkes  ver6ffentlicht und 
verwertet werden.”
103 Geller  2010, p. 903. In accordance with  § 24(2) this  doctrine does not apply when  the melody 
is taken from a musical work.
104  See the Draft Regulations, available at http://www.legislation.gov.uk/ukdsi/
2014/9780111112717, last accessed 28 March 2014.
105 Mendis & Kretschmer 2013, pp. 18-20.
106  Rechtbank Amsterdam 22 December  2009, LJN: BK7383 (Mercis and Bruna/Punt.nl), at 
4.3-4.4; Gerechtshof  Amsterdam 13 September 2011, LJN: BS7825 (Mercis and Bruna/Punt.nl), 
at 4.9-4.13. The courts differed as to the last  point  (the use of a  direct  copy of the original  work), 
with  the court of appeal  finally finding in  favour of  the defendant, arguing that  the parody kept 
sufficient distance to the original and that it was not a blind copy.



important respects: the Amsterdam  courts held (i)  that  the parody  exception only 
applied if the original itself was ridiculed or  at  the very  least  the drift of the original  is 
drastically  altered and (ii) that if the formulated conditions were met the author  of the 
original could not enforce his moral right of integrity to prohibit the parody.107

Referring  to the right  to freedom  of expression,  in  particular  to artistic  freedom,  the 
German  Federal Supreme Court  has held that  use constitutes a  freie Benutzung  “if the 
new  work, because of own  creative effort, achieves a  sufficiently  inner  distance to the 
borrowed elements of the original work,  so that the new  work  is in  its essence to be 
regarded as independent”. 108 Parodies will generally  meet  this requirement. 109 In  Gies-
Adler the Supreme Court  took  an even broader  approach. The case concerned the 
depiction  of an  eagle-figure created by  Ludwig  Gies (hence “Gies-Adler”, or  “Gies-
Eagle”) in  an  article critical of the state.  A  reproduction  of the Gies-Adler adorned the 
old Federal  Parliament  building  in  Bonn,  and is therefore associated with  the state. 
Again  relying on  a  fundamental freedom  (this time the freedom  of the press),  the court 
held that  it  was irrelevant that the parody  was not  directed at the original  work itself, 
but that it instead related to the “thematic content”. The use was therefore allowed.110

As the British  CDPA  does not  yet include a  specific provision  dealing  with  parodies, 
these will generally  only  be  allowed if they  constitute use for  the purpose of criticism  or 
review, or if the part reproduced does not  constitute a  substantive part  of the original 
work. Courts have been  hesitant  in  allowing  parodies in  recent  times,  readily  finding 
the taking of a substantial part.111 

The parody  exception  is currently  the subject of a  reference for a  preliminary  ruling  to 
the CJEU.112 The Belgian  court  of appeal in  Brussels wants to know  whether  the concept 
of “parody”  is an  “independent [read: autonomous] concept”  of EU law,  and, if so, 
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107 Rechtbank Amsterdam  22 December  2009, LJN: BK7383 (Mercis and Bruna/Punt.nl), at 4.3 
and 4.5; Gerechtshof  Amsterdam  13 September 2011, LJN: BS7825 (Mercis  and Bruna/
Punt.nl), at 4.9 and 4.16.
108 BGH Alcolix, judgement of 11 March 1993, I ZR  263/91, GRUR 1994, 206: “Der für eine  freie 
Benutzung erforderliche Abstand zu den entlehnten eigenpersönlichen Zügen des benutzten 
Werkes kann - selbst bei deutlichen Übernahmen gerade in der Formgestaltung - auch 
dadurch gegeben sein, daß das neue  Werk zu den entlehnten eigenpersönlichen Zügen des 
älteren Werkes aufgrund eigenschöpferischen Schaffens einen so großen inneren Abstand
hält, daß das neue Werk seinem Wesen nach als selbständig anzusehen ist.”
109 Idem.
110 BGH Gies-Adler, judgement of 20 March  2003,  I ZR 117/00 (English translation  published in 
35 I.I.C. 984).
111 Mendis & Kretschmer 2013, pp. 11-12.
112 Case C-201/13 Request for a preliminary  ruling  from the Hof  van beroep te Brussel  (Belgium) 
lodged on 17 April 2013 — Johan Deckmyn, Vrijheidsfonds VZW v Helena Vandersteen and 
Others.



(i) whether  the parody  itself must  be an  original  work, (ii)  whether the originality  must 
be such  that  the parody  cannot be reasonably  ascribed to the original author, (iii) 
whether the parody  must  be humorous regardless of whether  its criticism  is aimed at 
the original  work  or  something  else, (iv) whether the parody  must  mention the source 
of the parodied work, and (v) whether  it  should satisfy  any  other  criteria. 113 The way  in 
which  the CJEU will answer  this question  will probably  give further  insight  into how  it 
sees the freedom of member states to implement the InfoSoc exceptions. 

4.3. Moral rights

Besides the aforementioned economic rights and exceptions and limitations thereto, 
the possibilities for  creating and disseminating  user-generated content  are also 
influenced by  certain  moral  rights.  Contrary  to economic  rights and exceptions and 
limitations,  which  have been largely  harmonised within the EU,  moral rights have 
remained largely  untouched by  the acquis communautaire,  save for  some exceptions 
that in principle require the mentioning of the author’s name. 114 

The two moral rights relevant  for  user-generated content are included in  article 6bis  of 
the Berne Convention.  It  provides that “the author shall  have the right  to claim 
authorship of the work and to object  to any  distortion, mutilation  or  other  modification 
of,  or  other  derogatory  action  in  relation to, the said work, which  would be prejudicial 
to his honor  or  reputation”, respectively  known as the right  of attribution (also: the 
paternity  right  or  droit de  paternité) and the right of integrity. A  right  of integrity  for 
performers is included in  article 5  of the WPPT. These rights exist  in  all  four  of the 
studied countries. 115 

Although  I know  of no quantitative  analysis of the issue,  a  quick look around on  the 
Internet reveals that  a  lot of users that  incorporate protected material into their 
creations do not mention  the author of the underlying  work.  Nonetheless,  the  right to 
attribution should not pose an  insurmountable hurdle to user-generated content.  After 
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113  On 24 May  2014 Advocate-General  Cruz Villalón  delivered his  opinion, concluding  that 
parody is an autonomous concept  of EU law; and that it should, with  an  intention  to mock, 
combine enough  original  elements with  elements of a clearly recognisable existing  work, so that 
it is not reasonably possible to confuse the parody with  the original. Interestingly, Cruz Villalón 
also notes that the national court should take fundamental  rights into account in  deciding 
whether it should allow the parody or  not. Although he also refers to freedom  of expression, 
Cruz Villalón  principally seems to think of its relation with the right  to human  dignity  and the 
prohibition of discrimination. See for the specifics of the case, including  why  such  human rights 
may play a role here, § 7.1., infra.
114 See art. 3(a), (c), (d) and (f) of  the InfoSoc Directive. See also the second question  referred by 
the Brussels court of  appeal  in Case C-201/13 Request for  a preliminary ruling from  the Hof van 
beroep te Brussel (Belgium) lodged on 17  April  2013 — Johan Deckmyn, Vrijheidsfonds VZW v 
Helena Vandersteen and Others (see § 4.2.3., supra).
115 Art. L121-1 CPI; §§ 13-14 Urheberrechtgesetz; art. 25(1) Auteurswet; Art. 77-83 CDPA.



all,  mentioning  the author  of the used work will in  many  instances pose no problems, as 
long as users are aware of the requirement.

This is different with the right  of integrity. This allows the creator  to object to 
alterations to the work, much like the adaptation  right  does.  Especially  in  France moral 
rights seem  to be royally  construed and strictly  enforced: the moral  right of integrity 
has been used,  for  instance,  to successfully  object  against the coloration  of a black-and-
white  film,116 the addition of music and subtitles to a  Charlie Chaplin  film, 117 and the 
dissociation between music and lyrics of a musical work.118  

Also the disrespect  for  moral rights may  have consequences for  the applicability  of 
exceptions to copyright.  In  France, for  instance,  the moral right  to integrity  should be 
respected if the parody  exception  is to be applied,  while the district court  and the court 
of appeal in  Amsterdam  have held that  no such  additional requirement exists under 
Dutch law.119

4.4. Synopsis

The room  for  user-generated content  under existing  copyright  laws seems limited. 
Because exclusive rights are generally  broadly  interpreted the publication  of user-
generated content  on  the Internet  will  quickly  constitute an  infringing  communication 
to the public.  This is the case for,  for  instance,  home video’s of a  funny  dance recorded 
to a  popular  song  (an  example is the Harlem  Shake hype of early  2013),120  iconic  or 
appealing  news photographs that people share on  their public Facebook  feed, and even 
the original recreation of a movie by devoted fans.

Exceptions and limitations will  often  only  offer  limited recourse.  Of the three examples, 
it  is unlikely  that any  is covered by  an  exception or  limitation. In  general, criteria  for 
the application  of exceptions are strict,  and adhered to strictly,  in  accordance with  the 
European  mantra  of strict  interpretation.  German  law  seems to be the most  flexible, 
taking  into account fundamental freedoms when  interpreting exceptions.  Nevertheless, 
it  seems even  that  won’t  save most  user-generated content.  In  the case of parody,  it  has 
led to a modest  broadening  of the scope of the exception, i.e.  the doctrine of freie 
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116 Cour de cassation (1re chambre civile), Asphalt Jungle, 28 May 1991, bull. 1991, I, n°172.
117 Cour d’appel de Paris, The Kid, 29 April 1959.
118 Cour d’appel de Paris, Edition Zagora v. SDRM, 29 May 2002, 194 RIDA 325. 
119 See § 4.2.3., supra.
120  See, for instance, http://en.wikipedia.org/wiki/Harlem_Shake_(meme), last accessed 17 
April 2014.



Benutzung.  As for quotations,  so far  a  wider  interpretation of the exception  has been 
restricted to works of art.

In  theory, the German  doctrine of freie  Benutzung,  holding that  a  reproduction does 
not occur  if sufficient  inner  distance is kept  to the original, seems to have the potential 
to hold a  solution  for  user-generated content.  Such  was also considered by  the Dutch 
Commission on  Copyright  Law  in  its report  on  user-generated content  concerning  a 
similar  provision  in the Auteurswet.  Ultimately  however,  it  concluded that 
accommodation  of user-generated content  as “free use”  was not  recommendable,  in 
light of the expanse interpretation of the European reproduction right by the CJEU. 121 

It indeed seems questionable that member states have been  left  a  lot  of room  under  the 
InfoSoc Directive to unilaterally  create space for  user-generated content  and to give 
exceptions a  wider  scope. The German  free use doctrine, for  instance,  appears 
unsustainable in  case the elements copied are the expression of the intellectual  creation 
of the author.  In  that event, European copyright law  applies under  the Infopaq-
doctrine,  and free uses are arguably  only  allowed if they  are also covered by  exceptions 
included in the InfoSoc Directive.

This leaves users of user-generated content  with  a  gloomy  outlook. Although 
enforcement  online seems mostly  directed at  pirated content,  the creative user that 
wants to share his piece of user-generated content  will often  have to seek a  license if he 
wants to avoid liability. Chapters 6  and 7  will  deal with  the question  whether  current 
copyright laws sufficiently  accommodate freedom  of expression  interests of users. But 
first  the following  chapter  seeks to answer  the question  whether  constitutionally 
protection of freedom of expression acts as an external limitation on copyright.
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121 Commissie Auteursrecht 2012, pp. 11-13.



5. CONSTITUTIONAL LIMITATIONS ON COPYRIGHT?

The previous chapter  focussed on  the position  of user-generated content under 
copyright law  itself.  We saw  that  courts,  for  instance in  Germany,  are occasionally 
willing to take into account  fundamental freedoms when applying existing  exceptions 
and limitations. This chapter  will revolve around the question  how  (national and 
European)  courts deal  with the argument that constitutionally  protected freedom  of 
expression  should form  an  external constraint  on  copyright  laws.  I will first  give a  brief 
overview  of how  national  courts in  France,  the Netherlands, Germany,  and the United 
Kingdom  have dealt  with such  external  restraint  argumentation,  then  I will discuss 
more comprehensively  the stance of the ECtHR and the CJEU. I will conclude with  the 
analysis of whether  courts may  be willing  to permit  users greater  freedom  in  using 
copyright protected material  in  user-generated content than  allowed by  copyright  law 
for reasons of freedom of expression. 

First,  a brief remark  about the horizontal effect  of fundamental  rights.  In  principle, 
fundamental rights impose duties only  on  the state,  not on  other  individuals.  However, 
fundamental rights may  have their  effect on  legal relationships between  individuals,  by 
influencing the interpretation  of laws and adjudication  of conflicts.  This is called 
indirect  horizontal  effect  of fundamental rights.  In  copyright cases it  may, for  instance, 
mean  that  a  court  refuses an  application  submitted by  a  right  holder  on  the grounds 
that  admitting  that  application  would infringe the right to freedom  of expression  of the 
counter-party.  The court  has after  all,  as an  institution of the state,  the obligation  to 
protect the fundamental rights of individuals.122

5.1. National approaches

French  courts have been  confronted with  freedom  of expression  claims in  copyright 
cases on multiple occasions.  One of the cases that  best illustrates the different  possible 
results of an appeal  to freedom  of expression  concerned the use of art  works of Maurice 
Utrillo.123 A  news broadcast had briefly  shown  some of the works by  the painter  in  a 
short  item  about  his latest exposition. The right holder  requested compensation  for  this 
communication,  which  the broadcasting company  refused. During  the court 
proceedings it  invoked inter alia  the public’s right to information  under article 10 
ECHR. In first instance the court  followed this argumentation,  stating that  the right  of 
viewers “to be briefly  informed in  an  appropriate manner of a  cultural event” 
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122 See, for instance, Efroni 2011, p. 171; Ohly 2013, pp. 150-151; and Sakulin 2010, p. 101 ff. 
123 See § 4.2.1., supra.



outweighed the interests of the right  holder.124 However,  the broadcasting  organisation 
lost  before the court  of appeal and before the French  Cour de cassation, which  held that 
the french copyright act  “applies the appropriate limits, both  by  means of the 
exceptions […] and by provisions concerning obvious abuse”.125

Dutch courts have also dealt with  arguments relating to freedom  of expression  in 
copyright cases. In  a  1995  dispute between  Dior and a  reseller of its perfumes, Evora, 
Dior invoked its copyright  to prohibit  Evora from  using  pictures of its perfume bottles 
in  advertising. Evora  relied inter alia on  article 10 ECHR.  The Dutch  Hoge Raad held 
that  copyright is an  allowed restriction  on  the right  to freedom  of expression under 
article 10 and, without  lengthy  considerations,  concluded that Evora  had put  forward 
no argument leading  to the conclusion that  the interest  of Dior  should give way  to that 
of Evora  in  freedom  of expression. 126  The court, however,  resolved the issue by 
analogous interpretation  of an  existing  exception  which  allows for  instance the 
reproduction  of a  work of art  in  auction  catalogues (art.  23  Auteurswet). Another  Dutch 
case revolved around the publication  of excerpts of confidential  documents of the 
Scientology  church. The court  of appeals in  The Hague found the quotation  exception 
to be inapplicable because the quoted texts had never been  lawfully  published. 
However,  it  did provide relief under  article 10 ECHR by  concluding that  a  limitation on 
the information freedom  by  the enforcement  of Scientology’s copyright was not 
“necessary”  in  the sense of article 1o and moreover  that  the interest of the publicist  as 
well as the general interest outweighed that of Scientology.127

The German courts have also been  willing to admit  the human  right discourse into 
copyright adjudications. In  both  Germania 3. 128  and Gies Adler129  the German 
Bunderverfassungsgericht respectively  the Bundesgerichtshof expanded the scope of 
existing copyright  doctrines to accommodate fundamental rights (artistic freedom  in 
the former, freedom  of the press in  the latter,  both  related to the  overarching  freedom 
of expression).  Interestingly,  the Bunderverfassungsgericht based its decision  in  part 
on  the consideration that allowing  the contested use of long  quotations would not  cause 
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any  financial loss of importance to the right  holder.130  More hesitant  was the 
Bundesgerichtshof in  a  1985  case,  denying external restraints by  the freedom  of the 
press on copyright  law.  The case concerned the reproduction  of the entire text  of a  song 
called Lily Marleen in an  article  about the performer  of the song,  Lale  Andersen. The 
BHG held that  article 5(1) Grundgesetz (concerning freedom  of the press) could not 
further  limit the rights of authors, taking  into account  that  the conflict  had already  been 
internalised and resolved by the legislator in the german copyright act. 131

Probably  the best-known  British  case concerning potential external restrains on 
copyright by  freedom  of expression  is that  of Ashdown v. Telegraph Group.  It 
concerned the publication  of extracts from  the personal diary  of the former  leader  of 
the liberal-democrats by  the Sunday  Telegraph.  The newspaper  sought to rely  on article 
10  ECHR as transposed into the Human  Rights Act.  The proceedings, which  made its 
way  to the court  of appeals,  shows the different perceptions of the interaction  between 
copyright and freedom  of expression.  In  the first instance Sir  Andrew  Morritt  V-C 
rejected the Sunday  Times’ argument on  the grounds that  the “balance between  the 
rights of the owner  of the copyright  and those of the public has been  struck by  the 
legislative organ  of the democratic state itself in  the legislation  it  has enacted”  and 
“[t]here is no room  for  any  further  defences outside the code which  establishes the 
particular  species of intellectual  property  in  question”. 132 The appeal  was eventually 
dismissed, but the court  of appeals did make the fundamental observation  that 
“copyright  is antithetical to freedom  of expression”.133 However, because copyright  only 
protects the form  of the specific  expression  and not  the idea  or  information  it  conveys it 
“will  not  normally  constitute a  significant encroachment  on  the freedom  of 
expression”. 134  The court  restricted the main purpose of freedom  of expression  to 
allowing  citizens to freely  express ideas and convey  information, meaning  that  it  would 
be “stretching  the concept of freedom  of expression  to postulate that  it  extends to the 
freedom  to convey  ideas and information  using  the form  of words devised by  someone 
else.” 135 Still, the court was prepared to admit that  under  certain  circumstances it  might  
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be warranted to use copyright  protected expression  in  order  to express an  idea  or 
convey information. 136

5.2. European approaches

In  this paragraph  I will  describe the position  of both  the ECtHR and the CJEU as 
regards the interaction of copyright and the right to freedom of expression.

5.2.1. The European Court of Human Rights

Article 10 ECHR provides:

“1. Everyone has the right to freedom  of expression.  This right shall  include 
freedom  to hold opinions and to receive and impart  information  and ideas 
without  interference by  public authority  and regardless of frontiers.  This Article 
shall  not prevent States from  requiring the licensing  of broadcasting, television  or 
cinema enterprises.

2. The exercise of these freedoms,  since it  carries with it duties and 
responsibilities, may  be subject  to such  formalities,  conditions, restrictions or 
penalties as are prescribed by  law  and are necessary  in  a  democratic  society, in 
the interests of national security,  territorial integrity  or  public safety,  for  the 
prevention of disorder  or  crime,  for the protection  of health  or  morals,  for  the 
protection  of the reputation  or  rights of others, for  preventing  the disclosure of 
information  received in  confidence,  or  for  maintaining  the authority  and 
impartiality of the judiciary.”

The ECtHR accords great  weight to freedom  of expression, calling  it  “one of the 
essential foundations of [a  democratic] society, one of the basic  conditions for its 
progress and for the development of every man”.137

The ECHR protects not only  the substance of the expression  but also the form  in  which 
someone chooses to convey  his message.138 Moreover, freedom  of expression  also has a 
passive component,  protected by  the right  to receive information,  as is emphasised by 
the text  of article 10 ECHR.  In  Müller v. Switzerland the court  stressed that  “[t]hose 
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who create, perform, distribute or  exhibit  works of art  contribute to the exchange of 
ideas and opinions which is essential for a democratic society”.139

However,  it  should be noted that  the ECtHR in general gives more protection to 
political expression, or: expression  concerning  issues of public interest and debate, as 
opposed to artistic and commercial speech.140 This highlights the instrumental function 
the ECtHR generally  accords to freedom  of protection  as protected under  the ECHR.  In 
Lingens v.  Austria,  for  instance,  the court  stated in  relation  to the freedom  of the press 
that  it  “affords the public  one of the best means of discovering  and forming  an  opinion 
of the ideas and attitudes of political leaders”.141  The greater  the importance of the 
expression  in question  for  the public debate,  the greater  the protection  it receives, 
especially  if it  is at  the core of political expression,  for  instance concerning  active 
politicians in office.142 

Artistic  expression seems to merit  less protection from  the ECtHR. In  Müller v. 
Switzerland the imposing  of a  fine on  artists for  publishing  “obscene material”  was not 
considered an  infringement of article 10,  in  part  because of the there does not  exists a 
“uniform  European  conception of morals”  and state authorities are generally  in  a  better 
position to assess the requirement of morals.143

Even  less protection is given  to what can  be described as commercial expression, 
especially  if it  is for  a  competitive purpose.144 However,  in  Hertel v.  Switzerland the 
ECtHR noted that the protection  granted to commercial  expression may  increase when 
“what  is at stake is not a  given  individual’s purely  ‘commercial’  statements, but his 
participation in  a  debate  affecting the general  interest”.145 The case revolved around an 
article claiming harmful effects of the  use of microwave ovens.  Because the article was 
aimed at  consumers and scientifically  largely  unsubstantiated the author  was found in 
breach  of the Swiss Unfair  Competition  Act  in  proceedings brought  by  the trade 
association  representing the “household electrical appliances”  industry.  Interestingly, 
the ECtHR gave special  consideration to the fact  that  it  had not been “alleged that the 
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publication  in  issue had a measurable effect  on  the sale of microwave ovens or  caused 
actual damage to the members of the [trade association]”.146  It thus connected the 
question  as to the legitimacy  of interfering with  the right  to freedom  of expression  with 
the interests the Unfair Competition Act aimed to protect.

One should keep in  mind that the protection  of freedom  of expression  is in  the first 
place left  to the individual states. In  cases concerning  “political expression”  states are 
merely  left  a  smaller  margin  of appreciation in  deciding  whether  a  specific interference 
is “necessary  in  a  democratic society”  than  in  other  cases. Mylly  has warned that in 
balancing  speech  interests with  copyright the focus should not be on  “explicit  conflict 
situation[s] potentially  leading to condemning  judgements” as the “ECHR only 
establishes minimum  standards for  fundamental  rights protection”.147  Ergo,  the fact 
that  certain  restrictions on  cultural expression  may  fall within  the (wide) margin  of 
appreciation  accorded to states by  the ECtHR should not  be the definitive benchmark 
for protection it deserves in relation to copyright. 

With  this in  mind I turn to the ECtHR’s case law  on  the clash  between  copyright and 
freedom of expression. Two judgements from 2013 have explicitly dealt with the issue. 

In  the first  of the two, Ashby Donald v.  France, several  fashion  photographers had 
been  convicted for  copyright infringement  by  French  national courts in  proceedings 
brought  by  the district  attorney  as well as by  the French  Fashion  Federation  and several 
fashion houses. The photographers had placed photographs they  had made at  fashion 
shows and which  depicted clothing that was protected by  copyright  on  their  website 
where they  where accessible for  free, against  payment, and for  sale. The photographers 
applied to the ECtHR claiming  unlawful interference with  their  right to freedom  of 
expression. The court  started by  considering  that freedom  of expression  also applies to 
communication  on the Internet, regardless of what  kind of message is conveyed, 
includes the publication of photographs,  and even  applies if the aim  pursued is of a 
commercial nature.148 The conviction  for  the publication  of the litigious photographs 
online was therefore an interference with  the applicants freedom  of expression.149 The 
ECtHR explicitly recognised the conflict between copyright and freedom of expression.

The court  went  on  with  the assessment whether  the interference was justified under 
article 10(2) ECHR: whether  is was (i) prescribed by  law,  (ii)  pursued one of the 
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legitimate aims specified in  article 10(2),  and (iii) whether it  was “necessary  in  a 
democratic society”. The ECtHR briefly  stated that the first two criteria were met  as the 
conviction  was based on  the copyright  act  and aimed at  the protection  of the interests 
of the right holders.150 The emphasis of the decision  was on the third criterion: whether 
the interference was necessary  in  a democratic society. It is well-established within  the 
case law  of the ECtHR that this means that  there must  exist  a “pressing  social need”. It 
is here where states are afforded a  broader  or  narrower  margin  of appreciation  by  the 
ECtHR,  depending  on the circumstances of the case. The court  restricts its supervision 
to the determination  whether  the interference is “‘proportional  to the legitimate aim 
pursued’ and whether  the reasons put forward by  the national authorities to justify  it 
are ‘relevant and sufficient’”. 151  In  Ashby Donald  the court considered that the 
applicants’ purpose was above all  commercial and that the publication  of fashion 
photographs did not  contribute to a  debate of general interest.  Moreover, the 
interference was aimed at protecting  the rights protected by  copyright of the right 
holders, which  protection  is ensured by  article 1  of Protocol  1  to the ECHR (“art. 1P1”). 
Therefore,  the national authorities enjoyed a  margin  of appreciation  that was 
particularly  wide. 152  The ECtHR concluded that the interference was not 
disproportional  to the aim  pursued. Interestingly, the ECtHR stated in  Ashby Donald 
that  interferences with  freedom  of expression  should be interpreted strictly. 153 It  begs 
the question  how  this relates to the premise formulated by  the CJEU that  exclusive 
rights should be construed broadly, while limitations and exceptions should be 
interpreted strictly.154

The second case, Neij and Sunde Kolmesoppi v. Sweden, was brought  before the 
ECtHR by  two persons that were involved in  the operation  of the website The Pirate 
Bay.155 The Pirate Bay  is one of the  biggest  file-sharing websites and is well-known for 
the large amount  of illegal content  that  can  be found by  using the site.  The applicants 
were held liable (both  in  criminal and civil proceedings) for  furthering copyright 
infringement.  Their  application  claiming unlawful interference with  article 10 was 
deemed manifestly  ill-founded,  but the court did dedicate some considerations to the 
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question  whether  there  was a  (legitimate) interference with  the right  to freedom  of 
expression. The ECtHR reiterated the fact  that  the national  authorities were obliged to 
protect  copyright  under article 1P1  and that  the expression  at  issue did not  amount to 
political expression meant the margin of appreciation was particularly wide.156  

The ECtHR has affirmed in  these two decisions that  copyright (in  particular  the 
enforcement  by  state authorities,  like courts) interferes with the right  to freedom  of 
expression. The court has given  several indications under  what circumstances it will 
consider  such  an  interference justified,  which  are in  line with  its general case law  on  the 
issue. In  the first place,  the scope of the margin  of appreciation  will depend on  the 
nature of the expression. If it is not  in  the general  interest, but  instead of a  commercial 
nature the margin  of appreciation  may  be wider.  It  is further  widened by  the 
circumstance that national authorities are under  the obligation  to protect  intellectual 
property under article 1P1. 

Before  I will evaluate the chances of hypothetical proceedings concerning  user-
generated content before  the ECtHR I will  first,  briefly, look at how  the CJEU has dealt 
with freedom of expression arguments in copyright cases.

5.2.2. The Court of Justice of the European Union

The conflict  between  copyright and freedom  of expression  has not taken  very  explicit 
shape within  the case law  of the CJEU. In  Laserdisken  it was put forward that  regional 
exhaustion  as opposed to international  exhaustion  is contrary  to the right to freedom  of 
expression, especially  as regards the right to receive information. The CJEU assessed 
the claim  in light  of article 10  ECHR, which at  the time was already  applied by  the 
community  courts as a fundamental right. The court briefly  considered that  even  if 
there is an  interference with  the freedom  of expression,  such  an interference is justified 
by the need to protect intellectual property.157

Recently, the CJEU has made some overt  references to the balancing of interests that 
needs to occur  in three cases concerning  the extent  to which Internet service providers 
can  be compelled by  an  injunction  to implement measures aimed at preventing 
copyright infringement  by  use of its services.  The court  stated that by  issuing such 
injunctions “national  authorities and courts must  strike a  fair  balance between  the 
protection  of copyright  and the protection of the fundamental rights of individuals who 
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are affected by  such  measures”, recognising  that  copyright  protection is not absolute. 158 
However,  it  should be noted that  these cases did not concern  the scope of exclusive 
rights vis-à-vis freedom  of expression, but  the enforcement of existing  rights.  In  that 
respect they  can  be likened to the way  the ECtHR approached the issue in  Ashby 
Donald and Neij and Sunde Kolmesoppi.

5.3. Constitutional protection for user-generated content?

Is it  possible that  freedom  of expression  could form  an external  restraint on  abundant 
copyright protection  permitting user-generated content  beyond the scope of current 
copyright laws? Courts have seemed hesitant in  using  freedom  of expression as an 
external  limitation.  What the ECtHR would decide in  a  case concerning user-generated 
content  is difficult  to foresee as much  depends on  the specific  circumstances of the 
case.  Moreover,  it should be kept in  mind that  the extent of protection  offered by  the 
ECtHR is not a good absolute yardstick,  as the court  only  reviews whether  states have 
not acted beyond what their margin of appreciation allows.

Let’s imagine a  short video showing some children dancing to a fragment of a  popular 
song,  made by  the  children’s mother  and subsequently  uploaded to YouTube. How 
might  the ECtHR decide if it were asked to review  a  decision  by  a  national court  finding 
that the mother has infringed the exclusive economic rights of the right holder?

First  of all,  in  light  of the Ashby Donald  and Neij and Sunde Kolmesoppi such  a  verdict 
would constitute an  interference with  the mother’s right  to freedom  of expression. At 
the same time,  there is little doubt  the interference would be prescribed by  law  and 
pursue a  legitimate interest  in terms of the ECHR. The essential question would be 
whether the interference is necessary  in  a democratic society;  whether  there is a 
pressing social need.

As seen  in paragraph  5.2.1.  the margin  of appreciation  left  to states is enlarged by  the 
circumstance that national  courts need to take into account the right  of the copyright 
holder  to protection of his existing  possessions.  Moreover,  as such  a  video arguably 
does not  add to a  debate of general interest  the state’s margin  of appreciation is further 
increased. The only  factor  in  favour  of the mother  is the fact  that she (probably) has no 
commercial objective in placing  the video online. Nevertheless,  the margin of 
appreciation  left  to the state would likely  be wide (in  case of a  commercial  objective it 
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would be particularly  wide). Such  would probably  only  be different if the user-
generated content  concerns political  speech, or otherwise concerns a  debate of general 
interest.159 

In  Hertel, while emphasising  that  the contentious publication  concerned a  debate of 
general  interest, the ECtHR also considered the fact  that it had not been  established 
that  the prohibited publication had had any  negative consequences on the sale of 
microwave ovens before considering  that the interference was not necessary  in  a 
democratic society. Similarly,  it  could be submitted that  the video at  issue does not 
harm  the commercial interests of the right  holder  and that any  interference with  its 
publication  is not  necessary  in  a  democratic  society.  However, the ECtHR considered in 
Ashby Donald that it  was irrelevant that the publication  of the photos did not  create a 
risk of further infringement because similar photos showing  the same fashion  had 
simultaneously  been published on other,  accredited websites. Looking  back at Hertel, 
the court  is probably  only  susceptible to those kinds of arguments when it  deems the 
expression  that is interfered with  more worthy  of protection, for  instance because it 
touches on a debate of political interest.

Finally,  in  assessing  whether  the  interference is proportional the ECtHR takes into 
account the type of measure by  which  the copyright claim  is enforced. This makes it 
even  more difficult to make any  general claim  as regards the potential outcome. If 
Ashby Donald and Neij and Sunde Kolmesoppi are anything  to go by  even penal 
sanctions will in  general not  be disproportionate if the user-generated content  does not 
add to a  debate of general  interest, even  more so if it  is commercial. However, it  is 
possible that a  preliminary  injunction  prior  to publication  (perhaps unlikely  in  the case 
of user-generated content)  will  constitute a  disproportionate interference. Such  was at 
issue in  the American  case SunTrust Bank v.  Houghton Mifflin.  On  appeal  the Court  of 
Appeals for  the 11th  circuit  vacated a  judgement  of the district court  granting  a request 
for  a  preliminary  injunction  barring  the publication  of a  novel.  The Court  of Appeals 
held that the injunction  constituted a  form  of prior  restraint  prohibited under  the 
constitutionally  guaranteed right to free speech, in  part because the right holder’s 
interest are sufficiently  protected by  the potential to be awarded damages if an 
infringement is found. 160

In  conclusion, it  seems unlikely  that  court will  go beyond the limits set by  copyright 
laws themselves in allowing use of copyright  protected works in  user-generated 
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content.  National  courts have been  reluctant to allow  for  external restraints on 
copyright by  freedom  of expression.  At  the same time the ECtHR leaves states, 
including national courts,  a  wide margin  of appreciation.  The only  exception may  be 
such  content  which  is non-commercial and (most-important)  relates directly  to a 
debate of general interest.
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6. COPYRIGHT VERSUS FREEDOM OF EXPRESSION

In  the previous chapters it  became clear that  user-generated content  will  often  not 
conform  to what is allowed by  copyright  law  and that courts will probably  be hesitant  to 
limit the application  of copyright laws based on  constitutionally  protected freedom  of 
expression. Nevertheless,  one could argue that  a  person’s intrinsic  right to freely 
express himself in  a  manner  chosen  by  him  is unduly  fettered by  copyright  law. 
Conversely, others argue that people’s freedom  to expression  is naturally  curbed by  the 
right  of the author to control his expression  and that  freedom  of expression by  itself is 
therefore not a convincing reason to limit copyright. 

In  this chapter  and in  chapter  7  I will look  closer  at  the relationship between copyright 
and freedom  of expression.  Specifically,  I aim  to assess whether  the user’s right  to 
freedom  of expression should allow  them  greater  flexibility  in  using  copyright protected 
material in user-generated content than currently allowed under copyright law.

One thing  I should stress: even  if one accepts the courts’ assessment that 
constitutionally  protected freedom  of expression  is in  principle  unsuitable of placing  an 
external  limit  on  positive copyright  law, this does not  necessarily  imply  that freedom  of 
expression  interests are sufficiently  accommodated in  that same positive copyright  law. 
After all, courts do not make this normative assessment. At least not to full extent. 

I will  go about  such  a  normative assessment in  the following manner. First, I will 
discuss how  the relation  between  copyright  and freedom  of expression  is generally 
constructed in  legal doctrine.  Second I will analyse the nature of both the copyright and 
the freedom  of expression  norms.  Finally, I will give a  theoretical  and normative frame 
of reference for  answering  the question  whether  user’s should be allowed greater 
freedom  to use copyright protected works on  account  of their  right to freedom  of 
expression, a question which I shall answer in the next chapter.

6.1. The relation between copyright and freedom of expression

The influence of freedom  of expression  on  and its relation to copyright  is highly 
debated.  As will  hopefully  become clear  in  my  description of doctrinal  debate, 
differences of opinion are meanly  the  result  of a  different  perception of the legal status 
of the different  norms. A  first line of thought  gives almost  absolute normative 
prevalence to freedom  of expression, claiming copyright is in  fundamental  conflict  with 
it  (“the conflict theory”).  Others maintain  there is no such conflict  because any 
potential conflict  with  copyright  is resolved by  exceptions and limitations (“the 
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internalization  theory”). A third approach presents copyright  and freedom  of 
expression  as peacefully  coexisting  because they  share the same purpose (“the shared-
purpose theory”).  Finally,  related to the last approach  is the one that proclaims that 
copyright is a  fundamental right, just  like freedom  of expression  (“copyright as a 
human  right”).  Often, as should become obvious hereinafter,  commentators exhibit 
elements of more than one of these different approaches.

The conflict theory 
What  can  be called the “conflict  theory” sees intellectual  property  as fundamentally 
interfering with  human  rights.  As noted by  Aurora  Plomer,  it  is perhaps more accurate 
to describe this as the “primacy  of human  rights”  view.161  In  its extreme form  this 
approach  implies that  whenever  an  intellectual  property  right interferes with  a  human 
right,  the former  is to give way  to the latter.  This view  is often  led back  to a  resolution 
by  the UN Sub-Commission  on the Promotion  and Protection of Human Rights on  the 
implementation of the TRIPS Agreement, which  included the consideration  that  “actual 
or  potential conflicts exist  between  the implementation  of the TRIPS Agreement  and 
the realization  of economic, social and cultural rights”.162  This statement is best 
understood against the background of (perceived) threats to access to health  in 
developing countries implementing the (patent) provisions of the TRIPS Agreement. 

As regards copyright  this view  is problematic  since basically  all  exclusive rights to some 
extent curtail  one form  or  another  of expression.  Taken to its extreme,  this approach 
fails to appreciate that  copyright may  perform  a  societal beneficial  function  worth 
protecting,  whether  copyright itself is protected as a  human right  of equal value or not. 
Furthermore,  fundamental  rights like the right to freedom  of expression  are themselves 
not unrestricted, as becomes clear from provisions like article 10 ECHR. 163

It should come as no surprise that no legal academic subscribes to this “conflict  theory” 
in  its extreme form.164  Instead, the debate often  focuses on  the question whether 
freedom  of expression as protected under  positive law  can  act  as a “safety  valve”  when a 
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162  Intellectual Property Rights and Human Rights, adopted 17 Augustus  2000, Res. 2000/7, 
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certain expression is not allowed by  copyright law  itself, 165  and whether  existing 
copyright laws take free expression concerns sufficiently into account. 

The internalization theory
A  second approach  to the relation  between  copyright and the right  to freedom  of 
expression  maintains that even though  there may  be a  theoretical divide between the 
two norms there exists no conflict  because any  potential hinderance of importance to 
freedom  of expression has been  accounted for by  limitations and exceptions to 
copyright.166 Some examples of such  limitations and exceptions include those allowing 
quotations and uses for  the purpose of parody, discussed in  Chapter  4, and the idea/
expression dichotomy.

However,  often it  is not  critically  assessed whether  restraints on  freedom  of expression 
are justified and whether  copyright  law  sufficiently guarantees freedom  of 
expression.167  Instead it  is simply  posited that existing  limitations and exceptions 
indeed guarantee freedom  of expression  in  an  appropriate and sufficient manner. 168 
That  this seemingly  unfaltering belief in  the sufficiency  of existing  copyright laws can 
lead to cognitive dissonance is illustrated by  Estelle Derclaye who on  one and the same 
page states “[t]here cannot  […]  be conflicts between  copyright  and freedom  of 
expression”  and “there can  be a  ‘real  conflict’ between freedom  of expression  and 
copyright”. 169

If one acknowledges that there exists a potential  conflict  between  copyright  and the 
right  to freedom  of expression  one should not simply  defer  to the balance found in  the 
existing copyright law,  but  examine what  purpose copyright  and the right  to freedom  of 
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169 Derclaye 2008, p. 142.



expression  each  fulfil  and ask the question  whether  the concrete (copyright) rule best 
reconciles both those purposes.170 From paragraph 6.2. on I will do exactly that.

The shared-purpose theory
Justice Sandra  Day  O’Conner, in  writing  for  the majority  in  Harper Row, famously 
characterised copyright as “the engine to free  expression”.171  This is an oft-repeated 
sentiment.  Cohen Jehoram,  for  instance, calls copyright  “a  means of securing 
independence of authors and therefore a  prerequisite of the freedom  of expression”.172 
At the same time he acknowledges that copyright  can put  restrictions on  freedom  of 
expression, as it  is an  impediment to the free flow  of information.173 A  similar  position 
is taken  by  Samuelson, adding  that copyright  promotes democratic discourse,  but that 
contemporary  tendencies towards increasing  protection  threaten  the established 
balance.174 

Other  seem  more resolute. Derclaye, for  instance, asserts that  intellectual property 
rights, being human  rights,  and (other) human  rights are both  aimed at  furthering 
human  well-being  and therefore “coinciding  and cooperating”. 175  She continues by 
stating  that  intellectual  property  rights,  whether  they  are justified on  naturalistic, 
utilitarian or  constitutional  grounds, have “internal, inherent  limits […] that  respect 
human  rights,  [s]o there should not  be any  conflicts”.176  While maybe correct on  the 
platonic plane of ideas, it  should not  be forgotten  that copyright  laws, like other 
intellectual property  laws,  are in  the end a human  construct.  Limits are only  in  place to 
the extent  that  they  have been  incorporated into that  construct.  Assessing  the balance 
established in  copyright laws necessitates taking  into account  the purpose of copyright 
as well as countervailing rights and interests, such  as freedom  of expression.  In  that 
regard,  reducing  the purpose of copyright to increasing  human  well-being  seems 
nothing more than  rhetoric aimed at constructing  a  logically  sound argument  that 
shows that  copyright does not  conflict with freedom  of expression  in  its ideal 
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theoretical  shape.  It  does not help in  actually  establishing  how  to balance the different 
values. 

Similarly, Paul Torremans denies the existence of a  (meaningful) conflict  on  the 
grounds that both  human  rights and copyright  try  to establish  a balance between  public 
and private interests. 177 Importantly,  also Torremans submits that  copyright itself is a 
human  right. However, even if one, like  Torremans,  wants to maintain that  “[t]he 
balancing  of rights can be seen  as inherently  internal  to copyright  as a  Human 
Right”,178 one cannot deny  that  freedom  of expression  interests need to be taken  into 
account in  that  balancing  act.  Internally  the conflict remains,  as one between exclusive 
rights and freedom  of expression. An  external dimension may  then nonetheless appear 
when  the pressure by  exclusive rights on  freedom  of expression  has not  been 
sufficiently relieved by concrete limitations. 

Copyright as a human right
Perhaps one reason  for the notion that copyright and freedom  of expression  are similar, 
equal values with  a  shared purpose is the idea  that copyright, like freedom  of 
expression, is a  human  right. The idea  of copyright  as a  human  right  has widely  taken 
root among  copyright scholars; Derclaye and Torremans are no exception  in that 
regard. 179 It  is unclear, however,  what  the exact  consequences are  of the protection  of 
copyright as a human right.

Sometimes the human right status is merely  fleetingly  mentioned as a  factor  that needs 
to be taken  into account,  without  attaching  major  consequences thereto.  For  others, 
however, it seems to imply  that  authors are entitled to some amount of minimum 
protection. Torremans, for  instance, states that  “there is […] an  obligation to 
implement copyright as a  Human  Right and to put  in  place an  appropriate regime of 
protection  for  the interests of authors and creators”.180 Countervailing  interests,  we saw 
in the previous paragraph, are to be seen as a matter internal to copyright.

Similarly, Ohly  approvingly  points to a  1971  decision  by  the German  Supreme Court in 
which  it held that  an  exception  that allowed the uncompensated use of protected works 
in  collections for  use in  schools and churches interfered with  the constitutional 
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protection  of property.181 The court  pointed out  that  a  remuneration  right  would have 
been  less interfering  than  an  exception. 182 Geiger  hails the same decision. 183 As regards 
the use  of protected works for  the creation  of derivative works Geiger  suggests the 
similar  possibility  of introducing  a  remuneration  right for  authors instead of an 
exclusive right,  which  can  act as a  break  on  creativity. 184 However,  this presupposes 
that  authors have an entitlement  to such  remuneration. Indeed,  according  to Geiger 
“the constitutional right to property  orders the fundamental allocation  of the economic 
value to the creator, but  it  does not  require that  this value always be assigned to him  by 
means of an exclusive right”.185

Nevertheless,  Geiger submits that the recognition  of the constitutional dimension  of 
copyright law  should lead to an  approach  that  takes better  account  of the different 
interests and guarantees flexibility  in  the law.186  As a  fundamental right copyright 
should be balanced with  other  human  rights, like the right to freedom  of expression. 
Since there is no hierarchical relation between  these norms the legislator  must  find a 
proportionate balance. 187  This approach  implies inter alia that the restrictive 
interpretation  of limitations is no longer  tenable and that limitations based on 
fundamental rights are user “rights”. 188

Before  I continue with  my  exposition  on  the relation  between copyright  and the right  to 
freedom  of expression and the position  of user-generated content,  I will  consider 
whether there is any  substance to the assertion  that copyright holds human  right  status. 
If this is indeed the case, this may  bolster  the claim  that  authors are entitled to certain 
rights. If,  however, copyright  does not  have human  right  status, but  instead should be 
construed on instrumentalist  foundations,  it  may  mean  users should be accorded 
greater freedom when creating user-generated content.

6.2. The human right status of copyright

Whether  copyright  is protected as a  fundamental human  right, i.e.  whether  authors are 
entitled to certain rights, is a  controversial issue.  One that can  be approached from  two 
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angles: theoretical or  moral,  and legal-positivist. The theoretical/moral  perspective is 
essentially  concerned with  the question  of natural entitlement to protection. The legal-
positivist  perspective looks at  the protection copyright can  derive from  existing  legal 
instruments, such  as international covenants and conventions. As for  rights related to 
copyright, the fact  that they  can lay  no claim  to fundamental right  status seems 
uncontested. 

6.2.1. The “theoretical/moral” approach 

The concept  of human rights is premised on  the idea  that there are certain  rights that 
exist  in  a  person regardless of a  state’s “political,  economic and cultural  system”,189 and 
that  “derive from  the inherent dignity  of the human person”. 190  This conception of 
rights holds that  persons are entitled to certain  rights as a matter  of morality,  based in 
natural law.  In  this sense human rights are inherently  deontological.  The specific 
implications of what it  means to have “rights”  and whether they  are intrinsic to every 
person  or  only  exist  as a  social  construct  as a  matter  of law  is highly  debated. 191 It  is not 
my  intention  to discuss this debate, let alone take position in  it.  What I am  interested in 
is the question  whether  there exists a  strong  argument for  an author’s entitlement  to 
certain rights merely  by  reason  of their  having created a literary  or  artistic work. This is 
especially  relevant as the continental European  conception of copyright (or  droit 
d’auteur) is largely premised on the idea that such a natural entitlement exists.

Traditionally  two strands of thought are advanced for  the argument  that authors have a 
natural rights entitlement  to copyright  protection. The first is based on  (Hegelian) 
personality doctrines. The second is based on (Lockean) labour doctrines.

Personality doctrines
Personality  doctrines advance the idea that authors are entitled to protection for  their 
works because they  are the  expression  of their  personality  and they  are therefore 
indissolubly  linked to the author, also after  publication.192 Hegel is often  presented as 
one of the originators of this idea.193 In  the Hegelian universe, a person’s personality  is 
continuously  trying  to actualise its existence in  the world.  This actualisation takes place 
by  the imposing  of the internal will  on the outside world by  appropriation  of external 
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objects. The right  to property  of that on which  the will imposes itself exists because 
people are entitled to actualise their  existence in  order  to be free. Proprietary  claims to 
creative works,  such  as those that  are traditionally  protected by  copyright, supposedly 
fit  especially  well  within  this line of thought,  because those kinds of works are said to be 
manifestly an expression of a person’s personality. 

These accounts have been  refuted by  Peter  Drahos.  He maintains that  Hegel merely 
aimed to explain the role of property  in  the actualisation of a  person’s personality  in  the 
world,  not justify  any  entitlements to specific  proprietary  claims.194 For  Hegel, property 
has an  instrumental character: it  is indeed a  means to realise a  person’s freedom, but 
mainly  because the will  chooses to occupy  things. 195  Property  “becomes a survival 
mechanism. […] The imposition  of artistic  form  is is simply  one means by  which  we can 
take possession  of something. Personality  is not  a  springboard,  at  least for  Hegel, for 
special rights for artists and other creators”.196

Even  if we accept  these accounts and assume that  people are entitled to property  in 
order  for  them  to actualise their  existence,  it  seems questionable whether  a  personality 
theory  of copyright  requires the allocation  of exclusive economic rights to the author. 
Making a  copy  of a  literary  work  arguably  does not  affect  the external actualisation  of 
the self in the same way  as stealing  someones physical property. Clothes,  house, 
furniture, car,  they  all define one’s position in  the world.  Can  the same really  be said 
about  exclusive economic control of an  immaterial  creation  (as opposed to ownership 
of the material realisation  of the immaterial  idea)? Personality  theories seem  to only 
provide a  weak basis for  such  rights.  Perhaps most  important,  as I will explain  in 
paragraph  6.3., the person copying  another’s expression has an  equal  interest  in  self-
actualisation  by  freely  expressing  himself and learning about  the world.  Finally,  Drahos 
suggests that for  Hegel the justification of intellectual  property  rights was a utilitarian 
one,  linking  it to the interests of others: what is the best  way  to progress science and the 
arts and in what way can intellectual products serve the learning by others?197

According  to Justin  Hughes,  if anything,  two elements are essential in  protecting  the 
creator’s personality: the recognition  of the creator  as such,  and the protection against 
unwanted changes to the work.198  These are of course precisely  the two of the rights 
that  are protected as moral rights by  many  national laws,  as well  as by  the Berne 
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Convention. Again  pointed out by  Drahos,  even  a  Hegelian justification for  moral rights 
seems to be built  on  quicksand.  Property,  we have seen,  is a means for  the personality 
the realise itself in the world.  There is no reason why  some personalities such  as artists 
should receive special entitlements, whereas others such  as inventors or  a  car-
enthusiast restoring a car do not. 199

Personality  theories as a justification for  copyright  have more weaknesses.  It  begs the 
question  how  many  creations are the actual autonomous expression of their  creator’s 
personality. No intellectual creation exists in  a  vacuum.  They  are (almost) always 
dependent  on other, previous creations and therefore not  the pure theoretical 
manifestations of the person’s personality.200  Moreover, not  all works that  are 
protected as literary  or  artistic creations reveal the imprint  of their  creators personality 
to a  similar  extent, think of for  instance maps and computer  programs. 201  Overall, 
personality  theories provide a  weak case for  the assignment  of moral rights,  and even 
more so for that of exclusive economic rights.

Labour doctrines
Under a  Lockean  labour  doctrine persons own  their  own labour. If a  person  mixes their 
labour  with  resources they  are therefore entitled to a  property  right  in  the item  so 
produced.202  Locke’s labour  theory  makes the attainment  of property  subject  to two 
provisos.  According to the first  “enough and as good as”  must  be left  for  others in  the 
commons. The second dictates that  one cannot  appropriate so much  that it  would go 
unused.

Locke’s labour  theory  as justification  for  (intellectual) property  has met  fierce 
opposition.  Well-known  is Robert  Nozick’s rhetorical question  whether  someone who 
pours tomato juice in  the ocean  has appropriated the ocean,  or  lost  his juice.203 Edwin 
Hettinger  has pointed out  that even  if we except  the premise that the labourer is 
deserving of a  reward,  it  does not  follow  that this reward should be a  proprietary  right. 
A  property  right  is especially  unfitting  “if the value of those rights is disproportional to 
the effort  expended by  the laborer”.204 If the labour justifies the property  right it  is the 
value of the labour  that  warrants protection, and that  value does not  necessarily 
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correspond to the value of the resulting  product.205 Moreover,  as with  the personality 
doctrine a  weak element  of the labour  theory  is that  intellectual  products are rarely  the 
result  of a  sole labourer  working in  a  vacuum.206 Finally,  Gordon  submits that  a  strict 
application  of the Lockean  doctrine means the author  is not entitled to control  over use 
he would not  have made himself of his work.  In  that event the author  is caused no 
harm. This,  in  turn,  implies that  most  use in  derivative works – as well  as user-
generated content – of protected works should be free.207

Summing  up,  neither  personality  nor  labour  doctrines offer  a  convincing account for 
natural legal entitlements to economic rights. Even  the claim  to moral  rights protection 
based on the perceived need to protect  the author’s personality  has not  gone 
unchallenged. Does an  entitlement to exclusive and/or moral rights derive from  any 
provision of positive law?

6.2.2. The “legal-positivist” approach

Several legal provisions are invoked for  the claim  that  copyright  is a  human  right, most 
notably  in  the international and European  context: articles 27(2) UDHR and 15(1)(c) 
ICESCR, article  1  of Protocol 1  to the ECHR, and article 17(2) of the Charter  of 
Fundamental Rights of the European Union

Articles 27(2) UDHR and 15(1)(c) ICESCR
Most  often  authors point  to article 27(2) UDHR and 15(1)(c) ICESCR.208  These 
provisions ensure everyone:

“the protection  of the moral and material interests resulting from  any  scientific, 
literary or artistic production of which he is the author”. 

From  this it  is inferred that  copyright  itself is a  human  right.209  Torremans, for 
instance,  claims that since “[t]he protection of moral  and material rights of authors and 
creator[s] is clearly  exactly  what  is covered by  the area  of law  known  as copyright  […] 
Article 27  […]  must  therefore be seen  as elevating  copyright to the status of Human 
Right,  or  [as recognising]  the Human  Right  status of copyright”. 210  Logical fallacies 
aside, the extent  of the protection  offered by  27(2) and 15(1)(c) is in reality  a  lot  less 
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clear. 211  These provisions merely  call for  the protection of “moral  and material 
interests”  of authors in  their  creations. The UDHR and ICESCR are silent on  the 
content  of these interests,  much  less does it  follow  that these interests should be 
protected by  exclusive rights under  copyright  laws.  212 Such a  conclusion  would also not 
be supported by  the drafting  history  of in  particular  article 27  UDHR, which  shows that 
the many  socialist  countries that  voted in  favour of including article 27(2) in  the UDHR 
did so mainly  because of the wish  to separately  protect  the labour  of the intellectual 
worker in order to further social progress. 213

That  copyright  itself would be a  human  right  is moreover  unlikely  as the rights granted 
under copyright  laws differ  fundamentally  from  what are normally  considered to be 
human  rights.  First of all,  human  rights protect  natural  persons and are in  general 
inalienable and untransferable, in  contrast to most  exclusive rights that can be 
transferred to, and even  originate in, legal  persons.  Secondly, human rights,  unlike 
economic  and often  moral rights included in  copyright  laws, do not come with  an 
expiration date. 214

At the same time, article 27(2) UDHR and article 15(1)(c) do require some protection 
for  the moral and material interests of authors. It  is to a  large extent  open  to 
interpretation  how  far that  protection  reaches.  With  respect  to article 15(1)(c), the 
authoritative U.N. Economic and Social Council has noted in  its “General Comment No. 
17”  that  “moral interests”  include at least the rights of attribution and integrity.215 The 
protection  of “material interests”,  according to the same,  needs to ensure an  “adequate 
standard of living”  to the creator.216 Peter  Yu  suggests, based on  the drafting  history  of 
the UDHR and the ICESCR, that  the protection of material interests entitles authors to 
just remuneration  for  their  intellectual  labour. 217 It should be reiterated that  even  this 
does not necessarily  mean  exclusive control over  the exploitation  of the work. Yu  cites 
as examples “liability  rules, prize funds,  or  even non-property-based authorship 
protection”. 218 Considering the apparent  freedom  the provisions’ text  leaves states in 
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implementing  them, one may  wonder  to what  extent  they  even  include a  minimum 
level of protection.  Tuomas Mylly  submits that articles 27(2) and 15(1)(c), read in 
conjunction with  the countervailing  rights to “take part  in  cultural  life”  and to “enjoy 
the arts”,219 if anything point more towards a maximum level of protection. 220 

However  one construes these provisions,  they  do not  seem  to necessitate “the 
fundamental allocation  of the economic value to the creator”,  as maintained by 
Geiger.221

Article 1 Protocol 1
In  the European context  commentators every  now  and then  point  to article 1  of 
Protocol 1 to the ECHR (“article 1P1”). 222 Article 1P1 provides:

“Every  natural or  legal  person  is entitled to the peaceful enjoyment  of his 
possessions.  No one shall be deprived of his possessions except  in  the public 
interest and subject  to the conditions provided for by  law  and by  the general 
principles of international law. 

The preceding  provisions shall not,  however,  in  any  way  impair  the right  of a 
State to enforce such laws as it  deems necessary  to control the use of property  in 
accordance with  the general interest  or  to secure the payment of taxes or other 
contributions or penalties.”

Article 1P1  protects the peaceful enjoyment  of possessions.  It  also offers protections 
against  deprivation  of possessions.  However,  the provision also offers states 
considerable leeway in controlling the “use of property”. 

Article 1P1  does not protect  copyright  itself as a  human right. It only  protects the rights 
that  have been  granted under  existing  copyright  legislation  and that  can  be qualified as 
possessions.223 Article 1P1  does not, however,  entitle authors to not  yet  existing  rights. 
This was confirmed by  the ECthR in  Dima v. Romania. 224 In  this case the creator  of the 
new  Romanian state emblem  that  was adopted as such  by  the national  parliament  and 
who had not  been remunerated for  his work, sought redress by  asserting  that the use of 
the emblem  violated his copyright.  The Romanian Supreme Court had held that the 
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219 Artt. 27(1) UDHR and 15(1)(a) & (b) ICESCR.
220 Mylly 2005, p. 197.
221 See footnote 185 and accompanying text.
222 For instance, Geiger 2006b, p. 383 ; Ohly 2013, p. 151; Seville 2013, p. 166.
223 Cf. Mylly 2005, p. 201.
224  Decision of the European  Court of Human Rights, case of Dima v. Romania, Appl. no. 
58472/00 of 26 May 2005.



Parliament was to be considered the author  and that,  alternatively, state emblems could 
not be protected by  copyright. Ultimately, the  ECtHR deferred to the national court’s 
judgement. It  held  that  Dima  did not have a legitimate expectation  of acquiring  a 
possession, as it  concerned a  matter  of interpretation  of national law  and the national 
court’s judgement was not arbitrary.225 

Article 1P1  may  play  a  role when  existing  rights are abolished or  otherwise limited as 
that  would probably  interfere with  an  existing  possession. However,  this would most 
likely  constitute the control  of “use of property”,  in  which  respect  the ECtHR grants 
states a wide margin of appreciation.226

Geiger and Izyumenko have criticised the reference to article 1P1  in  Ashby Donald and 
in  Neij and Sunde Kolmesoppi. 227 They  seem  to read in it  the proclamation of copyright 
as a  human  right  itself.228 This,  however, may  be based on a misconception of the object 
of the proceedings before the court. The interference with the right  to freedom  of 
expression  evaluated by  the ECtHR is the adverse decision  by  the national court, not 
the copyright norm  per se.  The national court  is equally  bound to protect the peaceful 
enjoyment  of possessions of the copyright  holder. A decision  in favour  of freedom  of 
expression  would disrupt  the peaceful enjoyment  of possession.  It  is for  this reason that 
the ECtHR considers that  “the respondent  State [i.e. the national court]  had to balance 
two competing  interests which  were both  protected by  the Convention”  and leaves the 
national court  a  considerable margin  of appreciation. It  does not mean  that  the ECtHR 
is of the opinion that  the right holder  is entitled to a  certain level of copyright 
protection. Such  an interpretation would also not make sense in  light  of their  finding  in 
Dima v. Romania.  It  is not  unlikely  that the ECtHR would for  the same reason  not  find 
an  interference with  article 1P1, had the national court in, for instance, Ashby Donald 
found in  favour of the defendants/applicants and allowed their  use of the litigious 
photographs.

Article 17(2) Charter of Fundamental Rights the EU
To continue in  the European  context,  a  final claim  to human  rights protection  of 
copyright might be derived from  article 17(2) of the Charter  of the European  Union. 
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Since the entering  into force of the Treaty  of the European  Union  the Charter  is of 
equivalent value as the EU treaties themselves.229 Article 17(2) boldly proclaims:

“Intellectual Property shall be protected.”

It is unclear what exactly  is meant  by  this proclamation. A  possible interpretation  is 
that  it recognises the entitlement of authors to be accorded absolute protection  for  their 
works, and as such  recognise copyright  as a  human  right.  However, such  an  extreme 
interpretation  seems unlikely.  It  has been  suggested by  several commentators that the 
second paragraph  of article  17  should merely  be read in  conjunction with  the first. 230 
Article 17(1) protects existing possession in  a  similar  way  as article 1P1.231 This would 
mean  article 17(2) is more of a  declaratory  nature: intellectual property, i.e.  rights 
granted to authors, inventors and other  creators,  should be treated as a  form  of 
property  and therefore protected as such. Jonathan  Griffiths and Luke McDonagh  give 
several reasons supporting  this interpretation. First,  it  is a logical  interpretation  of the 
entire article  17. 232 Second, it  is supported by  the explanatory  memorandum  to the 
Charter, by  recent  case law  of the CJEU,233  as well as by  the construction  of the 
equivalent  provision in  the ECHR: article 1P1.234 Finally, such an  interpretation  also 
makes sense in  light  of the German  and French versions of the Charter  which simply 
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229 Art. 6(1) TEU states: “The Union  recognises the rights, freedoms and principles set  out in  the 
Charter  of  Fundamental  Rights of  the European Union of 7  December 2000, as adapted at 
Strasbourg, on 12 December 2007, which shall have the same legal value as the Treaties.”
230 Mylly  2005, pp. 206-207; Geiger 2009, at 116; Ohly 2013, p. 151; Griffiths & McDonagh  2013, 
pp. 80-81. Grosheide points out that art. 17(2) cannot establish a  human right to intellectual 
property since it is addressed to institutions of the EU, instead of to right holders (Grosheide 
2010, pp. 18-19).
231  “Everyone has  the right to own, use, dispose of  and bequeath his or  her lawfully acquired 
possessions. No one may  be deprived of  his or  her possessions, except in the public interest and 
in  the cases and under the conditions provided for  by law, subject to fair  compensation being 
paid in good time for their loss. The use of property  may be regulated by  law in  so far  as is 
necessary for the general interest.”
232 Griffiths & McDonagh 2013, pp. 80-81.
233  They refer to Case C-70/10 Scarlet Extended v SABAM [2011] ECR I-11959, in which the 
CJEU held that “nothing whatsoever in the wording  of that  provision  or in  the Court’s caselaw 
to suggest that that right  is inviolable and must for that reason  be absolutely  protected”  (at 43). 
Similar considerations can  be found in Case C-360/10 SABAM v Netlog ECLI:EU:C:2012:85  , at 
41  and Case C-314/12 UPC Telekabel Wien v Constantin Film Verleih  ECLI:EU:C:2014:192, at 
61. Support can also be found in  the Luksan decision, in which  the CJEU considered that a 
national  rule that accorded the rights in a  cinematographic work to the producer  was contrary  to 
European law, which  vests certain exploitation  works in the principal  director of such  a  work. 
The court reasoned that since the director had acquired these rights under European law, the 
national  rule deprived him  of these possessions contrary to art. 17  of the Charter. The court 
constructed its argument by  starting out with  the general  rule of art. 17(1) and seemed to refer  to 
art. 17(2) merely  for the purpose of  including  intellectual property  within the scope of the first 
paragraph  (Case C-277/10 Martin Luksan v Petrus van der Let of 9 February  2012, not yet 
reported, at 68-70). See also Geiger & Izyumenko 2014, at 334.
234 Griffiths & McDonagh 2013, p. 81.



state that  “La propriété intellectuelle est protégée” and “Geistiges Eigentum wird 
geschützt”. 235

Accordingly,  article 17(2),  like 27(2)  UDHR, article 15(1)(c) ICESCR and article 1P1,  do 
not support  a claim  for  human right status of intellectual  property  and,  consequently, 
of copyright.

6.3. The right to freedom of expression

Before I turn  to the question whether  freedom  of expression  is sufficiently 
accommodated by  copyright law  I will look at  the  nature of the right  to freedom  of 
expression: why does such a right exist? This will help position it vis-à-vis copyright. 

One should distinguish  the right  to freedom  of expression  in  either  its conceptual  or 
legal-positivist  form  from  the way  it  is applied by  for instance the European  Court  of 
Human  Rights.  The latter,  and more specifically  as regards its application  in  copyright 
cases, was the subject of the previous chapter.

The right to freedom  of expression  is widely  protected in  international law.  I repeat  the 
first paragraph of article 10 ECHR:

“Everyone has the right  to freedom  of expression. This right  shall include 
freedom  to hold opinions and to receive and impart  information  and ideas 
without interference by public authority and regardless of frontiers. […]”

Similar  provisions providing the right  to freedom  of expression  can be found in,  for 
instance,  article 19(2) ICCPR, article 19  UDHR and article 11  of the Charter  of 
Fundamental Rights of the European Union.

A  number  of justifications is invoked for  the right  to freedom  of expression. It  has,  for 
instance,  been argued that freedom  of expression  is a  basic condition  of the social 
contract,  that it  promotes the attainment of truth,  that  it  places checks on  the 
government  by  allowing reporting  on  misconduct,  that  it  promotes democracy,  and that 
it  furthers the individual’s self-realisation. 236  These functions mostly  have a  strong 
consequentionalist  character, meaning  that  their  support for freedom  of expression  is 
limited to the extent  the specific  expression  is instrumental in serving  the purpose of 
the norm. 
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Especially  the function  of promoting  democracy  is ascribed a  lot of weight, also in 
copyright circles. 237 However, linking  freedom  of expression  exclusively  to an  effective 
democratic discourse would leave other  forms of speech  such  as art, which  are largely 
a-political,  out in  the cold. 238 A  similar  consideration applies to user-generated content 
that  is for  instance solely  based on  popular  cultural, such  as a  blog  including  a  short 
scene from  a  popular  movie.  Should such  expression not  be protected as free 
expression?

The question  is whether  only  political speech  merits protection,  or  whether  a  person’s 
claim  to protection  is broader.  Martin  Redish  has argued that focussing  on  the 
democracy  argument  misses what  value democracy  traditionally  aims to serve, namely 
individual self-realisation.239 The right to freedom  of expression  should not be limited 
to political speech, but  include all  expressions of an  individual if he or  she is to be able 
to develop his or  her  powers and abilities, and to control  his or  her  destiny.240  This 
conforms also to the essence of liberal theory,  placing  the autonomy  of the individual 
front  and centre. I think no person can  imagine a  world where a government could 
forbid its citizens to exhibit  a painting  of a  farm  animal, or  to sing  a  song about  picking 
berries, even if that has no political implications whatsoever. 

Fittingly, the ECtHR has consistently  held that “[f]reedom  of expression  constitutes one 
of the essential foundations of [a  democratic] society, one of the basic  conditions for  its 
progress and for  the development  of every  man”.241  So also the highest  European 
human  rights court  links freedom  of expression  to supporting  the democratic process, 
as well as to the self-fulfilment of the individual. 242  However,  as became clear  in 
paragraph  5.2.1.,  the court does emphasise  protection  of political speech, leaving  states 
a  considerable margin  of appreciation  with  respect to other  forms of speech. I will 
return to this position in paragraph 7.1.

There are other  reasons to protect  freedom  of expression which  specifically  relate to 
user-generated content.  Rebecca Tushnet  has argued that  “[c]opying can  serve as self-
expression, using  the most  apt  words to explain  and define beliefs and thoughts; it  can 
assist  persuasion, using the best  words to reach  a  particular  audience; and it can  work 
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237 See also, § 6.1, supra.
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240 Idem, p. 593. Similarly Dworkin 1996, p. 200 ff.
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as affirmation, a  way  of connecting  to a  larger  group”  and that “[f]ree speech  doesn't 
have to focus on  the individual on  his soapbox, snarling  at  the dominant  paradigm; it 
doesn't have to pretend that his words are unique to him.” 243

This fits in  with  more recent  accounts of freedom  of expression  grounded in 
postmodernist  thought.  These accounts are based on  the role that  signs,  such  as 
cultural  symbols, play  in  society,  and – perhaps unsurprisingly  – refer  to for instance 
“dialogic” or  “semiotic democracy”.244  Wolfgang  Sakulin  argues that  as signs and 
symbols acquire political,  social, or  cultural  meaning, people should be free to use them 
to employ  the meaning  implicit  in those signs and symbols.245  Although  he wrote 
specifically  with  respect  to trademarks,  the same applies to works protected by 
copyright. The blogger  who shares a scene from  a  movie may  do so not because he 
wants to engage in  traditional democratic  discourse, but  because he wants to appeal to 
a  common  cultural understanding  that  is (or  may  become)  defined by  that  scene, for 
instance the fact that finding  the severed head of a  horse in  one’s bed is commonly 
understood as an  ominous warning.246 Moreover, Sakulin  points out that  new  forms of 
cultural  expression  are created by  those that  appropriate existing materials,  which 
process at  the same time serves the self-fulfilment of the individual  as this influences 
how someone defines himself in the world.247

Summing  up, freedom  of expression  is deserving  of protection  as a  fundamental right, 
most importantly  to guarantee the self-fulfilment  of the individual  and their  ability  to  
use forms of expression  that  have specific political, social,  or cultural meaning.  Users 
engaging in  the practice of user-generated content do not  have to contribute to a 
political debate for their  contribution  to be valuable,  or  for  their  interests in free 
expression to be worthy of protection. 

6.4. Balancing freedom of expression and copyright

We are now  close to answering  the question  whether  user’s are entitled to make greater 
use of copyright  protected content than  currently  allowed. I will  try  to provide an 
answer  specific  with  regard to user-generated content  in  the next  chapter.  Here I will 
specify the normative frame of reference for answering that question. 
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Setting the stage
The relation  between  copyright  and the right to freedom  of expression  becomes clearer 
when  looking  at  and comparing  the theoretical background of both.  The right  to 
freedom  of expression  protects a  person’s ability  to freely  express himself without state 
interference.  Freedom  of expression  does not  only  protect what  a  person wants to say, 
but also how  to say  it.  Copyright,  on the other hand, grants authors moral and exclusive 
economic  rights that  allow  him  to control, for instance, the reproduction  and 
communication  to the public of his works.  There can therefore be little doubt  that  these 
rights can  conflict. 248 This is not  different  even if it were concluded that  both pursue the 
same ideal,  as the ways of pursuing  that  ideal are distinctly  different,  if not  diametrical 
opposites. The idea/expression dichotomy  and exceptions,  like that for  quotations, do 
not always give solace, for  instance when  someone wants to use copyright  protected 
expression beyond the limits set by copyright law to convey his message.249

How  to balance the two different  norm  sets? One way  has been suggested by 
Shyamkrishna Balganesh. According  to him  copyright and freedom  of expression 
should be recognised as competing norms. 250 In  the case of conflict the “normative 
reference area”  should be identified where one norm  prevails over the other, for 
instance free dissemination  of information  relating  to public health  issues.251 
Unfortunately,  Balganesh’s approach  does not  offer  a  solution  how  to identify  these 
“normative reference area’s”. He seems to leave this to the discretion  of policy  makers 
and the judiciary. Moreover,  one can  wonder  if whether  resorting  to such  an  approach 
is capable of properly  taking  into account the difference in  nature between both 
competing norms, which difference Balganesh himself identifies. 252 

Freedom  of expression  is a  fundamental  right,  while  (the economic component  of) 
copyright has no meaningful claim  to such  status. Copyright  does not  exist to protect 
any  entitlement, save for  perhaps protection  of moral rights.  Its economic  component 
can  only  be characterised as an  instrumental  law  aimed at  achieving (a)  certain  aim(s), 
like stimulating democratic debate, incentivising  creation, or  rewarding  the author.253  
It may  go without  saying that this is a fortiori the case for  related rights.  Although 
freedom  of expression  also has instrumental justifications, it  is,  contrastingly,  first  and 
foremost  protected for  the value it  incorporates: the ability  of every  person  to actualise 
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their  individuality. However,  this does not  necessarily  mean  freedom  of expression 
should always prevail in  case of conflict. Freedom  of expression, like (almost) all rights, 
is not unlimited. Legitimate interests like those pursued by copyright may trump it.

The difference between copyright  and freedom  of expression  is subtle but  crucial: 
neither  copyright protection  nor  the right  to freedom  of expression  is absolute, but 
where the latter  extends as far  as it does not interfere with  the rights of others the 
former  only  extends as far  as its justification  will  take it.254 So, while there is by  no 
means a  normative primacy  of freedom  of expression  to the extent that  it should always 
prevail, it  does prevail where it  does not  interfere with the purpose of copyright.  Hugh 
Breakey has worded the relationship as follows:

“[C]opyright exceptions are not a  small island; they  are a  peninsula jutting off a 
vast  continent  protecting  our freedoms to apprehend, learn  and speak. 
Intellectual property  itself is just  a  small lake in  that larger  continent; it  is a  set  of 
limited and tentative exceptions to much  larger  and more fundamental rights like 
free speech”.255

It is not  my  intention  to exhaustively  explore the balance between  copyright and 
freedom  of expression, especially  considering  that  the purpose of this thesis is limited 
to determining whether  user-generated content specifically  should be allowed as free 
expression. Instead I will outline some outer boundaries where copyright can  in  any 
event  not reach  and where freedom  of expression should prevail. In  other  words,  I do 
not intend to specify  what scope of protection by  copyright  is justified,  but  when 
extensive copyright  protection  can  not be justified,  or  ,  in  terms of Breakey’s metaphor: 
above which level the water of the intellectual property lake cannot rise. 

Towards proportional copyright256

A  common denominator  of (instrumentalist) justifications of copyright  is that  they  look 
to award (a  certain  level of) financial compensation  to the author. This is of course most 
obvious in  utilitarian  and economic theories of copyright  that  seek to incentivise 
investment. But  it  is also the case with  theories that  ascribe to copyright  the function of 
assuring  free democratic  discourse by  guaranteeing the (economic) independence of 
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author’s,  or  those that  hold that  copyright  is securing  an adequate income for  the 
author. 257

The idea  that  copyright may  not  go further  than  necessary  for  attaining  its objective, is 
basically  nothing  more than  applying  the proportionality  principle. This implies every 
right  granted to authors that  limits freedom  of expression  should at  least 258 be capable 
of achieving  its aim, it  may  not  go further  than necessary, and the disadvantages to 
other interests,  such  as freedom  of expression, may  not be disproportionate to the aims 
pursued.

Exclusive rights thus in  any  event lose their  legitimacy  when  they  are  no longer 
necessary  in  order  to guarantee the author  adequate remuneration.  This assumes that 
these rights are at  all  capable of achieving  that  aim; an  assumption  I am  willing to 
make. The question  then is what is “adequate”. As I will explain further  below  as 
regards user-generated content,  it  is questionable that  the protection  of economic  right 
may  extend to all derivative uses.259 Such  does not necessary  to guarantee the author 
adequate remuneration, especially  if it  concerns uses he did not  consider  making 
himself.

The three-step test, contained in all major  copyright  conventions, can be used as a 
baseline of what constitutes adequate remuneration.  The three-step test  allows for 
exceptions in  certain  special  cases as long as they  do not conflict  with  the normal 
exploitation  of the work  and do not  unreasonably  prejudice the legitimate interests of 
the right  holder. However, the three-step test leaves it  to states to implement  the 
exceptions and limitations they  see fit; it  has an optional character. It  follows from  the 
foregoing  that  where freedom  of expression  is restricted and there is no “conflict with 
the normal  exploitation”,  nor  “unreasonable prejudice  [to the] legitimate interests”, 
meaning  the aim  of “adequate compensation” is not compromised, use should be free. 
The optionality  of the application  then should turn  into mandatory  limitation  of 
exclusive rights. 

The foregoing  assumes that  abstract  concepts of “normal exploitation”  and “legitimate 
interests”  are not  given  an  expansive interpretation. Construing  these abstract  concepts 
so broadly  that  they  encompass all uses from  which  the right  holder  could extract  value, 
e.g.  by  licensing, would not  comport  with  the instrumental nature of copyright.  Instead, 
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“normal  exploitation”  should refer  to those uses that  should be brought  under  the 
control  of the author in  order  for  him  to obtain  his “adequate remuneration”,  implying 
it  concerns uses he is interested to make of the work  himself. 260 “Legitimate interests” 
should be determined by  taking into account countervailing  interests,  such  as freedom 
of expression. What interests are “legitimate” can  only  be established by  asking  which 
other interests are also affected by  a  certain rule and which  should under  the concrete 
circumstances prevail.261 I will  apply  these principles to user-generated content  in  the 
next chapter. 

The restriction  of protection  for  intellectual property  to cases where the purpose of the 
intellectual property  institution  is at stake,  is not  all  that  uncommon.  Article 5(1)(a) of 
the Trade Mark  Directive262 provides that  the proprietor  can  prohibit  the use of signs 
identical to his trade mark for  identical or  good services.  Nonetheless it  is well-
established within  the case law  of the CJEU that  the proprietor  of a  trade mark can  only 
prohibit  such  use if it is liable to cause detriment  to any  of the functions of his mark.263 
Coincidentally, national courts have not  been  hesitant to allow  external freedom  of 
expression  constraints on  trade mark  protection.  National  courts in,  for  instance, 
France and the Netherlands have allowed trade mark parodies on  grounds of freedom 
of expression, even  though the national  trade mark laws did not explicitly  provide for 
an exception in case of parodic use. 264

Finally,  even  if the rights granted to authors are fit  to achieve their  purpose freedom  of 
expression  may  still prevail if the disadvantages caused to it  are disproportionate or 
because the interests of of a  person  who wants to express himself freely  weigh  heavier 
than  those protected by  copyright.  As we saw  in  the previous chapter some lower 
national courts have followed this line of reasoning, e.g. the court of appeals in  The 
Hague when  it  refused to find infringement  in  the unauthorised publication of 
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Scientology  documents because it ruled such a  restriction  on  freedom  of expression  was 
not necessary in a democratic society and therefore prohibited by article 10 ECHR.

It should be reiterated that  the function of the three-step test proposed here will not  be 
followed by  the CJEU as long  as the InfoSoc Directive keeps its current  form  and 
structure. After  all, the court maintains that exclusive rights should be broadly 
interpreted and exceptions and limitations narrowly,  and that  the three-step test  acts to 
further  contain  the application  of exceptions,  emphasising the purpose of the InfoSoc 
Directive is to offer “a high level of protection” for authors. 265

Moral rights should be approached on their  own  merits.  Assuming  a  convincing 
argument can  be made for  the entitlement  to protection  of some moral interests in 
artistic  and literary  works,  the same balancing  exercise as for  economic rights cannot be 
employed. In  that  case the search  for  the right  balance between freedom  of expression 
and (the moral  component  of) copyright  is more intricate. Specifically  with  regard to 
user-generated content I will deal with  the issue of moral rights in  paragraph  7.1., 
below.

To recapitulate
Freedom  of expression  is a  fundamental right.  Contrarily,  the economic  component of 
copyright is an  instrumental  right  aimed at  a  specific  purpose.266 Exclusive rights limit 
other people’s freedom  of expression. In  that sense there indeed is a  “conflict”.  This 
interference may  be justified by  a  legitimate purpose.  Where a  specific  interference 
with  freedom  of expression does not serve that purpose,  it is not justified. In  that case 
the use of the copyright protected work should be free.  Finally,  even  if the interference 
with  freedom  of expression serves a legitimate purpose,  freedom  of expression may 
prevail if the interests in  free expression  are greater  than those in  restricting  the use of 
expression  by  awarding exclusive rights.  In  the next  chapter  I will apply  these 
principles to user-generated content.
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7. USER-GENERATED CONTENT AND FREEDOM OF 
EXPRESSION

In  chapters 4  and 5  I established that  copyright  law  currently  only  leaves limited space 
for  user-generated content,  and that  constitutionally  protected freedom  of expression 
only  marginally  increases that space.  In the previous chapter  I argued that  granting 
exclusive (economic) rights to authors is only  justified if there is a  legitimate 
justification  underlying  that grant. Where that  is not  the case freedom  of expression 
should prevail  and copyright laws should include the appropriate provisions 
accommodating  free expression.  In  this chapter  I will connect  those findings in 
answering the question  whether  the users’ right  to freedom  of expression warrants 
leaving them  greater  possibilities to use copyright  protected works than currently 
allowed by copyright law, the central question of this thesis. 

In  the first paragraph  I will  focus on  this question.  I will conclude that  existing 
copyright legislation is overly  restrictive as regards freedom  of expression and user-
generated content.  In  the second paragraph  of this chapter  I will  look at some potential 
solutions to properly extend protection to freedom of expression interests

7.1. User-generated content as free expression

User-generated content comes in  countless ways,  shapes,  and forms. The question  is 
whether the European  closed system  of limitations and exceptions is up to the task of 
suitably  accommodating  al  those different items of user-generated content. In 
chapter  4  I identified three potential  exceptions that may  shelter  user-generated 
content: the quotation, the parody, and the incidental inclusion exceptions. The 
conclusion  was that  while those exceptions do create some room  for  user-generated 
content  a  lot  of users will  not  be able to invoke them  because the user-generated 
content will fall outside of their (limited) scope. 

For  instance, placing  a  home video online including  a  brief copyright protected audio 
fragment  is probably  not allowed in  any  of the four  jurisdictions that  I studied. 
Although  German courts have given  a  liberal interpretation  to the quotation exception 
for  use in  works of art,  it has restrictively  construed what  can be considered a  work of 
art.  Only  a  liberal interpretation  of the incidental  inclusion  exception could potentially 
save the user  here.  Currently, the scope of the exception  is unclear. Taking into account 
the CJEU’s prior  case law  on  the construction  of exceptions it is not  unlikely  that the 
court  would follow  the Commission  in  its opinion  that  the exception  only  applies to 
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inclusions that are “accidental”  or  “unintentional”.267  Even if the CJEU were to 
interpret these exceptions liberally, it  would not  save a host  of other  user-generated 
content.  Examples are easy  to find: people could be enjoined from  recreating their 
favourite movie scene or  sharing news footage of an  important  societal event. Even 
though right holders may tolerate such uses, users should not be at their mercy

This leads me to the central question of this thesis: Does the users’ right  to freedom  of 
expression  warrant leaving  them  greater  possibilities to use copyright  protected works 
than currently allowed by copyright law and, if so, how can this be achieved?

A limited construction of exclusive economic rights
There can  be little doubt  user-generated content is covered by  the notion  of free 
expression. Someone who uploads his holiday  video on the Internet  may  do so by  virtue 
of this freedom. (The enforcement of) copyright can  interfere with  this freedom,  for 
instance if a  home video is set  to a  protected musical work.  The question  is how  far  the 
interference may go.

In  chapter  6  I argued that  at  least  the economic component of copyright  should be seen 
as an  instrumental law, since there is no reasonable case for  any  moral or  legal 
entitlement for authors (nor, a fortiori,  for related right holders) 268  to be awarded 
certain rights. Conversely, people are entitled to freedom  of expression.  Consequently, 
an  instrumental law  like copyright  may  only  limit freedom  of expression  if it is (a) does 
not go further  than necessary  to achieve its purpose, i.e.  it  is necessary  for  the author  to 
generate (adequate) remuneration,  and (b)  does not  disproportionately  harm  freedom 
of expression interests. 269  

Let  us start  with  the first  criterion: exclusive control is only  justified it is necessary  for 
the generation of adequate remuneration by  the author.  It  can of course be argued that 
any use of an  author’s work could potentially  generate him  income if he is awarded an 
exclusive right over  the use.  The question is whether  it is necessary  to grant  him  such 
extensive exclusive rights. Whatever  instrumental justification  for  copyright one 
defends, I do not  believe that to be the case.  Using  the three-step test as a starting 
point,  I pointed out in  § 6.4  that uses that authors would not make themselves of their 
works and that do not  hurt  the normal exploitation, meaning it  does not enter  into 
competition  with  the work itself,  should remain  free. After all,  if the author  does not 
intend to make a  certain  use of a  work himself he has no expectation  of remuneration 
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from  such  use. If the use does not  harm  him  otherwise,  there is no good reason  to allow 
him  to prevent it.  The only  caveat  here are moral  rights,  which  I’ll address further 
down. 

Gordon  has similarly  argued that,  from  a  moral perspective,  authors should have no 
control  over  uses of their  works they  would have not  made themselves.  Like Gordon 
submits “[t]here is no taking  of the initial investment  or  interference with  the creative 
person’s foreseeable  range of goals”. 270 However,  Gordon  suggests that  because it  is 
difficult, if not impossible,  to prove what use an  author  would like to make of his work, 
the control  over  such  derivative works can be granted to authors for  practical reasons, 
as long  as this extension  of protection  leads to a reduction  of protection  elsewhere, e.g. 
in  the term  of protection.271 Disregarding  the fact  that  such  compensation  is currently 
arguably  unprovided for, as admitted by  Gordon, it is questionable this would be the 
right  approach. If we take as a  starting  point  that  use made of others’ works should be 
free in  the context of free expression  and interferences with  that freedom  should be 
limited and supported by  a  legitimate purpose, it  would seem  more sensible to leave 
derivative uses in  principle  free and award the author only  control over  those derivative 
uses that he can  be reasonably  expected to make,  for  instance the transformation of a 
screenplay  or  book into a  movie. Freedom  should come first, achieving  an  instrumental 
purpose second.

But  even if it  could be maintained that  exclusive control over  uses that  the author 
would not make himself is sometimes functional  in  guaranteeing  him  his adequate 
remuneration, such  control is nonetheless not  warranted if it  is places disproportional 
restrictions on  freedom  of expression.  In  other  words,  there are situations where 
freedom  of expression weighs so heavily  that it  should be protected regardless. In 
paragraph  6.3.  I noted that there are different rationales underlying  freedom  of 
expression. On  the one hand freedom  of expression serves the general  interest by 
facilitating  open debate, on  the other  hand it  is fundamental in  protecting  the self-
fulfilment  of the individual.  The former  may  mean for  instance that  a user  who posts 
documents on his blog  exposing  the practices of a  cult  should not  be hampered by 
freedom  of expression.  It is exactly  this pattern  of facts that  led the court of appeals in 
The Hague to refuse to find infringement  in  the unauthorised publication of 
Scientology  documents because it ruled such a  restriction  on  freedom  of expression  was 
not necessary  in  a democratic society  and therefore  prohibited by  article 10  ECHR.272 
More important as regards user-generated content,  however,  is probably  the protection 
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that  is due to freedom  of expression  in  order  to enable the individual  to develop his 
personality. 

User-generated content will often  not  touch a  debate of general  interest.  Instead people 
share and create content,  for  instance,  because it  best  conveys their  message, 273  or 
because they  want  to share important cultural  moments. 274  An important moral 
argument can be made why  such  uses should be free.  It  connects to what  was labelled 
“semiotic democracy”  in  paragraph  6.3.  When  something  like a  clip from  a  television 
programme or  an  iconic photo obtains a  political, social or  cultural meaning  people 
should be allowed to refer  to that  meaning  by  using  that  item. Moreover, even  if a 
specific item  does not yet  have such  meaning  users should be allowed to create such 
meaning  themselves. Culture connects people,  and by  prohibiting  the use of potentially 
culturally relevant uses people are denied to create a common cultural experience. 275

A  similar  argument  has been  made by  Lawrence Lessig.  He submits that  culture 
develops as we take what exists and “remix”  it.  By  for  instance discussing  a  movie you 
are “remixing it into your  life”  and “changing  the way  our  culture is”.276  In the pre-
digital  era  people “remixed”  text to express meaning. This is rightfully  considered a 
basic  freedom.277 However, in  the digital  age this has more and more place by  taking 
and remixing  videos and sounds to express ideas. Similarly,  Lessig  argues,  this kind of 
remixing  should be free: “if we grew  up in  a tradition where writing  was allowed for  us, 
meaning  writing  in  the way  we understand writing  — writing  with  text  — will  we give to 
our children a world where [their equivalent of ] writing is allowed for them?” 278

The difficulty  is where to find the balance: when  does the interference become 
disproportional? To answer  this question it  is important  to take into account the type of 
expression  that  is restricted by  copyright. To what  extent is it related to individual self-
fulfilment? Two circumstances may  be of particular  interest: whether  the expression 
concerns the complete work,  an  excerpt, or  even a  transformed version  of the original, 
and whether  the use is commercial  or  “personal”.  If the restricted expression  concerns 
the making available for  downloading  of a  work  in its original form,  for  instance a 
music album, from  a  website that  has as its primary  purpose generating  advertising 
revenue,  restricting free expression  does not immediately  strike as disproportional. For 
one,  the expression  does not relate to the kind of “semiotic democracy”  just described. 
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This is different  when  for  instance someone shares only  a  clip from  that album  on  a 
social network like Facebook.  In  that case the sharing is  related to the development  of 
the individual’s personality  and its partaking  in  important cultural moments. Whether 
the interference should be deemed disproportional thus depends on the circumstances 
of the case.   

This call for  greater  user  freedom  in  using  copyright  protected content  in  user-
generated content  is also supported by  another,  unrelated, argument. If we consider  the 
function of copyright to be the stimulation  of cultural production  or  even, from  a 
utilitarian perspective, to incite  the greatest  possible production of new  works,  we 
should stimulate user-generated content  that  creates something new  by  taking  from  an 
existing work. After  all,  from  that  same perspective user-generated content that 
transforms the existing should be encouraged by  allowing  free use, as long  as it  does 
not negate the incentive to create the original.  Since this thesis focuses on the moral 
side of the issue, I will not explore this argument further.

Often  copyright  laws already  more or  less recognise that  freedom  of expression  should 
prevail under certain  circumstances. For  instance,  one of the ideas underlying 
quotation  and parody  exceptions is to create  space for  freedom  of expression. 279  A 
parody, like those by  well-known parodist “Weird Al”  Yankovic  or  that  leading  to the 
seminal American case of Campbell v.  Acuff-Rose, 280 will  often  not be a substitute for 
the original  and are therefore deservedly  allowed.281  Similarly  critical  reviews using 
quotations from  the original  are allowed. Even if one would want  to argue that they 
hurt the normal exploitation  of the work,  they  should be allowed because of their  value 
to the general debate.

So what  about  uses in user-generated content  that are not  covered by  existing 
exceptions?

A  good example of the kind of use that  should be free is provided by  the American  case 
of Lenz  v.  Universal Music.  The case is currently  before an  American  court and very 
similar  to an  example used multiple times before.  It concerns a video of 29  seconds in 
which  children dance to “Let’s go Crazy”  by  Prince.282 The video was made and posted 
to YouTube by  the children’s mother,  Stephanie Lenz. Universal,  Prince’s music 
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publisher,  requested the removal from  YouTube’s servers,  alleging  copyright 
infringement.  Lenz has sued Universal for  misrepresentation and requested a 
declaratory  judgement  holding  that  her  video constituted fair  use under  the American 
Copyright Act.

I do not  intend to answer  the question whether  the video did or  did not constitute fair 
use under  American law, only  whether  it  should be allowed as free expression.  Arguably 
the communication of 29  seconds of the music is not the kind of use the author  (or: 
right  holder) would have made himself.  Moreover,  the video can not  properly  be 
considered a  substitute  for  the original.  Aside from  the fact  that the quality  of the video 
is probably  non-competitive, the short  clip  cannot  replace the full-length  version.  It 
seems very  unlikely  that anyone interested in listening  to Prince’s “Let’s go Crazy”  will 
be satisfied by  listening to the 29  second home video.  Finally, the interference with  the 
mother’s freedom  of expression  also strikes as disproportional  as it  impedes her from 
communicating to others a  moment  that  is important  to her. Her  aim  was purely 
personal and concerned only a small part of the original work.

Debora  Halbert  has made a similar  argument  with  regard to a 3  minute 40  second clip 
from  the movie “Thirteen going on  Thirty”. In  the clip some of the movie characters 
dance to Michael  Jackson’s Thriller.  Halbert suggests that as the clip cannot replace the 
entire movie, its use should be free.  While it  is true that  the clip  can’t substitute for  the 
entire movie – it  is questionable the director  of the movie (or  the right  holder)  should 
be able to object,  the movie clip may  prove a substitute  for  Thriller  itself.  After  all, 
someone wanting to listen  to Thriller  can now  choose between  a version authorised by 
the right holder,  and the movie clip. Allowing  the right  holder  to object  to the clip  does 
at  first  glance seem  to serve copyright’s purpose.  However,  freedom  of expression 
should still  prevail if there is a  disproportional  disadvantage caused by  enforcing 
copyright. This is essentially  the claim  Halbert  makes when  she suggests that  “[t]he 
movie scene works because the video for  “Thriller”  provides a  connection  between 
otherwise disparate individuals and creates an  important cultural moment that  can  be 
shared.  Contemporary  viewers comment  on  both  the original, the derivative found in 
the romantic comedy,  and their own  personal versions. Such is the cultural flow  of 
creative work”. 283 

We can  now  also evaluate the two copyright  cases that  reached the ECtHR in  2013. 284 
The case of The Pirate Bay  concerned the (commercial) facilitation  of sharing of 
original  works. There can be little doubt that  this harms the normal exploitation of the 
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original  works that are shared.  The Pirate Bay  enabled users to find a  free substitute for 
the music  and movies that were made available for  sale on  cd and dvd in online stores 
like iTunes. Moreover,  the interference with  freedom  of expression  does not 
immediately  strike as disproportional,  most  importantly  because it concerned the 
commercial exploitation  of pure copies.  The conclusion  is different  with  regard to the 
case of Ashby Donald.  Making  photos of fashion available online arguably  does not 
conflict with  the normal exploitation  of those dresses by  and of itself. The reason 
fashion brands want  to control the online divulgation  of photographs of their  fashion 
designs is to prevent  (at  least  to some extent) the rampant  piracy  of that  fashion  in 
(mainly)  south-east  Asia.  However, the defendant had put forward that  the publication 
of their  photographs did not increase the risk of piracy  as similar  photographs had been 
published by  other, authorised websites.  Unfortunately, this argument  did not  resonate 
with the courts.

The role of the ECtHR in  guaranteeing  freedom  of expression in  copyright cases will 
probably  remain  minimal as long  as it does not put greater  emphasis on  the importance 
of freedom  of expression for  a person’s personal development.  Outside of political 
expression  the court  leaves states a  considerable margin  of appreciation. One can 
criticise the ECtHR for  not  growing  with  the times much  like copyright  law  has not, in 
the sense that  neither  has fully  adapted to the advent  of the Internet. Most public 
expression  online will have little or  no political component, even  though  such  apolitical 
expression  has great  influence on people’s lives. At the same time it  should be 
recognised that the court’s control on state action  is only  marginal anyway.  It does not 
define the absolute limits of protections that freedom  of protection deserves. 285 Still, 
one wonders whether  leaving  states a  particularly wide margin  of appreciation is 
justified.

The issue of moral rights
One issue that  I have yet  left  unaddressed is the  importance of moral rights. As 
previously  pointed out  moral rights are the only  component  of copyright  legislation  to 
which  authors arguably  can  claim  moral  entitlement (nomen est omen),  or  at  least 
human  right  status by  virtue of articles 27(2) UDHR and 15(1)(c) ICESCR.286 A  recent 
Belgian  case in  which  preliminary  questions have been referred to the CJEU can  serve 
as an  example. 287 The case revolves around the allegedly  illegitimate reproduction  of a 
comic book cover and infringement of moral rights. A  member  of the Belgian  political 
party  Vlaams  Belang  had handed out  a  calendar  during  a  new  year’s reception with  a 
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cover  bearing  great resemblance to the cover  of a  comic  book from  the well-known 
Belgian  comic book series Suske en Wiske (Spike and Suzy). In  the adaptation  one of 
the comic  book characters had been  replaced by  the mayor  of Gent,  who could be seen 
throwing money at people of foreign origin.

Left  the original, right  the adaptation. Pictures taken from the decision  of  the  Court  of  Appeal  in 
Brussels. The title could be translated as “The Wild Benefactor”.

The right  holders (inter alia the heirs of the creator) sued for  copyright infringement. 
The politician,  Johan  Deckmyn, claimed there was no reproduction/adaptation, and if 
there was it  should be considered a  lawful parody.  After  the court  of first  instance had 
held the use was infringing,  the court  of appeal has referred several  question  to the 
CJEU, essentially asking how the parody exception should be interpreted.

Applying the same framework  as before it is questionable whether the right  holder 
should be allowed to prevent the contentious use by  enforcing  economic rights. 
Arguably, the author/right holder  would not  have made the use himself, nor  is it  likely 
the “parody”  will  otherwise hurt  his economic interests in  the work. This might  leave us 
with  an unsatisfactory  conclusion, if not  for  moral rights.  It seems well arguable that  a 
creator  does not  have to stand by  and watch  how  his creation is (ab)used for  the 
furtherance of (xenophobe) ideas with which  he does not  agree. This is exactly  why 
moral  rights exist. There is no need for the enforcement of economic  rights to safeguard 
moral claims.

At the same time, even  if we accept that  moral rights are of a different  order  than 
economic  rights and therefore should be balanced differently  against  freedom  of 
expression  than  economic rights, they  should still  be balanced.  It  will most  often  be the 
right  of integrity  that may  prove to be an  impediment, assuming  users will  in  general be 
capable of referring  to the author  of the work they  use (and thus respecting  the right  of 
attribution).  When should an  author  be allowed to object to changes made to his work? 
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Should, for  instance,  Prince be allowed to object  to the video clip made by  Stephanie 
Lenz on  grounds that it  violates the right to integrity  in  his work? I would argue that the 
answer  to that  question  is a  resounding  “No!”. The Berne convention  only  requires 
protection  against  changes that “would be prejudicial to [the author’s]  honor  or 
reputation”. 288 This implies that  an  objective standard should be applied,  instead of a 
subjective one.  In  other  words,  it is not solely  up to the author himself to decide 
whether certain  changes are allowed or  not.  The question  is whether  a  reasonable 
person  would consider  his or  her  honour  or  reputation  affected.  In  the case of Prince 
this is arguably  not the case. Conversely, in  the comic book case just  discussed it  can be 
argued that the author’s honour or reputation is indeed affected by the contested use.

7.2. Guaranteeing freedom of expression

As should be clear now,  it is my  contention  that  users’ freedom  of expression  is not 
sufficiently  guaranteed by  copyright  law.  This leads me to the final part  of the central 
question  of this thesis: how  can sufficient accommodation  for  the  users’ right  to 
freedom  of expression  as regards user-generated content  be achieved? I will discuss 
several viable, as well as several less-viable options. I will not provide a  definitive 
answer  to the question  which solution  is the best,  as this would require an evaluation 
beyond the scope of this thesis. I will, however,  argue what  options are insufficient,  as 
well as argue which alternatives are indeed “viable”.

7.2.1. The European Commission

In  a  draft  for  its next  White Paper on  copyright that  surfaced in  June 2014  the 
Commission identifies two main  courses of action  with  regard to user-generated 
content. 289 In  the first place it proposes to clarify  existing  exceptions. In  the second 
place, the Commission  suggests licensing mechanisms should be encouraged,  meaning 
it  thinks the market  may  provide a  suitable solution  to the issue of user-generated 
content. I will first deal with this latter suggestion.

Practical accommodation
The market  may  offer  a  practical  solution  to the legal  issues encountered by  users 
wanting  to create user-generated content.  First of all,  the Commission  refers to micro-
licensing  schemes.290  These should allow  users to easily  purchase a  license for  the 
content  they  want  to use in  their  creation. Practical hurdles aside,  this again  mistakenly 
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presumes an  entitlement  by  the author/right holder  to have full control over  any  and all 
uses made of his work.

Moreover, intermediaries like Internet  service providers,  may  play  an accommodating 
role.  In  the first place,  they  do this by  entering  into licensing  agreements with  for 
instance collective right  management organisations allowing  specific content  to be 
made available from  the intermediary’s website.291  Secondly, so-called content ID 
systems, such  as YouTube’s own  “Content ID”  compares content  uploaded by  users to 
reference material provided by  right  holders. If it establishes a match  it  notifies the 
right  holder,  who can decide to make money  of the video (from  advertising), leave the 
content as it is, or remove it altogether.

At first glance, these market  solutions may  seem  an  attractive solution  to freedom  of 
expression  impairments as regards user-generated content. While they  certainly 
perform  a  useful function I see several insurmountable downsides. First, the are 
restricted only  to certain  platforms.  User’s thus have to find out  what  online platform 
offers what  possibilities. Also, it  may  be difficult  for  market entrants to obtain  a  similar 
network of licensing  agreements as bigger, existing intermediaries,  especially  as long  as 
copyright retains its characteristic territorial aura. Second,  these market  solutions allow 
intermediaries to make the litigious content available. They  do in  principle  not alleviate 
the “infringing”  character of the initial making  available by  the user’s themselves when 
uploading  the content  to the intermediary’s service. Users therefore remain 
“infringers”.  Third,  content  ID systems may  wrongfully  identify  a  video as infringing, 
for  instance because it cannot  make the distinction of uses that are covered by  an 
exception. 292 The right  holder  may  then  nonetheless decide to remove the video. This 
may  be particularly  egregious if the user-generated content  is,  for  instance,  a  critical 
commentary  using  quotations. This way  content  ID can  actually  further  inhibit  freedom 
of expression!

Further harmonisation of existing exceptions
Alongside further  development  of licensing models,  the Commission proposes to clarify 
the existing  exceptions for  quotation, parody  and incidental inclusion. This is in  line 
with  the suggestion  by  Triaille and Coppens in  their  consultation for  the 

  

73

291  See, for instance, <http://www.billboard.com/biz/articles/news/global/5763125/youtube-
swedens-stim-reach-milestone-licensing-deal>, last accessed 23 June 2014.
292  As admitted by  Google itself in  its  response to the Commission’s latest consultation on 
Copyright (Google, Public Consultation on the review of the  EU copyright rules, undated, 
available at <http://ec.europa.eu/internal_market/consultations/2013/copyright-rules/
index_en.htm>, last accessed 23 June 2014, p. 24.)



Commission. 293 Ultimately, they  suggested that  the “most  proportionate manner to deal 
with  [user-generated content]”  on  the EU level is to further harmonise the three 
exceptions that are relevant for user-generated content,  and make those exceptions 
compulsory  for  the member  states,  and restrict  their  application to the creators of user-
generated content, excluding intermediaries.294

Restricting  legislative action  to harmonising the quotation, parody  and incidental 
inclusion  exceptions and obliging  member  states to implement them  seems inadequate 
to sufficiently  guarantee freedom  of expression. As has been  argued before these 
existing exceptions do no afford enough  freedom  to users creating  user-generated 
content.  This proposal will only  achieve that  the exceptions apply  in  a  uniform  manner 
throughout the EU. It won’t increase the possibilities for users. 

The position taken  by  Triaille and Coppens,  and now  by  the Commission,  can  only  be 
understood if one accepts that  the status quo  leaves enough  room  for  users.  Indeed, 
Triaille and Coppens claim the following:

“Arguably,  if parodies are,  under  certain  conditions,  allowed,  if quotations are, 
under certain  conditions, allowed, and if incidental inclusions are held not  to be 
infringing  copyright, then  we tend to think  that  the most valuable UGC works 
(again,  in  terms of freedom  of expression,  expression of new  ideas and 
contribution to the exchange of ideas and the development  of culture) will  be 
safe-harbored.” 295 

They  arrive at this position,  however,  without  a  proper  analysis of the question  what 
expression  is worthy  of protection. Unfortunately,  the  Commission  has decided to 
follow  this example. In  fact,  the Commission’s position seems to be even  worse. In  an 
analysis of less than two pages the Commission concludes (a)  that  the success of user-
generated content  is evidence that  there is no chilling  effect  (without  relying  on  any 
data), and (b) that  “[r]ight holders in  pre-existing  works should also be able to exercise 
their  rights, as for any  other  use  of their work”,  meaning  that for  uses not  covered by 
existing exceptions “the clearance of rights in  the pre-existing material used applies”. 296 
In  other words,  the Commission  is of the opinion  that  right  holders should have full 
control  over  their  work and are entitled to all economic  benefits deriving  from  uses 
thereof.  Apparently  it accepts the legitimacy  of the existing  exceptions but  does not 
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consider  the possibility  that  new  exceptions restricting  control of right holders over  the 
use of their  works may  be warranted.  This is far-removed from  the position  the 
Commission took in 2008  when  it  asked the question  whether  a specific exception 
dealing with user-generated content was warranted.297

Finally,  Triaille and Coppens propose that  (commercial) intermediaries should not be 
allowed to benefit  from  exceptions to exclusive rights.  This is a  strange, even  outlandish 
proposal. Since they  do not  propose a  significant change to the scope of the existing 
exceptions,  this would mean in  practice that someone who for  instance makes a  parodic 
video of a  popular  music video does not  infringe copyright,  but  the intermediary  who 
hosts the parody  on  its website does (assuming it is considered to make the video 
available and cannot benefit  from  protection  for  hosting  providers). The sole 
justification  to limit  application  of exceptions that  Triaille and Coppens come up with  is 
the fact  that  these intermediaries operate on  a  for-profit  basis.298 However, their  ill-
considered suggestion  for  a limited application  of the  relevant  exceptions does not 
properly  recognise the aim  of these exceptions in the first  place: to create room  for 
freedom  of expression. They  even  state as much  themselves. 299  It  would seriously 
interfere with  the user’s freedom  of expression  if a  user  were not able to freely  use 
commercial services to communicate his parody, because that intermediary  is enjoined 
from  doing  so barring  a  permissive license from  the right  holder. The idea  that 
intermediaries should obtain  a  license for  such  communications is again  probably 
based on  the notion  that  right holders are entitled to any benefit that  is obtained by 
any  use from  their  work. But,  as I have emphasised many  times now, such  entitlement 
does not  exist.  There seems to be no sensible justification to grant  right  holders such 
expansive rights,  especially  not  when  they  constitute serious restriction  on  the right to 
freedom  of expression and the implication  for  the exploitation  by  the right holder is 
minimal.  To put things in  perspective,  imagine a  scientists not  being able to publish  his 
paper including quotations, because publishers don’t have the right  license,  or  a 
newspaper  (acting  for  profit)  being  prevented from  publishing a  review  of a  book for 
not having the authorisation of the author.

Furthermore,  if the user-generated content  does not  hurt the normal  exploitation  of the 
original  it  should not  matter if the user  publishes it  on  his personal, non-commercial 
blog,  or  on  a  platform  like YouTube that  may  make a  profit  from  advertisements shown 
alongside the user-generated content. If we consider  the making  available by  a  private 
individual non-infringing, it should not  matter  whether  he or  she makes a  available on 
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a  commercial platform  or  on somewhere else.  What is protected is the individual's 
ability  to self-fulfilment. If his use is commercial this diminishes the need to protect his 
expression. If his use is personal, but  he uses an  commercial  platform  to convey  his 
message this basis for protection does not diminish.

Strictly  speaking  Triaille and Coppens restrict  the suggestion  of a  limited application of 
exceptions to cases of user-generated content.  This does not  make their  suggestion  any 
more sensible. Why  should there be a  difference between  “cases where a  user  will rely 
on  one or  several  pre-existing works to ‘change something to it/them’ before uploading 
the resulting  work on  the Internet” 300 and other  cases where someone for  instance uses 
a  quotation  of a protected work and makes that  available through  an intermediary? I do 
not see any legitimate reason for such a distinction.

7.2.2. Legislative action

To guarantee users’ freedom  of expression with  regard to user-generated content 
something  beyond clarification of existing  exceptions or  betting  on  market  solutions 
seems necessary.

Expanding the scope of existing exceptions
In  a  2012  report  commissioned by  the Dutch  Ministry  of Safety  and Justice the Dutch 
Commission on  Copyright  suggested that  in order  to accommodate user-generated 
content  it  is possible to expand the scope of the quotation  exception  to allow  for 
broader  uses.301 It seems doubtful whether this would create sufficient  space for  user-
generated content.  Moreover, it  does not  seem  the most  elegant  solution.  User-
generated content comes in  many  shapes and forms, some of which  are very  difficult  to 
construe as quotation,  for  instance a  phenomenon  like fan  fiction. Trying  to 
accommodate for  user-generated content under  the quotation  exception  would 
probably  lead to some legitimate uses not being  covered by  the exception, or 
alternatively  to an  over-expansion  of the quotation  exception to uses that no longer  can 
properly  be considered quotations. Similar  considerations apply  to the extensive 
construction of the parody and incidental inclusion exceptions.

A specific exception
A  more drastic  approach  would be the introduction  of a  specific  exception.  In  its last 
Green  Paper  on copyright  in  2008  the European  Commission  asked the question 
whether the EU should consider  adding a  specific exception  for  user-generated content 
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to the catalogue of limitations and exceptions in  the InfoSoc Directive. In  general, 
academic  opinion  seemed to have been  against  a  specific  exception,  at  least  not before 
further  research  would have been  conducted. Some questions that  were posed were: 
who should benefit from  such  an  exception,  what  types of acts it  should cover,  and how 
it should relate to existing exceptions.302

Recently, Canada  has chosen to implement a  specific  user-generated content  exception. 
Since 2012 § 29.21(1) of the Canadian copyright act reads:

“It  is not  an  infringement of copyright for an individual to use an  existing  work  or 
other subject-matter  or  copy  of one, which  has been published or otherwise made 
available to the public,  in  the creation  of a  new  work or  other  subject-matter  in 
which  copyright  subsists and for  the individual  — or, with  the individual’s 
authorization,  a  member  of their  household — to use the new  work or  other 
subject-matter or to authorize an intermediary to disseminate it, if

(a) the use of,  or  the authorization  to disseminate, the new  work or  other  subject-
matter is done solely for non-commercial purposes;

(b) the source — and, if given  in  the source,  the name of the author,  performer, 
maker or  broadcaster  — of the existing work  or  other  subject-matter  or  copy  of it 
are mentioned, if it is reasonable in the circumstances to do so;

(c)  the individual had reasonable grounds to believe that  the existing  work or 
other subject-matter  or  copy  of it,  as the case may  be,  was not infringing 
copyright; and

(d) the use of,  or  the authorization to disseminate,  the new  work or  other  subject-
matter  does not  have a  substantial adverse effect,  financial  or  otherwise, on  the 
exploitation  or  potential exploitation of the existing  work or  other  subject-matter 
— or  copy  of it  — or  on an  existing  or  potential market  for  it,  including  that  the 
new work or other subject-matter is not a substitute for the existing one.”

The provision  has been heavily  criticised.  Mihály  Ficsor, former  assistant  Director-
General at  WIPO,  is of the opinion  that  the exceptions fails the three-step test on  all 
counts. However, his interpretation  of the three-step test seems especially  strict. 
Without a proper argumentation  he concludes that  “in the cases of the UGC exception, 
there is no such  specific  legal-political  justification  in  connection with  the freedom  of 
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expression”,  and therefore cannot constitute “certain  special  case”. 303 The starting point 
for  him  is that,  because the Berne Convention  provides for  the exclusive right  to 
adaptation, freedom  of expression alone cannot justify  an exception. 304 This seems to 
fail to appreciate the position  of copyright in  the normative order vis-à-vis freedom  of 
expression. If the other criteria  of the three-step test are met,  freedom  of expression 
should be sufficient  grounds for  an exception  as it  does not interfere with  the purpose 
of the exclusive economic rights granted to right  holders.  Moreover,  Ficsor  maintains 
that  the exception conflicts with  the normal exploitation  of the work  mainly  because, 
the condition under  (d) notwithstanding,  it  does not take proper  account of “the overall 
effects on  the actual  or  potential markets for  a  work”. 305 This is probably  based on  the 
false premise that  right holders are entitled to any  and all  potential gains made from 
the use of their  works.  Finally, Ficsor  argues that the exception  creates unreasonable 
prejudice to the legitimate interests of the right holder  primarily  because it limits his 
possibilities to object  to “the creation  and dissemination  of adaptations which  they 
might  find objectionable”. Of course, this is why  authors are protected by  moral  rights. 
There is no reason to protect the moral component of copyright by economic rights. 306

While  I don’t  see  why  a  reasonable interpretation  of the three-step test  should stand in 
the way  of this exception, I do see certain  problems with  the specific  scope of the 
exception.  Specifically, the exception may  not  be permissive enough. Firstly, the 
application  is restricted to use of protected subject-matter  “in  the creation of a  new 
work  or  other  subject-matter  in which copyright  subsists and for  the individual”.  It  is 
unclear  whether  for  instance the sharing  of a  short movie scene,  news report or  a 
photograph  meets this standard. In  those instances no new  work or  other  copyright 
protected subject  matter (which  in  Canada  includes what  in Europe are called related 
or  neighbouring  rights) is created.  Secondly, it  protects only  non-commercial use. 
Although  it is one of the factors to be taken  into account, whether  use is commercial  or 
not does not provide the definitive answer  to the question whether  user-generated 
content  should be protected as free expression.  Moreover, commercial use  will  become 
only  harder  to distinguish as time progresses. Is for  instance the use on a  blog where 
there are also some add banners commercial?307 
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Using  these kinds of “hard”  criteria  makes it  difficult to find the right  balance under 
specific circumstances. However,  specific  exception  that  safeguards all user-generated 
content  which  should be protected as free expression  may  be very  difficult  to draft, 
because of the wide variety of content that is being created.

European fair use
If the scope of economic  rights should be limited in  accordance with  their  purpose,  one 
may  wonder  whether exceptions aimed at  specific  kinds of uses are adequate.  For  some 
time now, it  has been  suggested that  the European  closed system  of limitations and 
exceptions is not  sufficiently  flexible to accommodate the effect  of rapid societal 
changes on copyright. There are a couple of ways in which flexibility can be achieved.

The first  is the move to a  fair  use like norm,  i.e.  an  open  norm  allowing  to balance 
interests as warranted.  The best example is of course the American  fair  use clause, 
included in  17  U.S.C.  § 107.  To determine whether  a  certain  use is “fair  use”  judges need 
to take the following four factors listed in § 107 into account:

“1. the purpose and character  of the use, including  whether  such  use is of a 
commercial nature or is for nonprofit educational purposes;
2. the nature of the copyrighted work;
3. the amount  and substantiality  of the portion  used in relation  to the copyrighted 
work as a whole; and
4. the effect of the use upon  the potential  market for  or  value of the copyrighted 
work.”

Unfortunately  space forbids giving a  comprehensive analysis of the fair  use doctrine 
and the possibility  of its implementation. 308  I will,  however,  point out the some 
resemblances to the system  here proposed, which  indicate its potential. I have posited 
that  freedom  of expression  should prevail where giving  exclusive control to the author 
would surpass what is necessary  to guarantee the author  adequate remuneration  or 
when  the interference with  freedom  of expression  is disproportional.  In determining 
the latter  the type of use of the original  work  in  the user-generated content  should be 
taken  into account, as well  as whether  the use was commercial or  rather  personal. The 
same elements can  be recognised in  the first,  third and forth  factors of the American 
fair use clause.

An open,  flexible norm  like fair  use seems best suited to allow  for  the most  balanced 
solution  for every  instance. Unlike existing exceptions (even if their  scope is extended) 
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or  a  specific  exception  for user-generated content, an  open  norm  will be capable of 
capturing  the full  breadth  of user-generated content.  The benefit  of working with  more 
concrete exceptions is,  however,  that  they  give legal  certainty  to the user. On  the other 
hand,  whether  legal uncertainty  would last  very  long  while judges and practitioners get 
to grips with an  open  norm  is questionable.  Such  uncertainty  is said to be minimal in 
the US.  309  It  could be argued that  this is because American  courts have extensive 
experience with  applying  the fair  use doctrine. However, with  the CJEU at  the helm  and 
perhaps the use of a  comparative approach  with  American  case law  it  may  not  take very 
long  before a  similar  degree of predictability  can  be achieved in  Europe.  A  short  period 
of uncertainty  may  be worth it  considering the flexibility  that  would be obtained in 
return.  And besides, the current system  in  which  the three-step test  is applied to further 
narrow the application of existing exceptions equally breeds uncertainty. 310, 311

Perhaps the biggest hurdle to overcome if a  european  fair  use norm  is to become reality 
is the political one.  A  viable alternative to the implementation  of a  separate fair  use 
exception is moving towards an  extensive interpretation  of the three-step test.  Such has 
been  advocated by  Martin Senftleben. He proposes to use the three-step test  as a 
flexible balancing  tool instead of a  further  limitation  on existing  exceptions.312  The 
existing catalogue of exceptions should keep its place,  but instead of seeing them  as 
strict categories they  should be perceived as examples of uses that are allowed.313 
Similar  uses that should be equally  allowed can then  be identified by  using the two 
abstract criteria of “no conflict  with  the normal exploitation”  and “no unreasonable 
prejudice to reasonable interests”. 314  This construction  would lead to some much 
needed flexibility  and balance without great changes to the European  system  of 
exceptions and limitations.

7.2.3. The way forward

As I mentioned in  the introductory  remarks to this paragraph  7.2. space the scope of 
this thesis prevents me from  providing  a  thorough analysis of all  options.  On  the basis 
of the foregoing, however,  I can  give some indications of what  may  be good solutions, 
and what may be less desirable. 
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To create sufficient space for  user-generated content  legislative  action  seems necessary.   
A  solution  can  take the shape of a specific  exception  or  a  more general open  norm. 
Expanding  the scope of existing  exceptions seems the least favourable option, as it 
seems difficult  to do so to the extent  that  all  user-generated content  worthy  of 
protection  will  be covered.  In  any  event,  to fully  accommodate freedom  of expression 
the ideal norm  includes flexible criteria,  i.e.  able to take into account  all circumstances 
that influence whether a specific expression should prevail or not. 

The course of action  proposed by  the European Commission  seems to miss the mark. 
Relying on  the market  and muddling  through  with  the existing  catalogue of exceptions 
will not create the room for user-generated content that users deserve.
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8. CONCLUSIONS AND FINAL THOUGHTS

Copyright laws form  their  own closed systems.  They  accord exclusive economic and 
moral  rights to authors and include limitations and exceptions to those rights to 
safeguard other  rights and interests. In this thesis I have tried to ascertain  whether a 
person’s right to freely  express himself in  user-generated content  is sufficiently 
guaranteed. I formulated the central question as follows:

Does the users’ right  to freedom  of expression warrant  leaving  them  greater 
possibilities to use copyright  protected works than  currently  allowed by  copyright 
law and, if so, how can this be achieved?

Influenced by  European  harmonisation,  positive copyright  law  in  France, Germany,  the 
UK, and the Netherlands, leaves users relatively  little room  to use content that  is 
protected by  copyright.  In  principle,  use of protected content will only  be allowed if it  is 
covered by  one of the narrowly  constructed exceptions. If no such  exception applies a 
user will have to seek a license from the right holder if he wants to avoid liability.

I have submitted that  users are entitled on  account  of their  freedom  of expression  to 
make greater  use of content  created by  others.  Freedom  of expression is a  right  intrinsic 
to every  person.  By  expressing  his thoughts and ideas he is able to fully  develop his 
personality. This freedom  is not  principally  restricted to conveying  messages in  his own 
words; a  person  also has an interest  in  using  the words (or  songs,  or  photographs, or 
videos etc.) of others. This may  be because they  best  convey  his message, because he 
wants to refer  to the meaning  encapsulated in  those words, or  because he wants to 
share (in)  a  cultural experience. Simultaneously,  using  content  created by  others 
supports the development of our culture in general.

I admit  that freedom  of expression  is not without  limits; it  does not extend endlessly. It 
stops where it  interferes with  other  rights or  interests.  Copyright  is one of those 
interests.  I intentionally  avoid the use of the word “rights”.  Copyright is not  a “right”  in 
the sense that  it  is the author’s entitlement in  the same way  he is entitled to freedom  of 
expression. If there is any  entitlement  the author  can  claim,  it  is to have his moral 
interests protected. Economic  rights,  on  the other hand,  are purely  instrumental. 
Copyright can  be justified in  different  ways. For  instance,  it  can be seen as a way  to 
stimulate culture or  merely  a  way  by  which  society  seeks to reward the author.  In  other 
words (the economic  component  of) copyright  serves the interests of society,  not  any 
intrinsic  “right”  of the author. To that effect  it aims to guarantee authors adequate 
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remuneration. What  remuneration exactly  can  be deemed adequate will  depend on  the 
exact justification one holds true. 

In  any  event,  economic  rights granted by  copyright laws should not cover  uses that  the 
author  would not make himself and that do not  hurt  what can be considered “normal 
exploitation”. After  all, under  such  circumstances he has no expectation  of 
remuneration  any  way  nor  will such  use impede the use he makes himself of his work. 
This means that  many  uses in  user-generated content  should be allowed while 
prohibited today. Someone who mixes a  20  seconds of a song with  20 seconds of news 
footage is unlikely  to hurt  the commercial  interests of either  the original artists, nor  of 
the broadcasting company. 

Moreover, users should be allowed to use content if prohibiting them  to do so would 
place a  disproportional restriction  on their freedom  of expression,  even  if the specific 
right  is functional in guaranteeing  adequate remuneration  to the author. This 
disproportionality  will  depend on  the the circumstances of the case,  whether  the 
expression  is related to personal  development of the individual. As relevant 
circumstances I proposed to include in  any  event  the nature of the expression  (personal 
or  commercial) and the form  of the content (altered or  copied).  Users may  have a 
greater  interest  in  freely  sharing broadcasting  footage of a  momentous event, e.g.  the 
attach  of 9/11, than  the broadcasting  company  has in exclusive control  over  that 
footage.

To accommodate such  user  freedom  changes to the legislative framework, first and 
foremost  within  the EU,  are imperative. One feasible option  is the introduction of an 
exception aimed specifically  at  user-generated content. However, optimal flexibility 
may  only  be achieved by  introducing  a  fair  use-like norm, or  by  changing  the way  the 
three-step test functions within  European  copyright law.  Unfortunately, such  changes 
may  to be far  away. It seems the European Commission  will not go further  than 
creating uniformity in the application of the already existing exceptions. 

As for  the Commission, it  appears it  is incapable of letting  go of the idea  that  the 
author’s interests should be protected above anything.  Its latest  analysis of the 
implications of copyright  law  for user-generated content  is disappointing  at  best. It 
highlights the  absence of critical thought  as regards the purpose of copyright  law  and 
its impact on  competing  rights and interests.  For  content users it  predicts little good. 
They  remain  dependent on  the narrowly  constructed exceptions and licensing  to escape 
risk of infringement.
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At the same time,  little guidance should be expected from  the court in Strasbourg.  The 
ECtHR still  predominantly  focuses its attention  on  the protection  of political 
expression. Although  it  has recognised the importance of freedom  of expression for  a 
person’s personal development,  it  leaves states a  considerable margin  of appreciation. 
Perhaps it  is unreasonable to expect a  court  that  only  supervises state action  in  a 
limited manner  to take the lead in  guaranteeing freedom  of expression  in an  area  of law 
with  such  a  rich  tradition  as copyright.  A tradition  which, especially  on the continent, 
has mainly  been  shaped by  the legislator.  Nonetheless,  it  would become the court if it 
increased its supervision and limited states’ margin  of appreciation  with  regard to those 
forms of speech  that have become a large part  of people’s daily  lives and that  are 
fundamental in their personal development.

To conclude, I readily  admit  that few  may  fully  agree with  the position  defended in  this 
thesis.  Already  in  chapter 3  I indicated that  my  argument  would be highly 
argumentative,  mainly  because of issues of morality  touched upon. The perception of 
(the status of) rights greatly  depends on  one’s own conviction. Some may  not agree with 
my  characterisation of either  economic rights as purely  instrumental rights,  nor  of 
freedom  of expression as an  intrinsic  right. As indicated, there are plenty  of authors 
who do not even  recognise a  potential conflict between  copyright and freedom  of 
expression. Such  beliefs are doubtlessly  connected to the continental European author’s 
right  tradition, which  itself is deeply  imbedded in  natural law  thought. Needless to say, 
I believe that  tradition to be antiquated.  Perhaps some day  the pendulum  will  swing the 
other way,  bringing  much  needed recognition  to the fact that copyright has become 
more and more a one-sided affair.
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