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Summary

Investment treaties have come under fire in the past few years in Europe. The critics are
arguing that investment treaties constitute a threat to the policy autonomy of 'host' states as
they allow foreign investors to challenge domestic regulatory measures adopted in
sensitive areas of public policy, such as protection of the environment and public health.
Investment treaties provide access to ad hoc arbitration where private arbitrators determine
whether legislative, administrative and judicial acts of the host state comply with
investment protection standards and whether the claimant investor is entitled to
compensation. Thus far, investors have raised more than 800 known claims against more
than hundred states, with tribunals awarding hundreds of millions of dollars in
compensation to investors in a number of high-profile cases. For the critics, the ability of
private arbitrators to determine the appropriateness of a wide range of domestic policy
measures (coupled with their ability to award compensation) constitutes an illegitimate
intervention in the domestic political process. On the other side of the argument, the
proponents of investment treaties argue that the critique is based on misunderstandings and
hyperbole, with arbitral tribunals showing a high measure of deference to the public
interest of host states when reviewing measures that investors have challenged. More
generally, the proponents argue that investment treaties protect the fundamental rights of
investors against arbitrary exercises of public power, promote the international rule of law,
and increase investor confidence by guaranteeing a more stable regulatory framework for

transnational economic activity.

Alongside this heated debate, there is another related debate that concerns the relationship
of EU law and bilateral investment treaties (BITs) of EU member states. In this more
technical debate, the EU Commission argues that BITs concluded between two member
states (intra-EU BITs) are incompatible with EU law and have to be terminated. The
Commission argues that arbitration under intra-EU BITs breaches the principle of non-
discrimination and the exclusive jurisdiction of the European Court of Justice (ECJ) to
provide authoritative interpretations of EU law. These arguments form the basis of the
pending infringement proceedings against five member states, and the Commission has
raised the same arguments in a number of arbitrations where EU investors have brought

claims against member states under intra-EU BITs. Arbitral tribunals have not, however,

v



concurred with the Commission. In their view, intra-EU BITs protect the fundamental
rights of investors and are fully compatible with EU law. As investment treaties provide
broader and more effective protection to investors than EU law and national laws of the
member states, they form a complementary remedy for investors within the internal

market.

The purpose of this thesis is to combine and provide an analysis of these two seemingly
distinct debates concerning the future of investment treaties in Europe. Existing
scholarship has provided less than in-depth analyses of the Commission's arguments on the
relationship of EU law and member state BITs. Hence, as a first matter, I provide a
comprehensive analysis of the arguments that intra-EU BITs breach the principle of non-
discrimination and the autonomy of the EU legal order. The analysis shows that the case
law of the ECJ provides no watertight answers, and that the Court could go either way
depending on which of the relevant cases it chooses as its frame of reference. I suggest,
however, that the future of intra-EU BITs should not be decided on the basis of the
Commission's formal arguments, but on the basis of an analysis of the general arguments
for and against investment treaties outlined above. As noted, the proponents are arguing,
for example, that investment treaties are akin to human rights treaties and promote the
international rule of law, whereas the critics argue that the treaties promote narrow
corporate interests at the expense of the public interest and undermine the regulatory

autonomy of host states.

To understand the plausibility of these opposing arguments, I analyze both the assumptions
that undergird them as well as the materials on which they rely. The analysis shows that
the opposing arguments are based on anecdotal evidence and unverified assumptions,
rather than on empirically proven hypotheses or on detailed analyses of the case law that
arbitral tribunals have hitherto produced. I argue that the critics and proponents entertain
simplified assumptions about the purposes and implications of investment treaties, with
both sides ignoring countervailing evidence. My discussion also shows that the
disagreement between the opposing sides is inherently political, as the opposing arguments
rely on contrasting understandings about how state-market relations should be arranged in
the global economy. In other words, the disagreement is not about the level of deference
that arbitral tribunals should give to domestic policy, but about the allocation of power

between domestic and international institutions. This suggests that whichever way the ECJ



goes in its upcoming judgment concerning intra-EU BITs, it will necessarily send a
political message to the various stakeholders involved in investment law debates in
Europe. If the Court finds that the treaties are compatible with EU law, the critics will see
it as a capitulation to transnational economic forces and as reflecting the technocratic
nature and ethos of the European project, whereas the proponents will see it as a
responsible exercise of judicial discretion which understands the importance of investor
confidence for the future prosperity of Europe. Conversely, if the Court finds that intra-EU
BITs are incompatible with EU law, the critics will see it as a symbolic victory in the
broader battle against further trade and investment liberalization, whereas the proponents
will view it as a naive attempt to placate some of the anti-globalization sentiment that is
alive and well in certain segments of the European body politic. The broad argument of the
thesis is simple. The relationship of EU law and investment treaties should not be
discussed in the current technocratic and legalistic register but in a register that
acknowledges the political nature of the relationship and foregrounds the different political

visions upon which the opposing arguments are based.
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Prologue

In December 2013, the Micula tribunal rendered its final award and ordered Romania to
pay around 85 million euros (plus substantial interest) in damages to a group of investors
for breach of the fair and equitable treatment standard of the bilateral investment treaty
(BIT) between Romania and Sweden.' At the heart of the dispute was a set of investment
incentives designed to facilitate economic development in Romania's 'disfavored' regions.
Romania had adopted the incentives in the late 1990s, and during its EU accession talks it
became evident that the incentives constituted illegal state aid under EU law. As a result of
the EU Commission's gentle arm-twisting, most of the incentives were revoked in 2005,
some two years before Romania acceded to the EU. This led the investors to claim that
their rights under the BIT had been violated, and while the award has many interesting
features,” the tribunal, in essence, concurred with the argument that the revocation had
breached the investors' 'legitimate expectations' and therewith the fair and equitable
treatment standard.’ As a response, the Commission issued a suspension injunction,” which
debarred Romania from paying the award pending the Commission’s decision on the
compatibility of such payment with EU state aid rules. In March 2015, the Commission
made a formal decision that Romania's compliance with the award constitutes illegal state
aid and obligated Romania to collect the amounts which the claimants had succeeded in

recovering.” The Micula claimants, in turn, challenged both the injunction and the state aid

"loan Micula, Viorel Micula, S.C. European Food S.A, S.C. Starmill S.R.L. and S.C. Multipack S.R.L. v.
Romania, ICSID Case No. ARB/05/20, Award, 11 December 2013.

? One of them being that the principal claimants, the Micula brothers, were born and raised in Romania, had
migrated to Sweden in the 1980s and then acquired Swedish nationality in mid-1990s (and simultaneously
renounced their Romanian nationality), after which they had mostly lived and worked in Romania. The
Swedish government argued that the brothers had not demonstrated that they had Swedish nationality or,
alternatively, that they had no effective link to Sweden, but the tribunal dismissed these arguments and
concluded that the brothers ‘are and have been Swedish nationals at all times relevant to the Tribunal’s
jurisdiction in this dispute.” See loan Micula, Viorel Micula, S.C. European Food S.A, S.C. Starmill S.R.L.
and S.C. Multipack S.R.L. v. Romania, ICSID Case No. ARB/05/20, Decision on Jurisdiction and
Admissibility, 24 September 2008, para. 106.

’ More specifically, the tribunal saw that the claimants' investment decision was made in reliance on
Romania's promise to hold the incentives in force for a period of ten years. See Micula award, supra note 1,
pp. 181-195.

* The decision was taken under Art. 11(1) of Council Regulation (EC) No 659/1999, which provides detailed
rules for the application of Article 93 of the EC Treaty (now Article 108 of the Treaty on the Functioning of
the European Union (hereinafter TFEU). See Council Regulation (EC) No 659/1999 of 22 March 1999
laying down detailed rules for the application of Article 93 of the EC Treaty, OJ L 83,27.3.1999, pp. 1-9.

5 Commission Decision (EU) 2015/1470 of 30 March 2015 on State aid, OJ L 232, 4.9.2015, pp. 43-70.



decision before the General Court® and continue to seek the award's enforcement in a
number of EU and non-EU jurisdictions with the aim of seizing and liquidating Romanian
assets located therein.” In parallel with these public proceedings, Romania sought to annul
the award under the applicable arbitration rules, but its petition was rejected in February
2016.°

Micula embodies the complexities in the relationship of EU law and EU member state
BITs. State aid is just one area where BIT provisions or decisions of arbitral tribunals can
conflict with EU law, and both extra-EU' BITs (i.e. treaties with third states) and 'intra-EU'
BITs (treaties between two EU member states) can trigger such conflicts. In the Micula
proceedings the EU Commission argued that if the tribunal finds in the claimants' favor,
the award will be unenforceable under EU law as it conflicts with EU state aid rules, but
the tribunal held that it was 'inappropriate' for it 'to base its decisions...on matters of EU
law that may come to apply after the Award has been rendered'.” Conversely, in the state
aid proceedings one question was whether EU law protects the claimants' right to receive
compensation under the BIT, but the Commission held that EU state aid rules applied fully
to the Micula award.'” These opposing arguments and outcomes reflect how the EU
institutions and arbitral tribunals apply different legal rules to resolve conflict arguments in
a way that gives priority to the treaty under which they were created. This suggests that
treaty regimes are inclined to have a 'ghetto mentality', with each regime defending its turf

from intrusions by rival regimes."'

Situations where a member state's EU law obligations come in the way of complying with
its obligations under a BIT are just one aspect of the problematique of member state BITs.

The Commission has pressed the member states to terminate their mutual BITs, including

® Case T-646/14, Micula e.a. v Commission, ECLI:EU:T:2016:135 (the case, which concerned the request to
annul the Commission's suspension injunction decision was discontinued in February 2016 at the request of
the applicants); Case T-694/15, Micula e.a. v Commission, OJ C 68, 22.2.2016, pp. 30-32 (this latter case is
pending and concerns the annulment of the Commission's state aid decision).

" For some information on the status of the enforcement proceedings, see Clovis Trevino, ‘As tribunal is
finalized for second Micula v. Romania ICSID arbitration, new developments come in relation to earlier
award’, IAReporter News Service, 1 May 2015.

¥ loan Micula, Viorel Micula, S.C. European Food S.A, S.C. Starmill S.R.L. and S.C. Multipack S.R.L. v.
Romania, ICSID Case No. ARB/05/20, Award on Annulment, 26 February 2016. The official title of the
ICSID Convention is Convention on the Settlement of Investment Disputes Between States and Nationals of
Other States, 575 UNTS 159.

’ Micula award, supra note 1, para. 340.

' Micula state aid decision, supra note 5, para. 127.

" The phrase 'ghetto mentality' is from David Kennedy, 'The Mystery of Global Governance', 34 Ohio
Northern University Law Review (2008), pp. 827-860, at 828.



the Romania-Sweden BIT, on a number of grounds. In the Commission's view, intra-EU

BITs amount to an 'anomaly within the EU internal market''

as EU law provides adequate
or similar type of protection to EU investors. In legal terms the Commission has raised two
main arguments. First, intra-EU BITs breach the principle of non-discrimination as they
provide protection only to the nationals of the contracting states (to the exclusion of
nationals of other member states), and, second, intra-EU BITs breach the exclusive
jurisdiction of the European Court of Justice (ECJ)"? to interpret EU law under Article 344
of the Treaty on the Functioning of the European Union (TFEU),'* as arbitral tribunals
may have to interpret EU law without the ECJ's involvement, which threatens the uniform
interpretation and autonomy of EU law."’ However, the bulk of member states disagrees
with the Commission and has refused to take any action, which prompted the latter to start
infringement proceedings against five member states in June 2015, and similar proceedings
are being planned against other member states as well.'® The Commission's approach has
received its share of criticism. One commentator noted that the termination of intra-EU
BITs 'as demanded by the EU Commission would...deprive EU citizens of subjective
rights...[and] would be an unparalleled occurrence as regards fundamental principles of
the European Union'."” This view is fueled by the perception that a number of member
states suffer from administrative incapacity and corruption and do not necessarily have
'independent courts that decide cases in accordance with pre-established rules of law'.'®

Under such circumstances, the argument proceeds, investment arbitration may provide the

"2 The quote is from the Commission's amicus curiae submission to the Eureko tribunal. See Eureko v.Slovak
Republic, PCA Case No. 2008-13, Award on Jurisdiction, Arbitrability and Suspension, 26 October 2010,
para. 177.

13 Article 19 of the Treaty on European Union (TEU) provides, as amended by the Treaty of Lisbon, that the
'Court of Justice of the European Union shall include the Court of Justice, the General Court and specialised
courts'. Hence, it is more appropriate to continue to abbreviate the Court of Justice as ECJ instead of CJEU.
'* Consolidated version of the Treaty on the Functioning of the European Union, OJ C 326, 26.10.2012, pp.
47-390

1 See e.g. ibid., paras. 175-196. The question whether arbitral tribunals are 'ordinary courts' in the meaning
of Article 267 TFEU (i.e. whether they can submit preliminary questions to the ECJ) is addressed below in
Chapter 5.

' See European Commission press release, ‘Commission asks member states to terminate their intra-EU
bilateral investment treaties’, IP/15/5198, 18 June 2015.

7 See Christian Tietje, 'Bilateral Investment Protection Treaties between EU Member States (Intra-EU BITs)
as a Challenge in the Multi-Level Legal System, in Christian Tietje, Gerhard Kraft and Mathias Lehmann
(eds.), Beitrage zum Translationalen Wirtschaftsrecht, No. 104 (2011, CL-146), p. 19.

' See Charles N. Brower and Stephan W. Schill, 'Is Arbitration a Threat or a Boon to the Legitimacy of
International Investment Law?', 9 Chicago Journal of International Law (2009), pp. 471-498, at 479.
Similarly, Tietje notes that intra-EU BITs 'contribute to the elevation and intensification of the legal
protection of economic operators in the Internal Market. Similar to international investment law, intra-EU
BITs stabilize and strengthen the rule of law in the Internal Market'. See Christian Tietje, 'Bilateral
Investment Treaties Between EU Member States (Intra-EU BITs) - Challenges in the Multilevel System of
Law', 10 Transnational Dispute Management (2013/Issue 2), p. 23.



only (effective) remedy against arbitrary exercises of public power. More generally, the
proponents argue that investment treaties and arbitration are akin to human rights treaties
and adjudication, with arbitral tribunals 'relying on and developing human rights

jurisprudence’ when deciding investment disputes.'

These arguments suggest that conflicts between EU law and member state BITs should be
resolved on the basis of the values that underpin the EU constitutional order, rather than on
the basis of specific primary law rules, such as the principle of equal treatment. The ECJ
has implied that the 'EU constitutional order consists of some core principles which may
prevail over provisions of the [founding] Treaties,”” and among these 'principles' are the
foundational values of the EU, which are now listed in Article 2 of the Treaty on European
Union, namely, 'respect for human dignity, freedom, democracy, equality, the rule of law
and respect for human rights'.”' The idea that values should determine how treaty conflicts
are resolved foregrounds the final aspect of the problematique of member state BITs.*
Although arbitration clauses have been a standard part of BITs from the 1980s onward,
investment arbitration has faced an avalanche of criticism within the EU only in the past
few years, in particular in the context of the transatlantic free trade negotiations. Across
Europe, the public and political debate on investment treaties has followed a similar script.
The critics argue that the inclusion of an investment chapter in the transatlantic trade
agreements provides unnecessary special privileges to foreign investors and undermines
the ability of governments to regulate in the public interest. In their view, arbitral tribunals
focus solely on the economic impact that host state measures have on investments and
downplay or ignore the attendant public interest, such as public health and the protection of
the environment. Moreover, arbitral tribunals may award sizeable compensation to
investors for measures that enjoy widespread legitimacy among domestic constituencies.
As a prominent critic put it, 'investment arbitration has become an instrument of protection
for foreign investment to the exclusion of other interests such as the environment, health,

access to essentials like medicines, electricity and water, positive discrimination to

! Charles N. Brower and Sadie Blanchard, 'What's in a Meme? The Truth about Investor-State Arbitration:
Why It Need Not, and Must Not, Be Repossessed by States', 52 Columbia Journal of Transnational Law
(2014), pp. 689-777, at 689-690 and 757.

*% See Allan Rosas and Lorna Armati, EU Constitutional Law. An Introduction (Hart, 2012), p. 54.

*! Article 2 of the Treaty on the European Union provides that the 'Union is founded on the values of respect
for human dignity, freedom, democracy, equality, the rule of law and respect for human rights, including the
rights of persons belonging to minorities.'

** The idea that values should determine how treaty conflicts are resolved is one of the themes in Jan
Klabbers, Treaty Conflict and the European Union (Cambridge University Press, 2009).



advantage underprivileged groups and human rights'.>> This view stands in stark contrast to
the above narrative according to which investment treaties protect fundamental rights and
are in line with the EU's foundational values. But how plausible are these two opposing
perceptions to begin with? Is it possible to find common ground over the values and
interests that investment treaties seek to promote or is this, unavoidably, a perspectival
matter? And how should the question of values and interests affect the resolution of

conflicts between EU law and member state BITs?

> M. Sornarajah, Resistance and Change in International in the International Law on Foreign Investment
(Cambridge University Press, 2015), p. 392.



1. Introduction

1.1. The Substantive Context of the Study

The purpose of this thesis is two-fold. The first purpose is to provide an analysis of the
formal conflict scenarios that member state BITs and EU law may give rise to.>
Schematically speaking, the relevant conflict scenarios can be divided into two broad
categories. The first category is composed of 'primary conflicts', which refers to the
argument that arbitration under member state BITs is 'inherently' incompatible with EU
law. This understanding is at the heart of the Commission's main arguments on intra-EU
BITs, namely, that they breach both the autonomy of the EU legal order and the principle
of non-discrimination as established under primary EU law and in the case law of the
ECJ.” The second category is composed of 'regulatory conflicts', which refers to potential
conflicts stemming from domestic implementation of EU legal acts and other decisions of
national authorities related to the requirements of EU law, which an investor challenges
before an arbitral tribunal. Regulatory conflict arguments are not premised on a conflict
between BIT arbitration clauses and EU law, but on conflicts between one or more
substantive BIT provisions and specific emanations of the droit communautaire derivé.
Yet the two conflict categories are in part intertwined; if and when an investor raises a
claim against a member state measure that relates to an EU act, the latter may raise that EU
act in the arbitral proceedings, which breaches, in the Commission's view at least, the

exclusive jurisdiction of the ECJ and threatens the autonomy of the EU legal order.

Put differently, regulatory conflict scenarios are part of the evidence which is relevant for
determining whether investment arbitration breaches the autonomy of EU law. Given this,
as well as the breadth of potential conflict scenarios between secondary EU law and BIT
protection standards, I will subsume my discussion on regularly conflicts into the

discussion on primary conflicts. Providing an extensive discussion on regulatory conflicts

** I will use the term EU law regardless of the time period to which the discussion relates. Terms such as
'Community law' and 'EC law' will only appear in citations. I have incorporated materials that were available
before 15 September 2017, and materials that became available after this date receive only a few incidental
remarks.

3 Article 19 of the Treaty on European Union (TEU) provides, as amended by the Treaty of Lisbon, that the
'Court of Justice of the European Union shall include the Court of Justice, the General Court and specialised
courts.' Hence, it is more appropriate to continue to abbreviate the Court of Justice as ECJ instead of CJEU.
See Consolidated Version of the Treaty on the European Union, OJ C 326, 26.10.2012, pp. 13-390



would inflate the length of the thesis well above the faculty guidelines, so my purpose is to
point out the main rules and principles that come into play, rather than to elaborate on the
substantive areas of secondary law where regulatory conflicts may arise. As a whole, the
questions that the analysis seeks to answer include the following: do BIT arbitration
clauses breach the EU law principles of non-discrimination and/or the autonomy of the EU
legal order? In which ways can BIT protection standards conflict with secondary EU law?
If the existence of primary or regulatory conflicts is established, what are the applicable
conflict rules under EU law and international law? Micula shows that it is necessary to
analyze the scenarios from the perspectives of EU law and international (investment) law,

and Chapters 3 to 5 will take these two perspectives.

As noted, these are technical questions in the sense that their resolution does not require
taking a stand either on the critique of investment treaties and arbitration or on the
arguments with which they are defended. One might also argue that the two issues should
be addressed separately because the substantive questions are distinct: the conflict
arguments are the stuff of legal dogmatics, whereas the pros and cons of investment
treaties are predominantly a matter of politics, at least until the relevant issues are settled in
law. But, clearly, the critique is both legal and political in the sense that the procedural and
substantive rules that apply in investment arbitration (together with the background of
many arbitrators in private sector legal practice) are perceived as resulting in a pro-investor
bias in the jurisprudence of arbitral tribunals, which constrains the regulatory autonomy of
host states. Generally speaking, discussing the treaty conflict scenarios in isolation of
broader institutional questions and the interests and values that undergird the critical
debate not only lacks ambition but makes it difficult to take sides with respect to the
conflicts' resolution. Hence, the second purpose of the thesis is to combine the doctrinal
debate on treaty conflicts with the contentious debate on the pros and cons of the
investment treaty regime. What the linking of the two debates strives to achieve is to, first,
create an understanding of the values and interests that investment treaties are understood
as promoting, and, second, to provide a critical analysis of the assumptions and evidence
upon which the arguments depend. To give an example, the Commission has argued that
intra-EU BITs breach the principle of non-discrimination, which renders them inapplicable
as a matter of EU law. Another, more general argument is that intra-EU BITs are
unnecessary within the internal market because EU law provides similar type of

protections. The first argument focuses on equal treatment, whereas the second asserts that



investors receive adequate protection within the internal market. Neither argument is based
on an analysis of the alleged pros and cons of investment treaties, as they either prioritize a
third value (equal treatment) or assume that investment treaties protect the fundamental
rights of investors and nothing else. By ignoring the critical debate on investment treaties,
the Commission’s approach looks overly technocratic and problematic from the
perspective of the foundational values of the EU. My general goal is to get a grasp of the
relative strengths and weaknesses of the opposing arguments raised in the critical debate.
This should not only allow situating the answers of the formal legal analysis (the first
purpose of the thesis) over the relationship of member state BITs and EU law into a
broader context, but also say something about the future of investment treaties in Europe;
are they as useful and necessary as the proponents claim, or do they pose a threat to the
foundational values of the EU as the critics claim, or is the truth somewhere in between.
Answering this large question is no doubt a difficult task, but also critically important for
the legitimacy of the EU's future investment policy as it should illustrate to what extent the
idea of the EU as a constitutional order, grounded on fundamental values, holds water in

this particular context.

To my knowledge, no book-length contributions on the relationship of EU law and
member state BITs have been written. Existing scholarship consists of articles and
monograph chapters focusing on specific aspects of the relationship, and given the
shortness of such texts they can only scratch the surface of this multifaceted and complex
topic. Hence, many of the formal questions raised above have not received in-depth
analysis, and in many cases the conclusions of commentators turn out to be tentative upon
closer scrutiny. For example, the case law of the ECJ is crucial to understanding whether
BIT arbitration clauses breach the principle of non-discrimination as a matter of EU law.
Many commentators rely on that case law when inferring that the clauses are either
compatible or incompatible with EU law, but these conclusions are often less than
plausible as the cases and their context are presented in a summary fashion, raising the

question of whether they are relevant in the BIT context in the first place.*® Put differently,

%% Representative works include Angelos Dimopoulos, 'The Validity and Applicability of International
Investment Agreements between EU Member States under EU and International Law', 48 Common Market
Law Review (2011), pp. 63-93; Thomas Eilmansberger, 'Bilateral Investment Treaties and EU Law', 46
Common Market Law Review (2009), pp. 383-429; Steffen Hindelang, 'Circumventing Primacy of EU Law
and the CJEU’s Judicial Monopoly by Resorting to Dispute Resolution Mechanisms Provided for in Inter-se
treaties? The Case of Intra-EU Investment Arbitration', 39 Legal Issues of Economic Integration (2012), pp.
179-206; August Reinisch, 'Articles 30 and 59 of the Vienna Convention on the Law of treaties in Action:



existing scholarship does not answer conclusively to what extent the case law of the ECJ is
relevant and (if it is relevant) what implications it has for member state BITs as a matter of
EU law and international law. Another observation is that none of the existing
contributions connect the doctrinal debate on the different conflict scenarios with the
critical debate on the purposes and implications of investment treaties, which is a central

objective of this thesis.

1.2. Structure of the Thesis

With the above in mind, the structure of the work is as follows. Chapter 2 starts with a
general introduction to the central elements of treaty conflicts, in particular to the alleged
conflicts between EU law and member state BITs. The topics under discussion include:
how are treaty conflicts defined in doctrine and what is their relevance in the present
context, what are the main conflict rules and principles under EU law and international
law, what is the relevance of the distinction between intra-EU and extra-EU BITs, and
what role can courts and tribunals play in the resolution of treaty conflicts. As to the last of
these, I discuss a number of structural and ad hoc factors that explain why courts and
tribunals are more likely to reject conflict arguments than to uphold them. I also provide a
few introductory remarks on the (EU law) question of competence, as it highlights how EU
law imposes constraints on the treaty-making capacity of the member states. Chapter 3
discusses arbitration cases where the Commission and respondent EU member states have
raised primary conflict arguments to challenge the jurisdiction of the arbitral tribunals.
Their basic argument is that intra-EU BITs breach the principle of non-discrimination and
the exclusive jurisdiction of the ECJ to interpret EU law, with the consequence that the
clauses have become inapplicable under the lex posterior rule enshrined in Articles 30(3)
and 59(1) of the Vienna Convention on the Law of Treaties (VCLT). Arbitral tribunals
have rejected these conflict arguments on a number of grounds. They have held, for
example, that EU law and BITs are 'complementary' legal frameworks which can continue
to co-exist as before, and in their view the problem of discrimination is resolved by

extending BIT privileges to all EU investors. The final part of Chapter 3 provides an

The Decision on Jurisdiction in the Eastern Sugar and Eureko Investment Arbitrations', 39 Legal Issues of
Economic Integration (2012), pp. 157-177; Tietje, 'Bilateral Investment Protection Treaties between EU
Member States, supra note 17; Hanno Wehland, 'Schiedsverfahren auf der Grundlage bilateraler
Investitionsschutzabkommen zwischen EU-Mitgliedstaaten und die Einwendung des entgegenstehenden
Gemeinschaftsrechts', 6 SchiedsVZ - Zeitschrift fur Schiedsverfahren (2008), pp. 222-234.



introductory analysis of the tribunals' findings and here many of the topics discussed in
Chapter 2 will resurface. The final section also provides some preliminary remarks on the
type of value and interest claims that undergird the tribunals' conclusions, a topic which

will re-emerge in Chapter 7.

The discussion in Chapter 3 is a prelude to Chapters 4 and 5 where I provide a thorough
analysis of the argument that BIT arbitration clauses breach the principle of non-
discrimination and autonomy of the EU legal order as a matter of EU law. The case law of
the ECJ is at the heart of the discussion, and the analysis focuses on cases raised in
scholarship and in some of the arbitrations discussed in Chapter 3. One conclusion is that
commentators and arbitral tribunals have often provide a less than comprehensive analysis
of the cases by not paying adequate attention to their specific context, which has led,
arguably, to false analogies between the cases and the relevant BITs. As to discrimination,
the main conclusion is that BIT arbitration clauses appear to breach the principle of non-
discrimination, although the Court's case law provides some support to the opposing
conclusion as well. If member state BITs constitute prohibited discrimination, the central
question is what implications such finding carries both as a matter of EU law and
international law. Should, for example, the scope of member state BITs be extended so as
to cover all EU investors, or, conversely, should the member states terminate intra-EU
BITs? Or should the treaties be allowed to remain in force on the assumption that they
protect the fundamental rights of investors? And is discrimination an internal EU law
problem, having no impact on the status of member state BITs as a matter of international

law?

On autonomy, the central conclusion is that the ECJ could go either way depending on the
message it wants to send to the member states. The Court has construed the autonomy
doctrine in a piecemeal fashion, and some of its central dicta are expressed in abstract
language, which makes it difficult to understand the scope of the findings and their
relevance for member state BITs. I start the analysis by looking at a number of arbitrations
where the parties have invoked specific EU law instruments. These cases are directly
relevant to the analysis as they show how arbitral tribunals have engaged with EU law in
their deliberations. Some of these cases are also relevant because they raise the prospect of
regulatory conflicts; when an investor has challenged a measure, which was adopted so as

to comply with an EU act, there is a potential conflict between the respondent member
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state's obligation to implement the EU act as a matter of EU law and its obligation to treat
the investment in a certain way under the relevant BIT. I will provide an outline of the
main rules and principles in respect of regulatory conflicts and look at the basic approaches
that arbitral tribunals and the EU institutions have taken or are likely to take.”” As to my
conclusion on autonomy, the analysis shows that a strict reading of the Court's reasoning
implies that arbitral tribunals have engaged with EU law (and potentially will continue to
do so) in ways that may be problematic from the perspective of the autonomy of the EU
legal order. But this potential 'threat' can be resolved in a number of ways and I will look at
a number of issues that either support or undermine the argument that investment
arbitration breaches the autonomy of EU law. One such issue is WTO jurisprudence which
contains a number of cases where the Dispute Settlement Body has held that specific EU
law instruments breach WTO law, but this has not given rise to concerns in respect of the
autonomy of EU law. Does this mean, by analogy, that arbitral tribunals too can interpret
EU law without threatening the autonomy of EU law or are the two contexts different in

some crucial respect?

Chapters 6 and 7 change perspective and provide a general account of the arguments for
and against investment treaties. The primary focus of existing scholarship is naturally on
the technical and legal aspects of the critique, which relate to the way in which arbitrators
are appointed,”® or to the problem of 'double hatting',” or to forum-shopping, or to lack of
consistency in the decisions of arbitral tribunals, or to how awards are not subject to
normal appellate review, or to lack of transparency in respect of proceedings and case
documentation. Each of these questions is undoubtedly important and would merit a
separate discussion, and, arguably, the concerns they reflect could for the most part be
resolved through treaty reform, with the Commission's proposal for an investment court

system representing one authoritative solution. The relevant scholarship is burgeoning, but

*7 While the discussion on regulatory conflicts is not directly relevant for the autonomy analysis, its inclusion
is warranted by its practical relevance; such conflicts are likely to arise in arbitral practice in the future as
well.

* Fora comprehensive discussion of the matter in respect of the ICSID Convention, see Maria Nicole Cleis,
The Independence and Impartiality of ICSID Arbitrators. Current Case Law, Alternative Approaches, and
Improvement Suggestions (Brill, 2017).

*% A recent article provides an interesting empirical analysis of the 'normative concerns over double hatting
by determining the extent to which it occurs and whether the practice has eased or worsened over time' on the
basis of '1039 investment arbitration cases (including ICSID annulments) and the relationships between the
3910 known individuals that form' the investment arbitration community. See Malcolm Langford, Daniel
Behn and Runar Hilleren Lie, 'The Revolving Door in International Investment Arbitration', 20 Journal of
International Economic Law (2017), pp. 1-28.
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my own main interest in respect of the critique lies elsewhere, and starts from the premise
that the resolution of the above issues would not placate the most ardent critics or address
their central concern and neither would treaty reform promote their political agenda. Put
differently, if the critique is understood in the above technical or legalistic sense, and if
academic lawyers set the terms of the debate, many critics will think that the fox is
guarding the henhouse. The point is not that academic lawyers would not be able to
provide impeccable analyses of the technical concerns and propose convincing solutions,
but that because the critique is at heart political, no amount of treaty reform can address its

core. I will elaborate on this approach (and provide justifications to it) in the next section.

What Chapters 6 and 7 strive to do is to look at the plausibility of the general assumptions
that undergird the arguments for and against investment treaties. The analysis will provide
a summary of the relevant empirical evidence as well as of the other reference points (such
as individual awards) on which the different arguments are grounded. As noted in the
previous section, this analysis paves the way for understanding how the critical debate
should be taken account of in the context of member state BITs. I should point out already
here that the discussion in Chapters 6 and 7 relies on 'impressionistic' materials in addition
to academic sources. The most vocal critics of the investment treaty regime come from
non-academic quarters, such as NGOs, who tend to argue in a completely different register
than academics. I will nonetheless discuss their arguments in Chapter 6 as they are much
more open about their political goals than neutrality-driven academic commentators,

although I am certain that some of the latter secretly hold similarly passionate views.

The critics rely on a handful of headline-making cases where the conflict between investor
interests and the public interest is evident, with the focus being on the 'legitimacy' of the
challenged measure and individual case outcomes. These cases are then argued as
reflecting a more general trend in arbitral jurisprudence where tribunals protect narrow
corporate interests at the expense of the public interest. The next step in the critics' causal
chain associates the investment treaty regime with the downsides and symbols of economic
globalization, such as environmental degradation, erosion of faith in the domestic political
process and greedy multinationals. I suggest that the critics are not naive in the sense that
they would be unaware of how simplified their account of the investment treaty regime is.
In my mind, the purpose of the critique is not to provide neutral, scientific evidence that

corroborates the above storyline, but to mobilize political opposition so as to compel
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policy-makers, government officials and politicians to share the basic view that investment
arbitration constitutes an illegitimate intrusion into the domestic political process.
However, it is necessary to problematize this basic storyline and to further flesh out its
basic premises. I provide an analysis of two arbitrations that the critics have raised to show
how arbitral tribunals either ignore or downplay the public interest of host states. In both
cases, political opposition against the claimants' investment played a significant role in the
decisions that led the investors to bring claims under the relevant investment treaty. I
suggest that the cases can be framed in a number of ways and that the critical framing is
not necessarily the most compelling one. I also look at two general arguments that
academic commentators have raised to criticize the investment treaty regime. The first
argument makes an association between the regime and neoliberalist ideas and policies,
and the second argument asserts that investment treaties and arbitration compel states to
refrain from legitimate public interest measures for fear of costly litigation - a phenomenon

commonly referred to as 'regulatory chill'.

Chapter 7 analyzes four general arguments for the investment treaty regime. The first of
these argues that investment treaties bear similarities to human rights treaties in that they
protect foreign investors from the arbitrary exercise of public power. The proponents refer
to a number of cases where foreign investors have suffered injustice and hardship at the
hands of host states to highlight the ethical underpinnings of international investment law.
Contrary to the critics, the proponents argue that there is still too much state sovereignty
around, as government interventions in the marketplace are often arbitrary, discriminatory
and/or make no economic sense. I look at the empirical evidence on the treatment of
foreign investors as well as analyze the other reference points with which the proponents
defend the human rights analogy. If the critics share a worldview where the investment
treaty regime takes the side of the bad guys, the proponents share a worldview where
foreign investors are the underdogs facing arbitrary treatment in host states. The
proponents' view of economic globalization is generally positive, with investment treaties
providing a benchmark for what is acceptable government conduct in the global economy.
By opening their doors to transnational economic activity, host states have made a bargain
under which they concede parts of their sovereignty against the benefits of trade and
investment liberalization. While host states are free to adopt policy measures according to
their preferences, arbitral tribunals ensure that they give adequate consideration to the

interests of foreign investors. In such view, that arbitral tribunals review all types of
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domestic measures is a natural corollary of the underlying bargain and of the perception
where arbitrators are akin to human rights judges enforcing international protection

standards.

The second general argument is based on the perception that investment treaties and
arbitration promote the rule of law. As a number of arbitral tribunals have held that the fair
and equitable treatment standard entails basic due process requirements, the assumption is
that host states will engage in institutional reform so as to avoid future claims and liability
under investment treaties. While it is easy to create the impression that the investment
treaty regime promotes the rule of law, there is no empirical evidence that would support
the argument. On the contrary, some of the evidence suggests that investment treaties may
decrease the incentives of domestic institutions to engage in reform if and when investment
disputes are taken away from domestic courts. More generally, rule of law rhetoric is easy,
although far-reaching institutional reform is hard and slow and requires not only financial
but plenty of human and political capital. The last two arguments for the investment treaty
regime are intertwined and focus on the economic impact of investment treaties. The broad
contention here is that investment treaties increase investment flows, which in turn
contributes to economic growth and development. As to the first element, the evidence
provides some support to the argument that investment treaties may increase investment
flows between certain country pairs, but it also shows that other FDI determinants - market
size, labor costs and tax breaks - play a more central role in investment decisions. The
alleged correlation between FDI and economic development, in turn, is a gross
simplification, with the central conclusion being that the impact of FDI depends entirely on

country- and investment-specific conditions.

One conclusion that comes from Chapters 6 and 7 is that both sides rely on anecdotal
evidence to substantiate their arguments. Another conclusion is that the opposing sides
endorse completely different views on the appropriate model of state-market relations. The
proponents see that further investment and trade liberalization is not only unavoidable but
normatively desirable because of the benefits it brings, with investment treaties ensuring
that governments refrain from protectionist and arbitrary regulation. The critics see that
investment treaties threaten domestic regulatory autonomy and the protection of public
goods. Their proposal is that states should exit the investment treaty regime so as to loosen

the stranglehold that transnational economic actors have over the domestic political
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process. I suggest that instead of hanging on to their pet arguments, the opposing sides
should acknowledge and defend the different political visions they put forward with more
analytic rigor, as they will otherwise continue to talk past each other. Chapter 8 provides a
short discussion of these competing political visions and draws some general conclusions
on the basis of the previous chapters. I discuss what implications my understanding of the
critical debate should have for the future of the EU's investment policy, including member
state BITs. A useful reference point is provided by the previous debates concerning the
legitimacy of the WTO. The essence of the critique of the investment treaty regime is
remarkably similar to the critique of the WTO, and the political agenda of the investment
treaty critics is strikingly similar to the agenda of the global justice movement that made
headlines from the 1999 Seattle protests onward. Relying on Andrew Lang's book, World
Trade Law after Neoliberalism, I give a short summary of the debates concerning the
world trade system around the turn of the millennium and attempt to show how the
reactions to the critique of investment arbitration follow a similar type of pattern as the
reactions to the critique of the WTO. In both cases, the critique led (or is about to lead) to
technical and procedural reforms, which hides from sight the competing political visions
that the critics were and are trying to articulate, which in turn obscures the attendant

political stakes.

1.3. The Argument and Some Words on Methodology

In light of the above, the argument that this thesis strives to put forward is relatively easy
to articulate. My general objective is to combine the doctrinal debate on treaty conflicts
with the critical debate on the purposes and implications of the investment treaty regime.
The doctrinal analysis finds that member state BITs are problematic from the perspectives
of non-discrimination and the autonomy of the EU legal order, although the Court's
previous case law does not provide entirely conclusive answers. The analysis of the critical
debate shows that taking sides in the debate necessarily requires endorsing a particular
(albeit abstract) vision of how state-market relations should be arranged in the global
economy. In this light, whichever way the ECJ goes in its assessment of member state
BITs, it will necessarily send a p