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1. Introduction 

Human trafficking1 has been estimated to be a 150 billion dollar business with approximately 

40 million victims globally.2 Criminals and criminal groups are making considerable 

amounts of money out of human exploitation, subjugation and the deprivation of basic 

human rights. In order to convey the condemnable nature of human trafficking, it is also 

often referred to as “modern day slavery”.3  

Human trafficking is not a new phenomenon, but in the recent years it has started to gain 

more and more attention. One of the reasons for this increased interest can be found in the 

largest refugee and migrant crisis since WWII, which was set in motion in 2014.4 Especially 

irregular migrants constitute a vulnerable group exposed to exploitation as they are driven 

into the arms of traffickers and smugglers due to lack of options.5 This is evident as it has 

been estimated that around 90 percent of people arriving in Europe use the services of 

smugglers and about 20 percent of these cases involve human trafficking.6 At the same time, 

more consideration has been given to the root causes of human trafficking especially in 

relation to conflict situations. 

Following the refugee and migrant crisis, the global community has taken initiative to 

address the problem. Combatting human trafficking was included as part of the 2030 Agenda 

for Sustainable Development7 and the New York Declaration for Refugees and Migrants 

adopted in 2016 also contained a strong emphasis on the issue.8 Most recently in December 

2018 with the Global Compact for Migration a number of States expressed their commitment 

to prevent, combat and eradicate trafficking in persons in the context of international 

migration.9 

Although most states have put in place national laws criminalizing human trafficking, few 

successful prosecutions have been carried out in comparison to the extent of the 

                                           
1 Human trafficking is also widely referred to as trafficking in human beings or trafficking of humans. 
2 Global estimates of modern slavery: Forced labour and forced marriage 2017. 
3 e.g. Moran 2014, p. 32; Global Report on Trafficking in Persons 2016, p. 14. 
4 Global Report on Trafficking in Persons 2016, p. 1. 
5 IOM: Thematic Paper Trafficking in Persons, p. 3. 
6 Europol: Migrant Smuggling in the EU 2016, pp. 2, 11. 
7 A number of UN Sustainable Development Goals (SGDs) directly relate to human trafficking. Goal 5.2: 

Achieve gender equality through eliminating all forms of violence against women, including trafficking; 

Goal 8.7; Eradicate forced labour, end modern slavery and human trafficking; Goal 16.2: End abuse, 

exploitation, trafficking and all forms of violence against and torture of children. 
8 New York Declaration for Refugees and Migrants. At least four of the commitments adopted by signatory 

states concern tackling human trafficking (paras. 29, 34, 35 and 36). 
9 The Global Compact for Safe, Orderly and Regular Migration, objective 10. 
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phenomenon. United Nations Office on Drugs and Crime (UNOCD) and the International 

Organization for Migration (IOM) have emphasized that the criminal justice response is 

clearly inadequate and stagnating.10 Despite the efforts made to combat trafficking, a great 

deal remains to be done as criminal organizations and individuals are able to continue 

practicing human trafficking with virtual impunity.11 As long as traffickers calculate that the 

risk involved in trafficking is manageable in comparison to the profit, they will continue in 

the business.12 

The International Criminal Court (ICC) started its work as the first permanent international 

court in July 2002, when its governing treaty, the Rome Statute, entered into force. The 

Court has jurisdiction “over the most serious crimes of concern to the international 

community as a whole” and its ambition is to put an end to impunity.13 The ICC was set up 

as an independent and impartial court of last resort and it only prosecutes the individuals 

most responsible for atrocities.  

The ICC has been considered a progressive and forward-looking court in a number of ways. 

The inclusion of sexual and gender-based crimes in the Rome Statute14 has been appraised 

as well as the fact that it has brought cases against various heads of state.15 However, this 

has also subjected the ICC to a lot of criticism especially from African countries questioning 

its jurisdiction and case-selection methods since the majority of cases in front of the Court 

concern African countries.16 

                                           
10 IOM: Thematic Paper Trafficking in Persons, p.5; Global Report on Trafficking in Persons 2016, p. 50.  
11 Global Report on Trafficking in Persons 2018, p. 23; Aston 2016, p. 17. 
12 Arllachi defines the risk involved in human trafficking as the “function of the police and socio-political 

pressure against the business.” Arrlachi 2011, p. 40. 
13 Rome Statute Preamble. 
14 The inclusion of rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, and 

any other form of sexual violence as a war crime and crime against humanity was largely a result of the 

lobbying of the Women’s Caucus. The Caucus’s efforts also lead to the recognition of gender as a ground for 

persecution as a crime against humanity and the fact that article 21(3) prohibits discrimination based on 

gender in the application and interpretation of the Statute. Previously the ICTY and ICTR had only 

recognised rape as a crime against humanity and war crime ignoring other forms of sexual violence. See 

Chappell 2015, pp. 93-102. 
15 According to article 27 of the Rome Statute titled “irrelevance of official capacity” the ICC is able to try 

anyone suspected of crimes under the Statute regardless of the person’s official capacity as head of state or 

any other status. This is a very progressive approach considering that in public international law state 

officials enjoy immunity when acting in their official capacity. The ICC has carried out proceedings against 

Ivory Coast’s president Laurent Gbagbo, Kenyan president Uhuru Kenyatta and DRC vice-president Jean-

Pierre Bemba. It has also issued arrest warrants for Sudanese president Omar Al-Bashir and the now 

deceased Libyan Muammar Gaddafi. 
16 A number of important states such as the United States, China and Russia still remain outside the 

jurisdiction of the Court and they have continuously attempted to undermine its work. 
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Although, the Rome Statute seems to include all necessary legal instruments to prosecute 

human trafficking with an explicit reference to “trafficking in persons” as a crime against 

humanity, no cases of human trafficking have been brought before the Court so far. One of 

the biggest obstacles in prosecuting human trafficking seems to be the absence of a clear-cut 

definition of human trafficking in the Rome Statute.17 In May 2017 the Office of the 

Prosecutor (OTP) announced that it was looking into possibilities to investigate migrant-

related crimes in Libya, which would include human trafficking.18 This would provide the 

OTP and the ICC with an opportunity to express what its view is on human trafficking in 

relation to the Court’s jurisdiction. Recognizing human trafficking as a crime against 

humanity would go a long way and enforce the obligation of States to criminalize and 

prosecute it. This would also be a valuable contribution in enhancing the criminal justice 

response to human trafficking. 

 

The purpose, main arguments and structure of this work 

The main purpose of this thesis is to examine whether human trafficking constitutes a crime 

against humanity under the Rome Statute and to consider the legal potential of bringing a 

case of human trafficking before the ICC. Human trafficking is a broad topic covering 

various fields of public international law, but this thesis will analyze human trafficking 

through the lens of international criminal law, and more specifically the Rome Statute. This 

viewpoint is chosen since the ICC is the only permanent international criminal court and it 

is the most prominent institution to carry out prosecutions over crimes against humanity. 

The ICC also has a significant role in shaping the future and development of international 

criminal law. 

This thesis is divided into three parts. The thesis will begin by analyzing how human 

trafficking has been defined in international law. As the legal definition of human trafficking 

is still rather new, there are questions relating to the scope of it, its customary law status and 

relationship with the legal concept of slavery. The most authoritative definition of human 

trafficking so far has been adopted in the Trafficking Protocol and this definition will be 

utilized in the subsequent parts of the thesis.  

                                           
17 Gallagher 2010, p.215; Ashton and Paranjape 2012, p.2; Jane 2011, p. 4. 
18 Statement of ICC Prosecutor to the UNSC on the Situation in Libya, 9 May 2017, para. 25. 
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The second part of the thesis will continue to examine whether human trafficking falls within 

the framework of crimes against humanity as defined in the Rome Statute. I will analyze the 

contextual elements of crimes against humanity and review categories of crimes against 

humanity under which human trafficking could potentially fall within. The Rome Statute 

includes a reference to human trafficking within the definition of enslavement in article 

7(2)(c). Thus far, most attempts of categorizing human trafficking as a crime against 

humanity have been done through a broad understanding of enslavement. In addition to 

enslavement, this thesis will also seek to discuss other possible categories of crimes against 

humanity under which human trafficking could potentially fall.  

Within this second part I will also provide a limited review on the jurisdiction of the ICC. 

The complementarity and gravity principles establish a minimum threshold for any case 

brought before the Court and are therefore necessary to consider in relation to cases of human 

trafficking.  

The third part of the thesis takes the form of a case study. In order to concretize the challenges 

(and possibilities) of prosecuting human trafficking at the ICC, this thesis will analyze the 

situation in Libya. Libya was chosen because of the interest the OTP has shown in it 

indicating that the ICC might soon be confronted with the question of human trafficking. 

Libya poses an interesting situation for a case study as it is an active route of migration and 

cases of trafficking, torture and abuse of migrants have flooded the news.  

There are several other interesting questions with relevance to human trafficking and the 

ICC’s possibilities to carry out prosecutions that I am not able to address within the limits 

of this thesis. These questions include for example issues concerning the ICC’s jurisdiction 

and Security Council referrals19, challenges of effective co-operation between the ICC and 

States parties20 and the quality of investigations and prosecutions.21   

                                           
19 Under article 13(b) of the Rome Statute the Security Council has the power to refer situations to the 

Prosecutor. The political tensions between the UNSC members and the veto right of the permanent members 

has prevented referring situation such as Syria or Myanmar to the ICC. 
20 The ICC does not have its own police or law enforcement forces, so it relies heavily on the support and co-

operation from states parties. 
21 The OTP has been criticized for e.g. excessively long preliminary examinations and its capability to gather 

sustainable evidence and present convincing cases has been questioned. During the 20 years the ICC has 

existed it has been able to uphold only three convictions for core crimes. In the light of recent acquittals of 

Bemba at the appeals stage and Gbagbo and Blé Goudé based on a “no case to answer”-motion by the Trial 

Chamber there is a justified concern that there are issues the ICC needs to confront to be able to carry out its 

task successfully in the future. 
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It is noteworthy that human trafficking can in addition to crimes against humanity be 

considered a war crime, but this would require human trafficking to be committed in the 

context of an armed conflict.22 Genocide on the other hand requires a strict set of 

preconditions of its own making the threshold for its application very strict.23 However, it is 

not possible to appraise within this thesis whether human trafficking qualifies also as another 

type of core crime under the jurisdiction of the ICC. 

This thesis concludes that the Rome Statute includes all necessary constituents to prosecute 

human trafficking as a crime against humanity. There are even alternative provisions in the 

Rome Statute under which human trafficking could potentially fall, but this multiplicity of 

options can also lead to confusion and weaken the deterrent effect of the ICC. Recognizing 

human trafficking as a crime against humanity would in any case contribute to counteracting 

human trafficking in the long run and enforce state’s obligation to criminalize and prosecute 

such conduct. 

 

Methodology and sources 

This thesis is founded in legal positivism, as its purpose is to analyze the content of valid 

legal norms.24 The research question will be examined in view of the relevant sources of 

international law. Therefore, it is natural to begin with identifying the sources of 

international criminal law. As international criminal law is a subclass of public international 

law, it is necessary to understand the sources of international law.25 However, it should be 

                                           
22 This requirement is central as not all criminal activity during an armed conflict constitute war crimes. 

Elements of Crimes demands that the conduct “took place in the context of and was associated with” an 

armed conflict. Elements of Crimes, p. 13. The ICTY Appeals Chamber explained that for an act to amount 

to a war crime “the existence of an armed conflict must, at a minimum, have played a substantial part in the 

perpetrator’s ability to commit it, his decision to commit it, the manner in which it was committed or the 

purpose for which it was committed.” Kunarac Appeals Judgement, para. 58.  

See UN Doc. S/RES/2388 (2017) which declares that human trafficking in the context of armed conflict can 

amount to a war crime. 
23 Rome Statute article 6 defines genocide as “any of the following acts committed with intent to destroy, in 

whole or in part, a national, ethnical, racial or religious group”. There is also a recognized linkage between 

genocide and crimes against humanity as genocide can be considered an aggravated form of the crime against 

humanity of persecution or extermination. Schabas 2016, p. 143. 
24 Legal positivism is suitable for describing law, analyzing legal texts and systemizing legal norms. Cryer et 

al. 2011, p. 38. 
25 No field of international law exists nor should it exist separately from the other fields. International 

criminal law has close ties with international human rights law and international humanitarian law, which is 

also apparent from the references made in the Rome Statute. 
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kept in mind that international criminal law has distinctive features as it assigns individual 

criminal responsibility instead of resolving disputes between sovereign states. 

The commonly agreed sources of international law are laid out in article 38(1) of the Statute 

of the International Court of Justice26, that is:  

a. international conventions, whether general or particular, establishing rules expressly 

recognized by the contesting states; 

b. international custom, as evidence of a general practice accepted as law; 

c. the general principles of law recognized by civilized nations; 

d. subject to the provisions of Article 59, judicial decisions and the teachings of the most highly 

qualified publicists of the various nations, as subsidiary means for the determination of rules 

of law. 

There is no specific hierarchy between the three main sources of law, but in practice, 

applicable conventions and international custom are given priority. General principles are 

resorted to only in situations where there is no applicable treaty or rule of customary law to 

be found.27 

Article 21 of the Rome Statute indicates the applicable law of the ICC, which differs slightly 

from the ICJ Statute. Article 21 is the primary source of law for the ICC and it reads as 

follows: 

 1. The Court shall apply:  

(a)  In the first place, this Statute, Elements of Crimes and its Rules of Procedure and Evidence;  

(b) In the second place, where appropriate, applicable treaties and the principles and rules of 

international law, including the established principles of the international law of armed 

conflict;  

(c)     Failing that, general principles of law derived by the Court from national laws of legal 

systems of the world including, as appropriate, the national laws of States that would normally 

exercise jurisdiction over the crime, provided that those principles are not inconsistent with 

this Statute and with international law and internationally recognized norms and standards. 

2.  The Court may apply principles and rules of law as interpreted in its previous decisions.  

3. The application and interpretation of law pursuant to this article must be consistent with 

internationally recognized human rights, and be without any adverse distinction founded on 

                                           
26 Cryer et al. 2010, p. 9; Grant 2010, p. 11. 
27 Klabbers 2013, pp. 24-25. 
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grounds such as gender as defined in article 7, paragraph 3, age, race, colour, language, religion 

or belief, political or other opinion, national, ethnic or social origin, wealth, birth or other status 

Accordingly, the most important sources of law for the purpose of this thesis are the Rome 

Statute, Elements of Crimes28 and judicial decisions given by the ICC and, when necessary, 

other international criminal tribunals. I will also look at other materials and guidelines 

related to the work of the ICC and especially the OTP, which is considered the engine of the 

court. 

The emphasis is on judicial literature, but in order to fully understand the nature of human 

trafficking as a phenomenon, I will also refer to other than legal studies and reports for 

example on the connection between conflicts and human trafficking. Additionally, soft law 

is used, as references are made to recommendations given by international bodies and 

organizations working with human trafficking. As there is still relatively little case law on 

human trafficking as an international crime and no ICC decisions pertaining to human 

trafficking, scholarly opinions will also be looked at closely. 

The first two parts of the thesis concentrate greatly on describing and analyzing the current 

legislation concerning human trafficking and crimes against humanity from a legal dogmatic 

point of view. In the first part concerning human trafficking the most central legal instrument 

is the Trafficking Protocol. The second part on crimes against humanity is largely based on 

the Rome Statute, regulations concerning the work of the ICC, its judicial decisions and 

literature review. Great emphasis is also given to the case law of the ad hoc tribunals. The 

third part draws largely from statements and reports of the OTP as well as other published 

accounts of the situation in Libya. 

 

Terms and Concepts 

It is necessary to clarify some of the concepts of international criminal law that are central 

for this thesis before diving into the issue. 

International crimes 

International crimes are usually understood as provisions aiming to protect common values, 

that are considered of importance for the international community or crimes that are created 

                                           
28 According to article 9 of the Rome Statute “Elements of Crimes shall assist the Court in the interpretation 

and application of articles 6, 7, 8 and 8 bis”. 
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by international law.29 The former are referred to as ‘core crimes’ and the latter as ‘treaty 

crimes’.30 Cassese characterizes that core crimes are also customary law norms as opposed 

to treaty crimes, and that treaty crimes are normally committed against states.31 

The Rome Statute preamble states that the ICC shall address “the most serious crimes of 

concern to the international community as a whole” as such crimes “deeply shock the 

conscience of humanity”.32 The four core crimes listed in the Rome Statute over which the 

ICC has jurisdiction are war crimes, crimes against humanity, genocide and crime of 

aggression.33 The four core crimes are considered violations of international customary rules, 

which are binding for all states and all of the four core crimes are categorized as jus cogens.34 

In a broader sense international crimes are distinguished from ‘domestic’ or ordinary crimes 

by the context they occur in. These are usually the existence of an armed conflict or the 

widespread or systematic nature of the acts.35 Bassiouni talks about an ‘international 

element’ that differentiates between crimes under domestic law and international crimes.36   

Certain forms of international crimes are classified as jus cogens norms, which gives rise to 

obligatio erga omnes. The status of jus cogens means the inderogable status of certain crime 

and obligatio erga omnes refers to the legal implications of these norms. Such obligations 

include the duty to prosecute or extradite perpetrators of such crimes, universal jurisdiction, 

the non-applicability of statutes of limitations, the universal application of these obligations 

                                           
29 Cryer et al. 2014, pp. 6-7; Cassese 2008, p. 11. 
30 Schwöbel 2019, p. 5. Schwöbel contemplates on what this characterisation is based on and why other 

crimes, such as drug trafficking are not warranted the status of a core crime. According to her this seems to 

be the outcome of historical evolution instead of this being decided based on the innate nature of individual 

crimes.  
31 Cassese 2008, pp. 12-13. 
32 Rome Statute Preamble. 
33 The ICC jurisdiction over the crime of aggression was considered conditional for a very long time. The 

States Parties to the Rome Statute agreed on the definition for the crime of aggression at the Review 

Conference held in Kampala in 2010 and finally agreed on activating ICC jurisdiction over the crime in 

December 2017. According to this decision the ICC has had jurisdiction over the crime of aggression as of 17 

July 2018. 
34 Cassese 2008, p. 11; Bassiouni 1996, p. 68. 
35 Stahn 2018, p. 20. 
36   Bassiouni states that international criminalizations are based on the existence one or the combination of 

three elements: 

1) International conduct constituting a threat to the peace and security or shocking to the commonly shared 

values of the world community. 

2) Transnational conduct affecting the public safety and economic interests of more than one state or the 

conduct involves citizens of more than one state. 

3) Conduct contains in part either of the previous elements, but its prevention, control and suppression 

requires international co-operation because it is predicated on a state policy, without which the conduct in 

question could not be performed. Bassiouni 2011, pp. 8-9. 
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and non-derogation under “states of emergency".37 State sovereignty can be overruled in 

situations, where it is considered that a state has failed to fulfil its obligation to protect its 

own people and due to the serious crimes being committed the situation has become of 

general concern for the international society.38 

There is sufficient legal basis to consider that at least aggression, war crimes, crimes against 

humanity, genocide, piracy, slavery, torture and slave-related practices qualify as jus cogens. 

Jus cogens norms derive from the assumption that such crimes threaten the peace and 

security of humankind and shock the conscience of humanity.39 These two elements 

subsequently entail that the crime is the product of state action or a state-favouring policy.40 

Crimes against humanity are by their very nature considered a category of international 

crimes and jus cogens as they shock the commonly shared values of the international 

community and are of concern to the whole of humanity.41 

Transnational crimes 

Distinction needs to be made between international and transnational crimes, even though 

the line between them is perhaps not as clear as it used to be.42 Crimes are generally 

considered transnational when they affect the common interests or they are committed in the 

territory of more than one state. Transnationals crimes have alternatively been referred to as 

cross-national crime, cross-border or transboundary criminality.43 There is no single 

accepted definition of transnational crime, but Roth explains that the concept of transnational 

crimes becomes clearer “once international crimes are subtracted from the equation, since 

the vast majority of definitions of international crime refer to activities that threaten global 

security”.44  

Boister has explained that criminals are taking advantage of the constraints that state borders 

have set for law enforcement officials. For transnational crime the same state borders do not 

pose an obstacle, but instead they “create markets with different prices for illicit goods, 

                                           
37 Bassiouni 1996, p. 63. 
38 Olásolo 2018, p. 94; van der Wilt 2014 (a), p. 35. 
39 Also fulfilling only one of these two elements also suffices for jus cogens status. For example slavery as 

such does not threaten the peace and security of humankind. Bassiouni 1996, p. 69. 
40 Consideration should be also given to the historical evolution of the concept, national legislation and 

number of prosecutions. Bassiouni 1996, p. 69. 
41 Bassiouni 2011, p. 9. 
42 See e.g. van der Wilt 2017, pp. 20-26; Olásolo 2018, pp. 91-97. 
43 Roth 2013, Historical Overview of Transnational Crime. 
44 Ibid. 
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which the criminals exploit.”45 Transnational criminal law was created to address the 

obstacles for suppressing this type of cross-border criminality especially by strengthening 

co-operation and harmonizing criminal laws between states.46  

Typical forms of transnational crimes include at least smuggling and trafficking of weapons, 

illegal substances and humans, terrorism, money laundering and environmental crimes.47 

Human trafficking has been first and foremost considered a transnational crime, which is 

evident from the fact that the Trafficking Protocol is part of the United Nations Convention 

against Transnational Organized Crime (UNTOC).48 Here it is necessary to note that human 

trafficking is not only limited to situations of transnational nature, but trafficking can also 

happen purely within the boundaries of a single state without any ties to other states or their 

citizens.49 One of the problems related to human trafficking is precisely its categorization as 

a transnational crime, when it clearly has element of an international crime. 

Despite distinctive features, international criminal law and transnational criminal law have 

commonalities as both are concerned with conduct that is of international character and both 

rely on state co-operation.50 Transnational crimes are generally not considered to rise to the 

same level of “moral and legal opprobrium”51 and a key distinction between international 

crimes and transnational crimes is that the latter do not entail criminal liability when the 

conduct has not been criminalized in national legislation.52 Transnational crimes are 

typically addressed by what Boister calls ‘suppression conventions’, which oblige states 

parties to criminalize certain conduct in their domestic criminal law.53 Transnational crimes, 

however, do not give rise to universal jurisdiction and when considering the categorization 

of international crimes into core crimes and treaty crimes, transnational crimes are 

categorized as treaty crimes.54 

Principle of legality 

                                           
45 Boister 2018, p. 3. 
46 Olásolo 2018, p. 94; Boister 2018, p. 17. 
47 Roth 2013, Historical Overview of Transnational Crime. 
48 Stahn 2018, 1.2.2 Slavery and Slavery-Like Practices; Cassese 2008, p. 12. 
49 Approximately 60 % of trafficking is transnational and 40 % happens within one state. National Assistance 

System for Victims of Human Trafficking: Human trafficking across the world, 

http://www.ihmiskauppa.fi/en/human_trafficking/human_trafficking_across_the_world (13.5.2019). 
50 Schwöbel 2019, p. 5. 
51 van der Wilt 2017, p. 3. 
52 Olásolo 2018, p. 94. 
53 Boister 2002, p. 955. 
54 See Boister 2002, p. 955. 
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In the very center of international criminal law lies the principle of legality. The principle, 

which consists of the prohibition of retroactive criminal prohibitions (nullum crimen sine 

lege) and penalties (nulla poena sine lege), has a significant role in international criminal 

courts as it constitutes the cornerstone of the protection of the rights of the defendant.55 The 

principle of legality provides for protection from arbitrary prosecution, conviction or 

punishment and thus upholds the rule of law.56 The principle is particularly important in the 

field of international law because of the imprecise nature of this field of law.57  

The principle consists of the certainty, foreseeability, accessibility and specifity of legal 

provisions.58 In order to ensure consistency with the principle of legality criminal provisions 

need to be well established and sufficiently specific so that potential perpetrators are aware 

in advance what constitutes a prohibited act.59 An individual can be held criminally 

responsible only for acts that were known to be criminal at the time of commission. The 

principle of legality has enabled the use of the ejusdem generis rule and allowed analogous 

interpretation.60 

In the context of international criminal law the principle of legality was for a long time 

guided by the doctrine of substantive justice according to which individuals could be held 

liable for crimes that "outraged human decency" even if they were not explicitly criminalized 

at that time.61  Recently the emphasis has shifted towards strict legality and an individual 

cannot be held responsible unless the conduct was explicitly prohibited at the time of 

commission, even if the question would be of unimaginable atrocities.62 

The ad hoc tribunals have received their share of criticism arguing they violated the principle 

of legality with retrospective sanctioning and by convicting individuals of offenses that did 

                                           
55 The rights of the defendant and the principle of legality were especially brought forward by the defence at 

the Nuremberg IMT. Cryer et al. 2014, p. 18. 
56 Shahabuddeen 2004, p. 1008. 
57 Cryer et al. 2014, p. 18. 
58 Shahabuddeen 2004, p. 1008 
59 Cryer et al. 2014, p. 18; ICCPR art. 15(1); UDHR art. 11(2) and ECHR art. 7(1) define the principle 

followingly: “No one shall be held guilty of any criminal offence on account of any act or omission which 

did not constitute a criminal offence, under national or international law, at the time when it was committed. 

Nor shall a heavier penalty be imposed than the one that was applicable at the time when the criminal offence 

was committed. If, subsequent to the commission of the offence, provision is made by law for the imposition 

of the lighter penalty, the offender shall benefit thereby.” 
60 Bassiouni 2011, p. 306. 
61 Cassese 2008, pp. 36-41; Shabuddeen 2004, p. 1009. 
62 Shabuddeen 2004, p. 1009. This development can be connected to the proliferation of international 

criminal law conventions and treaties as well as human rights instruments emphasizing the nullum crimen-

principle. Cassese 2008, p. 40-41. 
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not properly reflect their conduct.63 These arguments are generally rebutted with the 

understanding that the conduct of these individuals was universally condemned by national 

legal systems, treaties and principles of criminal law. Former ICTY judge Meron has 

considered that recategorizing conduct that is widely considered illegal does not violate the 

principle of legality and is allowed as part of judicial interpretation.64 It is, however, 

undisputable that the principle of legality has been interpreted quite liberally by the ad hoc 

tribunals in order to enable judicial creativity and the development of international criminal 

law.65 

Shahabuddeen has concluded that the principle of legality does not prevent the development 

of international criminal law.66 He based this conclusion amongst others on the ECtHR 

decision C.R. v the United Kingdom, which held that clarifying criminal provision through 

judicial interpretation is in line with the principle of legality as long as "the resultant 

development is consistent with the offence and could reasonably be foreseen".67 Substantial 

case law from the ICTY and ECtHR also back up the view that nullum crimen sine lege does 

not bar the progressive development of law.68 

Naturally any progressive steps taken by the ICC have to be analyzed through the lens of 

nullum crimen sine lege. The ICC has adopted its own provisions of the two principles in 

articles 22 and 23 of the Rome Statute. As the ICC has clearly jurisdiction over crimes 

committed only after its entry into force there most likely will not be retroactivity issues.69 

Article 22 is considered a codification of strict legality70 and it is left to be seen whether the 

ICC will employ as wide judicial creativity as the ad hoc tribunals. 

 

PART I 

                                           
63 E.g. In Akayesu the ICTR found that rape and sexual violence can constitute genocide. It was argued that 

before this finding individuals could not have known at the time that committing rape could amount to 

genocide. Meron 2011, p. 122. 
64 Meron 2011, p. 112. 
65 Darcy 2018, pp. 210-217. 
66 See Shabuddeen 2004, pp. 1007-1017. 
67 C.R. v the United Kingdom, para. 34. 
68 Shabuddeen 2004, p. 1015. From the ICTY see Aleksovski and Ojdanic Appeals Judgments and from the 

ECtHR X Ltd and Y v United Kingdom. The ECtHR has also held in its case law that judicial interpretation is 

inevitable as the Court needs to adapt to changing circumstances. K-H.W. v Germany 2001, para. 85. 
69 Darcy 2018, p. 206. 
70 Cassese 2008, p. 41. 
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2. Understanding human trafficking 

2.1. Human trafficking as a phenomenon 

Human trafficking is a global phenomenon and virtually all countries in the world are 

affected by it in one way or another.71 Because of its low start-up costs human trafficking is 

a high profit and low risk business that is relatively easy for organized criminal groups as 

well as smaller entrepreneurs to get into.72 Especially for organized criminal groups human 

trafficking has an advantage over drug trafficking as the commodity, being humans, can be 

sold again and again.73 Bales has considered that human trafficking is also more profitable 

than “traditional” slavery, because victims are typically acquired from poorer countries and 

trafficked to richer countries where they can be sold for a huge profit.74 

The majority of victims comprise of women and children, especially girls, but during the 

past years, the number of men has also been rising gradually.75 Trafficking for sexual 

exploitation is the most common and widespread form of human trafficking, especially in 

Europe, the Americas and South East and Pacific Asia. The share of trafficking for the 

purpose of labour exploitation has also been increasing and it has become the most detected 

form of trafficking in Sub-Saharan Africa and the Middle East.76 Every year more and more 

victims of trafficking are identified due to the fact that countries are better prepared and able 

to collect data and report on detected trafficking cases. Although UNODC has appraised that 

the increase in the amount of detected cases might as well indicate that human trafficking 

has become even more widespread in the past years.77 

The rise of human trafficking in the twenty-first century can be seen as a result of the increase 

in economic and demographic inequalities, growing population pressure78, globalization79, 

                                           
71 Typically countries are divided into origin, transit and destination countries to demonstrate the flows of 

human trafficking. One state can also serve for all of the three purposes at the same time. Shelley 2013, p. 

118. 
72 Aston 2016, p. 15; Shelley 2013, pp. 116-117. 
73 Ibid. ; Zhidkova 2015, p. 8. 
74 Bales 2012, pp. 290-291. Today the average cost of a human being varies between 100 and 500 dollars, but 

it can be as little as 10 dollars. Bales 2012, p. 288. 
75 Women make up 49 % of all trafficked people around the world, the second largest group is girls with 23 

%, third are men with 21 % and, finally, boys compose 7 % of victims. However, more than half of the 

people trafficked for purposes of forced labour are reportedly men. Global Report on Trafficking in Persons 

2018, p. 10. 
76 Global Report on Trafficking in Persons 2016, p. 6; Global Report on Trafficking in Persons 2018, pp. 10–

11. 
77 Global Report on Trafficking in Persons 2018, p. 21. 
78 Bales 2012, pp. 290. 
79 Shelley 2010, p. 302. 
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securing borders80 and increase in the amount of conflicts.81 Globalization has especially 

lead to the advancement of human trafficking as a transnational organized crime due to 

decline of nation states, border controls and changes in international economy.82 New 

technologies and especially social media platforms have opened up a wider range of 

opportunities also for traffickers.83 Shelley demonstrates that “organized crime groups in 

India and Russia are able to buy and sell women with the ease of a mouse-click”.84 The issue 

of trafficking has been further exacerbated by prevalent corruption in a number of countries 

and cultural factors in many regions such as the weak status of women and children and the 

tradition that the offspring needs to provide for the family at any cost.85  

Human trafficking does not only have adverse effects for its victims.86 It also affects societies 

in a number of ways as it weakens the rule of law and the respect for individual rights. 

Additionally, it affects the economy as labour exploitation subsequently reduces the wages 

of legitimate workers and the victims of trafficking do not contribute to the country’s 

economy.87  

It is important to acknowledge that trafficking is primarily a societal problem and the 

outcome of a number of social and economic problems. As Roth points out human trafficking 

cannot be solved alone by legislative measures, but legal responses make all the difference 

for the victims and in the long run contribute to combatting the phenomenon.88 

From a legal point of view human trafficking has been viewed as a phenomenon in the 

crossroads of human rights, crime, labour offences and migration. In addition to being a 

criminal offence human trafficking is considered a gross human rights violation. It is an 

offence to the dignity and the integrity of a human being. Especially the Council of Europe’s 

Convention on Action against Trafficking in Human Beings highlights this human rights 

aspect.89 

                                           
80 Ezeilo 2018, p. 52. 
81 Roth 2010, p. 94. 
82 Zhidkova 2015, pp. 16-18; Shelley 2013, p. 116. 
83 Global Report on Trafficking in Persons 2018, p. 38; Zhidkova 2015, p. 16; Shelley 2013, p. 119. 
84 Shelley 2013, p. 119. 
85 Shelley 2010, p. 302. 
86 Bales 2012, pp. 290-291. 
87 Shelley 2010, p. 300; Bales 2012, p. 293. 
88 Roth 2010, p. 12. 
89 More on the CoE Trafficking Convention in Chapter 3.2. 
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Migrant smuggling is a very closely related field to human trafficking and often the issues 

are addressed simultaneously.90 In many situations where there is demand for smuggling 

services by illegal means human traffickers also find a share for their business.91 Some 

people might begin their journey as paying clients of migrant smugglers, but end up being 

exploited by traffickers for example because they are forced to repay the costs of the travel 

through work or prostitution.92 However, migrant smuggling and human trafficking are to 

be kept as two separate issues and crimes.93 At the same time with adopting the Trafficking 

Protocol a separate Protocol against the Smuggling of Migrants by Land, Sea and Air was 

adopted signaling the separation of these two issues.94  

Comprehending and defining human trafficking has constituted a problem ever since the 

surfacing of the term in the late nineteenth century.95 Human trafficking was addressed for 

the first time in the International Agreement for the Suppression of the “White Slave Traffic” 

in 1904 and the following Convention on the same issue in 1910. White slave traffic referred 

solely to the prostitution of white women and girls.96 In 1949 the Convention for the 

Suppression of the Traffic in Persons and the Exploitation of the Prostitution of Others 

combined all its preceding treaties97 at the time into one that would remain the central treaty 

addressing human trafficking until 2000. The 1949 Convention’s definition of human 

trafficking was concerned only with exploitation of prostitution, leaving trafficking for any 

other purpose outside the scope of the convention.98 The Convention, however, had some 

                                           
90 Zhidkova 2015, p. 9. 
91 Roth 2010, p. 69. 
92 Aston 2016, p. 12; Skrivankova 2018, p. 109. 
93 This work focuses solely on human trafficking leaving migrant smuggling aside. There are essential 

differences between these two concepts and phenomena. Firstly, migrant smuggling does not include 

exploitation or coercion since people voluntarily enter into a contract with the smugglers. Secondly, human 

trafficking is considered a violation of human rights and a crime against an individual whereas migrant 

smuggling is a violation of national sovereignty. Finally, migrant smuggling is always a transnational act 

whereas human trafficking can also happen within national boundaries. Aston 2016, p. 14; Roth 2010, p. 87; 

Obokata 2005, p. 447. 
94 Article 3 of the Smuggling Protocol defines smuggling of migrants (also for the first time) as “the 

procurement, in order to obtain, directly or indirectly, a financial or other material benefit, of the illegal entry 

of a person into a State Party of which the person is not a national or a permanent resident”. 
95 Equally legal scholars and social scientists have confused the term with smuggling or prostitution. 

Zhidkova 2015, p. 8. 
96 Allain 2018, p. 5. 
97 These treaties were the 1910 International Convention for the Suppression of White Slave Traffic, the 1921 

International Convention for the Suppression of the Traffic in Women and Children and the 1933 

International Convention for the Traffic in Women of Full Age. 
98 Obokata 2015, p. 173; Gallagher 2018, p. 21. 



 

16 

 

potential as it recognized that men and boys could be subject to prostitution and it was 

applied to both internal and international trafficking.99  

The 1949 Convention was still widely criticized for several omissions100 and it did not reach 

a particularly successful ratification status.101 There was an apparent need for a 

comprehensive treaty on the issue and the emergence of transnational organized crime and 

migrant smuggling in the turn of the century offered further incentive for broadening the 

concept of human trafficking.102  

 

2.2. Human trafficking and organized crime 

It is necessary to realize the connection between human trafficking and organized crime.  

Globalization has enabled access to global markets for everyone and criminal groups enjoy 

all the benefits of globalization just as anyone else.103 As human trafficking is closely linked 

with international labour migration, the phenomenon has additionally been referred to as the 

“underside of globalization”.104 The Trafficking Protocol as the principal instrument 

concerning human trafficking forms part of the United Nations Convention against 

Transnational Organized Crime (UNTOC), indicating the connection between these two 

spheres.105 The European Union has also explicitly recognized human trafficking as a 

particularly serous form of organized crime.106 

As stated in the introduction human trafficking has an allure as it provides a relatively easy 

and low risk field to run a lucrative business. With the profit from trafficking business, 

organized criminal groups are able to fund their other operations.107 Thus, it has become one 

of the most profitable industries organized criminal groups are involved in.108 Organized 

crime is also often dependent on the corruption of public authorities.109 Especially organized 

criminal groups have the resources and capacity to pay off or intimidate local government 

                                           
99 Obokata 2015, p. 173. 
100 Obokata 2015, p. 173. 
101 Siller 2017, p. 80. 
102 Gallagher 2018, p. 22. 
103 Obokata 2006, p. 29. 
104 Roth 2010, p. 4. 
105 See Chapter 3.1. Shelley considers the decision to address trafficking in the context of transnational crime 

as “highly significant, as it defines the problem not as a small scale one but as a phenomenon tied to 

international organized crime”. Shelley 2013, p. 117. 
106 The Treaty of the Functioning of the European Union, art. 83.  
107 Obokata 2006, p. 31. 
108 Zhidkova 2015, p. 11. 
109 Skrivankova 2018, p. 110. 
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and law enforcement officials.110 Transnational organizations have additionally been able to 

exploit the opportunities of a globalizing world as legal responses are primarily state based, 

whereas their actions spread over a number of states or even continents.111 

Trafficking organizations vary from highly organized and hierarchical to smaller, 

unorganized operations.112 Majority of actors are still smaller and decentralized groups, but 

during the past years there has been evidence of their work becoming more professional and 

discrete.113 Most notably in Asia there is a number of large criminal organizations involved 

in trafficking.114 Compared to the rest of the world criminal organizations in Asia have 

specialized in human trafficking and they participate in both domestic and transnational 

trafficking.115  

Organized criminal groups are by no means the only ones engaging in human trafficking.116  

For the purpose of this thesis organized criminal groups provide an interesting group, as they 

are most likely to have well-funded, organized and structured business models and they 

could potentially be able to carry out widespread or systematic attacks against a civilian 

population. This, however, leads to a larger question of the relationship between 

transnational organized crime and international criminal law, which is not possible to review 

within the scope of this thesis. Olásolo has for example suggested that international criminal 

law should also be employed in the fight against transnational organized crime as 

international conventions addressing the issue have clearly been insufficient.117 

 

2.3. Conflict and human trafficking 

During the past years, the connection between human trafficking and armed conflict has also 

gained more attention. The IOM has for some time already suggested that special attention 

                                           
110 Arrlachi 2011, p. 40; Shelley 2013, p. 122. 
111 Shelley 2013, p. 117. 
112 Skrivankova 2018, p. 110; Shelley 2010, p. 84. 
113 Shelley 2010, p. 84. 
114 Shelley 2010, p. 141. 
115 Especially China has a huge market for human trafficking. Economic growth has fueled domestic 

trafficking for forced or bonded labour in factors. The well-known one-child policy has left a number of 

Chinese men without wives, which has led to the trafficking of women from poorer Asian states to China. 

See Shelley 2010, pp. 144-145. 
116 Other actors include for example armed forces, terrorist groups, relatives of the victims and security or 

law enforcement personnel. Shelley 2010, pp. 83-84. 
117 See Olásolo 2018, pp. 91-97. See also chapter 1 Terms and Concepts on the distinctive features of 

international and transnational criminal law. 
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to human trafficking should be paid in times of crisis.118 The UNSC addressed the issue with 

a resolution in November 2017 and voiced its concern over the growing number of conflict 

situations in which human trafficking is known to thrive.119  

Conflicts typically result in masses of people fleeing their homes and seeking refuge. 

Majority of these people end up being internally displaced or making their way to 

neighboring countries. Refugee camps provide a propitious environment for human 

traffickers to pray on vulnerable individuals.120 Sexual violence is also common and 

especially young women and girls are a high-risk group for sexual exploitation.121   

Conflicts create a general environment of vulnerability.122 People who have had to flee their 

homes are typically in a weaker situation to access education or find employment, which 

also leaves them more vulnerable for exploitation under false pretenses. Refugees are for 

instance, more willing to take up almost any job and they are susceptible to being recruited 

with false offers.123  

Human trafficking is also used by armed groups to intimidate opposing sides, as an incentive 

to recruit new fighters or, simply, to generate income.124 Armed groups are also known to 

use child soldiers and eradicating the use of child soldiers has also been on the ICC’s 

agenda.125 The UN has even considered that trafficking of women and girls makes up a 

“critical” part of the funding of terrorist groups.126 

                                           
118 See IOM: Addressing human trafficking and exploitation in times of crisis 2015. 
119 The Security Council condemned especially trafficking for the purpose of sexual slavery, sexual 

exploitation, and forced labour practiced by the Islamic State of Iraq and the Levant (ISIL), Boko Haram, Al-

Shabaab and the Lord’s Resistance Army. UN Doc. S/RES/2388 (2017), para. 10. 
120 Houston 2017, pp. 214-215. 
121 Global Report on Trafficking in Persons 2018, p. 11; Trafficking in Persons in the Context of Armed 

Conflict 2018, p. 11. For example in the context of the Syrian conflict especially young girls hoping to flee 

the reality of refugee camps in Jordan end up being sexually exploited by Saudi men under false pretenses of 

marriage. Houston 2017, p. 215. 
122 Bales 2012, p. 291. 
123 For example at a refugee camp in Bangladesh Rohingya refugees have been falsely offered employment 

and instead they have ended up being sexually abused, forced into prostitution, deprived of sleep or denied to 

leave their work places. See UN warns of trafficking, sexual abuse in shadow of Rohingya refugee crisis, 14. 

November 2017. 
124 Trafficking in Persons in the Context of Armed Conflict 2018, p. 19. 
125 The ICC has already addressed the issue of child soldiers in armed conflict when it found Thomas 

Lubanga Dyilo guilty of the war crime of enlisting and conscripting children under 15. The ongoing trial of 

Dominic Ongwen presents interesting questions as he is a former child soldier himself and who is now as a 

former LRA commander charged for enslavement as crimes against humanity. 
126 See e.g. UNSC CTED: Identifying and Exploring the Nexus Between Human Trafficking, Terrorism, and 

Terrorism Financing. 
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Conflict and post-conflict zones typically suffer from a weak rule of law, political instability 

and impunity.127 These factors combined with forced displacement, humanitarian need and 

family breakdowns make it possible for human trafficking among other criminal activity to 

thrive in a conflict situation.128 The collapse of state structures and a general state of 

lawlessness is typically followed by the surfacing of criminal groups that might not even be 

directly related to the conflict. Besides armed groups so called ‘opportunists’ take advantage 

of the chaotic situations and seek to make a profit.129  

The environment of lawlessness and dysfunctional central institutions possibly combined 

with institutionalized impunity also leads to a situation where perpetrators and traffickers 

are more seldom held accountable for their acts. Perpetrators are also aware of this and their 

probabilities to get away with anything as there are more pressing matters to attend to.130 

When the national capacity is not there, the hopes of justice rest on the ICC, which was 

created particularly for these type situations.131 

 

3. International Legal Framework 

3.1. The Trafficking Protocol 

Human trafficking was defined in international law for the first time only in December 2000 

when the United Nations Convention against Transnational Organized Crime (UNCTOC) 

was adopted.132 At the same time with the UNCTOC three supplementary treaties were 

adopted, one of which was the Protocol to Prevent, Suppress and Punish Trafficking in 

Persons, Especially Women and Children.133 The other two protocols address migrant 

smuggling134 and trafficking in firearms.135 

                                           
127 See Houston 2017, pp. 211, 217. Sierra Leone, Kosovo and Haiti demonstrate just a few post-conflict 

situations where human trafficking was known to thrive. 
128 Trafficking in Persons in the Context of Armed Conflict 2018, p. 5. 
129 Trafficking in Persons in the Context of Armed Conflict 2018, pp. 19-20. 
130 Houston 2017, p. 219. 
131 This also places pressure on the ICC as victims acquire knowledge of the court they place high hopes on 

it. Therefore, an important aspect of the Courts work needs to be outreach and managing the expectations of 

victims so that huge disappointments can be avoided. 
132 UNGA Resolution 55/25.  
133 Widely referred to as the Palermo Protocol or Trafficking Protocol. As of 26 July 2018 the Trafficking 

Protocol has 189 States Parties. 
134 Protocol against the Smuggling of Migrants by Land, Sea and Air (15 November 2000) A/RES/55/25. 
135 Protocol Against the Illicit Manufacturing of and Trafficking in Firearms, Their Parts and Components 

and Ammunition (31 May 2001) A/RES/55/255. 
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Before this trafficking was included in various international legal treaties, but disagreement 

about a comprehensive definition had prevented a final word on the issue.136 Deciding on a 

legal definition was a major accomplishment as any subsequent regulations on trafficking 

would have been left ineffective if there was no widely agreed definition on which to base 

them.137 This definition also has worked as the basis for various national criminalizations of 

trafficking.138 

There was an unusual amount of interest from NGOs and IGOs in the drafting process 

particularly because of the Trafficking Protocol.139 The outcome of the drafting process was 

a Trafficking Protocol which recognized that trafficking includes a far broader range of 

situations than only prostitution.140 The definition acknowledged that also other individuals 

aside of women and children could be victims of trafficking and that trafficking extends 

beyond purely sexual exploitation and can occur in all labour sectors. 

Article 3(a) of the Trafficking Protocol defines human trafficking followingly:  

the recruitment, transportation, transfer, harbouring or receipt of persons, by means 

of the threat or use of force or other forms of coercion, of abduction, of fraud, of 

deception, of the abuse of power or of a position of vulnerability or of the giving or 

receiving of payments or benefits to achieve the consent of a person having control 

over another person, for the purpose of exploitation. Exploitation shall include, at a 

minimum, the exploitation of the prostitution of others or other forms of sexual 

exploitation, forced labour or services, slavery or practices similar to slavery, 

servitude or the removal of organs; 

 

The definition comprises of three elements: the act, means and purpose, which all need to be 

present to constitute human trafficking. Firstly, an act of recruitment, transportation, 

transfer, harbouring or receipt of persons is required. The second element establishes the 

actus reus of trafficking and explains the means by which the victims are moved.141 These 

means listed are “the threat or use of force or other forms of coercion, of abduction, of fraud, 

of deception, of the abuse of power or of a position of vulnerability or of the giving or 

                                           
136 Gallagher 2010, p.12.   
137 Gallagher 2018, p. 30; Müller 2018, p. 48; Siller 2018, p. 80.  
138 E.g. the Finnish Criminal Code as well as legislation in other EU countries. 
139 Gallagher 2018, p. 26. 
140 Ibid. Gallagher 2018, p. 26. 
141 Obokata 2015, p. 174. 
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receiving of payments or benefits to achieve the consent of a person having control over 

another person”.  

The final element is the purpose for which individuals are trafficked. The definition includes 

a list of examples of what acts are considered at a minimum to constitute exploitation. These 

are “exploitation of the prostitution of others or other forms of sexual exploitation, forced 

labour or services, slavery or practices similar to slavery, servitude or the removal of 

organs”. This list includes both sex and non-sex industries.142 

 

Article 3(b) includes that the consent of a victim is always irrelevant when the means 

prohibited in the article have been used. This shifts the Protocol’s emphasis from coercion 

to exploitation as it provides protection to all victims despite the fact if they are able to prove 

if they were in fact forced.143 Further, in Article 3(c) it is stated that the recruitment, 

transportation, transfer, harbouring or receipt of a child under 18 years old for the purpose 

of exploitation shall always be considered "trafficking in persons".  

According to article 4 the Trafficking Protocol is applied always when the acts are 

transnational in nature and a criminal organization is involved.144 The Trafficking Protocol 

sets an obligation for states parties to criminalize human trafficking as described in article 3, 

when committed intentionally, in their domestic legislation.145  

The definition of human trafficking adopted in the Trafficking Protocol can be considered 

the universal definition as it has been accepted by all relevant UN bodies, intergovernmental 

and non-governmental organizations working on the issue.146 States have recognized the 

Trafficking Protocol as the principal legally binding and global instrument addressing human 

trafficking.147 

The Trafficking Protocol was meant to cover a wide range of exploitative situation, including 

those where “the person involved has no real and acceptable alternative but to submit to the 

                                           
142 Obokata 2015, p. 174. 
143 Kim 2011, p. 10. 
144 Trafficking Protocol article 4 on scope of application states that it shall apply to “offences established in 

accordance with article 5 of this Protocol, where those offences are transnational in nature and involve an 

organized criminal group”.  
145 Trafficking Protocol, art. 5.   
146 Gallagher 2010, p. 42; Müller 2018, p. 48; Roth 2012, p. 78. The definition is adopted in the Council of 

Europe Convention on Action against Trafficking in Human Beings, art. 4 and ASEAN Convention Against 

Trafficking, art. 2. 
147 “Trafficking in human beings” Decision 4/4, para. (d); Gallagher 2010, p. 42. 
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abuse”.148 The Protocol broadens the scope of prohibited activities by diminishing the 

relevance of given consent as well as expanding the list of coercive means to include non-

violent means.149 The Finnish Non-Discrimination Ombudsman150 has underlined that 

especially in cases of trafficking of women and girls for prostitution the emphasis should be 

focused on the possibly exploitative and coercive situation in the destination country instead 

of concentrating on the existence of forceful recruitment and transportation methods.151 

What is noteworthy is that the term exploitation remains undefined.152 The Trafficking 

Protocol’s list of acts constituting exploitation is in no way exhausting and only establishes 

the minimum threshold. This has caused problems as to when exploitation is of such nature 

that the question is of human trafficking and there remain “grey areas” between recognized 

forms of exploitation.153 Trafficking for sexual exploitation, organ removal or slave like 

exploitation are rather well recognized, but typically complex situations and forms of labour 

exploitation have been harder to identify. 

 

3.2. Other international instruments 

Besides the Trafficking Protocol, there is a number of international treaties and other 

instruments addressing human trafficking, especially in the field of human rights and 

international labour law. The amount and scale of international conventions and treaties 

touching on the subject already indicate the extent and variety of forms in which human 

trafficking can occur. 

The prohibition of human trafficking can be traced back to a number of fundamental human 

rights declarations and conventions. The prohibitions for the abolishing slavery, human 

trafficking and all types of exploitation can be found in the UDHR.154 The crime of human 

trafficking violates a number of rights embodied in the UDHR. The preamble emphasizes 

                                           
148 United Nations Office on Drugs and Crime, Travaux Préparatoires of the negotiations for the elaboration 

of the United Nations Convention against Transnational Organized Crime and the Protocols thereto, 2006, p. 

347. 
149 Statement of the Finnish Non-Discrimination Ombudsman, 11.6.2018. 
150 The Finnish Non-Discrimination Ombudsman serves as a National Rapporteur on human trafficking and 

follows action against human trafficking in Finland, human trafficking at large, compliance with international 

obligations and the effectiveness of national legislation. 
151 Statement of the Finnish Non-Discrimination Ombudsman, 11.6.2018. 
152 The absence of a comprehensive definition for exploitation has prompted a fair amount of discussion. For 

a thorough overview on the concept of exploitation see e.g. The Concept of ”Exploitation” in the Trafficking 

in Persons Protocol 2015 and Skrivankova 2018. 
153 IOM: Thematic Paper Trafficking in Persons, p. 3. 
154 Aston 2016, p. 56. 
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that the ‘inherent dignity and of the equal and inalienable rights of all members of the human 

family is the foundation of freedom, justice and peace in the world.’ Article 1 states that 

everyone is born free with equal dignity and rights and Article 4 explicitly prohibits 

slavery.155 In addition, the ICCPR in article 8 clearly lays down the prohibition of slavery 

and slave trade. Human trafficking as such is also prohibited in the Charter of Fundamental 

Rights of the European Union.156 

The definition of slavery originates from the 1926 Slavery Convention157 and its 

Supplementary Convention in 1956.158 Article 1 of the Slavery Convention provides that: 

“slavery is the status or condition of a person over whom any or all of the powers attaching 

to the right of ownership are exercised”. Thirty years later states decided to broaden the 

scope of prohibited acts with debt bondage, serfdom, servile marriage and certain forms of 

child labour.159 

The International Labour Organisation (ILO) regime has had a central role in the work 

against forced labour ever since its creation in 1919.160 The definition of forced and 

compulsory labour stems from the 1930 Forced Labour Convention which defines them as 

“all work or service which is exacted from any person under the menace of any penalty and 

for which the said person has not offered himself voluntarily”.161 Additional provisions to 

abolish forced and compulsory labour were adopted with Convention No. 105 on the 

Abolition of Forced Labour162 and Convention No. 182 on the Worst Forms of Child 

Labour.163  

A few words need to be said about the Council of Europe Convention on Action against 

Trafficking in Human Beings, which is binding for EU-member states.164 The definition of 

                                           
155 Other noteworthy articles are article 13 guaranteeing freedom of movement an article 23(1) freedom to 

choose employment. 
156 Article 5. 
157 Slavery Convention (adopted 25 September 1926, entered into force 9 March 1927) 60 LNTS 253. 
158 Supplementary Convention on the Abolition of Slavery, the Slave Trade and Institutions and Practices 

Similar to Slavery (adopted 7 September 1956, entered into force 30 April 1957). 
159 Forced labour and trafficking: a casebook of court decisions 2009, p. 13. 
160 Ibid., p. 1. 
161 Convention concerning Forced or Compulsory Labour (No. 29) (28 Jun 1930), art. 2. 
162 Abolition of Forced Labour Convention, 1957 (No. 105), 40th ILC session (25 Jun 1957). 
163 The Convention lists slavery and similar issues, trafficking of children, debt bondage and serfdom and 

forced or compulsory labour as worst forms of child labour. Convention concerning the Prohibition and 

Immediate Action for the Elimination of the Worst Forms of Child Labour (No. 182), 87th ILC session (17 

Jun 1999). 
164 The Council of Europe Convention on Action against Trafficking in Human Beings, (3 May 2005), CETS 

No.197. The Convention is also referred to as the Warsaw Convention. Another similar regional instrument is 
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human trafficking adopted it is identical to the one in the Trafficking Protocol.165 The 

Convention is, however, first and foremost a human rights instrument. The Convention 

focuses more on human trafficking as a violation of human rights and it sets stricter 

obligations for states to identify, assist and protect victims of trafficking.166 Articles 18 to 31 

also require member states to criminalize trafficking. Case law of ECtHR supplements the 

Convention167 and it has given out noteworthy judgments on what constitutes human 

trafficking.168 

There is also a number of other international treaties and conventions touching upon human 

trafficking and the treatment and status of victims. These include for example the 

Convention on the Elimination of all Forms of Discrimination against Women from 1979169 

as well as the Convention on the Rights of the Child170, its Protocol on the Involvement of 

Children in Armed Conflict and the Optional Protocol on Sale of Children, and Child 

Prostitution and Child Pornography, which altogether prohibit the trafficking of children for 

any purpose. 

International Convention on the Protection of the Rights of All Migrant Workers and 

Members of their Families171 aims at eliminating the exploitation of migrant workers and 

the 1951 Refugee Convention provides that victims of trafficking should be considered 

especially for a refugee status.172  

 

3.3. Forms of trafficking 

                                           
the ASEAN Convention against Trafficking in Persons, Especially Women and Children (entered into force 8 

March 2017).  
165   
166 The intended level of protection was, however, weakened during the negotiations and did not reach the 

level envisioned at the beginning. Still the Convention clearly considers the position of victims and their 

rights more than the Trafficking Protocol. See Roth 2010, p. 103-113. 
167 Roth 2010, p. 105. 
168 The most important judgment so far is Rantsev v. Cyrus and Russia from 2010. It requires states to have in 

place legislation and a practical framework that protects individuals from becoming victims of human 

trafficking and that such crimes will be investigated. Even though human trafficking is not explicitly 

mentioned in the ECHR the ECtHR concluded it falls within the scope of article 4. 
169 Convention on the Elimination of All Forms of Discrimination against Women, UN GA Resolution 

34/180, 18 December 1979. 
170 Convention on the Rights of the Child, UN GA Resolution 44/25, 20 November 1989. 
171 International Convention on the Protection of the Rights of All Migrant Workers and Members of their 

Families (adopted 18 December 1990, entered into force 1 July 2003), preamble. 
172Convention Relating to the Status of Refugees (adopted 28 July 1951, entered into force 22 April 1954).  

Victims of trafficking are not automatically entitled for refugee status. 
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As stated the Trafficking Protocol expanded the definition of trafficking beyond only 

prostitution. It refers explicitly to the three perhaps most well recognized forms of 

trafficking: sexual exploitation, labor exploitation, and the removal of organs.173 Trafficking 

for sexual and labour exploitation are clearly the most prevailing forms, comprising over 90 

% of trafficking cases.174 The Trafficking Protocols provision ‘practices similar to slavery’ 

is seen as a reference to the Supplementary Slavery Convention and by this it includes debt 

bondage, serfdom, servile forms of marriage and sale of children for exploitation within the 

scope of human trafficking.175 

However, there is a variety of forms in which human trafficking can appear besides these 

forms. Some other existing categories are at least chattel slavery, forced marriage, forced 

labour, bonded labour or debt bondage, involuntary domestic servitude, sex trafficking, 

slavery by descent, child trafficking, worst forms of child labour and child soldiering. 

Distinguishing all these forms into separate groups is not straightforward, as for example 

sexual slavery may exist alongside other forms, typically labour trafficking.176 

The variety of forms in which human trafficking can occur poses a number of problems. 

Some forms are perhaps not considered to rise to the same level of severity as others. Thus, 

there exist a question where to draw the line and what practices fall under the legal definition 

of human trafficking. Overgeneralization of the term of human trafficking can easily lead to 

oversimplifying the issue and result in a situation where many exploitative practices are 

overlooked.177 On the other hand, excluding certain forms of trafficking can just as well 

cause confusion.178 

For example not all forms or cases of labour under exploitative conditions amount to human 

trafficking. There are many different reasons why people end up working under horrible 

conditions. There might be deep-rooted poverty and vulnerability on the background, but 

working under disadvantageous conditions does not amount to trafficking if it is done 

                                           
173 Efrat 2015, p. 34. 
174 Global Report on Trafficking in Persons 2016, p. 6. 
175  The Concept of ”Exploitation” in the Trafficking in Persons Protocol 2015, p. 33-35. 
176 Bruke and Bruijn 2018, pp. 6-8. Efrat has especially paid attention to the problem that most international 

organs, policy initiatives and research do not make a distinction between different forms of trafficking, which 

makes combatting the phenomenon even more arduous. However, at the same time the overlapping of 

different forms makes strict categorization difficult. Efrat 2015, p. 37. 
177 See Mishra 2015, p. 20-25. 
178 Ibid, p. 25. 
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voluntary and not under coercion.179 Further, each individual is different and experiences of 

what constitutes coercion can vary.180 In any case the concept of forced labour covers a 

broader range of situations and has a lower threshold than human trafficking.181 For example 

the Finnish Criminal Code includes alternative provisions of extortionate work 

discrimination to cover less severe exploitation and situations of falling short of human 

trafficking.182 

 

3.4. The distinction between human trafficking and slavery 

As mentioned human trafficking is widely characterized as “modern-day slavery”. 

Additionally, human trafficking has been linked with enslavement in the Rome Statute 

article 7(1)(c). However, using the concepts of slavery and human trafficking 

interchangeably may result in an inaccurate understanding of the issue.183 Thus, it is 

necessary to analyze the difference between these two legal concepts. 

There are many similarities between human trafficking and slavery with regard to the 

prohibited conduct and protected interests. Both crimes involve the organized movement of 

people for exploitative purposes184 and both are considered grave violations of human 

dignity and freedoms. Neither of the acts are considered to belong to a democratic society.185 

The notions of slavery and enslavement186 have also developed during the past century as 

additional conventions on the abolition of slave-like practices, forced labour and human 

trafficking have been adopted. This would indicate that the understanding of enslavement 

has expanded.187 

                                           
179 Ezeilo 2018, p. 55. The jurisprudence on whether economic pressure could be considered as a factor 

turning work into forced labour is not settled. See Forced labour and trafficking: a casebook of court 

decisions 2009, p. 5 and Bandhua Mukti Morcha v. Union of India. 
180 Forced labour and trafficking: a casebook of court decisions 2009, p. 5. 
181 See e.g. Yhdenvertaisuusvaltuutetun lausunto: ihmiskaupan kaltainen pakkotyö HE 69/2016 vp - EV 

124/2016 vp. 
182 Finnish Criminal Code Chapter 47, section 3(a). The provisions of human trafficking and extortionate 

work discrimination are however partially overlapping, which has lead to situations where potentially more 

severe cases have been adjudicated as extortionate work discrimination. See on the distinction for example 

THO:2013:8, where the district court’s judgment on human trafficking was overturned by the Turku Court of 

Appeals which found the defendants guilty of extortionate work discrimination instead. 
183 Bure and Bruijn 2018, p. 4. 
184 Gallagher 2010, p. 177. 
185 Rantsev, para. 282. 
186 The term enslavement is typically employed in the statutes of criminal courts and tribunals instead of the 

term slavery. Siller 2016, p. 412. 
187 Pocar 2007, p. 9. 
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One of the most important aspects when comparing these two concepts is that if human 

trafficking were considered a form of slavery, it would mean that all the strict legal 

consequences applying to slavery would also apply to trafficking.188 Prohibition of slavery 

is generally recognized as a jus cogens norm as well as customary international law.189  

The definition of enslavement in article 7(2)(c) of the Rome Statute has been adopted from 

the 1926 Slavery Convention.190 Article 1 of the convention defines slavery as “the status or 

condition of a person over whom any or all of the powers attaching to the right of ownership 

are exercised’”. The ICTY in Kunarac also confirmed that the customary international law 

definition of enslavement is based on the one from the 1926 Convention as it stated that 

“enslavement as a crime against humanity in customary international law consists of the 

exercise of any or all of the powers attaching to the right of ownership over a person”.191 

Therefore, the central element of slavery is the “exercise of powers attaching to the right of 

ownership”. 

The characterization of slavery in the 1926 Slavery Convention was considered to refer to 

traditional ‘chattel slavery’.192 The purpose of the Convention was to abolish slavery in all 

its forms, which meant slavery de jure as well as de facto since many countries had already 

abolished the legal recognition of slavery by 1926.193 The AC considered in Kunarac that 

the definition of slavery has evolved since 1926 and now includes contemporary forms of 

slavery, which “are also based on the exercise of any or all powers attaching to the right of 

ownership”.194 Since the Kunarac judgment the definition of slavery has clearly been 

understood as more comprehensive than merely chattel slavery. 

In Rantsev the ECtHR considered that trafficking in the meaning of article 3(a) of the 

Trafficking Protocol is included within the scope of ECHR article 4 prohibition of slavery 

and forced labour.195 The case considered the obligations of Cyprus and Russia in a 

                                           
188 Gallagher 2010, p. 178-179; Bassiouni 1991, p. 446. 
189 Kunarac Trial Judgment, paras. 519-520. 
190 With the additional reference ‘and includes the exercise of such power in the course of trafficking in 

persons, in particular women and children’. 
191 Kunarac Trial Judgment, para. 539.  
192 Kunarac Appeals Judgment, para. 117. Chattel slavery was the most common form of slavery in the 

United States until 1865, when slavery was prohibited by the Thirteenth Amendment. Chattel slavery is 

typically considered to mean the buying and selling of individuals as commodities and treating them as 

articles of possession (also possibly attaching a legal right of ownership). Burke and Bruijn 2018, p. 7.  
193 The Queen v. Tang, para. 25. 
194 Kunarac Appeals Judgment, para. 117. 
195 Rantsev v. Cyprus and Russia, para. 282. In its first case concerning trafficking, Siliadin v. France, the 

ECtHR found that the applicant had been held in servitude and subjected to forced labour, but concluded this 
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suspected situation of trafficking that resulted in the death of the victim. In its reasoning, the 

ECtHR stated that “trafficking in human beings by its very nature and aim of exploitation, 

is based on the exercise of powers attaching to ownership’ and it can be ‘described as the 

modern form of the old worldwide slave trade”.196 However, the Court’s reasoning left it 

uncertain why it considered human trafficking to fall within the scope of Article 4197 and 

whether it considered trafficking to fall under slavery, servitude or forced and compulsory 

labour.198  

Based on the Trafficking Protocol definition the act of trafficking is fulfilled when a 

trafficker transfers individuals from one place to another with the intention to exploit them 

or with the full knowledge that the individuals will be exploited at their destinations by 

someone else.199 The Trafficking Protocol definition of human trafficking contains no 

requirement for the exercise of powers of ownership. Therefore, compared to slavery human 

trafficking needs to be understood as a broader concept.200 

A number of scholars have, however, considered human trafficking to constitute slavery. 

Bales argues that virtually almost all forms of labour exploitation should also be considered 

as slavery.201 A similar vein of argumentation has been presented by Allain, who argues that 

the definition of human trafficking nowadays incorporates all types of human exploitation. 

According to Allain “we can and should speak of human trafficking and slavery in the same 

breath” despite their very different histories as it is in the global interest to criminalize all 

forms of exploitation.202 In my view, this is a very noble sentiment, but in reality it is 

necessary to differentiate between these two as human trafficking is a clearly broader 

concept than slavery. The High Court of Australia noted aptly in its deliberation on the term 

slavery that it “is important not to debase the currency of language, or to banalise crimes 

                                           
did not amount to slavery in the traditional sense of the concept. Thus, in Rantsev the ECtHR came into a 

contrary conclusion. 
196 Rantsev v. Cyprus and Russia, para. 182. 
197 Gallagher 2010, p. 189. 
198 van der Wiltt 2014 (a), p. 312. 
199 Obokata 2015, p. 174. 
200 Hall and Stahn 2016, p. 261 (para 121); Obokata 2005, p. 54; van der Wilt 2014 (a), p. 13. 
201 Bales 2012, p. 282; Bales is known for advocating for an expanded understanding of slavery. Gallagher 

2010, p. 178. 
202 Human trafficking originates from the need to suppress the prostitution of women and girls (referred to as 

‘White Slave Traffic’) in the late 19th century, whereas, slavery has existed throughout history and it was 

justified for long until it was prohibited by several treaties in the turn of the 20th century. Allain 2018, pp. 3-

5, 10. 
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against humanity, by giving slavery a meaning that extends beyond the limits set by the text, 

context, and purpose of the 1926 Slavery Convention”.203  

It is apparent from already the Kunarac judgment that the traditional conception of slavery 

as purely meaning the destruction of an individual’s judicial personality204 is gradually 

receding.205 Gallagher considers that the legal definition of slavery and its customary law 

prohibition are at the moment in a state of change.206 Currently, only the most serious cases 

of trafficking where there is distinct exercise of powers attaching to the right of ownership 

could qualify within the scope of slavery. In the future the definition of slavery is prone to 

cover a more modern and nuanced interpretation of what is considered as ownership.207 

In practice there are most likely various situations where both the act of trafficking and the 

act of enslavement can be attributed to the perpetrator, but as elaborated these are still two 

different crimes. While trafficking may be an indicator of the crime of enslavement,208 not 

all trafficking conduct will necessarily amount to enslavement. 

 

3.5. Human trafficking in customary international law 

Since treaties only bind their States parties, customary international law has a prominent 

role. As the prohibition of human trafficking in international law is mainly based on treaty 

law,209 it is necessary to evaluate whether its prohibition constitutes a norm of customary 

international law. As stated in the previous chapter human trafficking as such is not included 

under the prohibition of slavery and thus does not enjoy its customary law status.  

The international ad hoc tribunals210 have based much of their subject-matter jurisdiction on 

customary law. Article 21(1)(b) of the Rome Statute also indicates that when the Rome 

Statute is ambiguous on an issue it shall apply applicable treaties as well as the principles 

and rules of international law. This includes the application of customary international 

law.211 

                                           
203 The Queen v. Tang, para. 32. 
204 Guide to the Travaux Préparatoires of the ICCPR, p. 167; Kunarac Appeals Judgment, para. 117. 
205 Gallagher 2010, p. 180-189. 
206 Gallagher 2010, p. 191. 
207 Gallagher 2010, pp. 190-191. 
208 Kunarac Trial Judgment, para. 542. 
209 Obokata 2015, p. 185. 
210 With international criminal tribunals I refer to the ICTY and ICTR. 
211 Schabas 2016, p. 521. 
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Whether human trafficking is prohibited under customary international law, is an important 

question also, because the ICC and ICTY have considered that the principle of legality 

requires that other inhumane acts212 are to be considered serious violations of international 

customary law and the basic rights drawn from the norms of international human rights 

law.213 Thus, the recognition of the prohibition of human trafficking as a customary norm 

would support it also being a crime against humanity.214 

Customary international law consists of two components: state practice and opinio juris.215 

In order to prove the existence of a customary norm there must be demonstrated virtually 

uniform state practice and this practice has to be accepted as law.216 Facts speaking for the 

existence of a customary norm on the prohibition of human trafficking are that the majority 

of states have adopted legislation217 and national action plans for combatting human 

trafficking. As evidence of opinio juris international and regional organizations have been 

active on the topic of human trafficking with UN General Assembly and Security Council 

Resolutions as well as various soft law instruments.218 Obokata considers that despite 

widespread state practice there are still considerable inconsistencies in national legislation 

and many states are missing action plans or they have not established national authorities to 

deal with human trafficking.219  

There is clearly evidence of the development of a customary international law norm 

prohibiting human trafficking, but unlike other Article 7(1) acts, it seems that it has not quite 

                                           
212 Rome Statute, art. 7(1)(k). 
213 Katanga Confirmation of Charges, para. 448. In Statić the ICTY argued that the application of the 

principle of legality excludes the possibility to derive criminal law norms directly from human rights 

instruments. Statić Trial Judgment, paras 719-721. 
214 Here it should be mentioned that even though the prohibition of human trafficking is not a clear norm of 

customary international law, it is clearly a serious violation of the basic rights drawn from the norms of 

international human rights laws. 
215 North Sea Continental Shelf Cases, para. 74. 
216 North Sea Continental Shelf Cases, para. 74. Customary law can be generally deduced from state practice 

such as concluding treaties, domestic legal practices and legislative measures. Also resolutions of 

international organizations or other soft law instruments can be seen as evidence of opinio juris. Klabbers 

2013, pp. 27-29. For instance, in the Nicaragua Case ICJ concluded that the States acceptance of UNGA 

Resolutions indicated the existence of a customary norm. Nicaragua Case, para. 188. 
217 In August 2018 168 countries had legislation that was broadly in line with the Trafficking Protocol. 

During the past six years 15 countries have amended their legislations to comply with the Trafficking 

Protocol and from 2014 to 2016 the percentage of countries with legislation criminalizing all or most forms 

of trafficking as described in the Trafficking Protocol increased from 83 to 93 %. Global Report on 

Trafficking in Persons 2018, pp. 45-46. 
218 See Obokata 2015, pp. 185-186. 
219 Obokata 2015, p. 186. Obokata points out that the definition of human trafficking was adopted only a 

relatively short time ago and even though the ICJ has argued that the passing of time is not a prerequisite for 

assessing state practice, state practice is still not as ‘extensive and uniform’ as required. 
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yet crystalized into its own customary norm separate from enslavement.220 Gallagher 

considers that despite the convergence of enslavement and human trafficking, it is hard to 

defend the claim that human trafficking in all its forms would be included within the 

customary law prohibition of slavery.221 The means element of the Trafficking Protocol 

definition of human trafficking has, however, been already recognized as customary 

international law by some.222 

Inconsistent state practice and understanding of what constitutes human trafficking seem to 

impede the recognition of human trafficking as customary international law for now. In 

addition, human trafficking is not usually considered a core crime, but instead it is 

categorized as a ‘treaty crime’ or an ‘internationalized crime’.223 Its status as a norm of 

customary international law is still to be confirmed, but there are strong indicators this will 

happen in due course. 

 

3.6. Challenges of the current definition 

Achieving consensus on the definition of human trafficking was a long road as States had 

rather dissenting opinions on a number of issues. This led finally to a challenging and vague 

formulation of human trafficking that enables various interpretations.224 The unlimited 

concept of exploitation225 has led to a plethora of interpretations and it would seem necessary 

to establish some threshold so that, when necessary, attention could be drawn to the most 

serious forms. 

Trafficking is a multi-faceted and complex issue. The Trafficking Protocol entered into force 

only 16 years ago and detecting trafficking and its victims remains a challenge.226 Even 

though there has been increasing regulation on human trafficking and co-operation on the 

issue, criminalization on international level has been considered less important than on 

national levels.227 Müller argues that the issue has been clearly treated more as a 
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transnational crime than an international one.228 He has noted that the legal instruments 

dealing with human trafficking aim at enhancing state co-operation and national 

criminalization instead of establishing a system of international criminal responsibility.229  

Aston sees the problem in that all countries have interpreted the international instruments 

from their own standpoints, which has led to a variety of interpretations of the word 

‘trafficking’. Therefore, it would be necessary to harmonize human trafficking legislation 

around the world as well as the UN Conventions.230  

It is important to acknowledge the possible deficiencies of the Trafficking Protocol’s 

definition of human trafficking, but the definition has been adopted as the basis of human 

trafficking discussion. It is universally recognized and it captures rather successfully the 

variety of forms in which trafficking can occur. Therefore, this thesis will continue using the 

Trafficking Protocol’s definition of human trafficking and examining how it fits within the 

framework of crimes against humanity. 

 

PART II 

4. Crimes against humanity 

The concept of crimes against humanity was developed to defend individuals from grave 

human rights violations.231 It has been recognized throughout history that grave abuses can 

be carried out by governments against its citizens, but for a long time such abuses where 

considered internal matters of the state.232 Nowadays, when a state is not able or willing to 

protect its own citizens from grave violations of fundamental human rights, outside 

interference can be justified since the state has failed its responsibility to protect.233 The 

highly condemnable nature of crimes against humanity is based on the fact that the acts 

primarily target civilian populations.234 

                                           
228 Müller 2018, p. 45. 
229 Ibid, p. 47.  
230 Aston 2016, p. 53-54.  
231 As Schabas has aptly put it: “Crimes against humanity might usefully be viewed as an implementation of 

human rights norms within international criminal law”. Schabas 2016, p. 147. During the drafting phase of 

the Rome Statute crimes against humanity were also referred to as ‘systematic or mass violations of human 

rights’ in the 1991 Draft Code of Crimes. Yearbook of the International Law Commission 1991, p. 103. 
232 Cryer et al. 2014, p. 3; Stahn 2018, p. 55. 
233 Pocar 2007, p. 5; Stahn 2018, p. 55. 
234 Kimpimäki 2015, p. 86. 
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Crimes against humanity were prosecuted for the first time during the Nuremberg 

International Military Tribunal.235 From there on the concept has consolidated its position as 

customary international law and it has developed especially through the case law of the two 

ad hoc tribunals. Compared to war crimes and genocide, which have their own widely 

recognized conventions and definitions, crimes against humanity do not have their own 

international treaty.236 This lack of codification caused difficulty for the drafters as they had 

to practically come up with a new category of crimes using customary international law as a 

starting point.237 

Crimes against humanity are defined in article 7 of the Rome Statute. The first paragraph 

listing the acts reads as follows: 

1. For the purpose of this Statute, "crime against humanity" means any of the following acts 

when committed as part of a widespread or systematic attack directed against any civilian 

population, with knowledge of the attack:  

(a)     Murder;  

(b)     Extermination;  

(c)     Enslavement;  

(d)     Deportation or forcible transfer of population;  

(e)   Imprisonment or other severe deprivation of physical liberty in violation of fundamental 

rules of international law;  

(f)     Torture;  

(g)  Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or 

any other form of sexual violence of comparable gravity;  

(h)  Persecution against any identifiable group or collectivity on political, racial, national, 

ethnic, cultural, religious, gender as defined in paragraph 3, or other grounds that are 

                                           
235 Schabas 2016, p. 148. However, the concept of crimes against humanity was used for the first time in 

1915 by the governments of Russia, Great Britain and France to condemn the massacre of the Armenian 

population by the Turkish government. Bassiouni 2011, p. 88. The London Charter in 1945 defined crimes 

against humanity in its Article 6(c) as “namely, murder, extermination, enslavement, deportation, and other 

inhumane acts committed against any civilian population, before or during the war, or persecutions on 

political, racial or religious grounds in execution of or in connection with any crime within the jurisdiction of 

the Tribunal, whether or not in violation of the domestic law of the country where perpetrated”. In this 

definition, crimes against humanity were seen as a continuum of war crimes and they were linked to the 

context of armed conflict. Nowadays the link between crimes against humanity and conflict has been 

abandoned. Bassiouni 2011, p. 95. 
236 Cryer et al. 2014, p. 229. Genocide has been codified in the 1948 Genocide Convention and war crimes 

are understood as grave breaches of the four Geneva Conventions. Bassiouni has been arguing for the need 

for an international convention on crimes against humanity as numerous conflicts have occurred since World 

War II, but the perpetrators committing crimes against humanity during these conflicts have never been held 

responsible. Bassiouni 1994, p. 457. The ILC is at the moment working on drafting a convention on crimes 

against humanity. See ILC website, http://legal.un.org/ilc/summaries/7_7.shtml (14.5.2019). 
237 Schabas 2016, p. 149. 
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universally recognized as impermissible under international law, in connection with any act 

referred to in this paragraph or any crime within the jurisdiction of the Court;  

(i)     Enforced disappearance of persons;  

(j)     The crime of apartheid;  

(k)    Other inhumane acts of a similar character intentionally causing great suffering, or serious 

injury to body or to mental or physical health. 

 

The definition consists of the physical acts enumerated in the list from a-k and the contextual 

element requiring the attack to be ”committed as part of a widespread or systematic attack 

directed against any civilian population, with knowledge of the attack”. In addition, the 

attack must be carried out “pursuant to or in furtherance of a State or organizational policy 

to commit such attack”.238 

 

4.1. Travaux Préparatoires of the Rome Statute 

Including human trafficking into the Rome Statute was not without contest and several 

suggestions were dismissed along the way before settling on the final formulation.239 The 

issue of human trafficking received little attention during the drafting phase as larger issues, 

such as deciding what the ‘core crimes’ of the ICC should be, dominated most of the 

discussions.240 Nonetheless, it seems that it was the intention of the drafters to include human 

trafficking on some level within the ICC jurisdiction.241 

While drafting the provision of crimes against humanity one of the most challenging issues 

for both the Ad Hoc Committee and the Preparatory Committee was defining the contextual 

elements. There was general support for including the criteria of widespread or systematic 

attack, but other parts of the contextual elements raised considerable discussions.242 The 

main concern of the delegations was to exclude isolated and random acts from the scope of 

the ICC jurisdiction.243 There was also discussion on whether crimes against humanity could 

occur in times of peace or only in the context of conflicts.244 Eventually it was decided that 

                                           
238 Rome Statute art. 7(2)(a). 
239 Hall and Stahn 2016, p. 262 (para 122). 
240 Schabas 2017, p. 19. 
241 Moran 2014, pp. 34-35. 
242 Schabas 2016, pp. 149-150; Cryer et al. 2014, p. 231.  
243 Report of the Ad Hoc Committee 1995, para. 78; Kenya Authorization Decision, para. 94. 
244 Report of the Preparatory Committee 1996, Vol. I, paras. 88-90; Report of the Ad Hoc Committee 1995, 

para. 79. The ICTY Statute art. 5 defined crimes against humanity still as acts “committed in armed conflict, 

whether international or internal in character”. The ICTR Statute that was adopted only a year later in 1994, 

however, did no longer require a nexus to armed conflict. 



 

35 

 

crimes against humanity could also be committed during peace time, which confirmed the 

stance taken by the ICTY in its jurisprudence.245 The delegations also rejected including a 

requirement for discriminatory grounds adopted previously in the ICTR Statute.246 

The Rome Statute article 7 on crimes against humanity was based on the formulations of the 

previous international instruments, but the list was extended to include forced transfer of 

population, enforced disappearances and the crime of apartheid as well as a number of sexual 

and gender-based crimes.247 Because there were no previously recognized and precise 

definitions for crimes against humanity, the drafters added under article 7 another paragraph 

containing definitions to prevent arbitrary interpretations.248 Others considered article 7(2) 

as a welcomed clarification, whereas others saw it as an unnecessary addition that needlessly 

expanded the provision.249 

Throughout the drafting phase, delegations came up with varying proposals for which crimes 

should be included within the jurisdiction of the Court. The Report of the Preparatory 

Committee included a number of treaty-based crimes, such as illicit drug trafficking, 

international terrorism and attacks against United Nations and associated personnel, which 

delegations had presented for consideration.250 These and other proposals were however left 

out as no consensus could be reached on them.251 Limiting the jurisdiction of the ICC was 

reasoned amongst others by financial matters, avoiding complications with jurisdiction, 

ensuring as many treaty parties as possible and gaining automatic subject-matter 

jurisdiction.252 

                                           
245 In 1995 the ICTY Appeals Chamber declared that “it is by now a settled rule of customary international 

law that crimes against humanity do not require a connection to international armed conflict”. Tadić Decision 

on the Defence Motion for Interlocutory Appeal on Jurisdiction, para. 141. 
246Dixon 2008, p. 168; Cryer et al. 2014, p. 234. The ICTR Statute art. 3 required the attack against any 

civilian population to be committed “on national, political, ethnic, racial or religious grounds”. Notably, in 

the Akayesu Appeals Judgment the ICTR considered this requirement to relate only to the Tribunal as its 

jurisdiction was designed to strictly cover the discriminatory attacks against the Tutsis. Akayesu Appeals 

Judgment, paras. 461-465.  
247 Sexual slavery, sexual violence, enforced prostitution, forced pregnancy and enforced sterilization were 

added as crimes against humanity under article 7(1)(g) alongside the pre-existing crime of rape. Cryer et al. 

2014, pp. 231-232. 
248 Schabas 2016, p. 150. 
249 Ibid., p. 151. 
250 Report of the Preparatory Committee 1996, Vol. I, paras. 103-114. 
251 Wharton 2015, p. 146. See “United Nations Diplomatic Conference of Plenipotentiaries on the 

Establishment of an International Criminal Court, Volume II” for discussion on which crimes to be included 

within ICC jurisdiction. 
252 Report of the Ad Hoc Committee 1995, paras. 54 and 81; Wharton 2015, p. 154. 
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In the forefront arguing for the recognition of human trafficking as an independent crime 

against humanity separate from enslavement was the Women’s Caucus.253 Additionally, the 

Caucus challenged the notion of “right of ownership” as modern day slavery can appear in 

a variety of forms and urged that systematic recruitment and exploitation by other persons 

but traffickers should also be recognized under the Rome Statute.254 In the end their 

proposals did not receive support and it did not succeed.255 

Eventually human trafficking was included within the crime of enslavement with the 

wording: “in the course of trafficking in persons, in particular women and children.”256 This 

final wording was based on a suggestion made by Italy.257 The initial formulation of the 

provision included an additional reference “for the purpose of sexual exploitation”. This 

reference was, however, removed to ensure that also forms of non-sexual trafficking could 

be included under the provision.258 

Bassiouni has stated that including trafficking as form of enslavement was of importance 

because it “precludes a perpetrator from claiming that he has not ‘enslaved’ because he has 

not literally ‘put the person to work’”.259 This suggests that certain forms of trafficking as 

such could be equated to enslavement.260 The documentation and commentary on the 

decision to include a reference to human trafficking under enslavement is however scarce 

and the proper reasoning behind this decision is missing.261 

 

4.2. Contextual elements 

The contextual (or chapeau) elements distinguish crimes against humanity from ordinary 

crimes belonging to national jurisdictions.262 An act must happen in the context of a 

“widespread or systematic attack directed against any civilian population” in order to qualify 

as a crime against humanity. Scholars have considered that fulfilling the contextual elements 

poses the biggest obstacle for prosecuting human trafficking as a crime against humanity.263 

                                           
253 Chappell 2015, p. 97; Robinson 2001, p. 85. 
254 Kim 2010, p. 8; Chappell 2015, p. 97. 
255 Chappell 2015, p. 97. 
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260 Hall and Stahn 2016, p. 262. 
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Moran has argued that especially the policy element is likely to prevent prosecuting human 

trafficking carried out by organized crime groups at the ICC.264  

 

4.2.1. An attack directed against any civilian population  

Article 7(2)(a) describes an attack directed against any civilian population as “a course of 

conduct involving the multiple commission of acts referred to in paragraph 1 against any 

civilian population, pursuant to or in furtherance of a State or organizational policy to 

commit such attack”. The requirement of ‘multiple commission’ establishes a quantitative 

threshold and excludes isolated incidents.265 The requirement of multiple crimes does not 

apply to the accused, but to the attack as a whole.266  

Crimes against humanity are not required to occur in the context of an armed conflict.267 An 

attack in the meaning of article 7 can involve any form of violence or mistreatment of the 

civilian population.268 Generally, any campaign or operation against a civilian operation can 

qualify as an attack.269 It may even be non-violent in nature, such as establishing a system 

of apartheid or otherwise pressuring a population to act in a certain manner.270 An attack can 

naturally consist of a combination of different crimes as long as they are enumerated in 

article 7(1), for example murder, rape and deportation.271  

Furthermore, the primary target, not an incidental casualty, of such an attack must be a 

civilian population.272 It is not required that the entire civilian population of a geographical 

area needs to be targeted, but rather that the question is not of a randomly selected or limited 

group of individuals.273 The targeted civilian population can be of any nationality, ethnicity 

                                           
264 See Moran 2014. This is why Moran argues for human trafficking to be established as its own core crime 

using the threshold of genocide instead as it does not include a policy requirement. She does not intend to 

compare human trafficking and genocide, but to explore whether the same criteria of establishing ICC 

jurisdiction over cases of genocide could be applied to human trafficking as well. 
265 Cryer et al. 2014, p. 236; Bemba Confirmation of Charges, para. 81. 
266 Cryer et al. 2014, p. 236. The perpetrator can be held responsible already for a single act committed in the 

context of a widespread or systematic attack. Tadic Trial Judgment, para. 649. 
267 Elements of Crimes Introduction to crimes against humanity, para. 3. 
268 Katanga Trial Judgment, para. 1101; Vasiljevic Trial Judgment, para. 29; Kunarac Appeals Judgment, 

para. 86; Kunarac Trial Judgment, para. 416. 
269 Ruto et. al Confirmation of Charges, para. 164; Bemba Confirmation of Charges, para. 75. 
270 Rutaganda Trial Judgment, para. 70; Schabas 2016, p. 155. 
271 Kayishema and Ruzindana Trial Judgment, para. 122; Bemba Confirmation of Charges, para. 75. 
272 Kenya Authorization Decision, para. 82; Katanga and Ndugjolo Trial Judgment, para. 76. 
273 Kenya Authorization Decision, para. 82; Bemba Confirmation of Charges, para. 77; Katanga & Ndugjolo 

Trial Judgment, para. 77. 
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or other distinguishing features.274 The ICC has considered that a group can be targeted for 

example based on “its (perceived) political affiliation“.275 

In a situation of human trafficking the requirement of multiple commission is typically 

satisfied by the trafficking of multiple persons. On the other hand the number of trafficked 

people at a time does not have to be especially high if the conduct is carried out over many 

years.276 Traffickers also tend to target individuals of vulnerable groups, such as women or 

children.277 

 

4.2.2. Widespread or systematic 

The attack must constitute either of the alternative requirements of widespread or 

systematic.278 Fulfilling one of these requirements is sufficient. In ICC case law a widespread 

attack has been required to “be massive, frequent, carried out collectively with considerable 

seriousness and directed against a multiplicity of victims".279 The attack can either be carried 

out over a large geographical are or a smaller are, but against a large number of civilians.280 

The established description of widespread is “the large scale nature of the attack, as well as 

the number of victims”.281 Thus, widespread encompasses both the large-scale nature of the 

attack and the multiplicity of victims.282 However, in exceptional cases also a singular act of 

exceptional magnitude could fulfill this requirement.283 

The concept of systematic has received various characterizations establishing a high 

threshold.284 In Blaškić systematic was explained as consisting of four elements: an objective 

or plan, the large-scale and linked commission of linked acts, involvement of significant 

                                           
274 Katanga & Ndugjolo Confirmation of Charges, para. 399; Katanga & Ndugjolo Trial Judgment, para. 76. 
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277 Aston 2016, p. 181. 
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Confirmation of Charges, para. 83. 
279 Kenya Authorization Decision, para. 95; Bemba Confirmation of Charges, para. 83. Widespread differs 
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237. 
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283 Blaškić Trial Judgment, para. 206. 
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private of public resources, and implication of high-level political and/or military 

authorities.285  

Subsequently the characterization of systematic has been consolidated as the "organized 

nature of the acts of violence and the improbability of their random occurrence"286 or the 

“nonaccidental repetition of similar criminal conduct on a regular basis”.287 In Al-Bashir an 

attack was considered systematic “as it lasted for well over five years and the acts of violence 

of which it was comprised followed, to a considerable extent, a similar pattern”.288 

It is also possible that in practice these two requirements overlap.289 In Ruto et al. the PTC 

found that the alleged conduct constituted both a widespread and systematic attack. The 

attack was considered widespread as it was carried out over four different locations and left 

at least 237 people dead and thousands displaced. Additionally, the attacks were held 

systematic as they were clearly coordinated, the perpetrators acted simultaneously in 

different locations and had a similar modus operandi.290 

Once again only the attack must be widespread or systematic. The acts of a single perpetrator 

do not need to be widespread or systematic.291 The AC in Kordić and Čerkez emphasized 

that “the acts of the accused need to only be part of this attack, and all other conditions being 

met, a single or limited number of acts on his or her part would qualify as a crime against 

humanity, unless those acts may be said to be isolated or random”.292 

Out of these two requirements, cases of human trafficking could most likely qualify as 

systematic. Many trafficking networks are highly organized and work systematically.293 

Traffickers typically have in place a planned structure through which they can replace one 

trafficked person with another as soon as they are have been sold forward or been disposed 

of in another manner.294 In some cases human trafficking could also be considered 

                                           
285 Blaškić Trial Judgment, para. 206. 
286 Katanga Trial Judgment, para. 1123; Kenya Authorization Decision, para. 96; Al Bashir Warrant of Arrest, 
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widespread for example due to a large size of a targeted population or the business being 

organized in a number of states.295 In establishing the widespread or systematic nature of a 

trafficking case, uncovering the number of victims would be of importance. As trafficking 

is a crime that is hard to detect, and its full scope is still to be determined, efforts in this area 

are essential. 

 

4.2.3. State or organizational policy 

Article 7(2)(a) additionally imposes that the attack against a civilian population must be 

carried out "pursuant to or in furtherance of a State or organizational policy to commit such 

attack".296 The necessity of a policy element has been considered controversial, but it was 

accepted as part of the Rome Statute definition of crimes against humanity.297 

As stated previously trafficking might be carried out by a number of different type of actors, 

which are not only restricted to state actors.  According to modern conceptions the policy 

requirement must be understood broadly and States are no longer the only entities capable 

of carrying out large-scale attacks against civilians.298 The 1996 ILC Draft Code defined that 

crimes against humanity need to be “instigated or directed by a government or by any 

organization or group” and thus included the possibility of non-state actors being the 

perpetrator.299 The Rome Statute adopted this view with the word choice “pursuant to or in 

furtherance of a State or organizational policy”.300 This has been confirmed by the ICC in 

the Kenya decision, when the PTC held that “had the drafters of the Statute intended to 

exclude non-State actors from the term "organization", they would not have included this 

term in article 7(2)(a) of the Statute”.301 

This means that any organized entity that directs, instigates or encourages crimes could be 

considered a perpetrator.302 This includes rebel or terrorist groups as well as political and 

                                           
295 Aston 2016, p. 182. 
296 Rome Statute, art. 7(2)(a). 
297 See Cryer et al. 2014, p. 236. E.g. In Kunarac the AC stated that nothing in the ICTY Statute or 
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corporate organizations.303 The Rome Statute does not set down any specific requirements 

for what type organization or size is required of a group.304 There is also no requirement for 

economic gain. Relevant for ascertaining the existence of a policy is the impact or 

victimization caused by the organization.305 The contextual elements of crimes against 

humanity however set out some minimum requirements as the organization in question must 

have sufficient resources and infrastructure to be able to carry out a large-scale attack that 

qualifies as a crime against humanity in the first place.306 

In the Kenya Authorization Decision the PTC considered “an organization within the 

meaning of the policy requirement of the ICC Statute as any group that has the capability to 

perform acts which infringe on basic human values”.307 The Chamber emphasized that the 

“formal nature of a group and the level of its organization should not be the defining 

criterion.”308 In the Côte d'Ivoire Authorization Decision it was held that a policy “can be 

implemented either by groups who govern a specific territory or by an organisation that has 

the capability to commit a widespread or systematic attack against a civilian population”.309 

In Katanga the TC thoroughly explored the meaning of the term “organization”, finding the 

following:310 

It therefore suffices that the organisation have a set of structures or mechanisms, whatever those may 

be, that are sufficiently efficient to ensure the coordination necessary to carry out an attack directed 

against a civilian population. Accordingly, as aforementioned, the organisation concerned must have 

sufficient means to promote or encourage the attack, with no further requirement necessary. Indeed, 

by no means can it be ruled out, particularly in view of modern asymmetric warfare, that an attack 

against a civilian population may also be the doing of a private entity consisting of a group of persons 

pursuing the objective of attacking a civilian population; in other words, of a group not necessarily 

endowed with a well-developed structure that could be described as quasi-State. 

                                           
303 Stahn 2018, p. 56. 
304 In comparison the Trafficking Protocol art. 2 sets minimum requirements for an organized criminal group: 
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309 Côte d'Ivoire Authorization Decision, para. 43. 
310 Katanga Trial Judgment, para. 1119. 



 

42 

 

Based on these findings the ICC has adopted a “capacity-oriented approach” in assessing 

what is required from a non-state actor.311 This approach accepts that an organization does 

not need to be state-like or even have a centralized structure.312 The decisive element is the 

organizations capability to organize and carry out a widespread or systematic attack in the 

meaning of article 7(2)(a).313  

The term “policy” is not defined in either the Rome Statute or Elements of Crimes.314 The 

requirement of a policy was created to guarantee that even in case of widespread attacks, the 

attack must be organized and follow a pattern.315 The Elements of Crimes introduction to 

crimes against humanity states that “it is understood that "policy to commit such an attack" 

requires that the State or organization actively promote or encourage such an attack against 

a civilian population”.316 A footnote adds that such policy cannot be purely inferred from 

the absence of governmental or organizational action, but in “exceptional circumstances” a 

policy could be “implemented by a deliberate failure to take action”.317 States can ignore or 

even encourage attacks against certain groups of their population for various reasons. There 

might be discriminatory policies behind a state’s actions or state-actors may be complicit in 

the work of criminal organizations for economic profit.318 A State policy is not required to 

be implemented at the highest level of state machinery, but “a policy adopted by regional or 

even local organs of the State could satisfy the requirement of a State policy”.319  

In general, any planned, directed or organized attack, as opposed to spontaneous or isolated 

acts of violence, could satisfy the policy criterion.320 Following ICC jurisprudence, the 

policy element does not require the plans to be formally adopted or expressly defined, as this 

rarely is the case.321 In the Côte d'Ivoire Authorization Decision the PTC held that a policy 
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“must be conducted in furtherance of a common policy involving public or private 

resources”.322 

In practice the existence of a policy can be inferred from the way in which the acts occur.323 

In Tadić the TC found that such a deduction can be made “if the acts occur on a widespread 

or systematic basis that demonstrates a policy to commit those acts, whether formalized or 

not”.324 A similar view has been adopted by the ICC. For example, in Bemba there was no 

formalized policy, but the TC inferred the existence of a policy as it was “the only reasonable 

conclusion from a cumulative consideration” of a number of factors.325 In Katanga the policy 

was inferred from “repeated actions occurring according to a same sequence, or the existence 

of preparations or collective mobilization orchestrated and coordinated by that State or 

organization”.326 

The policy requirement rules out isolated and uncoordinated cases of trafficking.327 

Following the argumentation above the concepts of “policy” and “organization” make it 

possible to consider prosecuting non-state actors for human trafficking before the ICC. For 

example transnational criminal organizations are just as able to carry out systematic or large 

scale violence against civilian populations as state-like actors.328 Commentators have 

expressed concern that prosecuting organizations should be done cautiously, because of the 

ICC’s limited capacity to carry out investigations.329 In practice the number of potential 

organizations probably would not rise too high, when considering how many criminal 

organizations truly have the resources, organization and overall capacity to carry out large 

scale attacks on a civilian population.330 

 

                                           
322 Côte d'Ivoire Authorization Decision, para. 43. 
323 Schabas 2016, p. 159; Tadić Trial Judgment, para. 653. 
324 Tadić Trial Judgment, para. 653; Bemba Confirmation of Charges, para. 81. 
325 The TC considered as such factors e.g. an evidenced modus operandi of soldiers (raping, pillaging and 

killing), the repetition of the acts over a four and a half month period, evidence of the perpetrator’s motives, 

the scale and degree of organization of the pillaging and evidence of the involvement and approval of senior 

commanders. Bemba Trial Judgment, paras. 675-684.  
326 Katanga Trial Judgment, paras. 1109. The policy in the case was to wipe out the civilian population of a 

village. Katanga Trial Judgment, paras. 1142 and 1156. 
327 Stahn 2018, p. 26. 
328 See Olásolo 2018, p. 101. Olásolo explains that for example Mexican drug cartels, Columbian criminal 

gangs or the Japanese Yakuza are transnational criminal organizations with highly designed and globally 

coordinated business models. They are not afraid of using violence in order to shield their businesses from 

outside obstruction and the conduct these organizations regularly engage in could potentially amount to 

crimes against humanity. 
329 Hall and Stahn 2016, p. 262 (para 122); Rodenhäuser 2014, p. 921. 
330 van der Wilt 2014 (a), p. 307. 
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4.2.4. Nexus between the individual act and attack 

The last two requirements relate to the individual accused. The acts listed in article 7(1) of 

the Rome Statute must be “committed as part of a widespread or systematic attack directed 

against a civilian population”.331 It is sufficient for the perpetrator to commit a crime within 

a broader context without them being the leader per se or even being affiliated with the 

organization or their goals in any way.332 All that needs to be proven is that the crime in 

question was related to the attack on a civilian population.333 In practice, the Court compares 

the nature, aims and consequences of a specific act to other acts that have occurred during 

the attack.334  

 

4.3.5. Knowledge of the attack  

The final contextual element concerns the mens rea of the perpetrator. The Rome Statute 

requires that the conduct be committed “with knowledge of the attack”.335 However, the 

Elements of Crimes further clarifies that the knowledge of a widespread or systematic attack 

against a civilian population “should not be interpreted as requiring proof that the perpetrator 

had knowledge of all characteristics of the attack or the precise details of the plan or policy 

of the State or organization” and “this mental element is satisfied if the perpetrator intended 

to further such an attack”.336 In conclusion, the perpetrator does not need to know the details 

of the attack as long as they are aware that there is an attack on the civilian population.337 

Willful blindness and knowingly taking the risk that crime about to be committed is part of 

a wider attack also fulfill this requirement.338 

The personal motives of the perpetrator are irrelevant as long as it is established that the 

perpetrator was aware of the context and his/her act formed part of the attack.339 The ICTR 

                                           
331 Bemba Confirmation of Charges, para. 84. 
332 Cryer et al. 2014, pp. 229, 242-243. 
333 Tadić Appeals Judgment, paras. 271-272. 
334 Côte d'Ivoire Authorization Decision, para. 89. 
335 Rome Statute, art 7(1). 
336 Elements of Crimes, Introduction to crimes against humanity, para. 2. 
337 Kunarac Trial Judgment, para. 434; Kunarac Appeals Judgment, para. 102. 
338 Cryer et al. 2014, p. 243; Kunarac Appeals Judgment, para. 102; Krnojelac Trial Judgment, para. 59. 
339 Katanga Trial Judgment, para. 1125. In Tadić the Appels Chamber considered that proof of the accused’s 

motives is not required as a substantive element of mens rea. Tadić Appeals Judgment, para. 272. Since the 

motives are irrelevant a crime against humanity may be also committed for purely personal reasons. Kunarac 

Appeals Judgment, para. 103. 
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Statute and some ICTY case law required crimes against humanity to be committed on 

discriminatory grounds, but such requirement was abandoned in the Rome Statute.340  

As there is no requirement for discriminatory grounds for the attack, engaging in trafficking 

for purely personal gain can qualify as a crime against humanity. Usually the individuals 

working with a criminal gang are also aware of the targets and policies carried out by the 

group.341 

 

4.3. Human trafficking under Article 7 of the Rome Statute 

4.3.1. Article 7(1)(c) enslavement  

From the acts listed as crimes against humanity enslavement seems like a suitable option for 

prosecuting human trafficking as it is explicitly mentioned under it. Article 7(2)(c) defines 

enslavement as follows: 

‘Enslavement’ means the exercise of any or all of the powers attaching to the right of 

ownership over a person and includes the exercise of such power in the course of 

trafficking in persons, in particular women and children; 

The United States was especially keen on including a list of examples of what the exercise 

of such powers could mean. This list was left on purpose open-ended with the word choice 

“such as by”342 and it was included in the Elements of Crimes as follows:343 

The perpetrator exercised any or all of the powers attaching to the right of ownership 

over one or more persons, such as by purchasing, selling, lending or bartering such a 

person or persons, or by imposing on them a similar deprivation of liberty. 

Canada suggested an even further addition in order to clarify that “similar deprivation of 

liberty” did not only refer to acts of commercial nature. 344  Therefore, the following footnote 

was added: 

                                           
340 Cryer et al. 2014, p. 234. Discriminatory intent is only required in relation to the crime against humanity 

of persecution. Akayesu Appeals Judgment, para. 467. This requirement is spelled out in the Rome Statute 

art. 7(2)(g) describing persecution as intentional and severe deprivation of fundamental rights “by reason of 

the identity of the group or collectivity”. 
341 Moran 2014, p. 36. 
342 Robinson 2001, p. 85. 
343 Elements of Crimes, Article 7(1)(c). 
344 Robinson 2001, p. 85. 
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It is understood that such deprivation of liberty may, in some circumstances, include 

exacting forced labour or otherwise reducing a person to a servile status as defined in 

the Supplementary Convention on the Abolition of Slavery, the Slave Trade, and 

Institutions and Practices Similar to Slavery of 1956. It is also understood that the 

conduct described in this element includes trafficking in persons, in particular women 

and children. 

The definition of enslavement in article 7(1)(c) is derived from the definition in the 1926 

and 1956 Slavery Conventions.345 Thus, the concept of “ownership” continues to have such 

a central role.346  

As pointed out, based on the travaux préparatoires of the Rome Statute the drafters intended 

to expand the definition of enslavement beyond the Slavery Convention. The definition was 

formulated to embody a wider array of crimes than only traditional slavery.347 The Elements 

of Crimes cautiously broadens the understanding of ownership as it recognizes that also 

forced labour or servitude can be considered a deprivation of liberty that amounts to the 

exercise of powers attaching to the right of ownership.348 Hall assumes that with this the 

drafters intended the ICC jurisdiction to cover even slave-like practices of serfdom and debt 

bondage.349 

The concept of enslavement has been examined in case law as discussed in chapter 3.4. The 

most influential case concerning the definition of enslavement so far has been the Kunarac 

case.350 In Kunarac the ICTY defined enslavement in broad terms and recognized that it 

includes also contemporary forms of slavery.351 Still it did not move too far from the 

traditional notion of slavery, as the central element remained “the exercise of any or all the 

powers attaching to the right of ownership”.352 This same requirement is the key element of 

enslavement in the Rome Statute. 

The ICTY considered in Kunarac that factors such as the exaction of forced or compulsory 

labour or service, prostitution, human trafficking, the accruing of some gain to the 

perpetrator and the restriction or control of an individual’s autonomy are indicators of 

                                           
345 Müller 2018, p. 50; Moran 2014, p. 34; Gallagher 2010, p. 185. 
346 Moran 2014, p. 34. 
347 Stahn 2018, Chapter 1.3.2.4.1 Modern-Day Slavery and Human Trafficking. 
348 Gallagher 2010, p. 185; Elements of Crimes, art. 7(1)(c), footnote 11; Ibid. 
349 Hall 2008, p. 194. 
350 Gallagher 2010, p. 217. 
351 Kunarac Trial Judgment, paras. 541-542. 
352 Kunarac Appeals Judgment, para. 117; The Concept of ”Exploitation” in the Trafficking in Persons 

Protocol 2015, p. 33. 



 

47 

 

enslavement.353 Further, the duration of the suspected exercise of powers attaching to the 

right of ownership is one key consideration.354 The TC found that the mere capability to buy, 

sell or trade a human being cannot be used to determine whether someone was enslaved.355 

Another central case from the ICTY is Krnojelac, which concerned forced labour of non-

Serb detainees at a detention camp. The enslavement charges concerned specifically forced 

labour and the TC considered the central question to be whether the “persons had no real 

choice as to whether they would work”.356 The TC considered enslavement was not 

established as the detainees had never expressly disagreed or refused to work,357 but the AC 

disagreed with this line of argumentation and considered that the climate of fear and the 

“detainees’ general situation negated any possibility of free consent”.358 The AC, however 

added that purely the detainees’ subjective opinion “is not sufficient to establish forced 

labour and that the detainees’ personal conviction that they were forced to work must be 

proven with objective and not just subjective.”359 

The High Court of Australia made some valid remarks on the concept of ownership in its 

decision The Queen v. Tang when it argued that harsh and exploitative labour conditions do 

not automatically amount to slavery. The High Court stated that: “Powers of control, in the 

context of an issue of slavery, are powers of the kind and degree that would attach to a right 

of ownership if such a right were legally possible, not powers of a kind that are no more than 

an incident of harsh employment.”360 In a similar manner, in Katanga the ICC concluded 

that “the notion of servitude relates first and foremost to the impossibility of the victim’s 

changing his or her condition”.361 

In Katanga the ICC considered the powers attaching to the right of ownership “as the use, 

enjoyment and disposal of a person who is regarded as property, by placing him or her in a 

situation of dependence which entails his or her deprivation of any form of autonomy.”362 

The TC additionally concluded that the list outlining powers of ownership is not an 

                                           
353 Kunarac Trial Judgment, paras. 542-543. It is noteworthy that the TC considered forced labour and 

human trafficking only as “indicators” of enslavement. It also did not provide further definitions for human 

trafficking of forced labour. 
354 Ibid., para. 542. 
355 Ibid., para. 543. 
356 Krnojelac Trial Judgment, para. 359. 
357 Ibid., paras. 376-377. 
358 Krnojelac Appeals Judgment, para. 194. 
359 Ibid. 
360 The Queen v. Tang, para. 32. 
361 Katanga Trial Judgment, para. 976. 
362 Ibid. 
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exhaustive one.363 It is not farfetched to describe that human traffickers typically regard their 

victims as property only meant to bring them profit. 

To prove the existence of powers attaching to the right of ownership the ICC considered a 

great number of factors: 364 

Detention or captivity and their respective duration; restrictions on freedom to come 

and go or on any freedom of choice or movement; and, more generally, any measure 

taken to prevent or deter any attempt at escape. The use of threats, force or other forms 

of physical or mental coercion, the exaction of forced labour, the exertion of 

psychological pressure, the victim’s vulnerability and the socioeconomic conditions 

in which the power is exerted may also be taken into account. 

When comparing these factors to the means elements of the Trafficking Protocol you can 

find a fair amount of similarities.365 Thus, when human trafficking is committed for example 

by means of the use of force or even by exploiting the victims’ vulnerable position it could 

qualify as enslavement. This will naturally have to be assessed on a case-by-case basis.366 

Another point of convergence with the Trafficking Protocol and the definition of 

enslavement is that also both the ICTY and ICC have rendered consent irrelevant as it is 

often obtained by coercion or deceptive means.367 

Scholars have, however, had differing opinions on the inclusion of human trafficking within 

article 7(1)(c). Allain does not see the reference to human trafficking adding anything new 

to the definition of enslavement. He argues that this reference only emphasizes that 

enslavement in the context of trafficking also falls within the scope of article 7(1)(c).368 A 

contrary view is presented by Stahn who considers that the broad definition of enslavement 

encompasses certain forms of human trafficking. He states that even the acquisition or 

transaction of persons for purposes of exploitation in some forms could qualify as 

enslavement.369 According to Gallagher human trafficking in the light of article 7(1)(c) is 

                                           
363 Katanga Trial Judgment, para. 975.  
364 Ibid., para. 976. 
365 For example the threat or use of force, other forms of coercion, abduction and the abuse of power or of a 

position of vulnerability are listed as means of trafficking in the Trafficking Protocol article 3(a). 
366 Katanga Trial Judgment, para. 976. 
367 Kunarac Trial Judgment, para. 542; Krnojelac Appeals Judgment, para. 194; Katanga Trial Judgment,  
368 See Allain 2012, p. 216. 
369 Stahn 2018, Chapter 1.3.2.4.1 Modern-Day Slavery and Human Trafficking. He, however, does not 

elaborate on this conclusion. 
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considered a ‘vehicle’ for the exercise of powers attaching to the right of ownership instead 

of being considered an independent crime.370 

It is necessary to remember that human trafficking and enslavement are not the same criminal 

act and they have different legal definitions.371 In situations when the act of human 

trafficking falls short of enslavement, some additional grounds are needed.372 In other cases, 

human trafficking can develop into slavery due to subsequent exploitation and the continuing 

of the exercise of ownership by the traffickers.373  

According to the Trafficking Protocol’s definition no actual act of further exploitation is 

required for trafficking to be committed.374 The wording ‘for the purposes of exploitation’ 

entails that the offence of trafficking is complete when the perpetrator moves people with 

the knowledge that they will be exploited.375 Also the threshold of proving the existence of 

ownership as meant in article 7(1)(c) is higher than proving the Trafficking Protocol’s 

“control over another person, for the purposes of exploitation”.376 

If trafficking is seen as Gallagher described a ‘vehicle’ for the exercise of powers attaching 

to the right of ownership, this would mean that without evidence of subsequent exploitation 

by the trafficker human trafficking would not fall within article 7(1)(c). There are clear signs 

of the ICC and international tribunals adopting more progressive and broad views on 

enslavement, but for the moment there still is no jurisprudence on trafficking as such as 

enslavement. This leaves ICC with a lot of discretion to develop its jurisprudence.  

Still it seems including human trafficking as such within enslavement is not settled. In 

relation to enslavement the exercise of any or all of the powers attaching to the right of 

ownership has to be proven, which is a stricter requirement than proving the control over 

another person. In cases of trafficking ownership is usually not the goal, but to profit from 

the exploitation of the victim. Therefore, it is practical to also explore the potential of other 

acts listed as crimes against humanity in article 7(1)(c). 
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371 See Chapter 3.4. 
372 Obokata 2006, p. 135. 
373Gallagher 2010, p. 185; Obokata 2005, p. 449. 
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4.3.2. Article 7(1)(d) sexual slavery 

Article 7(1)(g) criminalizes a number of sexual and gender-based crimes including sexual 

slavery and enforced prostitution.377 Sexual slavery is listed as an independent offence under 

article 7(1)(g), but it could justifiably be placed under enslavement in article 7(1)(c).378 In 

Katanga & Ngudjolo the PTC recognized this overlap by noting that “although sexual 

slavery is included as a separate offence in article 7(1)(g) of the Statute, it may be regarded 

as a particular form of enslavement”.379 

Apparently, sexual slavery was criminalized separately in order to emphasize the type of 

sexual exploitation that had been sidelined by the ad hoc tribunals.380 However, as a 

distinctive feature sexual slavery is also criminalized as a war crime, whereas enslavement 

is only recognized as a crime against humanity.381 Elements of crimes on sexual slavery 

include the definition of enslavement from article 7(1)(c), but they also contain an additional 

element of causing “such person or persons to engage in one or more acts of a sexual 

nature”.382 Overall, any act of enslavement involving sexual exploitation can fall under either 

article.383 

Enforced prostitution is established as a distinct crime from sexual slavery. The elements of 

crimes attach more lenient requirements for enforced prostitution than to sexual slavery. 

Instead of requiring the exercise of powers attaching to the rights of ownership, in cases of 

enforced prostitution the victim is subjected to perform acts of sexual nature “by force, or 

by threat of force or coercion”.384 Enforced prostitution also has to be conducted with the 

expectation to obtain pecuniary advantage or other reward.385 As for cases of sexual slavery, 

no commercial transaction is required and acts of non-commercial nature can also fall within 

                                           
377 Rome Statute article 7(1)(g) criminalizes rape, sexual slavery, enforced prostitution, forced pregnancy, 

enforced sterilization, or any other form of sexual violence of comparable gravity as a crime against 

humanity. 
378 Hall 2008, p. 211. 
379 Katanga & Ngudjolo Confirmation of Charges, para. 430. In its reasoning the TC noted that in the 

Elements of Crimes both the crime against humanity of enslavement and crime against humanity of sexual 

slavery include identical definitions of enslavement, including the footnotes. 
380 Gallagher 2010, pp. 212-213. 
381 Ibid., p. 213. 
382 Elements of Crimes, art. 7(1)(g)-2, para. 2. 
383 Gallagher 2010, p. 213. 
384 Elements of Crimes, art. (1)(g)-3, para 1. 
385 Elements of Crimes, art. (1)(g)-3, para 2. 
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the category.386 In general, trafficking for the purposes of sexual exploitation could fall under 

article 7(1)(g) as sexual slavery or enforced prostitution.387 

 

4.3.3. Article 7(1)(g) deportation or forcible transfer 

Both the article 7(1)(d) and the previous 7(1)(g) could potentially be applicable to certain 

situations of human trafficking and both contain elements from the Trafficking Protocol’s 

definition of human trafficking.388 Article 7(1)(d) lists deportation or forcible transfer of 

population as a crime against humanity. The Elements of Crimes elaborates on the definition 

as follows:389 

“Deportation or forcible transfer of population’” means forced displacement of the 

persons concerned by expulsion or other coercive acts from the area in which they are 

lawfully present, without grounds permitted under international law. 

The article contains two distinct crimes: deportation and forcible transfer. 390 Deportation 

requires that the victim is forced to move across an international border, whereas forcible 

transfer can happen within state borders.391 The deportation or forcible transfer of population 

is considered to require the movement a number of individuals as opposed to the transfer of 

one person, unless this individual act is part of a larger scheme.392 

The deportation or forcible transfer must be involve “expulsion or other coercive acts”.393 

This requirement has been interpreted broadly to cover various different types of conduct 

that can amount to expulsion or other coercive acts, such as “deprivation of fundamental 

rights, killing, sexual violence, torture, enforced disappearance, destruction and looting”.394 

The Elements of Crimes explains that the term “forcible”395 is not only limited to physical 

force, but it can entail “threat of force or coercion, such as that caused by fear of violence, 

                                           
386 Katanga and Ngudjolo Chui Confirmation of Charges, para. 430; Katanga Trial Judgment, para. 976. 
387 Gallagher 2010, p. 213; Moran 2014, p. 35. 
388 Moran 2014, p. 35; Gallagher 2010, p. 213. 
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duress, detention, psychological oppression or abuse of power against such person or persons 

or another person, or by taking advantage of a coercive environment“.396  

Trafficking is typically carried out by using coercion, physical force, deception or taking 

advantage of the vulnerable situation of victims.397 Considering the above mentioned, 

trafficking can also constitute forcible transfer as defined in article 7(1)(g). The article, 

however, requires that the population being deported or forcibly transferred must be lawfully 

present at the area they are being transferred from.398 This poses a barrier for considering the 

trafficking of illegal migrants to fall under this article.399 

 

4.3.4. Article 7(1)(k) other inhumane acts 

Article 7(1)(k) defines other inhumane acts as “acts of a similar character intentionally 

causing great suffering, or serious injury to body or to mental or physical health”. This is a 

residual category and in order for an act to constitute an inhumane act under it, the act in 

question must be impermissible as any other specific crime under article 7(1) and it must be 

of a character similar to another act under article 7(1).400
 

Article 7(1)(k) is the most problematic from the view of principle of legality and some 

delegations even proposed during the drafting period that the category should be left out 

completely to avoid issues of clarity and precision.401 In order to avoid violating the principle 

of legality interpretation by analogy needs to be carefully restricted.402 The ICC has 

considered that that this category must be “interpreted conservatively” and cannot be used 

to “expand uncritically the scope of crimes against humanity”.403 The Elements of Crimes 

introduction to crimes against humanity even begins with the following notes on the 

principle of legality: 404 

Since article 7 pertains to international criminal law, its provisions, consistent with 

article 22, must be strictly construed, taking into account that crimes against humanity 

                                           
396 Elements of Crimes, art. 7(1)(d). 
397 Global Report on Trafficking in Persons 2018, p. 13. 
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403 Muthaura et al. Confirmation of Charges, para. 269. 
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as defined in article 7 are among the most serious crimes of concern to the 

international community as a whole, warrant and entail individual criminal 

responsibility, and require conduct which is impermissible under generally applicable 

international law, as recognized by the principal legal systems of the world. 

In Katanga the PTC noted that the Rome Statute provision of “other inhumane acts” differs 

from the similar provisions of the ICTY and ICTR Statutes as article 7(1)(k) contains certain 

limitations to the operation of the residual category.405 These limitations are found in the 

threshold test requiring other inhumane acts to be of a similar character to other article 7 

crimes, and that the acts cause great suffering or serious injury to body or to mental or 

physical health.406 It seems that the drafters attempted to link these acts with other crimes in 

the article in order to satisfy the principle of legality. 

For an act to fall within the category of other inhumane acts “a grave and long-term 

disadvantage to a person’s ability to lead a normal and constructive life” is required.407 

During the drafting phase of the Rome Statute sufficient mental harm was considered to 

“mean more than the minor or temporary impairment of mental faculties”.408 The ICTY 

noted that a distinction must be made between situations of serious mental or bodily harm 

and violations of an individual’s rights and dignity that do not cause “lasting impairment”.409 

In ICC jurisprudence severe mutilations, forcible circumcision,410 killing and mutilation of 

victims’ family members in front of them411 and forced marriage412 have been considered as 

other inhumane acts. The ad hoc tribunals determined that inhumane acts included forced 

undressing of women and marching them in public413 as well as forced prostitution and 

forced disappearances.414 Both the ICTY and ICTR also concluded that sexual violence can 

constitute other inhumane acts.415  

                                           
405 Katanga Confirmation of Charges, para. 450. PTC II stated that in comparison the ICTY Statute granted 

the Court a rather wide margin to determine what ‘other inhumane acts’ include. 
406 Rome Statute, art. 7(1)(k). 
407 Hall and Stahn 2016, p. 241. 
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destruction of property. Muthaura et al. Confirmation of Charger, para. 279. 
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In Ongwen the PTC found forced marriage to be an ‘other inhumane act’ not subsumed by 

sexual slavery.416 This was a new outcome compared to the PTC decision in Katanga & 

Ngudjolo when it confirmed charges in which abducting and forcing women to serve as 

wives of soldiers constituted sexual slavery under article 7(1)(g).417 In Ongwen the PTC 

recognized that “victims of forced marriage suffer separate and additional harm to those of 

the crime of sexual slavery“ and that forced marriage is in violation of the basic right to 

consensually marry and establish a family as laid out in the ICCRP and UDHR.418 Thus, 

even though the conduct can be characterized by similar elements as other crimes under 

article 7(1), it must be recognized as a distinct act. 

Already in 2008 the SCSL AC found similarly that the TC had wrongly concluded that 

forced marriage could not be charged as an ‘other inhumane act’ and it belonged under 

sexual slavery.419 While explaining the discrepancy between forced marriage and sexual 

slavery the AC concluded that in the context of the Sierra Leone civil war “the perpetrators 

of forced marriages intended to impose a forced conjugal association upon the victim rather 

than exercise an ownership interest and that forced marriage is not predominantly a sexual 

crime”.420 

The recognition of forced marriage as an ‘other inhumane act’ was further acknowledged by 

the ICC in the arrest warrant for Al Hassan.421 This development of the ICC case law should 

be considered as progress as it recognizes a new form of criminality, sheds light on a new 

group of victims and recognizes the social stigmatization of forced marriage.422 

Forced marriage has been recognized as a distinct crime, because it has a central element 

distinct and absent from the other crimes against humanity.423 Similarly, sexual violence was 

recognized by the ad hoc tribunals as an ‘other inhumane act’ on the basis that the conduct 

encompasses the recognized crime against humanity of rape, but is broader in scope and 
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where women and girls are forced into "marriage", domestic servitude or other forced labour involving 

compulsory sexual activity, including rape, by their captors.’ 
418 Ongwen Confirmation of Charges, para. 94. 
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includes acts other than rape.424 This reasoning could also support recognizing human 

trafficking as a distinct crime from enslavement. It has been established that human 

trafficking covers a wide and multifaceted range of acts that cannot only be categorized 

under enslavement.  

It could be argued that merely the movement of victims does not satisfy the element of great 

suffering, which is required to establish inhumane acts under article 7(1)(k). However, in 

cases of human trafficking, the question is seldom merely of the movement of victims and 

victims are typically subjected to exploitation already during their journey. The UN Special 

Rapporteur on Torture has stated that “all varieties of human trafficking activity involve the 

intentional infliction of severe mental or physical pain or suffering”.425 This is a logical 

assumption as cases of trafficking typically include the confinement of victims as well as 

physical and psychological abuse.426 Victims of both sex and labour trafficking have been 

reported to have physical and mental health problems, including neurological symptoms, 

post-traumatic stress-disorder and depression.427 

 

4.4. The Office of the Prosecutor’s guidelines 

The OTP has given along the years differing views on whether human trafficking qualifies 

as a crime under the Rome Statute or not.428 In its 2013 Policy Paper on Sexual and Gender-

based Crimes the OTP briefly noted that it will “seek to highlight the gender-related aspects 

of other crimes within its jurisdiction — for example, in the recruitment of child soldiers and 

enslavement, and, in the case of the latter, their manifestation as trafficking in persons, in 

particular women and children.”429 Further, it stated that human trafficking was explicitly 

recognized under the crime of enslavement.430 

In 2016 the OTP noted that human trafficking alongside exploitation of natural resources, 

arms trafficking, terrorism, financial crimes, land grabbing and the destruction of the 

environment, was a crime that constitutes a serious crime under national law.431 Thus, 

                                           
424 Akayesu Trial Judgment, para. 688. 
425 UN Special Rapporteur on Torture Report 2018, para. 33. 
426 Arlacchi 2011, p. 42. 
427 Ibid. 
428 Siller 2017, p. 175. 
429 Policy Paper on Sexual and Gender-based Crimes, para. 8. 
430 Ibid., para. 34. 
431 Policy Paper on Case Selection and Prioritization, para. 7. The OTP stated it would upon request provide 

assistance to States investigating such crimes. 
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declaring that human trafficking is not considered a crime under the Rome Statute, but under 

national law. However, during the same year the OTP outlined that the Trafficking Protocol 

could be used as interpretative guidance when investigation trafficking of children as a form 

of enslavement.432 

The statement in 2017 by the OTP signaling that it might be looking into the possibility to 

investigate human trafficking is the latest contribution of the OTP on the issue. If something 

can be inferred from these policy papers, the OTP does not have a clear view on the issue. 

The references to trafficking so far have been brief and they have not opened the meaning 

of trafficking beyond the explanation given in the Rome Statute itself and Elements of 

Crimes.  

 

5. ICC jurisdiction and admissibility 

The jurisdiction of the ICC is in no way limitless and it is subject to a number of restrictions. 

Even if a situation would fall within the subject-matter jurisdiction of the ICC, it still needs 

to qualify to be prosecuted based on the national or territorial jurisdiction of the Court.433 

Additionally, the UNSC may decide to refer a situation to the Prosecutor of the ICC.434 A 

UNSC referral permits exercising ICC jurisdiction over any UN member state regardless of 

the nationality or territorial requirements.435 

Besides the traditional considerations of jurisdiction, the Rome Statute system includes an 

admissibility regime. Article 17(1) requires that the ICC determines separately the 

admissibility of each case brought before it. Admissibility consists of two issues: the 

complementarity and gravity assessments.436 The Prosecutor must always assess the 

admissibility of a situation before commencing an investigation.437 Subsequently the PTC 

                                           
432 Policy on Children, para. 48, footnote 58. 
433 According to article 12 of the Rome Statute jurisdiction may be exercised based on the nationality of the 

accused or on the fact that the territory where the alleged crimes have happened belong to a State Party. 

Based on article 12(3) a State that is not a party may also accept the Courts jurisdiction afterwards with a 

declaration. 
434 Rome Statute, art. 13(b). 
435 Policy Paper on Case Selection and Prioritisation, p. 10. 
436 Schabas 2017, p. 170. 
437 Rome Statute, art. 53(1)(b). Such an assessment is always based on the facts available at the moment and 

is open for review if new information or facts surface. Rome Statute, art. 19(10); Policy Paper on Case 

Selection and Prioritisation, p. 11. 
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will decide whether to authorize the opening of an investigation based on the information 

presented by the Prosecutor. 

 

5.1. Complementarity 

The Rome Statute system has been created to ensure that there remains no impunity for the 

most serious crimes even when States are unwilling or unable to investigate or prosecute 

such crimes. The principle of complementarity entails that national jurisdictions are still the 

primary institutions to investigate and prosecute serious crimes. This means that the ICC 

was established as a court of “last resort”, not to substitute or replace national jurisdictions. 

When States are genuinely able to carry out investigations and prosecutions themselves, 

there is no need for the ICC to interfere. This principle is enshrined in Articles 1 and 17 and 

it is also affirmed in the preamble of the Rome Statute.438 

The principle of complementarity is deeply embedded with the sovereignty of states and 

without it establishing the ICC most likely would not have been possible.439 A case is 

determined inadmissible before the ICC in three cases. Firstly, if the case is already being 

investigated or prosecuted by a State that has jurisdiction over it. Secondly, if a State has 

already investigated the case and decided not to prosecute the person accused. Thirdly, if the 

same case has already been prosecuted at the national level (ne bis in idem).440 Article 17 

provides an exception to these situations, when the State is “unable or unwilling” to 

genuinely carry out the investigation or prosecution.441 

What the genuine unwillingness or inability of a state to conduct proceedings in practice 

entails is more controversial as many aspects of admissibility remain unestablished.442 

                                           
438 “The International Criminal Court established under this Statute shall be complementary to national 

criminal jurisdictions.” Rome Statute Preamble, para. 10. Article 1 formulates that the ICC “shall be 

complementary to national criminal jurisdictions”. 
439 Schabas 2016, p. 447. 
440 Rome Statute, art. 17(1)(a)-(c). The ICC has used a two-step approach in identifying the admissibility of a 

case. Firstly, it will analyze whether the State has already investigated or prosecuted the case within the 

meaning of articles 17(1)(a) to (c). Only if these proceedings are sufficiently established, the Court will 

continue assessing whether the state is unwilling or unable to genuinely carry out these investigations or 

proceedings. Gaddafi and Al-Senussi Admissibility Decision, para. 26. 
441 Rome Statute, art. 17. 
442 See e.g. Hansen 2012, pp. 233-234; Tedeschini 2015, p. 96-97. Tedeschini unravels the problems of the 

Gaddafi and Al-Senussi decisions on admissibility, in which the ICC came into two contrary conclusions. 

Both cases addressed the same elements of the State’s “inability to carry out proceedings, and the extent to 

which fair trial breaches matter for the purpose of assessing unwillingness”, but were adjudicated in an 

inconsistent manner. The decisive criterion held by the Court was the fact that Al Senussi had been 

successfully detained by Libyan authorities whereas Gaddafi had not been. 
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According to the Rome Statute a State is considered “unwilling” when the proceedings are 

carried out for the purpose of shielding a perpetrator from criminal responsibility, there has 

been an “unjustified delay” in the proceedings or the proceedings are not being conducted 

independently or impartially, and they are being conducted in a manner which, in the 

circumstances, is inconsistent with an intent to bring the person concerned to justice.443 

Regarding the third point, violations in the due process rights of the defendant as such are 

not sufficient.444 

A state is considered “unable” to carry out investigations or prosecution “due to a total or 

substantial collapse or unavailability of its national judicial system, the State is unable to 

obtain the accused or the necessary evidence and testimony or otherwise unable to carry out 

its proceeding”.445 The inability of a state to carry out proceedings also includes situations, 

where legislations such as amnesty laws or a statute of limitations impede proceedings.446 

The ICC has held to this regard that "granting amnesties and pardons for serious acts such 

as murder constituting crimes against humanity is incompatible with internationally 

recognized human rights" and they "intervene with States’ positive obligations to 

investigate, prosecute and punish perpetrators of core crimes".447 An interesting suggestion 

was made by Kim in relation to the unwillingness and inability of states. She noted that the 

Assembly of the States Parties could potentially have the power to consider whether 

insufficient national laws on trafficking could be considered as a State’s unwillingness or 

inability in the meaning of Article 17 and thus invoke the Courts jurisdiction.448  

The primary responsibility to investigate cases of human trafficking still belongs to 

individual states and it is their responsibility to have sufficient legal safeguards in place to 

address these crimes. During the past years a concept of “positive complementarity” has also 

emerged and it aims at encouraging the collaboration of States parties and the ICC.449 It 

means that ICC could assist States with some aspects of investigating and prosecuting Rome 

Statute crimes, without bringing all cases to the Hague. This assistance could also prove 

                                           
443 Rome Statute, art. 17(2)(a)-(c). 
444 See Schabas 2016, p. 461. E.g. the possibility of a death penalty under national law does not render a case 

admissible. 
445 Rome Statute, art. 17(3). 
446 Cassese 2008, p. 344.  
447 Gaddafi Admissibility Decision, para. 77. This view is also in line with other regional and international 

courts, such as the Extraordinary Chambers in the Courts of Cambodia, which was cited in the Gaddafi 

decision. 
448 Kim 2011, p. 29. 
449 Schabas 2017, pp. 171-172. 
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important especially for states which might not have a lot of prior experience investigating 

large scale crimes. 

 

5.2. Gravity 

According to article 17(1)(d) another factor to be taken into account when assessing the 

admissibility is that the case is of sufficient gravity. The purpose of the gravity threshold is 

to prevent to Court from using its resources on “peripheral cases”.450 The gravity 

requirement has been seen as an additional requirement and due to it purely "the fact that a 

case addresses one of the most serious crimes for the international community as a whole is 

not sufficient for it to be admissible before the Court".451 

In relation to admissibility, it has been held that gravity must be assessed from both a 

quantitative and qualitative viewpoint. Assessing the gravity of a case purely from a 

quantitative perspective, like only the amount of victims, has been considered insufficient.452 

In its jurisprudence the ICC has assessed the nature, scale and manner of commission of the 

alleged crimes, as well as their impact on especially victims as indicators of gravity.453 The 

gravity requirement establishes a high threshold and undoubtedly demands that a potential 

case of human trafficking must be large-scale and does not only consider a handful of 

victims. 

Additionally, articles 53(1)(c) and 15 stipulate that the Prosecutor and subsequently the PTC 

must determine whether “[t]aking into account the gravity of the crime and the interests of 

victims, there are nonetheless substantial reasons to believe that an investigation would not 

serve the interests of justice”.454 This does not require the Prosecutor to always present 

reasons when an investigation is in the interests of justice, but only in the exceptional 

situation when it finds that an investigation would not be in the interests of justice.455 

                                           
450 Côte d'Ivoire Authorization Decision, para. 201. 
451 Ibid. 
452 Abu Garda Confirmation of Charges, para. 31. 
453 Kenya Authorization Decision, paras. 60-62; Côte d'Ivoire Authorization Decision, paras. 203-205.  
454 Côte d'Ivoire Authorization Decision, para. 207. The issue of whether an investigation is “in the interest of 

justice” was recently brought back to light when the PTC decided to reject the OTPs request to open an 

investigation into the situation of Afghanistan on this basis. See Afghanistan Authorization Decision, paras. 

87-96. 
455 Côte d'Ivoire Authorization Decision, para. 207. 
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Typically, this category has included the consideration of victims’ interests and particular 

circumstances of the accused.456 

The threshold for opening an investigation into a situation is in any event very high and the 

perceived gravity of a situation involving human trafficking affects greatly such a decision. 

Another reality that should be considered is that even though the ICC was established as an 

independent and impartial judicial institution international, politics still influence which 

situations and cases are in the end selected.  

 

5.3. Conclusions 

As stated in the beginning of this thesis it is undeniable that human trafficking has been 

included in the Rome Statute on some level. The definition of the concept is however left 

without any further clarification and there is no certainty of what kind of conduct the drafters 

meant with the term.457 Overall, it is justified that only the most serious forms of trafficking 

could qualify under article 7.458 This is clearly in line with the Courts task to prosecute only 

the most serious crimes of concern to the international community and just like in the case 

of any other crime, only the most severe accounts fall under the ICC jurisdiction. This is 

already required by the gravity threshold.459  

Müller has made some rather persuasive points on why human trafficking as defined in the 

Trafficking Protocol could not qualify as a crime against humanity. Firstly, the Trafficking 

Protocol was only drafted after the Rome Statute so its definition did not exist at the time. 

Thus, the drafters could not have meant to include it within the jurisdiction of the ICC. 

Secondly, neither the language of the Rome Statute nor the Elements of Crimes state 

explicitly that human trafficking as such would constitute a crime against humanity.460 

Thirdly, nullum crimen sine lege portrayed in article 22 would suggest that human trafficking 

cannot be included in the Rome Statute as a crime against humanity.461 Article 22 holds for 

                                           
456 Policy Paper on the Interests of Justice, pp. 5-7. However, in the Afghanistan situation the PTC took a 

rather abstract point of view and considered the “likelihood that investigation be feasible and meaningful 

under the relevant circumstances”. It came to a conclusion that an investigation at this time was not in the 

interests of justice as it was not likely to succeed and victims would only be left disappointed. Afghanistan 

Authorization Decision, paras. 35, 90-96. 
457 Siller 2017, p. 174. 
458 Müller 2018, p. 53 
459 See Chapter 5.2. 
460 Müller 2018, p. 52. 
461 Ibid. 
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example that the “definition of a crime shall be strictly construed and shall not be extended 

by analogy”.462 It could justifiably be argued that the definition of human trafficking under 

the Rome Statute does not fulfill such requirement of specifity. 

Additionally, domestic jurisdictions have clearly not been certain of whether human 

trafficking as such has been included in the Rome Statute. For example, Uganda has ratified 

Rome Statute as part of their national legislation and the International Crimes Division of 

the High Court of Uganda was given jurisdiction over war crimes, crimes against humanity 

and genocide. In 2010 the jurisdiction of the International Crimes Division was broadened 

to include human trafficking alongside with terrorism, piracy and other international 

crimes.463 This indicates that human trafficking was not considered to be included within the 

scope of crimes against humanity. Also the Finnish government proposal on adopting the 

Rome Statute into domestic legislation explicitly suggests that the criminalization of human 

trafficking and persecution would go further than what is provided in the Rome Statute.464  

Despite the above mentioned, the recent recognition of forced marriage as an ‘other 

inhumane act’ by the ICC demonstrates the potential of article 7(1)(k) and ICC’s capability 

to recognize the emergence of new types of conduct. Even though the label of an 

international crime should not be given away easily, the international community should be 

able and willing to recognize modern forms of crime and respond to them with the required 

gravity. If forced marriage on its own is recognized as a crime against humanity, it could be 

argued that for example forced labour (or debt bondage) could be worthy of similar 

recognition. 

With regard to the principle of legality as explained in Chapter 1 Shahabuddeen has noted it 

is not required for all characteristics of an act to be prescribed as long as the “very essence” 

of the crime remains the same.465 This enables international courts to effectively react to 

modern forms of crimes such as human trafficking that is considered the modern 

manifestation of slavery. Elements of the Trafficking Protocol's definition of human 

trafficking can be found in addition to enslavement in the crimes against humanity of sexual 

                                           
462 Rome Statute, art. 22(2). 
463 HRW: Justice for Serious Crimes before National Courts 15.1.2012. Thus far, the International Crimes 

Division has given out one judgment concerning human trafficking. In Uganda v Umutoni Annett Umutoni 

was found guilty for aggravated human trafficking under the Prevention of Trafficking in Persons Act No.7 

of 2009. Umutoni had by deceptive means abducted and transported children from Rwanda to Uganda for the 

purposes of slave labour and sexual exploitation. See Uganda v Umutoni. 
464 HE 55/2007 vp, p. 23. 
465 Shahabuddeen 2004, p. 1017. 
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slavery and forced displacement. All this indicates that the “very essence” of human 

trafficking has been sufficiently described and criminalized in the Rome Statute for 

perpetrators to understand that such conduct is forbidden. 

Most importantly for the ICC to effectively prosecute human trafficking cases it must 

establish what is meant by human trafficking in the Rome Statute context. As has been 

demonstrated human trafficking has the potential to fall within a number of provisions under 

article 7. This can be seen as a positive feature, but it can become problematic from the view 

of coherent and consistent development of jurisprudence. It would be unwise to proceed 

solely with a case by cases basis applying the elements of crimes against humanity in specific 

situations. Considering especially the principle of legality and consistency of future 

jurisprudence it would be necessary for the ICC to define what constitutes human trafficking. 

Lacking a clear view on whether human trafficking falls within the ICC jurisdiction also 

erodes the deterrent effect of the ICC. As long as there remains ambiguity whether human 

trafficking is a crime against humanity the perpetrators will likely continue their practices. 

If human trafficking were to be recognized as a crime against humanity, it would also enable 

invoking universal jurisdiction.466 Such a recognition would reinforce the States’ obligation 

to prevent and prosecute cases of human trafficking467 and strengthen the international legal 

framework.468 As the ICC does not recognize immunities,469 this would subsequently mean 

that high ranking officials could be held accountable even if it was not possible on the 

national level.470 In any case recognizing human trafficking as an independent crime against 

humanity would substantially strengthen the status of human trafficking as one of the most 

serious international crimes.471 Even with its limited budget and possibility to carry out 

investigations, the ICC has considerable impact on the national level of its States Parties.472  

 

 

                                           
466 Stahn 2018, p. 25; Obokata 2006, p. 141. It is generally considered that States are able to invoke universal 

jurisdiction over genocide, war crimes, crimes against humanity and torture as their prohibitions are 

considered customary norms. Cryer et al. 2014, p. 57. 
467 Pocar 2007, p. 10; Gallagher 2010, p. 215. 
468 Gallagher 2010, p. 215. 
469 The ICJ has noted that even though high ranking officials a enjoy immunities from jurisdiction in both 

civil and criminal matters in other States, they “may be subject to criminal proceedings before certain 

international criminal courts, where they have jurisdiction”. Arrest Warrant Case, paras. 51, 61. 
470 Obokata 2006, pp. 142-143. 
471 Gallagher 2010, p. 215. 
472 Allain 2012, p. 216. 
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PART III 

6. Applying the framework of crimes against humanity to human trafficking in 

Libya 

In order to substantiate the findings of the first two parts this thesis will now look at the 

particular situation of human trafficking in Libya. Horrors of slave auctions and detention 

centers where migrants have been held in inhumane conditions have flooded the news, but 

so far no one has been held accountable for these atrocities.473 In the case of Libya human 

trafficking is closely related to more traditional forms of enslavement making it potentially 

easier to argue for the acts inclusion under the ICC jurisdiction.  

A number of global leaders have been outspoken about the situation stating that the atrocities 

against migrants in Libya might amount to crimes against humanity.474 The UNSC has raised 

concerns about the effects of migrant smuggling and human trafficking as aggravating 

factors in the situation of Libya in its resolutions 2240 (2015)475 and 2380 (2017).476 The 

UN Special Rapporteur on Torture has also urged the ICC Prosecutor to examine whether 

investigating the atrocities migrants have faced as crimes against humanity or war crimes 

could be possible.477 

 

6.1. Human trafficking in Libya 

Before the ‘Arab Spring’ in 2011 Libya was considered a destination country for migrants 

looking for a better life.478 Gradually Libya’s status shifted from a destination to a transit 

country and now it is known as the most popular transit country for people from Africa 

hoping to make it to Europe.479 In 2017 most of the 200 000 migrants reaching Europe by 

sea departed from Libya.480 

                                           
473 CNN People for sale: https://edition.cnn.com/2017/11/14/africa/libya-migrant-auctions/index.html 

(14.5.2019). 
474 CNN UN chief: Libya slave auctions may be crimes against humanity: 

https://edition.cnn.com/2017/11/20/africa/un-secretary-general-libya-slave-auctions/index.html (14.5.2019). 

The UN Secretary-General characterised the acts as some of "the most egregious abuses of human rights". 
475 UN Doc. S/RES/2240 (2015). The UNSC authorized Member States to intercept vessels off Libyan coast 

suspected of migrant smuggling or human trafficking.  
476 UN Doc. S/RES/2388 (2017). 
477 Investigation by the OHCHR on Libya: Detailed findings, p. 80. 
478 Ezeilo 2018, p. 52; Libya’s Dark Web of Collusion, p. 12. 
479 Libya’s Dark Web of Collusion, p. 12. 
480 HRW World Report 2018, p. 343. 

https://edition.cnn.com/2017/11/20/africa/un-secretary-general-libya-slave-auctions/index.html
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The Libyan crisis began in 2011 with the overthrowing of longtime ruler Muammar Gaddafi 

and has since led to a prolonged situation of instability. The uprising was made possible by 

the unification of a number of distinct and divided opposition forces, which allegiance lies 

with their local communities instead of any central authority. After the uprising and removal 

of Gaddafi the divisions between these groups resurfaced and the country became divided 

based on regional, social, tribal, religious and political affiliations.481  

In 2014 armed hostilities commenced, which led to the collapse of central authority, 

including the criminal justice system.482 At the moment the two major parties of the conflict 

are the UN backed Government of National Accord operating from Tripoli and an Interim 

Government in eastern Libya.483 Around the country militias are competing against each 

other for power and control over territories.484 Armed groups and criminal networks 

participating in human trafficking (and smuggling) have been able to expand their businesses 

amidst the chaotic situation. Since 2011 smuggling has become a lucrative industry, which 

is run by “deeply embedded and well-organized networks”.485 

Within the chaotic situation of Libya migrants are facing a number of crimes and human 

trafficking constitutes only one piece within a larger picture. Cases of human trafficking and 

migrant smuggling have become intertwined in the context of Libya as individuals 

voluntarily starting their journey are equally likely to be subjected to exploitation.486 

Migrants and refugees are subjected to abuse and human rights violations by all sides, 

including State officials, military groups, traffickers and smugglers487. The OTP has reported 

that the ill-treatment and abuse begins as soon as migrants enter Libya and continues 

throughout their journey.488 Typically, after reaching Libya traffickers or smugglers force 

migrants into warehouses or either unofficial or state-run detention centers, where they are 

held in inhumane conditions, abused and for example required to pay off their debts by 

                                           
481 Bassiouni 2013, p. 3-5. 
482 HRW World Report 2018 Libya, p. 345; Desperate and Dangerous: Report on the human rights situation 

of migrants and refugees in Libya, p. 10. 
483 HRW World Report 2018 Libya, p. 345. 
484 Responding to the Human Trafficking–Migrant Smuggling Nexus, p. 2. 
485 Libya’s Dark Web of Collusion, p. 15. 
486 See Responding to the Human Trafficking–Migrant Smuggling Nexus, p. 7, 12-13. According to field 

reports there has been a shift in smuggling practices either due to greed or desperation and the co-operation 

between smuggling and trafficking networks has increased. Distinguishing between cases of trafficking and 

smuggling is virtually impossible and in the end unnecessary if the smuggling amounts to trafficking.  
487 Libya’s Dark Web of Collusion, p. 6. 
488 OTP Seventeenth Report, paras. 30-34. 
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forced labour or by asking their families to transfer money.489 Migrants from Sub-Saharan 

Africa are also in a particularly vulnerable position due to racial discrimination.490 In January 

2017 an estimated 4000 migrants were held in these detention centers,491 but the total amount 

of migrants and refugees in Libya is estimated to be somewhere between 700 000 and a 

million.492 

Victims are also often sold on from one criminal gang to the next and exploited for 

ransom.493 According to most accounts migrants and refugees have faced at least unlawful 

killings, extortion, extreme violence, torture, rape and forced labour during their journeys.494 

Counts of trafficking of migrants for organs have also been reported.495 Women's Refugee 

Commission produced a report in March 2019 uncovering the massive scale of sexual 

violence against refugees and migrants.496 On average 40 % of refugees and migrants 

reported experiencing or witnessing sexual violence and testimonies characterized sexual 

violence as "a massive issue", "normal in Libya" or "happen[ing] to all people in Libya". 

Sexual violence is being committed in official and unofficial detention centers, in the context 

of forced labour and enslavement, as well as in the middle of desert, check points and private 

homes.497 Even after making it through Libya, migrants embarking on a journey to cross the 

Mediterranean may be intercepted by the Libyan Coast Guard, which commonly by using 

violence and threats endangers the life of migrants.498 Those who make it across the 

Mediterranean potentially face further exploitation at their destination.499 

The single biggest source of income for criminal gangs is extortion.500 Migrants are held in 

horrible conditions of detention until their relatives agree to pay a required sum of money.501 

                                           
489Desperate and Dangerous: Report on the human rights situation of migrants and refugees in Libya, p. 27; 

HRW World Report 2018, p. 343; Investigation by OHCHR on Libya: Detailed findings, p. 69. 
490 Responding to the Human Trafficking–Migrant Smuggling Nexus, p. 65; Desperate and Dangerous: 

Report on the human rights situation of migrants and refugees in Libya, p. 11. 
491 EUBAM Libya Initial Mapping Report, January 2017, p. 37. This estimate could not be confirmed as UN 

agencies do not have access to militia controlled detention centres. 
492 Desperate and Dangerous: Report on the human rights situation of migrants and refugees in Libya, p. 11. 
493 Desperate and Dangerous: Report on the human rights situation of migrants and refugees in Libya, p. 26; 

UN Special Rapporteur on Torture Report 2018, para. 32. 
494 Ibid. 
495 EUBAM Libya Initial Mapping Report, January 2017, p. 37. 
496 See “More Than One Million Pains”: Sexual Violence Against Men and Boys on the Central 

Mediterranean Route to Italy. 
497 “More Than One Million Pains”: Sexual Violence Against Men and Boys on the Central Mediterranean 

Route to Italy, p. 2, 19-33. 
498 Libya’s Dark Web of Collusion, pp. 35-36. 
499 See "More than One Million Pains": Sexual Violence Against Men and Boys on the Central 

Mediterranean Route to Italy, pp. 19-58. 
500 Ulkolinja: Naiskaupan ytimessä, 4.2.2019. 
501 UN Special Rapporteur on Torture Report 2018, para. 32. 
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Typically the perpetrators make victims call their families and their families hear the victim 

being tortured over the phone after which traffickers extort large sums of money from their 

families.502 The victims, whose families are unable to pay the ransom money, are either sold 

to other criminal groups, forced into sexual or labour slavery or killed.503 

For human trafficking to be established in the meaning of the Trafficking Protocol three 

element must be present: the act, means and purpose. The act involves recruitment, 

transportation, transfer or harbouring. In the context of Libya migrants are at least 

transported, transferred and harboured. Additionally, migrants and refugees are recruited 

under false pretenses or kidnapped during their journey. Some migrants are subsequently 

transported over the Mediterranean, primarily to Italy, for prostitution or further 

exploitation.504  

The means element entails “the threat or use of force or other forms of coercion, of 

abduction, of fraud, of deception, of the abuse of power or of a position of vulnerability or 

of the giving or receiving of payments or benefits to achieve the consent of a person having 

control over another person”. To begin with migrants and refugees are in a vulnerable 

position without the safety network individuals typically have at home. As the risks for 

migrants moving alone in Libya have increased only few dare to take the journey on their 

own505 and most migrants enter into arrangements with smugglers to take them through 

Libya making them even more dependent on their abusers. Additionally migrant women are 

especially vulnerable to sexual violence by their smugglers and traffickers as well as by 

guards at detention centers.506 It is clear the means element is fulfilled already due to the 

abuse of the migrants’ vulnerable position. Smugglers also use deception when individuals 

engage in contracts with them without knowing what they have signed up for. Later on 

during the journey threats and violence are also repeatedly employed to maintain control 

over migrants in detention centres or other locations.507 

                                           
502 Ulkolinja: Naiskaupan ytimessä, 4.2.2019; Global Report on Trafficking in Persons 2016, p. 62. 
503 "More than One Million Pains": Sexual Violence Against Men and Boys on the Central Mediterranean 

Route to Italy, p. 22. 
504 Many migrants embark on this journey voluntarily, but in some cases migrants have refused to get on 

board and have been killed because of this. Investigation by the OHCHR on Libya: Detailed findings, p. 70. 
505 Migrants are subject to abuse by all sides including armed groups, authorities, private actors and 

smugglers. Kidnapping of migrants travelling alone or in small groups for extortion has become increasingly 

common. Responding to the Human Trafficking–Migrant Smuggling Nexus, p. 6. 
506 Investigation by OHCHR on Libya: Detailed findings, p. 69. 
507 Desperate and Dangerous: Report on the human rights situation of migrants and refugees in Libya, pp. 26-

28. 
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The final element requires the purpose to be the exploitation of victims. Exploitation of 

migrants in Libya takes a number of forms, including forced labour, sexual slavery or 

slavery. While smugglers and traffickers harbour migrants in warehouses or detention 

centers they can be rented out for forced labour until they earn their right to continue 

traveling to their destination.508 Migrants are also sold from one criminal group to another 

and required to pay each time for their freedom and right to continue their journey.509 In 

more severe cases migrants are imposed into servitude, slavery or prostitution for an 

indefinite period of time with no prospects of continuing their original journey.510 

 

6.2. Lack of accountability 

Despite well documented and detailed accounts of the abuse against migrants and refugees 

“the Libyan authorities have appeared largely unable and unwilling to address or even 

recognize crimes committed against migrants and refugees”.511 The authorities have not 

reported on investigations into Libyan Coast Guard officials, immigration officers, security 

officials or other government officials who have allegedly participated in human 

trafficking.512 

For decades during Gaddafi's rule the judiciary and legislative body worked only to suppress 

political opponents. The absence of a properly functioning judicial system to begin with 

combined with the unstable security situation and apparent lack of political will to hold all 

sides of the conflict accountable, makes holding perpetrators accountable for their acts even 

more challenging.513 To further complicate the situation amnesty laws, which exempt 

opposition forces from criminal liability, have been adopted.514 

There have been unsuccessful attempts to establish a stable central government and the 

country’s economy has been decimated.515 Smugglers have always been part of Libya’s 

economy to some extent, but in the current context they have been able to traffic arms, fuel 

                                           
508 Responding to the Human Trafficking–Migrant Smuggling Nexus, p. 6-7; “More Than One Million 

Pains”: Sexual Violence Against Men and Boys on the Central Mediterranean Route to Italy, p. 28. 
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and people in complete impunity.516 Dysfunctional law enforcement and judiciary have 

ensured an atmosphere of impunity to be established.517 During recent years members of the 

judiciary have been intimidated and threatened by militias in an attempt to obstruct justice.518 

In 2012 state authorities established the Department for Combatting Irregular Migration 

(DCIM) in attempt to regain control of detention centers around Libya from militia and 

military councils. This attempt proved unsuccessful and the DCIM has been able to gain 

control only of some of the detention centers and most remain in the control of armed 

groups.519 Additionally, victims held in these government-run detention centers have also 

reported of ill-treatment, killings and sexual violence.520 

Since 2012 migrants entering Libya illegally have been committing a crime under Libyan 

law. According to law 19 of 2012 after crossing into the country irregular migrants are to be 

sent into detention centers for an undefined time to await deportation.521 Libya is also one of 

the only countries that still has no legislation criminalizing human trafficking in place.522  

Considering the indifference shown by Libyan authorities, the volatile security situation and 

collapse of judicial system it is evident that Libya is unwilling or unable in the meaning of 

article 17(2) and (3) of the Rome Statute to conduct investigations into the crimes against 

migrants and refugees. 

 

6.3. Progress of the ICC Prosecutor  

The UNSC decided to refer the situation of Libya to the ICC back in 2011.523 The referral 

was made during the Libyan revolution as the UNSC expressed concern over “the gross and 

systematic violation of human rights, including the repression of peaceful demonstrators”.524 
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This resolution gave the ICC the mandate to investigate war crimes, crimes against humanity 

and genocide committed in Libya since 15 February 2011.  

IN May 2017 while reporting to the UNSC on the situation of Libya the ICC Prosecutor 

expressed its concern that “the situation in Libya is exacerbated by the smuggling of 

migrants and human trafficking into, through and from Libya”.525 The OTP was “alarmed 

by the nature and scale of crimes” migrants are facing in Libya and welcomed any 

information concerning human trafficking or the operation of smuggling networks in 

Libya.526 The Prosecutor noted that her Office “is carefully examining the feasibility of 

opening an investigation into migrant-related crimes in Libya should the Court's 

jurisdictional requirements be met.”527 The word choice of “examining the feasibility” 

however raised the question if the crimes against migrants in fact fall within the jurisdiction 

of the OTP and the ICC. 

In the following statement to UNSC on the situation of Libya in November 2017 the 

Prosecutor refrained from making references to human trafficking and emphasized that its 

assessment will be done on a strict case-by-case analysis and the “work will be strictly within 

our mandate as set by the Rome Statute”.528 The Prosecutor continued on her cautious line 

of argumentation and stated that “[d]epending on the precise facts and circumstances that 

might be established in the course of a full investigation, such crimes may fall within the 

jurisdiction of the Court. This issue must be decided through a case by case analysis based 

on the relevant facts and an assessment of my Office's jurisdiction”.529  

In subsequent statements to the UNSC the OTP has reaffirmed that it is looking into the 

international crimes committed against migrants in Libya.530 In its reports the OTP has 

referred to accounts of slave auctions as well as “arbitrary detention, torture, rape and other 

forms of sexual violence, abduction for ransom, extortion, forced labour and unlawful 

killings” that migrants and refugees have been subjected to.531 The OTP has been especially 

concerned about the "widespread and systematic sexual violence against migrant men, 
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women, boys and girls" and thus has been committed to pay special attention to the 

commission of sexual and gender-based crimes.532 

The OTP emphasized its cooperation with a number of organisations and other States in 

order to support national investigations and prosecutions that relate to human smuggling and 

trafficking through Libya.533 The Prosecutor has been rather cautious with making references 

to human trafficking and this could entail that the OTP is still unsure whether trafficking fits 

within the jurisdiction of the ICC. However, the investigations of the OTP are notorious for 

their long length so it might still take some time until we are presented with any substantial 

outcomes. 

 

6.4. Substantiating crimes against humanity 

For the trafficking of migrants and refugees in Libya to amount to crimes against humanity, 

it must be established that the acts are part of a “widespread or systematic attack directed 

against any civilian population”.534 This requires that the existence of six elements is 

sufficiently proven: (i) the existence of an attack, (ii) the attack was directed against any 

civilian population, (iii) the attack was widespread or systematic, (iv) the attack was 

committed pursuant to, or in furtherance of, a State or organizational policy, (v) the acts of 

the perpetrator are committed as part of the attack and (vi) that the perpetrator knew his acts 

constitute part of a pattern of widespread or systematic crimes directed against a civilian 

population and know that his acts fit into such a pattern.535 These elements are thoroughly 

analyzed in chapter 4.2. and in relation to the situation of Libya I will consider the existence 

of the first four elements. Elements five and six will not be assessed as they relate to each 

individual perpetrator and must be considered separately on a case-by-case basis. 

 

6.4.1. An attack directed against any civilian population 

A number of factors speak in favour of the existence of human trafficking as part of an attack 

directed against a civilian population. In order to establish the existence of an attack directed 

                                           
532 OTP Seventeenth Report, para. 32; Statement to the ICC Prosecutor to the UNSC on the Situation in 

Libya, 8 May 2019, para. 21. 
533 Statement to the ICC Prosecutor to the UNSC on the Situation in Libya, 8 May 2019, para. 23. 
534 Kunarac et. al Appeals Chamber, para. 85. 
535 Bemba Confirmation of Charges, paras. 80-89; Kunarac et. al Appeals Chamber, para. 85. 



 

71 

 

against any civilian population two elements must be proven. First of the being the existence 

of an attack, which requires the “multiple commission” of acts listed in article 7(1).536 In the 

context of the situation in Libya thousands of migrants have been trafficked, which already 

fulfils the requirement of multiple commissions. Additionally, migrants have been subjected 

to a number of other prohibited acts under article 7(1) in addition to human trafficking, just 

some being murder, rape, forced prostitution and torture.537  

Secondly, the target of an attack must be a predominantly civilian population.538 The word 

choice predominantly means that presence of a few non-civilians does not affect the 

categorisation.539 Thus, it must be considered whether migrants and refugees constitute a 

civilian population. The notion of “any civilian population” covers civilians of the same 

nationality, those of a different nationality as well as stateless individuals.540 The ICC has 

considered that the population can be distinguishable by their nationality, ethnicity or “other 

distinguishing features”.541 

Migrants and refugees are typically heterogeneous groups consisting of people of different 

nationalities and possibly stateless persons. They are still clearly distinguishable from the 

population of the state mostly due to their different ethnicity. In the situation of Libya 

migrants and refugees are explicitly targeted due to their refugee or migrant status, which 

makes them an especially vulnerable group. 

 

6.4.2. Widespread or systematic 

A widespread attack is considered to mean the large-scale nature of the act and multiplicity 

of victims542 whereas systematic requires the “the organized nature of the acts of violence 

and improbability of their random occurrence”.543  
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There are clearly systematic features to the abuse carried out against migrants. The ICC has 

considered that “the precise identification of targets by the attackers is indicative of the 

planned and systematic nature of the violence”.544 As has been established, traffickers and 

other perpetrators target explicitly migrants. The attacks are by no means random as migrants 

face constant fear of violence, kidnapping, extortion and other human rights violations. 

According to interviews of migrants and refugees Libya is viewed as a terrifying place due 

to the consistent threat of being kidnapped on the way and the violence and extortion 

migrants are systematically subjected to.545 Similar mistreatment of migrants and refugees 

takes place in a number of detention centers and locations across the country,546 indicating a 

clear pattern and at least some level of organization. 

In addition to the systematic nature, the scale of trafficking in Libya and the attention it has 

gained is unlike any other situation before it. The widespread nature of the human trafficking 

is supported by the number of victims that must be counted in thousands, potentially even in 

hundreds of thousands.547 A widespread attack has also been understood in the jurisprudence 

of ad hoc tribunals as “an attack carried out over a large geographical area”.548 Abuse and 

exploitation of migrants takes place practically everywhere from the aforementioned 

detention centers to the desert in Libya,549 meaning the conduct is committed over a large 

geographical area and thus also qualifies as widespread. 

The OTP itself has also referred to the situation already as “serious and widespread” 550 as 

well as “widespread and systematic”.551 Therefore, there are grounds to believe that the 

trafficking of migrants in Libya constitutes both a widespread and a systematic attack. 
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6.4.3. State or organizational policy 

The Rome Statute requires that the attack be committed “pursuant to or in furtherance of a 

State or organizational policy to commit such attacks”.552 In its jurisprudence the ICC has 

held that "an attack which is planned, directed or organized - as opposed to spontaneous or 

isolated acts of violence - will satisfy this criterion".553 

In June 2018 the UN imposed sanctions over six individual, who were recognized as leading 

figures of human trafficking in Libya. Two of the individuals were of Eritrean nationality 

and four Libyan. Three men were identified as heads of transnational trafficking networks, 

two were military commanders and one was the head of a regional coastguard unit. As an 

example one individual was identified as one of the most prominent sub-Saharan actors and 

the “leader of a transnational network responsible for trafficking and smuggling tens of 

thousands of migrants.”554 Thus, there are identifiable individuals directing the work of 

trafficking networks, which already entails that the trafficking arrangements are based on 

State or organizational policies in the meaning of article 7(2)(a).  

According to reports there are a number of different smuggling and trafficking networks 

active in Libya.555 The networks consist of both state and non-state actors, who might also 

be co-operating with each other.556 Thus, there are likely to be both state and organizational 

policies behind the human trafficking activities. The decisive requirement for an 

organization is its capability to perform an attack directed against any civilian population.557 

Considering the amount of reports on the abuse and exploitation of migrants and refugees, 

it is clear that the criminal organizations and militias complicit in human trafficking have 

the capacity to carry out large scale attacks on a civilian population.  

In relation to State actors there is no requirement for a single policy adopted on the highest 

level of State, but policies adopted by regional or even local organs of the State also fulfill 

the policy requirement.558 Accordingly, for example a policy adopted by the Libyan Coast 
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Guard of aggressively retrieving migrants attempting to cross the Mediterranean back to 

Libya for further exploitation, fulfills this requirement.559  

There is also no requirement for the policy to be formally adopted or expressly defined.560 

Active State or organizational promotion or encouragement can serve as evidence of a 

policy.561 The UNSMIL report states that the UN mission has received information on the 

involvement and collusion of State and local officials in trafficking activities,562 indicating 

there is state complicity. In exceptional circumstances a policy can also “be implemented by 

a deliberate failure to take action, which is consciously aimed at encouraging such attack”.563 

There have been no signs of efforts from to stop for example the forced labour of detained 

migrants in DCIM detention centers. It can also be argued that the legislation and system of 

detaining migrants and refugees for an indefinite period of time facilitates the exploitation 

of these people.564 

 

6.4.4. Existence of an act listed in article 7(1) 

When the contextual elements of crimes against humanity have been met, the act in question 

still has to be one that is enumerated in article 7(1). The potential acts listed in article 7(1) 

that could incorporate human trafficking are enslavement, sexual slavery, forced 

displacement and the residual category of other inhumane acts. 

Forcible transfer as described in article 7(1)(g) is not suited for the situation in Libya as it 

requires that the victim was lawfully present in the area from which they were transferred 

from.565  Since the Libyan law criminalizes unauthorized entrance and most of the migrants 

and refugees falling victims to trafficking have entered the country unauthorized,566 their 

trafficking cannot constitute forcible transfer in the meaning of article 7(1)(g). 
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As elaborated in chapter 4.3.1. enslavement in the meaning of article 7(1)(c) means “the 

exercise of any or all of the powers attaching to the right of ownership over a person and 

includes the exercise of such power in the course of trafficking in persons, in particular 

women and children”. Elements of Crimes list “purchasing, selling, lending or bartering such 

a person or persons, or by imposing on them a similar deprivation of liberty” as ways of 

exercising said powers. 

In Katanga the existence of powers attaching to the right of ownership were deduced from 

for example “the use of threats, force or other forms of physical or mental coercion, the 

exaction of forced labour, the exertion of psychological pressure or the victim’s 

vulnerability”.567 All of these above mentioned elements have been demonstrated in reports 

concerning the treatment of migrants in detention centers, houses owned by smugglers or 

traffickers or outdoors.568 Migrants are according to rule exploited for the purposes of forced 

labour as smugglers and officials at DCIM detention centers regularly rent detainees for 

outsiders for cheap labour. Other detainees are forced to work under exploitative conditions 

until they have earned enough money to continue their journey.569 All this is possible due to 

the vulnerability of migrants and refugees. Situations where criminal groups purchase or sell 

migrants even more clearly fulfill the elements of enslavement. There is ample evidence to 

support the assertion that traffickers and smugglers exercise “any or all of the powers 

attaching to the right of ownership” over migrants in the meaning of article 7(1)(c) 

enslavement.  

The sexual exploitation of migrants and refugees additionally fulfils the definition of sexual 

slavery under article 7(1)(g). Traffickers regularly employ sexual violence, including rape, 

forced nudity and sexual humiliation, from the moment they have acquired or captured their 

victims in order to subjugate them. Sexual exploitation is also common in the context of 

forced labour or slavery.570 It is evident that in a number cases in addition to the exercise of 

powers attaching to the right of ownership migrants and refugees have been forced to 

“engage in one or more acts of a sexual nature”.571 
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Of course, if the Prosecutor does not consider article 7(1)(c) as a suitable provision, 

exploring 7(1)(k) other inhumane acts could provide an alternative. As demonstrated in 

chapter 6.1. the conduct by which migrants are exploited fulfils the Trafficking Protocol’s 

definition of human trafficking. In any situation it would be of great interest to see the 

Prosecutor employ this definition in her argumentation. It seems rather evident that the 

suffering migrants and refugees are subjected to causes “great suffering, or serious injury to 

body or to mental or physical health” as required by article 7(1)(k).572 Therefore, the category 

of other inhumane acts could also be used for charges against human trafficking. 

 

7. Concluding remarks 

The threshold for prosecuting human trafficking as a crime against humanity is without a 

doubt high, but so is the threshold for prosecuting any other conduct under the Rome Statute. 

It is undisputable that there are cases of human trafficking which are of utmost gravity and 

are comparable to prosecuted cases of crimes against humanity. There is, however, a risk 

that the ICC concentrates too strictly on conflict-related offences as they are more 

‘spectacular’573 and it is of utmost importance that the ICC does not overlook the plight of 

victims of human trafficking. 

Trafficking is a multi-faceted and complex issue that has posed a challenge for lawmakers 

and practitioners alike. The Trafficking Protocol entered into force only 16 years ago and 

detecting trafficking and its victims remains a challenge.574 Despite the high number of states 

that have criminalized human trafficking there are still considerable inconsistencies in 

national legislation and the criminal responses of states. This makes co-operation among 

states difficult and also hinders discovering potential cases of trafficking. As long as there 

remains ambiguity around the concept of human trafficking, it makes addressing it that much 

harder and perpetrators have more reason to continue.  

The jurisprudence of international criminal tribunals and the ECtHR have evidenced that the 

concept of enslavement has expanded and it is merely a question of time when its scope will 

reach also human trafficking. However, in the meantime it would be utterly illogical that 
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human trafficking would be excluded from the Court’s jurisdiction when it occurs on a scale 

that fulfills the contextual elements of crimes against humanity. This is why the drafters 

included the residual category of article 7(1)(k) other inhumane acts so that the ICC will be 

able to address ‘modern forms’ of traditional crimes. The way I see it, is that ICC has already 

indicated there is potential to including human trafficking as an independent crime when it 

recognized forced marriage as a separate offence under ‘other inhumane acts’. Therefore, it 

is not necessary to wait for the gradual convergence of enslavement and human trafficking. 

As noted in the beginning of this thesis in order for criminal justice responses to have an 

actual impact more successful prosecutions and action also on the global level are needed. 

Addressing the situation in Libya would provide a fine chance for the ICC to address human 

trafficking alongside a number of other atrocities. The exploitation of human trafficking 

victims in the context of Libya is so grave that it can without a doubt be considered to “shock 

the conscience of humanity”. The ICC is being offered a great opportunity to provide us with 

a view on how human trafficking should be interpreted in the context of the Rome Statute. 

The ICC’s limited budget and capacity mean that it is not going to be able to address all 

abuse and exploitation in the world - and this was never even envisioned as the task of the 

Court. The value of the ICC comes from the global standards of justice that it sets and how 

it is able to deliver meaningful justice to victims in those cases it decides to take on. Now it 

would be necessary to remove the ambiguity surrounding human trafficking and send a clear 

message to the perpetrators that there is no impunity for human traffickers. Considering the 

uncomfortable situation in which the ICC is at the moment after a number of setbacks,575 it 

more than ever needs to re-establish its commitment to deliver justice where it is most 

needed. 
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