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Medieval Swedish Provincial Laws as Example of Resilience?  

 

1. Introduction 

 

In the thirteenth, fourteenth, and fifteenth centuries, the customary laws of Denmark, Iceland, 

Norway, and Sweden were put in writing. Representatives of the crown, the Catholic Church, and 

the local magnates were involved in these processes. The research question that this paper seeks to 

answers is whether the Nordic provincial laws acted as not only instruments of power but also as 

instruments of resilience in relation to learned law and influences foreign to the local communities, 

political authorities, or both.  

For those not familiar with Scandinavian legal history, I will first briefly run through some of basic 

facts that one needs to know about Scandinavian legal history. To simplify the argument, I will 

concentrate on Swedish legislation. Because of the low degree of urbanization in medieval 

Scandinavia, I will deal with the countryside and leave the town laws mostly out of the discussion. 

Despite some important regional differences, most of what I say would undoubtedly apply to 

Scandinavia as whole. I will then proceed to see how resilience theories, as I have understood them, 

fit medieval legal history. 

 

2. The Nordic Medieval Laws 

 

Medieval Scandinavia consisted of the kingdoms of Denmark, Norway (including Iceland and the 

Norse Atlantic realm) and Sweden (including present-day Finland). Settlement expanded all 

through the Middle Ages in this sparsely populated northern region. Much of Southern and Central 

Sweden was converted to Christianity by the end of the eleventh century. Missionary activities 

spread to Finland which was Christianized and incorporated into the Swedish Realm in the twelfth 

and thirteenth centuries.  

 

The foreign influences in Sweden came later than in western Scandinavia. At the end of the 

fourteenth century, the three kingdoms joined in a personal union, so-called Kalmar Union (1397–

1523), under a common (Danish) monarch even if the kingdoms and their councils of the realm 
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remained separate. The Kalmar Union caused little legal unification in Scandinavia, all regions 

already having their own written laws.  

 

Two major waves of legal compilation swept over Scandinavia in the middle ages: first the 

compilation of the provincial laws, and later, the nation-wide or ‘national’ laws of Norway and 

Sweden (not Denmark). Similarly, town law became largely uniform in Sweden and Norway, while 

Danish towns had their own separate laws. 

 

Norwegian provincial laws were the first Scandinavian laws to be put into writing. In fact, as Sverre 

Bagge has suggested, they were among the oldest laws in Europe after the early medieval Germanic 

codes, and the vernacular laws of the British Isles (the Anglo-Saxon, Irish and Welsh laws. The 

Norwegian provincial laws, named after the assembly site of each province, include Gulating 

around Bergen), Borgarting (on the Fjord of Oslo), Eidsivating (Central and Eastern Norway), and 

Frostating (provinces around present-day Trondheim). The oldest laws, those of Gulating and 

Frostating were put into writing during the first half of the twelfth century, while the other two 

(Laws of Borgarting and Eidsivating) followed later in the same century. While put into writing, the 

laws were also edited and amended. Scholars believe, however, that at least the oldest provincial 

laws, those of Gulating and Frostating, were transmitted through oral tradition, and some part of the 

laws probably date to as early as the late eleventh century (Bagge 2010, p. 180; Strauch 2016, p. 

111 ff.; Sunde 2014, p, 172 ff.; Korpiola 2018, p. 380 ff.).  

 

In putting its laws into writing, Iceland came early as well. The oldest of Icelandic law codes was 

probably the one compiled by the chieftain Hafliði Másson (d. 1130). the Hafliðaskrá.. It is 

believed to have been approved by the Althing, the popular assembly, around 1117-1118. The first 

surviving code, however, is the Grágás (the Grey Goose), which exists in two manuscripts from 

1260-1280. After Norwegians assumed control of the island, the Grágás was replaced by a new law 

code called Járnsida (the Ironside), modelled after the Norwegian provincial laws Gulating and 

Frostating. Icelanders largely resisted the Ironside, and not the least because of Norwegian 

influences, considered alien, which it brought. In addition, the new law gave the King wide 

legislative powers over the traditional Althing. Already in 1284, the Ironside was replaced by 

Jónsbók (the Book of Jón), named after Jón Einarssson (d. 1306, who adapted the Norwegian Law 

of 1274 to Icelandic additions. Although Icelanders resisted Jónsbók as well, it respected the local 

traditions better. With over a hundred identical paragrpahs, the Jónsbok was better in line with the 

Grágás. Althing accepted the Jónsbok in 1281, and it remained in use for the rest of the middle ages 



3 
 

(Strauch 2016, p. 235 ff.; Hoff 2012; Dennis et. al. 180, p. 4 ff.; Korpiola 2018, p. 382 ff.). The case 

of medieval Iceland laws is a good example of resilience at work. The Icelandic resilience was 

organized in the form of the Althing, the task of which it was to approve the laws.  

 

Three Danish provinces - Scania, Jutland, and Zealand - compiled their laws in the thirteenth 

century. The Law of Scania was used in all the Danish provinces, which today form part of Sweden 

(Halland, Blekinge, and the island of Bornholm). The Law of Zealand applied to Lolland and 

Falster as well, and the Law of Jutland was not in use the peninsula of Jutland only, but also many 

islands such as Funen (Strauch 2016, p. 269 ff.).  

 

The provincial law of Scania, dating to 1202~1216, is the oldest of the Danish provincial laws. The 

Law of Scania incorporated some of the most important Danish Latin- language statutes of its time. 

Some of these show clear influence of ius commune. The statute of King Knud VI (r. 1182– 1202) 

on homicide and kin-responsibility (1200), for instance, increased individual responsibility for 

crimes. Valdemar II Seir (‘The Victorious’, r. 1202– 1241) replaced ordeals by juries and 

compurgation shortly after the Fourth Lateran Council (1215) had prohibited Catholic priests from 

participating in the administration of ordeals. Furthermore, the Law of Scania exerted considerable 

influence on the other provincial laws (Tamm and Vogt 2016, p. 97 ff.). Scholars have traditionally 

assumed that King Valdemar II ratified the Law of Jutland shortly before his death in 1241, and that 

the Law was then sent to the provincial assembly for approval. Some researchers have claimed that 

Law of Jutland was in fact meant as a general law for all Denmark, but no binding evidence exists 

(Tamm and Vogt 2016, p.238 ff.). 

 

The Swedish provincial laws were much more numerous and their counterparts in Denmark, 

Iceland, and Norway. The Swedish laws were also compiled later. Nine provincial laws still exist in 

manuscripts either partly (the chapter on the church of the law of Småland) or in their entirety. 

These are the provincial laws of West Gothia (Västergötland), East Gothia (Östgötalagen), Småland 

(Smålandslagen), Gotland (Gutalagen), Uppland (Upplandslagen), Hälsingland (Hälsingelagen), 

Södermanland (Södermannalagen), Dalarna (Dalalagen), and Västmanland (Västmannalagen). 

Research traditionally divides the Swedish provincial laws in two groups: the Göta laws (after 

Götaland) in Southern Sweden — West and East Gothia, and Småland — while Uppland, 

Hälsingland, Södermanland, Dalarna, and Västmanland belong to the Svea laws (Svealand) of 

Central Sweden. The oldest existing manuscripts of the Swedish provincial laws all date to 1280–

1350. It is not known for certain when the first versions of the provincial laws were compiled or put 
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into writing, but the oldest, the Law of Western Gothia, is thought to date to the 1220s. Some 

provincial laws are private compilations (rättsböcker), while two of the Swedish provincial laws 

have a royal confirmation: the Law of Uppland (1296) and the Law of Södermanland (1327) 

(lagböcker) (Strauch 2016, p. 618 ff.; Korpiola 2018, p. 384 ff.).  

 

During more than a century, the character of the Scandinavian medieval laws has been much 

discussed. Are the provincial law mere codifications of an ancient oral tradition or do they represent 

new legislation? How much canon law and Roman law do they contain? Legal historians’ interest in 

the amount of Roman and canon law in the Scandinavian legislation stems from German legal 

history, the influence of which has been overwhelming in Scandinavia, as well as in many other 

parts of the world, since the nineteenth century. During the nineteenth century, because of the 

heritage of Friedrich Carl von Savigny’s Historical School, German legal historians divided into 

three camps, the vestiges of which remain: Germanists, Romanists, and Canonists. Germanists did 

research on the “original” German law, which supposedly originated in the Middle Ages, whereas 

Romanists were interested in classical Roman law and its remainders in German law. Canonists, of 

course, concentrated on the law of the Catholic Church.  

 

After the Second World War, a new perspective emerged, as some of the leading German and 

Italian legal historians started to pay increasing attention on the relationship between the “learned 

laws” (Roman and Canon law) on one hand, and customary (roughly equal to Germanic law) on the 

other hand. Thereafter, the “reception” of Roman law became one of the leading topics in German 

legal history: when and to what extent learned Roman law spread to German legal life through, and 

how the Rezeption proceeded in different German territories and courts (see, e.g., Koschaker 1947; 

Wieacker 1952; Coing 1968).  

 

Similar research strategies and questions have been employed in most other parts of continental 

Europe ever since, and Scandinavia is no exception. As for Scandinavia, he communis opinio now is 

that the medieval laws represent a mixture of old and new elements, and that the Church acted as a 

channel for foreign legal elements—especially canon, but to a lesser extent Roman law— which 

influenced Scandinavian legal systems. The interests of the Church surely contributed to their being 

written down and to the fact that ecclesiastical chapters were incorporated into some of the laws 

(see Tamm and Vogt 2005).  

 

Another element of the provincial laws – besides customary law and learned law – was royal law.  
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The compilation of the provincial laws took place against a background of national-level royal and 

ecclesiastical statutes, some of which were the incorporated into the provincial laws. Certain 

statutes were influenced by the Continental peace movement (pax/treuga Dei), and keeping the 

peace became one of the main ways for Scandinavian kings to expand their powers within the field 

of law as guarantors of justice. The first certain evidence of royal and ecclesiastical statutes dates 

from the twelfth century. 

 

Traditionally, before the post-war interest in “European” law, the Swedish scholars emphasized the 

non-Roman character of “pure” Swedish law. This nationalist tenet is visible already in the writings 

of Johan Stiernhöök (the “father of Swedish legal history”) in the late seventeenth century (see 

Rückert 2018), and in the works of David Nehrman, who dominated Swedish legal writing during 

the first half of the eighteenth century (see Björne 1995). Later, twentieth-century legal historians 

such as Henrik Munktell took similar pride in the “Swedishness” of Swedish law. Mostly, however, 

these legal historians were more interested in proving the paucity of Roman law influence on 

Swedish law than in describing or explaining the formation of Swedish customary law.  

 

Paradoxically, then, the overpowering post-war interest in the law “from the above”, or the 

reception of the learned laws, until recently, has left even less space for local communities as 

producers and defenders of their own law. In recent decades, the interest in local customs as a 

source of law has been increasing. It is now clear that most Scandinavian laws take the landowning 

peasant or householder (bonde in Swedish law) as the ‘everyman’, the default case. The laws have 

him as their starting point, and define him as the person participating in communal affairs, elections, 

activities at assemblies and court sessions. The laws are written largely from the point of view of 

the peasant (Vogt 2010).  

 

In order to understand resilience in law, the concept of customary law is crucial. German legal 

historians, again, have debated the concept extensively. One of the by-products of the nineteenth-

century systematization of law was that legal historians of that time began to present also medieval 

customary law as a “system” of norms, Gewohnheitsrecht (on these discussions, see Pilch 2010).  In 

an influential book of 1973, Karl Kroeschell finally challenged this view, claiming that medieval 

customary law did not form a system in any modern sense of the concept. Instead, customary law 

consisted of isolated norms, “legal customs” (Rechtsgewohnheiten), which applied to individual 

cases only (Kroeschell 1973). Jürgen Weitzel, a few years later, understood the essence of 

customary law somewhat differently. He emphasized the importance of local consensus in the 
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application of local norms. Law and judicial practice are more or less the same thing, and binding 

law exists only as it is expressed in court practise (Weitzel 1985). Whether one prefers Kroeschell’s 

more substantive understanding of customary norms or Weitzel’s procedurally oriented approach, it 

is quite clear that medieval law did not form a systematic whole in the way nineteenth-century law 

was intended to. This is clearly seen in medieval Swedish laws as well: the paragraphs are 

casuistically formulated and sometimes overlapping. They are roughly arranged according to 

themes, but the systematization is far from perfect.  

 

Given the importance of local communities in the compilation process of the provincial laws, the 

peasant as the starting point becomes understandable. The preambles of the two Swedish laws that 

received royal confirmation (the Law of Uppland of 1296 and the Law of Södermanland of 1327) 

provide information of the drafting process. In both cases, a commission consisting of the 

experiences judges and men knowledgeable in the law was compiled the new law, which the 

provincial assembly then approved. After this, the law was sent for royal confirmation. Even if not 

all Swedish laws received royal confirmation, their drafting processes were probably similar.  All 

Scandinavian medieval laws resulted from negotiation processes between kings, the Church, and 

provincial communities in which the magnates often had a leading role. As Mia Korpiola, however, 

emphasizes, not too much should be generalized from this as to the contents of the laws, as regional 

variations are clear. The Older Law of West Gothia, for instance, lays considerable emphasis on the 

local aristocracy, whereas the Law of Hälsingland demonstrates features that are more egalitarian. 

The Law of West Gothia demonstrates, in addition, more similarities with the neighbouring 

Norwegian law and does the Law of Hälsingland (Korpiola 2018, p. 385).  

 

Customary law, paradoxically, as a clearly separate source of law with rules governing its 

identification and acceptance was a creation of European legal scholars (see Garré 1995). The 

medieval Scandinavian codification of law, including customary law and incorporating new 

statutory norms, probably covered customary law so well that it is hardly possible to talk of a 

separate, clearly identifiable customary law after provincial laws were issued. There was no 

domestic legal literature or jurisprudence in medieval Scandinavia, and also therefore could there 

exist no recognized body of customary law. In addition, the use of the vernacular as a legal 

language and in the courts, a lay-dominated judiciary and the lack of learned legal professionals 

outside the cathedral chapters left little room for jurisprudence. “Wild” customary law – 

unidentified and unfettered by lawyers – there most probably was, and it may have developed 

gradually to different directions than provincial laws. Again, for lack of sources, we do not know. 
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By the early modern period, written laws, provincial and later realm-wide laws, and statutes were 

referred to as valid sources of law. Customary law as a recognized source of law still does ont 

appear in the courts records of the early modern period.  Indeed, on another occasion I have called 

this peculiar situation “proto-legalism”: a heavy reliance on written law to which a weak position of 

other, competing legal sources corresponds.  

 

Can we say that, in medieval Scandinavia, the codification of ‘customary’ law was in fact a factor 

hindering the reception of other bodies of law: royal and canon law, learned laws? This brings us to 

the subject of resilience.  

 

 

3. How Do the Resilience Theories Fit the Nordic Medieval Laws?  

I will now turn to the theory of resilience and see, whether and how it can help explain the changes 

and especially the stability of Nordic medieval laws. One of the many ways of defining resilience is 

that is about “safeguarding existence” (Endreβ and Rampp 2014, p. 75). The question that 

automatically then arises is, the existence of what? How do we construct the social unit under 

observation here? Which social unit is it that is defending itself in this case? What is defending, and 

from what? Moreover, resilience is often associated to crises, in which the resilient unit attempts to 

preserve stability (Folke et al. 2010, Keck & Sakdapolrak 2013, Lorenz 2013, Endreβ and Rampp 

2014). Was there such crises in medieval Sweden? Let us start with that.  

The period when the Swedish provincial laws were compiled, the thirteenth and early fourteenth 

century, was a time of strengthening central power – the compiling of the laws thus itself is a proof 

of a social upheaval or crisis, if one wishes to call the changing social and political situation of 

medieval Sweden a crisis. This in indeed not an exaggeration. Medievalists habitually describe the 

twelfth century as the period of Europeanization, equal to the expansion of ancient Rome or early 

modern colonialism. Europe of the High Middle Ages was, according to Robert Bartlett (1993), “an 

image of a set of societies that can be seen as sharing something.” There was happening, indeed, a 

“dramatic change in what was being shared.”  

The Baltic area, as Nils Blomqvist has recently demonstrated, was during its “long twelfth century” 

part of this Europeanization process. Not only the Catholic missionaries but also European traders 

began to frequent the region. The Baltic area – Blomqvist (2005) mainly refers of Sweden and 

Livonia – was, however, by no means of passive recipient of European influences. Instead, the 
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Europeanization processes caused counter tendencies, or cultural “survival strategies,” which took 

the form of nationalism and ethnicity.  

There was, however, more to the social and cultural upheaval that the Europeanization had caused. 

The processes of Europeanization and nationalization were closely intertwined with incipient 

political centralization. This, in turn, had everything to do with increasing social stratification. Its 

foundations were laid in the Rule of Alsnö (1280). The Catholic Church, at the same time, is at the 

height of its power internationally and active in the Swedish power struggles.  

A legal side existed to both Europeanization and nationalization. From the legal point of view, 

Europeanization brought with it several elements, which sought their place in the framework of 

high medieval Swedish law. The canon law of the Church was one such central ingredient. From the 

late eleventh century onward, the Church of Rome had increasingly organized itself with the help of 

law. It had widened its judicial network to cover most of the known world, and its legal order had 

grown to be comprehensive, covering all fields of social life. Canon law was, however, unthinkable 

without Roman law. Together they formed the learned ius commune, the European common law. 

These two bodies of law, and only these, taught within the growing network of European university, 

which formed legal professional to serve the needs of the princes, towns, private customers, and the 

Church.  

As mentioned above, both formants of European ius commune, Roman and Canon law, influenced 

the law of medieval Scandinavia. A few examples will suffice. The two-witness rule of Roman-

canon procedure was introduced in some of the provincial laws, although it took until the 

seventeenth century before the learned procedure finally surpassed the traditional Swedish 

procedure based on oaths and compurgators (Pihlajamäki 1997, p. 58 ff.). The fact that only judicial 

ordeals no longer appear in the provincial laws is most likely because of Canon law influence, as 

the Fourth Lateran Council (1215) prohibited clerics from participating in ordeals, effectively 

prohibiting their use. In addition, the church managed to introduce the institution of testament into 

some of the provincial laws.  

Besides ius commune, European law merchant exerted its influence in Sweden. Although scholars 

no longer believe in the existence of a common lex mercatoria in medieval Europe (see Kadens 

2012), similar commercial norms and forms of conflict resolution most likely developed in more 

limited areas, such as the Hansa region. The law of the Swedish merchant towns, Stockholm and 

Visby, developed in close contact with the needs of their German trading partners. The very act of 

compiling laws into law books followed the general European trend in the thirteenth century: the 
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Saxon Mirror (Sachsenspiegel), the Coutumes de Beauvaisis, Constitutions of Melfi and the 

Castilian Siete Partiedas all followed the codification idea of the Church, which had had its laws 

compiled in the Liber Extra of 1234. 

The compilation of realm-wide laws in Norway and Sweden reflects the nationalist development, 

although this happened mainly somewhat later than the wave of Europeanization that Blomqvist 

describes. Both forces were thus at work simultaneously: the nationalization and Europeanization of 

law. This, however, is a seeming paradox at the most, if a paradox at all: codes of law are seldom if 

ever logical wholes; instead, they typically follow more than one logic.  

I will then turn to the question of unit. We need to go back to the medieval Swedish society and the 

background of the provincial laws. It is important to distinguish the different actors and social 

groups, which negotiated the outcome. We have already talked about the Church and the crown. 

The third actor, then, were the local communities, the social hierarchy of which consisted of 

landowners (either lords or peasants) and others. In the law-drafting procedure, lords represented 

their communities. They were men, who “through ownership of an estate, privilege, or other factors, 

held economic, political, and social power which gave them a certain influence locally and on the 

national level”. Although all part of the social elite, the lords often had conflicting interests: some 

promoted the interests of the crown, while others were against it; the ecclesiastical aristocracy was 

also part of this group. This comes close to the notion of nobility, but nobility as with inherited 

privileges in only introduced later in the Middle Ages and the Renaissance period (Vogt 2010, p. 

54).  

Landowning peasants or freeholders also came in all varieties and with large social differences. 

Some were rich, some not so. The borderline between peasant and lord was not always clear (since 

it was not a legal one), and landless peasants were also not necessarily al poor (e.g. a manager of a 

large estate. Landowners and the landless probably had relationships of the type client – patron, 

although this does not show in the provincial legislation, which was based on the concept of 

kinship. Helle Vogt has maintained that the concept of canonical kinship, based on agnatic blood 

lineage, marriage, and the concept of spiritual relatives alone, was introduced in all Nordic 

provincial laws, and that it replaced an earlier “elective- and alliance-based” kinship system (Vogt 

14-17).  Be it this way or that, the fact remains that the provincial laws are heavily based on the 

concept of kinship and, more than anything, they regulate the legal relations of the landowning 

groups (Vogt 2010).  
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The processes of making provincial laws were, however, complex. We know that the mere making 

of provincial laws already in itself represents a change. Apart from some isolated comments in the 

provincial laws, we have no direct knowledge of the customary law before provincial legislation. 

However, we may safely assume that much of the original customary law remained in the provincial 

laws, whose main material that customary law was.  

Let me conclude briefly at this point: We are dealing with the resilience of peasant communities 

consisting of kinship groups and defending the customary law, which dealt mainly with the interest 

of landowners. The resilience was directed against royal and ecclesiastical powers in a situation of 

considerable social and political change, in which the crown and the church were reaching for 

increasing control over the traditional kinship society.  

We know that the law drafting at the provincial level was typically entrusted to the local provincial 

judge, lagman, who gathered a group of local magnates, who supposedly knew the law, around 

himself. We know this, for instance, about lagman Eskil, who put the Law of Western Gothia (of 

which the oldest of Swedish provincial law manuscripts exists) into writing. Eskil was probably 

inspired by the East-Norwegian laws, which were older (Holmbäck and Wessén 1946, p. xix ff.). 

Not only did the interests of the Church and the crown influence the outcome; the provincial laws 

influenced each other. Because it was technically well executed, he Law of Upland, for instance, 

influenced the law of the neighbouring Västmanland. This is clear by the fact that the Law of 

Västmanland followed the Law of Upland in its disposition. Many of the parts were directly taken 

from the Law of Upland. (Holmbäck and Wessén 1936, f. xxxv). Some of the provincial laws were 

thus, no doubt, patchworks that contained elements of various sources.  

A typical example of the kind of law, which was typical of traditional societies all over Europe, was 

the law of evidence. All over Europe, so also in Sweden, the law of evidence in the regular lower 

courts proceedings at the assize courts of the countryside (häradsting, hundaresting, skepplagsting) 

was based traditionally – in the early middle ages – on oaths and compurgators. In serious cases, 

where evidence was uncertain, the Church had at least since the ninth century advanced the system 

of ordeals, which functioned alongside oaths and compurgators. We have some evidence of ordeals 

having spread to Sweden as well, but most probably, they never became widespread before the 

Fourth Lateran Council (1215) forbid clerics to participate in ordeals in all Christendom.  

The new trend, represented by canon law from the late twelfth century onwards, was the law of 

evidence based on confession and witnesses. Along with this change, the traditional adversarial 

procedure moved into the direction of inquisitorial procedure. Material truth became important. In 
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full-fledged form of European ius commune, inquisitorial procedure based on material evidence, 

however, became a domain of professional jurists. Instead of the traditional oaths, compurgators, 

and ordeals, evidence was now evaluated according to rules, which pre-established in law and legal 

theory.  

Jurists, however, were not available in medieval Sweden. Sweden – as the entire Nordic region – 

was a lawyer free zone all through the middle ages. Obviously, this was a great hindrance to any 

attempt at introducing any influence of learned laws not only in the middle ages but also far into the 

early modern period. However, a different kind of a novel arrangement gained ground in Sweden, 

an arrangement that suited better the circumstances. The new institution was called a jury (nämnd), 

which was introduced typically not into the regular assize court proceedings, but in the court 

proceedings of the crown or the church – the royal assizes (konungsräfst) and bishop’s assizes 

(biskopsräfst). This was the case in four instance the Law of Eastern Gothia (Östgötaland), which 

entails detailed provisions as to when the jury could be used, how it was to arrive at a decision, 

what happened if it did not, and so forth. The jury, in short, invaded parts of the legal procedure 

previously dominated by the oath procedure. It is no surprise that this happened by way o royal and 

ecclesiastical courts: the royal courts assumed jurisdiction over serious crimes and other cases of 

interest to the crown, whereas the ecclesiastical courts understandably followed the general 

European trend towards material evidence. In some provincial courts, the king appears even as an 

appellate authority in the ius commune meaning of the term (Uppsalalagen, Södermannalagen, 

Västmannalagen) (see Korpiola 2018).  

In other words, the making of the provincial laws was by no means a process of just putting the 

customary laws into writing. Besides the influences from canon law, a tendency towards unification 

already underway while the provincial laws were in the making. However, large parts of the laws 

still genuinely represent local customary law.  

Let us return to the changes of procedural law in the thirteenth and fourteenth centuries from the 

point of view of resilience. Two points are worth underlining. First, despite the new layers of 

judiciary with their juries, most of the legal proceedings remained firmly in the hands of the regular 

assizes. Second, the same community members who, in another capacity, could be in charge of 

receiving oaths or who could serve as compurgators staffed the juries. There was no one to take 

charge: the community did everything. Even though in the newer provincial laws the jury members 

become more or less permanent, they still represent the community. Traditionally, the peasantry 

chose the presiding judge (häradsdomare, lagman); again, in time the crown increased its 

involvement in the appointment, and according to the Law of Magnus Eriksson (ca. 1350), the king 
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appointed the judge from three candidates which the peasantry chose. However, the peasantry 

retained considerable influence in the appointments.  

The landowner – peasant or magnate – remained the default case of the provincial laws: these were 

“their” laws. Furthermore, the role of the kinship continued a crucial legal entity all through middle 

ages. This shows, for instance, in the following examples, which figure in all provincial laws. First, 

there was a collective aspect to sanctions: the kin group appeared as the payer (vis-à-vis the victim’s 

kin and sometimes authorities) and the receiver of payments. Second: the kinship retained a pre-

emptive right in land sales. Thus, if a piece of land was sold, the kin of the salesman was entitled to 

step into the place of the buyer and claim the land within a certain time frame. Third, violence 

against one’s own kin group was more severely punished than other kinds of violence. And fourth, 

the influence of kinship group on marriage is clearly visible in all laws.  

 

4. The second wave of medieval Swedish legislation: the laws of the realm (mid-fourteenth 

century)  

If provincial laws represented the first wave of Scandinavian legislation, nation-wide laws of the 

realm formed the second wave. This was a logical step in the state-building process of the late 

middle ages. Again, Norway came first, as King Håkon IV initiated a compilation project. He may 

have been inspired by the Castilian Siete Partidas through his personal connections, as Håkon’s 

daughter Christina was married to the brother of Alphonse X the Wise of Castile. In any case, the 

compilation project was completed by Håkon’s successor Magnus VI the Lawmender in 1274. 

According to Absalon Taranger, about 90 per cent of the norms in the Law of 1274 were identical 

to those of provincial legislation. Although the percentage is probably much lower, a considerable 

continuity exists between the first and second waves of legislation in Norway. The Law of 1274 

was approved at the provincial assemblies of Frostating (1274), Gulating (1275), Borgarting (1276), 

Eidsivating (1276). Regional variations were also tolerated. Iceland, for instance had itt Jónsbok 

and the Faroe Islands and the Shetland Island were allowed some modifications (Sunde 2014, p. 

183 f.; Korpiola 2018, p. 386 ff.). 

Magnus the Lawmender’s grandson, King Magnus Eriksson followed the Norwegian example and 

had a realm-wide compilation made in Sweden around 1350. Magnus Eriksson confirmed actually 

two different laws, one for the towns and one for the countryside. The reform thus came relatively 

soon after the Swedish provincial laws had been compiled. The Laws of Magnus Eriksson were, as 

the Norwegian Law of 1274, heavily dependent on the normative material of the provincial laws, 
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although picking and choosing was unavoidably involved. normative material in the law of King 

Christopher follows the Law of the Land (Ulkuniemi 1978). King Magnus Eriksson’s Law for the 

countryside was slightly edited in the early 1440s by the Swedish ecclesiastical and secular 

magnates and some statutes were incorporated into it. The newly elected King Christopher of 

Bavaria (r. 1441–1448 in Sweden) confirmed the law in 1442. In the royal confirmation, it was 

claimed that there were conflicting and unclear sections in the law and that this caused divergence 

and confusion of practice. Even if King Christopher insisted that his new law was thereafter to be 

followed, the 1442 version of the law started to replace the previous version only in mid-sixteenth 

century. These laws of the realm (one for towns and another for the countryside) quickly replaced 

the provincial laws and unified the law in both kingdoms considerably. Martti Ulkuniemi has 

assessed that roughly 80 percent of the Thus, the royal laws became the paramount legal sources for 

subsequent centuries 

 

In Denmark, no nation-wide laws emerged during the middle ages. Such legislation had to wait 

until early modern absolutism and the year 1683. Why? At last two reasons emerge, which 

distinguish Denmark from Norway and Sweden. First, Danish nobility emerged stronger than its 

Norwegian and Swedish counterparts, leaving less space for the crown and its legislative reforms. 

Second, the sheer difference in geographical size between Denmark on one hand, and Norway and 

Sweden on the other made it necessary for the Norwegian and Swedish crowns to unify law earlier 

than was the case in Denmark. Yet, also the Danish laws remained primarily peasant-oriented and 

unlearned.  

The Scandinavian examples show how peasant communities managed to defend their law even 

when central powers moved towards increasingly unified legislation. A huge amount of the 

normative material still proceeded from the provincial and only a small part of the contents came 

from other sources – Roman, canon, and royal law mainly. Of course, the centralization meant that 

not all local variations of customary law could retain their positions in the realm-wide laws. Instead, 

the law of the most influential regions prevailed. However, the style remained the same: even the 

realm-wide laws were overwhelmingly laws of peasant, written from the peasant’s point of view for 

the peasant.  

An important point still needs to be discussed. From what I have explained above, one might get the 

idea that medieval Nordic societies were governed by laws, and the courts diligently followed 

written law. This, however, was hardly the case. We do not know to what extent courts of law even 

possessed law manuscripts. At any rate, few court members would have been able to read. Medieval 
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written laws, then, probably mirrored legal practice rather than directed it. A far more important 

strategy for the peasantry to defend their own law than ensuring its representation in written laws 

was thus applying it in legal practice. As Jürgen Weitzel and Pia Letto-Vanamo have observed, 

consensual decision-making was crucially important in medieval peasant communities, in which 

central power with its laws held only limited power (Weitzel 1985; Letto-Vanamo 1995). In the 

medieval societies of Scandinavia, the most efficient strategy of resilience was therefore not 

influencing legislation but making sure that court decisions enjoyed sufficient acceptance. Most of 

time, the difference between law in books and law in action may not have been great, but it is 

reasonable to assume that legal practice led the way. When peasant communities gradually, during 

the early modern period, lost their leadership in the local courts, the significance of written law in 

the everyday legal affairs certainly grew. This, however, is another story, which remains outside the 

confines of this study.  

If legal practice was more important than written law, why pay attention to resilience at all when 

written law is concerned? Written law still mattered enormously as a symbol. As Fernanda Pirie 

suggests, laws are not always primarily instruments of government. Instead, “we must pay attention 

to their ideological and symbolic aspects.” Pirie refers to examples from early medieval Europe and 

Tibet. In the case of Europe, she says, early medieval Germanic laws (including the Frankish Lex 

Salica, the Burgundian, Visigothic, Lombard and Anglo-Saxon codes) contained “records of 

custom, statements of policy and records of judgments in a haphazard order” (Pirie 2010, p. 212 ff.) 

According to Patrick Wormald, the Germanic laws were nevertheless attempts to impose Roman 

civilitas upon uncivilized barbarians. Germanic rulers, as well as later Charlemagne, saw 

themselves as followers of Roman emperors, one of the primary tasks of which issuing legislation 

had been. Laws were therefore in Latin and sometimes, as in the case of the Visigothic law, divided 

into 12 books, following the model of the Law of the Twelve Tables (Wormald 1998, p. 212 ff.; 

see, however, McKitterick 1977, p. 13 ff.). Because no court records were kept, it is difficult to say 

whether Swedish law courts followed law-books. We also on little about the dispersal of law 

manuscripts in the middle ages. It is safe to assume, nevertheless, that legislation was not only – and 

maybe even not primarily - a tool of practical governance; instead, laws were also about image 

building 

As written laws were assembled, it mattered to different stakeholders, which ingredients came to 

form the final product. The main stakeholders in the Scandinavian context were the crown, the 

church, and the local communities. It was important for all of them that they could make their 

voices heard in the process. For the church and the crown, it would have been unrealistic to build 
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the laws primarily upon learned laws and to downplay the customary law of the peasants. Learned 

legal systems could not function without learned lawyers, and such were not available in medieval 

Sweden. Therefore, learned law could only be introduced into medieval legislation in simplified 

form and in small pieces only.  

 

5. Conclusion 

The Swedish peasants thus remained firmly in charge of court proceedings in all the different courts 

operating in the Swedish countryside. This was especially the case in the most oldest of courts, the 

regular assizes, but applies also to the royal and bishop’s assizes, which could not have functioned 

without a heavy input from the peasant community. The peasant community remained resilient all 

through the early modern and in many ways until the second half of the twentieth century. Swedish 

law retained much of is peasant characteristics at least until the second half of the nineteenth century, so 

much so that many of the features of Swedish and Finnish legal culture can still best be understood against 

the medieval background.  

We could, however, well question the usefulness of the concept of resilience ass the best way of 

describing these long-term features. Should we not, instead, talk about path-dependence? 

Comparative contexts and the changing relationships between centers and peripheries are vital for the 

present project. The idea of path-dependence is also fundamental. An abundant literature exists on 

path-dependence, an idea that originated in economics and which historical sociologists later adopted. 

Charles Tilly has described the central idea of path-dependence as follows: “(E)very existing structure 

stands in the place of many theoretically possible alternative structures, and its very existence affects 

the probabilities that the alternatives will ever come into being.” According to James Mahoney, the 

main theoretician of path-dependence, three core claims characterize path-dependence. First, “an 

initial set of causal forces – often historical occurrences – which leads units … to move in a particular 

direction.” Second, units begin to realize “increasing returns,” which makes it too costly for them to 

change direction. Third, “unit eventually stabilize around enduring equilibrium points”. They are 

“locked in,” which means that in their developments trajectories only small fluctuations are possible.” 

(Tilly 1988, Aminzade 1992, Somers 1998, Mahoney 2000, Margolis & Liebowitz 2000, Page 2006, 

Boas 2007)  Only major outside phenomena can open the lock – and possibly start another path.  

Path-dependence helps to explain Nordic exceptionalism as well. Developments that occurred in the 

late Middle Ages included “investments” – in the form of written laws and justice systems - in lay-

based law. The other alternative, which was chosen by most continental countries, would have been 
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law based heavily on the expertise of professional jurists. These investments, in the early modern 

period, began to produce “returns” that made it difficult and indeed unnecessary to choose another 

path. The system involved large segments of population in its workings, probably increasing trust in 

institutions from early on. In time, and especially since the late nineteenth-century, the returns 

multiplied as the paths chosen led to a well-functioning system of social welfare and political 

democracy. Once these fundamental choices became “locked in,” one many assume, they have 

influenced Nordic legal histories until today. It is only after the late 1980s and the huge 

internationalization which began then that the lay-orientation of the Nordic legal systems has finally 

began to dismantle.  

 

At least one important difference between the concepts of resilience and path-dependence remains, 

however. Whereas path-dependence implies passiveness (“things remain the same until a compelling 

reason to change them appears”), resilience suggests active resistance by the resilient group (“we will 

defend our positions and find the means to do it”). In many cases, it is difficult to say, which concept 

helps to understand legal change or lack of legal change better. It depends on the point of view, as 

both resilience and path-dependence may be involved. This seems to be the case of the Nordic 

medieval laws as well.   
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