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1. Introduction 
 

1.1 Research question and method 
 

The thesis is focused on two battling concepts: head of state immunity from criminal pro-

ceedings in foreign national courts and accountability of heads of state for international 

crimes and human rights violations they have committed. These concepts are studied in 

the light of the developments after a remarkable judgment by the United Kingdom’s House 

of Lords regarding Chile’s former president Augusto Pinochet, who according to the judg-

ment did not enjoy immunity of a former head of state for crimes of torture.1 This year, 20 

years have passed since this revolutionary judgment was given on March 24, 1999. 

Head of state immunity can be derived from state immunity2, although currently it must be 

considered as a distinguished concept from the rules of state immunity.3 Most notable ef-

forts in the area of immunities in general are the United Nations Convention on Jurisdic-

tional Immunities of States and Their Property 2004 (the UN Immunities Convention). This 

convention, however, is not yet in force4, thus developments of customary international 

law are very important in this area. There is the European Convention on State Immunity 

1972 (the European Immunity Convention) in force, but it has been ratified by only 8 coun-

tries.5 Regarding diplomatic immunity, the main conventions are the Vienna Convention on 

Diplomatic Relations 1961 (the VCDR) and the Vienna Convention on Consular Relations 

1963 (the VCCR). In certain cases, these conventions can be relevant regarding head of 

state immunity, since the treatment between diplomats and heads of state can be on oc-

casion compared.6 There is no separate convention regarding only head of state immunity. 

However, International Law Commission (ILC) has been drafting articles on immunity of 

state officials from foreign criminal jurisdiction since 2006, but the work is not yet finished.7 

 
1 See the Pinochet III 1999.  
2 Wuerth 2012, p. 734. 
3 Alebeek 2008, p. 2. 
4 See UN Treaty Collection - Convention on Jurisdictional Immunities of States and Their Property, visited on 
January 25, 2019. In order for the Convention to come into force, thirty states must have deposited their 
instruments of ratification, acceptance, approval, or accession with the UN secretary-general. Currently, 
there are 28 states which have signed this convention and 22 member states. 
5 See Council of Europe - Chart of signatures and ratifications of European Convention on State Immunity, 
visited on January 26, 2019. 
6 Zappalà 2001, p. 598. 
7 Analytical Guide to the Work of the International Law Commission, visited on October 14, 2019.  
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This can be counted as an important expression of opinion in the area of head of state 

immunity. Thus, currently customary international law plays the most central role when 

trying to reconcile head of state immunity and current requirements of international crim-

inal and human rights law. The aim of the thesis is to study accountability in foreign domes-

tic courts, thus international accountability in permanent and special international ad hoc 

courts is excluded from the scope of the thesis. The question is important since interna-

tional courts do not have the capacity to prosecute all the people committing international 

crimes and human rights violations in the world, so input from the national courts is very 

much needed.8 The process in international courts can be very slow and bureaucratic. 

The research question of the thesis is “Is there a human rights exception to the head of 

state immunity from foreign criminal jurisdiction?”. Human rights exception in the context 

of the thesis does not mean only the violation of international criminal law, but also human 

rights law in general.9 The research question will be studied mostly in the light of customary 

international law regarding immunity rules for the reasons stated above. It must be noted 

that customary international law must be studied through state practise and opinio juris, 

which means that also omissions must be taken into consideration to a relevant extent. 

This means that acts, where states have refrained themselves from doing something or 

have not considered an aspect they should or could have considered, are to be counted as 

well.  

The research question is being studied by using the doctrinal research method. The aim is 

to map out the current situation of head of state immunity and through thorough review 

of state practise and opinio juris, to conclude whether there actually exists a human rights 

exception to head of state immunity and what is the scope of the exception. 

1.1.1 The Doctrinal Method 
 

Legal research differs from other fields of science with its distinctive methods. Some legal 

 
8 Foakes 2011, p. 1.  
9 It must be noted that all the violations of human rights are not violations of international criminal law. 
Currently, widely accepted core international crimes are genocide, crimes against humanity, war crimes, 
and the crime of aggression (obviously all including serious violations of human rights), see in more detail 
the Rome Statute of the International Criminal Court. However, it will be studied in the thesis that if there is 
an existing human rights exception, what would be the scope of the exception: would it include only a cer-
tain crime or crimes or even human rights violations, which do not constitute to international crimes.  



3 
 

scholars even think that there is no place for specific methodology in legal study.10 How-

ever, time has passed this point of view and currently methods in legal research are be-

coming even more distinctive and even more manifold. 

The doctrinal method represents one of the three general research methods or schools of 

thought of international law, doubtless there are many more.11 Doctrinal research aims to 

systematize and clarify the current status of a certain legal question.12 This is being done 

through relevant sources of international law, such as court judgments, statutes and trea-

ties, rules of customary international law and other statements and writings of the scholars. 

Thus, doctrinal method in its basic form does not include considerations on about how 

things should be but is researching how matters actually are. 

This does not mean that doctrinal research lacks evaluation and critical analysis. When con-

sidering, how the current status of a certain legal question actually is, this is done through 

critical evaluation of the legal material available and with careful scrutiny on actually which 

material is relevant in relation to the legal issue in question.13 Thus, there is an essential 

critical element in the method as well. 

The doctrinal research necessarily borrows reasoning logics from e.g. philosophy, such as 

induction and deduction. These are needed in order for the researcher to be able to draw 

conclusions from the vast material in front of them. In doctrinal research it is important to 

categorize material and try to find similarities and differences from the appropriate mate-

rial. Thus, the doctrinal research method is about making connections. 

The doctrinal research method has developed quite intuitionally and can be described as 

one of the core research methods.14 Basically, doctrinal research represents the relevant 

material and systemizes it into categories by bundling some matters together, such as sim-

ilarities in national legislations in relation to a certain question, or by differentiating things 

into different categories by identifying their differences in opinions or differences in status 

or nature of the material, such as whether it represents an opinion of a certain state or is a 

wider shot on consensus of international community as a whole, through which a 

 
10 Posner 1988, p. 345.  
11 The others are critical and rationalist. 
12 McConville & Chui 2017, p. 4.  
13 Hutchinson 2015, p. 131.  
14 Hutchinson & Duncan 2012, p. 85.  
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clarification to a certain legal issue can be drawn. In this analysis it is also important to 

notice which are the stable, settled norms and rules and which are only emerging.15 

This research method is very expected, when studying changes in customary international 

law. In the thesis, the aim is to map out whether there actually is an established exception 

to head of state immunity. This is best done through systematizing of the legal material. A 

different setting of the question would perhaps attract a different method. However, when 

the question is aiming to examine whether an exception actually exists currently, doctrinal 

method is the natural fit. 

The doctrinal research method has been widely criticized as well.16 It has countered some 

scepticism stating that is it too of a simplistic method and self-evident.17 However, although 

when described, the doctrinal method may sound simple, it is one of the most needed tools 

when studying legal issues. Most often the issues themselves are complex, of which clear 

method helps to analyse. 

In the thesis, the relevant case law is categorized by their conclusions: whether a case is 

actually supporting the existence of a human rights exception or not or whether the case 

is actually an important case in relation to head of state immunity and human rights viola-

tions, but for some reason or other, does not take a stand on whether some kind of human 

rights exception should exist in foreign criminal proceedings. In customary international 

law also these cases are important, since it is important to study the omissions and what 

does it mean in relation to the formation of an exception. Additionally, the similarities of 

national criminal legislations are considered as well as the similarities of national immunity 

acts. The aspects of different multilateral treaties and basic, common features of interna-

tional crimes are introduced through applicable international crimes. Furthermore, inter-

national conventions and draft articles regarding the subject are examined to the extent 

they are applicable as are other statements as well. All the notions of the material are being 

considered in the conclusion chapter where the existence of such an exception is deter-

mined. 

 
15 This is based on Martha Minow’s, the former Dean of Harvard law School, list on legal research methods. 
See Hutchinson & Duncan 2012, p. 103.  
16 Hutchinson 2015, p. 131.  
17 Hutchinson & Duncan 2012, p. 106.  
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1.2 Scope 
 

The scope of the thesis is head of state immunity in criminal proceedings of foreign national 

courts. Thus, immunity in international courts and tribunals is excluded from the scope. 

These exclusions are done because head of state immunity in foreign courts is in itself a 

complicated question and immunity in international courts is also an interesting matter, 

but it is based on a lot of different legal material. Where head of state immunity in front of 

foreign courts is mostly based on customary international law, immunity in international 

courts is based on special charters and statutes of the courts and tribunals. Thus, head of 

state immunity in international courts shall be excluded for the sake of clarity. This also 

allows to study head of state immunity in foreign national courts in more detailed manner. 

Head of state immunity is being considered in two different forms: when a head of state is 

holding the office and when a head of state has left the office. These two sides of head of 

state immunity are considered somewhat separately, since they differ quite a lot as dis-

cussed later in more detail. The thesis focuses on the immunity from suit as opposed to 

immunity from enforcement. 

The timeline for this thesis is from March 1999 to present day, thus, the thesis considers 

the developments after the Pinochet III judgment. 

The thesis is also only concerned on criminal liability of heads of state and immunity in civil 

proceedings is excluded. This allows even more deep and clear analysis, and in any case 

civil proceedings in foreign national courts are rare, at least for the sitting heads of state.18 

Additionally, international crimes and human rights violations also in themselves tip the 

scope towards criminal responsibility, although it is also important to get monetary com-

pensation from the crimes suffered. 

1.3 Structure 
 

The thesis will first start with an introduction to the concept of immunity, and of course 

focusing to head of state immunity and developing a strong base for the current concept 

of head of state immunity and its relations to state immunity and diplomatic immunity. 

Second, the concept of head of state immunity will be deepened by differentiating two 

 
18 Wuerth 2012, p. 741.  
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parts of it: ratione personae and ratione materiae i.e. personal immunity and functional 

immunity. This differentiation is important because only an acting head of state enjoys per-

sonal immunity, whereas a former head of state enjoys only functional immunity.19 Thirdly, 

the thesis will study more the current state of international criminal and human rights law. 

After that, immunity concept and the requirements of international criminal and human 

rights law are being reconciled through examination of state practise and opinio juris. Fi-

nally, it will be concluded whether there is actually a human rights exception to head of 

states immunity and if so, what is the scope of the exception. 

The outcome of the study will be represented in relation to ratione personae and ratione 

materiae. It will be concluded, that there is not a human rights exception to the immunity 

of acting head of state. However, there is a human rights exception to the immunity of 

former head of state, at least in relation to certain international crimes. 

1.4 Terminology 
 

There is some terminology in the thesis, which needs to be clarified. First of all, the term 

head of state is very broad. It varies from state to state, since head of state is dependant 

from the domestic laws of each state and the functions of a head of state may vary from 

very ceremonial to political.20 Head of state may vary from monarch to president as well. 

Thus, it is hard to generalise the term head of state. However, there are some features that 

are common to all heads of state. First of all, generally the constitution of a state deter-

mines the person or body, who is the head of state and their powers. The heads of state 

have competence to act on behalf of their states in international relations.21 This means 

that head of state is able to conclude and bring to an end international treaties.22 In order 

for a head of state to be able to enjoy immunity, two conditions have to be met. First, a 

head of state must be the head of a sovereign and independent state, which is possessing 

legal personality. Second, a head of state needs to be identified as the legitimate titular of 

that office.23 

 
19 Alebeek 2008, p. 2. Personal immunity is broader, covering all acts while the head of state holds office, 
whereas functional immunity relates only acts done in official capacity when head of state was holding the 
office. 
20 Fox 2008, p. 669. See also Pedretti 2015, p. 9.  
21 Pedretti 2015, p. 9. 
22 See Articles 7(2)(a) and 67(2) of the Vienna Convention on the Law of Treaties 1969. 
23 Pedretti 2015, p. 10 - 11.  



7 
 

Heads of state are often equated with heads of government and ministers for foreign af-

fairs. This was stated for example by International Court of Justice (ICJ) in its judgment of 

the Democratic Republic of the Congo v. Belgium case (the Arrest Warrant case).24 Thus, 

decisions in relation to heads of government and ministers for foreign affairs can be quite 

straight-forward applied to heads of state as well. In regard to decisions on other state 

officials and representatives, these arguments can be applied to heads of state to the ex-

tent applicable. Additionally, for example in ILC’s work on immunity of state officials from 

foreign criminal jurisdiction, the ILC has also equated heads of state, heads of government 

and ministers for foreign affairs.25 The reasoning for this is that these three, at least, are 

persons, who can actually represent state abroad without any exchange of credentials, but 

the obligation to treat them with in respect of their dignity and freedom is truly rooted to 

their status as a holder of certain office.26 This list is not exhaustive and it has been stated 

to include defence ministers and ministers for commercial and international trade, of which 

representation of a state equates very much with the status of a minister for foreign af-

fairs.27 

Human rights exception to head of state immunity studied in the thesis covers human rights 

violations that constitute into international crimes, but also other serious human rights vi-

olations. In this thesis there are four crimes that are counted as core international crimes: 

genocide, crimes against humanity, war crimes and crime of aggression.28 All of these 

crimes are studied carefully later. Other possible international crimes and human rights 

violations which are considered in the thesis all include serious human rights violations of 

so-called ‘hard core’ human rights, which cannot be derogated.29 These fundamental 

 
24 See the Arrest Warrant case 2002, para 53. In its judgment ICJ stated that “a Minister for Foreign Affairs, 
responsible for the conduct of his or her State's relations with all other States, occupies a position such that, 
like the Head of State or the Head of Government, he or she is recognized under international law as repre-
sentative of the State solely by virtue of his or her office.” 
25 See A/CN.4/729, April 18, 2019, p. 69. In the draft article 3 it is noted that “Heads of State, Heads of Gov-
ernment and Ministers for Foreign Affairs enjoy immunity ratione personae from the exercise of foreign 
criminal jurisdiction.” 
26 Fox 2008, p. 689.  
27 Crawford 2012, p. 500.  
28 See Cryer 2018, p. 744 - 745. There are different opinions on that which are considered to be interna-
tional crimes. These four crimes are often called as core international crimes as they are called in this thesis 
as well. These are the crimes covered in the Rome Statute, which is said to reflect customary international 
law.  
29 Pérez-León Acevedo 2017, p. 151.  
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human rights are coming from the most successful international human rights treaties.30 

Thus, many human rights, such as many economic, social and cultural rights are not in-

cluded in the definition of the human rights exception in the thesis. 

1.5 Regulation: customary international law 
 

As noted, in the absence of a treaty on head of state immunity, it is based on customary 

international law. Customary international law consists of state practise and opinio juris. 

Currently, these cannot be rigidly separated. The sources of state practise and opinio juris 

studied in the thesis include judgments by national courts, national legislation, multilateral 

conventions, the current work ILC is doing on immunity of state officials from foreign crim-

inal jurisdiction, and also some judgments by international courts. The most prominent 

judgments by ICJ and European Court of Human Rights (ECHR) on immunity exceptions in 

national courts are included. 

However, since international responsibility is excluded from the scope of the thesis, judg-

ments and statutes of ICC, ICTY and ICTR are not considered in detail, but just through some 

examples of their general statements in relation to the subject. These courts are interna-

tional in nature and their judgments are based on their own statutes, which are affecting 

immunities of officials tried in these courts. As such, they are not representing the issues 

studied in the thesis. 

These two requirements of international law, state practise and opinio juris, are ancient, 

but have been codified first time in 1920 to the statute of the Permanent Court of Interna-

tional Justice, from where it was adopted to the statute of International Court of Justice in 

1945.31 The article 38 of the statute states that “the Court, whose function is to decide in 

accordance with international law such disputes as are submitted to it, shall apply - - inter-

national custom, as evidence of a general practice accepted as law - -“. The general practise 

part refers to state practise and opinio juris is what is accepted as law. 

 

 
30 These include, for example, the International Covenant on Civil and Political Rights 1966, the American 
Convention on Human Rights 1969 and the European Convention for the Protection of Human Rights and 
Fundamental Freedoms 1950. 
31 Hall 2017, p. 258.  
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2. Introducing immunity 
 

2.1 Jurisdiction 
 

National courts may have jurisdiction over a case based on a few general principles of ju-

risdiction. Jurisdiction is relevant in relation to immunity, since immunity is ‘immunity from 

jurisdiction’. General principles of jurisdiction are the territoriality principle, the nationality 

principle, the passive personality principle, the protective principle and the universality 

principle.32 The most interesting and the most relevant basis for jurisdiction regarding in-

ternational crimes and other serious human rights violations is universal jurisdiction, be-

cause it basically allows all of the states to prosecute perpetrators, who commit acts that 

are subject to universal jurisdiction. The reason behind this is that these acts are so heinous, 

that the whole international community has an interest to prosecute the perpetrators com-

mitting these acts. Universal jurisdiction will be studied in detail below, while the others 

are introduced here shortly. 

The most fundamental jurisdiction principle is the principle of territoriality. Basically, it 

means that states can prosecute perpetrators, who have committed acts on their territory, 

which breach the laws in force on the territory.33 This means that the principle does not 

take any stance on the nationality of the perpetrator. Hence, the accused can be a foreign 

committing for example international crimes. Thus, it can be a foreign head of state as well, 

in which case immunity questions arise. It must be noted that, if a domestic head of state 

commits crimes in a territory of his or her state, the courts of that state have obviously 

jurisdiction over those crimes and then immunity is not an issue either. However, it may be 

so that the state is not inclined to prosecute its own head of state, at least when the head 

of state still represents the current political power in the state. 

The second basis for jurisdiction, which is also very much undisputed is the nationality prin-

ciple. When a person commits crimes that breaches the criminal code of a state the person 

is a national of, that state can exercise jurisdiction over the person, even if the person 

would be outside its territory.34 Since this principle allows states to prosecute its own 

 
32 Dixon 2013, p. 152 - 159.  
33 Klabbers 2017, p. 100.  
34 Staker 2018, p. 299. The nationality principle has even longer history than the territoriality principle. 
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nationals, the principle is not relevant in relation to head of state immunity questions in 

foreign domestic courts. 

The passive personality principle relates to the nationality of the victim of the crime. This 

principle is still quite controversial. On the basis of this principle a state may try to exercise 

jurisdiction over a person for acts that have affected the nationals of that state, wherever 

the conduct has occurred.35 Despite its controversiality, this principle could play a role as 

basis for jurisdiction in prosecutions which concern foreign heads of state and immunity 

questions. 

Jurisdiction claim based on the protective principle means that a state considers that its 

national security or other vital interests are in danger due to possible criminal conduct.36 

Similarly, this conduct can also happen outside states territory. This principle might come 

into consideration, when international crimes or other serious human rights violations are 

being committed by a foreign head of state. In theory, this principle could play a role in a 

situation where international crimes are being committed inside the borders of a head of 

state’s own state, but the situation is so aggressive and unpredictable that it might quite 

easily expand to a war on the territory of the neighbouring state. For example, if the head 

of state of Sweden would try to kill all Sami people inside Sweden, one could say that there 

is a risk that this genocide could spread to Finnish Sami people as well. 

2.1.1 Universal jurisdiction principle 
 

The above-mentioned international core crimes are crimes so heinous in their nature that 

they are “the most serious crimes of concern to the international community as a whole”.37 

At least three of these four core crimes are subject to universal jurisdiction38, which means 

that a state is entitled or even required to bring proceedings in respect of these crimes, 

irrespective of the location of the crime, and irrespective of the nationality of the victim or 

the perpetrator. The universality principle is thus presuming that all states have interest 

prosecuting perpetrators for these crimes.39 Thus, universal jurisdiction is often the basis 

for international cases in national courts where head of state immunity questions arise. It 

 
35 Shaw 2008, p. 664.  
36 Wrange 2017, p. 715.  
37 Article 5(1) of the Rome Statute 1998. 
38 Damgaard 2008, p. 60.   
39 Randall 1988, p. 787 - 788.  
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is mandatory to first establish jurisdiction, since immunity is shorthand for immunity from 

jurisdiction.40 

For a state to be able to prosecute under universal jurisdiction, there must a basis for it in 

international law.41 This basis can be found straight from a treaty42, but also in customary 

international law.43 However, international conventions, where the universality principle is 

mentioned, only cover the member states of that convention, for example member states 

of the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment 1984 (the Torture Convention). To the contrary, universal jurisdiction existing 

in customary law extends over the member states of a convention, covering all of the 

states. Only then, it is truly universal.44 Currently, universal jurisdiction is regarded to exists 

in customary international law in relation to certain international crimes. All and all, uni-

versal jurisdiction means that prosecution of these international crimes can happen, when 

committed by any person anywhere in the world, thus it differs from other traditional ju-

risdiction principles.45 

It must be noted that there are two different versions of the universal jurisdiction: more 

narrow and wide-spread version and broader and more absolute version.46 According to 

the narrow version, a perpetrator must be in custody of the state, which wants to exercise 

jurisdiction over him or her. On the contrary, absolute universal jurisdiction does not re-

quire this. Thus, according to the absolute version of the universality principle criminal ju-

risdiction over a person may be exercised even if the person is not, or have not been, in the 

country at all.47 

Regarding head of state immunity universal jurisdiction is of importance because, as men-

tioned before, head of state immunity questions are often questions, that are most likely 

 
40 Toner 2004, p. 903. See also the Arrest Warrant case, 2002.  
41 Koivu 2003, p. 306. 
42 For example, see the Torture Convention 1984. In article 7(1) of the Convention the “prosecute or extra-
dite” principle is mentioned reflecting the universal jurisdiction: “The State Party in the territory under 
whose jurisdiction a person alleged to have committed any offence referred to in article 4 is found shall in 
the cases contemplated in article 5, if it does not extradite him, submit the case to its competent authorities 
for the purpose of prosecution.” This has been interpreted to be equivalent to the universality principle. See 
Koivu 2003, p. 307 - 308.   
43 Colangelo 2005, p. 567.  
44 Colangelo 2006, p. 168.  
45 Philippe 2006, p. 377.  
46 Cassese 2013, p. 278.  
47 It must be noted that national legislation regarding trials held in absentia must be taken into account. 
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to rise in connection with proceedings based on universal jurisdiction. One of the reasons 

for this is that international crimes that are subject to universal jurisdiction are often 

crimes, that are committed by the most high-ranking state officials, which heads of state 

are.48 It will be examined more later, how head of state immunity is reconciling with the 

crimes under universal jurisdiction, since the reasoning behind universal jurisdiction is that 

it exists in order for the international community to have tools to intervene when most 

heinous of crimes happen. The question is, if immunities are granted for heads of state, is 

the whole purpose behind universal jurisdiction being watered down, so to speak? 

2.2 Rationale of Immunity 
 

There are many different but related rationales for head of state immunity, which are de-

rived from state immunity. One of them is the sovereign equality of states, which is sum-

marized in the Latin phrase “par in parem non habet imperium”. Basically, it means that no 

state can exercise jurisdictional power over another state, since all states are equally sov-

ereign.49 It must be noted that equality of states argument does not only argue on behalf 

of immunity, but it can also argue against it. All states would be equal as well, if none of 

them would be immune from others’ jurisdiction.50 

One of the most important arguments is the notion of functionality. In international rela-

tions, states need to be able to function properly through their officials without interfer-

ence from other states. If immunity would not be granted to heads of state, when they are 

abroad, this could very much disturb the diplomatic relations between states and some 

states might take advantage of it whilst having improper intensions.51 Without immunity 

the whole functioning of a state could paralyze. This functionality principle has been men-

tioned also in one of the most important cases ruled by the ICJ regarding state and head of 

state immunity, the Arrest Warrant case. In the judgment the Court held that “In customary 

international law, the immunities accorded to Ministers for Foreign Affairs are not granted 

for their personal benefit, but to ensure the effective performance of their functions on be-

half of their respective States”.52 Thus, functionality of a state is very much a pragmatic ar- 

 
48 See Kamminga 2001, p. 955.  
49 Bröhmer 1997, p. 11.   
50 Ibid., p. 11. 
51 Brownlie 2008, p. 326 - 327.  
52 The Arrest Warrant case 2002, para. 53.  
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gument. 

There are other arguments for head of state immunity as well. These are, for example, 

dignity of states and comity.53 In this case, dignity of state refers to dignity of both states: 

the one who would assume jurisdiction over another state’s officials and the one who 

would yield under another state’s forcible submission. This kind of forcible assumption of 

jurisdiction over another state’s officials would constitute an insult to the dignity of the 

submitting state and would not reflect well to the political relations of the state that has 

assumed jurisdiction.54 However, it has been noted that this notion of state’s dignity might 

not be as relevant as it was, when the ruler of a state equalled as the state. To this point, 

dignity can be seen also more as an attribute of a human, not one of a state, as it is more 

of an ethical concept.55 In the case Schooner Exchange v. McFaddon, which is often consid-

ered to be the first definitive statement on the doctrine of foreign state immunity,56 the 

U.S. court is referring to dignity,57 which has said to be a referral to general comity as well.58 

These considerations reflect the rationale behind head of state immunity as well as state 

immunity, since states cannot perform themselves, but only through their officials. After 

all, head of state immunity is derived from state immunity. 

Next, head of state immunity itself must be studied. However, state immunity and diplo-

matic immunity will be introduced first, since these have relevant aspects similar to head 

of state immunity, which help understanding head of state immunity better as well.  

2.3 State immunity 
 

State immunity is a concept of customary international law, which means that states have 

immunity from prosecutions in a court of another state.59 State immunity has developed 

from a very absolute doctrine towards the current restrictive doctrine of state immunity. 

 
53 Yang 2012, foreword, p. xvii.  
54 Lakshman 1991, p. 666.  
55 Bröhmer 1997, p. 10.  
56 Caplan 2003, p. 745.  
57 The Schooner Exchange v. M´Fadden 1812, p. 123. The Court noted that “But it cannot be implied where 
the law of nations is unchanged, nor where the implication is destructive of the independence, the equality, 
and dignity of the sovereign.”  
58 Verlinden B.V. v. Central Bank of Nigeria 1983. The Court stated that “As the Schooner Exchange made 
clear, however, foreign sovereign immunity is a matter of grace and comity --“.  
59 Alebeek 2008, p. 63.  
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This development can be seen also as possibility and background for changes in quite ab-

solute head of state immunity towards possible human rights exception. 

2.3.1 Absolute doctrine 
 

When state immunity was first recognised, it was treated as a very absolute doctrine.60 

Absolute immunity meant that state could not be prosecuted in foreign courts at all, re-

gardless the act.61 However, it must be noted that even the absolute doctrine was not to-

tally absolute. That is, states have always been able to give their consent to be prosecuted. 

Absolute immunity prevailed in international law during the 19th century and the reason, 

why it was possible to hold immunity that absolute was that at the time the acts of states 

were equal to sovereign acts, meaning that states were operating in a more traditional 

areas of administration, legislation, national defence and diplomatic relations.62 Thus, 

states did not operate in the private economic sphere as they do today. 

The Schooner Exchange v. M’Faddon is considered to be the first case regarding state im-

munity.63 In the case, US Supreme Court granted immunity, which was invoked by the 

French emperor in an action for repossession of a ship which had been captured and con-

verted into a warship by the French Navy. Chief Justice Marshall delivered the opinion of 

the US Supreme Court, stating that “The jurisdiction of the nation within its own territory is 

necessarily exclusive and absolute. --the Exchange, being a public armed ship, in the service 

of a foreign sovereign, with whom the government of the United States is at peace, and 

having entered an American port open for her reception, on the terms on which ships of war 

are generally permitted to enter the ports of a friendly power, must be considered as having 

come into the American territory, under an implied promise, that while necessarily within 

it, and demeaning herself in a friendly manner, she should be exempt from the jurisdiction 

of the country.”64 It must be noted, that the decision does not take any stance on commer-

cial matters, thus it cannot be said in absolute certainty, whether the US Supreme Court 

has meant the immunity to be totally absolute. However, that is how the decision has been 

 
60 Fox 2008, p. 35. 
61 Yang 2012, p. 7.  
62 Ibid., p. 8.  
63 See the Schooner Exchange v. M’Fadden 1812.  
64 Ibid., para 136 and 147. 
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interpreted.65 

Before the restrictive doctrine developed due to the fact that states engaged themselves 

in activities in the private sphere and commercial actions, there were some exceptions in 

the absolute immunity doctrine. First of all, a consent of a state, i.e. waiver of immunity 

was possible, as mentioned, and has been regarded as an exception to immunity.66 Also, 

immovable property has always been an exception to immunity and national courts have 

been able to exercise jurisdiction over immovable property of another state.67 These at 

least have been two clear exceptions to the absolute state immunity.68 

After states started to act in the private sphere in commercial activities, the restrictive doc-

trine started to develop, since these acts where very different from the sovereign acts of 

states. 

2.3.2 Restrictive doctrine 
 

It cannot be pointed when was the exact moment, when the development of the restrictive 

doctrine started.69 However, it became clearer that the changes in state immunity were 

going towards a more restrictive doctrine after the world war II. In the Philippine Admiral 

case, a famous English case by the Privy Council, the following was stated regarding state 

immunity: “There is no doubt -- that since the Second World War there has been -- a move-

ment away from the absolute theory of sovereign immunity -- towards a more restrictive 

theory. This restrictive theory seeks to draw a distinction between acts of a state which are 

done jure imperii and acts done by it jure gestionis and accords the foreign state no immun-

ity either in actions in personam or in actions in rem in respect of transactions falling under 

the second head.”70 

Restrictive state immunity means that, while the absolute doctrine does not take a stance 

on the act of a state, the restrictive doctrine divides the acts of a state as acta jure imperii, 

 
65 Yang 2012, p. 8 - 9.  
66 Brownlie 2008, p. 327.  
67 See for example, MacArthur Area Citizens v. Republic of Peru 1987, para 920 - 921, Fickling v. Australia 
1991, p. 72, Third Avenue Associates v. Yugoslavia 2000 and Gutch v. Federal Republic of Germany 2006, 
para 15.  
68 There have possibly been other exceptions to the absolute state immunity doctrine as well, here just 
naming the two. 
69 Brownlie 2008, p. 327 - 328. The exact moment is hard to define, but the world wars increased commer-
cial activities enhancing the development of the restrictive doctrine.  
70 United Kingdom Case Note 1976, p. 365.  
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sovereign acts, and acta jure gestionis, commercial acts.71 This means, that states still have 

immunity in relation to acts done within their sovereign functions, but when states engage 

themselves in private commercial acts, they can face prosecution. This can be considered 

fair, since other players in the commercial activity field do not have immunity either. In 

order for the current global economic to work, it seems quite absurd for today’s point of 

view, that states would have immunity when they are acting as private actors. This could 

lead to discriminating situations and eventually even boycotting towards commercial 

agreements with sovereign states. 

It must be noted that even though the restrictive state immunity is now the prevailing view 

to state immunity, there are still states supporting the absolute doctrine.72 However, it 

seems that they are only supporting it technically, while they are actually applying the re-

strictive doctrine instead.73 

2.3.3 Relationship between state immunity and head of state immunity 
 

While the history of state immunity is a history from absolute doctrine to restrictive, norms 

governing head of state immunity have followed this development. During the time of ab-

solute state immunity, head of state was still closely identified as the state itself.74 Then, 

more distinct rules of head of state immunity started to develop alongside the changes in 

state immunity towards the restrictive doctrine. Thus, state immunity and head of state 

immunity are related. It can be perceived other way as well. It is noted that especially when 

the official functions of a state in a broad sense are in question, the two type of immunities 

are closely related. Jurgen Bröhmer has noted that “In fact, state immunity proper, which 

is now regarded as an immunity ratione materiae, is an offspring of the immunity rationae 

personae formerly afforded to the sovereign ruler who personified the state. From an inter-

temporary point of view, the former head of state still in some way personifies and repre-

sents his state for that particular period of time.”75 This statement is also emphasising the 

importance of a state’s functionality through its officials, since immunity ratione materiae 

is the functional part in the concept of head of state immunity. When considering 

 
71 Bröhmer 1997, p. 1.  
72 Yang 2012, p. 13. 
73 Although the UN Immunities Convention 2004 is not yet in force, it serves as a good indication of the pop-
ularity of the restrictive doctrine of state immunity. 
74 Wickremasinghe 2018, p. 363.  
75 Bröhmer 1999, p. 364.  
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functional immunity, the acts done must have a nexus to the official functions of a state. It 

is clear that a state is not able to function as a legal person but must act through its officials. 

This fact calls after the initial nexus of head of state immunity and state immunity, which 

was even more emphasised when they were the same matter – when the head of state 

was the state, l’état c’est moi.76 Functional and personal aspects of head of state immunity 

are examined in more detail later. 

It must be noted that there is one significant difference between these two types of im-

munities: distinction between acta jure imperii and acta jure gestionis is only relevant to 

state immunity. Head of state immunity is also divided into two different parts, ratione 

personae and ratione materiae, but these are distinctively different from the jure ges-

tionis/jure imperii categorization. In head of state immunity ratione materiae, it is im-

portant, whether the act is official or private, since only official acts are covered by this 

type of immunity, whereas immunity ratione personae is not concerned with the nature of 

the act. Immunity ratione materiae is reserved for former heads of state and immunity 

ratione personae for incumbent heads of state. As said, more of them will be studied later. 

However, this difference between head of state immunity and state immunity can lead to 

situations where a former head of state enjoying immunity ratione materiae cannot be 

prosecuted based on the immunity, but the state itself can be prosecuted.77 The former 

head of state would be immune not only with respect to sovereign acts for which the state 

is immune but also in proceedings relating to official but non-sovereign acts.78 Additionally, 

immunity ratione personae, which protects incumbent heads of state irrespective of the 

nature of the act, would protect the head of state, whereas in relation to commercial ac-

tivities the state itself would not enjoy state immunity.79 

The difference between the rules of state immunity and head of state immunity is relevant 

in relation to exceptions to these immunities as well. There are certain exceptions to state 

immunity, which are often mentioned in national legislations. The most relevant to men-

tion here is the so-called torts exception. This exception to state immunity can be found 

 
76 This quote was famously stated by the French King Louis XIV in the 18th century. 
77 For example, when a head of state has made some commercial purchases to states account while in of-
fice. From head of state immunity point of view, this would be considered as an official conduct and thus 
covered by that immunity. When considering state immunity though, this is a commercial act, from which 
the state is not immune of according to the restrictive doctrine, which is the current prevailing doctrine. 
78 Akande & Shah 2011, p. 827. This means that head of state immunity is broader than state immunity. 
79 This is relevant in connection with the restrictive doctrine of state immunity.  
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from many common law acts on state immunities.80 Tortious act can include anything from 

damages to individual’s property to personal injuries or even acts causing death. Thus, 

some acts falling under the torts exception can be acts, which injure ‘life, limb or liberty’ 

and may then violate international criminal and human rights law alongside domestic law. 

When these actions violate both the domestic law and the international law, a human rights 

exception to state immunity may materialize through torts exception.81 This kind of excep-

tion to state immunity may be established even though an act would be a sovereign act. 

However, as mentioned, these domestic immunity acts are covering state immunity and 

currently, the rules of head of state immunity are separate from state immunity albeit they 

are still related. Thus, torts exception and possible human rights exception through it to 

state immunity does not apply to head of state immunity and the exceptions to head of 

state immunity must be considered separately from the exceptions to state immunity, alt-

hough some common exception may exist as well. However, this gives hope that a human 

rights exception to any kind of immunity could work as the differentiation between differ-

ent kinds of acts has worked in customary international law.82 

2.4 Diplomatic immunity 
 

Diplomatic immunity relates to head of state immunity as well, since it can serve partly as 

analogy to head of state immunity. The difference between the regulations of head of state 

immunity and diplomatic immunity is that head of state immunity is mostly based on cus-

tomary international law whereas diplomatic immunity is based on an international treaty. 

Diplomatic immunity is regulated in the VCDR. Article 39(2) of the VCDR can be used as 

analogy to functional head of state immunity. It states “When the functions of a person 

enjoying privileges and immunities have come to an end, such privileges and immunities 

shall normally cease at the moment when he leaves the country, or on expiry of a reasona-

ble period in which to do so, but shall subsist until that time, even in case of armed conflict. 

However, with respect to acts performed by such a person in the exercise of his functions as 

a member of the mission, immunity shall continue to subsist.” This same principle applies 

to functional head of state immunity as well, which is examined more later. 

 
80 See for example United States’ Foreign Sovereign Immunities Act 1976, United Kingdom’s State Immunity 
Act 1978, Australia’s Foreign Sovereign Immunities Act 1985 and Canada’s State Immunity Act 1982. 
81 Schreuer 1988, p. 57.  
82 Davis 1999, p. 1372.  
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International diplomatic law also recognises certain kinds of special missions and these 

norms are codified in the UN Convention on Special Missions 1969.83 These rules can be 

applied to heads of state as they are. Article 21(1) of the Convention notes that “The Head 

of the sending State, when he leads a special mission, shall enjoy in the receiving State or in 

a third State the facilities, privileges and immunities accorded by international law to Heads 

of State on an official visit.” 

In the Pinochet III trials Chilean government tried to invoke diplomatic immunity as well.84 

The facts that Pinochet was travelling with diplomatic passport and his travel plans were 

informed to the British authorities were not enough to give him diplomatic status.85 The 

status of an ad hoc diplomat of a special mission was not discussed, maybe because United 

Kingdom is not party to the Convention on Special Missions. However, it has been stated 

that the ad hoc diplomat status would be part of customary international law as well.86 

There are different opinions on which of these aforementioned doctrines, state immunity 

or diplomatic immunity, is closer to head of state immunity.87 In any case, they both are 

relevant, either just as background or related concept, which can serve as analogy. 

2.5 Head of State immunity 
 

Head of state immunity is derived from the doctrine of state immunity, but there are simi-

larities to diplomatic immunity as well. There is no separate treaty regarding head of state 

immunity, thus it is very much based on customary international law.88 

Historically, head of state immunity is resulting from the relationship between a state and 

its ruler, since the state was personified in the ruler.89 Over time the ruler of a state sepa-

rated from the state itself as an entity.90 The connection to diplomatic immunity comes 

from the functional side of a head of state’s position.91 Thus, head of state immunity is 

 
83 The Convention on Special Missions has only 39 member states. Thus, it has not been widely taken up. 
See UN Treaty Collection - Convention on Special Missions, visited on October 15, 2019. 
84 See Pinochet III 1999.  
85 Bröhmer 1999, p. 366.  
86 See UN Historic Archives - Convention on Special Missions, visited on November 7, 2019.  
87 Bröhmer 1999, p. 368 - 369. 
88 International Law Commission is currently drafting articles on immunity of state officials from foreign 
criminal jurisdiction. 
89 Pedretti 2015, p. 13.  
90 Ibid., fn 28. 
91 Bröhmer 1997, p. 30. 
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divided into two parts: ratione personae, i.e. personal immunity and ratione materiae, i.e. 

functional immunity. 

2.5.1 Ratione personae 
 

Immunity ratione personae, the personal or status-based immunity, means head of state 

immunity, which is attached to the office a head of state holds.92 This means that as long 

as head of state holds the office, his actions are covered by this personal immunity. This 

personal immunity is reserved only to highest ranking officials, to which heads of state 

clearly belong.93 While there is no complete list of which other positions this ‘high-ranking 

officials’ include, heads of state are often placed in the same category with at least heads 

of government and ministers for foreign affairs.94 Thus, other than those officials, which 

may truly represent their state in its entirety without exchanging any credentials, are not 

enjoying immunity ratione personae. When a head of state leaves the office, personal im-

munity ceases to exist and then the head of state is only covered by functional immunity, 

which is introduced below. 

Personal immunity covers all kinds of acts done by a head of state, while he or she is holding 

the office. This means official acts done as part of state functions, but also private acts.95 It 

must be noted, that also acts done before assuming office are covered by immunity ratione 

personae, thus generally, an incumbent head of state cannot be prosecuted even for the 

acts they have committed before taking office as a private individual or as a lower level 

state official.96 This is logical, since if the acts done before assuming office would not be 

covered by immunity ratione personae, then the basic function of personal immunity would 

suffer: the inviolability of a head of state. Still, personal immunity lasts only while a head 

of state holds office, which can be described as an inherent exception or a weak spot to 

head of state immunity. 

The reason for having such an absolute immunity, that covers also the private acts during 

the term of the office, is that the fluent relations between states and their proper 

 
92 Akande & Shah 2011, p. 818.  
93  Fox 2008, p. 673 - 675. See also Cassese 2002, p. 864.  
94 See for example the Arrest Warrant case 2002, para 53, Yang 2012, p. 434, Crawford 2012, p. 500 and Fox 
2008, p. 669 - 671.    
95 Wirth 2002, p. 883. Wirth notes that immunity ratione personae covers all acts done while in the office, 
“regardless of the conduct in question”.  
96 The Arrest Warrant case 2002, para 54 - 55.  
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functioning must be secured.97 This is the reason, why the personal immunity is reserved 

only for the highest-ranking officials having international influence outside their own state. 

Without this kind of immunity, it would be possible, and in some cases quite probable, that 

there would be interference by foreign states in a form of prosecution when a head of state 

of a certain country would enter abroad. Heads of state perform the most important tasks 

of states; thus, it is essential that these tasks can be completed without harassment by 

other states.98 

When personal immunity of head of state covers the official as well as the private acts, it 

can be described as absolute. In the Arrest Warrant case by ICJ, which considered immunity 

of an acting Congolese minister for foreign affairs in a foreign court, immunity ratione per-

sonae is expressed quite strictly: “he or she when abroad enjoys full immunity from criminal 

jurisdiction and inviolability. That immunity and that inviolability protect the individual con-

cerned against any act of authority of another State which would hinder him or her in the 

performance of his or her duties”.99 

2.5.2 Ratione materiae 
 

Immunity ratione materiae, the functional immunity, is a form of head of state immunity 

that continues to cover the official acts done by a head of state while he or she was holding 

the office. Thus, the nature of the act takes the centre stage here, not the person, who 

commits the act. For the act to be official it must fulfil two requirements: first of all, it must 

be based on a state policy, thus it cannot be an act a private individual could do, and the 

act must be carried out using an apparatus of the state.100 This means that if a head of state 

performs an act, which solely benefits their own agenda, it cannot be considered as an 

official act covered by functional immunity. 

Immunity ratione materiae is enjoyed by former heads of state for official acts performed 

while in office, thus it does not cover acts done before assuming office nor acts after leaving 

office.101 This way, it differs from personal immunity, which covers also acts conducted be-

fore assuming office. This limited temporal nature has been stated also in ILC’s report on 

 
97 Akande & Shah 2011, p. 818. 
98 Tunks 2002, p. 656 - 657.  
99 The Arrest Warrant case 2002, para. 54.  
100 Akande & Shah 2011, p. 832.  
101 The Arrest Warrant case 2002, para 61.  
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its sixty-third session in relation to the draft articles on immunity of state officials from 

foreign criminal jurisdiction.102 Thus, when a head of state is leaving office, the acts they 

have done before taking office are not anymore covered by immunity as they were when 

a head of state was in office. 

Functional immunity is a form of immunity which is reserved for former heads of state. 

Additionally, its enjoyed by sitting state officials, who are not covered by immunity ratione 

personae.103 Thus, when a head of state leaves office, immunity ratione materiae may be 

invoked, when the head of state is accused in a foreign court for acts done while being the 

head of state and the conduct may be considered as an official state conduct.104 This form 

of head of state immunity is similar to diplomatic immunity given to diplomatic agents of a 

state according to the VCDR.105 The reasoning behind functional immunity is that it hinders 

states for getting prosecuted in the courts of foreign states through their officials106, since 

states can only act through their officials.107 However, it can be stated that this reasoning 

is not equally relevant to former heads of state as it is to other incumbent state officials. 

Functional immunity is, or can be seen, as an inherent exception to head of state immunity: 

when a head of state leaves office, their conduct is covered by immunity only for the acts 

performed in official capacity. That is quite a big difference to the personal immunity de-

scribed above, which covers also the private acts of an acting head of state. It is important 

to notice though that this inherent exception to absolute head of state immunity as a whole 

is not the exception discussed about in the thesis.108 Human rights exception is a distinctive 

doctrine, which does not only relate to the differentiation between private and official acts, 

but is a separate, larger doctrine that may include certain kinds of acts, which violate inter-

national criminal and human rights law. 

 
102 A/66/10, 2011, p. 219.  
103 Wuerth 2012, p. 732.  
104 Pedretti 2015, p. 14 - 15.  
105 Article 39(2) of the VCDR states that “When the functions of a person enjoying privileges and immunities 
have come to an end, such privileges and immunities shall normally cease at the moment when he leaves 
the country, or on expiry of a reasonable period in which to do so, but shall subsist until that time, even in 
case of armed conflict. However, with respect to acts performed by such a person in the exercise of his func-
tions as a member of the mission, immunity shall continue to subsist.” See also Wickremasinghe 2018, p. 
364.  
106 Wuerth 2012, p. 736.  
107 Watts 1994, p. 82.  
108 Note that there are also some scholars, who think that functional immunity is not even part of interna-
tional practise as it is. See Lord Goff of Chieveley in Pinochet III 1999.   
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Even though functional immunity is often seen as an extension to state immunity, it must 

be noted that when functional immunity links the head of state to the official acts of that 

state, it is distinctive and separate doctrine of immunity from the doctrine of state immun-

ity. This is shown for example in situations when head of state would have immunity based 

on functional immunity, but at the same situation the state itself would not have immunity: 

this is the case with the restrictive approach to state immunity.109 In some cases, where the 

act is an official act of state, but is at the same time a commercial act, according to the 

restrictive approach, a state would not have immunity in this case whereas a former head 

of state, who has performed the act, would have immunity according to the functional im-

munity doctrine. 

2.5.2.1 Official acts v. private acts 
 

As stated above, functional immunity separates the actions attracting immunity based on 

nature of the actions. If an act is counted as a private act, it automatically falls outside the 

scope of functional immunity. Just so that it would not be irrelevant to consider a possible 

human rights exception to head of state immunity, it must be noted that international 

crimes and human rights violations can be done in official capacity as well. Thus, when a 

head of state conducts severe human rights violations even amounting to international 

crimes, it does not automatically mean that the act could not be considered as an official 

act and so it would fall outside the scope of functional immunity. This has been stated for 

example in the Jones v. Kingdom of Saudi Arabia case.110 The conduct may be – and prob-

ably is – a case of abusing public power, but it still remains included to the official functions 

of a head of state if it has been done in official capacity. However, even if done in official 

capacity, there may be a human rights exception based on other considerations, when it is 

more relevant whether an act is actually criminal under international law or not. 

Other important thing to note about differentiating actions as official and private is that it 

makes functional immunity a substantive defence to enforcing jurisdiction and thus, it is 

not entirely procedural in nature. This is an effective counter argument, when arguing that 

breaches of jus cogens norms cannot affect immunity rules, since they are procedural in 

 
109 Alebeek 2008, p. 106.  
110 See Jones v. Kingdom of Saudi Arabia 2006, para 76 - 81.  
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nature.111 Since functional immunity relates to substantive law, at least procedural nature 

cannot be considered as justification, why a human rights exception could not be formed 

in relation to functional immunity. 

Both of these aspects will be touched upon later. 

3. Defining international crimes and human rights violations 
 

3.1 Core international crimes 
 

International human rights law is a very broad doctrine, including rights from civil and po-

litical rights to for example, right to life. For the scope of this thesis, the most serious human 

rights violations can be considered to be relevant. Thus, the thesis considers immunity in 

respect of the most serious violations of human rights. These have been divided into two 

subsections: crimes, that are accepted in international law to be the core international 

crimes and then other international crimes and serious human rights violations that violate 

the most fundamental human rights, but do not constitute to these core international 

crimes. 

It is widely accepted that the core international crimes, the crimes that are considered to 

be the most heinous crimes in international law, are those described in the Rome Statute 

as well: war crimes, crimes against humanity, genocide and crime of aggression. Since there 

was no intention of creating new law with the Statute, it is a common view of scholars, that 

these crimes in the Rome Statute reflect the customary international law.112 The Rome 

Statute is not considered here in more detail, because it is the statute that gives jurisdiction 

to the International Criminal Court (ICC) and is not then applied to head of state immunity 

issues in national courts, which is the subject of this thesis.113 These core crimes are intro-

duced here as they can be considered in national level. 

After introducing all the violations, the two concepts are being reconciled through exami-

nation of state practise and opinio juris and it will be considered whether there is a human 

 
111 See Jurisdictional Immunities of the State 2012, para 93.   
112 Kirsch 2003, p. xiii.  
113 Rome Statute is mentioned just for the sake of shortly defining the core crimes in international law. 
Since these are codified in the Statute and it is reflecting customary international law, it serves as an exam-
ple of an international statute, where all of these core crimes are mentioned.  
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rights exception to head of state immunity in foreign national courts in relation to core 

international crimes and other international crimes and serious human rights violations. 

3.1.1 Genocide 
 

Genocide is one of the most heinous international crimes. The prohibition of genocide is 

codified in the Convention on the Prevention and Punishment of the Crime of Genocide 

1948 (the Genocide Convention). According to the article 1 of the Convention “The Con-

tracting Parties confirm that genocide, whether committed in time of peace or in time of 

war, is a crime under international law which they undertake to prevent and to punish.” 

Currently, it has 150 member states.114 This high number of member states shows strong 

consensus on punishing people accountable for crimes of genocide. Due to its nature, gen-

ocide is often initiated by high-ranking officials, such as heads of state. It would logically 

follow, that it is a bit controversial if heads of state are accorded immunity, when commit-

ting crimes of genocide. 

Genocide has existed before its codification to the Genocide Convention, and it has been 

shown many times after that the crime of genocide also exists outside the Convention in 

customary international law.115 It has been noted by the ICJ for example that the Genocide 

Convention reflects principles of customary international law meaning that whether or not 

States have ratified the Genocide Convention, they have an obligation to prevent and pun-

ish it.116 In its judgment in Croatia v. Serbia case, the ICJ expressly noted “the fact that the 

Convention was intended to confirm obligations that already existed in customary interna-

tional law”.117 Before the Convention there was multiple happenings that pushed towards 

codifying the prohibition of genocide in the form of an international treaty, but the world 

war II and the Nazi atrocities were the final drop. In the Nuremberg trials regarding the 

atrocities, the crime of genocide was described the following way: “genocide, which we say 

is the extermination of racial and national groups, or, as it has been put in the well-known 

book of Professor Lemkin, “a co-ordinated plan of different actions aiming at the destruc-

tion of essential foundations of the life of national groups with the aim of annihilating the 

 
114 See UN Treaty Collection - Convention on the Prevention and Punishment of the Crime of Genocide, vis-
ited on October 15, 2019.  
115 Bruun 1993, p. 216 - 217.  
116 When to Refer Situations as "Genocide" - Guidance Note 1, p. 2.  
117 Application of the Convention on the Prevention and Punishment of the Crime of Genocide 2015, para 
95.  
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groups themselves” “.118 This statement emphasises the fact, how genocide is actually often 

committed in official capacity as a part of an organised plan by a state. Important landmark 

just before the Genocide Convention was the UN General Assembly’s resolution 96(1) on 

December 11, 1946. In this resolution the UN General Assembly already states that “geno-

cide is a crime under international law”, of which punishment “is a matter of international 

concern”.119 Thus, the title of the decision is “The Crime of Genocide”. 

As stated earlier, universal jurisdiction is a tool to attack the most heinous of crimes in 

international law. Even though it is a politically sensitive subject and subject to debate120, 

it is widely accepted that genocide is subject to universal jurisdiction.121 It is true that the 

article 6 of the Genocide Convention gives jurisdiction to national courts of which territory 

the crime has happened or competent international tribunal. However, currently the article 

has been interpreted not to exclude universal jurisdiction.122 Universal jurisdiction and sta-

tus as peremptory norm are often considered to be linked to each other. This is true for the 

prohibition of genocide since genocide is an international crime, which can be prosecuted 

based on universal jurisdiction and the prohibition of genocide is also part of jus cogens 

norms, peremptory norms, which cannot be derogated.123 Peremptory norms are the high-

est norms in international law and they cannot be derogated even by a treaty. This must 

be taken into account when considering the rules on immunity. 

In the Genocide Convention there is only one (explicit) statement regarding possible de-

fences to genocide. In article 4 of the Convention it is stated that “Persons committing gen-

ocide or any of the other acts enumerated in article 3 shall be punished, whether they are 

constitutionally responsible rulers, public officials or private individuals.” Thus, this states 

that it is irrelevant whether the crime of genocide is committed by a head of state or not, 

courts that have jurisdiction can try to exercise it over heads of state as well. 

It has been stated that this statement should not be confused with the doctrine of head of 

 
118 Trial of the Major War Criminals before the International Military Tribunal vol 17, 1948, p. 61.  
119 A/RES/96(I), December 11, 1946, p. 189.  
120 Brown 2001, p. 384. See also Damgaard 2008, p. 60 - 61.  
121 Brown 2001, p. 384. See also Fournet 2009, p. 142.  
122 See Adanan 2019, EJIL: Talk!, visited on October 15, 2019. 
123 Fournet 2009, p. 133. See also the article 64 of the Vienna Convention on the Law of Treaties 1969. It 
states that “If a new peremptory norm of general international law emerges, any existing treaty which is in 
conflict with that norm becomes void and terminates.” 
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state immunity.124 Immunity is immunity from jurisdiction as noted earlier. The statement 

in the Genocide Convention says that heads of state must be punished regardless of 

whether they are constitutionally responsible rulers. It is hard to see how this statement in 

the Genocide Convention would not affect immunity in any way, when it is explicitly stated 

that state officials cannot hide behind their official status.125 Additionally, with its 150 

member states, the consensus to fight against impunity is strong. One can of course state, 

that this statement still could allow immunity to be accorded in national courts, since there 

are specific international courts, who can exercise their jurisdiction in the case of state of-

ficials. However, as mentioned earlier, because of lack of resources, national courts are 

needed in the fight against impunity as well – the practise also shows this.126 Since universal 

jurisdiction is applicable in relation to genocide, this would also indicate that this irrele-

vance of official capacity should have relevance in immunity issues no matter the type of 

the court. It will be studied later how exceptions to head of state immunity have developed 

in state practise. 

3.1.2 Crimes against humanity 
 

Crimes against humanity is one of the four international crimes that are often cited as core 

crimes. Much like genocide, there had been developments before the world war II, but the 

heinous crimes done by the Nazi regime during the war and the subsequent Nuremberg 

trials were really a turning point in this regard.127 During the war the Allied powers noticed 

that the atrocities done by the Nazi regime were not prohibited in customary international 

law.128 In the Nuremberg Charter article 6(c), crimes against humanity were described as 

 
124 Schabas 2009, p. 370.  Schabas has stated this in relation to the Arrest Warrant case. He notes that even 
though the official capacity may be irrelevant before international courts this may not be the case before 
national courts “that are not entitled to exercise jurisdiction over foreign heads of State”. It must be noted 
that the subject of the Arrest Warrant case was immunity of incumbent head of state, not former head of 
state, when the case may be different. Also, this statement is a bit vague, since it does not differentiate be-
tween jurisdiction and immunity strictly enough. When interpreting the phrasing of the Genocide Conven-
tion, it very much suggests that it has relevance regarding head of state immunity without making any dif-
ference between types of courts, since, as shown, genocide is subject to universal jurisdiction (the article 6 
is also understood this way). See also the Arrest Warrant case 2002, para 58 - 61.  
125 This has been stated in the Pinochet III 1999 judgment as well. Lord Phillips of Worth Matravers said that 
the article 3 in the Genocide Convention is an express statement of removal of immunity ratione materiae. 
126 For example, in over 20 years that the ICC has been in operation, it has convicted or acquitted only 7 
people. See ICC Web Sites - Cases, visited on November 7, 2019.  
127 Before the Nuremberg trials the term “crimes against humanity” was used for the first time in connec-
tion with the mass killings of the Armenians in the Ottoman Empire, in 1915. See Cassese 2013, p. 84. 
128 Ibid., p. 86.  
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“murder, extermination, enslavement, deportation, and other inhumane acts committed 

against any civilian population, before or during the war; or persecutions on political, racial 

or religious grounds in execution of or in connection with any crime within the jurisdiction 

of the Tribunal, whether or not in violation of the domestic law of the country where perpe-

trated. Leaders, organisers, instigators and accomplices participating in the formulation or 

execution of a common plan or conspiracy to commit any of the foregoing crimes are re-

sponsible for all acts performed by any persons in execution of such plan.” 

There is no existing convention covering all the crimes against humanity, which could be 

applied in national courts, as there is the Genocide Convention. However, it must be noted, 

that like genocide, also crimes against humanity are part of customary international law.129 

Currently, the ILC is preparing draft articles on crimes against humanity for a future con-

vention on the prevention and punishment of crimes against humanity and the work is still 

in progress.130 The draft articles are focused especially on the obligation of prevention.131 

In May 2019, the Drafting Committee introduced the draft articles as they currently exist. 

These articles must be taken as an important expression of an opinion of the current state 

of crimes against humanity, even though they are not yet in force. The formation of the 

articles has been a long process and has included many rounds of comments by govern-

ments and international organizations and reports of the Special Rapporteur.132 This must 

be interpreted as a certain level of consensus on the subject. The draft articles contain sim-

ilar provision as the Genocide Convention regarding the irrelevance of official capacity of 

the perpetrator. The draft article 6 is stating the view suggested by the Special Rapporteur 

“on the irrelevance of a person’s official position for purposes of substantive criminal re-

sponsibility in the context of allegations of the commission of crimes against humanity”.133 

The draft article 6 states that “Each State shall take the necessary measures to ensure that, 

under its criminal law, the fact that an offence referred to in this draft article was committed 

by a person holding an official position is not a ground for excluding criminal 

 
129 Heller 2017, p. 24. See also Cassese 2013, p. 90 - 92. However, there are several multilateral conventions 
covering at least part of crimes against humanity.  
130 See UN International Law Commission - Crimes Against Humanity, visited on October 15, 2019.  See also, 
Frulli 2018 and Schabas 2018.  
131 Schabas 2018, p. 705. The obligation of prevention is also in the centre of the Genocide Convention. 
132 See UN International Law Commission - Crimes Against Humanity, visited on October 9, 2019.   
133 A/CN.4/SR.3377, August 18, 2017, p. 3 - 4.  
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responsibility.”.134 More importantly, however, the draft article 7 states on the establish-

ment of national jurisdiction135 and the article 10 includes also the obligation to prosecute 

or extradite, aut dedere aut judicare.136 Together these articles would allow a prosecution 

of a foreign official, who have committed alleged crimes against humanity, when the official 

is present in the territory of a state trying to prosecute him or her. This is a powerful state-

ment against according immunity to heads of state as well. 

Prohibition of crimes against humanity is considered to be part of jus cogens norms, the 

highest norms in international legal order.137 Like genocide, also crimes against humanity 

are subject to universal jurisdiction.138 This means that all states have an interest to prose-

cute perpetrators committing crimes against humanity and they have the possibility to do 

so, even if there is no nexus between the crime or the perpetrator with the state asserting 

jurisdiction. 

3.1.3 War crimes 
 

War crimes are set of crimes of which there is no existing authoritative list of conduct that 

can amount to war crimes.139 In short, war crimes are violations of international humani-

tarian law.140 At the core of international humanitarian law there are the four Geneva Con-

ventions 1949 and two additional protocols 1977.141 War crimes can be divided into two 

categories: crimes conducted in international armed conflicts between two states or in in-

ternal conflicts where the hostilities are large-scale inside one state.142 

War crimes, both international and internal, include objective and subjective elements. Ob-

jective elements include crimes committed to persons not taking part to armed hostilities, 

crimes committed by resorting to prohibited methods of warfare or prohibited means of 

warfare, crimes against specially protected persons, crimes consisting of improperly using 

 
134 A/CN.4/L.935, May 15, 2019, p. 4.  
135 Ibid., p. 4. 
136 Ibid., p. 5. 
137 See for example Dixon 2013, p. 41, Mack 2015, p. 73 - 74 and Bassiouni 2013, p. 158.  
138 See Luban 2004, p. 91,  Boed 2000, p. 305 and Damgaard 2008, p. 60. As noted, also the draft article 10 
includes prosecute or extradite rule, which can be interpreted to reflect the idea of universal jurisdiction. 
139 Cassese 2013, p. 70.  
140 Cryer 2018, p. 752.  
141 See What is international humanitarian law? by ICRC. It must be noted that there is also a third addi-
tional protocol 2005 existing, but it has a very specific area of application.  
142 Shaw 2008, p. 435. It can be noted that regulation in relation to internal armed conflicts is a lot lesser 
than in relation to international armed conflicts.  
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protected signs and emblems and conspiring or enlisting children under the age of 15 

years.143 Subjective element means that criminal intent is needed: in some cases of war 

crimes it means clear intent, but in some cases only recklessness or even gross negligence 

is enough.144 War crimes also need a link to an armed conflict,145 which is their most dis-

tinctive difference to crimes against humanity.146 

War crimes do not have similar separate convention as the Genocide Convention or the 

draft articles on crimes against immunity, thus for example there is no explicit provision 

taking a stance on the irrelevance of official capacity147, but the official capacity is consid-

ered to be irrelevant in the case of war crimes as well in the sense that the intention of war 

crimes is to capture the conduct of those acting in official capacity as state officials. Thus, 

official capacity is not a defence to war crimes either. In international armed conflicts the 

parties to the conflicts are states and because states act through their officials and war 

crimes can only be committed when there is a nexus to the armed conflict, the officials are 

necessarily conducting official state acts when participating to the armed conflicts and 

when conducting possible war crimes.148 

It must be noted that war crimes are also subject to universal jurisdiction.149 In case of 

internal armed conflicts one party is a state and another is a non-state actor and since war 

crimes can be brought to court based on universal jurisdiction, this allows jurisdiction over 

these crimes committed as official as well as private acts, and in addition, it would be illog-

ical to assume that jurisdiction could be established over the private party, but not the state 

party. Thus, it can be argued that in case of war crimes, it is also irrelevant whether they 

are committed in official capacity or not: a matter that could have effects on immunity as 

noted earlier. If the aim is to capture also the officials committing war crimes, which are 

often initiated by high-ranking officials such as heads of state, would it be consistent to 

accord immunity after committing such crimes? 

 
143 Cassese 2013, p. 71 - 75.  
144 Ibid., p. 75 - 76.  
145 See Bassiouni 2013, p. 200. The armed conflict context is still important, even though rigid distinction is 
currently going through erosion. However, this context may determine whether a certain use of a weapon is 
deemed as an international war crime or not. 
146 Shaw 2008, p. 438.  
147 Frulli 2018, p. 778.  
148 Akande & Shah 2011, p. 843 - 844.  
149 Ibid., p. 844. Universal jurisdiction is established by the Geneva Conventions as well as customary inter-
national law. 
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The prohibition of war crimes is considered to be part of jus cogens norms as well.150 Thus, 

it cannot be derogated by a treaty. It must be noted, that even so, a treaty which provides 

for head of state immunity is not void per se, since it does not deny the jurisdiction over 

war crimes, but it’s just regulating on the enforcement of the obligation of complying with 

the peremptory norms. However, in this case one can argue that when perpetrators are 

not punished and victims do not get any redress, a provision that would allow immunity to 

be accorded to heads of state in case of international crimes, would hinder de facto mate-

rialization of the human rights of the victims and actually would leave universal jurisdiction 

essentially meaningless. 

3.1.4 Crime of aggression 
 

Crime of aggression is the last of the core international crimes mentioned in the Rome Stat-

ute, which is considered to reflect customary international law. Rome Statute’s definition 

of crime of aggression was only reached in 2010 in Kampala, and not in the original negoti-

ations of the Statute.151 The article 8 bis of the Statute thus defines crime of aggression as 

“the planning, preparation, initiation or execution, by a person in a position effectively to 

exercise control over or to direct the political or military action of a State, of an act of ag-

gression which, by its character, gravity and scale, constitutes a manifest violation of the 

Charter of the United Nations”. 

However, it must be noted that the crime of aggression is a bit different from the other 

three core crimes. As said, the Rome Statute should reflect customary international law, 

since the negotiators did not want to go beyond the established law.152 However, there is 

no consensus on that, whether the definition of crime of aggression is actually reflecting 

customary international law. This does not mean that the crime of aggression would not 

be part of customary international law,153 but just that its definition may be different in 

customary international law than it is currently in the Rome Statute. The issue is that, unlike 

with the other three core crimes, there is only little development with the definition of 

crime of aggression after the world war II.154 However, there are several reasons due to 

 
150 Dixon 2013, p. 41. 
151 Grover 2017, p. 375.  
152 Wrange 2017, p. 711.  
153 Kress 2007, p. 853.  
154 Grover 2017, p. 387.  
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which it is hard to argue that the definition in the above-mentioned article of the Rome 

Statute would not reflect its customary law counterpart pretty closely. For example, the 

Special working Group on the Crime of Aggression, which was the team established to solve 

the issues around the crime of aggression of the Rome Statute wanted the definition of 

crime of aggression to fit seamlessly into the Rome Statute, which was drafted with a view 

of departing as little as necessary from the existing custom.155 If the article 8 bis is being 

compared to the Nuremberg and Tokyo Charters, which were the Charters established to 

prosecute Nazi and Japanese officials for crimes during world war II, and the Control Coun-

cil Law No. 10, which was established to capture other than the major criminals which were 

covered by the Charters, it can be noted that the definitions of the individual acts of ag-

gression are very much alike.156 On the other hand, the state act of aggression is based on 

the 1974 General Assembly resolution no 3314.157 As these are the main written reflections 

of state practice and opinio juris on the subject, it is difficult to argue that the Special Work-

ing Group was not interested in aligning the definition of the crime and state act of aggres-

sion in the Rome Statute with their counterparts under customary international law.158 

Thus, it can be stated that these above-mentioned precedents are in the core of the defi-

nition of crime of aggression and these core definitions at least reflect customary interna-

tional law.159 This is important to establish due to the lack of explicit convention on the 

crime of aggression of which the national courts could apply. 

Thus, the crime of aggression is a so-called leadership crime - also according to customary 

international law, as established above. This is how it also differs from the three other core 

crimes.160 Basically this means that compared to the other atrocity crimes, only political 

and military leaders of a state can commit acts of aggression. This would include heads of 

state. Other core crimes can be committed by lower officials or even by non-state actors. 

Thus, the crime of aggression is always committed by the highest of state actors and thus 

the act is always an official act. 

 
155 Barriga 2012, p. 18. See also Grover 2017, p. 387.  
156 See the Nuremberg Charter 1945, article 6, 
the Tokyo Charter 1946, article 5 and the Control Council Law no. 10 1945, article 2.  
157 A/RES/3314(XXIX), December 14, 1974, p. 143 - 144.  
158 Grover 2017, p. 388.  
159 Wrange 2017, p. 711.  
160 Ruys 2017, p. 19.  
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The prohibition of crime of aggression is part of jus cogens norms.161 Some scholars have 

made generalizations that all jus cogens norms are also subject to universal jurisdiction. 

However, there is no universal jurisdiction what comes to crime of aggression.162 Thus, one 

cannot derive a rule regarding universal jurisdiction from jus cogens status of a norm. It 

must be noted that as discussed in the chapter 2.1 covering jurisdiction, there are other 

means how a state can prosecute nationals of a foreign state than universal jurisdiction. 

Thus, some of the general principles of jurisdiction could allow prosecution over the crime 

of aggression by national courts as well. However, the domestic exercise of jurisdiction over 

the crime of aggression is controversial for other reasons.163 

Is there national jurisdiction at all over the crime of aggression? This is relevant regarding 

the immunity question, since immunity is immunity from jurisdiction. For example, the ILC 

has noted that there is no state practise supporting the right of national courts to prosecute 

leaders of foreign states over the crime of aggression.164 The problem here would be that, 

unlike with the other three core crimes, a state wanting to exercise jurisdiction over an-

other state should do a prior finding of the accused state’s breach of international law. This 

is the reason why engaging with domestic prosecutions by a state over another state’s head 

in the case of crime of aggression is problematic: in some cases, use of force is legal. The 

determination whether the use of force is legal or whether it is considered to be an illegal 

act of aggression is done by the Security Council, who has the authority to do so. This au-

thority is given to the Security Council in the UN Charter, since the very purpose of the UN 

is provided in the Charter: to maintain international peace and security.165 Thus, it would 

be challenging, if then states would exercise this power, when it is specially given to the 

Security Council. 

However, if it is accepted, as established above, that the crime of aggression exists in cus-

tomary international law as it is in the Rome Statute – or at least how it is in the precedents 

 
161 Crawford 2002, p. 188, para 5.  
162 Akande & Shah 2011, p. 836.  
163 See for example RC/Res.6, June 11, 2010, Annex III, p. 22. Even though the resolution itself considers the 
crime of aggression in the Rome Statute it states regarding jurisdiction of national courts as well: “It is un-
derstood that the amendments shall not be interpreted as creating the right or obligation to exercise domes-
tic jurisdiction with respect to an act of aggression committed by another State.” See also Ruys 2017, p. 19.  
164 Draft Code of Crimes Against the Peace and Security of Mankind with Commentaries 1996, p. 30.  
165 See the United Nations Charter 1945, article 39. The article states that “The Security Council shall deter-
mine the existence of any threat to the peace, breach of the peace, or act of aggression and shall make rec-
ommendations, or decide what measures shall be taken in accordance with articles 41 and 42, to maintain 
or restore international peace and security.” 
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of the Rome Statute (the Nuremberg Charter, the Tokyo Charter and the Control Council 

Law no. 10), in principle it could be possible to exercise domestic jurisdiction over the crime 

of aggression.166 At the current moment, it seems that this remains mostly a theoretical 

question. However, to some extent it has been accepted that establishing national jurisdic-

tion over the crime of aggression is possible, although not yet widely exercised.167 When 

national jurisdiction would be exercised over the crime of aggression, it is probable that 

immunity questions arose. 

3.2 Other international crimes and serious human rights violations 
 

The above-mentioned crimes are the core international crimes. These are separated from 

the other international crimes and serious human rights violations for the sake of clarity, 

since these four can be considered to be the most heinous crimes of mankind. They also 

have many features in common, as demonstrated. 

There is also other kind of conduct that is relevant to ponder here in relation to a human 

rights exception to immunity. As mentioned, the ILC is in the process of drafting articles on 

immunity of state officials from foreign criminal jurisdiction.168 Special Rapporteur Escobar 

Hernandez proposed in her fifth report a draft article 7 in which she proposes that “Immun-

ity shall not apply in relation to the following crimes: (i) Genocide, crimes against humanity, 

war crimes, torture and enforced disappearances”.169 The current form of the provisionally 

adopted draft article 7 is a bit more detailed: “Immunity ratione materiae from the exercise 

of foreign criminal jurisdiction shall not apply in respect of the following crimes under inter-

national law: (a) crime of genocide; (b) crimes against humanity; (c) war crimes; (d) crime 

of apartheid; (e) torture; (f) enforced disappearance.”170 Although the draft articles are not 

yet in force, they are a very current expression of opinion of the international community 

 
166 This may vary from country to country, how this is interpreted to be part of their national application of 
customary international law, but it might be possible. This is of course also subject to sufficient precision of 
the customary rule on the crime of aggression. It must be also noted, that several states have criminalized 
the crime of aggression in their national criminal law. 
167 Cassese 2013, p. 142 - 145. See also R. v. Jones et al. 2006. In the case the House of Lords concluded that 
the crime of aggression is part of customary international law and thus, at least in a broad sense, part of 
English law.  
168 See the whole process from UN International Law Commission - Immunity of State Officials from Foreign 
Criminal Jurisdiction, visited on October 16, 2019.  
169 A/CN.4/701, June 14, 2016, p. 99.  
170 A/CN.4/729, April 18, 2019, p. 70.  
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in relation to head of state immunity from foreign criminal jurisdiction.171 For this reason, 

the below international crimes are included here.172 It can be noticed that the crime of 

aggression is not included in the draft article, probably because of its controversial applica-

tion in domestic courts. It is included in the thesis, however, because of its status as one of 

the core international crimes. 

Regarding immunity ratione personae the draft article 4 plainly states “Such immunity ra-

tione personae covers all acts performed, whether in a private or official capacity, by Heads 

of State, Heads of Government and Ministers for Foreign Affairs during or prior to their term 

of office.” There are no exceptions mentioned. 

3.2.1 Torture 
 

Torture is an international crime that exists both in customary international law and in a 

form of several treaties, which national courts can apply.173 The definition of torture is also 

changing between these treaties, but for the present purpose, the definition in the Torture 

Convention must be regarded as authoritative, since it is the convention the national cases 

being introduced are applying and since it has been noted to reflect the definition in cus-

tomary international law.174 In addition, the Torture Convention is extremely widely ac-

cepted with 168 member states. Before, torture was only a crime in the context of war, but 

currently it is an international crime, whenever committed.175 As for all the core interna-

tional crimes introduced, the crime of torture was also accepted to the illustrative list of 

serious crimes under international law in Princeton 2001.176 

It must be noted that torture can be also part of war crimes and crimes against humanity. 

Here however, torture is ‘only’ the crime of torture as a separate crime. The Torture Con-

vention is obligating state parties to implement torture as a separate crime, autonomous 

 
171 This is now even more recent expression of opinion than the United Nations Immunities Convention 
2004. Even though there is an existing final draft of this Convention, it is not yet in force and its primary fo-
cus is state immunity whereas the focus in the draft articles is state official immunity. 
172 There are different opinions of which are counted as international crimes. For the current purpose, the 
list included in the draft article 7 by the ILC serves well. 
173 Bassiouni 2013, p. 203. There are many more treaties covering torture in addition to the Torture Conven-
tion, which is only being the most widely accepted convention. 
174 van der Vyver, Johan D 2003, p. 432.  
175 Bassiouni 2013, p. 203.  
176 The Princeton Principles on Universal Jurisdiction 2001, p. 29, principle 2.  
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from the other crimes, in which it can be also included. This way, the Torture Convention 

requires the state parties to establish domestic criminal jurisdiction over the offence.177  

Much like the crime of aggression, article 1 of the Torture Convention states that it must 

be done by someone acting in official capacity, more specifically it must be “inflicted by or 

at the instigation of or with the consent or acquiescence of a public official or other person 

acting in an official capacity”. There is no specific article regarding irrelevance of official 

capacity for obvious reasons, since the defendants in torture cases must be state officials; 

the people punished must have committed the acts in some sort of official capacity. It can 

be criticised, why the Torture Convention explicitly requires torture to be committed by 

someone acting in official capacity. What comes to violation of human rights, torture is a 

human rights violation regardless whether it has been committed by official or by private 

individual. As such, it need not be committed by a state official, such as a head of state. 

However, for the purposes of the issue at hand, it is important, that it can be committed in 

official capacity as well – and according to the Torture Convention, it actually must be com-

mitted in a such capacity. 

Additionally, the article 7 of the Convention states that “The State Party in the territory 

under whose jurisdiction a person alleged to have committed any offence referred to in ar-

ticle 4 is found shall in the cases contemplated in article 5, if it does not extradite him, sub-

mit the case to its competent authorities for the purpose of prosecution.” This extradite or 

prosecute obligation is providing universal jurisdiction over the offence: each country is 

obliged to either take the matter further in their own courts or extradite the alleged of-

fender to a country that will.178 Prohibition of torture is also a jus cogens norm and it cannot 

be derogated. 

3.2.2 Enforced disappearances 
 

The prohibition of enforced disappearances is part of customary international law.179 Like 

torture, it can also be part of war crimes or crimes against humanity, but it can be taken as 

 
177 Gaeta 2008, p. 187.  
178 The universal jurisdiction provided in the Torture Convention requires the offender to be in the territory 
of a state, thus proceedings in absentia based on universal jurisdiction are not established by the Conven-
tion. 
179 This has been established for example in the Rule 98 of Customary International Law by ICRC. See also 
Sarkin 2012, p. 540.  
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a separate crime as well. It has been prohibited through multiple legislative tools180 in the 

past, of which the most notable is the United Nations International Convention for the Pro-

tection of All Persons from Enforced Disappearance 2007 (the Enforced Disappearance 

Convention). 

In the Enforced Disappearance Convention, in article 2, it is stated that “enforced disap-

pearance is considered to be the arrest, detention, abduction or any other form of depriva-

tion of liberty by agents of the State or by persons or groups of persons acting with the 

authorization, support or acquiescence of the State, followed by a refusal to acknowledge 

the deprivation of liberty or by concealment of the fate or whereabouts of the disappeared 

person, which place such a person outside the protection of the law.” Thus, the definition 

of the crime in the Convention includes that, there must be an involvement by state agents 

in order for it to be enforced disappearance.181 This is a similarity to the Torture Conven-

tion. 

The Enforced Disappearance Convention was really a revolutionary convention, because in 

addition to the fact that it has created an autonomous international crime, it has also es-

tablished universally agreed definition, which was still lacking before the Convention. In his 

report to the Council of Europe’s Parliamentary Assembly in 2005, the rapporteur Mr. Chris-

tos Pourgourides stated that “The description of the existing legal framework shows that a 

universally recognised definition of enforced disappearance is still lacking. The disputed is-

sues include that of the responsibility for non-State actors, the requirement of a subjective 

element in the definition, and the concept of the right not to be subjected to enforced dis-

appearance in terms of the specific human right(s) violated by such an act.”182 It can be 

noted that the current definition in the Enforced Disappearances Convention does not still 

take into account the acts of non-state actors, such as guerrilla groups, but for our present 

purposes it is not an issue. However, this definition has been stated to be universally agreed 

and binding.183 

In addition to that that enforced disappearances exist also in customary international law, 

it has been stated that enforced disappearance has acquired the status of jus cogens 

 
180 See Rule 98 of Customary International Law by ICRC.  
181 This is important, because without this element it cannot be considered as enforced disappearance, but 
just certain kind of abduction of a person by private individuals. See Scovazzi & Citroni 2007, p. 272.  
182 Enforced Disappearances, Report to the Committee on Legal Affairs and Human Rights 2005, para 45.   
183 Scovazzi & Citroni 2007, p. 267.  
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norm.184 This may have not always been the situation, but the Convention has been im-

portant in the matter among other state practise and opinio juris. Although the Convention 

has only been ratified by 62 state parties185, the number has almost doubled in the last 

seven years and from all of the states drafting the Convention none objected that enforced 

disappearances should be prohibited in international law.186 

As per others, the Enforced Disappearance Convention also includes the extradite or pros-

ecute provision establishing universal jurisdiction over the crime. Compared to universal 

jurisdiction existing in customary international law187, the prosecute or extradite provision 

in the Convention is not only permitting a state to exercise jurisdiction over the crime of 

enforced disappearance, but it is actually obliging to do so. If a state considers that its 

courts are unable to prosecute the person for some reason, it must extradite the alleged 

perpetrator to a state, which will. 

3.2.3 Crime of apartheid 
 

The crime of apartheid has its origins in South Africa and its long history of systematic and 

legalized segregation. In 1973, the UN General Assembly adopted the International Con-

vention on the Suppression and Punishment of the Crime of Apartheid (the Apartheid Con-

vention). It has quite a broad definition of the crime of apartheid, which includes “denial to 

a member or members of a racial group or groups of the right to life and liberty of person” 

and other policies similar to the segregation practised in southern Africa. The Convention 

states that international criminal responsibility will be bore by all the individuals and or-

ganization committing the crime, including representatives of a state. Thus, the crime of 

apartheid is attracting irrelevance of official capacity, which means that also the high-rank-

ing officials, such as heads of state, should be held responsible. 

All the member states to the Apartheid Convention are also obligated to prosecute the 

offenders whether or not they reside in the territory of a state or whether or not they are 

 
184 Sarkin 2012, p. 582.  
185 UN Treaty Collection - Convention for the Protection of All Persons from Enforced Disappearance, visited 
on October 31, 2019.   
186 Sarkin 2012, p. 577 - 578. By April 2012, there were only 32 states that had ratified the Enforced Disap-
pearance Convention. 
187 It must be noted that many of these conventions on international crimes oblige states to use universal 
jurisdiction whereas customary international law is often considered to ‘only’ allow it. See Basic Facts on 
Universal Jurisdiction 2009, visited on October 11, 2019.  
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nationals of a state trying to prosecute them. Thus, the crime of apartheid is also subject 

to universal jurisdiction.188 

The prohibition of apartheid has a status as a jus cogens norm.189 This has been stated for 

example by the ILC in 2001, when they submitted their report from their fifty-third session 

containing the Draft Articles on Responsibility of States for Internationally Wrongful Acts, 

with commentaries. In the report the ILC stated that, among others, in relation to crime of 

apartheid “There was general agreement among Governments as to the peremptory char-

acter of these prohibitions at the Vienna Conference.”190 Thus, there are no exceptions to 

the prohibition of crime of apartheid. 

Article 1 of the Apartheid Convention notes that apartheid is a crime against humanity, 

which it obviously is, in the narrow and the broad sense. The crime of apartheid is most 

often counted as a part of crimes against humanity, since there is no full and comprehen-

sive list of them. However, it also exists as its own, autonomous crime, as it can be seen for 

example from the draft article 7 on immunity of state officials by the ILC. 

It must be noted that crime of apartheid is a bit different compared to the other crimes 

introduced due to its specific temporal nature in history. The reason for the establishment 

of the Apartheid Convention was the situation in southern Africa. The reason why the crime 

of apartheid is introduced here is that the ILC has considered it to be one of the crimes, 

which would lead to lifting of immunity ratione materiae. Addition to that, it must be noted 

that the crime of apartheid is one of the most heinous crimes in human history and can 

happen again. That is the reason why the Apartheid Convention is a general convention 

prohibiting apartheid and does not relate only to the segregation that happened in south-

ern Africa. Additionally, state involvement in this crime is maybe the most prominent from 

all of the crimes introduced. In order for the crime of apartheid to happen, a system and 

acceptance by the state and its highest officials is almost a must. Due to its special nature, 

there is no prominent current cases relating to head of state immunity and the crime of 

apartheid, thus at the moment, it will remain as a question of the nature of the act. Would 

 
188 Ibid.  
189 See for example Parker 1989, p. 439. This development towards the status of a peremptory norm has 
already started virtually since 1948 from South Africa. 
190 Draft Articles on Responsibility of States for Internationally Wrongful Acts with Commentaries 2001, p. 
112.  
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there be an exception to head of state immunity due to its features as an international 

crime breaching jus cogens prohibition and attracting universal jurisdiction? 

3.2.4 Other serious human rights violations 
 

There are many violations of human rights, which do not amount to international crimes. 

However, the aim of the thesis is to study whether an exception to head of state immunity 

exists in relation to international crimes, but also could it include violations of human rights 

law, which do not amount to international crimes. Many violations of these fundamental 

human rights are covered by the above-mentioned international crimes, but there are vio-

lations that for some reason or other are not counted as international crimes. The reason 

why it is studied whether the scope of a human rights exception here could also include 

the violations that do not amount to international crimes is that often the most heinous 

and wide-spread violations of human rights are somehow initiated by the most high-rank-

ing officials, such as heads of state. 

The core human rights are rights that cannot be derogated.191 At least human rights pro-

tecting ‘life, limb and liberty’ are considered to be such human rights. Thus, for example 

murder and arbitrary detention are not allowed in any circumstances. This list includes also 

the right not to be subject to slavery or serfdom, the right to be free from torture or other 

cruel, inhumane, or degrading treatment, the right to not be deprived of life in an extraju-

dicial or arbitrary manner, and some fundamental fair trial guarantees.192 It can be seen 

that many of these can be found from the core international crimes. However, it is also 

important to note that these are protected by many other international human rights con-

ventions and are included in the core human rights even if they would not be found in the 

core international crimes in some form.193 International crimes and other serious human 

rights violations are thus intertwined. 

It must be noted that protecting human rights is in the current world a matter of priority 

for the international community.194 It is thought that states have obligation towards their 

 
191 Bröhmer 1997, p. 147.  
192 Pérez-León Acevedo 2017, p. 151.  
193 See for example International Covenant on Civil and Political Rights 1966, American Convention on Hu-
man Rights 1969 and European Convention for the Protection of Human Rights and Fundamental Freedoms 
1950.  
194 Alebeek 2008, p. 301.  
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citizens to protect and respect their human rights. Generally, it is believed that even though 

notion of sovereignty and self-determination are very deeply rooted principles in interna-

tional law, even these principles do not authorize the state and its officials to treat the 

citizens however they can without outside interference. Even so, it must be studied through 

state practise and opinio juris, whether or not a human rights exception exists in customary 

international law and what is the scope of such an exception. Does it cover maybe only 

some or all of the international crimes or are other serious human rights violations included 

as well? 

4. Reconciling head of state immunity with international crimes 

and other serious human rights violations: Human rights ex-

ception 
 

4.1 Human rights exception theories 
 

There are several theories on how a human rights exception can be formed. Some of these 

theories are used to argue on behalf of a human rights exception in the state practise, that 

is introduced later, but these theories are also used to argue on behalf of a human rights 

exception as they are, without strong enough back up from state practise and opinio juris. 

Just for this reason, these theories have weaknesses, but they are flawed in other ways as 

well. This is the reason, why a true exception based on state practise and opinio juris – if it 

exists – lasts review the most. 

First, there are three general theories which are introduced shortly, after which an excep-

tion based on customary international law is examined thoroughly. 

One of the theories is a theory based on categorizing the acts that violate jus cogens norms. 

The idea of the theory is that the acts that violate jus cogens norms, cannot be official 

acts.195 This theory plays with the categorization of the acts in ratione materiae, which is 

that functional immunity protects former heads of state only in relation to official acts. 

However, this reasoning is flawed. As showed in the chapter 3, all of the core international 

crimes as well as other serious human rights violations are done either necessarily or at 

least often by state officials as part of their official functions. For example, if torture must 

 
195 Akande & Shah 2011, p. 828.  
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be an official act in order for it to be torture defined in the Torture Convention, it cannot 

in any way fall under this theory. This theory hasn’t got a lot of support from the scholars.196 

Other theory is the implied waiver theory. This means that heads of state should under-

stand, that when they are violating jus cogens norms, they are waiving their immunity by 

implication.197 This is an odd construction for that when heads of state are violating per-

emptory norms, they are not at the same time willing to subject their conduct under the 

scrutiny of other national courts. Since immunity is a construction provided by international 

law, to which heads of state are in general entitled to, an implied waiver would be a wrong 

tool to get a consent to give up immunity, when this consent is not actually given. 

The third theory shortly introduced here is the normative hierarchy theory. According to 

this theory, when a head of state is violating human rights, which are considered as jus 

cogens, immunity should be lifted in these cases, because rules of immunity rank lower, 

not being peremptory norms.198 Problem with this theory is that it is hard to rigidly define, 

which acts are actually included in the peremptory norm category and which are not. Ad-

ditionally, it can be argued that this hierarchy of norms theory leads to a conclusion that a 

norm having a jus cogens character would automatically attract universal jurisdiction, since 

a breach of this norm would lift immunity. This can lead to an assumption that, when im-

munity is in a such a conflict with jus cogens norms, the third states would actually have an 

obligation to prosecute.199 This is not true as noted before for example in relation to the 

crime of aggression, which is having a jus cogens character, but does not attract universal 

jurisdiction. Additionally, although the other international crimes introduced attract uni-

versal jurisdiction, there is only an obligation to prosecute for some of them, whereas there 

is a right to prosecute for all of them. 

4.2 Exception based on customary international law: state practise and opinio 

juris 
 

All of the above theories are just a way to say that immunity should not be accorded, when 

 
196 See Jones v. Kingdom of Saudi Arabia 2006, para 84. Lord Hoffman notes that “The notion that acts con-
trary to jus cogens cannot be official acts has not been well received by eminent writers on international 
law.” 
197 Bröhmer 1997, p. 190 - 191.  
198 Caplan 2003, p. 741 - 742.  
199 Akande & Shah 2011, p. 834 - 836.  
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there are international crimes or violation of human rights severe enough committed. How-

ever, this exception to immunity should be established through customary international 

law, since this issue is not (yet) covered by treaty law.200 Thus, this chapter is studying 

whether there is a human rights exception to head of state immunity through state practise 

and opinio juris.201 

State practise consist of many different aspects, of which many are not publicly available.202 

State practise includes e.g. national court cases and domestic legislation, which are intro-

duced here.203 The cases and evidence on state practise are presented in a manner, which 

also takes into consideration the most prominent judgments of international courts on 

these issues, since the arguments of international courts are important notions on the con-

dition of customary international law. 

Alongside state practise, opinio juris is needed in order for a customary rule to be formed. 

Opinio juris represents the obligatory element of customary international law, meaning 

that states acknowledge certain practise as obligatory and that the practise is required by 

international law.204 This sense of obligation differentiates customary international law 

from a practise exercised because of fairness or morality. State practise and opinio juris 

cannot be separated rigidly,205 thus matters presented here may as well serve as examples 

of both,206 since currently words can be treated as action and rarely judgments are done 

without a statement regarding opinio juris.207 

Thus, opinio juris and state practise which are represented here include judgments by na-

tional and international courts, national legislation and other legal instruments, such as the 

work of the ILC and multilateral treaties, which are representing the opinion of their mem- 

 
200 See UN International Law Commission - Immunity of State Officials from Foreign Criminal Jurisdiction. 
The work of the ILC has started already on 2006, but it is not yet finished. This is one of the reasons, why 
this question on head of state immunity and human rights exception stays current. 
201 It was established for example in the North Sea Continental Shelf 1969 case by the ICJ that these are the 
ingredients of an existing rule of customary international law.  
202 Wood & Sender 2017, Max Planck Encyclopaedias of International Law, para 21.  
203 Wuerth 2012a, p. 3.  
204 Brownlie 2008, p. 8.  
205 Wood & Sender 2017, Max Planck Encyclopaedias of International Law, para 1. To put it simply, state 
practise includes actions whereas opinio juris includes statements. However, often both of these are in-
cluded, when a state is expressing their opinion on a legal matter. 
206 Jurisdictional Immunities of the State 2012, para 77.  
207 See Military and Paramilitary Activities in and against Nicaragua 1986. In paragraph 186 the ICJ states 
that not a complete consistency of practise is needed for a customary rule to be established. 
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ber states.  

First, the case, which was the inspiration for the thesis – Pinochet III – is explained in more 

detail following other relevant court cases in the subject. The cases are divided into cate-

gories based on which aspects of immunity they touch upon and what are their conclusions. 

4.2.1 Court Cases 
 

The Pinochet III case 

The Pinochet III case refers to a court case by the United Kingdom’s House of Lords having 

official name of Regina v. Bow St. Metro. Stipendiary Magistrate, ex parte Pinochet Ugarte 

(No. 3) (Pinochet III). The proceedings started from an international arrest warrant issued 

by a Spanish judge in 1998 in order to get the former Chilean president Augusto Pinochet 

Ugarte to face proceedings on alleged crimes committed during his presidency, including 

torture.208 Pinochet was the president of Chile during the years of 1974 - 1990. 

Due to the international arrest warrant, the UK’s authorities arrested Pinochet, while he 

was travelling to the UK for personal reasons. The arrestment was done with a view to 

extradite him to Spain, which Pinochet contested by applying to get the arrest warrant su-

pressed. He stated that as a former head of state he would enjoy immunity from the pro-

ceedings. The first judgment in the Pinochet proceedings was given on October 28, 1998. 

The UK’s High Court of Justice decided that Pinochet was granted immunity from criminal 

proceedings based on the UK’s State Immunity Act 1978. However, the Spanish judge had 

issued second international arrest warrant and this warrant had left a pending appeal to 

the House of Lords. 

The first judgment in the House of Lords was given on November 25, 1998. The House of 

Lords decided that Pinochet was not entitled to immunity in criminal proceedings. How-

ever, Lord Hoffmann had failed to inform his links to one of the interveners in the case, 

Amnesty International. At the time, Lord Hoffman was the chairman of Amnesty Interna-

tional Charity Limited, the fund-raising arm of Amnesty International. Consequently, on Pi-

nochet’s petition, the judgment of November 25, 1998, was set aside by another decision 

and Pinochet’s was once again entitled to another hearing on his original immunity claim. 

 
208 Pinochet III 1999 – ICD Summary, visited on November 8, 2019. 
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Finally, the House of Lords gave its final decision in the case. The judgment given on March 

24, 1999, held that Pinochet was not entitled to immunity in criminal proceedings in rela-

tion to acts of torture.209 The House of Lords was basing the decision on the section 134 of 

the Criminal Justice Act 1988, which was based on the Torture Convention, which UK rati-

fied in 1988. Since the Torture Convention and the section 134 of the Criminal Justice Act 

1988 based on the Convention came into force in the UK only in 1988, this limited the al-

leged acts committed by Pinochet that could be taken into consideration in the proceed-

ings. Even though Pinochet and his regime had done heinous violations of human rights 

before 1988 as well, these could not be taken into consideration in the proceedings. Also, 

some of the crimes were not extraditable crimes, thus they could not be taken into consid-

eration either. 

The House of Lords composed of seven lords, from which six were in the opinion that Pino-

chet was not entitled to immunity. However, the reasoning varied between the lords. Since 

the case is a landmark case in the field of head of state immunity, the arguments presented 

by the lords are being examined here in more detail. However, the end result supports 

some kind of a human rights exception at least to functional head of state immunity in 

foreign criminal proceedings in relation to acts of torture. 

Lord Browne-Wilkinson thought that Pinochet would not be entitled to immunity from the 

jurisdiction. His reasoning was based on the Torture Convention and its obligations to its 

member states. The Torture Convention was the basis for the UK’s section 134 of the Crim-

inal Justice Act 1988. Lord Browne-Wilkinson argued that the universal criminal liability cre-

ated by the Torture Convention was inconsistent with immunity ratione materiae. Addi-

tionally, he did argue that, if functional immunity would be granted in a situation like this, 

this would lead to odd results. He argues that “if the implementation of a torture regime is 

a public function giving rise to immunity ratione materiae, this produces bizarre results”.210 

He refers to the requirement that act should be official according to definition in the Tor-

ture Convention. He further argues that if this would be the case, immunity would follow. 

This reasoning can be interpreted in a way that Lord Browne-Wilkinson is arguing that tor-

ture cannot be an official act, which is controversial since it must be in order to fit in the 

definition of the Convention. In any case, Lord Browne-Wilkinson argues that affording 

 
209 Pinochet III 1999.  
210 Ibid., p. 18. 
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functional immunity in this matter would be inconsistent with the provisions of the Torture 

Convention and thus, in this case, foreign court may establish jurisdiction.211 

Lord Goff of Chieveley was the only one, who did think that Pinochet would be entitled to 

functional immunity as a former head of Chile. He based his main argument also to the 

Torture Convention. He thought, that since the Torture Convention did not expressly lift 

immunity, it could do so by implication. He explored this option but concluded that this 

implied waiver of immunity is not clear enough, thus there is no waiver of immunity and 

Pinochet was entitled to it. 

Lord Hope of Craighead introduces two exception to immunity, which he thinks are in-

cluded in customary international law. The first one is that, if a head of state does some-

thing under official colour, but does it for their own benefit or pleasure, then functional 

immunity would not be afforded for these acts. The second exception relates to acts, which 

violate the norms that have acquired the status of jus cogens under international law. The 

second exception was his reasoning, why Pinochet was not entitled to immunity. He did 

not think that a waiver nor an implied term of the Torture Convention would apply in this 

case. 

For his part, Lord Hutton defended the denying of immunity by saying that acts of torture 

cannot be regarded as functions of a head of state. He bases his argument on the Torture 

Convention. Thus, Lord Hutton argues that the act of torture cannot be regarded as a func-

tion of a state, since international law clearly prohibits it as an international crime. He also 

argues that there is no inconsistency for entitlement of immunity claim in civil proceedings 

and lack of entitlement of immunity claim in criminal proceedings against Pinochet. As 

stated earlier, though, torture must be done in official capacity, thus an exception must be 

reached through other means. 

As many others, Lord Saville of Newdigate noted that incumbent heads of state enjoy im-

munity despite the nature of the act. As for the functional immunity, he noted that it is the 

express terms of the Torture Convention that have removed or waived the possibility of 

immunity ratione materiae in relation to acts of torture. He argues that since the Torture 

Convention provides for the rule of prosecute or extradite, the state parties to the 

 
211 See also Demjanjuk v. Petrovsky 1985 and Israel v. Eichmann 1962.  
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Convention has now agreed that each party can establish its jurisdiction over alleged tor-

turers from other state parties. He emphasises that since torture must be an official act in 

order to be in the scope of the Torture Convention, immunity based on official activity can-

not co-exists at the same time with the obligations member states have based on the Con-

vention. 

Compared to Lord Saville of Newdigate, Lord Millet argues on behalf of an exception to 

immunity a bit differently. He thinks, that in this case, it cannot be considered that there 

would have been a waiver of immunity, since it is not express and actually, there is no im-

munity to be waived. However, he also argues that the way torture is defined in the Torture 

Convention and section 134 of the Criminal Justice Act, it is impossible how immunity ra-

tione materiae can co-exist with an act of torture based on this definition. Lord Millet also 

acknowledges that this impossibility is based on the requirement that the offence can be 

committed only by or at the instigation of or with the consent or acquiescence of a public 

official or other person acting in an official capacity. It would be irrational, that immunity 

would follow. Additionally, he bases his arguments to quite thorough review of state prac-

tise and opinio juris since world war II and refers to for example cases tried in national 

courts after the war, such as the Eichmann case, where the jurisdiction of these courts was 

never questioned. Lord Millet states that, if immunity would be granted in the case, “sec-

tion 134 would be a dead letter”.212 Through the Torture Convention “The international 

community had created an offence for which immunity ratione materiae could not possibly 

be available.”213 He also argues, that Torture Convention did not create a new international 

crime, but it reaffirmed it and additionally, whereas previously states were entitled to ex-

ercise jurisdiction in respect of the offence wherever it was committed, they were now 

placed under an obligation to do so. He also concluded that in the future, if a person com-

mits atrocities that breach fundamental human rights of international law, they should be 

called to account. 

Lord Phillips of Worth Matravers also thought that ratione materiae is not available in the 

case. It can be said that he is the only one that expressly argues that the lack of immunity 

in the case is based on an exception related to conduct that amounts to an international 

crime. He is giving an example in the form of the Genocide Convention by arguing that even 

 
212 Pinochet III 1999, p. 92.  
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though the Genocide Convention explicitly states, in his opinion, that when a person has 

committed genocide, then functional immunity cannot be granted214, this is not needed in 

relation to international crimes. He is in the opinion that no established rule of international 

law requires immunity ratione materiae to be given, when international crimes are in ques-

tion. He also argues that international crimes establish universal jurisdiction and once this 

jurisdiction is established, it should not matter whether the action is done in official capac-

ity by a former head of state, immunity is still not accorded. Additionally, he notes that 

since world war II it has been acknowledged, that there are crimes that “shock the con-

sciousness of mankind and cannot be tolerated by the international community”.215 

4.2.1.1 Cases supporting a human rights exception 
 

The Belgium international arrest warrant 

The Belgium international arrest warrant was a domestic matter, which eventually was 

taken to the ICJ and the arguments of the ICJ are being studied later as an indication of 

state of customary international law. 

The background for the case was that a Belgium judge Damien Vandermeersch issued an 

international arrest warrant on Abdulaye Yerodia Ndombasi on April 11, 2000.216 At the 

time Yerodia was the Minister for Foreign Affairs in Democratic Republic of Congo. The 

arrest warrant was based on universal jurisdiction, which was codified in Belgian law, which 

allowed Belgian courts to exercise jurisdiction on grave violations of international humani-

tarian law. The alleged actions done by Yerodia were breaches of the Geneva Conventions 

1949 and crimes against humanity. Congo contested the arrest warrant on the basis that 

the arrest warrant was violating norms of international law regarding immunity and sover-

eign equality. Basically, the question Congo raised in the ICJ217 was “Did the issue and cir-

culation of an arrest warrant by a Belgian judge against a person who was at the time the 

Congolese Foreign Minister, but who no longer holds government office, violate his immun- 

 
214 The Genocide Convention 1948 states that “Persons committing genocide or any of the other acts enu-
merated in article 3 shall be punished, whether they are constitutionally responsible rulers, public officials, 
or private individuals." 
215 Pinochet III 1999, p. 103.  
216 Bekker 2002. 
217 By the time the ICJ gave its decision on February 14, 2002, Yerodia had ceased to be the Minister for For-
eign Affairs.  
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ity from criminal process and make the arrest warrant unlawful under international law?”218 

Thus, this matter taken as evidence of state practise would state that Belgium’s stance on 

immunity rules was that even an incumbent high-ranking state official, which can be 

equated with head of state, did not enjoy immunity for international crimes. This was cod-

ified in Belgian law as well, since it did not recognise official capacity as basis for immunity 

in relation to international crimes.219 

After the judgment by the ICJ the Belgian courts cancelled the proceedings against Yerodia 

claiming that there were jurisdictional issues, thus immunity questions were not consid-

ered again in that stage.220 

Prosecutor-General of the Supreme Court v. Desiré Bouterse 

Desiré Bouterse was the head of Surinam army, when 15 political opponents were arrested, 

tortured and executed by army soldiers due to the orders of Bouterse as the military 

leader.221 14 of the victims were Surinam citizens and one of them was a Dutch. The crimi-

nal proceedings in the Dutch Court of Appeal in Amsterdam against Bouterse were ordered 

to be initiated on November 20, 2000 based on universal jurisdiction for human rights vio-

lations committed (acts of torture). 

The Court denied functional immunity in the case. It did not consider that Bouterse would 

be entitled to immunity because of his position as state official during the atrocities in De-

cember 1982. The Court of Appeal held that the criminal nature of the acts was the reason, 

why the immunity was lifted. Torture was a crime subject to universal jurisdiction according 

to customary international law and the Torture Convention. In the case only functional im-

munity was considered, since it was about immunity of a former state official. 

However, the case went to the Dutch Supreme Court. The Supreme Court overruled the 

Appel Court’s decision, but they based their arguments mainly on lack of jurisdiction and 

did not consider the immunity question. 

 
218 Bekker 2002. See also, the Arrest Warrant case 2002.  
219 Loi relative à la répression des violations graves de droit international humanitaire 1999, article 5. 
220 Reydams 2003, p. 116. 
221 van der Oije, Pita J. C. Schimmelpenninck 2001, p. 455, 460. See also Prosecutor-General of the Supreme 
Court v. Desiré Bouterse - ICD summary, visited on October 7, 2019 and Trial International web pages: De-
siré Delano Bouterse, visited on October 7, 2019.  
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H.S.A. et al. v. S.A et al.: Ariel Sharon and Amos Yaron 

Amos Yaron and Ariel Sharon were defendants in a criminal case brought against them in 

Belgian Courts in 2001, quite shortly after the Pinochet decision. The criminal complaint 

was based on the conduct of Sharon and Yaron in 1982, when they both were holding high 

positions in the Israel army.222 In 1982, the Israel army occupied west Beirut and sur-

rounded two camps full of Lebanese and Palestinian civilians. Amos Yaron and Ariel Sharon 

were accused of having allowed a massacre in these camps, when 150 Lebanese Phalangists 

entered the camps and murdered, abused and raped numerous civilians in the camps, in-

cluding women and children. The courts of Belgium were investigating the conduct as gen-

ocide, war crimes and crimes against humanity. 

The case went up to the Belgium’s Court of Cessation, which basically ruled on February 

12, 2003 that as a sitting head of state – Sharon was at the time of the proceedings the 

Prime Minister of Israel – Sharon was entitled to immunity ratione personae.223 However, 

the Court did allow the proceedings to go further in relation to accusations made against 

Yaron. It seems, that in the case, the Court have denied the immunity ratione materiae of 

Yaron. The arguments of the Court regarding to this denial were not as clear as they have 

been in other cases. Ultimately, it was based on the broad universal jurisdiction applied in 

Belgium, since it was concluded that there was no requirement for the person to be present 

in Belgium’s territory in order to be prosecuted for war crimes, crimes against humanity 

and genocide.224 Thus, it seems that the Court concluded that functional immunity would 

not be accorded even if the acts were done in official capacity, if they amounted to inter-

national crimes attracting universal jurisdiction. 

Later, the case was dismissed based on lack of jurisdiction, when Belgium’s law was modi-

fied.225 However, this is again a different matter being a prior step before immunity, thus 

immunity was not considered at this stage. 

Ferrini v. Federal Republic of Germany 

The Ferrini case was a case judged by the courts in Italy. During the Nazi atrocities, like 

 
222 Trial International web pages: Ariel Sharon, visited on October 4, 2019.  
223 H.S.A. et al. v. S.A. et al. 2003.  
224 Trial international web pages: Amos Yaron, visited on October 29, 2019.  
225 Ibid. 
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many others, Luigi Ferrini was also deported to Germany, where he was transported to a 

concentration camp and was forced to work.226 Ferrini started civil proceedings against 

Germany, trying to get compensation for alleged injuries suffered while he was captured 

and deported. Even though the case was a civil case, not a criminal case, and there was 

state immunity in question, it can be considered relevant in relation to head of state im-

munity rules as well due to its statements. 

Both lower courts in Italy during the prosecutions in 2000 - 2002 declined jurisdiction over 

the case, after which Ferrini brought the case to the Italian supreme court, the Court of 

Cassation. The relevant argument here made by Ferrini was his statement regarding jus 

cogens rules. He stated that immunity of foreign states should not be upheld, when jus 

cogens norms are violated. In the current case the conduct by Germany amounted to in-

ternational crimes.227 These international crimes were deportation and forced labour. 

The Supreme Court in Italy overturned the judgments of the lower level courts with its 

decision on March 11, 2004 allowing jurisdiction over the case and subsequently denied 

state immunity from Germany.228 The Court argued that immunity rules protect sovereign 

acts, but not acts which amount to international crimes. It did note the hierarchy of norms 

and stated that jus cogens norms protect violations of fundamental human rights229, and 

thus these norms are on top of the hierarchy. More importantly, the Court stated that func-

tional immunity of foreign state officials could no longer be invoked in cases of interna-

tional crimes and concluded that this should not be available then in relation to states 

themselves either. Additionally, it noted that international crimes attract universal jurisdic-

tion. 

The decision did not consider personal immunity, thus it did not change the view that is 

taken in other statements regarding immunity ratione personae. 

 

 
226 See Ferrini v. Federal Republic of Germany - ICD Summary describing the case. See also Ferrini v. Federal 
Republic of Germany (en) 2004, visited on October 1, 2019.  
227 Ferrini v. Federal Republic of Germany (en) 2004, p. 3., visited on October 1, 2019.  
228 Ferrini v. Federal Republic of Germany - ICD Summary. See also Ferrini v. Federal Republic of Germany 
(en) 2004, visited on October 1, 2019.  
229 The importance of human rights has been confirmed already for example in the Corfu Channel 1949 case 
by the ICJ.  
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Swiss Federal Criminal Court: the Khaled Nezzar case 

The case against the former Algerian Minister of Defence Khaled Nezzar was an interesting 

criminal case brought against Nezzar in the Swiss Federal Criminal Court, which gave its 

decision on July 25, 2012. Nezzar was accused of war crimes during the Algerian civil war 

between 1992 - 2000.230 

The Court denied functional immunity of this former Minister. It acknowledged that there 

was a growing trend not to accord immunity ratione materiae when jus cogens norms, such 

as prohibition of genocide and crimes against humanity, were breached. 231 The Court 

stated that “it would be contradictory and futile to, on one hand, affirm the intention to 

combat against these grave violations of the most fundamental human values and, on the 

other, to accept a wide interpretation of the rules governing functional immunity”.232 The 

idea that the same international legal order, which should fight against impunity would also 

allow broad interpretation of functional immunity is controversial. 

This case is interesting also, because of its temporal context. The Jurisdictional Immunities 

of the State decision (Jurisdictional Immunities case) by the ICJ was given just about 5 

months earlier than this decision by the Swiss Federal Criminal Court. Even though the ICJ 

had argued that there is a difference between immunity rules as procedural and jus cogens 

as substantive norms, and that this is the reason why breaches of jus cogens norms, being 

related to substantive law, which states whether the conduct is legal or not, do not affect 

the rules of immunity, this was not considered in the Swiss case. To the contrary, the Swiss 

Court noted that there was an explicit trend in international community towards fighting 

against impunity.233 

The Jurisdictional Immunities case is considered later in more detail. 

Yousuf v. Samantar 

Another interesting case regarding its temporal context, for this judgment as well was given 

after the Jurisdictional Immunities decision, is a case called Yousuf v. Samantar, which was 

 
230 Khaled Nezzar case - IHL database summary, visited on October 16, 2019.  
231 See the unofficial English translation of the case by TRIAL, the Khaled Nezzar case (en) 2012, para 5.3.5.  
232 Ibid., para. 5.4.3.  
233 See also Citroni 2012, EJIL: Talk!, visited on October 16, 2019.  
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a civil case in the United States Court of Appeals. The judgment was given on November 2, 

2012, nine months after the Jurisdictional Immunities decision was given. 

Mohammed Ali Samantar acted as Somalia’s Minister of Defence and Prime Minister during 

the years of 1980 - 1990. He was accused of acts of torture, arbitrary detention and extra-

judicial killing by government agents under the command and control of Samantar by mem-

bers of the Somalian Isaaq clan.234 

The Court referred to a number of American cases and concluded that Samantar is “not 

entitled to foreign official immunity for jus cogens violations, even if the acts were per-

formed in the defendant’s official capacity”.235 This was the Court’s conclusion even though 

the case concerned civil remedies. Regarding criminal proceedings, the Court stated that 

the immunity exception in relation to jus cogens violations is much more settled than in 

civil cases. The Court held the Pinochet case as an important example of this and also the 

developments after the Pinochet case. It must be noted, that the Court emphasized that it 

is following the current trend regarding immunity ratione materiae, but also recognises 

that immunity ratione personae is still absolute, even when facing jus cogens violations.236 

Ministère Public v. Hissein Habré 

Hissein Habré was the head of state of Chad during the years 1982 - 1990. During his time 

holding the office Habré’s regime committed widespread human rights violations against 

different ethnic groups and political opponents to his regime.237 After long proceedings 

against him during years 2000 - 2016 in Senegalese courts with Belgium asking for extradi-

tion to Belgia based on issued international arrest warrant having basis on universal juris-

diction, the case was concluded. Before that, the case went up to the ICJ as well, which 

 
234 Yousuf v. Samantar 2012.  
235 Ibid., p. 21 - 22. The Court referred among others to Compare Sarei v. Rio Tinto 2007, Siderman v. Argen-
tina 1992 and Enahoro v. Abubakar 2005. Despite the Court’s conclusion, these cases state that the acts 
that violate jus cogens norms are not counted as sovereign acts. It seems that the Court took a different ap-
proach stating that even when committed in official capacity, functional immunity is not accorded for jus 
cogens violations.  
236 Yousuf v. Samantar 2012, p. 21. The Court stated that “American courts have generally followed the fore-
going trend, concluding that jus cogens violations are not legitimate official acts and therefore do not merit 
foreign official immunity but still recognizing that head-of-state immunity, based on status, is of an absolute 
nature and applies even against jus cogens claims.”  
237 Ministère Public v. Hissein Habré 2016. See also Trial International web pages: Hissein Habré, visited on 
October 21, 2019.   
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stated that Senegal must either prosecute or extradite Habré, since the Senegalese were 

at first reluctant to state about the matter. 

Finally, the matter was solved by establishing Extraordinary African Chambers (EAC) em-

bedded within the Senegalese judicial system. This court delivered its verdict on May 30, 

2016 sentencing Habré to life imprisonment for crimes against humanity, war crimes and 

torture, thus lifting Habrés immunity as a former head of state. The Court argued that as a 

head of state, Habré had a central role in the commitment of the atrocities and this is often 

the case with the most heinous international crimes.238 

This case has been stated to be a very successful case against impunity, where a foreign 

former head of state has been successfully convicted by another state’s domestic court.239 

However, it must be noted, that EAC is not entirely domestic in nature, but can be described 

as “internationalized”. Nevertheless, the features of EAC are so specific and its nature as 

internationalized tribunal is so minimalistic and additionally, it is strongly embedded to the 

Senegalese judicial system that it can be considered to be included in a category where a 

national court receives assistance from, but is not acknowledged as an internationalized 

court.240 Thus, it is a landmark case in favour of a human rights exception to functional head 

of state immunity. Once again, it must be stated that, although the judgment can be held 

as a convincing evidence of a human rights exception to functional immunity, personal im-

munity remains untouchable. 

Cases in ICTR and ICTY 

As stated earlier, since ICTR and ICTY are special international tribunals having their own 

statutes lifting immunities of state officials, these cases are not considered in greater detail, 

since they are not the focal point here. However, some general statements are introduced 

here, when they consider immunity in national courts. 

In Prosecutor v. Ntuyahaga the trial chamber of the International Criminal Tribunal for 

Rwanda (ICTR) stated on universal jurisdiction, that it encourages all states to prosecute 

persons responsible for serious international crimes, such as crimes against humanity and 

 
238 Ministère Public v. Hissein Habré 2016, para 2299.  
239 Høgestøl 2016, p. 153.  
240 Williams 2013, p. 1147. See also Høgestøl 2016, p. 152.  
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genocide.241 

In Prosecutor v. Milosevic the trial chamber of International Criminal Tribunal for the for-

mer Yugoslavia (ICTY) lifted the immunity of Milosevic, who was the former President of 

Serbia. The statement was mainly based on the statute of ICTY but was backed up by argu-

ing that there was also a customary international law establishing this. As an example, the 

trial chamber referred to the Pinochet III judgment.242 Thus, it may be interpreted that the 

trial chamber thought this rule of customary international law covered national courts as 

well. 

Additionally, there are other judgments stating similar matters, for example that every 

state has the right to try persons committing international crimes and that universal juris-

diction is applicable for international crimes, which were given some years before the Pi-

nochet III.243 

4.2.1.2 Cases not supporting a human rights exception 
 

The Arrest Warrant case in ICJ 

As described, a Belgian judge issued an international arrest warrant against the incumbent 

Minister for Foreign Affairs of DRC taking part of the immunity discussion. However, Congo 

raised the matter in the ICJ. The arguments of the ICJ are presented here as an evidence of 

the state of customary law in relation to immunity rules. 

The ICJ noted that regarding the merits of the case, it was about immunity of an incumbent 

Minister for Foreign Affairs, since at the time Belgium circulated the arrest warrant Yerodia 

was still in office as the Minister for Foreign Affairs of DRC.244 In short, the Court did not 

find support for the claims that there would be an exception to immunity regarding incum-

bent Ministers for Foreign Affairs. It based its argument on its interpretation on the current 

state practise. 

Since the main question before the ICJ concerned personal immunity of an incumbent Min-

ister for Foreign Affairs, the court did not reason its stance on immunity ratione materiae 

 
241 Prosecutor v. Ntuyahaga 1999, p. 5. This decision was given only 6 days before the Pinochet III decision, 
thus the proceedings have happened partly at the same time.  
242 Prosecutor v. Milosevic 2001, para 26 - 34.  
243 See Prosecutor v. Furundija 1998, para 156 and Prosecutor v. Tadic 1995, para 62.  
244 The Arrest Warrant case 2002.  
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that profoundly. It did list four situations, when immunity would not be available for in-

cumbent or former Ministers for Foreign Affairs and in this list, in an obiter dictum, it held 

that “Thirdly, after a person ceases to hold the office of Minister for Foreign Affairs, he or 

she will no longer enjoy all of the immunities accorded by international law in other States. 

Provided that it has jurisdiction under international law, a court of one State may try a for-

mer Minister for Foreign Affairs of another State in respect of acts committed prior or sub-

sequent to his or her period of office, as well as in respect of acts committed during that 

period of office in a private capacity”.245 Thus, without a reasoning, the Court stated that 

immunity would be only lifted in relation to private acts of a former Minister for Foreign 

Affairs. The Court did not consider a possible human rights exception in relation to ratione 

materiae, which is a clear weakness in the case. However, by not considering it, the Court 

did not deny its possibility expressly either. 

Germany v. Jiang Zemin 

Jiang Zemin was a president of People’s Republic of China for ten years during March 1993 

- March 2003. He was accused of alleged persecution of the Falun Gong practitioners.246 

Zemin and other members of the Chinese government were accused of genocide, crimes 

against humanity and torture among other crimes. This criminal complaint against Zemin 

was issued on November 2003, and almost year and a half later the Federal Prosecutor of 

Germany gave their decision. The prosecutor dismissed the complaint arguing that as a 

former head of state, Zemin enjoyed immunity. 

It has been criticized that the Federal Prosecutor used an expansive interpretation of the 

judgment by the ICJ in the Arrest Warrant case.247 It must be noted that the Arrest Warrant 

case concerned sitting minister for foreign affairs, which can be equated with head of state, 

whereas Zemin was a former head of state when the criminal complaints were raised 

against him. Thus, it is incorrect to use the Arrest Warrant case as a basis for the conclusions 

in this case. This kind of argumentation is not convincing in that such an expansive inter-

pretation, when alleged international crimes are at stake, should be very carefully ration-

alized. 

 
245 Ibid., para 61.  
246 Langer 2011, p. 30. See also, Germany: End Impunity through Universal Jurisdiction (no Safe Haven Se-
ries no. 3) 2008, p. 102.  
247 Kaleck 2009, p. 952.  
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France v. Donald Rumsfeld 

In 2007, a number of international NGOs filed a criminal complaint against Donald 

Rumsfeld, the former Secretary of Defence of the United States.248 The complaint was filed 

before the Paris district prosecutor while Rumsfeld travelled to France. Donald Rumsfeld 

was accused of acts of torture and other violations of international law based on his com-

mand responsibility in the US run detention facilities in Iraq, Afghanistan and Guantánamo. 

The legal basis for the complaint was in article 689 of the French Code of Criminal Proce-

dure, which basically implemented universal jurisdiction and the Torture Convention. 

The complaint was first handled by a district prosecutor on November 2007, who dismissed 

the complaint by arguing that immunity should be accorded to Rumsfeld based on that the 

acts of torture were carried out in the exercise of his functions. The prosecutor stated that 

immunity applied also after leaving the office to actions performed while in the office, 

which in this case the alleged acts of torture were. This is a bit inaccurate statement and 

has to be interpreted to mean the actions performed in official capacity while in the office, 

not all the acts. 

The case was appealed to the federal prosecutor, who gave the decision on February 27, 

2008, basically stating the same than the district prosecutor. The federal prosecutor stated 

that the alleged acts of torture “cannot be dissociated from [Rumsfeld’s] functions”, thus 

immunity applied, since they were carried out while he was in the office.249 This must be 

interpreted in a way, that the federal prosecutor based the according of immunity on the 

fact that the acts of torture were done in official capacity while Rumsfeld was still holding 

the office. 

The federal prosecutor also compared this case to the Pinochet case, which is relevant, 

since the two cases are lot alike. However, the prosecutor stated that the two cases differed 

in a sense that the actions of Pinochet “did not fall under the exercise of his functions as 

President but were marginal to them”, whereas the acts of torture could not be separated 

 
248 Gallagher 2009, p. 1109 - 1110.  
249 Case of Donald Rumsfeld 2008. See also Gallagher 2009, p. 1111. It must be noted that Gallagher is 
stunned by the prosecutor’s argumentation, where he simply places the acts of torture to the official-acts 
category. This is not the point that should be made from the prosecutor’s argument. The flaw in the prose-
cutor’s argument was that he does not reason, why Pincohet’s conduct is marginal and not done in official 
capacity as well. The problem here is not that whether torture is an official act or not (because the Torture 
Convention requires that it is), but whether immunity should still be lifted because of the gravity of the act.  
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from Rumsfeld’s functions. This argument seems really separate and is not justified in any 

way. Additionally, it is not relevant to ponder, whether the acts of torture have been part 

of Rumsfeld’s official functions, since the Torture Convention itself, which was imple-

mented by the French Criminal Code, requires that the acts of torture need to be done in 

official capacity. The prosecutors should have argued, that even though the alleged acts 

have been done in official capacity, should there be an exception to immunity based on the 

nature of the act and the Torture Convention. This is not considered in great detail, but the 

federal prosecutor plainly states that “This immunity cannot be set aside on the grounds 

that certain violations, because of their gravity, make it impossible to maintain it”.250 

Bashir decisions in South African courts 

There was a bit different angle to the immunity question in the so-called Bashir case in 

South African courts. Omar Al-Bashir was a president of Sudan from 1993 until spring 2019. 

He was accused of crimes against humanity, war crimes and genocide due to which ICC has 

issued several international arrest warrants against Bashir in 2009 and 2010.251 The Su-

preme Court of Appeal of South Africa was contemplating on the question what it should 

do, when it had two contradictory obligations: assist international court in arresting Bashir 

and honouring head of state immunity. 

In its decision the Supreme Court expressed its opinion also regarding the state of custom-

ary international law in relation to head of state immunity. In this case the question was 

about immunity ratione personae, since Bashir was still the president of Sudan at the time 

of the arrest warrants and the proceedings in the South African Supreme Court, in spring 

2016. The main substance matter in the decision was applying of domestic law. However, 

the Court noted that at this stage the state of international law was that there is no inter-

national crimes exception to head of state immunity before foreign national courts. As 

mentioned, this opinion was in relation to an incumbent head of state, not a former head 

of state: the Court differentiated the decision from the Pinochet case, because Pinochet 

was a former head of state. The ICC also stated that in international courts head of state 

immunity could be lifted, but this was not applicable to national courts and this was also 

the opinion of the Supreme Court of Appeal of South Africa. 

 
250 Case of Donald Rumsfeld 2008, p. 2.  
251 Omar Al Bashir 2016. See also Sadat 2019, Just Security, visited on October 7, 2019.  
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This case is important in a sense, that it clearly differentiates the immunity issue in national 

and international courts and argues in relation to both types of courts, stating basically that 

even though it would be possible to lift head of state immunity in international courts, it is 

not possible in foreign national courts. The emphasis is different in the case, and addition-

ally, it must be noted that the case is about an incumbent head of state, not a former head 

of state, which the Court clearly acknowledges. Thus, this judgment is quite clearly against 

a human rights exception to personal immunity but does not argue as strongly in relation 

to functional immunity. 

4.2.1.3 Cases not clearly stating on a human rights exception in criminal proceedings 
 

Distomo Massacre case 

Prefecture of Voiotia v. Federal Republic of Germany (Distomo Massacre case) was a case 

being judged in the Supreme Court of Greece based on atrocities done by the German 

forces in a Greek village called Distomo.252 In June 1944, the German forces killed 300 peo-

ple in the village and the relatives of the victims claimed damages due to these happenings. 

Thus, this case was also a civil case concerning state immunity but dealt with important 

general matters relating immunity issues, as many other cases introduced here. 

The Court denied immunity in the case and allowed the Greek Court’s jurisdiction over it. 

The Court argued that there was a restrictive immunity rule existing in customary interna-

tional law as well as in the European Convention on State Immunity, which meant that state 

immunity applied only acta jure imperii. It further argued that customary international law 

included a tort exception to immunity, but more importantly to present purposes, the 

Court argued, that since the conduct by German forces breached the most fundamental jus 

cogens norms of international law, Germany must have waived its immunity implicitly. This 

was also the Courts final argument in the case. Thus, this case showed a sort of human 

rights exception to immunity, but it was constructed around the theory of implied waiver, 

which has not got too much of a support.253 Because of its weaknesses as an argument in 

addition to that Distomo massacre case was a civil case, it is counted under this category, 

showing just a weak support for a human rights exception. 

 
252 Distomo Massacre case 2000.  
253 See Jones v. Kingdom of Saudi Arabia 2006, para 62.  
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Al-Adsani v. the United Kingdom in the ECHR 

This case was a civil case concerning state immunity in the UK courts. Mr. Sulaiman Al-

Adsani had a dual citizenship of the UK and Kuwait. In May 1991, Al-Adsani was severely 

tortured in Kuwait by Sheikh Jaber Al-Sabah Al-Saud Al-Sabah.254 He was falsely imprisoned 

in Kuwaiti State Security Prison, beaten, his head was held under water and he also suffered 

severe burns covering a quarter of his body. In August 1992, Al-Adsani instituted civil pro-

ceedings in the UK in order to gain compensation from the Sheikh and the state of Kuwait. 

The end result was that Al-Adsani was granted leave to serve the proceedings on the indi-

vidual defendants, but the state of Kuwait was granted immunity based on the State Im-

munity Act 1978. 

Al-Adsani appealed to the ECHR alleging that the English courts failed to secure enjoyment 

of his right not to be tortured and denied him access to court, contrary to articles 3, 6 and 

13 of the Convention for the Protection of Human Rights and Fundamental Freedoms. In 

its very controversial judgment given on November 21, 2001, the ECHR did not think that 

these articles were breached by according the state of Kuwait immunity.255 

However, for the current purposes, it is important to note, that the ECHR did separate state 

immunity in civil proceedings and individual criminal responsibility and functional immunity 

in criminal proceedings. It referred to the Pinochet III judgment and stated that it accepts 

jus cogens status of the prohibition of torture and acknowledged the Pinochet III decision 

in that it concerned immunity of a former head of state in criminal proceedings whereas 

this decision was about state immunity in civil proceedings.256 Thus, at least an exception 

to functional head of state immunity in foreign criminal proceedings was not wholly ne-

gated. 

Bouzari et al. v. Islamic Republic of Iran 

Bouzari v. Iran was a civil case concerning state immunity. Mr. Bouzari was detained and 

tortured by Iranian officials after he refused to accept the assistance offered by the sitting 

Iranian President at the time for bringing into effect a project in oil and gas field in Iran.257  

 
254 See Al-Adsani v. the United Kingdom 2001.  
255 Similar was also concluded in another judgment by the ECHR in McElhinney v. Ireland 2001.  
256 Al-Adsani v. the United Kingdom 2001, para 61 and 65.  
257 Bouzari et al. v. Islamic Republic of Iran 2004.  
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Eventually, he and his family were able to flee to Canada, where they brought a case against 

the state of Iran claiming damages for acts of torture that he was a victim of. 

The Court of Appeal for Ontario, Canada held similarly to the Superior Court of Justice, that 

there is no treaty or rule existing in customary international law stating, that there would 

be universal jurisdiction over acts of torture in civil cases. The Court also held that according 

to Canada’s State Immunity Act (SIA), foreign states are immune in Canadian courts in re-

lation to civil proceedings. However, it is important to notice that there is an exception in 

SIA regarding criminal proceedings. The provision states that “This Act does not apply to 

criminal proceedings or proceedings in the nature of criminal proceedings.”258 The Court did 

not hold that the provision would apply in the case. However, it is important to notice that 

this kind of criminal proceedings exception is mentioned in Canada’s domestic legislation. 

Jones v. Ministry of Interior of Saudi Arabia 

Another case by the UK’s House of Lords is the so-called Jones case, where the House of 

Lords handed down its judgment on June 14, 2006. The background for the case was that 

Jones and other three applicants were falsely prisoned by Saudi Arabia.259 All of the four 

applicants were UK nationals. During the imprisonment, the four people were allegedly 

tortured, and they stated that due to this torture they suffered injuries, both physical and 

mental. The proceedings were based on Jones’ and Mitchell’s, Sampson’s and Walker’s 

claims of, amongst other things, torture, assault and battery and false imprisonment. These 

claims were raised against the Ministry of Interior of the Kingdom of Saudi Arabia and other 

lower level officials. In the case, it was accepted that Ministry of Interior equalled as the 

state itself. 

In the Court of Appeal the case got interesting, because the Court held that the state itself 

would be immune from these civil proceedings, but the state officials would not enjoy im-

munity. The decision was appealed to the House of Lords by all of the parties. The House 

of Lords upheld state immunity for the state itself and its officials. 

Lords Bingham of Cornhill and Lord Hoffman argued in favour of Saudi Arabia’s claim in 

detail, of which the other Lords agreed. They stated that the UK’s State Immunity Act 1978, 

 
258 Canada’s State Immunity Act 1982, section 18.  
259 See Jones v. Kingdom of Saudi Arabia 2006.  
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which was in line with relevant international instruments, did not include any exceptions 

to immunity regarding acts of torture and physical and mental injury caused by the con-

duct.260 They also argued that state immunity cannot be circumvented by suing the officials 

of the state.261 This argument was based on the fact that state cannot perform without its 

officials. Thus, functional immunity, i.e. immunity ratione materinae, protects the officials 

as well. They also took the UN Immunities Convention as very authoritative, even though 

it is not yet in force. However, the Convention does not provide for this kind of exception 

either.262 

Relevant to note, however, is that these proceedings were based on civil claims instead of 

criminal claims like the Pinochet case was. The reason, why this is relevant, is that the cases 

were both based on claims regarding acts of torture. Thus, the Lords naturally considered 

also the Torture Convention and noted the distinction between criminal and civil proceed-

ings: only the criminal proceedings were subject to universal jurisdiction263 and thus, also 

functional immunity was only revoked in the case of criminal proceedings264, but this does 

not create an exception to immunity in civil proceedings. Thus, this could be interpreted in 

a way, that still in criminal proceedings a former head of state would not be immune in 

connection with acts of torture and that this decision does not weaken the stance the 

House of Lords took in the Pinochet case. It was argued by Lord Hoffman that “It would be 

clearer to say that the Torture Convention withdrew the immunity against criminal prose-

cution but did not affect the immunity for civil liability.”265 

Additionally, relevant in the case was the argumentation against the statement that since 

the prohibition of torture is jus cogens norm, act of torture could not be an official act. 

Lords stated that this would be paradoxical, since in order for the act of torture to be in line 

with the definition of torture in the Torture Convention, it must be done in official capacity. 

Thus, in that case it cannot be non-official in relation to immunity rules.266 This is important, 

because in relation to functional immunity, it is important whether the act is counted as 

 
260 Jones v. Kingdom of Saudi Arabia 2006, para 9.  
261 The House of Lords noted that this had been stated in other judgments as well, such as Holland v. 
Lampen-Wolfe 2000, Propend Finance Pty Ltd v. Sing 1997 and Schmidt v. Home Secretary of the Govern-
ment of the United Kingdom 1994.  
262 Jones v. Kingdom of Saudi Arabia 2006, para 26.  
263 Ibid., para 32.  
264 Ibid., para 68.  
265 Ibid., para 68.  
266 Ibid., para 79. 
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official or not. In the judgment it was thus argued, that even an illegal act can be done in 

official capacity. 

In relation to immunity ratione personae, the Court seemed to accept that it is inviolable 

irrespective of the nature of the proceedings. 

Fang v. Jiang 

In Fang v. Jiang, the High Court of New Zealand based a lot of its arguments in the Jones 

case. Basically, the Court agreed on everything with the House of Lords. Additionally, this 

case was also a civil case based on alleged acts of torture. 

In the case, there were eleven plaintiffs that were allegedly tortured as part of a systematic 

agenda by the government of the People’s Republic of China between 1999 and 2002.267 

The defendants in the case were the former President of the PRC, the former Vice-Premier 

of the State Council and a member of the Politburo of the Central Committee and Secretary 

of the Political and Judiciary Committee of the Central Committee. 

Some highlights of the arguments, which were a lot of repetition from the Jones case, were 

the emphasizing of the UN Immunities Convention as a very powerful and quite recent 

statement of nations’ opinion regarding immunities. There is no jus cogens exception men-

tioned in the Convention. It must be noted though that the Convention is not yet in force, 

thus some reservations has to be taken. 

The High Court of New Zealand did not contest the status of the prohibition of torture as a 

peremptory norm. Additionally, the important matter to note in this judgment was that, 

although the case concerned civil proceedings, the Court did highlight the distinction be-

tween civil and criminal proceedings as it was highlighted in the Jones decision as well. It 

was noted that “There are obvious grounds for distinction between criminal and civil pro-

ceedings in respect of alleged acts of torture”.268 The Pinochet case was also considered in 

this judgment and it was said that there is no asymmetry between civil and criminal pro-

ceedings that are arising from the Torture Convention and the Pinochet III judgment. It was 

also acknowledged in this judgment as it was in the Jones judgment as well, that the Torture 

 
267 Fang v. Jiang 2006.  
268 Ibid., para 63.  



64 
 

Convention attracts universal jurisdiction in criminal proceedings, even though it does not 

do so in civil proceedings. 

Thus, it can be interpreted that the Pinochet case was accepted in the Jones case and in 

this current case as well, since the rigid distinction was done between civil and criminal 

proceedings. Although at first sight it would seem that the Jones decision would have ulti-

mately negated the Pinochet III decision, both being judged by the House of Lords, it seems 

that this is not the case, but they can co-exist. 

The Jurisdictional Immunities of the State case by the ICJ 

In 2008, Germany instituted proceedings against Italy in the ICJ, claiming that Italy has 

breached its international obligations by allowing state immunity to be lifted in civil pro-

ceedings against Germany.269 In short, the ICJ held in its judgment given on February 3, 

2012 that, in fact, Italy had breached its obligations towards Germany when allowing pro-

ceedings against the state to go on in the courts of Italy. The most important point the 

Court made was that they made a difference between procedural and substantive rules of 

international law. The Court stated that “The rules of State immunity are procedural in char-

acter and are confined to determining whether or not the courts of one State may exercise 

jurisdiction in respect of another State. They do not bear upon the question whether or not 

the conduct in respect of which the proceedings are brought was lawful or unlawful.”270 

Thus, the Court held that whether or not Germany’s actions are unlawful, it does not matter 

in relation to immunity rules and made this way a difference between procedural and sub-

stantive norms.271 

However, it must be noted that the Court also did note in the judgment that it considered 

only immunity of the state itself and did not state anything about immunity in criminal 

proceedings against officials of a foreign state.272 Thus, this statement weakens the effect 

of the judgment in relation to the present issue of head of state immunity. What is 

 
269 Jurisdictional Immunities of the State 2012.  
270 Ibid., para 93.  
271 The ICJ has held similarly before in the Arrest Warrant case 2002 and Armed Activities on the Territory of 
the Congo 2006.  
272 Jurisdictional Immunities of the State 2012. In paragraphs 87 and 91 the Court emphasises that the ques-
tion to be considered in the case is state immunity and “the question of whether, and if so to what extent, 
immunity might apply in criminal proceedings against an official of the State is not an issue in the present 
case.”  
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interesting is that the ICJ separated the question of state official immunity in criminal pro-

ceedings, but did not consider it in detail, that is, did not deny the existence of a possible 

exception either. 

It must be noted that relating to state immunity, there is a distinction between acts done 

jure imperii and acts done jure gestionis. If there is an exception to state immunity based 

on acts of commercial nature – and this is very much accepted in international law – this 

judgment of the ICJ should only be considered as a starting point to this discussion, not the 

ending point. If the commercial nature of an act can be relevant in relation to state immun-

ity, why the criminal nature of an act could not be relevant in relation to state immunity 

and head of state immunity as well? 

To continue this thought, differentiating actions in state immunity as acta jure imperii and 

acta jure gestionis is at the same time taking a stance to the substantive nature of the act. 

The same is true for head of state immunity ratione materiae. Thus, functional immunity is 

then a substantive norm of international law. Although immunity ratione personae would 

be intact because of its procedural nature, this would not be true for immunity ratione 

materiae.273 Since immunity ratione materiae is relating to the substantive law, matters 

such as criminal nature of an act may have an effect on it. 

4.2.2 National legislations 
 

When discussing immunity and state practise and opinio juris related to it, normally na-

tional legislations on state immunity are examined. As discussed earlier in chapter 2.2.3, 

there is quite strong relationship between state immunity and head of state immunity. 

Some states do have immunity legislation, but these are covering state immunity, not head 

of state immunity. Separate doctrine of head of state immunity is not covered in these 

immunity acts.274 This is the reason, why these immunity acts are dealt with only briefly, in 

order to discover what kind of evidence of a human rights exception to head of state im-

munity in criminal proceedings they would provide, at least through analogy. 

In this context, it would be more relevant to examine how many countries and what kind 

 
273 See Cassese 2002, p. 862 - 863. Cassese made clear this categorization already in relation to the Arrest 
Warrant case 2002.  
274 Some of them may equate the head of state with the state itself, but fully developed rules regarding 
head of state immunity are not included in national legislations. See Fox 2008, p. 668. 
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of legislation there have been established in relation to international crimes and what kind 

of provisions they include regarding getting the accused before courts, for example, is offi-

cial capacity of the accused a defence or not. These may show a strong opinio juris in rela-

tion to immunity rules challenged by international crimes and human rights violations. If a 

piece of law enables a state to prosecute citizens of another state for international crimes, 

it may include some kind of version of universal jurisdiction. Since universal jurisdiction is 

designed to hold the high-ranking officials accountable, logically national legislation con-

taining universal jurisdiction should allow the prosecution of state officials and then, official 

capacity should not attract immunity in relation to international crimes. 

Amnesty International has done an extensive survey on domestic legislation relating to uni-

versal jurisdiction among the UN member states. According to the survey 163 states from 

193 states in total are able to exercise universal jurisdiction over one or more international 

crimes according to the state’s national legislation.275 Out of these national legislations, it 

would be important to note, how many of the ones, which include some sort of universal 

jurisdiction also include irrelevance of official capacity, since this would mean that official 

capacity is not a defence to establishing jurisdiction. It must be noted that the preliminary 

idea of universal jurisdiction is to hold the perpetrators of the most heinous crimes ac-

countable for their conduct. The nature of these kinds of crimes often demands that they 

are initiated by high-ranking officials such as heads of state. 

For example, at least legislation in Algeria,  Argentina, Austria, Azerbaijan, Belgium, Bolivia, 

Bosnia and Herzegovina, Brazil, Bulgaria, Burundi, Cameroon, Canada, Cape Verde, Como-

ros, Côte D’Ivoire,  Cyprus, Ethiopia, France, Germany, Ghana, Guinea, Israel, Italy, Jordan, 

Madagascar, Malaysia, Netherlands, Russia, Senegal, Singapore, Sudan, Switzerland, the 

United Kingdom, the United States, and Yemen allowed prosecution of foreign officials for 

crimes they have committed abroad either by specifying that the foreign perpetrators can 

be ‘any person’ or without specifically excluding officials or explicitly mentioning the irrel-

evance of official capacity.276 

These are just examples and others could be listed above as well. However, there where 

inaccuracies related to some states’ legislation on universal jurisdiction. These inaccuracies 

 
275 Universal Jurisdiction: A Preliminary Survey of Legislation Around the World - 2012 Update, p. 2.  
276 Ibid., p. 22 - 123.  
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were related e.g. to improper defences related to superior orders, recognition of immunity 

claims by officials and limiting universal jurisdiction to residents or to persons who subse-

quently would gain residency or nationality of a country. These kinds of restrictions do not 

belong to the definition of universal jurisdiction, according to which it should allow the 

prosecution of foreign citizens and, as argued many times before, this should include also 

foreign officials such as heads of state. 

However, at least the willingness to include universal jurisdiction to their national legisla-

tion by three quarters of the UN member states shows quite strong commitment to the 

principle. At least it shows that there is openness towards the idea of a human rights ex-

ception in relation to international crimes and other serious human rights violations. 

Surprisingly enough, immunity acts found in national legislations are more common in com-

mon law countries as they are in civil law countries.277 The most significant immunity acts 

are in the US, the UK, Canada and Australia. There are immunity acts in Argentina, Singa-

pore, South Africa, Pakistan and Israel as well.278 However, all of these acts are considering 

state immunity, not proper head of state immunity. None of them are including a human 

rights exception type of an exception to immunity.279 Nevertheless, many of these state 

immunity acts are quite old, between 1976 - 1995, excluding the Israel’s act, and thus have 

not been updated recently. Still, for example in Yousuf v. Samantar the US courts concluded 

that functional immunity of foreign officials is not accorded in a case of jus cogens viola-

tions.280 Additionally, the UK’s House of Lords concluded when arguing in the Pinochet case 

that the UK’s State Immunity Act leads to a conclusion that the Act is not even applicable 

to the merits of the case.281 Thus, when these national immunity acts consider in the first 

instance state immunity, not head of state immunity, they cannot be given a strong weight. 

4.2.3 Other evidence of state practise and opinio juris 
 

Quite shortly after the Pinochet decision, in August 2001, the Institut de droit international 

affirmed a human rights exception to head of state immunity in its session in Vancouver. In 

the resolution the Institute adopted in the session it is stated in article 13(2) in relation to 

 
277 Bröhmer 1997, p. 51.  
278 Costelloe 2017, p. 252.  
279 Ibid., p. 265.  
280 Yousuf v. Samantar 2012, p. 21 - 22.  
281 See Pinochet III 1999. This was concluded by all of the Lords.  
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former heads of state that “Nor does he or she enjoy immunity from jurisdiction, in criminal, 

civil or administrative proceedings, except in respect of acts which are performed in the 

exercise of official functions and relate to the exercise thereof. Nevertheless, he or she may 

be prosecuted and tried when the acts alleged constitute a crime under international law, 

or when they are performed exclusively to satisfy a personal interest, or when they consti-

tute a misappropriation of the State’s assets and resources.”282 Thus, the resolution calls 

after an exception that is based on the nature of the act as an international crime. 

One important and recent expression of opinion by the international community is the 

above-mentioned draft articles by International Law Commission on immunity of state of-

ficials from foreign criminal jurisdiction. This is a work that started already in 2006 by rec-

ommendation of the working-group, which was subsequently adopted by General Assem-

bly resolution on December 6, 2007.283 While the project is on-going the UN member states 

can affect the articles and many of them have already submitted their comments. 

The last version of the draft articles in its entirety has been published in the Special Rap-

porteur Escobar Hernández’ seventh report on April 18, 2019 to the seventy-first session 

of the ILC. Hernández also made proposals for the articles 8 -16 of which the drafting com-

mittee only had time to consider the draft article 8. The final report of the ILC from the 

seventy-first session is not yet published. 

In these provisionally adopted draft articles personal and functional immunity are defined 

as they are currently understood in customary international law. Immunity ratione perso-

nae is reserved only to Heads of State, Heads of Government and Ministers for Foreign 

Affairs and there are no exceptions to it.284 Immunity ratione materiae is covering only the 

official acts done while holding the office.285 The most important draft article is the article 

7, which is stating the exception to immunity ratione materiae from foreign criminal juris-

diction in relation to crime of genocide, crimes against humanity, war crimes, crime of 

apartheid, torture and enforced disappearance.286 

 
282 Immunities from Jurisdiction and Execution of Heads of State and of Government in International Law - 
Session of Vancouver 2001, article 13.  
283 A/RES/62/66, December 6, 2007.  
284 A/CN.4/729, April 18, 2019, p. 69. See the draft articles 3 and 4.  
285 Ibid., p. 70. See the draft article 6.  
286 Ibid., p. 70. See the draft article 7.  
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This work of the ILC has lasted over a decade and will continue still, maybe another decade. 

These draft articles are very important, since when finished they will give a long-expected 

relief to the current, debated situation of head of state immunity question in a form of a 

multilateral treaty. 

Compared to the UN Immunities Convention 2004, there is not yet a final version ready 

from the ILC’s work on immunity of state officials from foreign criminal jurisdiction. How-

ever, the Immunities Convention is not yet in force.287 This Convention does not mention 

exception in relation to international crimes or jus cogens norms for that matter. This has 

been noted also in decisions concerning immunity.288 Additionally, in article 3 of the Con-

vention it is stated that the Convention does not affect head of state immunity ratione 

personae. It does not take any stance on head of state immunity ratione materiae. 

Still, this Convention is mainly concerned on state immunity, which, however, is not strictly 

separated in the Convention from head of state immunity. It has a different emphasis, than 

the issue in question here. In addition, the Convention was adopted on December 2, 2004, 

almost exactly three years before the resolution by the General Assembly deciding to start 

the ILC’s work on immunity of state officials from foreign criminal jurisdiction was adopted. 

This shows that in the opinion of the UN, the state official immunity question, including the 

head of state immunity question, was far from settled, and that the UN Immunities Con-

vention did not suffice. Since this Immunities Convention is not in force and has been rati-

fied only by 22 states and the draft articles on state official immunity represent much more 

recent opinion on the matter, the weight that is put on the Convention cannot be very high. 

However, it has not stated anything about immunity ratione materiae, thus it has not stated 

against an exception to functional immunity either. 

As for the European Convention on State Immunity, it does not make any references to 

heads of state nor to any exceptions relating to international crimes or human rights viola-

tions.289 As noted, it has been ratified only by 8 states, thus it cannot be considered as a 

very strong evidence of opinio juris in relation to immunity questions. 

 
287 See UN Treaty Collection - Convention on Jurisdictional Immunities of States and Their Property, visited 
on October 18, 2019. The Convention would need 30 ratifications in order to entry into force, when it has 
currently only 22 ratifications.  
288 See Jones v. Kingdom of Saudi Arabia 2006, para 26 and Fang v. Jiang 2006, para 65.  
289 See the European Convention on State Immunity 1972.  
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Additionally, the aspects already introduced in relation to the crimes and serious human 

rights violations show some support to a human rights exception. Almost all of the crimes 

introduced are subject to universal jurisdiction and conventions covering them are either 

including statements on irrelevance of official capacity or are actually demanding that the 

criminal actions conducted are done in official capacity.290 These taken together are sup-

porting a human rights exception to immunity. For example, the article 4 of the Genocide 

Convention states that “Persons committing genocide or any of the other acts enumerated 

in article 3 shall be punished, whether they are constitutionally responsible rulers, public 

officials or private individuals.” Irrelevance of official capacity then means that regardless 

official capacity, persons committing genocide should be held accountable. Torture Con-

vention requires that acts of torture are done in official capacity. This is a strong statement 

towards a human rights exception, because it would be illogical that the same action that 

is punishable according to the Convention, would at the same time attract immunity.291 

When this is accepted for the crimes that have their own convention, this should be ac-

cepted for the crimes of similar gravity and features: if a crime or human rights violation is 

mostly performed by high-ranking officials, according immunity would be against the vir-

tues international law is trying to protect. Nonetheless, these conventions and features of 

the crimes are supporting a human rights exception to head of state immunity, at least 

ratione materiae, since it is relating to substantive law as established above. 

Otherwise, the scholars have not found a consensus regarding the subject.292 This shows 

that at least the relationship between head of state immunity and international criminal 

and human rights law is in a flux, which makes this an interesting and relevant question and 

gives hope, that there is a possibility for a human rights exception. 

As it is such a complex issue with various sides to it, the rules on individual criminal respon-

sibility must be remembered on the background. These rules have been established pre-

cisely for the reason that state officials could not hide behind their official capacity and 

their position as a representative of state.293 These rules on individual criminal 

 
290 See for example the Torture Convention 1984 and the Genocide Convention 1948.  
291 The Torture Convention 1984 has 169 member states, thus it is very widely applied. See Un Treaty Col-
lection - Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, vis-
ited on October 18, 2019.   
292 See for example Cassese 2002, Akande & Shah 2011, Man-ho Chok 2014, Mettraux & Dugard & du Ples-
sis 2018, Bradley & Helfer 2010, Barker 2013, Wuerth 2012 and O’Keefe 2017.  
293 Frulli 2018, p. 777.  
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responsibility have been stated for example in the Genocide Convention, in the Geneva 

Conventions and Additional Protocols I and II 1977 to them and in the Torture Convention 

as well as in other international tools such as in the Draft Code of Crimes Against the Peace 

and Security of Mankind 1996 and also some Security Council resolutions and the Nurem-

berg Charter.294 All the core international crimes introduced are attracting individual crim-

inal responsibility.295 However, it has been argued that this individual criminal responsibil-

ity do not apply in front of national courts.296 The above mentioned conventions in relation 

to the international crimes, which may be applied in national courts, prove different. 

5. Conclusion 
 

5.1 Human rights exception: ratione personae 
 

As it can be seen, the state of head of state immunity is in a flux, this cannot be denied. 

There are instances, which support its existence, matters, that deny it altogether and then 

there are statements, which stay quite silent or vague about the matter. What is certain, is 

that a lot has happened from March 24, 1999, when the Pinochet III judgment, the decision 

that shocked the whole word, was given. This includes national and international cases, 

national legislations, different draft articles and many more. 

The conclusion will be divided in relation to immunity ratione personae and immunity ra-

tione materiae. Additionally, it will be concluded what is the scope of a possible exception 

to these two different forms of immunity: whether it is a general one, covering all the 

crimes and human rights violations considered in the thesis or whether it is more narrow, 

covering only one or several of the crimes introduced. 

First, it will be concluded whether there actually is a human rights exception in relation to 

personal immunity of incumbent heads of state. When examining the state practise and 

opinio juris it is shown that human rights violations and international crimes are very much 

condemned by the international community. The very large amount of member states in 

international conventions, such as Torture Convention and Genocide Convention, is only 

one evidence of this. In addition, universal jurisdiction is gaining more support, which is 

 
294 Shaw 2008, p. 400 - 402.  
295 Ibid., p. 430 - 440.  
296 See for example, Lord Goff of Chieveley in Pinochet III 1999.   
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shown by the high number of states, which have included universal jurisdiction in their 

national criminal legislation. However, not all of them are applying universal jurisdiction as 

it has meant to be applied – official capacity defences still exist or universal jurisdiction is 

not truly universal, but its applying is linked to residency or nationality requirements. The 

meaning of universal jurisdiction is to capture the perpetrators committing the most hei-

nous of crimes, which often are breaches of jus cogens norms. All the crimes and human 

rights violations in the thesis represented are such atrocities297 and these atrocities are if 

not necessary then most of the times commenced by the most high-ranking officials, such 

as heads of state. The high number of states supporting universal jurisdiction reflects – at 

least in theory – the willingness to prosecute and punish all the persons committing the 

most heinous crimes, whichever capacity they are acting in. 

Other state practise and opinio juris also pronounces on immunity ratione personae. The 

international arrest warrant issued in Belgium in 2000 was issued against incumbent Min-

ister for Foreign Affairs of DRC, Mr. Yerodia for international crimes he had committed or 

was responsible for during his regime. The Belgian domestic law at the time had broad 

interpretation of universal jurisdiction, which allowed it to try even incumbent foreign high-

ranking officials. However, DRC took the matter in front of the ICJ, which stated that there 

is no human rights exception to the immunity of Minister for Foreign Affairs, equating with 

head of state. The case concerned only immunity ratione personae, since the Court did not 

actually separate properly between the two types of immunities and did not state anything 

relevant in relation to ratione materiae, except the basic definition of it. The Bashir case in 

South African courts stated the same regarding personal immunity: although immunity 

could be lifted in international courts, this has not as of yet reached national courts. 

Even though there have not been many cases in national or international courts298 about 

personal immunity of heads of state in national courts, there have been even more cases 

centring on functional immunity, which have stated on personal head of state immunity on 

the side. Many of these cases, whether accepting or not that there actually is some sort of 

a human rights exception to immunity ratione materiae, have noted that immunity ratione 

 
297 It must be noted, that even though crime of aggression can be counted to international core crimes, it is 
not currently subject to universal jurisdiction or at least this is very much under debate. 
298 One must not count in incumbent head of state immunity in front of established international courts 
such as ICC, ICTY and ICTR, of which statute’s include provisions, which are lifting the immunity even for in-
cumbent heads of state in these courts. International responsibility is thus, a different matter. 
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personae is not affected. This has been stated for example in the Pinochet III judgment 

itself among others by Lord Goff of Chieveley and Lord Hope of Craighead, in the case 

against Mr. Yaron and Mr. Sharon and in the Yousuf v. Samantar case. 

In a way, this has been stated in the Jurisdictional Immunities case by the ICJ as well. The 

case was about state immunity and did not differentiate between immunity ratione mate-

riae and immunity ratione personae. However, the point the Court was making in the case 

is relevant in relation to head of state immunity as well. The Court concluded that proce-

dural and substantive norms should be separated, meaning that although an international 

crime would constitute to a breach of a peremptory norm, such as prohibition of torture, 

since it is a substantive norm at its nature stating whether a conduct is lawful or unlawful, 

it does not affect immunity, since it is a procedural norm establishing a bar to jurisdiction. 

However, as studied earlier, the Court overlooked one very important thing. It is true that 

personal immunity relating to status is a procedural norm, but functional immunity relating 

per se to the categorization of acts according to their nature, is by its definition a substan-

tive defence relating to substantive law. Thus, even when followed the rationalization of 

the ICJ – the substantive norms do not affect the procedural norms – immunity ratione 

materiae might be affected. However, this argument strengthens the notion that immunity 

ratione personae, in this case being a procedural norm, would be inviolable. 

In conclusion, it seems to be quite evident that currently there is not a human rights excep-

tion existing to personal head of state immunity, but it remains inviolable. However, since 

this is not the case in international courts and incumbent high-ranking officials have been 

sentenced in ICTY, ICTR and the Nuremberg trials, it is not highly impossible, that this would 

spread to the national courts as well one day. The fact, that the issue is even under debate, 

shows that some cracks to the very absolute immunity ratione personae are already form-

ing. However, there have to be very strong evidence of a human rights exception in order 

for it to be established in customary international law, since immunity is a strong rule, and 

there currently is not.299 

 
299 See Military and Paramilitary Activities in and against Nicaragua 1986, para 186. The Court noted that 
while the practise of states need not to be completely consistent “instances of State conduct inconsistent 
with a given rule should generally have been treated as breaches of that rule, not as indications of the 
recognition of a new rule.”  
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5.2 Human rights exception: ratione materiae 
 

Since head of state immunity is divided into functional and personal immunity, which have 

their differences, the existence of a human rights exception to functional immunity must 

be considered separately. There is also a lot more material of customary international law 

relating to it. 

The Pinochet III judgment is in the heart of this question. It was the first time, when a for-

eign former head of state was tried and found guilty by a national court. Although the de-

cision can be described as revolutionary and the House of Lords is highly valued and re-

spected national court, the decision itself represents just one national decision and cannot 

in itself form an exception to immunity. However, the clear – and almost unanimous – re-

sult of the case was that Pinochet does not enjoy immunity as a former head of state for 

acts of torture. Six Lords out of seven came to this conclusion, although they all had slightly 

different routes, as noticed. 

In the heart of the case were the acts of torture committed by Pinochet’s regime. Thus, the 

reasonings by the Lords were very much based on the Torture Convention’s wording, which 

was the base for the section 134 of the UK’s Criminal Justice Act 1988. Other arguments 

were more convincing than the others. Lord Millet was arguing that Torture Convention 

had created a situation, where immunity could not follow, when a head of state had com-

mitted acts of torture. Additionally, he stated that the Convention did not create a new 

crime, but just verified its position. He did not think, that since torture is counted as an 

international crime, it would then follow that it cannot be an official act, which was the 

basis for Lord Hutton’s argument. As previously demonstrated, this was correctly argued. 

It would be very controversial, if torture would not be counted as an official act in relation 

to immunity, when it must be done in official capacity according to the Torture Convention. 

Thus, when Lord Millet rightfully corrected this misinterpretation, he stated that it would 

not be possible for immunity ratione materiae and the Torture Convention to co-exist. It 

could not be, that at the same time torture committed in official capacity would be punish-

able, but then immunity would be accorded for the very same act. The House of Lords in 

the Jones case described Lord Millet’s reasoning as “unassailable”.300 What makes Lord 

 
300 Jones v. Kingdom of Saudi Arabia 2006, para 81.  
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Millet’s argument even more convincing is that it is based on a thorough review of state 

practise and opinio juris. 

Lord Phillips of Worth Matravers argued similarly, stating that since torture amounts to an 

international crime, immunity cannot be accorded. He is giving the Genocide Convention 

as an example noting, that the Genocide Convention is actually expressly lifting immunity 

in relation to the crime of genocide. However, he stated that this would not be necessary, 

since there is no rule established in international law, stating that immunity ratione mate-

riae should follow, when a person has committed international crimes. This is a bit vaguely 

stated, since immunity ratione materiae is granted for the official acts of a former head of 

state and international crimes can be – and very often are – these kinds of official acts and 

an exception should be proved in relation to that rule. However, Lord Phillips of Worth 

Matravers redeemed himself by arguing, that international crimes, which attract universal 

jurisdiction, should not be covered by functional immunity. This is convincing, since the 

meaning of universal jurisdiction is to hold the people who have committed the most hei-

nous crimes accountable. More often these are the most high-ranking officials. If immunity 

would follow, universal jurisdiction would be completely ‘a dead letter’. 

This decision, as revolutionary as it was, cannot establish a human rights exception to func-

tional immunity on its own. Additionally, although the reasonings are welcoming an excep-

tion based on the nature of the act as an international crime, they are at the same time 

quite heavily relying on the section 134 of the Criminal Justice Act and the Torture Conven-

tion. Thus, it would depend on the developments after the Pinochet III case, how this deci-

sion should be interpreted: is it a start for a general human rights exception or is it just an 

exception based on the Torture Convention and that it would apply only in the case of tor-

ture defined in the Convention. 

There have been a lot of judgments supporting a human rights exception after the Pinochet 

III case, but also quite a lot of cases not supporting it or cases which have been quite vague 

on a human rights exception in criminal proceedings. Many of these vague cases can be 

taken as a weak support to a human rights exception in criminal proceedings, since many 

of them have not actually denied it, even when they have acknowledged the issue to some 

extent. 

In addition to Belgium’s international arrest warrant, cases regarding Bouterse, Yaron and 
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Sharon, Ferrini, Nezzar, Samantar and Habré in addition to some general arguments stated 

in ICTR and ICTY were supporting a human rights exception to immunity ratione materiae. 

In Bouterse, the Court of Appeal denied immunity based on the criminal nature of the act. 

Although it was later overruled in the Dutch Supreme Court, this was not related to the 

immunity question, but the Supreme Court thought that there was no jurisdiction at all. In 

case concerning Yaron and Sharon, the Belgian Court de Cassation concluded that Sharon 

was enjoying immunity as an incumbent head of state, but Yaron was not accorded func-

tional immunity. The Supreme Court in Italy argued that although immunity would protect 

sovereign acts, it did not cover acts which amounted to international crimes. The Swiss 

Federal Criminal Court and the United States Court of Appeals both stated that there was 

a growing trend not to accord functional immunity in case of jus cogens violations. In the 

Habré case, the Court noted the fact that often the most heinous crimes are commenced 

by high-ranking officials. Regardless of the reasoning of the courts, the fact is that all of the 

cases were concerning international crimes. 

Although these judgments are quite numerous and consistent in stating that, when an act 

amounts to an international crime and breaches the prohibitions of these crimes, causing 

a violation of jus cogens norms, then immunity ratione materiae should not be accorded, 

it is still not certain whether these are enough. What is striking is that the ICJ nor the ECHR 

have not considered explicitly, that functional immunity should be lifted in case of interna-

tional crimes and serious human rights violations in foreign criminal proceedings. 

This is not the case in relation to decisions, which do not support a human rights exception. 

As mentioned, the ICJ stated in the Arrest Warrant case that personal immunity of high-

ranking officials would be inviolable even when facing international crimes. It must be 

noted that the case did not consider functional immunity in depth and it has been criticized 

on not being able to differentiate between these two sides of head of state immunity. The 

ICJ did state that in relation to immunity ratione materiae only exception to immunity was 

private acts, which is the basic definition of functional immunity. In the Jiang Zemin case, 

the Federal Prosecutor of Germany argued that Zemin would enjoy immunity as a former 

head of state. He based his conclusions to the Arrest Warrant case. However, the Arrest 

Warrant case considered personal immunity of incumbent high-ranking officials, thus this 

reasoning by the Federal Prosecutor lacks plausibility. In the case concerning Donald 

Rumsfeld, the reasoning was quite non-existent. The prosecutor correctly argued that the 
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acts of torture were carried out in Rumsfeld’s official capacity. However, where they were 

mistaken was their statement regarding the Pinochet III judgment claiming that the acts of 

torture were not part of Pinochet’s official functions. This kind of inconsistency makes the 

reasoning extremely unconvincing. Additionally, the prosecutor did not consider a human 

rights exception to functional immunity in detail. The result in Bashir case in South African 

courts was that international crimes exception does not reach the national courts as of yet. 

However, this case did not concern functional immunity, but remained silent. 

The cases, which have been introduced in the thesis in relation to immunity, but which are 

unclear regarding immunity in criminal proceedings are very interesting as well, since cus-

tomary international law is about what is said, but also about what is left out. Many of 

these cases while denying an exception to immunity in civil proceedings, are acknowledging 

the difference between civil and criminal proceedings and are, for example, referring to the 

Pinochet III decision. This difference has been recognised in the Al-Adsani, Jones, Fang v. 

Jiang and Jurisdictional Immunities cases. 

The Jurisdictional Immunities case was interesting in itself, since it was found very decisive 

with relation to the immunity question. In that case the ICJ noted that jus cogens norms 

relate to substantive law stating on lawfulness of a certain conduct and thus do not affect 

immunity rules, them being procedural in nature. This is very convincing and sounds like a 

closing statement to this discussion. However, this may affect to personal immunity, which 

makes it even harder, also in the future, to try to develop a human rights exception to it. 

Nevertheless, as opposed to personal immunity, functional immunity is a substantive de-

fence to jurisdiction and is thus relating to substantive law. Therefore, this ICJ decision does 

not bear with relation to immunity ratione materiae and at least procedural nature is not 

the reason, why immunity ratione materiae could not be affected by a human rights excep-

tion. 

In the Distomo Massacre case, a human rights exception was actually accepted, but it was 

formed around the implied waiver theory, which has not got very much support and is 

flawed as stated earlier. In the Bouzari case, the Canadian court accorded immunity. How-

ever, it was noted that the Canadian State Immunity Act does include some kind of excep-

tion relating to criminal proceedings. In the case, the Canadian court did not apply that 

provision, it being a civil remedy case. 
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In addition to the popularity of national criminal legislations’ application of universal juris-

diction, a very recent opinion in relation to functional immunity is expressed through the 

ILC’s work on immunity of state officials from foreign criminal jurisdiction. Although there 

is no final draft of the articles as of yet, the way they currently are shows strong support 

for a human rights exception. Additionally, many states have already submitted their state-

ments in relation to the articles. Currently, the draft article 7 states that immunity ratione 

materiae does not apply when a person has committed genocide, crimes against humanity, 

war crimes, torture, crime of apartheid or enforced disappearances. This is as clear as it 

gets. When the ILC’s work will be finished, it will be a triumph of human rights. 

The UN Immunities Convention has been taken as a strong evidence of the consensus of 

the international community.301 It does not include any kind of a human rights exception. 

However, the Convention was concluded already 15 years ago, and it still has not gained 

the required 30 ratification in order for it to enter into force. To the contrary, this could be 

taken as a strong consensus against the Convention. Additionally, in 15 years there have 

been a lot of development in the area, including the new draft articles with the interna-

tional crimes exception. Time has passed the Convention, and it is not as current anymore 

as it was 15 years ago. It does not include proper provisions in relation to head of state 

immunity. Since the UN Immunities Convention was taken as a strong opinion against a 

human rights exception, the current draft articles by the ILC can be taken as a strong opin-

ion in favour of a human rights exception. 

The situation relation to functional immunity is more complex as it is relating to personal 

immunity. There are almost as many matters favouring the exception as there are against 

it. Of course, the amount of them is not the only way to evaluate the issue, but also how 

convincing or authoritative they are. It must be noted that there is no judgment by the ICJ 

favouring a human rights exception. However, there are many national cases in favour of a 

human rights exception and their arguments are quite consistent: they are based on the 

nature of the act as an international crime, international treaties covering these crimes, 

universal jurisdiction and logic – the absurd idea that the same rules of international order 

would condemn certain kind of conduct and then at the same time provide safe havens to 

people acting that way. Looking into the judgments not supporting a human rights 

 
301 This has been stated for example in the Jones v. Kingdom of Saudi Arabia 2006 and Fang v. Jiang 2006 
cases. 
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exception, although there are convincing arguments among them, for example the Juris-

dictional Immunities case, many of them are fairly weakly argued or are not properly ar-

gued at all. What comes to the Jurisdictional Immunities case, it has been already con-

cluded that it does not hinder the formation of a human rights exception to immunity ra-

tione materiae. 

One can always argue, that the perpetrators cannot escape international responsibility, and 

this is the reason why immunity should be accorded in national courts. However, as stated 

earlier, input of national courts is needed for various reasons: the resources of international 

courts are not sufficient enough, the procedure can be really slow and bureaucratic, and 

the procedure in national courts can be sometimes easier for it is nearer to the actual hap-

penings. National courts are needed in the fight against impunity. 

However much one might be inclined to lean towards a human rights exception to func-

tional head of state immunity, it must be noted that immunity is a very strong rule of inter-

national law. Although there is no treaty covering exactly head of state immunity, it is 

strongly rooted in customary international law. Its nexus with state immunity and diplo-

matic immunity strengthens its position even more. The rationale of immunity is extremely 

strong, and it is accepted that immunity rules are a necessity in order for the international 

community to function properly. An exception to a strong rule like this must be sufficiently 

well established. 

Taking all of this into consideration, although there are national and international cases 

arguing both sides, other state practise and opinio juris are clearly enough leaning towards 

a human rights exception. Thus, it is concluded that at least some kind of a human rights 

exception exists to functional immunity of heads of state in foreign criminal proceedings. 

This is supported by the cases that clearly and consistently favour this exception, but also 

by the cases that do not clearly state regarding the matter: they are leaving a sufficient 

doubt that, in relation to criminal proceedings, such an exception could exist. Additionally, 

the current ILC’s work on draft articles and all the multilateral treaties and national legisla-

tions introduced are strengthening this position. It must be also noted that full unanimity 

is not needed.302 

 
302 See Military and Paramilitary Activities in and against Nicaragua 1986, para 186.  
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Additionally, this is the only logical conclusion as well. This is the conclusion craved after 

individual criminal responsibility and the constructions of universal jurisdiction and irrele-

vance of official capacity: the features which are in common to the international crimes 

introduced. Without this exception, these would be ‘dead letters’. These general principles 

of international law emerged so that state officials, and most importantly heads of state, 

could not hide behind their official status and behind the state. Furthermore, when review-

ing the rationale of immunity, it must be noted that the proper functioning of a state does 

not require that former heads of state should be immune for criminal actions. Thus, im-

munity ratione materiae is established for essentially different reasons than protecting for-

mer heads of state, when they have committed international crimes. 

5.2.1 Scope of the exception 
 

The scope of the human rights exception to functional immunity must be clarified as well. 

As it was stated from the beginning, the goal was to examine whether a human rights ex-

ception, which includes international crimes but also other serious human violations, could 

exist. However, as noted earlier, the argumentation in the cases is based mostly on the 

criminal nature of the acts or on the conventions covering the acts. In the cases, where a 

broader argumentation is based on the jus cogens nature of a norm, which could in theory 

then include also prohibition of serious human rights violations, the conduct in question 

has always amounted to an international crime. Thus, the scope in the cases has not in-

cluded other serious human rights violations as well. Therefore, it would be a far reach to 

conclude from there that all the serious human rights violations would be included in the 

human rights exception. The scope of the exception, which stems from the customary in-

ternational law, is in all its simplicity that former heads of state do not enjoy functional 

immunity in foreign criminal proceedings, when they have committed acts, which amount 

to international crimes. This would require that there would be an act amounting to an 

international crime attracting universal jurisdiction. This will leave the crime of aggression 

out, which is also supported by customary international law and lack of national cases. This 

kind of international crimes exception is also supported by opinions of scholars.303 This will 

be confirmed by a multilateral treaty, when the work of the ILC is finished. 

 
303 See for example Cassese 2002, Akande & Shah 2011, Koivu 2003, Bröhmer 1999, Foakes 2011, Wirth 
2002, Zappalà 2001 and Citroni 2012, EJIL: Talk!.  


