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1 Introduction 

1.1 Why focus on labour issues in international investment dispute 

settlement? 

Foreign direct investment (FDI) is considered important for economic growth and development. 

There is also a broader recognition that FDI is a vital component of sustainable development,1 

and an increasing demand for a concerted effort to promote FDI for sustainable development.2 

To foster the potential benefits, states have concluded thousands of international investment 

agreements (IIAs)3 to encourage the flow of FDI.4 These IIAs are designed to facilitate, promote, 

and protect FDI. While the IIAs have traditionally been bilateral (bilateral investment treaties or 

BITs), there has been a gradual move towards regional negotiations of treaties containing both 

trade and investment provisions, including “megaregional” agreements such as the Transatlantic 

Trade and Investment Partnership (TTIP)5 and the Trans-Pacific Partnership Agreement (TPP).6 

Most importantly, however, a large number of IIAs contain dispute settlement provisions 

typically providing for the settlement of investor-state disputes through international arbitration. 

A major part of such agreements stipulate on arbitration under the auspices of the International 

Centre for the Settlement of Investment Disputes (ICSID).7 The number of investor-state 

 
1 Addis Ababa Action Agenda of the Third International Conference on Financing for Development, 2015.  
2 UNGA Resolution 70/1 (2015), paragraphs 10.b, 2.a, 7.a, 17.5.  
3 The term international investment agreement covers bilateral investment treaties as well as other trade and 
economic partnership agreements which include investment provisions.    
4 At the time of writing, there are a total of 3,301 concluded IIAs of which 2,667 are in force (United Nations 
Conference on Trade and Development (UNCTAD) investment policy hub, accessible at: 
https://investmentpolicy.unctad.org/international-investment-agreements [accessed on 3 September 2019]).  
5 However, such negotiations have not always been conclusive. The TTIP negotiations began in 2013 and ended in 
2016 without reaching a deal. The Council of the European Union declared the negotiating directives for the TTIP 
“obsolete and no longer relevant” in April 2019 (see further in the EU Council Decision 6052/19 of 9 April 2019). 
6 UNCTAD (2015a). 
7 The ICSID has been established under the Convention on the Settlement of Investment Disputes between States 
and Nationals of other States (ICSID Convention) to provide institutional support for investor-state dispute 
settlement. The ICSID Convention is a “multilateral investment treaty” that entered into force on October 14, 
1966.  In June 2020, ICSID had 154 contracting and nine signatory states, see: 
https://icsid.worldbank.org/en/Pages/about/Database-of-Member-States.aspx (03/06/2020) . There are also other 
arbitration centres in addition to the ICSID that may have been designated in an IIA for the resolution of investor-
state disputes. However, the focus of this research is primarily on cases arbitrated by ad hoc tribunals established 
under the ICSID framework.  

https://investmentpolicy.unctad.org/international-investment-agreements
https://icsid.worldbank.org/en/Pages/about/Database-of-Member-States.aspx
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disputes is constantly on the rise.8 From 1972 until the end of 2014, 61.8 per cent of investor-

state disputes before ICSID were brought on the basis of BITs, whereas 10.5 per cent of the 

disputes were brought by invoking other types of treaties, such as bilateral or plurilateral free 

trade agreements or plurilateral investment agreements.9  

 

The resolution of investor-state disputes by arbitration has alarmed many scholars since these 

disputes often entail serious public interest implications. The disputes may concern government 

regulations aimed at the protection of public welfare, for example human rights, health, 

environment, and labour standards.10 There is an ongoing debate about whether the investor-state 

arbitration is well equipped to conciliate between the interests of foreign investors and the 

public. The investor-state arbitration tribunals are often regarded as private tribunals and 

businessman’s courts constituted to resolve commercial disputes.11 They are not permanent 

courts but established on an ad hoc basis. Various authors claim that they lack transparency and 

accountability,12 and that their procedural and substantive rules are designed primarily to protect 

commercial interests of foreign investors.13 At a broader regime level, it is argued that the 

existing multitude of IIAs does not translate into a unified system, hence there should be no 

expectation for the creation of a unified set of rules to achieve any such value reconciliation.14 

The United Nations Conference on Trade and Development (UNCTAD) has concluded that the 

question is not about whether to reform international investment policymaking, but rather how to 

do so.15   

1.2 Framing, scope and research questions 

This research aims to contribute to the debate on the sustainability and development impact of 

international investment dispute settlement and international investment law from a socio-legal 

 
8 Up until 31st December 2015, the cut-off date for the registration of cases included this research, a total of 558 
cases had been initiated at the ICSID alone.  
9 ICSID (2015). 
10 IISD (2006).  
11 Subedi (2008), p. 176.  
12 Harten (2007), p. 49. 
13 See, for example, Hirsh (2009), pp. 97 – 114.  
14 Saulino & Kallmer (2015). 
15 UNCTAD (2015a). 
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angle by focusing on conflicts between labour-related regulation in host states and international 

investment protection, including the ongoing efforts to reform the (scattered) international 

investment regime. A dynamic and well-functioning business sector is supposed to protect labour 

rights in line with national labour regulation aligned with the relevant international agreements 

and standards, such as the international labour standards adopted by the ILO.16 With this 

backdrop, the research investigates how the interpretation and application of IIAs may affect 

labour regulation and employment policies in host states.  

 

The research presented in this paper is strongly anchored in international law, investigating case 

law produced by international ad hoc tribunals set up under an institution established through an 

international agreement (ICSID Convention). Beyond this, the research relies on the discipline of 

sociology of law and, within that, the research stream on the globalization of law. In the theory 

of law and globalization, transboundary developments and impacts of law are studied in contrast 

to comparative law that compares different national legal systems. In addition, by taking the 

perspective of investigating the impacts of international investment law, ISDS and its case law 

on national legal and policy frameworks in host states, the research steps beyond a pure 

investigation of the content of the applicable international legal instruments.17  

 

The world polity theory, in particular, provides interesting insights for the research. This theory 

builds on the conception that the legal systems of the world evolve towards the same direction, in 

other words “the evolution of modern legal systems across the world is characterized by a strong 

convergence that indicates the formation of a world polity, which […] functions as a reservoir of 

cognitive schemas.”18 It is argued that these schemas include “conceptions of sovereignty and 

universalistic principles”19 that are spread into national legal systems around the world through 

the work of international governmental and non-governmental organizations. The assumption in 

this theory is that these organizations’ main function is to promote compliance with different 

international standards. International ad hoc tribunals constituted under a structure based on an 

 
16  See more at: https://www.ilo.org/global/standards/lang--en/index.htm [accessed 03 September 2019].  
17 See more on the globalization of law in Deflem (2008), pp. 250 – 277. 
18 Deflem (2008), p. 254.  
19 Ibid. 

https://www.ilo.org/global/standards/lang--en/index.htm
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international treaty anchored to the World Bank, as is the case of ICSID, can in a conceptual 

sense be closely assimilated to such international organizations. A classic example of the world 

polity approach is research on the evolution of laws banning female genital mutilation. This 

research found that relatively stronger and financially more independent states changed their 

laws to correspond to international norms more slowly than relatively weaker and financially 

dependent developing states.20 In this sense it is also interesting to see how ISDS cases have 

impacted host states’ labour-related policies and legislation in different contexts.     

 

More specific research questions in this paper comprise of the following: Have labour-related 

issues arisen in investor-state disputes and if so, how have tribunals handled such matters? 

Which parties (investors or states) have invoked labour and social regulation or standards as a 

basis for their argumentation and on which basis? How have the decisions impacted host states’ 

labour and social regulation? The analysis will be primarily based on case law, complemented by 

literature by high-ranking experts. Based on the analysis, possible avenues for a way forward 

will be proposed to improve the current regime.     

1.3 Research materials and methods 

Although ICSID or other international investment tribunals are not obliged to follow prior 

jurisprudence, ICSID tribunals have de facto aspired to treat similar cases similarly with a view 

to forming a coherent area of law.21 Based on this notion, a degree of pursuit towards coherence 

in case law is expected among the different tribunals. As such, and in view of establishing 

conclusions based on the actual application of the legal instruments, this research is mainly based 

on a critical analysis of case law from investment dispute settlement tribunals set up under the 

ICSID Convention.  

 

A comprehensive key word search method producing quantitative data on ISDS cases was 

chosen as the basis for identifying cases with the most potential to include actual labour-related 

claims and arguments. This was considered the most thorough and objective manner to identify 

the maximum number of cases within existing materials with probable labour-related content. As 

 
20 See more in Deflem (2008), pp. 254 – 257 as well as in Heger Boyle (2002).  
21 Reinisch (2006), p. 167. See also, for instance, Transportes Cercanias, Decision on Jurisdiction, para 167. 
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such, a key word search was performed in all publicly available awards and decisions on 

jurisdiction of cases registered under ICSID between 1972 – 31 December 2015.  This method 

made it possible to narrow down the preliminary legal analysis while combing through the case 

law with a fine-tooth comb so as not to exclude any potential matches.  

 

In the legal analysis, applied methods of comparative legal research are employed. The results of 

the adjudicated cases are compared with each other, including the relevant argumentation and 

interpretation of the different IIAs that provide the basis for the cases as well as the different 

jurisdictions that add their flavor to the them. In addition to case analysis, commentaries and 

publications of leading academics as well as international organizations in the area are used to 

complement the research. Furthermore, a broader reflection on the cases as well as their direct 

and potential impacts on host state policies and legislation is included in this paper, drawing 

inspiration from the world polity theory as explained above.  

1.4 Structure 

The thesis is structured in three main parts: (i) explanation of the chosen research method, its use 

and preliminary results; (ii) substance analysis of the identified cases and preliminary 

conclusions; (iii) discussion of the policy implications and options for a way forward. As such, 

following the introductory Chapter 1, the process used to identify the cases that are analysed in 

this thesis, as well as some overall results, are presented in Chapter 2. Chapter 3 follows with a 

full analysis of the cases identified on the basis of the chosen method. As such, it describes how 

domestic labour and social regulation may result in violation of standards of investment 

protection in IIAs, and analyses the ensuing labour and employment issues that require 

resolution. Chapter 3 also presents preliminary conclusions on the success of labour-related 

claims in ISDS. Chapter 4 provides possible avenues for the international community in their 

role in shaping of the agenda of labour and social policies and rights in investment arbitration; 

and Chapter 5 concludes the analysis.     
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2 Refining the basis: Results of the key word search 

2.1 Quantitative results 

The first measure taken to narrow the scope and focus the research was to concentrate on cases 

arbitrated under ICSID ad hoc Tribunals. ICSID was chosen based on its comprehensive 

coverage of international investment disputes: it has administered the majority of international 

investment cases;22 and with the 154 contracting and nine signatory states to the ICSID 

Convention, it provides a highly representative multilateral treaty in terms of state participation.  

 

A comprehensive key word search was used to research the universe of cases registered before 

ICSID with a view to identifying the cases with most potential to contain labour-related 

arguments and conflicts. Beyond helping to identify cases, the key word search also assisted in 

quantifying and showing the general relevance of cases with labour content among all ISDS 

cases with publicly available material.  

 

The list of cases available on the ICSID website showed 558 registered cases until 31 December 

2015, however, only 304 of those had publicly available decisions at the cut-off-date, including 

awards and decisions on jurisdiction.23 The decisions (awards and decisions on jurisdiction) of 

the 304 cases were scanned using eight specific key words: labour, employment, wage, 

recruitment, hiring, dismissal, bargaining and human rights.24 These key words were extracted 

from previous background research of the ILO discussing some of the effects of international 

investment protection on labour regulation. In the key word search, a systematic word frequency 

analysis was used to examine patterns within cases relating to conditions of work.  

 

 
22 See further: https://icsid.worldbank.org/en/Pages/about/default.aspx [accessed 10 March 2020]. 
23 The cut-off date for the search for materials available for cases registered until December 2015 was set at 1 June 
2016. Materials have been searched on all publicly available websites, including principally the ICSID website 
(https://icsid.worldbank.org/apps/ICSIDWEB/Pages/default.aspx); UNCTAD Investment Policy Hub 
(https://investmentpolicy.unctad.org/); and the Italaw website (https://www.italaw.com/). The 304 cases include 
pending cases as of 1 June 2016 with materials available (out of concluded cases, 240 had published materials 
available at cut-off date). 
24 Only words related directly to labour issues were counted. The word labour was looked up using both the 
American and British spellings. Texts in other languages were text filtered for appropriate synonyms.  

https://icsid.worldbank.org/en/Pages/about/default.aspx
https://icsid.worldbank.org/apps/ICSIDWEB/Pages/default.aspx
https://investmentpolicy.unctad.org/
https://www.italaw.com/
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The key word search reveals that labour-related arguments have played a relatively important 

role in investor-state disputes. Out of the 304 cases, 130 (43 per cent) had at least one labour-

related keyword, and out of those 130 cases, 52 (40 per cent) showed two or more separate 

keywords. There was a particular concentration on the following key words: labour (62 cases); 

human rights (59 cases); and employment (46 cases) (see Table 2.1.1 below).  

 

After the key word search, a detailed legal analysis of the cases identified was conducted. As 

such, the contents of the identified 130 cases were reviewed to come down to 18 cases where 

labour-related issues were in fact invoked in a substantive manner (6 per cent of cases with 

publicly available materials). Additionally, two cases arbitrated outside of ICSID were found that 

included the selected keywords. As such, this search method helped to identify a total of 20 

decided cases that have dealt with labour-related issues in substance terms.  

 

It should be noted that not all existing labour-related cases may have been captured through this 

method, however thorough. New cases may also have appeared after the cut-off date. Further, 

cases dealing with labour may well appear within the case law for which materials are not 

publicly available, as well as beyond the ICSID framework.25 Nevertheless, the search method 

can be considered robust, and it brings to surface various systemic issues that are further 

pondered in Chapters 3 and 4.  

 

 

 

 

 

 

 

 
25 For instance, Zandvliet (2019) discusses one or two additional cases that were not identified through the method 
used in this research. At the same time, he has not captured many of the cases identified through the search 
method employed in this research.  
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Table 2.1.1 Illustration of labour-related key words in case law registered on the ICSID website, 1972-2015 

A. Number of total cases and cases found with one or several labour-related references in ICSID case law 

 

 B. Number of different labour-related key words found in the 130 cases with at least one keyword  

 

 

 Labour 
Human 

Rights  
Employment Wage  Dismissal  Hiring  Recruitment Bargaining 

# of cases 

appeared in 
62 59 46 18 10 10 2 3 

# of times 

cited 
175 241 128 73 16 58 12 4 

Notes: Cases registered up to 31st December 2015 were reviewed. (+2) cases refer to case law identified beyond ICSID 

jurisprudence containing labour-related issues.  
   

Sources: ICSID website https://icsid.worldbank.org/apps/ICSIDWEB/cases/Pages/AdvancedSearch.aspx; UNCTAD 

Investment Policy Hub https://investmentpolicy.unctad.org/; and Italaw website https://www.italaw.com/.  

 

2.2 Thematic results at an overall level 

Interestingly, in the identified cases, labour-related arguments have been made by both claimant 

investors and defending host states. Many of the standard IIA provisions have provided the basis 

for such arguments. The fair and equitable treatment (FET) standard is the most relevant IIA 

provision that foreign investors have relied on when bringing a claim involving labour-related 

issues. The defending host states have, on the other hand, invoked the treaty preamble clauses 

 

 

558 total cases 

304 cases reviewable 

 130 cases with at least one keyword 

52 cases with 2 or more keywords 

18 (+2) cases with content relevance 

https://icsid.worldbank.org/apps/ICSIDWEB/cases/Pages/AdvancedSearch.aspx
https://investmentpolicy.unctad.org/
https://www.italaw.com/
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and general exceptions in IIAs to support their defences. All in all, the most-invoked investment 

treaty provisions in the identified cases with labour-related issues include treaty preamble 

clauses, definition of protected investment, standards of treatment including FET, general 

exception clauses, expropriation and actions tantamount to expropriation, and umbrella clauses. 

The same types of investment treaty provisions have at times been used by investors to challenge 

a host state’s labour-related measures, and at times as a defence by host states.  

 

Thematically, the identified cases with labour-related aspects covered minimum wage increases 

and other wage increments; the issue whether the investment had made a contribution to the host 

state’s development and industry; labour market policies; fundamental human and labour rights; 

union activities; dismissal regimes; employment creation commitments; ownership quotas and 

affirmative action policies; as well as penalties for using foreign labour. 

 

3 Employment and labour topics in investment arbitration: a case 

law analysis 

3.1 Fundamental Principles and Rights at Work in the ISDS 

The concept or category of Fundamental Principles and Rights at Work (FPRW) cover, in line 

with the ILO’s terminology, rights related to freedom of association and collective bargaining; 

discrimination in employment and occupation; as well as prohibition of forced labour and of 

child labour. These principles and rights were enshrined in the ILO Declaration on Fundamental 

Principles and Rights at Work, adopted in 1998. They also take the form of fundamental ILO 

Conventions in the mentioned areas, notably Freedom of Association and Protection of the Right 

to Organise Convention, 1948 (No. 87); Right to Organise and Collective Bargaining 

Convention, 1949 (No. 98); Forced Labour Convention, 1930 (No. 29)  (and its 2014 Protocol); 

Abolition of Forced Labour Convention, 1957 (No. 105); Minimum Age Convention, 1973 (No. 

138); Worst Forms of Child Labour Convention, 1999 (No. 182); Equal Remuneration 

Convention, 1951 (No. 100); and Discrimination (Employment and Occupation) Convention, 

1958 (No. 111). These Conventions have a broad world-wide ratification. Beyond that, their 



10 

 

principles are considered binding even on those ILO member States that have not ratified them 

by virtue of them having accepted the ILO Constitution upon their adhesion to the ILO.26 

 

Based on the case sample of the research, FPRW have mostly been invoked in state defence 

before international investment tribunals. Preamble clauses in IIAs have been used as a central 

basis for such arguments. Furthermore, tribunals have also exercised “arbitral activism”27 and 

pronounced on FPRW as more general principles.28  

 

An overview of the investment treaty basis 

 

Objectives expressed in preambles of treaties are often aspirational and tend not to provide an 

independent basis for treaty claims. However, they may have relevance when substantive treaty 

provisions are interpreted, notably through guiding the interpretation of substantive provisions in 

an IIA.  

 

Typically, preamble clauses in BITs, and IIAs more generally, state as the main purpose of the 

agreement the promotion of investments, and such statements may give more weight to 

investment protection considerations vis-à-vis states’ right to regulate. For instance, in an 

example taken outside of the labour and employment-related ICSID case law, stability of the 

legal and business framework was found to be an essential element of fair and equitable 

treatment in a London Court of International Arbitration (LCIA) Case No. UN3467 (2004), 

Occidental v. Ecuador. This interpretation took support from the preamble of the Ecuador – US 

BIT (1993) expressing the aim to “maintain a stable framework for investment and maximum 

effective utilization of economic resources”. The tribunal further stressed this point by stating 

that “there is certainly an obligation not to alter the legal and business environment in which the 

investment has been made”.29 The scope was later restricted by a qualification that “the 

 
26 ILO (2016), p. 124. 
27 See further on the use of this term in Ghouri (2014). 
28 Beyond this, one claim concerning collective bargaining regulation, brought by an investor, is discussed under 
the heading “Labour regulation in ISDS”, while freedom of association and right to collective bargaining also form 
part of Fundamental Principles and Rights at Work.  
29 Occidental v. Ecuador Award, under 183 and 185. 
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investor’s expectations must be legitimate and reasonable at the time when the investor makes 

the investment”.30  

 

On the other hand, preamble clauses putting emphasis on social objectives may guide the 

interpretation of substantive treaty provisions to take into account human and labour rights or 

environmental goals, depending on the choice of the wording. Various BITs today make these 

types of references in their preamble clauses. For instance, the Agreement between the 

Government of Canada and the Government of Burkina Faso for the Promotion and Protection of 

Investments (2015) makes reference in its preamble to “internationally recognized standards of 

corporate social responsibility”, and recognizes “the right of each Party to adopt or maintain any 

measures that are consistent with this Agreement and that relate to health, safety, the 

environment, or public welfare, as well as the difference in the Parties’ respective economies”. 

 

Other IIAs go even further by incorporating, in addition to preamble clauses, also substantive 

provisions with a view to promoting labour standards and other social objectives. This has for 

instance been done in the Free Trade Agreement between the EFTA states and Georgia (2016) 

that includes provisions both on trade and investment promotion. In the preamble text, the 

contracting parties reaffirm their commitment to the rule of law; human rights and fundamental 

freedoms; declare their aim to create new employment opportunities and improve living 

standards; reaffirm their commitment to pursue the objective of sustainable development, 

recognising the importance of coherence and mutual supportiveness of trade, environment and 

labour policies in this respect; and recall the respect for fundamental principles and rights at 

work as well as their obligations under relevant ILO Conventions, among other things. 

Furthermore, the agreement’s substantive articles refer to obligations in line with ILO 

Agreements, the Decent Work Agenda and key ILO Declarations31. In particular, the agreement 

stipulates in detail about the Right to Regulate and Levels of Protection (see a discussion on this 

in Section 4.4.2).  

 

 
30 ICSID Case No. ARB/04/19, Duke Energy and others v. Ecuador (2008), under 320. 
31 ILO Declaration on Fundamental Principles and Rights at Work (1998), and ILO Declaration on Social Justice for a 
Fair Globalization (2008). 
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Forced labour claims brought to ISDS on the basis of a preamble clause 

 

In ICSID Case No. ARB/10/13, Hassan Awdi v. Romania (award 2015), defendant Romania 

invoked a preamble clause in the US-Romania BIT (1992) to seek inadmissibility of the case 

brought by the investor on the basis of an alleged breach of Fundamental Principles and Rights at 

Work.32 Importantly, the investment contract between Romania and Hassan Awdi, which was 

designated as a Privatisation Contract, contained both business and social obligations.33 The 

social obligations included maintaining a certain number of employees and specific employment 

conditions in accordance with a Collective Bargaining Agreement.34 The defendant Romania 

claimed that the breach of social obligations by the claimant investor compelled the termination 

of the Privatisation Contract.35 Romania further claimed that the breach of labour-related social 

obligations was part of an organised scheme by the claimant investor to replace the existing 

employees with labour brought from Honduras, who were subjected to forced labour and paid 

less than the promised wages.36 According to the defendant, the claimant investor acted in bad 

faith and against internationally recognized workers’ rights and the well-being of employees.37  

 

The invoked clause in the preamble of the Romania – US BIT (1992) states:  
 

“Recognizing that the development of economic and business ties can contribute to the 

well-being of workers in both Parties and promote respect for internationally recognized 

worker rights”. 
 

Relying on this clause in the BIT’s preamble, Romania claimed that the intention of the BIT 

party states was to deprive from treaty rights those who invested and operated their investments 

in bad faith or with the deliberate intent of breaching international workers’ rights.38     

 

Analysing the arguments presented by the parties to the dispute, the tribunal concluded that there 

was not enough evidence to draw conclusions on wrong-doings that could amount to 

 
32 Hassan Awdi v. Romania Award, under 145.  
33 Ibid., under 77 and 79.  
34 Ibid., under 79 – 82.  
35 Ibid., under 82.  
36 Ibid., under 82 – 87.  
37 Ibid., under 143.  
38 Ibid., under 145 and 146.  
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inadmissibility on the basis of the good faith principle or misrepresentation. The fact that a 

national criminal court had released the investor of charges against human trafficking and 

lowered sentences for economic crimes played a role in this determination. However, while 

noting that the threshold for inadmissibility is high, it can be drawn from the tribunal’s reasoning 

in the case that with sufficient evidence on the lack of good faith, inadmissibility would be 

considered. This said, it is not quite clear what would be considered sufficient evidence: for 

instance, whether an incarceration ordered by a domestic criminal court on the grounds of human 

trafficking would amount to such.  

 

Reading from the ICSID Case No. ARB/06/5, Phoenix v. Czech Republic (award 2009), such a 

sentence from a national court could be interpreted to provide sufficient evidence to prove lack 

of good faith and justify inadmissibility. In this case, the tribunal – as a matter of principle – 

explicitly excluded investments entailing gross human rights violations from the scope of 

protection. In its discourse, the tribunal observed that international agreements “have to be 

analysed with due regard to the requirements of the general principles of law”,39 underlining that 

all agreements are part of public international law and cannot be treated in isolation. Taking an 

extreme example, the tribunal stated:  

 

“[…] nobody would suggest that ICSID protection should be granted to investments 

made in violation of the most fundamental rules of protection of human rights, like 

investments made in pursuance of torture or genocide or in support of slavery or 

trafficking of human organs.”40  

 

Building on this human rights line of argumentation, it could be argued that FPRW, as enshrined 

in the ILO fundamental conventions and the ILO Declaration on Fundamental Principles and 

Rights at Work, form part of such fundamental human rights that the tribunal was referring to in 

this case. Nevertheless, ISDS tribunals have so far not gone to the extent of specifically 

recognizing FPRW in connection with investment protection. This could point towards a need 

 
39 Phoenix v. Czech Republic Award, under 77.  
40 Ibid., under 78. 
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for specific human and labour rights provisions in IIAs, in line with what has been suggested by 

certain experts and organizations (see discussion in Chapter 4).41   

3.2 Labour regulation in the ISDS 

Several of the analysed investor claims have concerned changes in labour regulation. These 

claims have almost exclusively relied on the standards of treatment of IIAs, most notably FET. 

Basing on the notion of legitimate expectations and security, investors have challenged changes 

in the regulatory framework governing employee severance, use of foreign labour, minimum 

wages and the application of collective bargaining regulation, as well as state action in the case 

of alleged violent strikes. Umbrella clauses in BITs have been invoked in cases where investor-

state agreements have provided more far-reaching commitments towards a stable regulatory 

environment than what could have been expected only on the basis of the BIT. In addition, 

certain regulatory measures have been claimed as constituting acts of expropriation or indirect 

expropriation.   

 

An overview of the investment treaty basis 

 

Standards of treatment 

 

The FET standard in IIAs covers the notion of investor’s “legitimate expectations” on a certain 

stability of the legal and policy framework, which is likely why it is central for claims touching 

on labour regulation and policy. FET standard appears in most BITs, is the broadest and overall 

most frequently used basis for treaty claims at present and has specific relevance for states’ 

regulatory space.42 The content of the standard is vague, and has thus to be determined based on 

the facts of each case.43 This gives room for different interpretations, making the outcomes 

sometimes unpredictable. The FET standard covers a wide range of substantive and procedural 

 
41 See, for instance, the outcomes of the E15 initiative on Strengthening the global trade and investment system 
for sustainable development, http://e15initiative.org/ [8 May 2017]. 
42 UNCTAD (2012). 
43 Schreuer (2005). 

http://e15initiative.org/
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protections. FET could thus be breached through denial of justice by domestic courts,44 or 

through administrative practices.45  

 

The investor protection given by the FET standard appears to be at its narrowest in cases where 

the treaty wording links FET to the minimum standard of treatment of aliens grounded in 

customary international law. In such cases FET can be understood as the opposite of “denial of 

justice”, and a breach of the standard has a very high threshold (Neer v. United Mexican States 

(1926)). The NAFTA takes this narrow approach.46 Outside NAFTA, however, FET has been 

interpreted as an independent standard having broader impacts beyond the minimum standard of 

treatment. These impacts relate to administrative conduct affecting (i) investor’s legitimate 

expectations or (ii) due process. Investor’s legitimate expectations on the stability of the legal 

framework have been interpreted broadly in some cases,47 while in other cases tribunals have 

gone far to restrict this notion and given more space for states’ right to regulate.48 Breaches of 

investors’ right to due process, on the other hand, can consist of, for instance, discrimination; 

lack of transparency; use of powers for improper purposes; inconsistency; coercion and 

harassment by state officials; or bad faith.49 

 

Other standards of treatment belonging to the core regulation of BITs include National 

Treatment and Most Favoured Nation (MFN) treatment. National treatment standard requires 

that foreign investors be treated no less favourably than domestic investors – in other words 

 
44 See Azinian v. Mexico (1999). See more on decisions of host state courts and FET in IISD (2009).  
45 IISD (2009).  
46 See NAFTA article 1105 and NAFTA Free Trade Commission (2001).  
47 ICSID Case No. ARB (AF)/00/2, Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States. This 
tribunal stated that FET in light of the good faith principle “requires the Contracting Parties to provide to 
international investments treatment that does not affect the basic expectations [of] the foreign investor to make 
the investment” [under 154].  The tribunal also alluded to the requirement for the host state to act transparently 
and consistently in its relations with the investor, “so that it may know beforehand any and all rules and 
regulations that will govern its investment […]” [under 154]. 
48 In Saluka Investments B.V. v. The Czech Republic, UNCITRAL, Partial Award, 17 March 2006, the tribunal put 
emphasis on the need to take into consideration the host State’s legitimate right to regulate in the public interest, 
stating that “no investor may reasonably expect that the circumstances prevailing at the time the investment is 
made remain totally unchanged”. The tribunal referred back to S.D. Myers which gave a strict interpretation of the 
FET standard referring to the high level of respect international law generally has on states’ right to regulate their 
internal affairs (S.D. Myers, Inc. v. Government of Canada, Second Partial Award, 21 Oct 2002).  
49 IISD (2009). 
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foreign investors should not be discriminated against vis-à-vis the country’s own investors. The 

MFN principle provides that different foreign investors should not be discriminated vis-à-vis 

other foreign investors: the most favourable treatment should be extended to all of them. MFN in 

combination with an umbrella clause (see below) has an expansive character: when included in a 

BIT, they allow investors to claim rights accorded to investors in other BITs concluded by the 

host state.  

 

Another central standard of protection is the full protection and security standard which appears 

in different wordings in BITs. Arbitral jurisprudence has at times given this standard the same 

content as FET, and at times an independent interpretation. The standard has been applied chiefly 

in three different settings: acts harming investor interest performed by (i) rioting groups and 

insurgents; (ii) police or military and (iii) government regulatory acts disturbing legal stability.50  

 

Expropriation and actions tantamount to expropriation 

 

Protection against expropriation – direct or indirect – forms the core of investment protection: all 

modern investment agreements include provisions on this matter. Expropriation is the strongest 

form of intervention into the property rights of investors.51 Expropriation is allowed only under 

certain conditions, one of which is that compensation necessarily follows it. BITs may attach 

different other conditions for a lawful expropriation.52 Concluding the existence of a direct or 

indirect expropriation on the basis of state regulation has a high threshold: in fact, “state 

measures may affect foreign interests considerably without amounting to expropriation”.53 Thus 

measures such as taxation, trade restrictions, devaluation, etc. are usually allowed. When states 

adopt regulation with general welfare aims in good faith and in a non-discriminatory manner, 

they can do so without a duty to compensate the harmed foreign investor.54 

 

 
50 Dolzer & Schreuer (2012). 
51 Ibid. 
52 See, for instance, ICSID Case ARB/10/15, Bernhard von Pezold and others v. Zimbabwe, where the Swiss-
Zimbabwe and German-Zimbabwe BITs were found to incorporate the following conditions for a lawful 
expropriation: Public purpose; Prompt, adequate and effective compensation paid without delay; Non-
discriminatory basis (Swiss BIT only); and Due process. 
53 Brownlie (2012), p. 532. 
54 Saluka Investments v. The Czech Republic (2006), under 255. 
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Crisis-time restrictions on employee severance in light of investment protection obligations 

 

Labour regulation enacted with a view to ease the consequences of the economic crisis in 

Argentina in the early 2000s was challenged in ICSID Case No. ARB/02/16, Sempra Energy 

International v. Argentine (award 2007). Centrally, an argument of an alleged expropriation of 

the investment was raised in conjunction with a claim of a breach of legitimate expectations and 

FET. The investor challenged the Emergency Law that – among other measures – restricted the 

lay-off of workers, aiming to respond to the grave social and employment situation at the time. 

According to the investor, these restrictions added to the investor company’s costs and 

constituted a breach of the Argentina – United States of America BIT (1991).   

 

Based on three principal grounds, the tribunal did not find merit in investigating this peripheral 

claim on its own, as it viewed the impacts of the regulation part of the “overall impact of the 

crisis on the business”.55 These three grounds included, first, the fact that the regulation did not 

in practice impede lay-offs, but only increased the compensation to be paid. In addition, it was 

applied to the economy as a whole, not only to the claimant. Further, the obligations were eased 

as employment conditions improved.  

 

However, in the overall assessment that included a lengthy analysis of the content of the FET 

standard, the tribunal found that the FET standard had been breached due to the constantly and 

significantly changing rules governing the operations of the business: “The measures in question 

in this case have beyond any doubt substantially changed the legal and business framework 

under which the  investment was decided and implemented”.56 In this context, the tribunal 

specifically mentioned the changing tariff regime applied and the specific guarantees that were 

no longer available for the company, but did not refer to the impact of changes in labour 

regulation. The tribunal also found that the BIT’s umbrella clause had been breached. Argentina 

took the case further to the Annulment procedure under ICSID where the ad hoc Committee 

handling the matter annulled the previous decision on grounds of manifest excess of powers, 

based on the non-application of Article XI of the BIT covering exceptions in the case of 

 
55 Sempra Energy International v. Argentine Award, under 194. 
56 Ibid., under 303. 
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necessity.57 Arguments submitted on the basis of general exceptions clauses will be discussed 

more profoundly later in this thesis (see Section 3.4).  

 

Minimum wage updates and investment obligations 

 

Likewise, in ICSID Case No. ARB/09/4, Elsamex v. Republic of Honduras (award 2012), a 

peripheral claim concerned a retroactive raise in minimum wages. The company brought a 

complaint to the ICSID based on a works contract with the Government of Honduras which 

provided for a stepwise dispute settlement system, including ICSID as the final instance. The 

claim concerned various differences between the parties about the contract terms. One element of 

the claim was the amount of minimum wages to be applied and the calculation of their yearly 

updates. In the year in question, Honduras had promulgated the yearly update to minimum wages 

in March of the year concerned, with a retroactive effect since January of that year. The investor 

argued that introducing the update later than normal – March instead of January – and applying 

the new rates retroactively amounted to an unjustified and unpredictable change of contract 

terms.  

 

The tribunal, however, found that the state action had been legitimate. This was due to the fact 

that the yearly minimum wage update process was foreseen in the Minimum Wage Law, with 

yearly updates entering into force in January of each year. The tribunal found that an 

administrative process established in law or other regulation, due to its public character, is or 

should be known to any investor. Further, taking into account the “protective character” of 

labour law (“la esencia proteccionista del derecho laboral”), it was predictable that minimum 

wages would be updated and that there could be a retroactive application. In addition, the 

tribunal added that the Constitution of the host state gave labour law the character of public order 

and made specific reference to the process of minimum wage setting, thus confirming the 

conclusion.58  

 
57 A notice of resubmission proceedings was submitted, but it is not publicly available. According to the UNCTAD 
investment policy hub, the resubmission proceedings were discontinued for unknown reasons (Order taking note 
of the discontinuance of the proceeding pursuant to ICSID Arbitration Rule 44 dated 3 April 2015), information 
available at: https://investmentpolicy.unctad.org/investment-dispute-settlement/cases/88/sempra-v-argentina 
[30 October 2019]. 
58 Elsamex v. Republic of Honduras Award, under 585-620. 

https://investmentpolicy.unctad.org/investment-dispute-settlement/cases/88/sempra-v-argentina
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Similarly, in ICSID Case No. ARB/07/32, Astaldi S.p.A. v. Republic of Honduras (award 2010), 

the investment tribunal concluded that enterprises participating in public procurement bids had 

the obligation to know the minimum wage revision system in Honduras and calculate their offers 

on that basis. In this case, the investor raised several complaints on the basis of a works contract 

delivered for the state of Honduras. One claim concerned the acceptance of price adjustments as 

a consequence of an increase in the minimum wage. The contractor had adjusted the salaries paid 

to its employees in line with the yearly updates, and this caused a difference to the salaries 

projected in the offer. The contract issuer (state of Honduras) refused to pay the difference in 

price, as it was not an element that could be adjusted on the basis of the contract. While several 

other complaints made by the claimant were concluded in favour of the investor, the tribunal did 

not accept the claim on adjustment of prices due to the increase in minimum wages. This was 

due to the fact that the constitutionally guaranteed minimum wage revision process was 

predictable, including the amounts of adjustments, and should have been considered at the time 

of making the offer. 

 

Collective bargaining regulation and alleged restrictions to competition 

 

Collective bargaining regulation became part of the dispute settlement in case UNCT/02/1, UPS 

v. Canada (award on the merits 2007) under NAFTA.59 A part of the investor claim was based 

on a difference in the application of labour law on a host state competitor compared to the 

foreign investor claimant. UPS invoked the minimum standard of treatment, incl. FET, in 

arguing that two restrictions on collective bargaining rights of the competitor Canada Post’s 

employees put UPS in a disadvantaged position.60 More specifically, UPS claimed that Canada 

provided an unfair competitive advantage to its national company by exempting a category of 

employees in the delivery of courier services from the Canadian Labour Code and by restricting 

collective bargaining on pensions. According to the claimant, this led to lower salaries and 

benefit packages to Canada Post’s workers, which again led to lower operating costs than its 

competitors had, and thereby financial harm and reduced market share for UPS Canada.61 UPS’s 

 
59 While the arbitration was conducted under UNCITRAL rules, the Secretariat of the ICSID was appointed to 
administer the arbitration (see Award on merits). 
60 UPS v. Canada Award on merits, under 186. 
61 Investor’s memorial, paragraphs 339 and 346. 
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claim failed, however, because the company had not demonstrated any substantive grounds to 

show a breach of the minimum standard.62  

 

Due to the meagre analysis, any further conclusions are difficult to draw on the basis of this case. 

It is interesting, though, that due to reasons of fair competition, an investor raised a claim in 

favour of a universal application of the national collective bargaining regulation in Canada. As 

mentioned earlier, the basic rights related to freedom of association and collective bargaining are 

considered Fundamental Principles and Rights at Work (please see Section 3.1).  

 

National strike actions before ISDS  

 

Labour unrest was at the heart of the dispute in ICSID Case No. ARB/01/11, Noble Ventures v. 

Romania (award 2005), arbitrated under the Romania-USA BIT (1992). The dispute arose out of 

a privatization agreement between the American company Noble Ventures and a government-

owned entity, Romanian State Ownership Fund that oversaw the privatization of Romanian state-

owned companies. Adding to claims about expropriation, failure to comply with obligations in 

good faith and misrepresentations about key assets, the investor argued that Romania had failed 

to provide full protection and security to its investment by not taking appropriate measures 

against allegedly violent strikes in its plant, thus leading to an impairment of steel production. 

The claimant pleaded that the strikes had involved unlawful acts such as “theft, occupations of 

the CSR facilities, acts of intimidation, the seizure of the facilities from Romanian workers and 

the forcible detention and beatings of its management”.63 The investor claimed that the labour 

unrest was due to a failure by the Government to provide for a timely debt restructuring in the 

said company. To counter this, the respondent argued that the strikes were due to unpaid wages 

by the company itself and “were conducted in an orderly manner”.64  

 

The labour-related claim was unsuccessful, as the claimant had not demonstrated material 

damage that could have been prevented through a different action by the state. Furthermore, the 

tribunal expressed doubts about extending the full protection provision in the BIT beyond a basic 

 
62 UPS v. Canada Award on merits, under 187. 
63 Noble Ventures v. Romania Award, under 161-162. 
64 Ibid., under 163. 
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due diligence requirement in customary international law.65 In doing so, the tribunal compared 

the situation to the facts present in the judgment of the International Court of Justice (ICJ) in the 

Case concerning Elettronica Sicula S.P.A. (ELSI), United States of America v. Italy (Award 

1989). In the latter case, the ICJ had to deal with an occupation of a plant by the employees and 

an alleged breach of a protection standard in the applicable treaty. In that case, the ICJ concluded 

that Italy had complied with the full protection and security requirement in international law, 

meaning that “violations of protection standards are not easily to be established”.66 The tribunal 

did not find Romania’s action more harmful in Noble Ventures than Italy’s in ELSI. 

 

It appears therefore clear that the state obligation under the full protection and security standard 

does not require states to take to specific measures with regard to peaceful strike action. Cases 

where violence is involved, state action to protect the investment is required at the level of a 

basic due diligence requirement, setting the bar high for violations of the full protection and 

security standard. As such, it is very unlikely that national regulation concerning strikes would 

per se amount to a breach of the full protection and security standard in an IIA.   

 

Another case raising the question of strike actions before ICSID concerned an alleged creeping 

and thereafter explicit expropriation as well as unfair treatment of investments in “Argentine 

Airlines” (ICSID Case No. ARB/09/1, Teinver S.A., Transportes de Cercanías S.A. and 

Autobuses Urbanos del Sur S.A. v. The Argentine Republic, Decision on Jurisdiction 2012, 

Award 2017). A central issue in the claim raised under the Argentina-Spain BIT (1991) were 

maximum tariff caps for airfares that allegedly made the investor’s operations economically 

unsustainable. The claim included allegations of “measures to destabilize the legal and business 

environment surrounding claimants’ investment”,67 including a high state official’s incitement 

for the airline companies’ employees to strike, leading to important costs for the company. The 

tribunal referred the discussion of whether the Argentinian Government could be held 

responsible for the activities of two unions to the merits stage of the case.68  

 
65 Noble Ventures v. Romania Award, under 164.  
66 Ibid., under 165. 
67 Decision on Jurisdiction, under 260. 
68 Ibid., under 270, 274 and 333. 
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The award (2017) contains very interesting argumentation on the content of the investor’s 

legitimate expectations. The complainant argues for a far-reaching and comprehensive content of 

this principle, while the respondent asserts that FET should only be given the meaning as 

provided by the minimum standard under customary international law.69 The tribunal settled 

somewhere mid-way, using as its guideline, first, the Vienna Convention on the law of treaties 

(1969) which provides that a Treaty “shall be interpreted in good faith in accordance with the 

ordinary meaning to be given to the terms of the treaty in their context and in the light of its 

object and purpose” (Art. 31.1).  Furthermore, relying on the Vienna Convention (Art. 31.2), the 

tribunal analysed the purpose of the Treaty based on the text of the Treaty, its preamble and 

annexes and related agreements. Second, the tribunal referred to prior cases dealt by tribunals 

having interpreted the same or similar FET provisions in BITs. 

 

As such, the tribunal took into account the preambular provisions about the Parties’ desire to 

“intensify economic cooperation for the economic benefit of both countries” and “create 

favourable conditions for investments”. Furthermore, it relied on prior case law followed by 

several tribunals that finds the FET standard breached when there has been “treatment in such an 

unjust or arbitrary manner that the treatment rises to the level that is unacceptable from the 

international perspective”.70 It further considered that FET in this case could not be interpreted as 

only minimum standard of treatment, as the term was not used in the Treaty. The tribunal found 

that a degree of protection of the investor’s legitimate expectations was to be implied from the 

FET standard, as follows from previous case law. As such, a state should not “frustrate an 

investor’s legitimate expectations, either at the time of the investment or in the course of the 

investment, as long as those expectations were objectively reasonable, created by the State (the 

State intended for the investor to rely upon them) and relied upon by the investor”.71 The 

standard for legitimate expectations was therefore deduced as “legitimate and reasonable 

expectations of a reasonable investor in the position of the Claimants here at the time they made 

their investment”.72  

 
69 Argentine Airlines Award, under 491 and 494.  
70 Ibid., under 778, referring to S.D. Myers. 
71 Ibid., under 781, referring to Duke Energy Electroquil Partners and Electroquil S.A. v. Republic of Ecuador, ICSID 
Case No. ARB/04/19, Award, August 18, 2008. 
72 Ibid., under 782. 
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Among the alleged state actions complained of, the claimants argued that the FET standard was 

breached through “a number of measures which destabilized the legal and business environment 

surrounding the claimants’ investment”.73 These, according to the claimant, included – among 

other things – the appointment and maintenance in office of a former union leader on unpaid 

leave from his union position as the Undersecretary of Air Transportation and the alleged 

pressure of the state on the claimant through the unions. The claimants argued that the high state 

official “called for and supported strikes”,74 and carried out other activities that were harmful to 

the enterprise. Further, they claimed that the Government used unions as a means to further their 

objective of nationalizing the airline company.  

 

As concerned the nomination of the Undersecretary of Air Transportation, the tribunal did not 

find any breach by the state in this act. As such, it found that a state has the right to appoint the 

high officials it deems appropriate within its own discretion and IIA protection awarded to an 

investment does not interfere with this right. Further, the tribunal confirmed both parties’ 

understanding that only the conduct of the high official during his tenure in Government office 

was attributable to the state respondent. In this respect, the tribunal did not find sufficient 

evidence on negative impacts on the investment resulting from the fact that the high official in 

question – according to the tribunal – “undeniably” held negative views about the foreign 

ownership of the airlines. Indeed, the news paper articles and press releases by certain unions 

that the claimant presented as evidence were not sufficiently reliable and convincing evidence in 

the tribunal’s view.  

 

Another aspect of the claim were the union actions that the claimant presented as highly harmful 

for its operations, referring to “damaging strikes and unreasonable demands” which weakened 

the claimant financially and made the need for fare increases more urgent.75 The claimant argued 

that the Government used the unions to move towards a nationalization of the investment in 

question, alleging that the respondent “directed and encouraged or supported”76 the strikes.  

 
73 Argentine Airlines Award, under 692. 
74 Ibid., under 695 and 707. 
75 Ibid., under 712. 
76 Ibid., under 712. 
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The central issue in this respect was to find out whether the Government controlled the unions 

and instructed them in a certain way. The claimant argued that the state of Argentina had 

exercised control over the unions in the sense foreseen in Article VIII of the International Law 

Commission (ILC) Articles on State Responsibility,77 alleging that the standard of “overall 

control”78 was applicable in the case. The evidence presented was mostly relying on newspaper 

articles and press releases and the role of the Undersecretary of Air Transportation. The 

Government, on the other hand, argued that the strikes were related to various breaches of labour 

law, and that the Ministry of Labor had even intervened in the strikes through imposing 

mandatory conciliation in order to maintain peaceful industrial relations.79 While the 

Government asserted that only in exceptional cases could conduct of private entities be attributed 

to the state, it also maintained that the standard to be applied in the interpretation in such a case 

was that of (more stricter) “effective control”,80 and that the claimant had not presented any 

convincing evidence in this respect. It is interesting that the Government invoked in its defence 

and as an evidence of union independence the two unions’ complaint at the ILO against the 

Government of Argentina.81 The complaint at the ILO concerned the ordered mandatory 

conciliation which in the two unions’ view had breached their freedom of association and related 

rights.  

 

The tribunal concluded that the appropriate test in this case was the standard of effective control. 

In determining the nature and degree of control required, the tribunal relied on the Case 

concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United 

States), 1986 ICJ, which required effective control when analysing the possible legal 

responsibility of the United States on military and paramilitary operations. This was decided with 

 
77 Article 8 Conduct directed or controlled by a State  
The conduct of a person or group of persons shall be considered an act of a State under international law if the 
person or group of persons is in fact acting on the instructions of, or under the direction or control of, that State in 
carrying out the conduct.  
78 Reference was made to Prosecutor v. Tadic, International Tribunal for the Former Yugoslavia, Case IT-94-1-Tbis-
R117 (1999, ILM, vol. 38, No. 6, Nov. 1999 (n 19) 115: C-504); and Loizidou v. Turkey, Merits, ECHR, Judgment, 
Dec. 18, 1996, 56: C-505. 
79 Argentine Airlines Award, under 715. 
80 Reference was made to White Industries Australia Limited v. India, UNCITRAL Case, Award 30 November, 2011.  
81 Argentine Airlines Award, under 720.  
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the argument that any requirement of a loser control than effective control would still leave the 

margin for the entity in question to act on its own.82 

 

In applying this test, the tribunal was not convinced that the strikes were carried out “on the 

instructions of, or under the directions or control of Respondent”.83 Even when applying the 

lower “overall control” test, the tribunal was not satisfied that the state had been involved in 

“organizing, coordinating or planning the unions’ activities”, nor in financing, organising or 

providing operating support. As such, the tribunal concluded that there was no breach of the FET 

standard on this basis.  

 

Bringing the central principles of the case to a more general level, the threshold of attributing the 

action of any private entities – such as unions in this case – to the state is high. In principle, 

convincing evidence should be provided that the entity operates “on the instructions of, or under 

the directions or control of” the state (effective control). Public statements in newspaper articles 

and press releases were not accepted as convincing evidence by the tribunal in question. Even if 

the lower level test of “overall control” was applied, union activities should normally not be 

found to be attributable to the state. The question remains whether in cases where unions are not 

considered fully independent, the conclusion could be different if the lower level test is applied 

by the tribunal. In some cases, for instance, unions may receive some state funding or their 

election processes may partially be based on state regulation.84 

 

Changes to foreign worker quotas and international investment protection 

 

In Paushok v. Mongolia, FET (legitimate expectations), NT and MFN standards were invoked to 

claim that a new law introducing additional penalties for the employment of foreigners in the 

mining industry constituted a breach of the Mongolia - Russia BIT (1995) (award on jurisdiction 

 
82 Case concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States), 1986 
ICJ, under 114-115. The tribunal also referred to the Case concerning Application of the Convention on the 
Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), 2007 
ICJ which in its reasoning referred back to the Nicaragua case. The analyses were guided by Article 8 of the ILC 
Articles on State Responsibility. 
83 Argentine Airlines, under 723. 
84 See on independence of trade unions in the ILO Compilation of decisions of the Committee on Freedom of 
Association, available at: https://www.ilo.org/dyn/normlex/en/f?p=1000:70001:::NO::: [accessed 7 Feb. 2020]. 

https://www.ilo.org/dyn/normlex/en/f?p=1000:70001:::NO
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and liability 2011).85 The new Minerals Law (2006) set the maximum allowed number of foreign 

nationals employed by a mining company at 10% of the workforce, and increased the penalty to 

be paid for foreign employees exceeding this share.86 The company claimed that Mongolia did 

not have the necessary qualified workforce to provide for its operations, and the state being 

aware of this tried to in fact collect funds through the imposition of the quota. It also argued that 

the regulation was discriminatory as other industries had to deal with lesser penalties for 

employing foreign workers, and that its legitimate expectations had been breached as the stable 

legal environment changed suddenly and significantly after nine years of application.87 The 

respondent furthered the argument that there was a sufficient number of qualified Mongolians in 

the labour market, although they did not necessarily speak the foreign language used in the 

claimant company.  

 

The tribunal concluded that, in the absence of a separate stabilization agreement, the measures 

taken by Mongolia were not “arbitrary, unreasonable, discriminatory, unpredictable or contrary 

to Claimants' legitimate expectations”.88 Specifically, adopting legislation to restrict the use of 

foreign workers was not seen to constitute a breach of a BIT per se, and even if applied only to a 

particular industry or subsector thereof, would not be contrary to “full legal protection” of the 

investment or the FET standard. This particular claim was therefore dismissed. It is noteworthy, 

however, that the presence of a stabilization agreement with provisions concerning the regulation 

of the use of foreign workers would most likely have led to a different kind of conclusion.  

 

Investor-state agreements and umbrella clauses in BITs 

 

Umbrella clauses in BITs come in as a strong companion to stabilization agreements, where they 

exist. Umbrella clauses may open doors for treaty protection through investor-state 

agreements: an umbrella clause in a BIT brings obligations of the host state towards an investor 

 
85 Sergei Paushok, CJSC Golden East Company and CJSC Vostokneftegaz Company v. the Government of Mongolia. 
This case was arbitrated by a tribunal set up in accordance with the applicable BIT, applying UNCITRAL rules, and is 
not included in the ICSID case law compilation.  

86 The new law required the payment of ten times the minimum monthly salary for each exceeding foreign worker, 
while the previous legislation had set a penalty corresponding to two times the minimum wage. 

87 Paushok v. Mongolia Award, under 351. 
88 Ibid., under 373. 
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contained in investor-state agreements within the scope of treaty protection.89 Based on an 

umbrella clause, rights provided in such investor-state “stabilization agreements” have been 

invoked in dispute settlement systems provided by a BIT. Such stabilization agreements can be 

far-reaching in terms of requirements for a status quo of the legislative environment surrounding 

the investment in the host state.  

 

For instance, in ICSID Case No. ARB/07/17, Impregilo S.p.A. v. Argentine Republic (award 

2011, discussed in more detail under Section 3.4), the tribunal stated that “fair and equitable 

treatment cannot be designed to ensure the immutability of the legal order, the economic world 

and the social universe”.90 At the same time, it observed that such a role was assumed by 

stabilization clauses which have the purpose of guaranteeing the non-alteration of a certain 

legislative framework for foreign investors. Dolzer and Schreuer declare it, however, “[t]he most 

contentious issue […] whether, and in what circumstances, [umbrella clauses] place contracts 

between the host state and the investor under the treaty’s protection”.91 Many BITs contain 

umbrella clauses, however by no means all of them. 

 

Based on umbrella clauses in BITs, stabilization agreements have been invoked in some of the 

identified investment dispute settlement cases dealing with changes in labour legislation. For 

instance, in ICSID Case No. ARB/12/15, Veolia Propreté v. Egypt, an alleged refusal by the host 

Government to modify contract terms in response to an increase in minimum wages was 

challenged on the basis of a stabilization contract. While very little information is available on 

the case beyond its procedural details, it is known that the claims concerned disagreements over 

a contract between Veolia's subsidiary, Onyx Alexandria, and the governorate of Alexandria on 

the provision of waste management services. This included investor claims over Egypt's alleged 

refusal to modify the contract to adjust to inflation and new labour legislation. While the material 

 
89 In the German Model BIT of 2008, for instance, an umbrella clause is formulated as follows: “Each Contracting 
State shall fulfil any other obligations it may have entered into with regard to investments in its territory by 
investors of the other Contracting State”.  
90 Impregilo S.p.A. v. Argentine Republic Award, under 290. 
91 Dolzer & Schreuer (2012), p. 166. 
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of the case is not available, the UNCTAD investment policy hub reports that the case was 

decided in favour of the state in 2018, i.e. no breaches of the BIT were found.92   

 

In a case arbitrated outside ICSID, Centerra v. Kyrgyz Republic,93 the investor challenged a 

Government amendment to existing regulation which led to a high increase in the company’s 

labour costs. While official documents apart from a Procedural Order (No. 1 dated 7 July 2008) 

and Termination Order (dated 29 June 2009) are not available on the dispute, the company itself 

announced on its website that the dispute concerned a Government amendment to existing 

regulation, introducing a high altitude premium that increased salaries for national employees. 

The investor considered this to have breached the stabilization provision of the investor-state 

agreement, and challenged the regulation change on the basis of a stabilization provision in its 

Investment Agreement with the Government.94 The case was first handled by the Permanent 

Court of Arbitration, but was later settled between the parties.95  

 

In conclusion 

 

Based on the identified, highly divergent claims related to labour regulation under BIT standards 

of treatment, it can be noted that the threshold for breaching these provisions is high in ISDS 

jurisprudence. In other words, the protection of an investor’s legitimate expectations does not 

amount to a shield against the host state’s regulatory measures, but host states continue to enjoy 

the right to introduce new (non-discriminatory and proportionate) regulation.  

 

It appears, though, that the room for manoeuvre for states can be restricted if they have 

concluded an additional stabilization agreement directly with an investor at the entry of the 

 
92 UNCTAD Investment Policy Hub, accessible at http://investmentpolicyhub.unctad.org/ISDS/Details/458 
[07/11/2016]. While full materials for the case are not publicly available, the case is included here due to its 
principle level importance as a case that according to available information was fully built on a labour-related 
argument.  
93 Centerra Gold Inc. (Canada) and Kumtor Gold Company (Kyrgyz Republic) v. The Kyrgyz Republic; Permanent 
Court of Justice, The Hague.  
94 http://www.centerragold.com/sites/default/files/news-releases-en/cg-12222007-en.pdf [8 May 2015]. 
95 Permanent Court of Arbitration, The Hague: 1. Centerra Gold Inc. (Canada) and 2. Kumtor Gold Company (Kyrgyz 
Republic) v. The Kyrgyz Republic; Termination Order dated 29 June 2009; and company press release:  
http://www.centerragold.com/sites/default/files/news-releases-en/cg-04242009-en.pdf  [8 May 2015]. 

http://investmentpolicyhub.unctad.org/ISDS/Details/458
http://www.centerragold.com/sites/default/files/news-releases-en/cg-12222007-en.pdf
http://www.centerragold.com/sites/default/files/news-releases-en/cg-04242009-en.pdf
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investment. Such an investor-state agreement would naturally not impede a sovereign state from 

adopting any legislation it deems appropriate, but it might render the state liable towards the 

specific investor. Considering the potentially far-reaching impacts of stabilization agreements, 

umbrella clauses are powerful in allowing such provisions to be invoked before an IIA-based 

dispute settlement system. Notwithstanding this, some authors make a difference between 

protective laws, such as labour law, and other regulations, claiming that stabilization agreements 

cannot go to the extent of guaranteeing non-modification of this type of “public order” 

regulation.96 Nevertheless, stabilization agreements – on their own and in particular combined 

with umbrella clauses in BITs – may constitute (sometimes unpredictable) risks for states.  

 

Further, two cases discussed in this section concerned state responsibility for trade union 

activities. In one case, the investor did not demonstrate that it would have suffered damage to the 

extent of amounting to a breach of the full protection and security standard. Furthermore, the 

tribunal expressed doubt about extending the requirements of the full protection and security 

standard beyond a basic due diligence requirement in customary international law. In the second 

case, the tribunal analysed whether the state controlled trade unions and whether it therefore was 

responsible for damages to the investor. Applying the test of “effective control”, the tribunal 

concluded that the state had not directed the operations of the trade unions in question and the 

claim on the breach of the FET standard therefore failed. 

 

It is therefore clear that the state obligation under the full protection and security standard does 

not require states to take to specific measures with regard to peaceful strike action. Cases where 

violence is involved, state action to protect the investment is required at the level of a basic due 

diligence requirement, setting the bar high for violations of the full protection and security 

standard. Furthermore, the bar is high for concluding state control over the activities of private 

entities, in this case unions. As such, it is very unlikely that national regulation concerning 

strikes would per se amount to a breach of the full protection and security standard or the FET 

standard in an IIA.   

 

 
96 Ghouri (forthcoming).  



30 

 

3.3 Development policies and job creation objectives in ISDS 

Employment creation outcomes as a result of investments have come to play a role in investment 

dispute settlement in some cases. To support the admissibility of their case to arbitration, 

investors have provided proof of employment creation through their investment with a view to 

justifying a contribution to the economic development of the host state. Conversely, states have 

raised a lack of local attachment of FDI – including little employment creation – as evidence for 

insufficient contribution of the investment to their national development, thereby claiming 

inadmissibility of the case to arbitration. Alleged non-decent working conditions have also been 

brought up as an argument against admissibility.  

 

The central IIA provision in this regard is the definition of an investment, including the “double-

barrel test” (further discussed below) that has been used by some ICSID tribunals. Due to 

varying case law, it is at the moment not clear to what extent a contribution to the development 

of the host state forms part of the definition of a protected investment and a requirement for 

ICSID jurisdiction.   

 

An overview of the investment treaty basis 

 

The definition of an investment in a BIT serves the purpose of scoping the protection provided 

under the Treaty in relation to the activity carried out in a foreign country. Usually BITs use 

broad definitions of an investment, covering any type of FDI in the host country. Beyond the 

definition of an investment in a BIT, some ICSID tribunals have applied what is called a 

“double-barrel” test, meaning that for admissibility to arbitration, both the requirements or 

criteria provided by the ICSID Convention (Art. 25 (1)) and the requirements of the applicable 

BIT need to be fulfilled.97 However, other ICSID tribunals have focused solely on the definition 

of an investment as derived from the applicable BIT.  

 

As such, it has been broadly accepted by ad hoc tribunals that an investment should involve (i) a 

commitment of resources, (ii) risk and (iii) a certain duration (see, for instance, ICSID Case No. 

 
97 See, for instance, IISD (2009) and Burger (2013).  
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ARB/06/2, Quiborax v. Plurinational State of Bolivia). Beyond this, some tribunals have also 

paid attention to the (expectation of) regularity of profit and return (see, for instance, ICSID Case 

No. ARB/03/11, Joy Mining Machinery Limited v. Arab Republic of Egypt, award 2004). On the 

other hand, tribunals have extensively differed on the question of whether an investment should 

also involve a contribution to the host state’s economic development – an item that has been 

attached to employment issues in tribunal case law.  

 

The latter requirement has been famously discussed in the ICSID Case No. ARB/00/4, Salini 

Costruttori S.p.A. and Italstrade S.p.A. v. Kingdom of Morocco introducing the so called Salini 

criteria, notably duration, regularity of profit and return, assumption of risk and substantial 

commitment as well as a contribution to the host state’s economic development. However, a 

move away from the Salini test can be observed in case law. As such, it is uncertain whether a 

contribution to the economic development of the State is required as a part of the criteria of an 

investment (see, for instance, ICSID Case No. ARB/10/15, Bernhard von Pezold and others v. 

Zimbabwe, award 2015). This has been largely due to the difficulty in determining the details of 

a test on the contribution to the host state’s development,98 and to considerations on the 

preparatory materials to the ICSID Convention, indicating that the state negotiators deliberately 

decided not to define the term investment in detail in the Convention, leaving much say to the 

Parties to IIAs. Further, where the criterion on the contribution to the host state’s development 

has been applied, it is not fully clear from the case law what can be considered a sufficient 

contribution and what it should be composed of.99 The difference in approaches has led to 

incoherence in case law.  

 

Contribution to the upgrading of the industry as a part of granting admissibility 

 

In ICSID Case No. ARB/11/25, OI European Group B.V. v. Bolivarian Republic of Venezuela 

(award 2015), the dispute arose out of the expropriation of two sizeable glass container 

production plants. The Dutch claimant contended various breaches of the Netherlands – 

Venezuela BIT (1991), including illegal expropriation, breaches of fair and equitable treatment 

 
98 Burger (2013). 
99 See cases Joy Mining, Jan de Nul, L.E.S.I.-DIPENTA, Bayindir, CSOB and, Patrick Mitchell (annulment committee), 
as well as Schreuer (1996). 
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standard and full protection and security, among other claims. The employment-related 

discussion in the case concerned the assessment of admissibility to arbitration.  

 

The respondent argued for the use of a “double keyhole” test (also known as double-barrel test), 

i.e. that the investment should fulfil the definition of an investment in the BIT and in the ICSID 

Convention in order to be protected and thus gain admissibility to arbitration. In this case, the 

tribunal analysed admissibility in view of both the BIT and the ICSID Convention, adopting a 

teleological approach to the interpretation of the treaties by referring to their objectives to 

promote economic development and generation of wealth in the host state.  

 

When determining admissibility, the tribunal took the starting point that when an investment 

manifests itself in business assets in the receiving country (host state), particularly where the 

investor exercises the management of the enterprise, there cannot be any doubt about the fact that 

an investment exists. Contrary to the respondent’s argument that the investor had made no 

contribution, the tribunal found that such a contribution had been made. In doing so, it 

considered two types of inputs, contribution in money (aporte en dinero) and contribution in 

industry (aporte en industria), stating that these provided the types of results that were expected 

when FDI was promoted. Apart from the contribution in money, the tribunal considered that the 

company had – through its investment – realized a contribution to the industry by improving the 

management of Venezuelan enterprises. The results had been successful: the Venezuelan 

companies had broadened their activity and created more jobs. On these grounds, admission to 

arbitration was granted.    

 

Job creation as a consideration in availing investment protection 

 

Notwithstanding, the line of analysis and argumentation used by the tribunal in OI European 

Group B.V. v. Bolivarian Republic of Venezuela is by far not clear and coherently applied. At 

times judgments that have considered the development dimension have also been overturned by 

later annulment committees, notably due to the tribunal having manifestly exceeded its powers 

(in practice, through an incorrect application of rules).   
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A case in point is ICSID Case No. ARB/05/10, Malaysian Historical Salvors v. Malaysia (award 

on jurisdiction 2007). It concerned a marine salvage operation that led to a dispute on payments 

to the investor in line with the applicable salvage contract. In the main proceedings of this case, 

the investment tribunal first assessed whether or not it had jurisdiction on the matter. In line with 

the “double-barrel” test, it analysed the definition of an investment in the ICSID Convention 

(Art. 25 (1)), and on that basis considered a contribution to the host state’s economic 

development a necessary element of an investment. It found support for this in the preamble of 

the ICSID Convention, which acknowledges the need for international cooperation for economic 

development. Similar objectives could also be found in the report of the Executive Directors on 

the Convention and scholarly writings. It differentiated between a Jurisdictional Approach, 

which requires all criteria of an investment to be present before protection is awarded to it, and a 

Typical Characteristics Approach, which can allow for some of the typical characteristics not to 

be present if other elements compensate for the missing ones. In this particular case of marine 

salvage operations, many of the traditional characteristics of an investment were not present or 

were weak. Therefore, in order to compensate for the missing elements, the tribunal considered 

that the contribution to the host state’s economic development should be significant for it to 

qualify for protection.  

 

In this sense, the tribunal acknowledged that the jobs created by the project had, to some extent, 

contributed to the host state’s development. However, the tribunal considered that the marine 

salvage contract had not benefited the Malaysian public interest or that this benefit was not “of 

the same quality or quantity envisaged in previous ICSID jurisprudence”:100 the marine salvage 

operation did not leave behind the kind of lasting contribution that for instance large 

infrastructure development did. The case was dismissed because the operation was not 

considered to adhere to the definition of an investment in the ICSID Convention, and on that 

basis the arbitrator considered it unnecessary to assess the meaning of an investment in the 

applicable BIT. It appears that the marine salvage operation had directly provided a relatively 

restricted number of jobs, considering it “had employed over 40 people in Malaysia, as well as a 

village of local residents”. It is not quite clear whether a larger number of jobs provided could 

 
100 Malaysian Historical Salvors v. Malaysia Award, under 132. 
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have been considered a sufficient contribution to the host state’s economic development, but the 

reasoning seems to point towards a qualitative consideration beyond numbers.  

 

Nevertheless, the annulment committee set up in the Malaysian Historical Salvors case annulled 

the 2007 award on the basis that the tribunal had manifestly exceeded its powers (decision on the 

application for annulment, 2009). The annulment committee considered that the sole arbitrator in 

the case had failed to take into account the Malaysia – UK BIT (1981), which provided a broad 

definition of an investment, by only basing the decision on the interpretation of the ICSID 

Convention. In this context, the annulment committee stated that the tribunal had failed to take 

into account the travaux préparatoires101 leading to the adoption of the ICSID Convention. The 

states involved in the negotiation process had explicitly decided not to include a definition of an 

investment into the ICSID Convention and to “accord great weight to the definition of 

investment agreed by the Parties in the instrument providing for recourse to ICSID”.102 Further, 

the annulment committee found that the tribunal had elevated the elements for investment under 

the ICSID Convention into “jurisdictional conditions”103 and interpreted these in a way to 

exclude small contributions and contributions of a cultural and historical nature. As such, with 

the applicable BIT not providing specific development dimensions as a criterion for protected 

investments, any consideration on the investment’s job creation contribution as a criterion for 

admissibility was written off by the annulment committee.   

 

Job quality considerations as a claimed condition for investment protection 

 

In ICSID Case No. ARB/06/2, Quiborax v. Plurinational State of Bolivia (decision on 

jurisdiction 2012), arbitrated under the Bolivia – Chile BIT (1994), the host state argued against 

the admissibility of the case to arbitration, claiming that the investor’s job creation did not 

contribute to its economic development. The host state contended – among other things – that the 

workers were allegedly working without contracts, on a temporary basis, receiving irregular 

salary payments and using their own tools. As such, in essence, the host state’s argumentation 

 
101 IBRD (1965). 
102 Malaysian Historical Salvors v. Malaysia Award, under 80 (c). 
103 Ibid., under 80 (b). 
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indicates a desire to a certain level of job quality provided by investments that it considered to 

merit protection.    

 

Differing from the two cases discussed above, the tribunal in Quiborax concluded from the start 

that the concept of investment did not comprehend a requirement on a contribution to the host 

state’s economic development. It came to this conclusion by considering the fact that a 

development contribution may well be the result of a successful investment. However, in the 

tribunal’s view:  
 

“[i]f the investment fails, it may end up having made no contribution to the host state 

development. This does not mean that it is not an investment.”104  

 

The tribunal also referred to previous case law having come to a similar conclusion, noting – for 

instance – that “[t]he contribution to the economic development of the host State was an 

expected consequence of an investment – and not the other way around”.105 

 

Therefore, an assessment of whether there had been a contribution to the host state’s 

development was not necessary in the tribunal’s view. Nevertheless, and while not relevant to 

gain jurisdiction, the tribunal still considered that a contribution to the state’s economic 

development had been made, as the mining concessions had generated a growing level of 

economic activity.106 The quality of employment offered was not discussed.  

 

Similarly, in ICSID Case No. RB/10/15, Bernhard von Pezold and others v. Zimbabwe (award 

2015), discussed in connection with affirmative action policies in Section 3.5 below, the tribunal 

found that it was uncertain whether a contribution to the economic development of the host state 

was a requirement among other criteria of an investment. In any case, it concluded that: “given 

the employment provided, contribution to the economy and know-how involved in the 

investment, it is clear that any such criterion would also be satisfied in the present case.”107  

 
104 Quiborax v. Plurinational State of Bolivia Award, under 220. 
105 Ibid., under 222. 
106 Ibid., under 235. 
107 Bernhard von Pezold and others v. Zimbabwe Award, under 286. 
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Contract-based job creation requirements in ISDS 

 

In ICSID Case No. ARB/09/16, Swisslion DOO Skopje v. The Former Yugoslav Republic of 

Macedonia, the investor claimed a breach of the FET principle as well as expropriation in the 

implementation of an acquisition contract. The acquisition contract included a commitment to 

increase employment in the company acquired, but due to a national minority shareholder’s 

actions, this was not possible. As a consequence, the investor decided to create employment in 

subsidiaries instead. The latter had been considered a contract breach by a domestic court. The 

investment tribunal considered that both interpretations were possible: both for the government 

and the court to conclude that there was a contract breach and for the business to go ahead and 

operate in subsidiaries when it was impossible in the acquired company. Therefore, the tribunal 

concluded that no expropriation was present in the case. Instead it found a breach of FET, since 

the investor had not been advised in the problematic situation and rather its activities were 

interfered with through the state.  

 

It is difficult to draw wider conclusions based on this case, as while the job creation requirement 

was central to the dispute, the requirement per se was not challenged but the subsequent state 

action. As such, the tribunal did not pronounce on the requirement itself, which in any case can 

be deemed to be fully in line with good investment promotion practice when information on the 

specific conditions is made available to the investor.  

 

In conclusion 

 

In sum, based on ICSID case law it is not completely clear whether a contribution to the host 

state’s economic development (or to industry) is necessary for gaining investment protection, or 

whether it is a simple characteristic of an investment.108 In essence, this has to do with the choice 

that the tribunals are making on whether to base their decision on admissibility on the BIT only – 

giving emphasis to the will of the parties of a bilateral agreement – or if they also consider the 

ICSID Convention independently.109  

 

 
108 See Schreuer (1996) on the meaning of Art. 25 ICSID Convention. 
109 Legal Counsel, Ms Frauke Nitschke from the ICSID has provided useful insights to this debate (April, 2016).  
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Further, in cases where such a contribution has been considered necessary, it is not straight-

forward to identify what role job creation and job quality play. Indeed, employment creation has 

been given some importance in relation to the host state’s development, but it has not been 

considered sufficient per se (at least when in relatively small numbers). Based on Malaysian 

Historical Salvors and OI European Group B.V. cases discussed above, it appears that a 

significant transfer of technical know-how and important capacity building of local workers 

and/or management, with an upgrading effect on the industry, could provide an avenue to 

argument for a sufficient contribution to the economic development of a host state in view of 

receiving protection for the investment. At the same time, Quiborax provides an example to the 

contrary: a contribution to the development of the host state was not considered necessary in this 

case, and even if it was, a growing level of economic activity would have been deemed sufficient 

in this regard. And importantly, the Malaysian Historical Salvors award was later annulled as the 

annulment committee found that the definition of the applicable BIT should have been given a 

determining role in the decision, and that the ICSID Convention in any case did not contain a 

definition of an investment. 

 

Considering the willingness to move towards more sustainability-oriented FDI, as demonstrated 

in particular through the 2030 Sustainable Development Agenda and the Addis Ababa Action 

Agenda, this divergence in case law and the strong weight put on BITs point to a need for 

specific rule-making in this regard. Such rule-making would be in line with proposals by the E15 

group and UNCTAD (see Chapter 4).   

3.4 Employment policies in ISDS 

Host state employment policies have come under scrutiny before ISDS in connection with 

economic crisis measures taken by Argentina. In these cases, Argentina invoked the exception 

clauses in the applicable BITs, contending that the measures taken during the grave economic 

crisis of 2001-2002 would not render the country liable to pay compensation to investors. The 

Argentina cases demonstrate that whether or not such exception clauses become applicable in a 

crisis situation depends on an assessment of the contribution of the host state to its own crisis. 



38 

 

The parameters for this assessment are not fully clear, as can be seen in the identified case 

examples.  

 

An overview of the investment treaty basis 

 

General exceptions clauses have the purpose of excluding measures adopted in certain 

emergency situations from treaty liability; investment agreements may contain general 

exceptions which are drafted in a similar spirit to exception clauses in international trade 

agreements.110 In essence, with the support of a general exceptions clause, BIT provisions do not 

bind a host state which has had to limit investment protection to address a certain crisis situation.  

 

Including these exceptions can be seen as a sort of codification of already existing IIA 

jurisprudence on exceptions for legitimate objectives, or an “insurance policy” against 

unpredictable tribunal interpretations. Traditionally only a few IIAs have included these 

exceptions, although they are present in Canada’s model treaty, for instance.111 More recently, 

the possibility of including different types of exceptions and carve-outs has been advocated as a 

policy option to promote sustainable development through IIAs by UNCTAD.112 This advocacy 

may have led to an increase of adopting this type of provisions in more recent BIT. For instance, 

the UNCTAD review of the 29 IIAs concluded in 2018 finds that 19 of them include general 

exceptions for the protection of, for example, human, animal and plant life and health or 

preservation of natural resources.113  

 

Exception clauses and crisis-time emergency measures 

 

In ICSID Case No. ARB/03/15, El Paso Energy v. Argentina (award 2011), the investor claimed 

that during the economic crisis in Argentina (2001-2002), the Government had taken policy and 

legislative measures that rendered their investments worthless and forced the company to sell 

 
110 See for instance the General Agreement on Tariffs and Trade, art XX and the General Agreement on Trade in 
Services, Art. XIV.  
111 Newcombe (2008). 
112 See the UNCTAD Investment Policy Framework for Sustainable Development (UNCTAD (2015c)).  
113 UNCTAD (2019a). 
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them under-priced. As such, it claimed an indirect expropriation, a breach of the FET standard as 

well as discriminatory and arbitrary treatment.  

 

The respondent invoked the general exceptions clause in the Argentina-US BIT (1991) so as not 

to be tried for the crisis measures challenged by the claimant before the ICSID tribunal. The 

exception clause in question, Art. XI of the BIT, provides: 

 

 “This Treaty shall not preclude the application by either Party of measures necessary 

for the maintenance of public order, the fulfilment of its obligations with respect to the 

maintenance or restoration of international peace or security, or the Protection of its 

own essential security interests.” 

 

The tribunal found that the exception clause was applicable in cases of economic emergency in 

general, referring back to other tribunals having handled “Argentinian cases”.114 In the same line 

of thought, it continued to refer to previous case law, stating that “no compensation must be 

awarded for damage suffered during the period of emergency, as the BIT does not apply in such 

a period, except if the State has substantially contributed to create it”.115  

 

As such, the tribunal embarked in an analysis of whether the state of Argentina had substantially 

contributed to create its own crisis. Relying on two expert reports by economists of the claimant 

and the respondent, the tribunal found that Argentina had contributed to the emergence of the 

crisis situation in a substantial manner: both sides’ experts concurred on a finding that the 

“absence of fiscal discipline” and “failure to liberalise labour markets and trade policies played a 

significant role in bringing about the crisis”.116 Added to this, the tribunal analysed a wealth of 

expert opinions and research, mostly focusing on the lack of fiscal discipline, and came to the 

conclusion that “Argentina’s failure to control several internal factors, in particular the fiscal 

deficit debt accumulation and labour market rigidity, substantially contributed to the crisis”.117  

 

 
114 El Paso Energy v. Argentina Award, under 611. 
115 Ibid., under 612. 
116 Ibid., under 652-653. 
117 Ibid., under 656. 
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Consequently, Argentina could be held accountable for its crisis-time measures and was found to 

be in breach of the FET standard in the BIT. Notwithstanding this, one of the arbitrators 

disagreed with the majority decision, expressing the opinion that “[i]t should not lightly be 

assumed that a State is responsible for an economic collapse in a liberal market economy”,118 

making reference to the Continental case (see below). In view of other aspects of the case, 

however, the arbitrator did not consider it necessary to add a dissenting opinion.119 Argentina 

later filed an application for annulment of the award, but the application was dismissed in its 

entirety (Decision of the Ad Hoc Committee on the Application for Annulment 2014).  

 

Similarly, in the ICSID Case No. ARB/07/17, Impregilo S.p.A. v. Argentine Republic (award 

2011), a state of necessity plea was considered, yet this time under the relevant customary 

international law standard in the absence of an exception clause in the applicable Argentina – 

Italy BIT (1990).120 Again, it was concluded by the tribunal that Argentina had significantly 

contributed to the state of necessity with its policies, including inappropriate labour and trade 

policies. Also in this case Argentina’s application for annulment of the award was dismissed 

(Decision of the Ad Hoc Committee on the Application for Annulment 2014).121 

 

However, in ICSID Case No. ARB/03/9, Continental Casualty Company v. Argentine Republic 

(award 2008), the tribunal mostly came to a different conclusion. Analysing the same policies as 

the El Paso Energy and Impregilo tribunals three years later, it accepted Argentina’s state of 

necessity plea under the applicable exception clause in the Argentina-US BIT on most of the 

emergency measures the country adopted during the crisis and which were challenged by the 

claimant. In its verdict, the tribunal found that Argentina had taken the challenged crisis 

measures due to necessity and with no other reasonable options available at that time. Further, 

according to the tribunal, Argentina had followed policies recommended by relevant 

international organizations – or left some unimplemented with their blessing – in the years 

 
118 El Paso Energy v. Argentina Award., under 667. 
119 Ibid., under 661; 667-668. 
120 The standard has been codified in Article 25 of the ILC Articles. 
121 Relating to the MFN standard, but on a more procedural front, the claimant in Impregilo S.p.A. v. Argentina 
relied on the MFN standard in the Italy-Argentina BIT, and was on that basis able to invoke the more favourable 
dispute settlement provisions of the Argentina-US BIT. ICSID Case No. ARB/07/17, Impregilo S.p.A. v. Argentine 
Republic, Award, para 108.   
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leading up to the crisis. With the exception clause applicable to most of the measures challenged, 

Argentina was ordered to pay compensation to the claimant on one measure only, where the state 

of necessity plea was not accepted. The tribunal in its decision made a clear point about not 

judging on any policies adopted by Argentina, but simply assessing whether the measures taken 

were well-founded.122  

 

In this context, it is also interesting to note ICSID Case No. ARB/02/16, Sempra Energy 

International v. Argentine (award 2007) that was discussed in Section 3.2. Argentina took this 

case further to the Annulment procedure under ICSID where the ad hoc Committee handling the 

matter annulled the previous decision on grounds of manifest excess of powers, based on the 

non-application of Article XI of the BIT covering exceptions in the case of necessity.123 

However, in this case the Committee merely annulled the decision due to the manifest excess of 

powers by the ad hoc tribunal in not applying the applicable BIT exceptions clause invoked by 

Argentina. As such, it did not analyse the substance matter itself that could have contributed to 

the present discussion. In essence, the Committee only confirmed the lex specialis rule that 

customary law principles would only come to apply in cases where treaty-based provisions do 

not exist.124 

 

It is difficult to identify the grounds based on which the three tribunals above came to different 

conclusions when analysing Argentina’s alleged contribution to its own crisis through its 

policies. Focusing on the labour aspect, various analyses have characterized Argentina’s labour 

regulation as strict at the time, some with evidence of negative impacts on employment.125 On 

 
122 The subsequent request for partial annulment of the tribunal decision by the investor was not successful on this 
same point (applicability of Art. XI and state of necessity).  
123 A notice of resubmission proceedings was submitted, but it is not publicly available. According to the UNCTAD 
investment policy hub, the resubmission proceedings were discontinued for unknown reasons (Order taking note 
of the discontinuance of the proceeding pursuant to ICSID Arbitration Rule 44 dated 3 April 2015), information 
available at: https://investmentpolicy.unctad.org/investment-dispute-settlement/cases/88/sempra-v-argentina 
[30 October 2019]. 
124 Decision on the Argentine Republic’s Application for Annulment of the Award (2010), Paragraph 222: “The 
effect of the Tribunal’s treatment of necessity as a matter solely of customary international law is that Argentina 
has effectively been deprived of its procedurally assured entitlement to have its right of preclusion laid down in 
Article XI of the BIT – the applicable law in this respect – subjected to legal scrutiny. For this reason, as annulment 
may be a matter of discretion, the Committee has concluded that, in this case, the Award must be annulled.” 
125 Mondino and Montoya (2004).   

https://investmentpolicy.unctad.org/investment-dispute-settlement/cases/88/sempra-v-argentina
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the other hand, a comparative analysis of labour regulation in Latin American countries from 

2000 shows that Argentina stood below the Latin American average in the job security index in 

1999.126 The analysis took into account one aspect of employment protection legislation, notably 

the expected discounted cost of dismissing a worker. At the same time, the expected cost of 

hiring a worker was lower in the Caribbean127 and industrial countries128 than in Argentina.  

 

Argentina had taken liberalization measures during the 1990s, including deregulating the use of 

temporary and fixed-term contracts, introducing new contract forms and trial periods, rebates to 

social contributions, and exceptions from general labour regulation to small firms, among other 

things.129 The IMF supported the country’s policies in the years leading to the crisis, although it 

later concluded that this had been an error.130  

 

Furthermore, the basis is not fully clear for the automatism to include in the requirements for the 

applicability of general exception clauses the requirement of no substantial contribution to the 

crisis situation by the state. The tribunal in the El Paso Energy case referred back to previous 

case law without further specifying the basis. The text of the BIT exceptions article in question 

did not include this qualification.  

 

The qualification is stated in Article 25 of the International Law Commission's (ILC) Articles on 

Responsibility of States for Internationally Wrongful Acts which states as follows: 

 

“Article 25 Necessity  

1. Necessity may not be invoked by a State as a ground for precluding the wrongfulness 

of an act not in conformity with an international obligation of that State unless the act:  

(a) is the only way for the State to safeguard an essential interest against a grave and 

imminent peril; and  

 
126 Argentina’s job security index in 1999 showed 2.98 against the Latin American average of approximately 3.1 
(Inter-American Development Bank (2000)). 
127 Average index approximately 1.9. 
128 Average index approximately 1.6. 
129 Marshall (2004). 
130 IMF (2004). 
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(b) does not seriously impair an essential interest of the State or States towards which the 

obligation exists, or of the international community as a whole.  

2. In any case, necessity may not be invoked by a State as a ground for precluding 

wrongfulness if:  

(a) the international obligation in question excludes the possibility of invoking necessity; 

or  

(b) the State has contributed to the situation of necessity.” [emphasis added] 

 

Judging from the above, it is clear that the state’s contribution to its own situation of necessity is 

a part of the analysis when the state wants to make a state of necessity plea based on customary 

international law. In such as case, the ILC Articles mentioned above need to be taken into 

consideration. However, a BIT forms Lex Specialis, and it could be argued based on the Vienna 

Convention and general principles of international law that the BIT text should be the applicable 

text to be considered and should be interpreted in accordance with the ordinary meaning of the 

terms. The ILC Articles themselves include a provision for the consideration of Lex Specialis 

(Art. 55).  As the BIT text does not include the qualification in question, should a tribunal 

consider it to be implied in the nature of an exception clause or not? 

 

Even in terms of the substance, in the case of Argentina, experts continue to disagree on the 

causes of the 2001-2002 crisis two decades after it erupted. Overall, analyses on the causes of 

and solutions to the major economic crises of our times tend to divide the connoisseurs.131 As 

such, it appears a very difficult task for an ad hoc investment tribunal to decide on whether or 

not a country’s general economic and social policies have contributed to the economic crisis it is 

experiencing. A case can therefore be made for improved treaty drafting on these aspects, 

notably on when and under what conditions exception clauses can be used (see Chapter 4). 

 
131 See, for instance, the rich literature on the global financial crisis that erupted in 2008. The ILO, for instance, has 
contributed to the debate through various analytical studies, including ILO, 2013a, 2014a and 2014b. 
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3.5 Affirmative action policies in the ISDS 

A part of the major affirmative action policy in South Africa, the Black Economic Empowerment 

Policy, was challenged before an ICSID tribunal in the context of the mining sector. In ICSID 

Case No. ARB(AF)/07/01, Foresti et. al. v. South Africa (2010), an unlawful expropriation132 

claim targeted legislation-based requirements to transfer a certain percentage of mining company 

ownership to historically disadvantaged South Africans (HDSA). The investor argued that 

unlawful expropriation had been imposed, as the required transfer allegedly could not be done at 

a fair market value. The investor therefore requested the ISDS tribunal to confirm a breach of the 

provisions of the Belgium – Luxembourg – South Africa BIT (1998) as well as the Italy – South 

Africa BIT (1997).  

 

The legislation targeted by the claim involved the Mineral and Petroleum Resources 

Development Act and the Mining Charter adopted in 2002. These instruments set both HDSA 

ownership and employment equity requirements, notably to achieve 26 per cent HDSA 

ownership of mining assets by 2014 as well as 40 per cent HDSA participation in management 

functions by 2009.133 While the requirement of employment equity plans increasing HDSA share 

in management was mentioned in the case, the claimants did not invoke this as a ground for 

expropriation.  

 

The case was later settled through an agreement between the Department of Mineral Resources 

and the claimant: instead of selling 26 per cent of shares to HDSAs, the investor had to provide a 

21 per cent beneficiation offset134 and offer a 5 per cent employee ownership program for 

employees in the operating companies. While the substance of the matter itself was never 

analysed by the tribunal, it rendered a decision on the allocation of costs.135 The tribunal ordered 

 
132 See Section 3.2 on the investment treaty basis for an expropriation.  
133 https://www.westerncape.gov.za/Text/2004/5/theminingcharter.pdf [20 July 2016]. 
134 Beneficiate = process and add value to the quarried stone. In an article appeared in 2002, the South African 
Minister of Mines explained that “minerals beneficiation – adding value to South Africa's traditional resource 
exports – offered special benefits in skills transfer and employment that made it possible to offset progress in 
manufacturing against a lack of progress in ownership”. Full article available at: 
http://www.miningweekly.com/article/minister-explains-equitybeneficiation-offset-2002-11-15 [9 Oct. 2015]. 
135 Costs for the proceedings amounted to €5,765,467.12 in total for the Respondent until 30/4/2010. The 
claimants’ costs and fees up to May 2010 totalled €4,374,200.11. 

https://www.westerncape.gov.za/Text/2004/5/theminingcharter.pdf
http://www.miningweekly.com/article/minister-explains-equitybeneficiation-offset-2002-11-15
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the claimants to pay €400,000 to the respondent in fees and costs, and dismissed the claims with 

prejudice. In setting this amount relatively low, the tribunal considered the paradox that the 

companies in question employed significant numbers of HDSAs in the beneficiation process.136  

 

Interestingly from a world polity theory perspective (see Section 1.2), the Foresti dispute appears 

to have contributed to a change in national legislation in South Africa. In 2010, an amendment of 

the Mining Charter was approved, where offsetting of the 26 per cent ownership requirement 

was allowed against a certain value of beneficiation.137 This change in the general framework 

was possibly done so as to give domestic and other foreign investors the same conditions as were 

provided to the claimant investor through the settlement process. The other side of the coin, 

though, is the affirmative action policy in place, aimed at lifting the status of the part of the 

population that has suffered long-term discrimination (apartheid). As such, the protection of 

private property and the policy objective of enhancing the socio-economic status of HDSAs 

presented two opposing goals in the local context, both of them linking to the international 

human rights law. Indeed, an amicus curiae138 accepted to participate in the proceedings in 

Foresti put forward human rights argumentation in support of affirmative action policies, 

invoking, among others, the South African Constitution and several international human rights 

conventions and comments by their supervisory committees.139  

 

Affirmative action policies and racial discrimination were also discussed in another context in 

ICSID Case No. ARB/10/15, Bernhard von Pezold and others v. Zimbabwe (award 2015). This 

case concerned the land reforms carried out in Zimbabwe in the context of rising demands from 

the population, unrest and occupation of farmland by settlers. The investors in the case, white 

farmers of foreign nationality, challenged the alleged expropriation of their investments by the 

state without compensation on the basis of the Switzerland-Zimbabwe BIT (1996) and Germany-

Zimbabwe BIT (1995). The tribunal found that unlawful expropriation existed merely on the 

 
136 Concurring Statement of Arbitrator Matthews. 
137 Government Notice No. 838, 20/9/2010.  
138 “Friend of the Court”, a non-disputing party that has an interest in the case and can provide information.  
139 The African Charter on Human and Peoples’ Rights (1981), the International Covenant on Civil and Political 
Rights 1966 (including comments by the supervisory Human Rights Committee), the Convention on the Elimination 
of All Forms of Discrimination Against Women 1979. 
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basis of the fact that the properties were acquired without compensation. In addition, it analysed 

also the requirement of non-discrimination in relation to the expropriation in the Swiss-

Zimbabwe BIT and the requirement of a legitimate purpose, as the parties had provided 

substantial pleadings on the matter. The tribunal found that sufficient evidence existed on the 

discriminatory basis of the expropriations, notably as they were based on the skin colour of the 

farmers. The tribunal also concluded that no legitimate purpose could be established, as the land 

did not seem to be further distributed to historically disadvantaged or landless population.140  

 

Interestingly, in relation to the state of necessity plea of Zimbabwe, the Pezold tribunal went on 

to discuss the erga omnes obligation not to engage in racially discriminatory acts as well as its 

relationship with affirmative action policies. In this context, the tribunal acknowledged the 

legitimacy of affirmative action, observing that “it is accepted by the international community 

that situations will arise where racial discrimination is justified and will remain so for as long as 

is necessary. Policies that discriminate in favour of the aboriginal inhabitants of a particular State 

(affirmative action) may, generally speaking, fall within this category as justifiable.”141  

 

In this case, however, the tribunal found that the respondent’s position had been too extreme. It 

found that whereas Zimbabwe’s original expropriation policy (1979-2000) was adequately 

founded and justifiable, the programme implemented from 2000 onwards was not so, but rather 

racially motivated. As such, the breach of an erga omnes obligation precluded the defence of 

necessity by Zimbabwe. Initially, Zimbabwe sought to annul the decision, but the application of 

annulment was dismissed by the Annulment Committee (Decision on Annulment, 2018). Certain 

policy changes were later enacted by Zimbabwe, but these appear to have been more related to 

the recent political changes than the ISDS case itself.142 Nevertheless, they are interesting to 

observe from the world polity theory perspective. 

 

 
140 Bernhard von Pezold and others v. Zimbabwe Award, under 501 and 502. 
141 Ibid., under 652. 
142 See, for instance, Reuters report on compensations to white farmers: https://www.reuters.com/article/us-
zimbabwe-farmers/zimbabwe-to-start-paying-white-farmers-compensation-after-april-idUSKCN1RK0UU [1 May 
2020].  

https://www.reuters.com/article/us-zimbabwe-farmers/zimbabwe-to-start-paying-white-farmers-compensation-after-april-idUSKCN1RK0UU
https://www.reuters.com/article/us-zimbabwe-farmers/zimbabwe-to-start-paying-white-farmers-compensation-after-april-idUSKCN1RK0UU
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The two latter cases suggest that affirmative action policies might continue to rise as a source of 

a dispute. Such disputes could potentially touch on indigenous and tribal populations and bring 

in the obligations under the ILO Indigenous and Tribal Peoples Convention, 1989 (No. 169) as 

an additional element to be considered in countries having ratified the Convention. In Bernhard 

von Pezold and others v. Zimbabwe, in fact, the tribunal discussed the admissibility of an amicus 

curiae on the basis of introducing inputs on indigenous peoples’ rights. Due to various reasons, 

the tribunal did not consider the application admissible (Procedural Order No. 2). In this context 

it observed, among other things, that a decision on whether the communities in question 

constituted “indigenous peoples” under international human rights law would be necessary, 

considering this to be outside the scope of the dispute and also questioning the appropriateness of 

arbitral tribunals to decide on such matters.143  

 

Disputes of this character could point to gaps in national institutions available to effectively 

negotiate the compatibility of opposing social goals – be it traditional social dialogue institutions 

or bodies in charge of mediating disputes arising from FDI at the local level. Looking at the 

Foresti case, it was at the end possible for the parties to settle the case, indicating that more 

effective counselling and mediation facilities at the local level could have helped to avoid the 

arbitration process. However, in cases where disputes cannot be mediated at the local level and 

are taken up through ISDS, particular emphasis is placed on the capacity of these arbitral 

tribunals to weigh different fields of international law against each other and find appropriate 

ways to interpret them. These aspects are further discussed in Section 4.3.      

3.6 Summing up: the success of labour-related claims in ISDS has been 

moderate or low 

Labour-related ISDS cases in a nutshell 

As discussed in Chapter 2, labour-related issues have been raised in 6 per cent of ICSID cases 

with available material over the period 1972 - December 2015. This report does not include a 

systematic review of cases arbitrated outside ICSID, but two labour-related cases identified by 

other research were discussed. The analysis presented in this report shows that in six instances 

 
143 Bernhard von Pezold and others v. Zimbabwe Award, under 60. 
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among 20 cases, labour-related arguments were presented in state defence. In 13 cases, labour-

related arguments or challenges were included in the investor’s claim, while one case included a 

statement of principle by the tribunal referring to breaches of fundamental human rights.  

 

In the cases analysed, employment and labour topics were almost exclusively not the main issue 

in the dispute, but a partial or a peripheral claim, or a matter that contributed to the admission of 

the case to ICSID arbitration (Table 3.6.1).  When analysing the success of claims in this section, 

only the labour-related claims and arguments are taken into account, not the final outcome of a 

particular case. With this, the success rate of the investor claims relating to labour issues has 

been moderate or low: claims of an investor directly challenging labour regulation or state action 

were either unsuccessful (8), settled between the state and the investor (2); or mixed (1).144 In 

one case, the investor claim was successful based partially on a human rights claim 

(discrimination in Bernhard von Pezold). Thematically, these cases concerned dismissal 

regulation; collective bargaining regulation; minimum wages or wage premiums; restrictions on 

using foreign labour; state responsibility for union activities; and contractual job creation 

commitments.  

 

In the two settled cases, however, the investors succeeded in changing the state action or 

regulation through negotiations. This means that a compromise was reached in Kyrgyzstan with 

regard to workers’ high-altitude premium; and in South Africa in relation to an affirmative action 

policy aiming at lifting the economic and social status of historically disadvantaged South 

Africans in the area of mining assets. The changes to national policy as a follow-up to ISDS 

cases are interesting from the point of view of the world polity theory that foresees convergence 

of law in nation states across the world in line with a set of “universal principles”.  

 

In three cases concerning the applicability of exceptions clauses, labour issues entered the 

equation indirectly, as the investment tribunals had to decide on whether or not the host state had 

contributed to its own crisis through its labour and other policies with a view to granting or 

refusing applicability of the exception clause. In two out of three cases identified through this 

 
144 Astaldi S.p.A.; Sempra Energy; UPS; Elsamex; Paushok; Noble Ventures; Veolia Propreté; Teinver S.A. (IC on the 
labour-related claim unsuccessful); Centerra Gold; Foresti (settled); Swisslion (mixed).  
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research, investors successfully argued for the inapplicability of the exception clause (El Paso 

Energy and Impregilo), while state defence was mostly successful in one case (Continental).  

 

Similarly, in four cases, job creation, quality of jobs and skills upgrading were brought up by the 

claimant or defendant (in one case the tribunal) with a view to justifying the existence or non-

existence of an investment. In three cases, jurisdiction was established to the benefit of the 

investor (Quiborax; OI European Group BV and Pezold); while in one case the tribunal 

concluded that there had been no investment in the meaning of the ICSID Convention 

(Malaysian Historical Salvors). However, the award in Malaysian Historical Salvors was later 

annulled. Further, due to lack of evidence, state defence was unsuccessful in one case directly 

invoking a BIT preamble clause on the protection of workers’ rights (Hassan Awdi). One case 

remains outside of this classification, as the labour and human rights related discussion in it 

cannot be framed in the successful/unsuccessful scale (Phoenix).  

 

Table 3.6.1  Summary of labour-related investment dispute settlement cases   

Topic BIT clause Type Case Success  

Contribution to 

development 

(incl. 

employment) 

Definition of 

investment 

(admissibility) 

IC Malaysian Historical Salvors, SDN, 

BHD v. The Government of Malaysia, 

ICSID Case No. ARB/05/10  

Annulment committee decision 2009 

IC unsuccessful 

(no jurisdiction 

established) 

IC successful 

Definition of 

investment 

(admissibility) 

SD Quiborax S.A., Non Metallic Minerals 

S.A. and Allan Fosk Kaplún v. 

Plurinational State of Bolivia, ICSID 

Case No. ARB/06/2 

SD unsuccessful 

(jurisdiction 

established) 

Definition of 

investment 

(admissibility) 

IC OI European Group B.V. v. Bolivarian 

Republic of Venezuela, ICSID Case 

No. ARB/11/25 

IC successful 

(jurisdiction 

established) 

Definition of 

investment 

(admissibility) 

SD Bernhard von Pezold and others v. 

Zimbabwe, ICSID Case No. 

ARB/10/15  

SD unsuccessful 

(jurisdiction 

established) 

Dismissal 

regime 

(peripheral 

claim) 

FET etc. IC Sempra Energy International v. The 

Argentine Republic, ICSID Case No. 

ARB/02/16. 

IC unsuccessful 
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Employment 

creation 

commitments 

FET, 

expropriation 

IC Swisslion DOO Skopje v. The Former 

Yugoslav Republic of Macedonia, 

ICSID Case No. ARB/09/16 

Mixed 

Fundamental 

human and 

labour rights 

N/A N/A Phoenix Action, Ltd. v. The Czech 

Republic (ICSID, ARB/06/5)145  

N/A  

Minimum 

standard of 

treatment, 

incl. FET 

IC United Parcel Service of America Inc. 

v. Government of Canada (claimant 

challenged the non-application of 

collective bargaining regulation on its 

competitor) 

IC unsuccessful  

Preamble   SD Mr. Hassan Awdi, Enterprise Business 

Consultants, Inc. and Alfa El 

Corporation v. Romania, ICSID Case 

No. ARB/10/13 

SD unsuccessful 

Labour market 

policy  

Exception 

clause 

SD El Paso Energy International Company 

v. The Argentine Republic (ICSID, 

ARB/03/15) 

SD unsuccessful 

(case admitted) 

Exception 

clause 

SD Impregilo S.p.A. v. Argentine 

Republic, ICSID Case No. ARB/07/17 

SD unsuccessful 

(case admitted) 

Exception 

clause 

SD Continental Casualty Company v. The 

Argentine Republic, ICSID Case No. 

ARB/03/9 

SD mostly 

successful 

(exception 

applied to all but 

one claim) 

Minimum 

wages and wage 

premium 

Umbrella 

clause 

IC Veolia Propreté v. Arab Republic of 

Egypt (ICSID, ARB/12/15) 

IC unsuccessful 

(all material not 

available) 

FET etc. IC Elsamex, S.A. v. Republic of Honduras 

(ICSID, ARB/09/4)  

IC unsuccessful  

Umbrella 

clause 

IC Centerra Gold Inc. v. The Kyrgyz 

Republic (Permanent Court of Justice) 

Settled 

Investor-state 

contract 

IC Astaldi S.p.A. v. Republic of 

Honduras, ICSID Case No. ARB/07/32  

IC unsuccessful 

Affirmative 

action (vs. racial 

discrimination) 

Expropriation IC Piero Foresti, Laura de Carli & Others 

v. The Republic of South Africa, 

ICSID, ARB(AF)/07/01 

Settled 

 
145 As a matter of principle, the tribunal stated that no investment made in breach of fundamental human rights 
can fall under the protection of international investment arbitration. 
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Expropriation IC Bernhard von Pezold and others v. 

Zimbabwe, ICSID Case No. ARB/10/15  

(case also registered under “definition 

of investment” above) 

IC successful 

Penalties for 

using foreign 

labour 

FET, MFN, 

NT 

IC Sergei Paushok, CJSC Golden East 

Company and CJSC Vostokneftegaz 

Company v. The Government of 

Mongolia 

IC unsuccessful 

Union activities 

/ damages due 

to strikes 

Expropriation IC Teinver S.A., Transportes de Cercanías 

S.A. and Autobuses Urbanos del Sur 

S.A. v. The Argentine Republic 

(ICSID, ARB/09/1) 

IC unsuccessful 

Protection and 

security 

IC Noble Ventures, Inc. v. Romania 

(ICSID, ARB/01/11) 

IC unsuccessful 

Notes: IC stands for investor claim and SD for state defence. The table considers the success of the labour-related 

action in the final column.  

 

 

Key sustainable development and decent work issues arising from the case law 

Despite the relatively low incidence and success of labour-related claims in investment tribunals 

and the arbitral activism shown by certain tribunals, some of the cases analysed reveal issues 

about the balancing of opposing national social goals and the role of international investment 

tribunals. These issues link with the overall criticism directed at international investment law and 

ISDS, as discussed in the introduction, but clearly indicate that solutions can be found.  

 

This puts on the table the need for improved treaty drafting and/or authoritative treaty 

interpretation mechanisms to clarify the contents of certain IIA provisions; the requirement of 

broad expertise in the development of investment policies, including IIAs and stabilization 

agreements; and the necessity to find ways to prevent investment disputes, best through 

competent agencies and inclusive dialogue at the national level. Arrived at the dispute settlement 

stage, reform concerns relate to the capacities and legitimacy of ISDS tribunals to 

comprehensively analyse a broad range of different areas of international law, as well as 

possibility to have the case reviewed by a higher instance. These issues are discussed in Chapter 
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4 in connection with an overall presentation of currently proposed reform alternatives for the 

international investment regime.  

 

4 Policy considerations: improving the balance between investors’ 

and host states’ rights  

4.1 Options for reforming the IIA regime: an overview 

This thesis first discussed the results of the investigation of ICSID case law and mapped the 

principal ways in which IIA provisions may affect labour regulation in host states based on a 

comprehensive case law review (Chapters 2 and 3). In this Chapter, the research goes one step 

further to investigate how to better balance the protection afforded to investors in investment 

treaties and the host states’ right to regulate in the area of labour, as well as how to attract FDI 

that provides social and developmental benefits. Different proposals have been put forward 

recently on how to reform the IIA regime overall in view of the criticism directed against various 

aspects of it. These proposals concern both the reform of the ISDS and the reform of the 

investment treaties themselves, and some of the key proposals on the agenda at the global level 

are first briefly presented (Sections 4.1 – 4.3). Subsequently, based on the analysis of the labour 

and employment related ICSID case law, possible policy avenues for a way forward are 

proposed as a part of this debate (Section 4.4).  

 

Reforming the IIA regime necessarily rests on two premises: changing the treaty basis and 

improving ISDS.146 The need for this two-pronged approach became clear in Chapter 3 of this 

paper where it was shown that the gaps identified on the basis of labour-related case law referred 

both to treaty substance and the institutions involved in the arbitration of disputes. In addition, 

different scholars have discussed the reform on these two bases.147 As a third aspect, the question 

of national or local measures and institutions aimed at preventing the escalation of international 

investment disputes to the level of international arbitration emerges from the case law discussed. 

 
146 UNCTAD (2015a) and UNCTAD (2018). 
147 See, for instance, Ghouri (2014); Zuleta (2015), etc. 
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This latter aspect might be one of the most central issues to discuss in this debate, considering 

the high cost – monetary and human resources related – of mere proceedings in ISDS. 

 

In its 2015 note entitled Transformation of the international investment agreement regime, 

UNCTAD listed five possible reform paths for the ISDS, and four options for a way forward for 

the IIA frameworks. The five alternatives for reforming the ISDS included (i) promoting 

alternative dispute-resolution methods; (ii) tailoring the existing system; (iii) limiting investors’ 

access to ISDS; (iv) introducing an appeals facility and (v) establishing a standing international 

investment court. The possible ways forward for the IIAs, on the other hand, covered the 

following options: (i) maintaining the status quo; (ii) disengaging from the system; (iii) 

introducing selective adjustments and (iv) engaging in a systematic reform.148  

 

In 2018, UNCTAD presented its Reform Package for the International Investment Regime.149 

This package outlined, in much more detail, a six-point guideline on the IIA reform, including 

“priority areas for reform” covering – among other issues – safeguarding the right to regulate, as 

well as reforming investment dispute settlement.150 The options for reforming investment dispute 

settlement proposed either the option of reforming existing investor-State arbitration through (i) 

fixing existing ISDS mechanisms or (ii) adding new elements to existing ISDS mechanisms; or 

the option of replacing existing investor-State arbitration through (i) creating a standing 

international investment court; and/or (ii) replacing ISDS by State-State dispute settlement; 

and/or (iii) replacing ISDS by domestic dispute resolution.151 

 

The UN Independent Expert on the promotion of a democratic and equitable international order, 

in turn, presented in his report on the ISDS (2015) the following options for going forward: (i) 

the creation of an international investment court; (ii) the creation of a State-State dispute 

settlement mechanism; or (iii) exclusive reliance on domestic dispute resolution.152  

 

 
148 UNCTAD (2015a). 
149 UNCTAD (2018). 
150 Ibid., p. 22. 
151 Ibid., p. 48. 
152 UNGA (2015). 
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One of the approaches proposed through the academia discusses substantive treaty reform and 

institutional reform simultaneously, and identifies three models for how public interest issues 

could be integrated into investor-State arbitration, notably through (i) a contract model; (ii) an 

institutional capacity building model and (iii) an arbitral activist model. The contract model 

entails adjustments into the contractual frameworks (IIAs), the institutional capacity building 

model focuses on institutional and structural changes into the current ISDS, and the arbitral 

activist model assumes an active role of tribunals that allows them to interpret broadly the 

existing sources of public international law in arbitration. It is argued that the first two models 

will always ultimately fall back on the third one, which leads to a conclusion that the ISDS needs 

to develop “indigenous principles of systemic self-governance”.153 The typology developed 

through the research work in question is helpful in categorizing some of the proposals coming 

out of the analysis presented in this report.  

 

Also the E15 initiative – a group of international experts convened by the International Centre 

for Trade and Sustainable Development and the World Economic Forum – has presented ways 

forward for the evolving International Investment Law and Policy Regime.154 The following 

elements were raised as central in this sense: (i) updating the purpose of the regime; (ii) 

clarifying key concepts, interrelationships and investor responsibilities (including defining 

sustainability characteristics of investments); (iii) further developing voluntary instruments; (iv) 

making special efforts to encourage the flow of sustainable FDI (through creating a sustainable 

investment support programme); (v) preventing and managing conflicts at the national level; (vi) 

establishing an Advisory Center on International Investment Law; (vii) introducing an appellate 

body and/or a world investment court as well as a small-claims settlement mechanism; (viii) 

creating a universal framework on international investment; and (ix) launching an inclusive 

confidence, consensus and bridge-building process on the reform of the system.155  

 

Acknowledging the need for a parallel reform approach, this section first focuses on the options 

debated as regards reforming the IIA treaty basis, and then moves on to a discussion on 

 
153 Ghouri (2014). 
154 Sauvant (2016). 
155 Ibid.  
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reforming the ISDS institutions. Furthermore, the concept of institutions with preventative 

purposes is discussed. 

 

4.2 Reforming the treaty basis   

UNCTAD presents four different strategic considerations with regard to IIAs: (i) whether or not 

to have IIAs; (ii) whether to disengage from IIAs; (iii) whether to reform IIAs or maintain status 

quo; and (iv) how to reform IIAs.156  

 

First, the decision of an individual state of whether to have or not to have IIAs could, of course, 

be made as a general policy as described by UNCTAD. However, it could also be considered on 

a case by case basis, as the arguments in favour and against IIAs may weigh differently for 

different partner countries. In the second scenario, the content of the IIA provisions becomes of 

importance in ensuring balanced outcomes. 

 

The IIA reform options can be visualized as a line, where the different strategic approaches are 

placed conceptually and in terms of message sent to investors. Two of the alternatives presented 

by UNCTAD can be described as being at the two extreme ends of the IIA reform options, 

namely maintaining status quo on one side and disengaging from the system on the other side. 

While maintaining status quo could help to bring across a message of continuity and investor 

friendliness, it would mean accepting the risks of “old generation”157 treaties and not addressing 

the challenges that some scholars have predicted would bring down the system in any case.158 In 

addition, the concerns relating to costs of proceedings and accessibility as well as national 

political challenges would remain the same as at present.159   

 

Disengaging from the system is an option at the other extreme available for individual countries. 

This could entail disengaging from (some) BITs, multilateral arbitration conventions such as 

 
156 UNCTAD (2018), pp. 18-19. 
157 UNCTAD calls as “old-generation treaties” IIAs concluded before 2010. Practically all known ISDS cases are 
based on these treaties. UNCTAD (2018), pp. 7-8.  
158 IISD (2005). 
159 UNCTAD (2015a) and (2018), pp. 18-19. 
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ICSID or the totality of the international investment framework. Nevertheless, this approach 

would not help to resolve the wider reform needs. Such an option would entail the elimination of 

ISDS related risks at an individual basis, however the effects would not be immediate: BITs 

usually have specific periods of validity and other termination conditions; and survival clauses 

included in most BITs would keep the commitments alive even up to 10-20 years. This approach 

would also entail reviewing all state contracts, as those may also include ISDS, including ICSID 

arbitration.160 For investors this might send a negative signal, unless the state adopts other 

measures favouring FDI domestically. Without international investment protection, investment 

disputes would remain in the sphere of national courts, diplomatic relations and customary 

international law. Before the first BIT was concluded in 1959 between Germany and Pakistan, 

investment relations relied on these premises. Particularly when left in the sphere of diplomatic 

protection and customary international law, the resolution of international investment disputes 

might become less transparent.  

 

The fourth strategic consideration opens a plethora of sub-considerations, notably on how to 

reform IIAs both with regard to content and the procedural side. This consideration situates itself 

approximately in the middle grounds of the line of policy options, as imagined above, and forms 

part of the contract model argumentation. While acknowledging that IIAs in general serve a 

purpose and can help to achieve important policy objectives, this approach recognizes that IIAs 

have also created issues in the past. Therefore, the objective should be to reform those parts of 

the treaty basis that may be harmful. The findings of the case analysis in this paper are strongly 

pointing towards examining this particular policy option further with a view to improving the 

current situation.  

 

Even with substantial reform of the treaty basis, agreements can never foresee all possible 

scenarios. Due to this, it has been argued that tribunals would need to engage in arbitral activism, 

that is using the diverse sources of international law at their disposal to include public policy 

objectives in their decision-making.161 Indeed, so far attempts to form a multilateral treaty on 

investment protection – which, in theory, would provide the most comprehensive reform option 

 
160 Ibid.; Ghouri (2014). 
161 Ghouri (2014). See also Anđelić (2015). 



57 

 

– have not brought results. As such, despite reforms, the number of IIAs may continue to be high 

in the future and their contents divergent. This will keep on the table the arbitral activism model 

discussed earlier, and it would even be part of any multilateral solution. 

4.3 Reforming the institutional framework 

Hand-in-hand with the reform of the treaty basis, the ISDS framework needs to be improved so 

as to achieve sustainable outcomes. Furthermore, institutions with an agenda to prevent 

investment disputes are covered under this section. Options discussed under this line of inquiry 

can be grouped under the institutional capacity building model.162 Again, the options proposed 

by UNCTAD are taken as the basis for discussion, complemented with other proposals.   

 

Institutions with a preventative agenda 

 

Institutions with a preventative agenda in view of international investment disputes have 

received relatively little attention, compared to the discourse around ISDS reform. UNCTAD has 

put forward some proposals for countries to consider with a view to strengthening dispute 

prevention and management policies at the national level, including inter-agency cooperation to 

monitor sensitive sectors or industries; inter-institutional coordination to address “potential and 

emerging” disputes; assigning an agency as a lead to address amicable settlement of disputes as 

well as creating ombuds-offices or dedicated agencies to resolve conflicts before they escalate.163 

 

UNCTAD also puts on the table the promotion of alternative dispute-resolution methods such as 

conciliation and mediation. This could happen in parallel with strengthening or setting up 

national institutions that could help to resolve issues before they develop into actual disputes, or 

prepare for international arbitration, if necessary. However, UNCTAD recognizes that this option 

can only provide a complement to a more comprehensive reform of the institutional regime.164  

 

 
162 Ghouri (2014). 
163 UNCTAD (2015b), p. 151. 
164 UNCTAD (2015a). 
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In the same spirit, the E15 proposal focuses on conflict prevention and management at the 

national level as well as the establishment of an Advisory Centre on International Investment 

Law.165 The latter would operate at the international level and support particularly developing 

countries in the management of their FDI regime, in line with the experience gained through the 

operation of the Advisory Centre on World Trade Organization Law.166  

 

Investor-State Dispute Settlement (ISDS) 

 

Two lines of possible reform action on the ISDS are presented by UNCTAD, notably (i) 

reforming the existing ISDS model while keeping its basic structure; and (ii) replacing the 

existing ISDS. No matter which alternative is chosen, reforms must also be undertaken on the 

agreement-side, as – according to UNCTAD – IIA provisions are the “root cause of many 

problems”.167 In addition to this, domestic capacity-building is required.  

 

Possibilities for “fixing existing ISDS mechanisms”, suggested by UNCTAD, include improving 

the arbitral process, essentially through more transparency and mechanisms to address the 

submission of unfounded claims as well as nomination of arbitrators; limiting investors’ access 

to ISDS through different rules; channelling sensitive cases to State-State dispute settlement; and 

introducing local litigation requirements. In the same vein, proposals to add new elements to 

existing ISDS include the introduction of effective alternative dispute resolution mechanisms and 

creating an appeals facility. On the other hand, the current ISDS model could be replaced by 

setting up of a permanent international investment court; creating State-State dispute settlement 

systems or replacing ISDS by domestic dispute resolution.168 

 

Looking at trends in relation to state choices, replacement of the ISDS by either State-State 

dispute settlement or domestic dispute resolution appears to be an unlikely option to be followed 

by a large number of states at the moment. So far, states have continued to include ISDS 

provisions in their BITs despite the forceful critics, and some states which previously expressed 

 
165 Sauvant (2016). 
166 http://www.acwl.ch/ [15 Aug. 2016]. 
167 UNCTAD (2018), p. 47.  
168 Ibid., p. 48. 

http://www.acwl.ch/
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their willingness to disengage from ISDS have reintroduced such provisions.169 However, an 

increasing number of states is now introducing provisions in view of promoting sustainable 

development in their IIAs, both through incorporating such provisions in new treaties (phase 1 of 

IIA reform) as well as modernizing old-generation treaties (phase 2 of IIA reform).170 

 

Fixing the existing ISDS system would require individual states to modify the ISDS provisions 

of their BITs on an individual basis. States have already adopted such approaches, including 

setting time limits for bringing claims; setting up government-led bodies to interpret treaties to 

improve coherence in treaty interpretation; increasing transparency by for instance requiring 

public access to dispute documentation; introducing a mechanism for discharging frivolous 

claims, etc. According to UNCTAD, the problem of such an approach is its piecemeal basis.171  

 

Different “fixing” and “replacing” options have been put forward with the intent to find 

multilateral solutions to avoid piecemeal approaches. For instance, the establishment of a body in 

the ICSID framework with the aim of interpreting the content of ICSID treaty provisions on an 

authoritative basis has been proposed. Such a body would be made up of State Parties and could 

help to address the democratic legitimacy deficit in the current system.172 Furthermore, the 

United Nations Convention on Transparency in Treaty-based Investor-State Arbitration (New 

York, 2014), in short the "Mauritius Convention on Transparency", has come to address 

transparency aspects of ISDS proceedings by making the UNCITRAL Transparency Rules apply 

to ISDS proceedings brought under the ratifying states’ IIAs.173 

 

Furthermore, establishment of an appeals facility could help to move towards coherence, 

particularly if established at the multilateral or at least at the regional level.  The appeals facility 

would be a standing body that would have the competence to review awards by arbitral tribunals 

to improve the coherence of case law, correct mistakes and improve predictability. The appeals 

 
169 See for instance the outcomes of the negotiations between Australia and Korea for the Korea-Australia Free 
Trade Agreement (KAFTA). 
170 UNCTAD (2019b), pp. 104 – 105.  
171 UNCTAD (2015a). 
172 Ghouri (2014). Ghouri calls this body a “general assembly”. 
173 See also Theodorakis (2015). 
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body would produce precedents, and thereby first-instance tribunals would need to follow its 

case law. However, full consistency would be difficult to guarantee with the current IIA regime 

of over 3,000 agreements; while other issues with this approach relate to funding, election of 

judges as well as the scope (within ICSID or beyond).174 In addition, the question of resources 

lost in arbitration in the “first-instance tribunals” still facing all the limitations of the current 

system, as well as overloading of the appeals facility can be immediately raised when assessing 

the functionality of this option as a stand-alone intervention.  

 

The creation of a permanent international investment court, on the other hand, would entail 

replacing of the ad hoc arbitration tribunals by a standing world investment court. Such a court 

could also have an appeals facility. This option would address criticisms presented on the 

appropriateness of (private) arbitration of disputes which involve states and public policy 

interests. UNCTAD estimates that establishing a world investment court would be the most 

difficult to implement, as it would require the support of a large number of states.175 To address 

this issue, the court could build on a plurilateral basis as a first step. As concerns the treaty basis, 

this option would work best with one common multilateral agreement.176 

 

For instance, the European Commission has proposed the establishment of a multilateral 

investment court, including a first instance court and an appellate tribunal with full-time 

adjudicators. This position has been put forward by the European Commission in the talks 

conducted under the United Nations Commission on International Trade Law (UNCITRAL) 

about the reform of the ISDS.177 Generally speaking, states have adopted significantly differing 

standpoints in their proposals in the UNCITRAL talks. On the one hand, a group of states have 

proposed the creation of tools to improve the current system, and on the other hand, other states 

have proposed fundamental changes such as replacing the system through the creation of a 

permanent court with an appellate body. It is interesting to note that the European Union (EU) 

has already included bilateral investment courts in its recent IIAs.178  

 
174 UNCTAD (2015a). 
175 Ibid. 
176 Ibid., see also the E15 Task Force on Investment Policy proposal in Sauvant (2016). 
177 See https://uncitral.un.org/en/working_groups/3/investor-state [accessed 22 April 2020]. 
178 European Parliament (2020). 

https://uncitral.un.org/en/working_groups/3/investor-state
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On the other hand, it has been argued that irrespective of the reforms of treaties and the 

institutional framework, any dispute settlement body would need to develop “principles of 

systemic self-governance”,179 to guide its adjudication. Indeed, guidance for treaty interpretation 

in line with the Vienna Convention on the Law of Treaties is available in international law, and 

arbitral tribunals should already take this into account at present. For instance, sustainable 

development has emerged as a general principle of international law,180 and could effectively 

support investment tribunals’ adjudication when they treat matters of public interest. This 

implies that arbitral activism would necessarily form part of any reform option adopted. With a 

view to debating the reforms needed in an inclusive manner, launching a broad-based 

confidence, consensus and bridge-building process has been proposed under the E15 initiative.181    

4.4 Shaping a sustainable way forward: linking the case analysis with the 

current reform proposals 

4.4.1 Possible areas for reform 

The relevance of labour-related arguments in international investment disputes has been 

demonstrated in this thesis through the analysis of ICSID case law and the examples beyond the 

ICSID framework. Indeed, it is important to underline the significance of foreign direct 

investment for the development and job creation in host states. From this premises it follows 

naturally that labour regulation and policies in host states are of key interest for foreign investors 

whose business environment is partially framed through these rules.  

 

Various options for the ISDS itself could be envisaged, including “fixing” the existing system or 

replacing it through a permanent international investment court (coupled with an appeals 

facility), State-State dispute settlement or domestic dispute resolution. The case law analysed in 

this report does not necessarily compel any one direction to take in this sense. As such, the 

avenues to improve the sustainable development impact of IIAs and international investment 

 
179 Ghouri (2014). 
180 Silvander (2014). 
181 Sauvant (2016).  
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dispute settlement presented in this section can be implemented both through a “fixing” and 

through a “replacement” approach. That said, the more comprehensive the level of reform – 

multilateral or plurilateral – the more coherent the outcomes of the system can be expected to be. 

 

In this sense, the case analysis presented in this paper highlights a range of issues where potential 

solutions could be sought through (i) improved legal basis and guidance; (ii) strengthened 

capacities and clearly identified roles of preventative and arbitral institutions; (iii) more inclusive 

dialogue processes in investment policymaking at the national level; and (iv) international 

cooperation. The proposed solutions and the aspects of the case analysis leading to the identified 

solution options are explained below. 

4.4.2 Improved legal basis and guidance  

Incoherence in case law, in particular vis-à-vis sustainable development objectives, could be 

helped through improved treaty drafting or through providing specific guidelines, i.e. by 

applying the contract model discussed in Section 4.1. As discussed above, this reform element 

has been taken up by various international actors and the academia, and it can in principle 

happen at any chosen level: national, bilateral, plurilateral or multilateral – noting that the last 

option would provide for a more systematic approach.  

 

From a labour and employment perspective, such clarification of key concepts through improved 

treaty drafting could help to move towards better inclusion of sustainable development aspects in 

IIAs. Further, it could help to improve coherence in arbitral decisions, particularly if agreements 

were concluded – or other solutions found – at the multilateral or plurilateral level. Arbitral 

activism as a model can help to apply international law broadly in this respect already in the 

current situation. Section 4.4.2 discusses the different IIA provisions often found in treaties that 

may require modifications from a sustainable development and balancing of rights perspective. 

 

Protection of human (and labour) rights 

 

Case law remains rather vague on the relationship between Fundamental Human and Labour 

Rights and investment protection, as discussed in Section 3.1. Indeed, it is already now possible 
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– and necessary – for investment tribunals to take into account international law in the broad 

sense in their adjudication. This entails that tribunals should consider the international protection 

of human rights, including labour rights, in their decision-making, as already done in certain 

cases (see Section 3.1). As such, they could take the lead in interpreting investment obligations 

in a manner coherent with human rights obligations, following the arbitral activism approach.  

 

Nevertheless, interpretation of IIAs was identified as the main issue with investment arbitration 

in the investment protection panel of the 2015 UN Human Rights and Business Forum.182 It may 

be that states and investors, as applicable, have not effectively invoked these other obligations in 

arbitrations. It could also be that tribunals have lacked specific expertise in these areas, or that 

they would require clear language from states in this regard. This would point to a need to find 

ways of supporting investment tribunals in questions requiring specific expertise, such as 

knowledge of labour standards.  

 

As such, rights-related objectives would be best codified through IIAs to avoid uncertainty about 

their application. Preambular clauses in view of protecting human and labour rights could be 

included in the IIA to help guide the interpretation of substantive provisions. Beyond that, states 

could also consider introducing substantive provisions with the objective of protecting these 

rights. An example is provided through the EFTA-Georgia Free Trade Agreement (2016). Article 

10.3 on the Right to Regulate and Levels of Protection of the Agreement states: 

 

“1. Recognising the right of each Party, subject to the provisions of this Agreement, to 

establish its own levels of environmental and labour protection, and to adopt or modify 

accordingly its relevant laws and policies, each Party shall seek to ensure that its laws, 

policies and practices provide for and encourage high levels of environmental and labour 

protection, consistent with standards, principles and agreements referred to in Articles 

 
182 UN Human Rights and Business Forum 2015, panel discussion on “Unpacking the Guiding Principles in 
investment disputes: is there a place for human rights in investment treaty arbitration?” In this panel, professor Z. 
Douglas argued that international investment tribunals should be able to interpret investment protection 
provisions in a manner compatible with states’ human rights obligations already in the conditions and legal 
frameworks present today, while T. Van Ho considered that there is a need for improved treaties to ensure this. 
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10.5 and 10.7, and shall strive to further improve the level of protection provided for in 

those laws and policies.”183 

 

The abovementioned provision has (at least) three different aspects of labour (and 

environmental) protection to it. First, the provision aims to secure the right to regulate and the 

right of states to determine their desired level of protection. Second, the provision includes an 

objective of seeking “high levels” of environmental and labour protection – an objective separate 

from but connected to investment protection. Third, the provision links to the equation the 

international standards, principles and agreements referenced in the Agreement’s other articles, 

including international labour standards and multilateral environmental agreements. This 

corresponds to the model of referencing global standards, also promoted by UNCTAD as one 

option in the process of modernizing treaties,184 of course also applicable to the negotiation of 

new IIAs. Same approaches have also been discussed by the E15 initiative and several authors.185 

 

Standards of treatment 

 

At a general level, the content of the FET standard has been interpreted differently by different 

tribunals, as discussed in Section 3.2. Although not identified in the cases analysed in this paper, 

research shows that the FET standard may at times be interpreted so broadly as to reach the level 

of incorporating requirements of stabilization agreements.186 As such, treaty-level clarifications 

could be considered also in this regard.  

 

Definition of an investment 

 

Another need for a clarification of the legal basis can be identified through the cases analysing 

admissibility to ISDS on the basis of provisions on the definition of an investment in Section 3.3. 

Case law is not coherent on whether a contribution to the host states’ development should be 

considered a requirement among other factors constituting a protected investment. The element 

 
183 Art. 10.5 stipulates on International Labour Standards and Agreements, while Art. 10.7 addresses Multilateral 
Environmental Agreements and Environmental Principles. 
184 UNCTAD (2018), p. 85. 
185 See, for instance, Zandvliet (2019). 
186 Ghouri (2014). 
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causing the split in ICSID case law is the approach of the tribunals in question to either only 

consider the definition of an investment as provided in the applicable BIT, or to also consider the 

provisions of the ICSID Convention in this respect (so called “double-barrel test”).  

 

As the issue is essentially a political one – notably a determination of what kind of investments 

should be protected through IIAs – State parties to IIAs and the ICSID Convention could 

consider introducing clear guidelines on this through the appropriate modality. In such a 

sustainability-oriented rule-making, the types of jobs and the kind of industry and skills 

upgrading generated through an investment could be seen as one way to assess the investment’s 

contribution to sustainable development, as such partly codifying existing case law. In very 

much the same lines, the E15 proposal includes a suggestion to identify sustainability criteria for 

investments. Some states have already included provisions in this regard in their model BITs: for 

instance, the India model BIT of 2016 integrates the Salini criteria earlier discussed, including 

significance of the investment for the development of the host country.187 

 

Exceptions clauses 

 

The cases concerning crisis-time emergency measures discussed in Section 3.4 highlight a field 

where enhanced treaty drafting could be considered to clarify the applicability of exception 

clauses and the parameters to be used in the assessment. As demonstrated through the cases 

analysed in this report, investment tribunals have been put to task to assess whether or not a 

country has contributed to its own crisis through its overall policies, including labour, trade and 

other policies, to determine the applicability of an exceptions clause. Considering the difficulty 

of the task – demonstrated, among other things, through incoherence in case law – and its 

political nature, more guidance on the exact desired content and application scope of an 

exceptions clause through IIAs themselves would be needed.  

 

Another option to address this could be a mandatory interpretation mechanism set up by the IIA, 

as proposed for instance by UNCTAD. In this model, cases where the respondent state invokes 

the exceptions clause are referred to a State-State committee composed of the state parties to the 

 
187 See also Ranjan and Anand (2017).  
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IIA in question. This committee could either guide the interpretation of the clause or issue a 

binding decision on the matter.188 Such a mechanism would, of course, bring in a strong 

diplomacy element into the ISDS that otherwise currently rests on rather private premises.  

 

Also arbitral activism could help the process. As discussed in Section 3.4, BIT exceptions 

clauses not making reference to the ILC Articles or specifically mentioning the need to show no 

significant involvement in the emergence of the crisis could be interpreted as having a high 

threshold for concluding this type of significant involvement. Some degree of attention on the 

state’s own involvement should probably be part of the consideration, though, to avoid any type 

of abuse on this point. This guideline could still be sought from the ILC Articles while keeping 

the threshold high so that only situations of abuse could be captured. The uncertain element of 

the arbitral activism model is the high dependency on individual arbitrators. One way to address 

this could be through the establishment of a code of conduct for arbitrators, for instance for those 

working under a specific ISDS setting such as ICSID.  

 

Level of action 

 

The level of action in the above reform initiatives determines the breadth of the impact of such 

reforms. Reforms of the national legislative framework only have not been discussed in detail 

but could be employed as a method. However, such an approach is limited to the state in 

question. Initiatives at a bilateral level require an important effort by individual states, as it 

would imply the review of a large stock of bilateral treaties. The impact of such an initiative is 

limited to the relations between the IIA parties concerned, apart from effects that could come to 

broaden the scope of application if MFN and umbrella clauses are adopted in the treaties.   

 

Reform action could also take place at a plurilateral or multilateral level. These approaches 

would ascertain a broader scope of impact. For instance, the community of states could consider 

introducing separate rules on a multilateral basis stating the need to interpret investment 

protection provisions in a compatible manner with other international obligations, including 

workers’ rights. A multilateral approach would help avoid a major reform action on this by 

 
188 UNCTAD (2018), p. 40. 
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individual states, resulting in a range of different kinds of solutions. Such an international 

instrument could also include specific monitoring tasks for different international organizations 

to put emphasis on the sustainability approach. The ILO, for instance, could play an important 

role in monitoring whether IIAs sometimes lead to a regulatory chill – or a chill in ratification of 

international labour standards (see proposal in Section 4.4.5). Incorporated in a multilateral 

investment protection treaty, such rules would have the most comprehensive and binding effect. 

Failing this, multilateral rules could be introduced through a Convention in line with the model 

of the Mauritius Convention, targeting the most binding effects possible. At the same time, the 

international community could also consider adopting a less binding instrument on the matter, 

thus aiming for a more comprehensive coverage of the initiative with a less coercive approach.  

 

In this context, however, one should remember the difficulties attached to multilateral initiatives 

in this field. For instance, while the ICSID Convention establishes a multilateral framework, it 

was not possible to agree on certain issues under its umbrella. One of those aspects is the 

definition of an investment that negotiating parties of the ICSID Convention decided to leave to 

be determined at the bilateral level. Further, efforts to conclude an overall multilateral 

investment treaty have not borne fruit so far.189  

4.4.3 Improved institutions 

The case law analysis reveals institutional weaknesses both at the level of prevention and 

arbitration of investment disputes. These can be identified as areas that – if improved – could 

help to avoid disputes and improve the sustainability of investments. For disputes that rise to the 

level of international arbitration, certain aspects of ISDS reform are discussed below from the 

employment and labour point of view.  

 

Dispute prevention 

 

At the national level, states require expertise in various national policy areas when they engage 

in IIA negotiations. This underlines the importance of functioning coordination mechanisms 

between different state entities as well as the social partners (employers’ and workers’ 
 

189 See, for instance, the Multilateral Agreement on Investment (MAI) proposal made by OECD in UNCTAD (1999). 
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organizations) and the wider civil society. Further, it assumes the availability of expertise in the 

specific issues that could arise. As concerns labour and employment topics, expertise in labour 

regulation is important to thoroughly assess what impacts different types of investment 

agreement provisions may have in the case of regulatory changes. As demonstrated through the 

case law analysis, states should be able to assess the consequences of investor-state agreements 

and different provisions in IIAs, also taking into account the expansionist effects of MFN and 

umbrella clauses, as applicable. 

 

Expertise and mediation capacity at the national level is equally required when problems arise in 

relations with the investors. First and foremost, this is to make sure that the flow of sustainable 

FDI can be guaranteed. Further, the cost of international arbitration is high,190 which on its own 

can lead to wariness in state regulation or SMEs choosing not to challenge the obstacles they are 

facing, as both parties usually end up covering at least their own legal costs. Furthermore, the 

losing party is ordered to pay compensation to the party who has been affected by the breach, 

and this compensation is often high, extending even to expected future profits that could not be 

realized due to the breach. The methods for calculating compensation equally vary, and the 

process at times lacks transparency due to the absence of common guidelines.191 This further 

emphasizes the need for sufficiently robust institutions able to prevent disputes.  

 

The analysis carried out in this paper shows that an important share of the identified cases were 

settled after they entered international arbitration. The settlement of the cases Centerra v. Kyrgyz 

Republic and Foresti, as discussed in Sections 3.2 and 3.5, could point towards some level of 

facility to negotiate solutions to labour-related disputes outside tribunals, possibly ranging from 

the “social dialogue culture” in labour relations (see also Section 4.4.4). This provides an 

indication of good possibilities for early resolution of disputes.       

 

As discussed above, proposals have been made towards the establishment of an Advisory Centre 

on International Investment Law at the international level as well as national institutions 

covering issues relating to international investments. Establishment of institutions with the 

 
190 See UNCTAD (2015a). 
191 Ghouri (2009). 



69 

 

objective of managing investor relations at the national level and mediating disputes could thus 

be envisaged. To avoid creating new structures and rather use the existing ones, the network of 

investment promotion agencies (IPAs) could potentially also be leveraged in this regard. Direct 

linkages and coordination mechanisms could be created between IPAs and national social 

dialogue bodies established in a number of countries.192   

 

Dispute settlement 

 

Improvement of arbitral institutions at the international level could help encounter problems 

related to the lack of coherence in case law, as well as interpretation of Treaties going against 

state obligations in other areas of international law. Problems and lack of clarity related to the 

interpretation of IIA provisions could be helped through improved or new arbitral institutions or 

other institutions of administration of justice.  

 

Binding interpretation of Treaty provisions 
 

One option to be considered are State-State committees established under IIAs with the objective 

of providing interpretation guidelines. This could help to improve the coherence of case law as 

well as sustainable development aspects, depending on the state parties’ respective policy 

positions. For instance, sustainable development has emerged as a general principle of 

international law,193 and could effectively support investment tribunals’ adjudication when they 

treat matters of public interest. Beyond arbitral activism, establishment of State-State committees 

could help to integrate such general principles into arbitration through mandatory interpretation.  

 

In certain systems, such as the NAFTA, a specific body has been set up to provide binding 

interpretations of treaty provisions. Also the recently concluded EU-Canada Comprehensive 

Economic and Trade Agreement (CETA) (Art. X.27) includes the possibility of committees 

established by the Treaty to come up with a binding interpretation of the Agreement. 

 

 
192 See more details about such tripartite bodies in ILO (2013b), p. 119 onwards. 
193 Silvander (2014). 
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The type of a bilateral arrangement presented above can be more feasible to reach than a 

multilateral solution, but it will only partially address the issues that are, in fact, global. A similar 

arrangement with a broader scope could thus be considered, such as the establishment of a body 

in the ICSID framework with the aim of interpreting the content of ICSID treaty provisions.194 

 

Improved appeals facilities 
 

In current ISDS systems, appeals over possible erroneous decisions are typically only possible on 

a limited basis, and this might affect labour-related issues among other public policy areas. 

ICSID, for instance, does not have a permanent appellate body, but only offers the possibility of 

seeking the revision or annulment of a decision on certain conditions. In such cases, an ad hoc 

annulment committee is established to reassess the case. Nevertheless, such ad hoc annulment 

committees have on different occasions declared that a tribunal has exceeded its powers in 

arbitrating a case, including in case law related to labour issues. This indicates both the need for 

review mechanisms and the fact that even with the current modalities, a part of the issues has 

been addressed. Beyond ICSID, the possibility of appeal on decisions by ISDS depends on the 

forum but is generally limited.  

 

The establishment of an appeals body either at the bilateral or at the multilateral level has been 

proposed in view of addressing the problem. However, while establishing an appeals facility can 

help improve coherence in case law, it does not address the other problems related to the current 

ISDS tribunals that would still continue functioning as a “first instance” arbitration mechanism.  

 

Permanent international investment court 
 

The proposal to establish a permanent international investment court does not only aim to 

address the issues related to lack of coherence in case law, but also the concerns related to the 

current system where private tribunals decide on cases that have potential consequences on 

public policy. At the same time, scholars point out that coherence would ultimately require not 

 
194 See the proposal on this in Ghouri (2014). Ghouri calls this body a “general assembly”. 
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only one global institution for the interpretation of international investment law, but also a 

multilateral treaty for international investment protection.195  

 

Strengthening of institutions around the arbitral scene 
 

Another tendency that can be observed in case law is that the disputing parties themselves may 

not have, at least to a sufficient extent, invoked different sources of international law in building 

their cases. Observance of newly acknowledged general principles is a case in point.196 Further, 

in the case of states, this means that they may not have invoked their obligations based on other 

areas of international law beyond international investment law. Consequently, arbitral tribunals 

have not been able to address these issues, in particular when lacking the so called “arbitral 

activism”.  

 

In an attempt to find solutions to improve the expertise available and employed in international 

arbitration, key international organizations could support entities working on investment 

promotion – or any national or international advisory bodies to be established in the future – 

through their technical advice in specific areas. These national or international bodies could, in 

turn, provide counselling to governments and enterprises, but also to civil society organizations. 

Indeed, arbitral tribunals can in certain conditions accept amicus curiae – organizations apart 

from the parties to the dispute to bring up relevant concerns to the tribunal. For instance, when 

necessary, the national employers’ and workers’ organizations could express their concerns 

about a dispute through this channel. In this endeavour, they could be supported through national 

or international advisory bodies that could receive technical support from relevant international 

organizations. Of course, also a direct technical support from international organizations to such 

representative associations can be envisaged, when possible in light of the relevant international 

organizations’ mandates.      

 
195 See, for instance, Zuleta (2015). 
196 See, for instance, on the emergence of sustainable development as a general principle of international law in 
Silvander (2014).  
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4.4.4 Improved inclusiveness of investment policy making 

One of the major underlying questions arising from the case law analysis is what could be done 

to avoid investment disputes already at the time of investment and other policy making. As such, 

this debate goes beyond the discussion about the need to formulate more sustainability-oriented 

IIAs and ISDS.  

 

Cases where an alteration of the legislative environment in the host country is challenged raise 

questions on the role of dialogue preceding such legislative changes. To what extent are foreign 

investors included in national policy debates and heard as part of the business entities operational 

in the country context? Which institutions are in place to facilitate such dialogue and how broad 

are they? From a labour and employment perspective it is important to ask what role national 

social dialogue bodies play in investment policymaking.  

 

Further, as concerns labour regulation, it would be important to investigate whether and to what 

extent key national labour market partners are involved in deciding on the national negotiating 

positions about the contents of IIAs and dispute settlement mechanisms – be it on the basis of 

BITs, megaregional agreements or any possible future initiatives towards the conclusion of a 

multilateral treaty on investments. Indeed, broad national debates – or regional and global, as 

applicable – would be important with a view to fully understanding the commitments that 

governments subscribe to, as well as the benefits and disadvantages of various options. Such 

dialogue should be supported by expert advice, and the conclusions adopted should contribute to 

the decisions ultimately taken. 

4.4.5 International cooperation  

Investments touch on a broad range of policy domains. Beyond the area of labour and 

employment, the interplay of IIA provisions with different other areas of government regulation 

comes at the forefront, such as rules concerning the protection of the environment, taxation, 

respect for human rights more broadly, and other issues. The quest for sustainable development 

thus requires comprehensive international cooperation in advancing the agenda. 
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As such, cooperation between relevant international organizations that have a role in the 

promotion of sustainable investments could prove useful in improving the balance between 

government regulation and investment protection, in facilitating the resolution of disputes before 

they escalate to the level of international arbitration and in stimulating more sustainable FDI. 

Such cooperation could also further facilitate a global understanding on the role of investments 

in promoting sustainable development. Similar proposals have been presented by the E15 group.   

 

A range of international organizations have mandates with core relevance in the area. To start 

with, the ILO has a specific mandate based on the Declaration of Philadelphia (1944) to examine 

all international economic and financial policies and measures in the light of the fundamental 

objective of guaranteeing everyone the right to pursue their material well-being and spiritual 

development in conditions of freedom, dignity, economic security and equal opportunity. 

International labour standards adopted through the ILO machinery provide minimum levels of 

protection at the global level and are increasingly being referenced directly through IIAs.  

 

UNCTAD is the leading international organization at a global level working on investment 

issues. It has a key role in supporting sustainable investment policies and in following up on 

investment trends, published through the yearly World Investment Report. The UNCTAD 

Investment Policy Framework for Sustainable Development makes a specific contribution 

towards improving the IIAs on a global scale, including the related dispute settlement systems.  

 

The WTO looks at inter-relations between trade and investments through the Agreement on 

Trade-Related Investment Measures. The Office of the UN High Commissioner for Human 

Rights works on investments as a part of the Human Rights and Business Framework and its 

Guiding Principles.  

 

At the regional level, the OECD analyses FDI and has developed various tools and instruments 

relevant for the area, including the OECD Declaration and Decisions on International Investment 

and Multinational Enterprises as well as a Policy Framework for Investment. FDI is also part of 

the EU’s common commercial policy after the entry into force of the Lisbon Treaty, and the 
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organization has been active at the international scene in contributing to the reform debates. 

Other examples include the Americas, where NAFTA deals with investment protection among 

other topics; Asia, where the Association of Southeast Asian Nations (ASEAN) countries have 

concluded an agreement on investment protection; and Africa, where the Southern African 

Development Community (SADC) has formulated a model BIT.   

 

In terms of roles that could be adopted, UNCTAD as the leading institution in international 

investments would be instrumental in coordinating the efforts and integrating in the existing 

frameworks and guidelines new elements emerging from the cooperation. Further, with its long 

tradition and expertise in social dialogue, the ILO could provide perspectives on the prevention 

and resolution of disputes through tripartite (government, employers’ organizations and workers’ 

organizations) or bipartite (employers’ and workers’ organizations) negotiations. The ILO’s 

standard-setting expertise and tripartite convening power could also be utilized in this regard.  

 

In the same vein, the key international institutions with different types of expertise in FDI and 

government regulation could support national bodies tasked with investment promotion and 

protection functions, and/or the possible Advisory Centre on International Investment Law, 

through their technical advice. Specific technical assistance to the formulation of “third 

generation” IIAs or model treaties is already being provided through UNCTAD. This support 

could be complemented by including a strengthened element on furthering a balanced approach 

in different policy fields, including labour.  

 

Furthermore, different international organizations and institutions contribute to the ongoing 

debates on the overall reform. Such initiatives include the already concluded E15 Task Force on 

Strengthening the global trade and investment system for sustainable development as well as the 

ongoing UNCITRAL talks (see Section 4.3), in particular.  
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5 Findings and conclusions 

In concluding, it is useful to look back at the initial research questions and reflect on the 

responses obtained through the investigation. First, it has been clearly demonstrated that labour-

related issues have arisen in investor-state disputes. This research shows that labour-related 

issues have come up in six per cent of ICSID cases with publicly available material. Beyond this, 

labour-related issues may have come up in ICSID cases that were not captured through the key 

word search, and in cases for which material is not publicly available. In addition, these issues 

are expected to have come up in ISDS cases beyond ICSID, as also demonstrated in this paper. 

 

Second, tribunals have handled such matters with different approaches, as could be seen in the 

analysis provided in Chapter 3 of the thesis. While some tribunals have resorted to “arbitral 

activism” and adopted a teleological approach in interpreting treaties, presenting statements of 

principle on respect for human (and labour) rights in international investment arbitration, others 

have referred back to (old-generation) agreement texts with a primarily literal and narrow 

interpretation focus. Tribunals have only to a limited extent applied the provisions of other 

treaties binding on disputing parties or general principles of international law – such as the 

general principle on sustainable development – perhaps partially because the parties have not 

always invoked such other treaties and principles. Further, several incoherencies could be 

identified in the case law studied in Chapter 3. This should be an expected outcome of a 

“system” that is fragmented in thousands of treaties, even if arbitration in the cases investigated 

in this paper was mostly concentrated under ICSID ad hoc tribunals.  

 

Third, labour-related arguments in ISDS have been made by both investors and host states. Many 

of the standard IIA provisions have provided the basis for such arguments. The FET standard is 

the most relevant IIA provision that foreign investors have relied on when bringing claims 

involving labour-related issues. Investors have also invoked provisions on expropriation and 

actions tantamount to expropriation, other standards of treatment beyond FET as well as 

investor-state agreements. Host states have, on the other hand, invoked general exceptions in 

IIAs, provisions on the definition of an investment and preamble clauses to support their defence.  
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Fourth, the research found certain direct impacts of ISDS decisions on host states’ labour and 

social regulation, while other impacts may be implied or may have appeared in a longer 

timeframe. Changes were adopted in national regulations aiming to implement affirmative policy 

priorities in South Africa after an ISDS case was initiated and later settled under ICSID. While 

change of approach and policy could also be seen in Zimbabwe after an ISDS decision 

addressing the land reform of early 2000s, it was probably more related to underlying national 

political developments than the ISDS case itself. In the latter case, the tribunal acknowledged the 

legitimacy of affirmative action policies in general but found the one implemented in Zimbabwe 

excessively discriminatory. As such, it can be expected that conflicts related to other similar 

policies and regulations may be raised in ISDS in the future. Judgements in these cases may, 

consequently, have impacts on national policies. 

 

Another observed immediate change in national policies following the settlement of an ISDS 

dispute was a modification in workers’ high-altitude premium in Kyrgyzstan. At the same time, 

cases concerning minimum wage increases were concluded with judgements that found no 

breach of investment protection agreements in that regard. These decisions, together with others 

discussed in Section 3.2, reconfirm the states’ “right to regulate” in a non-discriminatory manner, 

implying at times even a highly protected status for national labour laws. This status would still 

appear to be linked to the national context. Cases related to strikes analyzed in this paper also 

appear to indicate a high threshold for concluding state responsibility in the area.  

 

At the same time, the room for manoeuvre for states can be restricted if they have concluded an 

additional stabilization agreement directly with an investor at the entry of the investment. Such 

agreements do not impede state regulatory action but can make states liable to compensate 

investors on a stricter basis than BITs. This coupled with umbrella clauses in BITs may enable 

investors to access and present their claims before ISDS. These agreements, while initially 

limited to individual investors, have the potential to end up changing policies and regulation at 

the national level, particularly if other investors raise claims about discriminatory treatment.  
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The ICSID cases that discussed the application of exceptions clauses opened an interesting 

debate about the wider labour and economic policies of a state, their possible contribution to 

economic crises and subsequent inability to successfully invoke exceptions clauses before ISDS. 

The cases reveal a particular vulnerability on the part of the states, but it is broad in scope, and a 

direct line between the ISDS cases and possible changes in national policies cannot be drawn.  

 

The cases that discussed admissibility to arbitration on the basis of the provisions on the 

definition of an investment provide a pathway to a broader discussion of what states should 

expect of a protected investment. Such reflections have the potential to change national policies 

and regulations, as well as international investment agreements at different levels. For instance, 

strengthened importance could be given to developmental aspects such as job creation, quality of 

jobs and skills upgrading. The case where a preamble provision on respect for workers’ rights 

was invoked to argue for non-admissibility of a case to arbitration provides more impetus to 

current efforts to add direct references to workers’ rights in IIAs.    

 

At the very least, ISDS will have had an impact on both state and enterprise spending – and, 

consequently, policies – through the financial burden, as discussed in Section 4.4.3. The funds 

and human resources spent on ISDS proceedings are diverted from other purposes where they 

could have been allocated instead. 

 

Lastly, based on the findings from the case law research, different possibilities to improve the 

sustainable development and labour aspects of IIAs and ISDS were identified by the research. 

First, possibilities for improved legal basis and guidance were discussed. In relation to content, 

the research pointed to a need to clarify the contents of key provisions, many of them frequently 

incorporated in IIAs. Furthermore, it confirmed the importance of inserting specific provisions in 

IIAs on different other areas beyond investments that the state parties wish to protect.  

 

In relation to labour protection, specific provisions on respect for workers’ rights would appear 

to be useful to include to improve the predictability and sustainable development dimensions of 

arbitral decisions in this area. Preambular paragraphs are helpful in guiding the interpretation of 
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substantive treaty articles. However, provisions related to respect for workers’ rights, working 

conditions and the investment’s contribution to the development of the host state can also be 

included among the substantive provisions to be interpreted on their own. At times labour-related 

provisions in IIAs have gone beyond mere respect for rights to promoting a high level of labour 

protection in the contracting states, implying active steps to be taken to realize this. Such 

provisions would require monitoring mechanisms to be set up to follow up on improvement in 

these areas. The spread of labour provisions in IIAs may be just another manifestation of what 

the world polity theorists view as globalization of law and diffusion of “universal principles”. 

Such trends are much in line with the promotion of the global sustainability agenda.      

 

Based on the case law reviewed in this paper, treaty-level clarifications would be required for 

classic IIA provisions, in particular the FET standard and other standards of treatment, definition 

of an investment and exceptions clauses. Beyond setting clear scopes for application and 

conditions in which these provisions are applicable, sustainable development and labour 

protection principles can also be included. For instance, aspects related to decent work could be 

included in the definition of an investment – thus limiting admissibility of cases to international 

arbitration. The full protection and security standard could be further elaborated by clearer 

references to the levels of protection that can be expected, for instance in the case of strikes. 

Exceptions clauses could also touch on these aspects, for instance through including certain 

policies – such as those on legitimate affirmative action – in the coverage of exceptions. The 

national treatment standard among the standards of protection could also be limited in view of 

clearly carving out the scope for applying legitimate affirmative action policies.  

 

In terms of level of the action, the higher the level, the more comprehensive the impact that can 

be expected. The most coherent framework in a global scene could be achieved through a 

multilateral treaty on investment, assuming that a high rate of ratification could be achieved. 

With such an initiative, individual countries would not need to embark on reviewing their 

bilateral treaties one by one. However, considering the difficulties attached to this kind of a 

comprehensive endeavour, a number of other options exist as well. New plurilateral treaties 

could be developed, incorporating these aspects. A separate treaty, recommendation or guideline 
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could be adopted on the relationship between labour and human rights on one hand, and 

investment protection on the other. Mechanisms for (mandatory) interpretation of treaties by the 

state parties could be set up to clarify the treaty provisions. At a bilateral level, states can be 

inspired by global models, such as the UNCTAD Investment Policy Framework for Sustainable 

Development, to review their old-generation IIAs and formulating new ones.  

 

Furthermore, improved institutions are required to ensure a sustainable shift in international 

investment law. First, institutions with a preventative character would be required to be set up or 

strengthened. For instance, national bodies could be dedicated to the task of addressing conflicts 

with foreign investors. Many countries have investment promotion agencies that could be 

considered for this task, along with other structures. To better integrate labour-related aspects in 

the endeavour, links to national bodies dealing with labour issues could be formed. For instance, 

tripartite labour councils incorporating members from the government, as well as employers’ and 

workers’ organizations have been set up in many countries and could be assigned a role in 

various IIA, investment promotion and conflict resolution processes. A proposal has been put 

forward to establish an Advisory Centre on International Investment Law at the international 

level, and such a centre could support the national structures.  

 

Investment dispute resolution mechanisms would also require adjustment, either through 

“fixing” the current system or “replacing” it. One way to help the current frequent incoherence in 

case law would be to set up mechanisms for binding interpretation of treaty provisions. Once 

again, the higher the level of the action – for instance, multilateral or plurilateral instead of 

bilateral – the more comprehensive the impact can be expected to be.  

 

Moving towards more systemic solutions, appeals facilities can be improved to ensure more 

comprehensive review of cases. This can also happen at various levels, in the bilateral context or, 

for instance, in the context of ICSID. An appeals facility could also be coupled with an 

international investment court – a proposal providing the ultimate level of systemic response to 

improve coherence in case law as well as to address criticism on the private nature of the current 
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ISDS. An international investment court with an appeals mechanism, in turn, would work best on 

the basis of one comprehensive multilateral investment treaty.  

 

The paper also discussed other institutions in the arbitral scene, most notably amicus curiae. 

Such amicus curiae could receive technical support from bodies such as the Advisory Centre on 

International Investment Law, if established, as well as relevant international organizations. 

Simultaneously, the role of arbitral activism would remain on the table whichever institutional 

solution is adopted. As such, it will be important to ensure a comprehensive expertise in arbitral 

tribunals, including a possibility to consult different expert organizations on specific areas.  

 

Finally, international cooperation is required to find a balance in facilitating and promoting FDI 

through international investment law, while ensuring necessary levels of protection in other 

policy areas, such as labour. In light of this, different organizations having their core mandates in 

the area of promoting investment, sustainable development and decent work can have a role of 

technical assistance provider as well as that of a platform for exchange of views and consensus-

building, and development of necessary standards going forward. 
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