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Preface 

In 2013, I worked for a German NGO, which is engaged in conflict areas working with 

survivors and victims of conflict-related as well as domestic sexual violence. The projects that 

took place within different areas of the Balkans, the Middle East and North Africa focused on 

supporting local women’s NGOs and their clients, whom were women who had or continued 

to encounter various form of sexual and gender-based violence. The main object was to provide 

psychosocial support and education possibilities to victims, counselling to local social workers, 

courses on sexual violence prevention as well as encourage political lobbying efforts to adopt 

political reforms outlawing gender-based violence based on locally identified priorities.  

 For me personally, the incisive experience working for the NGO that had significant 

consequences for my later academic path was the development of a concept for a new project 

in Libya, which I supported at the time. In the wake of the uprisings across the Middle East 

and North Africa during the ‘Arab Spring’ in 2011, what were initially peaceful protests 

progressively turned into a revolution that threw Libya into a bloody civil conflict that remains 

ongoing almost a decade later.1 As early as 2013, there were reports of sexual violence 

encountered by women. However, the somewhat surprising findings of internal research and 

reports from local partners at the time detailed the extensive use of this form of violence against 

Libyan men and migrants transiting to Europe whom were caught up in the conflict.2 Although 

identified as a prime target group also by local partners, funding institutions prioritised projects 

with female victims and male participants were only considered in prevention courses, a trend 

that is widespread.3  

In public discussions, male victims were either silenced or encountered disbelief by 

their community, health care and aid workers as well as the judicial system. The lack of 

acknowledgement of male victims and its multifaceted reasons revealed the dual, highly 

                                                 
1 Alison Pargeter, Libya: The Rise and Fall of Qaddafi (Yale University Press 2012); Christopher Chivvis and 

Jeffrey Martini, Libya after Qaddafi: Lessons and Implications for the Future (Rand Corporation 2015); Carmen 

Geha, Civil Society and Political Reform in Lebanon and Libya: Transition and Constraint (Routledge 2016); 

Cherif M. Bassiouni, Libya - From Repression to Revolution: A Record of Armed Conflict and International Law 

Violations, 2011-2013 (Brill 2013)  
2 On the experiences of migrants, see for example Sarah Chynoweth, ‘“More Than One Million Pains”: Sexual 

Violence Against Men and Boys on the Central Mediterranean Route to Italy’ (Women’s Refugee Commission 

Report March 2019) <www.acaps.org/sites/acaps/files/key-documents/files/libya-italy-report-03-2019.pdf> 

accessed 25 August 2020; project reports on cases of sexual violence against men in Libya, see the project report 

compilation by the All Survivors Project Foundation, ‘Libya’, <https://allsurvivorsproject.org/wp-

content/uploads/2017/08/Libya-4.pdf> accessed 25 August 2020. On IDPs, see Megan Bradley, Ibrahim Fraihat 

and Houda Mzioudet, Libya's Displacement Crisis: Uprooted by Revolution and Civil War (Georgetown 

University Press 2016) 
3 Louise du Toit and Elisabet le Roux, ’A feminist reflection on male victims of conflict-related sexual violence’ 

(2020) European Journal of Women’s Studies 1  
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gendered standards that victims encounter in the context of extreme competition for limited 

resources to combat this form of violence. This project and the surrounding discussions sparked 

my personal interest to delve deeper into this angle on sexual violence and more specifically 

into the global narrative constructions and the judicial identification and adjudication – or lack 

thereof – of these cases. 
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1. Introduction 

 

And yet male victimization remains the most under-reported, or suppressed in advocacy 

literature, like the last taboo in the world of sexual violence.4 

Conflict-related sexual violence (CRSV) is not a new phenomenon. It has occurred “throughout 

history, across time, place and culture” with some of the earliest accounts dating back to the 

military campaigns of the Persian army who used the castration of adverse combatants to 

express their supremacy.5 Nonetheless, only since the extensive reporting of mass rapes began 

in the context of the Yugoslavian and Rwandan conflicts of the 1990s has an increased 

awareness of the occurrence of sexual violence in nearly all armed conflicts been cultivated.6  

Studies have shown that the specific forms of violence, motivations, and target groups vary 

greatly.7 In public and academic discussions, women and girls have (as shown below) remained 

the centre of focus as victims of conflict-related sexual violence.8 In this context, sexual 

violence committed against men and boys, particularly in (post-) conflict settings, remains 

under-reported and neglected in international political discourse, policy responses, as well as 

international criminal jurisprudence.9 

Extensive (but fragmented) documentation of this form of violence evidences its 

practice among others in Libya, “Syria, Congo, the former Yugoslavia, Sudan, El Salvador, 

Sierra Leone, Central African Republic, Sri Lanka, Iraq, Afghanistan and Rwanda” in the last 

                                                 
4 Xabier A. Aranburu, ‘Beyond Dogma and Taboo: Criteria for the Effective Investigation of Sexual Violence in 

Morten Bergsmo, Alf Butenschon Skre and Elisabeth J. Woods (eds), Understanding and Proving International 

Sex Crimes (Torkel Opsahl Academic EPublisher 2012) 285 
5 Valerie Vojdik, ’Sexual Violence against Men and Women in War: A Masculinities Approach’ (2014) 14 Nevada 

Law Journal 923, 926 
6 Doris Buss, Joanne Lebert, Blair Rutherford, Donna Sharkey and Obijiofor Aginam (eds), Sexual Violence in 

Conflict and Post-Conflict Societies: International Agendas and African Contexts (Routledge 2014); Cherif.M. 

Bassiouni and Marcia McCormick, Sexual Violence: An Invisible Weapon of War in the Former Yugoslavia 

(International Human Rights Law Institute 1996); Patricia A. Weitsman, ‘The Politics of Identity and Sexual 

Violence: A Review of Bosnia and Rwanda’ (2008) 30 Human Rights Quarterly 56 
7 Elisabeth J. Wood, ‘Variation in Sexual Violence during War’ (2006) 34 (3) Politics and Society 307 
8 This repeated reduction as a result of the focus on female victimhood limits the recognition of women and girls 

also as other actors in conflict and other gendered forms of victimhood. Miranda Alison, ‘Wartime sexual 

violence: women’s human rights and questions of masculinity’ (2007) 33  Review of International Studies 75, 78;  

Karen Engle, ‘Judging Sex in War’ (2008) 106 Michigan Law Review 941, 942; Rhonda Copleon, ’Surfacing 

Gender: Re-Engraving Crimes Against Women in Humanitarian Law’ (1994)  5 Hastings Women's Law Review 

243 
9 Marysia Zalewski, Paula Drumond, Elisabeth Prügl and Maria Stern, ’Introduction: Sexual violence against men 

in global politics’ in Marysia Zalewski, Paula Drumond, Elisabeth Prugl and Maria Stern (eds), Sexual Violence 

Against Men in Global Politics (Taylor and Francis 2018) 1-2; Anne-Marie de Brouwer and Laetitia Ruiz, ‘Male 

Victims and Female Perpetrators of Sexual Violence in Conflict’ in Solange Mouthaan and Olga Jurasz (eds), 

Gender and War - International and Transitional Justice Perspectives (Intersentia 2019) 
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twenty years alone.10 However, precise documentation is still lacking and consequently the 

ratio “of male to female victims can change according to how sexual violence is understood 

and recorded”.11 In Lewis’ terms, “the breadth of sexual abuses suffered by men in armed 

conflict seems practically and frighteningly unlimited.”12 Men are repeatedly identified as 

being the most at risk group in wars because as combatants they are targets of killings, “sex-

selective massacres, forced recruitments and sexual violence”.13 At the same time, the 

“gendered nature of the underlying violence” is rarely given much thought, thereby displaying 

a dichotomy between the public beliefs about men’s “invulnerability and understandings of 

perpetratorship on the one hand, and men’s lived experiences of vulnerability on the other”.14  

Within international political discourse, the gender-divided treatment of sexual violence 

is exemplified in United Nations Security Council Resolutions (UNSCR), which did not 

recognise sexual violence against men and boys until UNSCR 2106 in 201315. In comparison, 

UNSCR 1325 acknowledged the same for women and girls already thirteen years earlier in 

2000.16 The failure to account for the victimisation of men and boys supported “the idea that 

violence is essentially a women’s issue”.17 “It also implies a hierarchy of victimhood” that 

merged “gender inequality and gender vulnerability“, creating exclusionary mechanisms for a 

large group of victims within political discourses.18 

                                                 
10 Human Rights Watch, ‘“They Treated Us in Monstrous Ways”: Sexual Violence Against Men, Boys, and 

Transgender Women in the Syrian Conflict’ (Human Rights Watch, July 2020); Vojdik (n 5) 923; Sandesh 

Sivakumaran, ‘Sexual Violence Against Men in Armed Conflict’ (2007) 18 European Journal of International 

Law 253, 253-255 
11The lack of consistent and accurate documentation matters because it helps to uphold the common narrative of 

women and girls being more vulnerable to sexual violence in conflict. Michele Leiby, ’Digging in the Archives: 

The Promise and Perils of Primary Documents’ (2009) 37 Politics and Society 75, 83 cited in Chris Dolan, 

’Victims Who are Men’ in  Fionnuala Ní Aoláin, Naomi Cahn, Dina Francesca Haynes, and Nahla Valji (eds), 

The Oxford Handbook of Gender and Conflict (Oxford University Press 2017) 86, 92; Dara Kay Cohen, Rape 

During Civil War (Cornell University Press 2016) 
12 Dustin A. Lewis, ‘Unrecognized Victims: Sexual Violence against Men in Conflict Settings under International 

Law’ (2009) 27 Wisconsin International Law Journal 1, 10 
13 See Charli Carpenter, ‘Recognizing gender-based violence against civilian men and boys in conflict situations’ 

(2006) 37(1) Security Dialogue 83, 84 cited in Ellen Anna Philo Gorris, ’Invisible victims? Where are male 

victims of conflict-related sexual violence in international law and policy?’ (2015) 22(4) European Journal of 

Women’s Studies 412, 416; Sandesh Sivakumaran, ‘Prosecuting Sexual Violence against Men and Boys’ in Anne-

Marie de Brouwer, Charlotte Ku, Renée Römkens, and Larissa van den Herik (eds), Sexual Violence as an 

International Crime: Interdisciplinary Approaches (Transitional Justice Series 12, Intersentia 2013) 93 
14 Dolan (n 11) 90, 93 
15 UNSC Res 2106 (24 June 2013) UN Doc S/Res/2106 
16 Only in 2019, did the UN adopt a further Resolution, UNSCR 2467, that specifically recognises the demand for 

equitable access to medical and psychological help for sexual violence victims of all genders. See Human Rights 

Watch (n 10) 6. On the intertwining of sexual violence discourses in the UN with a securitisation agenda see Kerry 

F. Crawford, Wartime Sexual Violence: From Silence to Condemnation of a Weapon of War (Georgetown 

University Press 2017) 91-120 
17 Heleen Touquet and Ellen Gorris, ‘Out of the shadows? The inclusion of men and boys in conceptualisations 

of wartime sexual violence’ (2016) 24 Reproductive Health Matters 36, 40 
18 Ibid 40; Dolan (n 11) 86 
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 Related to the political discussions, a similar dynamic is visible also in international 

law (IL) and international criminal law (ICL) in particular. In the 1990s, the then-newly formed 

International Criminal Tribunals for Yugoslavia (ICTY) and Rwanda (ICTR) were among the 

first international criminal courts to address sexual violence as a phenomenon.19 The 

Commission of Experts report (hereafter “Bassiouni” report), preceding the set-up of the ICTY, 

documented the violations of international humanitarian law (IHL) taking place during the 

conflict in the Former Yugoslavia. It included evidence of extensive sexual violence during the 

conflict also against men.20 Based on the report, among one of the first cases addressing sexual 

violence in conflict in the ICTY was Tadić, which also contained evidence of sexual abuses 

committed against men in Yugoslav prisons.21  

However, despite the early inclusion in criminal proceedings, a shift in attention and 

the specific framing of the widespread use of sexual violence as a “war against women” by 

feminist activists led to the general framing of sexual violence as a gendered crime that 

specifically targets women.22 Vojdik argues that if acknowledged under ICL, sexual violence 

against men “typically [was] categorized as ‘torture’ or ‘mutilation’ rather than as rape or 

sexual violence. As a result, it has been normalized under international law, assumed to be a 

part of the horrors of war in which men as warriors participate, and shrouded in silence.”23  

Sexual crimes committed against men and boys among others in conflicts have 

historically not achieved the same level of scrutiny as those committed against women and 

girls. Nonetheless, since 2005, an increasing number of scholars have contested the existing 

definitions of conflict-related sexual violence.24 They frame men as the “yet ‘unrecognised’ or 

                                                 
19 Kelly D. Askin, War Crimes Against Women: Prosecution in International War Crimes Tribunals (Kluwer Law 

International 1997) 
20 UNSC, ’Final Report of the Commission of Experts established pursuant to Security Council Resolution 780’ 

(27 May 1994) Doc No. S/1994/674 paras 241-253 
21 Prosecutor v Duško Tadić (Initial Indictment) IT-94-1-I (13 February 1995) para 2.6 
22 See Alexandra Stiglmayer, Mass Rape: the War Against Women in Bosnia-Herzegovina (University of 

Nebraska Press 1994); Janet Halley, ‘Rape at Rome: Feminist Interventions in the Criminalization of Sex-Related 

Violence in Positive International Criminal Law (2008) 30 Michigan Journal of International Law 1, 6 
23 Vojdik (n 5) 926 
24 See specifically the work by Sandesh Sivakumaran, 'Male/Male Rape and the Taint of Homosexuality ' (2005) 

27 Human Rights Quarterly 1274; Sivakumaran (n 10); Sandesh Sivakumaran, ‘Lost in translation: UN responses 

to sexual violence against men and boys in situations of armed conflict‘ (2010) 92 (877) International Review of 

the Red Cross 259; Lewis (n 12); Valerie Oosterveld, ‘Sexual Violence Directed Against Men and Boys in Armed 

Conflict or Mass Atrocity: Addressing a Gendered Harm in International Criminal Tribunals’ (2014) 10 Journal 

of International Law and International Relations 107; Carpenter, ‘Recognizing gender-based violence against 

civilian men and boys in conflict situations’ (n 13); Hilmi M. Zawati, ‘Impunity or Immunity: Wartime Male Rape 

and Sexual Torture as a Crime Against Humanity’ (2007) 17(1)Torture 27; Robert O’Mochain, ‘Male Directed 

Sexual Violence in Conflict: A Challenge for Gender Studies’ (2018) 7 (1) Masculinities and Social Change 1; 

Solange Mouthaan, ‘Sexual Violence against Men and International Law – Criminalising the Unmentionable’ 

(2013) 13 International Criminal Law Review 665; Leila Ulrich, ‘”But What about men?” Gender disquiet in 

international criminal justice’ (2019) Theoretical Criminology 1; Anjali Manivannan, ‘Seeking Justice for Male 
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‘invisible’ victims of conflict-related sexual violence: invisible through underreporting and the 

limitations of national and international legal frameworks”.25  

These scholars have aimed to expand the consensus regarding what form sexual 

violence may take, why it is committed specifically against men, and highlight some of the 

consequences of this form of violence on the victims. They have shown that depending on the 

cause and purpose, sexual violence against men and boys (CRMSV) takes various physical and 

mental forms, and can “include rape, both oral and anal; castration and/or sterilization; genital 

violence, including beatings and electric shocks aimed at the penis or testicles; forced incest; 

forced masturbation; forced nudity, often accompanied by threats or humiliation; and sexual 

slavery”.26 

In this context, it can have “multiple functions: to maintain and enforce the established 

gender order; to weaken, demoralize, and destroy collectives of people; to construct ethnicity, 

national and other forms of collective identity; and to both construct and resist the dominance 

of transnational and global actors” as well as “symbolically construct the male perpetrators as 

masculinized men while simultaneously feminizing the male victims, and to weaken or destroy 

the community to which the victimized men belong”.27 Within conflict contexts, gender 

identities are even more forcefully inscribed to certain gendered bodies, such as “mother 

nation” or the male “enemy nation [which] must be violated (raped even) and conquered”.28 

The functions may partially resemble the reasons underlying also conflict-related 

sexual violence against women and girls (CRFSV). However, one of the main distinctions that 

Sivakumaran points out is the meaning attached to male on male rape, whereby either the 

perpetrator or the perpetrated or both are assumed to be homosexual or become so as a result 

of the use of force. Underlying this ‘discrediting’ is a power construction in which “[p]ower is 

equated with masculinity, and by masculinity one is of course referring to heterosexuality”.29 

Thereby, the “’taint’ of homosexuality” is “placed on the same level of moral gravitude as 

                                                 
Victims of Sexual Violence in Armed Conflict’ (2014) 46 International Law and Politics 635; Aliraza Javaid, 

’Male rape, masculinities, and sexualities’ (2018) 52 International Journal of Law, Crime and Justice 199; Marysia 

Zalewski, Paula Drumond, Elisabeth Prugl and Maria Stern (eds), Sexual Violence Against Men in Global Politics 

(Taylor and Francis 2018); Clarie Bradford Di Caro, ‘Call it What it is: Genocide through Male Rape and Sexual 

Violence in the Former Yugoslavia and Rwanda’ (2019) 30 Duke Journal of Comparative and International Law 

57; Heleen Touquet, and Philipp Schulz. ‘Navigating Vulnerabilities and Masculinities: How Gendered Contexts 

Shape the Agency of Male Sexual Violence Survivors’ (2020) Security Dialogue 1; Aliraza Javaid, ‘Feminism, 

masculinity and male rape: bringing male rape ‘out of the closet’ (2016) 25(3) Journal of Gender Studies 283, 291 
25 Gorris (n 13) 413 
26 Vojdik (n 5) 929 
27 Ibid 926-927 
28 Chiseche Salome Mibenge, Sex and International Tribunals: The Erasure of Gender from the War Narrative 

(University of Pennsylvania Press 2013) 14 
29 Sivakumaran, ‘Male/Male Rape’ (n 24) 1298; Javaid (n 24) 284 
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forced castration and incest” and is experienced as particularly degrading in specific religious 

communities and societies in which homosexual behaviour is criminalised”, with the latter 

subjecting victims to the risk of criminal prosecution.30 Underlying this dynamic is the 

“deliberate wish to instil terror, and to inflict pain and public humiliation”.31  

This distortion of masculinity constructions is explained to feed into the under-reporting 

and under-documentation of this form of violence.32 The most common causes for this under-

reporting are named as the lack of words to report it, absence of evidence, owing to “shame, 

confusion, guilt, fear and stigma” but also non- recognition by society and other actors for 

reasons of prevailing gender-stereotypes or societal pressures.33 Edström and Dohlan also 

identify the “disempowering media narrative of silenced, isolated and wholly marginalized 

male survivors” as causes for the creation of the image of men as passive victims.34 Therefore, 

the documented cases reflect only a fraction of the actual cases taking place.35  

Nevertheless, for investigation purposes as well as Court proceedings, documentation, 

crime classifications and framings take on a central role. Sivakumaran points at the importance 

of legal frameworks taking account of or at least not colliding with “societal definitions” in 

order to facilitate the “correct naming and labelling” of crimes.36 Within a criminal trial setting, 

the framing and classification of experiences is shaped not only by the evidence that victims 

give, but also investigation and reporting officers, trial chamber personnel, as well as 

prosecutors and defence lawyers, and, fundamentally the law itself.37  

As mentioned above, the labelling and criminalisation of acts of sexual violence in 

international criminal law is a more recent development that has been fundamentally shaped 

by the Yugoslavian and Rwandan conflict dynamics and feminist discourses of the gender 

dynamics underlying war.38 Feminist writings have explored the differences in the 

                                                 
30 Sivakumaran, ‘Male/Male Rape’ (n 24) 1298-1299, Lewis (n 12) 9; Anne-Marie de Brouwer, ’The Importance 

of Understanding Sexual Violence in Conflict for Investigation and Prosecution Purposes’ (2015) 48(3) Cornell 

International Law Journal 639, 645-646 
31 Élise Féron, Wartime Sexual Violence Against Men: Masculinities and Power in Conflict Zones (Rowman & 

Littlefield Publishers 2018) 35;  Sivakumaran (n 24) 1286 
32 Sivakumaran, ‘Prosecuting Sexual Violence Against Men and Boys’ (n 13) 81-82  
33 Lewis (n 12) 8-9; Lara Stemple, ’Male Rape and Human Rights’ (2009) 60 Hastings Law Journal 605, 616, 

637; Gorris (n 13) 415 
34 Jerker Edström and Chris Dolan, ‘Breaking the spell of silence: Collective healing as activism amongst refugee 

male survivors of sexual violence in Uganda’ (2018) 32(2) Journal of Refugee Studies 175, 176 
35 Sivakumaran, ‘Sexual Violence Against Men in Armed Conflict’ (n 10) 255  
36 Sivakumaran, ‘Male/Male Rape’ (n 24) 1287 
37 See for example Michelle Jarvis and Kate Vigneswaran, ‘Challenges to Successful Outcomes in Sexual 

Violence Cases‘ in Serge Brammertz and Michelle Jarvis (eds), Prosecuting Conflict-Related Sexual Violence in 

the ICTY (Oxford University Press 2016) 
38 See for example Rosemary Grey, Prosecuting Sexual and Gender-Based Crimes at the International Criminal 

Court: Practice, Progress and Potential (Cambridge University Press 2019) 
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consequences of conflict and conceptualisations of security on women and men. Further, they 

have addressed the creation of gender constructions and performances in conflict for example 

through the lens of ethnicity, militarism and (hyper)masculinities, patriarchal power and 

domination.39  

Focusing specifically on international legal frameworks, feminist studies have 

examined how IHL and ICL replicate harmful gender stereotypes by othering or reducing 

women and girls to passive actors for example.40 Even though feminist literature on conflict 

and international criminal law is extensive and multifaceted, the dominant, shared implication 

among feminist research has been an emphasis on women as victims of violent male 

perpetrators.41 Within these feminist discourses, men have mostly remained an 

“undifferentiated, even universal” subject, perceived in a unidimensional way as combatants 

and/or offenders thereby serving a “very specific, gendered narrative of war”.42 

Building on feminist theories, masculinities scholars have sought to address this gap.43  

The masculinities term as well as men’s studies emerged in the 1980 as a sociological 

discipline. These scholars seek to conceptualise men’s identities and examine particularly 

power and subordination structures embedded in different cultures and societies as well as their 

performances that uphold and negate certain practices of manhood and maleness. The focus of 

many masculinities studies has been on the deconstruction of male privilege, identity, and 

power as well as male-male relations.44  

                                                 
39 Féron (n 31) 1 
40 See Karen Engle, ’Feminism and Its (Dis)Contents: Criminalizing Wartime Rape in Bosnia and Herzegovina’ 

(2005) 99 The American Journal of International Law 788; Janet Halley, ‘Rape in Berlin: Reconsidering the 

Criminalisation of Rape in the International Law of Armed Conflict’ (2008) 30 Michigan Journal of International 

Law 78; Halley, ‘Rape at Rome’ (n 22) 
41 Ruth Graham, ’Male Rape and the Careful Construction of the Male Victim’ (2006) 15(2) Social and Legal 

Studies 187, 187; Weiss argues that the sexualisation of men’s disposition, their foremost role in society, and the 

“theoretical linkages between sexual aggression and masculinity, or hypermasculinity […] are so well established 

in the ways in which rape and sexual assault have been conceptualized over the years that to envision men as 

victims (or women as aggressors) requires a conscious bracketing of preconceived notions about both sexual 

violence and gender.” Karen G.Weiss, ’Male Sexual Victimization: Examining Men’s Experiences of Rape and 

Sexual Assault’ (2010) 12 (3) Men and Masculinities 275, 276 
42 Nancy E. Dowd, ’Masculinities and Feminist Legal Theory’ (2008) 23 Wisconsin Journal of Law, Gender and 

Society 201, 204; Dubravka Zarkov, ‘The body of the other man: Sexual violence and the construction of 

masculinity, sexuality and ethnicity in Croatian media’ in Fiona C. Clark and Caroline O. N. Moser (eds), Victims, 

perpetrators or actors? Gender, armed conflict and political violence (Zed Books 2001) 69, 69 
43 As a starting point, masculinities theorists acknowledge that “men as a group remain more powerful, privileged, 

and supported than women as a group”. Dowd, ’Masculinities and Feminist Legal Theory’ (ibid) 208; Judith 

Kegan Gardiner, ‘Men, Masculinities and Feminist Theory’ in Michael Kimmel, Jeff Hearn, and R.W. Connell 

(eds), Handbook of Studies on Men and Masculinities (Sage Publications 2005) 
44 Vojdik (n 5); Féron (n 31) 29; see also the Nevada Law Journal edition 13 (2) (2013) on Men, Masculinities, 

and Law: A Symposium on Multidimensional Masculinities Theory¸ Ann C. McGinley, ‘Introduction: Men, 

Masculinities, and Law’ (2013) 13(2) Nevada Law Journal 315; Martha  Albertson  Fineman, ‘Feminism, 

Masculinities and Multiple Identities’ (2013) 13(2) Nevada Law Journal 619; Nancy E. Dowd, Nancy Levit and 
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Within the context of IHL and ICL, masculinities studies have addressed various forms 

of male power embedded in the concepts of masculinity that uphold conflict structures and are 

constrained or empowered by law.45 Furthermore, the marginalisation of certain men belonging 

to minority groups based on sexual orientation, race or class inscribed in or perpetuated by 

legal frameworks has also received some attention.46 These discussions have contributed to the 

recognition of the factors legitimising victimhood, meanings attached to various forms of 

power, and the marginalisation structures imbued within laws and legal narratives.47 

While it is important to recognise especially the value of a masculinities perspective for 

the analysis of sexual violence in conflicts, in this thesis I am particularly interested in the 

broader theoretical framing practices that have informed the larger ICL governance discourse. 

This thesis therefore focuses on the influence of feminist theories and narratives on ICL 

tribunals and courts, and the consequences of the promoted feminist interpretations of sexual 

violence on male victims.48 Given the influence of feminist theorists on the inclusion of sexual 

violence as a crime in ICL, it is worth noting that little attention has been paid to examining in 

detail the interaction between different (feminist) theorists’ and activists’ narratives of sexual 

violence in conflict and ICL case law addressing men as victims of this form of abuse. This 

thesis seeks to address this gap. It utilises a threefold analytical approach tracing the 

development of case law on sexual violence not in terms of the development of legal categories, 

but questions the interpretation and framings of gendered categories as well as the “narrow 

conception of the [gendered] social order protected by ICL”.49 

 

                                                 
Ann C. McGinley, ‘Feminist Legal Theory Meets Masculinities Theory’ in Michael S. Kimmel, Ann C. 

McGinley, Frank R. Cooper (eds), Masculinities and the Law: A Multidimensional Approach (NYU Press 2012) 
45 See for example Frédérick Mégrét, ’The Laws of War and the Structure of Masculine Power’ (2018) 19 

Melbourne Journal of International Law 200; Brandon Hamber, ’There Is a Crack in Everything: Problematising 

Masculinities, Peacebuilding and Transitional Justice’ (2016) 17 Human Rights Review 9; Janine Natalya Clark, 

‘The Vulnerability of the Penis: Sexual Violence against Men in Conflict and Security Frames’ (2019) 22(5) Men 

and Masculinites 778; Gözde Turan, ‘Manhood Deprived and (Re)constructed during Conflicts and International 

Prosecutions: The Curious Case of the Prosecutor v Uhuru Muigai Kenyatta et al.’ (2016) 24 Feminist Legal 

Studies 29 
46 Michael S. Kimmel, Ann C. McGinley, Frank R. Cooper (eds), Masculinities and the Law: A Multidimensional 

Approach (NYU Press 2012); Peter Dunn, ‘Men as Victims: “Victim” Identities, Gay Identities, and 

Masculinities’ (2012) 27(17) Journal of Interpersonal Violence 3442 
47 Graham (n 41) 200; R.W. Connell and James W. Messerschmidt, ‘Hegemonic Masculinity - Rethinking the 

Concept‘ (2005) 19 (6) Gender and Society 829, 834 
48 Dowd notes that contrary to masculinities theories feminists provide more developed “tools to address much 

more strongly inequality, subordination and how to shift from power-over to power-with” framings. Dowd (n 42) 

231 
49 Hilary Charlesworth, ‘Feminist Methods in International Law’ (1999) 93(2) The American Journal of 

International Law 379, 394 
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1.1 Research Questions  

To this end, this thesis firstly seeks to examine how the discussion of sexual violence against 

men has evolved in the ICTY, the ICTR, the Special Court for Sierra Leone (SCSL), and the 

International Criminal Court (ICC). It looks specifically at the thematic development of this 

discussion. In conjunction with this, it explores how feminist legal scholars’ and activists’ 

framings and interpretations of sexual violence are visible in ICL case law. Thirdly, it critically 

reflects on feminist framings of sexual violence in conflict that were adopted by international 

courts and tribunals, specifically the contributions and consequences of these framings on 

sexually abused men in (post-) conflict circumstances. 

 

1.2 Terminology 

The terminology related to gender utilised in this research is contested in their understanding 

and far from unidimensional in their application. Therefore, a brief definition of the different 

terms’ usage in the context of the following research is required. Rather than taking these as 

fixed values, they function as guidelines for this thesis. Speaking about conflict-related sexual 

violence, two central and often misunderstood and misused concepts arise: sex and gender.  

‘Sex’ is traditionally understood as biological characteristics that physically distinguish 

women and men as male or female, though these categories’ apparent ‘normalness’ and 

indisputability has increasingly been questioned by feminists.50 In contrast, ‘gender’ is 

understood as role performances and constructions of masculinity and femininity created by 

society. These determine an individual’s room of manoeuvre and specifically the interactions 

between men and women in all areas of society in terms of “access to resources, security, power 

                                                 
50 Hilary Charlesworth, ’Talking to Ourselves? Feminist Scholarship in International Law’ in Sari Kouvo and Zoe 

Pearson (eds), Feminist Perspectives On Contemporary International Law: Between Resistance and Compliance? 

(Hart Publishing 2014) 30; Neither women/girls nor men/boys refer to uniform groups as their  identities, options, 

and experiences are shaped by factors including their age, economic class, race, clan, tribe, caste, ethnicity, 

religion, sexuality, physical ability, culture, geographic location, state citizenship and national identity, and their 

positioning in both local and global economic processes.” Carol Cohn, Women and Wars: Contested Histories, 

Uncertain Futures (Polity Press 2013) 2; However, their “collective privilege puts men as a group above women 

as a group, and infuses structures, culture, and policy with masculinities because men have historically held 

positions of power. [… Nevertheless, even w]ithin the collective of men and boys, there are hierarchies that 

reserve the highest privileges to only certain men and boys, and sometimes outweigh the benefits of manhood.” 

Dowd, Levit and McGinley (n 44) 25; See also Connell and Messerschmidt (n 47), and Nancy E. Dowd, The Man 

Question: Male Subordination and Privilege (New York University Press 2010) 
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and participation in political, cultural and religious” as well as economic endeavours.51 Yet, 

gender is often conflated with women and their ‘issues’ in public discussions.52 

Masculinity does within this understanding not refer to a set identity or characteristic 

but to an evolving “social practice of gender that constructs men as masculine and heterosexual, 

defined in opposition to those men who are perceived as effeminate or homosexual and 

women”.53 The performance of masculinity is not necessarily tied to the possession of a 

“biologically male body” and “is not unitary”, though specific forms of culturally dominating 

masculinities are framed as hegemonic, patriarchal and empowered.54  

Specifically within the latter frame, “violence is often the single most evident marker 

of manhood”, driven by the need to control and the constant confrontation with the inability to 

be and remain in control.55 In turn, femininity is similarly a social practice, predominantly 

defined in opposition to the masculine. The term is ascribed with so-called soft traits of 

emotional expression, sensitivity, and caring capabilities biologically embodied and 

symbolised through motherhood. However, it also encompasses fear, physical dependency and 

inferiority that flow from female subjugation enabled by dominant and hegemonic masculinity 

traditionally upheld through “sexual violence, religion and law”.56  In Carol Cohn’s words  

[j]ust as colonialism, slavery, class, race, and caste are all systems of power, so is 

gender. Each rests upon a central set of distinctions between different categories of 

people, valorizes some over others, and organizes access to resources, rights, 

responsibilities, authority and life options along the lines demarcating those groups.57  

This power contestation takes place not only across these groupings but also internally, 

and these role conceptions are constantly renegotiated through discourse. Thereby, each 

person’s value within the larger community is shaped by their capability to assume, execute 

and conform to these constructed roles. Even though gender roles differ in each society, a 

shared element of all gender conceptions is the discrimination and hierarchisation inherent to 

                                                 
51 Mibenge (n 28) 10; Gina Heathcote, Feminist Dialogues on International Law: Successes, Tensions, Futures 

(Oxford University Press 2019) 7 
52 Cohn (n 50) 3 
53 Vojdik (n 5) 926; see also Dowd, ‘The Man Question’ (n 50) 3 
54 Dowd, ‘Masculinities and Feminist Legal Theory’ (n 42) 209-210 
55 Michael S. Kimmel, Masculinity as Homophobia: Fear, Shame, and Silence in the Construction of Gender 

Identity in Mary M. Gergen and Sara N. Davis (eds), Toward a New Psychology of Gender (Routledge 1997) 234 

in Vojdik (n 5) 926,; Scott Coltrane, Theorizing Masculinities in Contemporary Social Science, in Harry Brod 

and Michael Kaufman (eds), Theorizing Masculinities (Sage Publications 1994) 39, 55 referenced in Dowd, 

‘Masculinities and Feminist Legal Theory’ (n 42) 213 
56 Mimi Schippers, ’Recovering the feminine other: masculinity, femininity, and gender hegemony’ (2007) 36 

Theory and Society 85; Susan Brownmiller, Femininity (Ballantine Books 1985) 16, 18 
57 Cohn (n 50) 4 
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the concept.58 This discrimination extends to all levels of economic, political and legal 

involvement and treatment of male and female members of society. It follows that even justice 

is gendered and unequal, replicating existing societal debates.59  

 Furthermore, what is discussed in case law depends on what is understood by sexual 

violence, specifically conflict-related sexual violence. In a UN Secretary General Report, it is 

defined as:   

rape, sexual slavery, forced prostitution, forced pregnancy, forced abortion, enforced 

 sterilization, forced marriage and any other form of sexual violence of comparable 

 gravity perpetrated against women, men, girls or boys that is directly or indirectly 

 linked to a conflict. That link may be evident in the profile of the perpetrator, who is 

 often affiliated with a State or non-State armed group, which includes terrorist  

 entities;  the  profile  of  the  victim,  who  is  frequently an actual or perceived 

 member of a political, ethnic  or  religious  minority  group  or  targeted  on  the  basis  

 of  actual  or  perceived  sexual  orientation  or  gender  identity;  the  climate  of  

 impunity,  which  is  generally associated with State collapse, cross-border 

 consequences  such  as  displacement  or  trafficking,  and/or  violations  of  a  

 ceasefire  agreement.60  

For simplification purposes, in the thesis reference is made predominantly to sexually 

abused men in conflicts and not ‘men and boys’. This should not deflect from the fact that both 

men and boys were, and can be, victims of sexual violations. Boys are primarily mentioned in 

the literature and in ICL judgments as child soldiers being utilised as sex slaves or in 

imprisonment situations.61 However, this choice of framing reflects that in the vast majority of 

judgments and evidence “this type of violence is primarily exerted on individuals who are 

considered, socially, culturally and sexually, as grown men, even though they might not have 

reached adulthood in the Western legal sense”.62 

 Other contested terminology links to the usage of ‘victims’ and ‘survivors’. The former 

is primarily used in this thesis recognising that not all victims lived after being sexually abused.  

                                                 
58 Mibenge (n 28) 10; Cohn (n 50) 5 
59 Sara Sharratt, Gender, Shame and Sexual Violence: The Voices of Witnesses and Court Members at War Crimes 

Tribunals (Routledge 2011) 127 
60 Report of the United Nations Secretary-General, “Conflict-Related Sexual Violence” (29 March  2019) Doc No 

S/2019/280 <www.un.org/sexualviolenceinconflict/wp-content/uploads/2019/04/report/s-2019-80/Annualreport- 

2018.pdf> accessed 7 March 2020, 3 
61 See for example Rosemary Grey, ’Sexual Violence against Child Soldiers: The Limits and Potential of 

International Criminal Law’ (2014) 16(4) International Feminist Journal of Politics 601, 603 and the case ICC,  

Prosecutor v Thomas Lubanga Dyilo (Procedural Matters - Open Session) ICC-01/04-01/06-T-107-ENG, T Ch I 

(26 January 2009) 11, paras 21-23 
62 Féron (n 31) 7 
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Furthermore, as Jarvis points out, the victim terminology is commonly in use by ICL tribunals 

and courts as well as adopted in the ICC Elements of Crime.63 

 

1.3 Methodology 

This research utilises a feminist legal methodological approach. This methodology developed 

in conjunction with feminist theories arising out of the need for feminist scholars to find ways 

of contesting the “necessity, naturalness, or neutrality of the methodological norms that govern 

legal decision-making”.64 It reveals the gendered effects and silences of law that perpetuate 

certain notions of what is considered feminine and masculine. Feminist methods challenge the 

impartiality of a legal structure that is not gender inclusive despite claims to neutrality but 

prioritises men’s standpoints and reinforces binaries in international law.65  

Thereby the aim of feminists has been to achieve equal or more integrative results in 

existing judicial systems and reform laws to remove the prevailing gendered effects. The 

method seeks to achieve these reforms by revealing interdependencies between conceptions 

and reframing existing binaries, dichotomies as well as the assumptions underlying these laws. 

The methodical priority is placed on the engagement with discourses and narratives that 

precede or are created for example in judgments and highlight alternative and often excluded 

perspectives. Contrary to the subjects and systems they criticise, feminist methods do not claim 

objectivity but openly pursue specific political agendas and invite the engagement with the 

discourses and questions they put forth.66 

While at first predominantly concerned with the so-called ‘women question’, 

remedying the legal discrimination of women, the methodological and analytical approach has 

been broadened to address to “cultural and social construction not only of the category of 

gender […] but also of the category of sex”.67 This form of “feminist rationality ‘acknowledges 

greater diversity in human experiences,’ ‘openly reveals its positional partiality,’ and ‘open[s] 

up the possibilities of new situations rather than limit[ing] them within prescribed categories 

                                                 
63 Michelle Jarvis, ‘Overview: The Challenge of Accountability for Conflict- Related Sexual Violence Crimes’, 

in Serge Brammertz and Michelle Jarvis (eds), Prosecuting Conflict-Related Sexual Violence at the ICTY (Oxford 

University Press 2016) 17 
64 Kathryn Abrams, 'Feminist Lawyering and Legal Method' (1991) 16 Law and Social Inquiry 373, 403 
65 Charlesworth, ‘Feminist Methods in International Law’ (n 49) 392  
66 Ibid 379-380; Catherine O’Rourke, ‘Feminist Legal Method and the Study of Institutions’ (2014) 10(4) Politics 

and Gender 691, 694 
67 Ekaterina Yahyaoui Krivenko, ‘The ICJ and Jus Cogens through the Lens of Feminist Legal Methods‘ (2017) 

28(3) The European Journal of International Law 959, 962  
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of analysis’”.68 This methodology is characterised by different approaches to “look ‘beneath 

the surface of law to identify the gender implications of rules’” and norms and identifying 

“[l]egal conventions such as argument by analogy or precedent [which] can be the instruments 

for legitimating oppression”.69 The methodological approaches vary in focus and application. 

Consequently, they are subjective and exposed to modifications as their interpretations are 

adapted to the context and setting of the specific international law structure or notion under 

review.70  

Nonetheless, these differing approaches can be broadly classified into three categories. 

Katherine Bartlett termed these as asking the woman question, feminist practical reasoning and 

consciousness-raising. Asking the woman question is “designed to identify the gender 

implications of [legal] rules and practices which might otherwise appear to be neutral and 

objective”.71 It seeks to expose the social constructions and biases incorporated in laws, the 

selection process of what is considered significant evidence and precedents, overlooked 

interests and concerns as well as decision-makers awareness of gendered consequences of their 

practices and prejudices.72 This is done in two ways, either pointing out the empirical fault lines 

upon which the assumed gender divide rests or while accepting the existence of gender 

distinctness contesting the utilisation of these divergences as they disadvantage either gender 

construction.73  

Practical reasoning in turn focuses on the reasoning process itself laying a specific 

emphasis on the contextualisation of problems and the subsequent applicability of rules and 

their inclusiveness. Further, it questions the dominant position of the concept of community 

and the ability of a community to facilitate inclusive representation. It is based on the 

assumptions that the inclusion of gender factors in reasoning processes provides different 

responses to determine decision-makers’ goals and ways of achieving these.74   

Consciousness-raising relies on the sharing of personal experiences and storytelling, 

including discussions in trials as well as testimony giving. It seeks to uncover hidden broader 

                                                 
68 Katherine Bartlett, ’Feminist Legal Methods’ (1990) 103(4) Harvard Law Review 829, 830-831 in Yavuz Selim 

Alkan, ’Feminist Legal Methods: Theoretical Assumptions, Advantages and Potential Problems’ (2012) 9(2) 

Ankara Law Review 157, 162 
69 Nancy Levit and Robert M. Verchick, Feminist Legal Theory: A Primer (2nd ed., New York University Press 

2016) 49; Abrams (n 64) 389 
70 Krivenko (n 67) 962 
71 Bartlett (n 68) 837 
72 Ibid 845-846; Levit and Verchick (n 69) 
73 Levit and Verchick (n 69) 43 
74 Bartlett (n 68) 849- 855 
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structures of institutional dominance and societal injustices questioning the existing 

interpretations of facts.75 

Though this paper draws on some notions of all three approaches, it is particularly 

informed by the asking the women question approach. The tools and setting of questions that 

the approach provides can be applied to a gender discussion that is inclusive of men subjected 

to sexual abuse. As Levit and Verchick note, “men too can be disadvantaged by gendered tilts 

in the law” and thus this approach caters not only to identifying the silenced or excluded 

women.76 The fundamental elements of contesting the seemingly (gender) neutrality of laws 

and inherent subjective biases, as well as the claimed objectivity of the interpreting organs, can 

be utilised to emphasise the interplay of different inclusion and exclusion mechanisms and 

categories of subordination.77 These are applied in this thesis with the specific purpose to 

examine the consequences of the specific gender framings on male victims of sexual violence.  

The analysis in this thesis is based on a review of publicly available documents of ICL 

court and tribunal cases, specifically from the ICTY, ICTR, SCSL and the ICC. The relevant 

cases were identified based on a review of these courts’ and tribunals’ databases, secondary 

literature and news reports. I commenced with a reading of judgments to identify relevant 

cases, working backwards based on the references to testimony hearings and evidence 

statements found in the judgments as well as in secondary literature. Transcripts of hearings, 

especially those including testimonies from victims, were only restrictively available as many 

sections were blacked out due to the sensitive nature of the testimony and to protect the victims’ 

identities. The narrow availability of unfiltered personal stories limited therefore the use for 

example of the consciousness-raising method of analysis.  

Overall, the relevance of cases was determined based on the direct or indirect reference 

to various forms of sexual violence acts committed against men. With a view to identifying 

developments and commonalities, all cases were in a first round examined with the purpose to 

detect repeatedly used themes and narratives. In a second step, the development of court and 

tribunal framing practices were analysed based on these thematic divisions. 

 

                                                 
75 Ann Scales, ‘Feminist Legal Method: Not So Scary’ (1992) 2 UCLA Women's Law Journal 1, 25; Levit and 

Verchick (n 69) 45-46; Bartlett (n 68) 864-866 
76 Levit and Verchick (n 69) 42 
77 Bartlett (n 68) 847-848 
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1.4 Outline of the Thesis 

The thesis comprises of four central chapters. Chapter two provides an overview of the 

development of international laws addressing sexual and gender-based violence. It traces first 

some initial mentions and conceptualisations of sexual violence in the early 20th century laws 

of war, followed by a more in-depth focus on the development of the provisions under 

international humanitarian and criminal law. Specifically, the latter is given some weight as the 

case law of the newly constituted international criminal courts and tribunals in the 1990s 

significantly shaped and expanded the definitions of sexual violence crimes that are applicable 

at present. This chapter provides the legal framework for the analysis. 

Chapter three builds on this foundation by adding a feminist legal lens to the discussion. 

It provides a theoretical and methodological framework for the following discussion. In this 

chapter a distinction is made, first outlining six different legal feminist theoretical standpoints. 

The second part sketches how these theoretical discussions translated into feminist activism in 

international criminal law. It examines these as part of two distinct approaches. One the one 

hand there are government feminism seeking to reform ICL and ICL institutions from within, 

and on the other hand, critical feminists taking a more distanced, external role scrutinising the 

interaction of feminist lobbyists and ICL case law, and their narrative constructions.  

The fourth chapter then turns to the discussions within the international courts and 

tribunals, predominantly in the ICTY, ICTR, SCSL and ICC, specifically addressing the 

framings of cases of sexual violence against men in conflicts. Rather than approaching these 

discussions as a case-by-case review, the chapter is structured thematically. It analyses the 

utilised framings in the case discussions under the themes of rape, torture, imprisonment as 

well as other forms of violence such as psychological violence and genital mutilation. This 

thematic analysis of framing practices supports the establishment of comparative narrative 

patterns and shows both developments in the understanding of these forms of violence as well 

as their fault lines. Throughout the chapter, the influence of feminist narratives on the courts’ 

framing practices and alternative forms of framings are pointed out. 

Chapter five provides some reflections on the feminist framings utilised in the court 

discussions in chapter four. It addresses more specifically the usage of feminist frames within 

these legal discussions, evaluating the consequences of the adopted feminist frames on the 

gendered understanding of sexual violence crimes in ICL for male victims of sexual violence 

in conflict. The main findings of the thesis are summarised in the concluding chapter. 
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2. Addressing Sexual Violence in International Criminal Tribunals and Courts – The 

Legal Status Quo 

In the following, the development of the legal status quo leading to the establishment of the 

international legal regime on sexual violence crimes is briefly outlined. This chapter sketches 

which legal regimes apply to conflict-related sexual violence and what (gendered) key 

narratives have developed in the process of setting up these regimes. This legal framework 

serves as the basis for the analysis in chapter three discussing where and how feminist were 

able to enter and influence the international legal discourse and case law on conflict-related 

sexual violence and chapter four reviewing ICL case law on sexually abused men in conflict. 

In this chapter, at first, the beginning of the codification process in the early 20th century 

is outlined, before discussing in more depth the legal developments in international 

humanitarian law and subsequently international criminal law. For ICL, the discussions in the 

differing trials in the ICTY and ICTR were crucial for the development of the definition of 

sexual violence crimes in conflicts. Particularly, the definition of rape has been a key subject 

that reveals how courts have understood particularly conflict-related sexual violence.78 Three 

different approaches to rape will be discussed as part of the ICL framework - conceptual, 

mechanical and active non-consent. These legal frameworks have impacted how male sexual 

violence is recognised and contextualised. The latter is highly dependent on what is considered 

to be sexual violence, how it is defined in legal terms and what cases are heard.79 

 

2.1 The First Codifications  

The public debate on sexual violence committed against predominantly women gained ground 

particularly in the 19th and 20th century.80 This coincided with the codification of the rules on 

                                                 
78 Anne-Marie de Brouwer, Supranational Criminal Prosecution of Sexual Violence: The ICC and the practice of 

the ICTY and the ICTR (Intersentia 2005) 103-105 
79 Laurel Baig, Michelle Jarvis, Elena Martin Salgado and Giulia Pinzauti, ’Contextualizing Sexual Violence – 

Selection of Crimes’ in Serge Brammertz and Michelle Jarvis (eds), Prosecuting Conflict-Related Sexual Violence 

at the ICTY (Oxford University Press 2016) 173 
80 Nonetheless, the first written mentions of local, formal provisions prohibiting the use of CRSV can be traced to 

ancient Greece and Persia suggesting that the prohibition of sexual violence had already then acquired the status 

of customary law, even though an exact determination of the time cannot be provided. O’Mochain (n 24) 5; Kelly 

D. Askin, ‘Treatment of Sexual Violence in Armed Conflicts: A Historical Perspective and the Way Forward’ in 

Anne-Marie de Brouwer, Charlotte Ku, Renée Römkens, and Larissa van den Herik (eds), Sexual Violence as an 

International Crime: Interdisciplinary Approaches (Transitional Justice Series 12, Intersentia 2013); Adam Jones 

and Augusta del Zotto, ‘Male-on-Male Sexual Violence in Wartime: Human Rights’ Last Taboo?’ (paper 

presented to the International Studies Association Annual Conference, New Orleans, 24–27 March 2002) 

<http://adamjones.freeservers.com/malerape.htm> accessed 28 July 2018; on a discussion of rape laws in the 

Middle Ages see Helen M. Kinsella, The Image before the Weapon: A Critical History of the Distinction between 

Combatant and Civilian (Cornell University Press 2011) 49 
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international warfare. Several military codes, most notably the Lieber Code of 1863, included 

safeguards against sexual violence specifically in Article 37 on family relations (considering 

the acts as crimes against the property of men) and Article 44 on troop discipline.81 It did, 

however, not alter the view that the usage of sexual violence - though outlawed - was an 

inescapable side-effect of conflicts and remained mostly unpunished.82 It is notable that the 

framing of the prohibition in the Lieber Code incorporated sexual violence perpetrated against 

both sexes.83 In an attempt to harmonise the laws of war, the Hague Regulations of 1899 and 

1907 were drafted. In contrast to the categorical prohibition of rape in the Lieber Code, the 

Hague Regulations categorised sexual violence only implicitly as a violation under occupation 

against “family honor and right” under Article 46.84  

The widespread use of these forms of violence in the World Wars (WW) of the 20th 

century showed the practical limitations of the implied prohibition and the widespread 

impunity encountered by perpetrators. After WWII, the allied forces created the international 

military tribunals in Nuremberg and Tokyo to prosecute war crimes’ suspects. These tribunals 

focused mainly on crimes against peace.85 Sexual violence crimes were extensively 

documented including evidence of conflict-related sexual violence against men though the 

predominant emphasis was on women. Nonetheless, sexual violence offences were only 

implicitly acknowledged in the Nuremberg Trials “condemned under the London Charter’s 

provision for the war crime of ‘ill-treatment’ and the provision for crimes against humanity 

provision of ‘other inhumane acts’ or of ‘persecution’”.86 However, rape was not named in the 

Charter “nor prosecuted in Nuremberg as a war crime under customary international law”.87 

The Tokyo Trial was more far-reaching. It specifically charged rape and categorised evidence 

on rape in the indictment as “inhumane treatment”, “mistreatment” and “ill-treatment” as well 

as a “failure to respect family honour and rights”.88 

                                                 
81Rape by an aggressor was described as a grave war crime, punishable under Article 44 by the death penalty. 

Lewis (n 12) 20-21 
82 Kelly D. Askin, ‘Prosecuting Wartime Rape and Other Gender-Related Crimes under International Law: 

Extraordinary Advances, Enduring Obstacles’ (2003) 21 Berkley Journal of International Law 288, 296, 299  
83 Lewis (n 12) 20-21 
84 Convention (IV) respecting the Laws and Customs of War on Land and its annex: regulations respecting the 

Laws and Customs of War on Land, The Hague (adopted 18 October 1907, entered into force 26 January 1910) 

(Hague Regulations) <https://ihl-databases.icrc.org/ihl/INTRO/195 > accessed 5 February 2020 
85 Kirsten Sellars, Crimes against Peace’ and International Law (Cambridge University Press 2013) ix 
86 Askin ‘Treatment of Sexual Violence in Armed Conflicts’ (n 80) 32-33 
87 Ibid 32-33; Theodor Meron, ‘Rape as a Crime Under International Humanitarian Law’ (1993) 87 (3) The 

American Journal of International Law 424; Askin, ‘War Crimes Against Women’ (n 19) 136-138; Control 

Council Law No. 10, applicable in tribunals in Germany, listed rape as a violation under crimes against humanity 

(20 December 1945) 3 Official Gazette of the Control Council for Germany 12, 45 International Law Studies 309-

316; Lewis (n 12) 22 
88 Askin (n 82) 301-302  
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Violence addressed against males encompassed among others: “male rape; genital 

castration; electrical shocks, hot irons, burning candles or oil applied to sexual organs; 

men/boys forced to rape related females or the dead; and, collective sexual terrorisation”.89 

Still, the practical enforcement of sexual violence crimes remained very limited at the time.90 

Nonetheless, the trials were central for the development of international humanitarian and 

criminal law discussed next. 

 

2.2 International Humanitarian Law 

In the aftermath of the World Wars, the rules of international humanitarian law were further 

expanded. As an extension of the Hague Regulations, the Geneva Conventions of 1949 and the 

Additional Protocols of 1977 were drafted to provide protections to non-combatants and 

civilians during internal and international armed conflicts.91  

The Conventions were predominantly concerned with ‘grave breaches’ of humanitarian 

laws and were phrased expansively to incorporate as many different forms of breaches as 

possible. While the lists of breaches included in the four Geneva Conventions did not 

specifically cover sexual violence offenses against all sexes and genders, it can be inferred 

from case law that sexual violence is generally covered by the severe breaches provision.92 

Under the Geneva Convention IV of 1949, which addressed the protection of non-combatants 

in inter-state armed conflicts, rape and indecent assault against women were expressly 

prohibited under Article 27 on family rights, framing it as an honour crime. However, this 

provision did not cover male victims of conflict-related sexual violence.93  

                                                 
89 Patricia Viseur Sellers and and Leo C. Nwoye, ‘Conflict-related male sexual violence and the international 

criminal jurisprudence’ in Marysia Zalewski, Paula Drumond, Elisabeth Prügl and Maria Stern (eds), Sexual 

Violence Against Men in Global Politics (Taylor and Francis 2018)213; Richard J. Goldstone Hon., ‘Prosecuting 

Rape as a War Crime’ (2002) 34 Case Western Reserve Journal of International Law 277, 279 
90  Nicola Henry for example mentions that at the “Tokyo Tribunal, although the rape of Chinese women during 

the Nanjing invasion was prosecuted, the sexual enslavement of the so-called ‘comfort women’ was all but 

completely neglected. As a consequence, the Tribunal failed to address wartime sexual violence adequately, 

despite its prevalence, and despite the general official and public awareness surrounding these crimes.” Nicola 

Henry, ‘Silence as Collective Memory: Sexual Violence and the Tokyo Trial’ in Yuki Tanaka, Timothy L. H. 

McCormack and Gerry Simpson (eds), Beyond Victor’s Justice? The Tokyo War Crimes Trial Revisited (Martinus 

Nijhoff 2011) 263-264; In the Nuremberg Trials, sexual violence was silenced fully. Hilly Moodrick-Even Khen 

and Alona Hagay-Frey, ‘Silence at the Nuremberg Trials: The International Military Tribunal at Nuremberg and 

Sexual Crimes against Women in the Holocaust’ (2013) 35(1) Women's Rights Law Reporter 43, 46 
91 Marco Sassòli, International Humanitarian Law: Rules, Controversies, and Solutions to Problems Arising in 

Warfare (Edward Elgar Publishing 2019) 8, 10-11 
92 Askin, ‘Prosecuting Wartime Rape’ (n 82) 309-10 
93 Geneva Convention Relative to the Protection of Civilian Persons in Time of War (adopted 12 August 1949, 

entered into force 21 October 1950) 75 UNTS 287 (Geneva Convention IV); Lewis points particularly at the 

perpetuation of stereotypes of rape as an honour crime through the use of the specific wording and the failure not 

to frame the acts as a crime against the bodily integrity of the victim. This wording stems from the fact that these 

specific protections at the time were only extended to female victims, against whom violations had traditionally 
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The Additional Protocols of 1977 (APs) further expanded the provisions of the four 1949 

Conventions.94 Article 75 of Additional Protocol I (AP I) applied non-gendered terms outlawing 

“outrages upon personal dignity, in particular humiliating and degrading treatment, enforced 

prostitution and any form of indecent assault”.95 The wording of the API displayed a shift in 

the public understanding of sexual violence crimes away from the initial framing as honour 

violations to an individual right’s abuse.96 More specifically, Article 76 of AP I and Article 4(e) 

of AP II forbid rape and indecent assault, even though the Article 76 AP I prohibition applies 

only to female victims.97  

The most basic protections are further condensed in Common Article 3, integral to all 

four Geneva Conventions of 1949. The International Court of Justice framed this article as 

fundamental “considerations of humanity”.98 The article extends minimal legal securities to 

civilians and non-active conflict participants and is of particular relevance in non-international 

armed conflicts, which are otherwise only covered by the GC IV and AP II.99 No definition of 

acts of sexual violence are specified in Common Article 3. Nonetheless, the general prohibition 

under Common Article 3 (a) and (c) forbids both “violence to life and person, in particular 

murder of all kinds, mutilation, cruel treatment and torture” as well as “outrages upon personal 

                                                 
been framed along the lines of honour crimes, emphasising the need for a protective element in legal provisions 

rather than criminalising sexual violence acts as such. Lewis (n 12) 23; Furthermore, Gaggioli remarks that the 

concept of honour has to be considered in the context of its time, at which points notions of honour were of 

importance and had a restraining effect on the waging of wars. Gloria Gaggioli, ‘Sexual violence in armed 

conflicts: A violation of international humanitarian law and human rights law’ (2014) 96 International Review of 

the Red Cross 503, 512 
94 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of 

International Armed Conflicts (adopted 8 June 1977, entered into force 7 December 1978) 1125 UNTS 3 

(Additional Protocol I); Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the 

Protection of Victims of Non-International Armed Conflicts (adopted 8 June 1977, entered into force 7 December 

1978) 1125 UNTS 609 (Additional Protocol II). It should be noted that the Additional Protocols have not been as 

widely ratified as the Geneva Conventions I-IV. 
95 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of 

International Armed Conflicts (adopted 8 June 1977, entered into force 7 December 1978) 1125 UNTS 3 (Protocol 

I). 
96 Jarvis emphasises that though both men and women experience sexual violence, the consequences can vary 

significantly depending on the gendered narrative construction of the act of violence as such with for example a 

violation of a women’s honour being linked to the idea of female “sexual purity” and a man’s honour being framed 

around “characteristics such as heterosexuality, strength and virility”. Thus, this narrative shift in legal documents 

impacts also the consequences of the criminalisation of such acts. Jarvis (n 63) 11 
97 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of 

International Armed Conflicts (adopted 8 June 1977, entered into force 7 December 1978) 1125 UNTS 3; Protocol 

Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of Non-

International Armed Conflicts (adopted 8 June 1977, entered into force 7 December 1978) 1125 UNTS 609  
98 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States of America) 

(Judgment) [1986] ICJ Reports 1986 para 218 
99 The ICTY and the ICTR have repeatedly referred to Common Article 3 in the prosecution of rape and other 

sexual violence cases. See among others also Article 4 of the ICTR Statute. UNSC Res 955 (8 November 1994, 

last amended 13 October 2006) UN Doc S/RES/955, 5; de Brouwer, ‘Supranational Criminal Prosecution’ (n 78) 

39 
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dignity, in particular humiliating and degrading treatment”; it was expanded by the AP II to 

include also “rape, enforced prostitution and any form of indecent assault”.100 International 

(criminal) tribunals have interpreted these provisions to cover rape as well as sexual violence 

crimes committed against women, girls, men and boys.101 Even though rape and other forms 

of sexual violence have been prohibited under the Geneva Conventions, they have rarely been 

prosecuted.102 This changed only in the 1990s, with the rapid development of international 

criminal law on sexual violence, outlined in the next section.103 

 

2.3 International Criminal Law104 

In the 1990s, in the aftermath of conflicts in Yugoslavia, Rwanda, Sierra Leone and Cambodia, 

ad hoc tribunals were set up by the UN Security Council and General Assembly, notably the 

ICTY, ICTR, SCSL and the Extraordinary Chambers in the Courts of Cambodia, to adjudicate 

war crimes. These tribunals were created in an atmosphere of heightened political attention on 

conflict-related sexual violence crimes, and thus addressed cases of conflict-related sexual 

violence as international crimes. The aforementioned tribunals were instrumental in 

acknowledging and trying cases on rape and other forms of sexual violence under international 

law and furthering the development of international criminal law.105 Each tribunal’s statute 

                                                 
100 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims 

of Non-International Armed Conflicts (adopted 8 June 1977, entered into force 7 December 1978) 1125 UNTS 

609 (Additional Protocol II) Art. 4(2)(e); See for example the Geneva Convention Relative to the Protection of 

Civilian Persons in Time of War (adopted 12 August 1949, entered into force 21 October 1950) 75 UNTS 287 

(GC IV) 
101 Gaggioli (n 93) 513 
102 de Brouwer (n 78) 128  
103 Anne-Marie de Brouwer, Charlotte Ku, Rénee Römkens and Larissa van den Herik (eds), ’Interdisciplinary 

Approaches to Recognizing, Investigating and Prosecuting Sexual Violence as an International Crime’ in Sexual 

Violence as an International Crime: Interdisciplinary Approaches (Intersentia 2013) 3 
104 The following section addresses only the key developments in selected cases. For an in-depth discussion of the 

legal debates on the understanding of sexual violence in international courts and tribunals see for example C. E. 

Arrabal Ward, Wartime Sexual Violence at the International Level: A Legal Perspective (Brill Nijhoff 2018); de 

Brouwer, ‘Supranational Criminal Prosecution’ (n 78), and  Anne-Marie de Brouwer, Charlotte Ku, Renée 

Römkens and Larissa van den Herik (eds), Sexual Violence as an International Crime: Interdisciplinary 

Approaches (Intersentia 2013) 
105 Their work was preceded by the Commission of Experts tasked by the UN Security Council to collect evidence 

on the grave breaches of IHL committed during the Yugoslavian conflict. Their draft report led to UNSC 

Resolution 827 (25 May 1993) UN Doc S/RES/827 establishing the ICTY. Cherif Bassiouni,’The commission of 

experts established pursuant to Security Council Resolution 780: Investigating violations of international 

humanitarian law in the former Yugoslavia’ (1994) 5 Criminal Law Forum 279. The final report including 65000 

pages of records on IHL violations, has significantly shaped and arguably narrowed the strategies and attitudes of 

the OTP in prosecuting also sexual violence crimes. Women’s groups were highly active in lobbying differing 

UN organs to place the topic on the political and legal agenda. The widespread utilisation and subsequent 

discussion on rape as a ‘weapon of war’ in both conflicts further added to bringing the topic out of the shadow 

into the public discussion and on the agenda of several UNSC member states pushing for a particular focus of the 

Tribunals’ work on sexual violence. As a result, Harbour argues that “the Commission’s reports echoed media 

and NGO concerns about a policy of sexual violence.” Grace Harbour, ‘International Concern Regarding Conflict-
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included to varied extents rape and other forms of sexual violence as war crimes, crimes against 

humanity and genocide.106 

The ICTY Statute included only a singular reference to conflict-related sexual violence, 

Article 5 (g) of the ICTY Statute, which lists rape as a crime against humanity.107 A similar 

provision was also adopted in Article 3 (g) of the ICTR Statute, which additionally held under 

Article 4 (e) that “Outrages upon personal dignity, in particular humiliating and degrading 

treatment, rape, enforced prostitution and any form of indecent assault” are a violation of the 

Geneva Conventions Common Article 3 and the AP II (war crime).108 A corresponding article 

to ICTR Article 4 (e) was also implemented in the Statute of the Special Court for Sierra Leone 

Art. 3 (e), in addition to Article 2 (g) criminalizing rape, sexual violence, enforced prostitution 

and other forms of sexual violence as a crime against humanity.109 Rape defined as a crime 

against humanity was also included in Article 5 of the Cambodian Court’s statute.110  

Jarvis points out the key differences in the application of these provisions and in the 

choice of prosecution strategies. She argues that to categorise any act of conflict-related sexual 

violence as a crime against humanity requires evidence of it pertaining to a “widespread or 

systematic attack” targeting civilians, whereas a prosecution under the genocide frame requires 

                                                 
related Sexual Violence in the Lead-up to the ICTY’s Establishment’ in Serge Brammertz and Michelle Jarvis 

(eds), Prosecuting Conflict-Related Sexual Violence at the ICTY (Oxford University Press 2016) 25-28. The 

increased attention on sexual violence crimes is also visible in several UNSCRs pointing out the widespread rape 

committed against women in all conflicts. See for example the UNCRS that are part of the UN Security Council’s 

Women, Peace and Security (WPS) UNSCRs 1325, 1820, 1888, 1889, 1960, 2106, 2122, and 2242. For a 

discussion of the UN WPS see Chris Dolan, ‘Has Patriarchy Been Stealing the Feminists’ Clothes? Conflict-

Related Sexual Violence and UN Security Council Resolutions’ (2014) 45 (1) IDS Bulletin 80; Soumita Basu, 

‘The UN Security Council and the Political Economy of the WPS Resolutions’ (2017) 13(4) Politics and Gender 

721; Karen Engle, The Grip of Sexual Violence in Conflict: Feminist Interventions in International Law (Stanford 

University Press 2020), 122-150; Dianne Otto, ‘Women, Peace, and Security: A Critical Analysis of the Security 

Council’s Vision’ in Fionnuala Ní Aoláin, Naomi Cahn, Dina Francesca Haynes and Nahla Valji (eds), The Oxford 

Handbook of Gender and Conflict (Oxford University Press 2017) 
106 Statute of the International Criminal Tribunal for the Former Yugoslavia, UNSC Res 827 (adopted 25 May 

1993, amended 17 May 2002) UN Doc S/RES/827; Statute of the International Criminal Tribunal for Rwanda 

UNSC Res 955 (8 November 1994, last amended 13 October 2006) UN Doc S/RES/955; Statute of the Special 

Court for Sierra Leone, UNSC Res 1315 (16 January 2002) UN Doc S/Res/1315; UN, Agreement between the 

United Nations and the Royal Government of Cambodia concerning the prosecution under Cambodian law of 

crimes committed during the period of Democratic Kampuchea (adopted 6 June 2003, entered into force 29 April 

2005) 2329 UNTS 117; Askin, ‘War Crimes Against Women’ (n 19) 
107 UNSC Res 827 (adopted 25 May 1993, amended 17 May 2002) UN Doc S/RES/827; The rape framing as a 

crime against humanity in Article 5 (g) of the ICTY Statute mirrors Article 2 (c) of the German Control Council 

Law No 10 adopted in September 1945, whereas the ICTR’s approach leaned on GC APII given the intrastate 

nature of the war. Harbour (n 105) 8-29; Telford Taylor, ’Final report to the Secretary of the Army on the 

Nuernberg War Crimes Trials under Control Council law No. 10’ (US Government Printing Office 1949)  
108 UNSC Res 955 (8 November 1994, last amended 13 October 2006) UN Doc S/RES/955 
109 UNSC Res 1315 (16 January 2002) UN Doc S/Res/1315 
110 Agreement between the United Nations and the Royal Government of Cambodia concerning the prosecution 

under Cambodian law of crimes committed during the period of Democratic Kampuchea (adopted 6 June 2003, 

entered into force 29 April 2005) 2329 UNTS 117 
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the demonstration of a specific intention to commit genocide. To qualify as part of a joint 

criminal enterprise, it has to be shown to be an “integral part of the objective or agreed upon 

criminal methodology.”111 Thereby, it suffices to show that the acts of conflict-related sexual 

violence were part of these, but do not as self-standing crimes need to fulfil these criteria.112 

The work of these tribunals was challenged by the lack of a unified definition of 

concepts such as ‘sexual violence’ and ‘rape’, which did not exist in international criminal law 

until the establishment of the International Criminal Court (ICC) in 1998. This contributed to 

the development of different definitions through the case law of international tribunals as each 

tribunal further specified their understanding of rape and sexual violence.113 The definition of 

rape as a crime under IL received special attention, also as a consequence of pressures from 

feminist advocates and the UN Security Council.114 The tribunals thereby displayed three 

approaches to defining rape, weighing the elements of penetration, coercion and consent 

differently.115 These three approaches – conceptual, mechanical and active-non consent – are 

briefly outlined in the following cases. 

First, in the ICTR’s case (1998) Prosecutor v Akayesu, conflict-related sexual violence 

and rape was charged as a component of indictments for genocide, crimes against humanity, as 

well as outrages upon personal dignity (war crime).116 The Akayesu case is particularly noted 

for making the connection between sexual violence and genocide, demonstrating that conflict-

related sexual violence could be: 

 … done with the intent of killing members of a group, could constitute serious bodily 

 or mental harm, could be comprised of measures intended to prevent births within the 

 group, and could amount to forcibly transferring children of the group to another 

 group.117  

                                                 
111 Jarvis (n 63) 6   
112 Ibid; See also Barbara Goy, Michelle Jarvis and Giulia Pinzauti, ‘Contextualizing Sexual Violence and Linking 

it to Senior Officials Modes of Liability‘ in Serge Brammertz and Michelle Jarvis (eds), Prosecuting Conflict-

Related Sexual Violence at the ICTY (Oxford University Press 2016) 
113 Zawati (n 24) 31; The absence of a unified definition prior to the beginning of a trial has also been considered 

problematic in terms of legal security and the defendant’s right to know beforehand what the law is as noted under 

the nullum crimen sine lege principle. De Brouwer stresses that the absence of conclusive definitions of concepts 

such as sexual violence and rape in ICL stems from the widespread absence of political and legal recognition of 

such violent actions as crimes despite the prohibitions inherent in international humanitarian law and the 

subsequent lack of enforcement in criminal proceedings. de Brouwer, ‘Supranational Criminal Prosecution’ (n 

78) 128  
114 Halley, ‘Rape at Rome’ (n 22) 14-15  
115 de Brouwer, ‘Supranational Criminal Prosecution’ (n 78) 105 notes that the ICTY and the ICTR adjudicated 

on the definition of rape as a crime in twelve distinct suits.  
116 Prosecutor v Jean-Paul Akayesu (Judgment) ICTR-96-4-T, T Chamber I (2 September 1998) 1.2 paras 7, 10A, 

12 A/B 
117 K. Alexa Koenig, Ryan Lincoln and Lauren Groth, ‘The Jurisprudence of Sexual Violence’ A Working Paper 

of the Sexual Violence and Accountability Project (Human Rights Center University of California, Berkeley 2011) 
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Moreover, the Court took a conceptual approach in the judgment,118 defining rape as:  

… a physical invasion of a sexual nature, committed on a person under circumstances 

which are coercive. Sexual violence which includes rape, is considered to be any act of 

a sexual nature which is committed on a person under circumstances which are 

coercive.119  

Noteworthy in particular are the broadening of the definition from an understanding of rape as 

mere physical, penetrative conduct to include also non-penetrative acts highlighting for 

example sexual mutilation falling into the same category as violence committed through the 

penetration of a body part by another body part or object.120  

The specification that coercion was understood to encompass acts of a non-penetrative 

and non-physical nature stressed the relevance of threats and intimidation in the perpetuation 

of the crime. The Court specifically acknowledged the distressful circumstances inherent in 

conflicts caused by the presence of military or militias. Therefore, the expression of non-

consent was not deemed a relevant element.121 Contrary to national practices that were 

consulted, the tribunal shied away from applying a mechanical description and focused on an 

expansive, culturally sensitive approach that would extend the widest possible safeguards to 

(testifying) victims.122 The concept of sexual violence was interpreted more broadly as 

consisting of rape and other forms of violence not limited to physical contact. In the Court’s 

interpretation it could qualify as “other inhumane acts” as well as “outrages upon personal 

dignity”.123  

 In 1998, in the Furundžija case, the ICTY trial chamber adopted a different, mechanical 

approach, defining rape as:  

                                                 
9 referencing Prosecutor v Jean-Paul Akayesu (Judgment) ICTR-96-4-T, T Chamber I (2 September 1998) paras 

507,509,731,733 
118 The conceptual definition of rape proposed in Prosecutor v Jean-Paul Akayesu (Judgment) ICTR-96-4-T, T 

Chamber I (2 September 1998) was adopted also in other cases, such as the ICTY’s Čelebići (1998) paras 478-

479, Prosecutor v Alfred Musema (Judgment) ICTR-96-13, T Ch I (27 January 2000) paras 220-229, and the 

ICTR’s Niyitegeka (2003) paras 456 and Muhimana (2007) paras 535-551 judgments. de Brouwer, ‘Supranational 

Criminal Prosecution’ (n 78) 108; In addition, the ICTY’s Čelebići judgment considered several cases with male 

victims and further specified that fellatio performed on men could also be considered as rape. Moreover, the court 

focused on superior responsibility finding that individual criminal accountability prevails if superiors fail to 

prevent, halt or punish staff members under their control for their actions. Askin, ‘Prosecuting Wartime Rape’ (n 

82) 321-322; Prosecutor v Delalić (Judgment) IT-96-21-T, T Ch, 16 November 1998 (hereafter Čelebići case) 

paras 26, 1066;  
119 Prosecutor v Jean-Paul Akayesu (Judgment) ICTR-96-4-T, T Ch I (2 September 1998) para 598 
120 Patricia Viseur Sellers, ‘(Re)Considering Gender Jurisprudence’ in Fionnuala Ní Aoláin, Naomi Cahn, Dina 

Francesca Haynes and Nahla Valji (eds), The Oxford Handbook of Gender and Conflict (Oxford University Press 

2018) 251 
121 Prosecutor v Jean-Paul Akayesu (Judgment) ICTR-96-4-T, T Ch I (2 September 1998) para 688  
122 de Brouwer, ‘Supranational Criminal Prosecution’ (n 78)  
123 Prosecutor v Jean-Paul Akayesu (Judgment) ICTR-96-4-T, T Chamber I (2 September 1998) para 688 
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(i)the sexual penetration, however slight: (a) of the vagina or anus of the victim by the 

penis of the perpetrator or any other object used by the perpetrator; or (b) of the mouth 

 of the victim by the penis of the perpetrator; (ii) by coercion or force or threat of force 

against the victim or a third person.124 

The Chamber found the accused guilty of rape as a war crime, specifically torture and outrages 

upon personal dignity as stated in Article 3 of the ICTY statute.125 Taking a comparative 

approach, drawing on national laws and general legal concepts, the Court implied that the 

Akayesu definition was too broad despite not fundamentally disagreeing with the ICTR’s 

conceptualisation.126 It focused on the elements of penetration and coercion. The Chamber 

defined the actus reus of rape as the forcible sexual penetration of the victim’s vagina, or anus, 

or mouth by the perpetrator’s penis or another object through coercion, force, or threat thereof 

by a third person.127  

This narrowed down approach specifying body parts is a clear departure from the 

previous approach. It excluded other forms of sexual violence that may be experienced as 

humiliating and degrading. Though the Court attempted to apply gender-neutral wording in 

their judgments, the definition remained controversial due to its narrowness in terms of the 

mechanical specificities in combination with coercion and was not adopted in any subsequent 

cases.128 

 A similar critique was also voiced in the ICTY’s 2001 Kunarac, Kovac and Vukovic 

trials. It resulted in a third approach examining rape as a crime against humanity. This approach 

added to the Akayesu mechanical description the element of active non-consent, convicting the 

first accused of rape as a crime against humanity and war crime under Articles 3 and 5 of the 

ICTY statute.129 The chamber centred on the notion of rape as an abuse of a person’s sexual 

                                                 
124 Prosecutor v Anto Furundžija (Judgment) IT-95-17-1, T Ch II (10 December 1998) para 185. The Court 

specifically elaborated on the classification of forced oral penetration as rape in paragraphs 183-184. Further, the 

Court pointed out that the prohibition under international law extends also to “all serious abuses of a sexual nature 

inflicted upon the physical and moral integrity of a person by means of coercion, threat of force or intimidation 

in a way that is degrading and humiliating for the victim’s dignity. As both these categories of acts are criminalised 

in international law, the distinction between them is one that is primarily material for the purposes of sentencing”. 

(see para 186) 
125 Prosecutor v Anto Furundžija (Judgment) IT-95-17-1, T Ch II (10 December 1998) paras 267-272; Koenig, et. 

al. (n 117) 11 
126 de Brouwer, ‘Supranational Criminal Prosecution’ (n 78)112 
127 Prosecutor v Anto Furundžija (Judgment) IT-95-17-1, T Ch II (10 December 1998) paras 180-181, 185 
128 de Brouwer, ‘Supranational Criminal Prosecution’ (n 78) 115-116 
129  Prosecutor v Dragoljub Kunarac and Others (Judgment) IT-96-23-T&IT-96-23/1-T, T Ch II (22 February 

2001) paras 438, 440, 883,886, 888. It is notable to take into account, as the Court specifies also in Articles 419-

420, that crimes against humanities can also be committed outside a conflict context. 
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autonomy, adding the known absence of consent as a defining factor for their understanding of 

rape.130  

Simultaneously, the Chamber upheld the notion of the victim being forced into sexual 

submission directly or through threats directed at a third party, or other conditions that render 

the victim incapable of defending her/himself.131 The Court specified that  

consent for this purpose must be consent given voluntarily, as a result of the victim’s 

free will, assessed in the context of the surrounding circumstances. The mens rea is the 

intention to effect this sexual penetration, and the knowledge that it occurs without the 

consent of the victim.132 

 

Referencing the ICTY appeals chamber ruling in Tadić, the Court in Kunarac and Others 

confirmed the reading, specifying again that force is not per se an element of non-consent.133 

Focusing too much on the element of force would exclude situations where the surroundings 

make an additional application of force unnecessary. This would risk the erasure of other cases 

of rape and the impunity of perpetrators abusing conflict situations.134 Moreover, the Court 

upheld previous definitions of sexual violence as being broader than rape, encompassing also 

                                                 
130 Prosecutor v Dragoljub Kunarac and Others (Judgment) IT-96-23-T&IT-96-23/1-T, T Ch II (22 February 

2001) paras 438, 460 
131 Prosecutor v Dragoljub Kunarac and Others (Judgment) IT-96-23-T&IT-96-23/1-T, T Ch II (22 February 

2001) paras 443-456.  
132 Prosecutor v Dragoljub Kunarac and Others (Judgment) IT-96-23-T&IT-96-23/1-T, T Ch II (22 February 

2001) para 460 
133 Prosecutor v Duško Tadić (Judgment on Allegations of Contempt Against Prior Counsel, Milan Vujin)  IT-94-

1-A-R77, Appeals Ch (31 Jan 2000) para 25 referenced in Prosecutor v Dragoljub Kunarac and Others 

(Judgment) IT-96-23-T&IT-96-23/1-T, T Ch II (22 February 2001) para 464 
134  Prosecutor v Kunarac and Others (Judgment) IT-96-23 and IT-96-23/1-A, Appeals Ch (12 June 2002) para 

129; The positioning of non-consent as a key element in the definition of rape in international criminal law is not 

uncontroversial. It originates from national definitions prosecuting rape in peacetime. In previous judgments it 

was already noted that conflict circumstances make consent impossible, thus rendering according to some scholars 

the notion of consent in conflict situations superfluous as any violation of a person’s body or mental well-being 

would be committed under the use force or threat thereof. In subsequent judgments at the ICTY and ICTR, 

references have been made to the first and third approach, however, none of these have dominated in the 

enforcement stage. Several Court cases have also addressed the issue afterwards, exemplarily therefore the SCSL, 

which in 2007 in Brima, Kamera and Kanu reaffirmed that in conflict situations coercion is universally present 

and subsequently genuine consent is not possible and further evidence hereto redundant. Prosecutor v Alex Tamba 

Brima, Brima Bazzy Kamera, Santigie Borbor Kanu (Judgment) SCSL-04-16-T, T Ch II (20 June 2007) para 694. 

Valerie Oosterveld, ‘The Gender Jurisprudence of the Special Court for Sierra Leone: Progress in the 

Revolutionary United Front Judgments’ (2011) 44 Cornell International Law Journal 49, 54-55; de Brouwer, 

‘Supranational Criminal Prosecution’ (n 78) 121-123, 136 further notes, that given the treatment of rape as crime 

against humanity, genocide and torture, make the notion of consent unnecessary, as no one would consent to these. 

Furthermore, in emphasising the importance of non-consent for the definition of rape, the Chamber contradicted 

its own Rule 96, introduced into the ICTY’s and ICTR’s Procedure and Evidence, making consent irrelevant for 

the prosecution of sexual violence crimes. Moreover, questioning a victim’s consent risks contributing to a re-

victimisation and –traumatisation of the witness. Sharratt (n 59) 20 
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actions without physical interaction such as sexual slavery, molestation, forced public nudity, 

forced marriage or abortion.135   

Even though the crime of conflict-related sexual violence was not included in the ICTY 

and ICTR statutes, the case law of both courts has been essential in shifting the notion of sexual 

violence from a focus on property and honour “closer to respecting the human dignity and 

bodily integrity of the victims”.136 These have also significantly shaped the definition and 

adjudication of crimes under the International Criminal Court’s Rome Statute.  

The drafting of the Rome Statute of the permanent International Criminal Court 

(hereafter ICC or Rome Statute) adopted in 1998 was also an attempt to provide a more unified 

and comprehensive definition of differing forms of conflict-related sexual violence crimes. The 

Statute incorporates some of the aforementioned three approaches, while simultaneously 

expanding the list of sexual violence crimes subject to its jurisdiction. Rape and related sexual 

violence crimes are listed as war crimes (Articles 8 (2)(b), 8 (2)(e)) and crimes against 

humanity (Article 7 (g)).137 Though sexual violence nor rape are directly included in the 

Statute’s Article 6 on genocide, the interlinkages between these two are established in the ICC’s 

Elements of Crimes (ICC EoC), drafted to assist judges in their interpretation of the Statute.138 

 The listed crimes thereby allow also for a more extended prosecution of related sexual 

violence acts as “sexual slavery, enforced prostitution, forced pregnancy, forced sterilization, 

or any other form of sexual violence of comparable gravity” as well as torture and persecution 

committed irrespective of gender and sex.139 The expansion of the list served to incorporate 

crimes that might at first sight not be of a sexual nature, but depending on the act might fall 

                                                 
135 Prosecutor v Kunarac and Others (Judgment) IT-96-23 and IT-96-23/1-A, Appeals Ch (12 June 2002) para 

180 
136 Koenig et al. (n 117) 14 
137 UNGA, Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July 

2002) UN Doc A/CONF.183/9, (hereafter Rome Statute or ICC Statute) 
138 As Bluen specifies, this interlinkage is a legacy of the ICTR’s Akayesu judgment. Kelly-Jo Bluen, ‘Globalizing 

Justice, Homogenizing Sexual Violence: The Legacy of the ICTY and ICTR in Terms of Sexual Violence’ (2016) 

110 American Journal of International Law Unbound 214, 215; ICC, Elements of Crimes (2 November 2000) UN 

Doc PCNICC/2000/1/Add.2 (2000) 
139  UNGA, Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July 

2002) UN Doc A/CONF.183/9 (hereafter Rome Statute or ICC Statute) Articles 7-8; de Brouwer, ‘The Importance 

of Understanding Sexual Violence in Conflict’ (n 30) 642; As Gaggioli (n 93) 506-507 emphasises the list is non-

conclusive and based on case law and scholarly writings, and by now is understood to encompass among others 

"trafficking for sexual exploitation, mutilation of sexual organs, sexual exploitation (such as obtaining sexual 

services in return for food or protection), forced abortions, enforced contraception, sexual assault, forced marriage, 

sexual harassment (such as forced stripping), forced inspections for virginity and forced public nudity.” The ICC’s 

gravity requirement also signifies that certain cases of sexual violence not fulfilling the gravity requirement cannot 

be prosecuted by this institution. The Statute broadens also the concept of direct perpetration to include joint 

criminal enterprise and command responsibility. Rome Statute of the International Criminal Court (adopted 17 

July 1998, entered into force 1 July 2002) UN Doc A/CONF.183/9, Arts 25 (3)(d) and 28 
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under the same category in terms of gravity. No minimum threshold for gravity is mentioned 

in the Statute but is determined for each case.140 The ICC EoC specifies further that acts of 

sexual violence committed in the context of conflicts can be sufficiently grave to be 

prosecutable as sole crimes as crime against humanity, not only as contributing or residual 

factors.141  

The ICC EoC’s definition of rape rests on elements introduced in the Akayesu and 

Furundžija trials, focusing on: firstly, the element of intended invasion leading to the 

penetration of the victim’s body or of the perpetrator through a sexual organ or object, secondly 

by force, threat thereof or coercion (encompassing also non-forceful forms), rendering the 

victim unable to (legally) consent to such acts.142 The emphasis is again on the issue of coercion 

and does not require prosecutors to proof non-consent. Other forms of sexual violence fall 

under the ICC Statute’s Article 7(1)(g) worded as “any other form of sexual violence of 

comparable gravity”, whereby the victim was directly forced or under threat thereof by the 

perpetrator into such acts or a third party made to engage with the victim in actions of a sexual 

nature. The wording closely mirrors those of the definition of rape.143 If the penetration element 

                                                 
140 In terms of gravity, the most extensive distinction between men and women becomes visible in the application 

of the law. While, rape has been both on the national and international level outlawed acquiring according to 

scholars such as David S. Mitchell (2005) customary law status, the extension of this applies in practice mostly 

to women and girls, even though the UN Committee of Experts held that the protection provided by these legal 

framework also applies, in accordance with the principle of non-discrimination, to men. David S. Mitchell, ’The 

Prohibition of Rape in International Humanitarian Law as a Norm of Jus Cogens: Clarifying the Doctrine’ (2005) 

15 Duke Journal of Comparative and International Law 219, 256 in Lewis (n 12) 25-26 
141 de Brouwer, ‘The Importance of Understanding Sexual Violence in Conflict’ (n 30) 642; Rome Statute of the 

International Criminal Court (adopted 17 July 1998, entered into force 1 July 2002) UN Doc A/CONF.183/9, Art 

9 (1); International Criminal Court (ICC), Elements of Crimes, (2 November 2000) U.N. Doc. 

PCNICC/2000/1/Add.2 (2000)/ Official Records of the Review Conference of the Rome Statute of the 

International Criminal Court (31 May -11 June 2010) International Criminal Court publication RC/11, Article 

7(1)(g)-6; It should be noted that a wartime or conflict nexus is required as well as the perpetrator’s knowledge 

of the circumstances for sexual violence crimes to be prosecutable under the Rome Statute (see ICC Elements of 

Crimes, Art 8 (2)(e)(vi)-6). This applies to both non- and international conflicts. The nexus is not always easy to 

determine, however, the ICTY’s Appeals Chamber specified several criteria. For further reference see Prosecutor 

v Kunarac and Others (Judgment) IT-96-23 and IT-96-23/1-A, Appeals Ch (12 June 2002) paras 58-59 
142 ICC, Elements of Crimes (2 November 2000) UN Doc PCNICC/2000/1/Add.2 (2000) Article 8(2)(b)(xxii)-1. 

The ICTY Kunarac et al. case had at the time of the drafting of the Statute and the subsequent Elements of Crimes 

not been adjudicated yet.   
143 Contrary to many national practices and for example the UN Special Rapporteur’s definition of sexual violence, 

the ICC’s contains an element of penetration or physical contact, which might exclude such crimes as forced 

nudity or sexual mutilation of a body part. In comparison, the UN Special Rapporteur on the Situation of 

Systematic Rape, Sexual Slavery and Slavery-like Practices during Armed Conflict suggested the following 

definition: “any violence, physical or psychological, carried out through sexual means or by targeting sexuality. 

Sexual violence covers both physical and psychological attacks directed at a person’s sexual characteristics, such 

as forcing a person to strip naked in public, mutilating a person’s genitals, or slicing off a woman’s breast.” See 

ECOSOC, UN Commission on Human Rights, Contemporary Form of Slavery: Systematic Rape, Sexual Slavery 

and Slavery-like Practices during Armed Conflict: Final Report Submitted by Gay J. McDougall, Special 

Rapporteur ( 22 June 1998) UN Doc E/CN.4/Sub.2/1998/13, para 21 in de Brouwer, ‘Supranational Criminal 

Prosecution’  (n 78) 150-151 
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is interpreted restrictively by the Court, which as a consequence would exclude certain 

situations in which sexual violence occurred, the possibility remains to prosecute non-physical 

crimes as “other inhumane acts of a similar character causing great suffering, or serious injury 

to body or to mental or physical health” under the Rome Statute Article 7(1)(k).144 

 Despite the still remaining vagueness inherent to the ICC’s definitions, defendants are 

granted legal clarity in terms of applicable legal frameworks prior to the proceedings. 

Furthermore, the ICC’s definition has been commended for incorporating a variety of forms of 

sexual violence in gender-neutral terms - referring to perpetrators, victims and persons.145 This 

element was further emphasised in the 2014 ICC Prosecutor’s Policy Paper on Sexual and 

Gender-based Crimes, seeking to apply a gender-aware approach to all stages of judicial 

proceedings at the ICC.146 Nonetheless, the gap in terms of clarity of legal definitions of sexual 

violence and rape remains and leaves much leeway to interpreting organs, which is partially 

addressed in the analysis.147  

This section briefly outlined the development of the legal framework on conflict-related 

sexual violence. It showed that under international humanitarian law, the initial prohibition of 

sexual violence in wars was framed as honour crimes and focused on the sexual abuse of 

women. This framing persisted also after WWII in the Geneva Conventions of 1949, though 

the prohibition of sexual violence was broadened. Only the Additional Protocol’s of 1977 

included a reframing of sexual violence as an individual right’s abuse, though the assumption 

of women as victims of sexual violence remained. Male victims had the widest protections 

under Common Article 3.  

Under international criminal law, the statutes of the newly established ad hoc tribunals 

incorporated sexual violence to a varied extent as genocide, war crimes and crimes against 

humanity. Case law expanded the narrow foci of the statutes. The lack of definitions of rape 

and sexual violence, led to the development of three different approaches to framing rape: 

                                                 
144 Again, it should be noted that this possibly sidelines the sexual element of the crime. 
145 The latter point on gender-neutral conceptualisations has also been stated in Footnote 15 of the ICC Elements 

of Crimes as specific intention of the drafters. ICC, Elements of Crimes (2 November 2000) UN Doc 

PCNICC/2000/1/Add.2 (2000)/ Official Records of the Review Conference of the Rome Statute of the 

International Criminal Court (31 May -11 June 2010) International Criminal Court publication RC/11 
146 International Criminal Court Office of the Prosecutor (OTP), ‘Policy Paper on Sexual and Gender-Based 

Crimes’ (June 2014) <https://www.icc-cpi.int/iccdocs/otp/otp-policy-paper-on-sexual-and-gender-based-crimes-

-june-2014.pdf > accessed 17 August 2018. This policy paper follows the adoption of the UN Security Council 

Resolution 2106 in 2013 on sexual violence, which acknowledges for the first time the possibility of male 

victimhood despite still considering females as the predominant victims of sexual violence. Dolan (n 11) 90; 

UNSC Res 2106 (24 June 2013) UN Doc S/Res/2106 
147 This has not been uncritical as many commentators have shown how their work is in some cases marred by 

stereotypes and bias regarding sexual violence crimes, disadvantaging those cases not falling for example into the 

‘vulnerable female victim’- category. Touquet and Gorris (n 17) 38  
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conceptual, mechanical and active non-consent. Nonetheless, also here the focus on female 

victims persisted. Only the Rome Statute broadened the scope of sexual violence crimes and 

introduced gender-neutral language. 

The involvement of external activist groups in shaping the narratives and definitions 

introduced by the aforementioned courts and tribunals was already briefly mentioned. The 

following chapter explores these activist agendas in more depth, specifically the feminist legal 

activists’ approach, thereby setting the theoretical framework for the analysis of the case study. 

 

 

3. Competing Narratives in the Feminist Quests for Recognition in International 

Criminal Law  

This chapter is divided into two parts. The first one introduces feminist legal theories, divided 

broadly into six approaches, and their differences. The second part provides a review of 

feminist legal activism, discussing these as part of two different approaches, an internal 

(governance) and an external (critical) one. This distinction between feminist theories and 

activism is made to show how legal theories and their interactions have over time shaped 

activist claims and methods specifically in international criminal law. The emphasis is hereby 

placed on critical legal feminist thought, which provides the framework for the analysis in the 

fourth chapter.  

 

3.1 Feminist Legal Theories 

This section presents feminists legal theories in a chronological order. It traces the evolution of 

feminist thought commencing in the Anglo-American cultural sphere in the 1960s and 

expanding particularly after the 1990s both in spatial, cultural, and in methodological terms.148 

There are several possibilities to discuss feminist theories and methods. For the following 

section, I utilise a simplified categorisation of liberal, cultural, dominance/radical, postmodern, 

intersectionality and queer theorists to depict the six main tenets of legal feminist discussions 

                                                 
148 Ann Scales, Legal Feminism: Activism, Lawyering, and Legal Theory (New York University Press 2006) 84; 

Feminist thought and women’s movement date back even further at least to the 19 th and 20th century with other 

authors identifying developments of feminist thought already in the Renaissance. However, the movements here 

defined as being vocal since the 1960s have visibly influenced international legal thought and are therefore 

discussed in this section. Martha Albertson Fineman, Transcending the Boundaries of Law: Generations of 

Feminism and Legal Theory (Routledge 2011). For a historical discussion of feminist thought see for example 

Marlene Le Gates, In Their Time: A History of Feminism in Western Society (Routledge 2001) 
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considered relevant for this thesis, while recognising that these do not encompass all feminist 

legal scholars that were influential for ICL.149  

First wave ‘liberal’ feminists have pursued the formal equal treatment of women and 

men in public and private spheres, specifically their active and equal participation in the 

political arena and work force. Though “generally [not regarding] the legal system itself as 

contributing to the inferior position of women”, a minority within this group took a step further 

by seeking to advance the “equality of opportunity and outcome”, using legal means to remove 

implicit inequity.150 This school of thought has considered sexual violence as “a violation of 

women’s rights because the victims are women, not because of their religious or ethnic 

affiliation”.151 More specifically they have seen “rape as a gender-neutral assault on individual 

autonomy, likening it to other forms of assault and/or illegitimate appropriation, and focusing 

primarily on the harm that rape does to individual victims”.152  

In contrast, second wave cultural feminism, including scholars like Robin West and 

Carol Gilligan, have focused on characteristics and values ascribed especially to women, such 

as care and motherhood. Though recognising the imbalance between gender and sexes 

permeating the confrontational legal system, women’s participation in the public life was 

promoted for their specific characteristics that are viewed as adding value to specific tasks. 

Rather than pursuing an adaptation to masculine standards, the legal recognition and 

rectification of these differences has been the main goal.153 Contrary to liberal feminists, 

cultural feminists have regarded sexual violence solely as a physical as well as “spiritual 

injury”.154 

Challenging these two approaches for utilising “the male standard as the primary 

benchmark”, ‘dominance’ or ‘radical’ feminists, such as Catherine MacKinnon, Susan 

                                                 
149 The categorisations are partially informed by Hilary Charlesworth and Christine M. Chinkin, The Boundaries 

of International Law: a Feminist Analysis (Manchester University Press 2000) 28 and Janet Halley, ‘Where in the 

Legal Order Have Feminists Gained Inclusion?’ in Janet Halley, Prabha Kotiswaran, Rachel Rebouché, and Hila 

Shamir (eds), Governance Feminism: An Introduction (University of Minnesota Press 2018) 
150 Charlesworth and Chinkin (ibid) 39-40  
151 Hilmi Zawati and Teresa A. Doherty, Fair Labelling and the Dilemma of Prosecuting Gender-Based Crimes at 

the International Criminal Tribunal (Oxford University Press 2013) 97 
152 Rebecca Whisnant, ’Feminist Perspectives on Rape’, in Edward N. Zalta (ed), The Stanford Encyclopedia of 

Philosophy (Fall 2017) <https://plato.stanford.edu/archives/fall2017/entries/feminism-rape/> accessed 15 May 

2020 
153 Janet Halley, ‘Which Forms of Feminism Have Gained Inclusion?’ in Janet Halley, Prabha Kotiswaran, Rachel 

Rebouché and Hila Shamir (eds), Governance Feminism: An Introduction (University of Minnesota Press 2018) 

34; Patricia A. Cain, ‘Feminist Jurisprudence: Grounding the Theories’ (1988) 4 Berkeley Women's Law Journal 

191, 200 
154 Katherine K. Baker and Michelle Oberman, ‘Women’s Sexual Agency and the Law of Rape in the 21st Century’ 

in Maxine Eichner and Clare Huntington (eds), Feminist Legal Theory (Emerald Group Publishing Limited 2016) 

75; Levit and Verchick (n 69) 16-17 
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Brownmiller and Andrea Dworkin, have held that gender inequality arises from the imbalance 

between unjust male domination power and female subordination. The latter is imbued in 

hierarchical, patriarchal state and legal structures sustaining women’s deprivations. Men are 

also caught in the need to follow the established, heterosexual conceptions and rituals of 

“manliness” to maintain the systemic masculinity pillars and are socially degraded and 

penalised similarly to women in case of non-compliance with these.155 

Although gender is socially created, it is symbolic of these power inequities but does 

not overturn these. Sexual violence is viewed as an extension of systemic male power 

oppressing women, who are portrayed as passive victims, by controlling their bodies’ “sexual 

and reproductive uses”.156 Within this strand, there is an internal division on the definition of 

rape despite the shared goal of questioning social suppositions of sexual violence. Whereas 

Brownmiller “argued that rape is not about sex but about violence and the exertion of male 

power”, MacKinnon held that “violence against women […] is always sexual”.157 

Post-modern feminists have objected to these abstract totalising and essentialising 

theorisations, preferring to focus on the impacts of legal frameworks and language on lived 

realities. They have recognised the multitude and overlapping inequality structures encountered 

predominantly by women. Law and public institutions are seen as “produc[ing] differences and 

hierarchies between the sexes” through linguistic scripts and knowledge creation, but are 

viewed as a “site for political struggle over sex differences”, and not fixed unalterable systems 

of oppression as promulgated by radical feminists.158 Gender is produced, performed and 

socially constructed through multifaceted speech acts and role enactments overlapping with 

other identities.159 Thus, prevailing sexual violence concepts are also problematised for 

intertwining victim identities with politicised punishment executed by the “masculinist 

state”.160  

                                                 
155 Levit and Verchick (n 69) 20, 22-23; Catherine MacKinnon, ‘Feminism, marxism, method and the state: 

Toward feminist jurisprudence’ (1983) 8(4) Signs 635; Baker and Oberman (n 154) 73-74 
156 Emily Jackson, ‘Catherine MacKinnon and Feminist Jurisprudence: A Critical Appraisal’ (1992) 19 Journal of 

Law and Society 195; Sharon Cowan, ‘What a Long Strange Trip It’s Been’: Feminist and Queer Travels with 

Sex, Gender and Sexuality’ in Margaret Davies and Vanessa E. Munro (eds), The Ashgate Research Companion 

to Feminist Legal Theory (Ashgate Publishing 2013) 107; Whisnant (n 152)   
157 Vanessa Munro and Clare McGlynn, Rethinking Rape Law: International and Comparative Perspectives 

(Routledge 2010) 3  
158 Rosemary Hunter, ‘Contesting the Dominant Paradigm: Feminist Critiques of Liberal Legalism’ in Margaret 

Davies and Vanessa E. Munro (eds), The Ashgate Research Companion to Feminist Legal Theory (Ashgate 

Publishing 2013) 17;  Charlesworth and Chinkin (n 149) 44-45; Levit and Verchick (n 69) 36-38 
159 Judith Butler, Gender Trouble: Feminism and the Subversion of Identity (Routledge 2007) 
160 Carine M. Mardorossian, ’Toward a New Feminist Theory of Rape’ (2002) 27(3) Signs: Journal of Women in 

Culture and Society 744, 759 
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These predominantly Anglo-American feminist legal theorisations have been criticised 

for universalising the application of the abovementioned simplified single-axis theorisations to 

apply to LGBTQ communities and non-Western contexts. Thereby they ignore the multitude 

and intersecting sites of marginalisation encountered by women and increasingly also men of 

colour, in the global North and South.161 Third world, black and critical race feminists as well 

as intersectionality scholars, such as Crenshaw have examined marginalisation and gendered 

systemic violence along the intersections of multiple axes of domination on the bases of 

“gender, race, class, colonialism and global capitalism”.162 In the analysis specifically of 

intersectionality scholars, sexual violence is the product of multiple layers of domination and 

marginalisation, determined for example by intersections of “racism and sexism” hierarchies 

and “traditional power relationships” upheld by law.163  

Along the same line in the public discussions, queer theorists have remained at the 

margins of the sexual violence response discussion. They have stressed especially the 

discrepancy between rules in theory and practice. Additionally, they have promoted the 

investigation of socially created and highly fragmented categories of gender and sexuality and 

their co-constitutive construction beyond the binary identity structures predominantly used by 

the abovementioned theorists.164 Further critique has been voiced by queer theorists concerning 

the feminist overemphasis on sex as a means of governance. This so-called “regressive sex-

panic” is seen to produce acceptable and aberrant sexualities that are perpetuated through 

law.165 This dynamic marginalises non-conforming subjects, reinforced by the predominance 

of heterosexuality in conflict-related sexual violence discourses. It thereby deflects from 

underlying structural issues.166  

The next section takes a step further examining how these theoretical influences have 

translated into feminist activism specifically in international criminal law. The discussion is 

                                                 
161 See Charlesworth and Chinkin (n 149) 46-47 
162 Ibid 46-48, see for example also Chandra Mohanty, ‘Cartographies of struggle: Third world women and the 

politics of feminism’ in Chandra Mohanty, Ann Russo and Lourdes Torres (eds), Third World Women and the 

Politics of Feminism (Indiana University Press 1991); Katherine Crenshaw, ‘Mapping the Margins: 

Intersectionality, Identity Politics and Violence against Women of Colour’ (1991) 43(6) Stanford Law Review 

1241; Amy Allen, ‘Feminist Perspectives on Power’ in Edward N. Zalta (ed), The Stanford Encyclopedia of 

Philosophy (Fall 2016) <https://plato.stanford.edu/archives/fall2016/entries/feminist-power/> accessed 15 May 

2020 
163 Crenshaw (ibid)1244-1245, 1266; Levit and Verchick  (n 69) 25 
164 Cowan (n 156) 115-116; see also Judith Butler’s writing on gender performativity tying in feminist postmodern 

and queer theories. Butler (n 159) 
165 Vasuki Nesiah, 'Discussion Lines on Gender and Transitional Justice: An Introductory Essay Reflecting on the 

ICTJ Bellagio Workshop on Gender and Transitional Justice' (2006) 15 Columbia Journal of Gender and Law 

799, 806 
166 Aya Gruber, ‘Sex Wars as Proxy Wars’ (2019) 6(1) Critical Analysis of Law 102, 106-107; Ibid 806 
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constructed around two narrative approaches, the ‘internal’ (governance) and the ‘external’ 

(critical) one. The first ‘internal’ approach is coined “governance feminism” by critical feminist 

Janet Halley to denote these feminists’ aim to permeate institutions with feminist concerns and 

language to reform governance structures from within. This group of feminists, also called 

structural bias feminists, builds largely on liberal and radical feminist theories.167 The second 

external approach is a critical response to governance feminism and reflects among others 

postmodern, intersectional and race as well as queer theorists’ viewpoints. 

 

3.2 Feminist Activism in International Criminal Law: Internal and External Approaches 

The rise of feminist activists’ participation in international criminal law and more generally in 

international governance coincided with three developments in the early 1990s. These included 

firstly, the advance of “international legal institutions of all kinds – human rights, financial, 

trade, criminal enforcement, population, environmental” and their increased cooperation with 

non-governmental organisations to encourage the inclusion of communities of citizens; 

secondly, the Yugoslav conflict, and thirdly, the simultaneous negotiation of the Vienna 

Declaration and Programme of Action on Human Rights.168  

Initially feminist theorists specifically in human rights debates addressed violence 

against women by demonstrating how IHL “‘sexes’ its subjects, (re)producing unequal 

relations of gender power” and thus methodically marginalises women within governance 

structures that are infused with masculine principles.169 Influenced by the reports on the 

Yugoslav conflict and liberal feminist equality debates, this conceptualisation was 

subsequently broadened to interlink human rights violations to conflict-related sexual violence 
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Orford (ed), International Law and Its Others (Cambridge University Press 2006) 318-320 
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by showing how it is an extension of gendered harms that occur in ‘peacetime’.170 Within this 

context, feminist actors sought to ensure through extensive lobbying of ICL judges that 

humanitarian and criminal law outlaw and try rape in conflicts in international courts with the 

purpose of ending impunity.171  

The turn towards (international) criminal law and the advocacy of differing feminist 

strands to combat sexual violence was a continuation of feminist human rights activism, for 

example on display at the Vienna Conference. It marked a general turn from liberal and radical 

grassroots activism towards criminal law revision first on the domestic level, but then also in 

international governance. The understandings of violence against women as domestic violence, 

and thus not subject to state involvement, shifted to a form of violence of public concern. This 

turn towards criminalisation served to remove the public/private divide to which these forms 

of violence were confined.172 In narrative terms, this shift was marked by the resort to radical 

feminist claims to combating the ‘culture of impunity’ by bringing sexual violence crimes 

against women in conflict under the jurisdiction of international criminal courts. The term first 

adopted by human rights advocates and not in use before 1991, gained momentum in the post-

Vienna Conference period with the adoption of the ICTY and ICTR statutes and was reflected 

both in liberal and radical feminists’ agendas.173 

Different feminist groups lobbied the ICTY and ICTR to separately recognise the plight 

of women in conflicts as crimes of humanitarian and international criminal law. Their efforts 

can be seen in the crime definitions and prosecutions of both sexual violence and rape as ‘war 

crime’, ‘crime against humanity’ and ‘genocide’, and in the formulation of statutes, rules of 

procedures and evidence, as outlined in the previous chapter.174 A common aim was the 

recognition and lifting of conflict-related sexual violence in the hierarchy of crimes in terms of 

gravity. Nonetheless, competition among feminist groups ensued among others over how to 
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define and criminalise sexual violence acts. One of the most vocal debates preceding the Rome 

Statute negotiations concerned the definition of rape as genocide or crime against humanity.175 

Radical and dominance feminist MacKinnon and other scholars such as Beverly Allen 

sought to advance an understanding of rape as genocide to stress the severity of the crime, 

which required the proof of genocidal intent and was mostly argued based on ethnicity.176 This 

thought process was adopted for example by the ICTR in Akayesu.177 Competing explanations, 

as offered by liberal feminist Rhonda Copelon, critiqued this approach for being “too focused 

on ethnicity and war”.178 She presented a differing view of rape as self-standing acts of 

violence, and symbolic and organised attacks against women of all parties as acts of male 

control over women.179 Though the ICTY did not assume the genocide stance in its case law, it 

nonetheless adopted the large scale and organised abuse view in its judgments, for example in 

Kunarac and Delalić et al., and recognised that rape can be part of a genocidal conflict.180 

Similarly, also the feminist debates on consent and coercive circumstances as part of 

the definition of rape caused considerable friction. The different approaches are visible in the 

ICTY and ICTR case law. Radical feminists, such as MacKinnon pursued a complete disregard 

of consent defences, because giving genuine consent for women was deemed not possible in 

conflicts and hence meaningless due to the coercive circumstances.181 Counter-movements, 

such as those spurred later on by liberal feminist Copelon, objected to such vehement positions 

                                                 
175 Halley (ibid) 67, 73, 100 
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on non-consent. They sought to acknowledge the independent agency of women in choosing 

their companions, a leeway, which was also incorporated in the ICTY Rules of Procedure and 

Evidence Rule 96.182 Though the ICTY for example initially adopted the more radical stance 

on coercive circumstances, in the ICTY’s Kunarac appeals judgment, the Trial Chamber 

quickly engaged in more elaborate discussions on consent and adopted other multifaceted 

criteria as visible in the definitions outlined in chapter two.183 Nonetheless, the diverse 

understandings persisted even after the negotiations of the Rome Statute.184 

The Rome Statute negotiations provided a turning point for feminist involvement in 

international criminal law governance. Whereas previously liberal and dominance/radical 

feminists were partially on opposite ends lobbying the ICTY and ICTR, the structural 

bias/governance feminist position, uniting formerly opposed ones, dominated the negotiations 

process. This compromise position served the broader aim of these heterogeneous groups to 

enter and pursue feminist reforms from within ICL governance structures. A broad group of 

allied feminists predominantly from Western countries accomplished the inclusion of a large 

variety of acts of sexual violence that were previously not included under either the ICTY or 

ICTR statutes, such as sexual slavery.185  

The exceptional unity displayed by feminist representatives of various strands at the 

negotiations was a strategic choice and the most influential group was the Women’s Caucus 

for Gender Justice (WCGJ). In addition to “representing feminism as justice and representing 

feminism as knowledge”, this unity explains how and why these proponents succeeded in 

including rape in a key position in the new statute.186 The focus was to construct definitions of 

rape and gender/sexual violence as violations of international humanitarian and criminal law 

committed against the physical integrity of women and not their honour nor their communities 
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while acknowledging the “political, social and economic complexity of violence and 

conflict”.187  

The agreed understanding of rape as sexual assault was that “it is violent and physical; 

it causes physical and emotional (or physical and psychological) harm; it is painful”.188 Other 

explanatory identity factors, such as ethnicity and religion were to be given less weight. One 

of the primary feminist concerns was to limit the leeway given to the defence as in the previous 

tribunals. Rape as genocide was given less weight in the discussions, but in turn, progress was 

made in terms of the war crime and crime against humanity definitions.189 Many feminist 

proponents pursuing a feminist governance strategy hailed the negotiation process and 

subsequent adoption of the Rome Statute a success.190  

However, not all were contented with the achieved framings and numerical increases 

of possible sexual violence charges. A second generation of legal feminist activists had formed 

partially also in response to governance feminist activities. Staying predominantly outside of 

ICL governance institutions, they observed the integrative and exclusionary effects of the 

adoption of governance feminist ideas and reforms in ICL institutions. These critical feminists 

have problematised particularly the reductive narratives adopted in criminal governance 

institutions. Vasiliev argues that “[b]y letting itself get absorbed into the ideological and 

operational setup of the project, feminism may have simply been co-opted as part of its 

expansionist logic and reduced to a building block in the mainstream legitimacy-construction 

effort”.191 In response critical feminists, such as Halley, Engle, Buss, Otto, Chappell and Henry 

have engaged in detailed analyses of how discourses and practices of ICL institutions reinforce 

and perpetuate those gendered structures and stereotypes that women's rights legal scholars 

thought to eradicate.192   

Whereas Otto has analysed the appropriation “of feminist ideas by the structures of 

global governance”, Chappell has addressed the influence of systemic structures and practices 
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of global institutions on feminist achievements.193 Halley has studied “the development of 

prosecution strategies around conflict-related sexual violence” in response to “a specifically 

US feminist account of developments within global governance” and Engle has examined 

feminists’ objectives and the consequences of the interactions between feminist scholars and 

institutions.194 Of these, especially the latter two have informed this study. 

Halley has pointed at how feminist groups as part of their public discourses and 

petitioning of the ICTY and ICTR succeeded in reframing rape not solely as a combat 

instrument of conflict parties but as a broader international “war against women”. They held 

that conflict circumstances provided a suitable environment for men to express their disdain 

for women, a radical feminist thought.195 This process introduced a much wider governance 

feminist restructuring plan, which coincided with a general turn towards criminal governance 

enforcement measures: 

legal reforms involved annexing human rights law to IHL/ICL and vice versa, and 

extending the explicit prohibitions - the key term evolved from rape to sexual violence 

to sexual slavery to gender violence-beyond wartime rape to everyday rape, beyond 

war as men define it to war as women experience it. War not as an event but as a 

situation, as the life of everyday.196 

The achievements of feminist activism and consequences of this plan are thus according to 

Halley particularly visible in the Rome Statute: 

The G[overnance]Feminist hand can be seen clearly here. Count the victories: rape is 

specifically included. Sexual slavery ditto. Forced pregnancy and forced sterilization 

are also new. […] there is no mention of outrages on human dignity, to honor or to 

morals. Instead the new overarching rubric is "sexual violence." Although the WCGJ 

did not get "gender violence," they did install the term that had been central to feminist 

thinking on the subject for much longer.197 

As part of these lobbying efforts throughout the 1990s, liberal, cultural and radical feminist 

ideas interlinked with human rights concepts. These had in Halley’s view thus to a certain 

degree been accepted as authorised voices on the evil of conflict-related sexual violence and 

their suggestions to remedy the non-liability of perpetrators become part of the mainstream 
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approach to criminal governance.198 The coalition of feminist representatives pushed for the 

inclusion of an understanding of sexual violence being ‘gender violence’. However, the final 

adopted framing of it as ‘sexual violence’ erased the gendered dynamics and interlinkage of 

sexual violence in conflict with everyday systemic sexual violence and other cultural practices. 

This narrowed the overall understanding of conflict-related sexual violence.199 

Particularly on the latter element, Engle, examining the legal debate on rape as genocide 

concluded that the feminist activists’ discussion led to  

(1) an “entrenchment of reified understandings of ethnic difference” that “often 

reinforced and perpetuated such assumptions, turning a blind eye to the history of the 

region, which demonstrates that such a result is not inevitable”; “(2) the minimization 

of women’s sexual, political, and military agency”, which followed from the depiction 

of rape as ‘worse than death’, mirroring the Victorian honour code and characterised  

victims “as broken, as survivors at best but forever traumatized”; and “(3) the 

replacement of a focus on gender with a focus on sex.”200  

In her view, the dominant frame of analysis shared across all governance feminist schools 

remained thus a simplified perception of passive and civilian victimhood. This victimhood 

framing is defined in opposition to the active violator and fails to recognise the diversity of 

victims and the multiple “intersections of marginalisation“, depicting law as the predominant 

interpretative authority.201  

 Taking a broader view on the overall debate, Engle has contended that the primary 

critique voiced by feminists’ activists is the insufficient implementation, with particularly the 

length of sentences, absence of female actors in central decision-making roles, inadequate or 

‘incorrect’ charging of sexual violence crimes or the insufficient breadth of charges receiving 

much attention.202 However, deeper structural critiques are not articulated to not endanger the 
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hard-won inclusion in international criminal governance structures. Thus, critical elements 

remaining on the sideline are: the overall usefulness of criminal measures to address these acts, 

the impossibility of addressing larger gendered societal problems hidden behind sexual crimes 

through trying individuals in reductive criminal tribunals (see e.g. the ethnicity debate in rape 

as genocide trials), the consequences of an increase in outlawing specific acts, the adequacy of 

the ICL system and its rules in addressing sexual violence and their advantages for women (and 

men) as well as the inadvertent costs of the current approach, which risks a further 

marginalisation of those already disadvantaged in society.203 In their critique of the narrow 

framework applied by courts, critical feminists are not alone. The abovementioned 

intersectionality and queer scholars also point at a broader need to view contextualising identity 

factors in the analysis of conflict-related sexual violence occurrences.204   

 To recapitulate, this chapter served to introduce different legal feminists’ 

conceptualisations of gender relations and sexual violence (in conflict) – the six central 

theoretical alignments being liberal, cultural, radical, postmodern, intersectional and queer 

theorists. Even though these by far do not represent all existing legal feminist theoretical 

approaches and most of these are internally divided, they were selected for their influence on 

the legal discussions on conflict-related sexual violence particularly in international (criminal) 

law. A conscious division was made between feminist theorists and activists, even though these 

overlap as visible in the second section where particularly governance feminists (adopting 

primarily liberal and radical feminists’ thought), and critical legal feminists gained prominence 

on the international stage. Further, the division served to show the underlying fundamental 

ideological differences between governance and critical feminists and the subsequent 

selectivity in thematic foci that found their way through lobbying into international criminal 

statutes and procedures. 

Most of these approaches initially focused on challenging the conceptualisation of 

women as victims of sexual violence and promoting their agency in international criminal 

proceedings. However, particularly postmodern, intersectional and critical legal feminisms’ 

conceptualisations also give leeway to discuss subordinated men and engaging in discussions 

with various notions of masculinity.205 Of specific interest in the following are male victims, 
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who do not correspond to the feminist stereotype of the male combatant or perpetrator. Men as 

victims of sexual violence were among the first witnesses on sexual violence crimes to be heard 

especially in the ICTY (see the ICTY’s Tadić case mentioned in the introduction). However, 

their visibility has remained low given the subsequent political and societal focus on female 

victims.  

This partially sparked the thought to examine how and which feminist discourses on 

sexual violence are present in international criminal courts’ discussions of the in public 

discussions marginalised, non-hegemonic abused man and the consequences of these dynamics 

on men as conflict-related sexual violence victims. Thus, the following part turns to an analysis 

of ICL cases addressing the sexual assault of men. It examines firstly the courts’ and tribunals’ 

framings of these cases and secondly where and how feminist notions of gender violence are 

visible in these deliberations.   

 

 

4. Framing Sexual Violence against Men in International Criminal Tribunals and 

Courts – The Recognition of Acts of Violence  

 

The chapter looks specifically at the categories and themes under which the courts and tribunals 

have addressed acts of sexual violence against men. It traces how the framing of these acts are 

influenced by or are reflective of feminist discourses on sexual violence in conflict as discussed 

in the previous chapter. These acts are grouped under the themes of rape, torture, imprisonment 

as well as other forms of violence such as psychological violence and genital mutilation. These 

categories were chosen based on repetitively used key terms and narratives.206  

 

4.1 Imprisonment  

The discussion of prison rape and its gendered meanings commenced in the 1970s and 1980s. 

Though not always at the centre of attention in public discussions, there was nonetheless 

awareness of the extensive occurrence of prison rape among criminal law academics and 
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practitioners.207 For instance, in the 1990s, the widespread practice of sexual violence in prison 

conditions in the former Yugoslavia was one pattern identified in the Bassiouni report, 

preceding the setup of the ICTY. More than 50% of identified cases of sexual violence took 

place in detention facilities.208 This had significant consequences especially for the following 

debates on sexual violence against men in criminal tribunals.  

In the ICTY proceedings cases on male victims were solely discussed within prison 

circumstances, with the exception of few public incidents of enforced removal of clothes. Jarvis 

and Vigneswaran suggest that this might have been caused by the reluctance of bystanders and 

relatives to testify as well as the comparative ease of collecting evidence of such abuses in 

prison facilities given the limited preparation and resources of the investigators.209 

Subsequently, the focus on violations in prison conditions was also adopted in other ICL courts 

and tribunals’ discussions on the occurrence of sexual violence in conflict particularly against 

males.  

 The widespread sexual abuse in detention circumstance was first discussed in the 

ICTY’s Tadić case. In the indictment, the usage of detention camps was framed as a central 

element of the policy to drive out the Muslim and Croat population for the construction of a 

Greater Serbia stating that “both female and male prisoners were beaten, tortured, raped, 

sexually assaulted, and humiliated.”210 Specifically, the Omarska camp was notorious for its 

size and brutality. Nonetheless, “only CRMSV evidence was presented at trial while the charges 

of CRFSV were withdrawn”.211 The defendant, a low-ranking paramilitary fighter, was accused 

of having commanded two Bosnian Muslim “prisoners ‘G’ and ‘H’, to commit oral sexual acts 

on Harambašić and forced ‘G’ to sexually mutilate him”, which resulted in Harambašić’s 

death.212 For the enforced sexual violations and subsequent death of Harambašić, Tadić was 

found in violation of customary law as specified in Common Article 3 for cruel treatment as 

well as guilty of crimes against humanity and inhumane treatment as defined in ICTY Articles 

5(i) and Article 7 (1). 213  
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Notably, Tadić was not found guilty of the violations against ‘G’ and ‘H’, whom he 

forced to mutilate and fellate Harambašić.214 The Court thereby failed to acknowledge also 

their victimisation and see through the one-sided victim-perpetrator binary that underlies the 

‘traditional’ understanding of sexual violence. In the recollection and assessment of facts, the 

trial chamber refrained from making any further interpretations beyond the factual statements. 

In the Court’s judgment, “those beatings and other acts of violence” are framed as inhumane 

acts having been executed “for discriminatory reasons to inflict severe damage to the victims’ 

physical integrity and human dignity.”215  

The representation of facts mirrors a radical feminist reading of this case as an example 

of sexual violence being used to establish subordinate power relations and degrade former 

hostile combatants. Brownmiller, among the first radical feminists, countered the notion of rape 

as irrepressible male desire. She framed rape and sexual violence in prisons as an exercise of 

power rather than pleasure. In her view, it seeks to establish and reinforce hierarchies, 

supporting institutional control, and strengthen masculinities by feminising and objectifying 

the victims.216 The phenomenon was explained to feed on the shame and humiliation of victims, 

who were ‘homosexualised’ as “women-substitutes” in the absence of any form of rectification 

due to the coercive prison setting and dependency relations.217 

 In this specific case the enhancement of the accused’s masculinity, the 

homosexualisation of the inmates G and H, and the feminisation of Harambašić is symbolically 

enacted through the coerced violent removal of Harambašić’s testicles. At the same time, the 

Trial Chamber’s sole focus on the violation of the physical integrity adopts a liberal feminist 

reading, detaching the elements of sexual violence and degradation from power as sole 

explanation.  

Through the lens of postmodern feminists and intersectionality scholars an even broader 

dimension becomes visible. Here, the unequal and coercive prison circumstances are 

complemented by an ethnic and religious dimension, the frequently referenced ethnic and 

religious identity of Bosnian Muslims. It also contains a gendered dimension, namely coercing 

prisoners into the engagement in sexual acts perceived/ as homosexual. In combination, the 
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castration of a fellow member of one’s ethnic group symbolically targets not only the 

reproduction capacities of the individual but symbolically of the broader ethnic community.218   

In the Ćesić case, the Court took a different approach to forced fellatio in detention 

conditions framing rape as a severe humiliation. It convicted Ranko Ćesić, a member of the 

Bosnian Serb Police Reserve Corps at the Brčko police station, of rape as a crime against 

humanity under Article 5 of the ICTY Statute for forcing two detained brothers to perform 

fellatio.219 Being in charge, he 

forced both brothers to perform fellatio on each other and left the office after he told a 

guard to make sure that they would not stop until he returned. He left the door open 

when he went out and several guards could watch and laugh.220 

In this case, the aggravating factor were their family bonds and the knowledge of their non-

consent, which fundamentally changed the Court’s framing acknowledging both victim’s 

vulnerability.221 The Court in its judgment emphasised specifically the serious humiliation of 

the rape caused by the close familiar relationship between both victims and the very public 

display of their acts.222 This was also reflected in the naming of the act as rape, which is 

considered the gravest of all sexual violence crimes by structural bias feminists.223 As Engle 

noted the Chamber made a “salient distinction between the crime of humiliating and degrading 

treatment”, which stresses degradation, and rape crimes that focus on “’the physical and moral 

integrity of the victim’”.224 Engle points out how the Court referred to “‘moral’, as opposed to 

‘sexual’ integrity”, which she attributed to the sex of the victims and the unsuitability of the 

notion “of chastity” in this context given that both victims were men.225  

The Court made efforts to differentiate between these crime categories. Nevertheless, it 

specified excessive humiliation causing shame to be an exacerbating condition for both rape 

and torture allegations, with the level of humiliation being a key criteria in distinguishing 

between these crimes.226 It thereby not only expanded the understanding of sexual violence and 

specifically rape to have a physical but also psychological dimension, pointing at the risk of 

social isolation, thereby repeating a framing proposed by liberal feminists. 
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The Court identified the imprisonment as a central cause for the vulnerability of men to 

sexual violence in conflicts.227 The latter statement displays in particular the Court’s gendered 

understanding of vulnerability with the detention situation being viewed as the primary cause 

for men’s vulnerability. The chamber thereby adopted on the one hand a radical feminist frame 

of a disciplinary and repressive power conception and at the same time leaves room for a 

postmodern feminist reading of power contestations. In contrast, women’s vulnerability is 

predicated solely on their sex and male domination over women as purported by radical 

proponents, in that way reflecting a very narrow sex binary.228  

The Karadžić case differs from the aforementioned in that it discussed the extensive 

sexual abuse and humiliating practices used against Bosnian detainees of all sexes and ages, 

thereby not making a distinction between men and women prisoners. Karadžić, the former 

President of the Republic Srpska and commander of its army, was charged with genocide, 

crimes against humanity and violations of the laws or customs of war for the acts of his army.229 

In the judgment several situations were described as examples of sexual abuse practices in 

prison conditions: 

When one of his female relatives was taken away, a male detainee tried to follow her 

but could not; he was later taken by two men to the cellar and shown where she had 

been raped. […] He was also raped two and a half weeks after being detained; he was 

brought to the basement at least 30 times and raped on almost every occasion. He was 

tied to a desk, he was verbally abused, pliers were used to mistreat him, and he was 

raped by police truncheons and similar objects.230  

 

The latter example adopts the narrative pursued by ‘radical and power feminists’ of sexual 

abuse of females being used to emphasise the man’s failure to protect his female relatives as 

required by prevailing masculinity standards. 231 This visualises the shift in power hierarchies 
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and the feminisation of the man, which in this case is further reinforced by the ensuing rape of 

the male prisoner.   

Other acts of sexual violence included male and female detainees who were ordered to 

undress, dance, and perform sexual acts in front of Bosnian Serb soldiers. In other 

incidents detainees were forced to remove their underwear and bite or suck each others’ 

penises while soldiers stood by and laughed. The  Chamber  therefore  finds  that  

Bosnian  Muslim  women,  men,  girls,  and  boys  were subject to rape and other acts 

of sexual violence.232  

These framings differ from preceding cases in that they mention similar violations and equate 

the experiences of women and girls with the previously less regarded men and boys. The 

utilised language does not specify a gendered understanding of the practices or preference for 

either victim group.233 Rather the specific listing of women, men, girls and boys seeks to 

reinforce an image of a gender inclusive approach, while at the same time emphasising the 

extreme humiliation caused by the public visibility of these coerced acts as in the previous case. 

This again mirrors the notion of prison sexual violence being predominantly an exercise of 

power, a notion pursued by radical feminists.  

Moreover, the shift in gender roles is taken a step further. In the judgment another 

situation with a female perpetrator and male detainee is depicted, reversing gender roles. The 

judgement described how “detainees were forced to lick the buttocks of a Bosnian Serb woman, 

who threatened to slit their throats if they did not comply”.234 The Trial Chamber concluded 

that these acts were committed in situations of extreme coercion and executed in the most 

degrading ways severely violating the rights of the abused, inferring also on a specific gender 

role division. These were held to amount to crimes against humanity under ICTY Statute Article 

5.235  

The phenomenon of female perpetrators has received some attention in academic 

writings and the press, especially since the occurrences in Abu Ghraib in 2004.236 The 

publication of reports and pictures of forced nudity, public masturbation and sodomisation of 

prisoners among others by female soldiers in the Iraqi Abu Ghraib prison expanded the 
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discourses on prison rape. These reports elaborated on the symbolic meaning of this form of 

sexual violence as part of the war on terror to reinforce the Western heterosexual masculinity 

and “[preserve the] Western and American racialized order” by dehumanising and feminising 

the Muslim Other, focusing particularly on the intersections between gender, race and 

religion.237 In my review of the ICL case law on male victims, I found very few similar settings.  

The gender dimension of this abuse is given no direct explanation in the narrative of 

the Trial Chamber. Yet, it seamlessly blends in the larger narrative of sexual violence being 

used against detainees regardless of their sex to intimidate, terrorise and torture in line with the 

predominant radical feminist interpretation of power contestations in prison settings.238  

Whereas some proponents would view this framing of the case as seemingly gender 

inclusive looking at the broader dynamics, intersectionalists or postmodern feminists using a 

more contextualising gender-sensitive framing would have drawn a different picture. Zarkov 

points at the importance of the “intact male body for the nation” in the Balkan context.239 She 

argues that “the act of violence is directed against the ethnicized/racialized Other whose power 

needs to be denied, destroyed, or appropriated” and that “it is the gendered role of passivity, 

submission, and subordination in the dominant gender hierarchy that feminizes the penetrated 

men.”240 She further explains that within the normative framework of sexuality in the region, 

males partaking in sexual actions become homosexualised. This partially explains why many 

statements in evidence involve situations with inmates being forced to perform sexualised acts 

directly on each other, whereas wardens engaging themselves in sexual violence in the open do 

so only using external items to prevent their symbolic homosexualisation.241  

 In this case, the Trial Chamber does not openly discuss intersecting factors. However, 

the incidents are framed through some intersecting subordination practices based on 

incarceration, gender and pointedly ethnicity and religion. This is visible in the repeated 

emphasis on ‘Bosnian Muslim’ men being victimised and the specification of the female 

perpetrator being Bosnian Serb.242 This setting reverses not only the gendered but also the 

ethnic domination paradigm. However, without a more contextualising analysis, the conclusion 

of the Court rests on a simplified interpretation of extreme degradation and ignores 

investigating broader conflict dynamics.  
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4.2 Rape 

In the structural bias feminist discourses striving to recognise the systematic use of sexual 

violence against women in the Bosnian and Rwandan conflicts, rape had a central role. It was 

partially framed as a ‘weapon of war’ and genocide as well as perceived as the gravest of 

crimes.243 The structural bias feminist influence is also reflected in the ICTY and ICTR 

chambers’ preoccupation with producing definitions of rape as discussed in the second chapter.  

Central elements in these feminist discussions outlined in chapter 3.2 were the notions 

of coercion, the (im)possibility of giving consent in conflict circumstances, the utter 

humiliation of victims caused by these acts as well as the destructive consequences for 

communities widening the lens from the violence against an individual to an interpretation of 

an attack against the broader community.244 One of the most far-reaching after-effects 

especially after the Kunarac judgment, which introduced the concept of assumed coercion, was 

that in practice “consensual sexual relationships [were made] legally impossible” in specific 

situations predominantly concerning women victims.245  

The discussions of evidence of sexual violence against men as rape have revolved 

around what acts qualify as rape – questioning for example the treatment of forced fellatio - 

and have highlighted the problems with the definitions of rape of men requiring an act of 

penetration as mentioned in chapter two. In Furundžija, the Court introduced a broader 

definition of rape compared to the Tadić definition outlined in the second chapter. It specifically 

addressed the rape of men pointing out that rape “includes penetration, however slight, of the 

vulva, anus or oral cavity, by the penis and sexual penetration of the vulva or anus is not limited 

to the penis” and that “the forced penetration of the mouth by the male sexual organ constitutes 

a most humiliating and degrading attack upon human dignity”.246 It concluded that “such an 

extremely serious sexual outrage as forced oral penetration should be classified as rape.”247 

 Consequently, the Court tied the dignity and worth of the individual to his physical 

inviolability, introducing a moral element which recalls the honour framing that structural bias 

feminists have resisted. Moreover, this framing imposes the element of humiliation on the 

interpretation of rape crimes with male victims similar to the treatment of cases with female 
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victims. This is further reinforced in the Court’s judgment stressing the legal intention of the 

respect for the human dignity principle “to shield human beings from outrages upon their 

personal dignity, whether such outrages are carried out by unlawfully attacking the body or by 

humiliating and debasing the honour, the self-respect or the mental well being of a person”.248

 Though the possibility existed to charge rape against men as self-standing crimes, in 

several cases such as the ICTY’s Simić et. al or the ICC’s Ongwen cases, evidence of forced 

fellatio and maltreatment of sexual organs of men remained a sidenote. It was used solely as 

evidence of violence to corroborate other charges or dismissed completely for not falling within 

the scope of charges.249 This practice countered structural bias feminists’ demands to 

acknowledge acts of sexual violence as separate and self-standing acts.250 

The failure of the OTP to bring charges inclusive of evidence of sexual violence against 

men has been remarked upon several times also by the tribunals. In Mucić et al., mirroring the 

stance taken in Furundžija, the ICTY Trial Chamber critiqued the OTP’s choice of pleading 

arguing  

that the act of forcing Vaso Đorđić and Veseljko Đorđić to perform fellatio on one 

another constituted, at least, a fundamental attack on their human dignity. Accordingly, 

the Trial Chamber finds that this act constitutes the offence of inhuman treatment under 

Article 2 of the Statute, and cruel treatment under Article 3 of the Statute. The Trial 

Chamber notes that the aforementioned act could constitute rape for which liability 

could have been found if pleaded in the appropriate manner.251  

This was taken into account in Todorović. The case was the first time that rape under Article 5 

(g) as a crime against humanity and inhumane treatment was charged specifically concerning 

male victims of forced fellatio and the threat of genital mutilation. Sellers and Nwoye hold that 

the acknowledgement of charges of “persecution based on religious discrimination” and torture 

in the second Todorović indictment are also significant.252 These broadened the framing of male 

rape as being part of a broader strategy, whereby religion, gender and sexuality and the specific 

form of violence are intertwined. This reading thereby references intersectionality scholars’ 
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approaches that view sexual violence as part of multiple intersecting patterns of subordination, 

with religion, race, sex and gender at its core as discussed in chapter 3.1. It further broadened 

the reading of these acts as gender-based violence, though the primary interpretation of these 

as an offence against the victim’s human dignity remained.253 A similar approach was again 

taken in the Ćesić case discussed above, which followed suit.  

 Following the repeated failure to charge acts of sexual violence against men, a 

modification in the OTP’s prosecutorial strategy is visible in the ICC. For example in the 

Ntaganda case, which focused on the application of IHL to child soldiers of the same military 

forces. New evidence was added to the refiling of conflict-related sexual violence charges 

following their absence in the first charges, framing ethnicity as a central motive for sexual 

violence.254  

The ICC Trial Chamber took a broader stance focusing on the absolute prohibition of 

the use of any form of sexual violence under IHL. It addressed also cases of rape and other 

forms of sexual violence against civilian men and male soldiers belonging to the accused’s own 

forces.255 As long as a conflict nexus can be established the Court held that “members of an 

armed force or group are not categorically excluded from protection against the war crimes of 

rape and sexual slavery under article 8(2)(b)(xxii) and (2)(e)(vi) of the Statute when committed 

by members of the same armed force or group”.256 The Court thereby broadened the conceptual 

victim category. Here, it addressed the male child soldier, breaking the pattern of recognising 

primarily prisoners of opposition forces and men as victims of rape. Further, it added another 

crime definition lobbied for by structural bias feminists - sexual slavery.257  

Contrary to the rape of women, the rape of men was solely discussed in tribunals within 

the crime framings of war crime and crimes against humanity, but not as genocide.258 Radical 

and dominance feminists had previously advocated for an inclusion of this definition for female 

rape victims to emphasise the systematic pattern and gravity of rape for the individual and the 

larger community. Their arguments for an interpretation of the rape of women as genocide were 
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mostly tied to the explanation of ethnicity being the trigger for genocide defined by women’s 

reproductive capacities and motherhood.259 In contrast, the genocide of men was solely linked 

to their killing, with Srebrenica being the prime example.260 Therefore, the rape of males has 

not been discussed as part of wider systemic patterns of assault as demanded by post-modern 

feminists and critical legal feminists, but rested mostly on proving the act of coercive 

penetration of individuals.261  

If contrasted with discussions on female victims, debates on consent and coercion were 

also predominantly absent in cases with male victims or the latter only passingly mentioned as 

being taken for granted.262 This might partially be caused by the evidentiary circumstances of 

male cases being addressed mostly in prison circumstances, in which coercion and non-consent 

is assumed as pointed out in the previous section and the preoccupation with male child 

soldiers, who are considered not able to give informed consent due to their age.   

This reading of cases on the one hand reflects radical feminists’, such as Brownmiller’s 

and MacKinnon’s, conceptions of power whereby rape in prison serves to establish and 

reinforce institutional power hierarchies among males competing for dominance within a 

broader group setting. Cultural feminists would concur in that the here expressed domination 

is “masculine and erroneous”.263 Similar understandings can also be transferred to the dynamics 

within armed forces and the abuse of child soldiers to establish internal hierarchies. Alternative 

liberal feminist approach would frame these violent attacks solely as psychological or physical 

violence against the individual as discussed in chapter 3.1. This in theory leaves room for the 

possibility to consent. 

In this context, the subject category of the male prisoner is presumed to be 

heterogeneous thereby failing to acknowledge the multidimensionality of inmates, a fact 

intersectionality as well as critical legal scholars would criticise. Thus, it can be inferred that 

opening the possibility of male consent to same-sex sex would take away the focus on physical 

violence and rupture the gender binary that is heightened within the feminist discussions on 
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prison setting.264 It is also present within the Courts’ discussions specifically after the Kunarac 

judgment, which effectively denied the possibility of victim consent.265 The other signifying 

criteria for rape has been torture, which is discussed next. 

 

4.3 Torture 

The notions of rape, other severe forms of sexual violence and torture are tightly intertwined, 

as stated in Kunarac et al. Although, focusing primarily on sexual violence against women, it 

was the first trial, which provided also a definition of rape as torture: “rape is obviously such 

an act. […] Sexual violence necessarily gives rise to severe pain or suffering, whether physical 

or mental, and in this way justifies its characterisation as an act of torture.”266 Whereas the 

recognition of this interlinkage between these crimes was a significant step for feminist 

scholars, with MacKinnon arguing that the international legal prohibitions of torture provided 

better protection for women in conflicts, the same intertwining has been problematised for male 

sexual violence victims.267 

 Sivakumaran, as well as Mouthaan and Leiby call attention to the tendency to report 

cases of male sexual violence as torture to avoid the stigmatisation inherent to sexual assault 

or rape. The torture frame produced de-sexualised framings of sexual assaults that distort the 

documentation of such crimes.268  This argument is premised on the assumption that courts for 

structural reasons cannot engage in a contextualised reading of sexual violence cases and are 

not sufficiently trained to conduct gender sensitive questionings, thus failing to uncover coded 

language and hidden violence patterns.269 

In Todorović, charges of torture under Article 2 (b) for acts of forced fellatio were 

initially submitted in the indictment, but later removed as part of a plea agreement.270 In Simić 

et al. the first guilty plea for torture as crimes against humanity under Article 7 (1) of the ICTY 

Statute for threatening to perpetrate sexual violence was achieved. The then President of a 
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Municipal Assembly and member of the Serb Crisis Staff, Simić brutally mistreated Safet 

Hadzialijagic and forced him to remove his trousers. Thereafter he threatened him to sever his 

penis with his knife. Furthermore, Simić threatened the victim with a gun, at times firing shots 

and placing it in his mouth, prior to his release.271 The Trial Chamber noted that the evidenced 

sexual violence acts constituted torture as they fulfilled the material nexus and showed ethnic 

discriminatory intent without questioning the conception of ethnicity.272 As part of the guilty 

plea, sexual violence against men was treated as cruel and inhumane treatment to proof the 

charges of persecution as crimes against humanity. However, it was not treated as a separate 

crime of torture.273 

 In Bemba, the OTP used a cumulative charging approach to present evidence of rape of 

men amounting in the OTP’s framing to torture as a crime against humanity and outrages upon 

personal dignity as a war crime. In response, the Chamber held  

that in this particular case, the specific material elements of the act of torture, namely 

 severe pain and suffering and control by the perpetrator over the person are also the 

 inherent specific material elements of the act of rape. However, the act of rape 

 requires the additional specific material element of penetration, which makes it the 

 most appropriate legal characterisation in this particular case. The Chamber, after 

 having carefully reviewed the factual circumstances submitted by the Prosecutor, 

 concludes that the evidence he presented reflects the same conduct which underlies 

 the count of rape, as identified in the statements of witnesses 22, 23, 29, 68, 80, 81, 87 

 and Unidentified Victims 1 to 35. The Chamber therefore considers that the act of 

 torture is fully subsumed by the count of rape.274  

The material conditions for rape as torture were as such not dismissed. Nonetheless, the OTP’s 

cumulative charging approach was severely critiqued. The Court found that the prosecutor 

failed to present evidence of “distinct crimes” and that the submitted documentation for torture 

was primarily encompassed in the accounts for rape.275  

Here a dichotomy becomes visible in terms of framing approaches and legal systemic 

requirements. The OTP assumed an contextualising approach that sought to address the 
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complexity of crimes by tying different elements of torture and rape together. This followed 

the recommendation by intersectional and postmodern feminist approaches and relied on the 

same evidence.276 However, the Chamber requested a simplification of charges to prevent an 

undue burdening of the defence and stalling of proceedings.277 

Though the three abovementioned themes draw the most discussions for cases of sexual 

violence committed against men and boys, some other forms of related violent acts should 

nevertheless be mentioned. 

 

4.4 Other Forms of Violence 

4.4.1 Psychological Violence 

Overall, the courts and tribunals have so far rarely addressed the psychological consequences 

of for example witnesses being forced into simultaneous victim and perpetrator roles. Though 

sexual violence against men was generally overlooked in the Furundžija case, one incident was 

addressed. Detained Witness D was made to observe the anal, oral and vaginal rape of his 

female friend by the accused to elicit a statement from him. The ICTY Chamber held that this 

“caused him severe physical and mental suffering”, amounting to torture as a violation of the 

customs of war.278  

In dominance feminist terms, the Court recognised in this case that forcing a person to 

witness a friend’s sexual abuse creates multiple relations of power contestations. In this context 

it was recognised as having a specific purpose of pressing for information. This conscious 

strategy acknowledged by the Court plays into the dynamics explained by Zarkov, whereby the 

observer is forcefully pacified by being stopped from halting these violations and prevented 

from fulfilling his societally constructed role as protector and soldier.279  

Although not fully adopting this reading, the key aspects of this feminist thought were 

embraced by the Chamber.280 This was a novel development compared to its approach in Tadić, 

where the psychological harm caused to detainees ‘G’ and ‘H’, who were forced to violently 

abuse Harambašić, was not even discussed as a separate crime. Arguably, these acts caused 

significant mental and physical harms and could have been charged separately. This form of 
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violence is predominantly ignored but in many cases specifically targets men and boys and 

contains potential for separate torture charges.281    

 Contrary to the previous cases, in Sesay et al., the Special Court for Sierra Leone’s Trial 

Chamber engaged in a long evaluation of the strategic use and subsequent psychological effects 

of sexual violence. The trial addressed among others alleged crimes of rape and sexual violence 

committed and ordered by Sesay, Kallon and Gbao, senior members of the Revolutionary 

United Front. Evidence was given of 50 male and female detainees, who were forced to 

undress, ordered to engage in intercourse and mutilate the sexual organs of other detainees. 

Additionally, situations were presented as psychological violence in which men were being 

forced to watch their family members being raped or mutilated.282  

In the discussion of these crimes, the Court adopted the narrative of sexual violence 

being used against civilian women and men to break apart communities. This was done by 

weakening norms and human interactions binding local communities, instilling fear and 

weakening their resolve, as well as specifically using rapes and sexual abuses of female 

relatives as a means to break the power of men as the ‘protectors of their families’.283 The 

Chamber concluded that these acts can be categorised as terror.284  

Though a separate court, the latter case demonstrates the further deepening integration 

of feminist thought in the interpretation of these crimes as psychological violence in ICL courts. 

This framing reflects a domination and power feminist understanding of sexual violence being 

used to establish and reverse hierarchies of control. It is combined with a structural bias 

feminist reading of the gendered role construction of men as protectors and women as civilians 

in conflicts, which is reversed through sexual assaults on men.285 From structural bias 

narratives, the Trial Chamber adopted the frames of sexual violence being a tool to target 

communities by attacking local cultural scripts of gender roles without however deconstructing 

these.286 

Though progressive compared to the previous two cases, from a post-modern and 

critical legal feminist perspective this specific framing is problematic because it introduces an 

                                                 
281 Sellers and Nwoye (n 89) 216 
282 Prosecutor v Issa Hassan Sesay, Morris Kallon and Augustine Gbao (the RUF accused) (Judgment) SCSL-

04-15-T, T Ch, (2 March 2009) paras 1347, see also paras 1207-1208 
283 Prosecutor v Issa Hassan Sesay, Morris Kallon and Augustine Gbao (the RUF accused) (Judgment) SCSL-04-

15-T, T Ch (2 March 2009) paras 893, 1208, 1254 
284 Prosecutor v Issa Hassan Sesay, Morris Kallon and Augustine Gbao (the RUF accused) (Judgment) SCSL-04-

15-T, T Ch (2 March 2009) paras 1347-1351, 1125 
285 Halley (n 22) 86  
286 Prosecutor v Issa Hassan Sesay, Morris Kallon and Augustine Gbao (the RUF accused) (Judgment) SCSL-04-

15-T, T Ch (2 March 2009) paras 1208, 1254 



 

55 

 

essentialist reading of an individual case rather than in depth engaging with local customs and 

practices.  

   

4.4.2 Genital Mutilation and Forced Circumcision 

Genital mutilation has been a form of sexual violence specifically targeted against men.287  

Noted for its harsh consequences, it has been addressed in very different forms by the ICL 

courts and tribunals. In Simić, the forced undressing in public of a male detainee, threatened to 

have his penis cut off while a gun was fired over his head, was viewed by the ICTY Chamber 

as constituting torture as a crime against humanity under Article 7 (1).288  

In contrast, in the ICC’s Kenyatta case forced circumcision was treated more narrowly. 

Widespread forced circumcision and penile amputations was practiced during Kenya’s post-

election conflict as part of retaliatory actions against civilian members of the Orange 

Democratic Movement party. The mutilated men belonged mostly to the Luo ethnic group who 

traditionally have not engaged in this practice.289 These acts of mutilation were charged by the 

Prosecutor as “other forms of sexual violence" within the meaning of article 7(l)(g) of the ICC 

Statute.290 Nonetheless, the Pre-Trial Chamber reframed the charges and held that  

the acts of forcible circumcision cannot be considered acts of a "sexual nature" as 

required by the Elements of Crimes but are to be more properly qualified as "other 

inhumane acts" within the meaning of article 7(l)(k) of the Statute. The Chamber 

reaches this conclusion in light of the serious injury to body that the forcible 

circumcision causes and in view of its character, similar to other underlying acts 

constituting crimes against humanity.291 

The OTP countered this interpretation, arguing that the Chamber misidentified these 

occurrences neglecting the fact that "that these weren't just attacks on men's sexual organs as 

such but were intended as attacks on men's identities as men within their society and were 

designed to destroy their masculinity".292   
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In its comprehensive elaboration, the OTP drew up an intersectional constructivist 

framing of these castration practices. It demonstrated how identity and cultural norms interlink 

with political power contestation along tribal lines and are performed in a specific pre-election 

spatial and political context. In that way, the OTP attempted to illustrate how sexual violence 

against men served the larger purpose of upholding political power with the male circumcised 

body acting as the objectified mark of political and communal superiority.293 In so doing, the 

OTP adopted a narrative commonly used by structural feminists to describe conflict-related 

sexual violence against women, namely pointing at the purpose of this form of gendered 

violence serving to break down community coherence and support.294  

In this context, the OTP framed these attacks on men’s sexual organs as fulfilling the 

same purpose. Despite not denying the severity and purposefulness of the attacks on Luo men, 

the Chamber was not convinced of the sexual nature of the act. It continued to submit that the 

primary cause for the attacks was “ethnic prejudice and cultural superiority of one tribe over 

the other”, resorting to the dominance feminist frame of power contestation and a simplified 

ethnic juxtaposition.295 It thereby simplified the OTP’s narrative, stripping it of any interlinking 

element of interpretation such as sexual connotations and political contestations to mainly 

physical violence and ethnic strives, which comes close to the liberal feminist interpretation of 

sexual violence outlined in chapter 3.1. 

 

4.4.3 Charging Sexual Violence with Other Crimes 

Isaac criticises that in several cases sexual violence crimes committed against men were 

charged in such a way, that the crimes were not differentiated and thus it was difficult to 

evaluate the Chamber’s actual stance on these specific cases.296 In Tadić, the accused was 

charged with torture or inhumane treatment (Article 2b), wilfully causing great suffering or 

serious injury to body or health (Article 2 c), cruel treatment (Article 3), and other inhumane 

acts under Article 5 (i) of the ICTY statute. Among the evidence were the accounts of forced 

fellatio and genital mutilation against Harambašić caused by the two “prisoners ‘G’ and ‘H’. 

These were however indicted together as a sole offence with the harsh beating of fellow 
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prisoners. This lack of differentiation led to the omission of the sexual nature of the 

aforementioned acts rather than charging it as an act of inhumane treatment as crime against 

humanity.297  

 Similar to Tadić, also in Mucić et al. the intentional placing of a burning fuse cord 

around the bare genital area of prisoner Vukašin Mrkajić was recognised as causing “the victim 

such serious suffering and injury that it constitutes the offence of wilfully causing great 

suffering or serious injury to body or health under Article 2, and cruel treatment under Article 

3 of the Statute”.298 Nonetheless, it was charged together with the beating of other prisoners.299  

 In the previous two cases men as victims of sexual violence were directly 

acknowledged. Yet, in Stakić evidence of sexual violence against male captives held at the 

Keraterm and Omarska detention site was given solely to corroborate the charges for genocide 

to be penalised under Articles 4(3)(a), 7(1) and 7(3) and persecution as a crime against 

humanity, as stated in Articles 5(h), 7(1) and 7(3) of the ICTY Statute.300 This was the first time 

that evidence of severe abuse against men was charged under the ICTY Statute Article 4. 

However, it remained inconclusive whether the Court took the testimony of male victims into 

account for the cases of sexual violence and rape, as the Court did not further elaborate on 

these.301 At the same time, the Court’s findings nevertheless recognised sexual violence as part 

of a bigger picture for its intended use to enforce the removal of large communities from their 

homes.302  

 

4.4.4 Framing Conflict-Related Sexual Violence as Violence against Women  

The inclusion of a specific focus on sexual violence charges in the reviewed court and tribunal 

cases, was initially spurred by the extensive reporting following the former Yugoslavian and 

Rwandan conflict and the subsequent reports published by women’s groups, human rights 

NGOs and special representatives to international organisations such as the UN and EU.303 

Though evidence of gender-based violence against women and men was submitted during the 

whole period, the predominant focus remained on the recognition of women and girl victims 
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as promoted by structural bias feminists. This continues to be reflected even in more recent 

international criminal court cases.  

In the 2009 SCSL Sesay et al. case, the Court acknowledged that the definition of rape 

is gender neutral and can encompass male victims, who in the specific case were subject to a 

widespread, targeted sexual violence campaign. However, the indictment contained only 

situations with female victims, sidelining the evidence on male sexual violence fully.304 

Similarly, several cases before the ICTY and the ICTR documented evidence of sexual violence 

perpetrated against men, but prioritised female victims in the proceedings or completely 

neglected the sexual violence charges.305  

This is particularly pronounced when reviewing ICTR cases addressing sexual 

violence. Evidence of sexual violence against men and mutilation was fleetingly mentioned, as 

exemplary in the Basgosoro case. The judgment stated in one sentence that General “Dallaire  

saw  objects  crushed  or  implanted  in  vaginas,  breasts  cut  off,  stomachs  opened and the 

mutilated genitals of men”, framing the incident as sexual assault.306 However, this was not 

followed up on. No deeper inquiry into similar evidence was made as part of the broader 

discourse on gender-based sexual violence against men, even though Bagosora was found 

guilty of sexually assaulting the female Prime Minister, as well as the torture and killing of a 

Hutu oppositional party member Kabiligi before his close relatives as a crime against humanity 

(other inhumane acts).307  

Similarly in Niyitegeka, the accused was found guilty of genocide having among other 

things supported the beheading of a man and forcibly removing his genitals including their 

public display afterwards308, without the Court in further detail engaging in any evaluation of 

the sexual violence.309 In these examples, the primary framing of these actions as ethnically 
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motivated physical violence in line with liberal feminists, or as one piece of evidence within 

the larger framings of violence counters the structural bias feminist demands to specifically 

acknowledge the sexual violence elements.310 

 Although the ICTY Chamber has been criticised for similarly ignoring abused men as 

part of their discussions on sexual violence acts, the Courts’ practice has differed slightly. In 

Brđanin, a leading politician in the region Bosnia Krajina was found guilty for persecution as 

a crime against humanity subject to Article 7(1) of the ICTY Statute for sexual violence 

crimes.311 The judgment contains an extensive account of the use of sexual violence in 

detention camps, such as Omarska. Exemplary thereof: 

Outside interrogation, Bosnian Muslim and Bosnian Croat male and female detainees 

were forced by a Bosnian Serb policeman to perform sexual acts with each other, in 

front of a crowd of cheering men in police and Bosnian Serb military uniforms, some 

of whom were wearing redberets. Two other male detainees, at least one of whom was 

a Bosnian Muslim, were forced to perform fellatio on each other by the 'Specialists' 

whilst being subjected to ethnic slurs.312  

 

It is acknowledged that both men and women detainees were frequently subjected to abuse. 

Nonetheless, in the conclusion only the cases with female victims were considered as 

amounting to torture and cases with men as victims primarily excluded. They were discussed 

only as perpetrators as indicated in paragraph 518, adopting a structural bias feminist gender 

role model:  

The Trial Chamber concludes that rapes and sexual assaults were commonplace 

throughout the camps in the Prijedor area. It is satisfied that in all these incidents, the 

male perpetrators aimed at discriminating against the women because they were 

Muslim.  

This dichotomy is very visible in the following, where a situation in which a male prisoner was 

forced to abuse a fellow female detainee is described. Nonetheless, the violence against him is 

disregarded, potentially due to his death:  

On 26 June 1992, Omarska camp guards tried to force Mehmedalija Sarajlić, an elderly 

Bosnian Muslim, to rape a female detainee. He begged them “Don’t make me do it. She 

could be my daughter. I am a man in advanced age.” The guards laughed and said 

“Well, try to use the finger.” A scream and the sound of beatings could be heard, and 

then everything was silent. The guards had killed the man. The Trial Chamber, by 
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majority, finds that the threat of rape constituted a sexual assault vis-à-vis the female 

detainee.313  

No further analysis of the situation is given. Discussing evidence of rape, the Chamber adopts 

the rape definition given in Kunarac, which theoretically could also encompass male victims, 

but specifies that “the Trial Chamber agrees that “for a woman, rape is by far the ultimate 

offence.” 314 This definition reveals a clear value statement and to some extent echoes the notion 

of rape as a violation of a woman’s honour and her social demise, which is considered more 

severe than a violated man’s. This recalls the historical framing adopted for example in the GC 

IV of 1949 outlined in chapter two.  

This underlying notion might possibly also explain why violations against men are 

disregarded. Though the conclusion neutrally summarises that “Bosnian Muslims and Bosnian 

Croats were exposed to physical violence, rapes, sexual assaults, as well as to constant 

humiliation and degradation by Bosnian Serb soldiers and policemen”, the Court’s framing of 

sexual violence throughout the judgment focuses on the experiences of abused women and girls 

in line with structural bias feminists.315 In comparison, it diminishes the ordeals of men to a 

humiliating and degrading experience, reinforced through the indirect reference to specific 

ethnic and Muslim community membership.316  

To summarise, this chapter examined in detail the ICL courts and tribunals’ thematic 

engagement with sexual violence against men in conflict. The frameworks used were: 

imprisonment, rape, torture and other forms of violence such as psychological violence, genital 

mutilation, the charging of sexual violence with other crimes and finally the framing of sexual 

violence as violence against women. It identified thereby central explanatory framings used by 

the courts and tribunals to address sexual violence against men. These included among others 

sexual violence as ethnically motivated forms of punishment, that intimidate and compromise 

the physical and psychological integrity of an individual, seek to humiliate and establish power 
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as well as domination hierarchies. The analysis pointed also at concepts that adopted or 

mirrored feminist conceptions or explanatory structures.  

The following chapter turns now specifically to feminist theorists’ discursive 

engagement with sexual violence in conflict and the consequences of their framings adopted 

by ICL courts and tribunals on the juridical treatment of sexually abused men.  

 

 

5. Discussing Framing Practices: Feminist Contributions and their Consequences 

As described in chapters two and three particularly, governance feminists had a fundamental 

role in furthering the inclusion of sexual violence crimes in ICL court statutes and case law 

through their extensive advocacy work. These theorists influenced the courts and tribunals’ 

discursive engagement with the topic through the provision of conceptual tools and framing 

practices that were partially adopted by courts, even though ICL courts rarely openly 

acknowledge the adoption or engagement with feminist ideas.  

The shared aim of these different feminist streams was to identify and unravel the 

gendered inequalities disadvantaging particularly women in international law. By “denot[ing] 

how conflict has gendered impacts”,317 they provided differing explanations and concepts to 

achieve this goal. These framings do not reflect the ‘real’ conception of sex, gender, ethnicity 

and war, but specific imagined constructions developed by the international community and 

feminists to advance the position of women and girls by criminalising sexual abuse.318 

 Central conceptions in these debates advanced by governance feminists were power 

struggles and the perpetuation of power inequalities underlying this form of gendered violence 

and the framing of sexual violence as an instrument of control violating both the physical and 

the psychological integrity of women.319 Fundamentally, these rested on heteronormative 

gender role conceptions promoting a men-as-perpetrators and women-as-victims division. In 

case law, these conceptions are reflected both in the definition of crimes outlined in chapter 

two and the judgments discussed in chapter four.  
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In the following, I elucidate first some key narratives of feminist scholars and 

subsequent tensions that developed out of feminist theoretical discussions in interactions with 

ICL institutions. The second part outlines the consequences for men that arise due to the 

application of these narratives. The final section on critiques sketches areas of contention 

between feminists’ internal and external approaches as well as between inclusions of identity 

questions in ICL institutions and their structural limitations, raising questions for further 

research. 

 

5.1 Key Frames Developing out of Feminist Interactions with ICL Institutions   

Several central framings developed out of feminists’ theorisations depicted in chapter three and 

their interactions with differing political and legal institutions in the field of ICL and IHL. 

Critical feminist Karen Engle defines these as “common sense”, including among others 

‘shame’, ‘sex binaries’ and ‘cultural essentialism’.320 ICL courts rely repeatedly on these 

framings permeating also the discussions in chapter four.  

Firstly, sexual violence framings as the gravest of crimes builds on the original violation 

of a persons and community’s honour. This traces back to the early 20th century as pointed out 

in chapter two.321 Even though governance feminists transformed this framing towards a 

physical and psychological violation of an individual, the attached shame and humiliation 

narrative remains a pervasive element. This is partially also explained by the adoption of the 

framing in the definition of crimes, such as war crimes.322 Fostered by actors in the field, it has 

developed into an instinctive assumption linked to sexual violence.323 The fundamental 

destruction of the individual that is implied as part of this construction contains also a 

communal element to it by extending the symbolic violation of the individual to the broader 

community. Shame becomes an integral part of blame allocation and an explanatory factor for 

exclusionary mechanisms – lacking testimonies and evidence due to non-reporting or even 

failed prosecutions.324 Overall, the shame narrative constructions and the subsequent silencing 

                                                 
320 Engle, ‘The Grip of Sexual Violence in Conflict’ (n 105) 3. These are not the only, but the most prevalent ones. 
321 Askin, ‘War Crimes Against Women’ (n 19) 40  
322 See specifically the definition of war crimes in the Rome Statute Articles 8 (b) (xxi) and (c) (ii) as well as 

Common Article 3 (1) (c) of the Geneva Convention Relative to the Protection of Civilian Persons in Time of 

War (adopted 12 August 1949, entered into force 21 October 1950) 75 UNTS 287 (Geneva Convention IV); 

UNGA, Rome Statute of the International Criminal Court (17 July 1998) UN Doc A/CONF.183/9 
323 Koenig, Lincoln and Groth (n 117) 14; Buss, ‘Performing Legal Order’ (n 170) 413  
324 Engle, ‘The Grip of Sexual Violence in Conflict’ (n 105) 7-10, 70; de Brouwer, ‘The Importance of 

Understanding Sexual Violence in Conflict (n 30) 651-652 
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attached to the individual are pervasive and resorted to in nearly every judgment on sexual 

violence in some form as shown in the analysis above.  

Secondly, the male vicious perpetrator and virtuous female victim binary carries 

through the discussions of sexual violence both in legal institutions and in policy documents, 

such as the initial UNSCRs on women, peace and security.325 This framing reinforces a specific 

Western heteronormative role division that facilitates the subordination of women in radical 

feminists’ views discussed in chapter three. Many intersectional and critical feminists have 

commented on the importance of the narrative for governance feminists to justify the turn to 

criminalisation, the inclusion of sexual violence crimes in ICL crime definitions, and 

particularly as a validation for the ICL system.326 Nevertheless, as the analysis above shows, 

the framing is not questioned by ICL courts. 

Thirdly, a form of cultural universalism permeates the discussions within ICL. Engle 

points particularly at the “ethnic and cultural essentialisms” created in the framing of sexual 

violations that arose for example from the debates over the framing of rape as genocide.327 The 

definition of crimes of genocide, war crimes as well as CAH require proof of systematic, 

widespread perpetration of crimes or the intent to destroy a group.328 These are communal 

implications, for which ethnic and cultural assumptions served as central explanatory elements 

especially in the ICTY and ICTR.329 Subsequently, ethnicity, often defined in terms of religion, 

has become a central explanation in ICL cases. The repeated but fleeting unidimensional 

references visible in the analysis in chapter four demonstrate this.  

Turning to the discussions in chapter four that address male victimisation, the framings 

of male victimhood reflect some of the abovementioned ones focusing on women. This builds 

to some extent on feminists’ approaches interrelating the sexual violation of women and men 

as having similar consequences.330 Others, such as radical feminists, frame male victimisation 

as having more severe consequences due to this form of violence attacking particularly male 

power constructions and privileges. This, they hold, particularly humiliates men through the 

feminisation that symbolically subordinates men.331  

                                                 
325 UNSC Res 1373 (28 September 2001) UN Doc S/RES/1373 
326 Gruber, ‘Rape, Feminism and War on Crime’ (n 172); Engle, ‘Feminist Governance and International Law (n 

168) 23  
327 Engle, ‘The Grip of Sexual Violence in Conflict’ (n 105) 9  
328 See the Rome Statute Articles 5-8. UNGA, Rome Statute of the International Criminal Court (adopted 17 July 

1998, entered into force 1 July 2002) UN Doc A/CONF.183/9 
329 Buss, ‘The Curious Visibility of Wartime Rape’ (n 170) 3 
330 Engle, ‘The Grip of Sexual Violence in Conflict’ (n 105) 12  
331 Catherine MacKinnon, ‘Oncale v. Sundowner Offshore Services, Inc., 96-568, Amici Curiae Brief in Support 

of Petitioner, 8’(1997) 8 (9) UCLA Women’s Law Journal 9, 18-19;  Stemple (n 33) 628 
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The latter conception echoes and reinforces the shame and humiliation paradigm 

applied generally to sexual violence crimes, creating a gendered hierarchy of shame and 

vulnerability. In this context, shame is connected to violations of heteronormative sexuality 

norms that are considered appropriate and violations of the physical integrity attached to male 

power.332 This repeats the radical feminist framing discussed in chapter three. As the analysis 

shows, the courts have extensively utilised the shame narrative in cases of conflict-related 

sexual violence against men. Exemplary in the ICTY Ćesić case discussed in section 4.1, the 

tribunal “seemed to go out of its way to read rape as necessarily humiliating” framing 

humiliation as an “uncontested” element of sexual violence crimes.333  

The gendered perpetrator-victim binary is less openly discussed but remains visible 

because sexual abuse of men by other men takes precedence. Very few cases involve female 

perpetrators.334 Simultaneously, violated men are discursively feminised, partially through the 

abovementioned shame narrative. They are stripped of all male connotations to fit into the 

violent male – passive female paradigm.335 The predominance of prison settings in cases 

imposing power structures that mirror the gendered role binary is particularly prevalent in male 

cases as shown in section 4.1.  

In addition, ethnicity becomes one of the key framings to explain the selection of 

victims and the specific choice of violence committed against male prisoners and civilians.  

Thereby, the local definition of ethnicity is not deconstructed. Consequently, racialised 

dynamics that are at play in the ICL court and their impact on the understanding of ethnicity 

concepts are not considered. That victims and defendants come from predominantly developing 

states and the system and personnel of ICL courts consisting mainly of representatives of the 

global North is not taken into account in the reading of ethnicity.336  

                                                 
332 See for example Sivakumaran, ‘Male/Male Rape’ (n 24) 1298 and Prosecutor v Uhuru Muigai Kenyatta 

(Decision on the Confirmation of Charges Pursuant to Article 61(7)(a) and (b) of the Rome Statute) ICC-01/09-

02/11-382-Red, Pre-T Ch II (26 January 2012) para 264 
333 Engle‘The Grip of Sexual Violence in Conflict’ (n 105) 92 2020,  
334 Sjoberg, ‘Women as Wartime Rapists’ (n 236); only few cases include female perpetrators, see for example 

Prosecutor v Radovan Karadžić (Judgment) IT-95-5/18, T Ch (24 Mar 2016) para 2503. An arrest warrant has 

been issued for Simone Gbagbo, wife of the former President of the Ivory Coast, on 29 February 2012 due to 

allegations of various forms of sexual violence having taken place during the post-electoral period in the Ivory 

Coast in late 2010 to early 2011, see Prosecutor v Simone Gbagbo (Warrant for Arrest of Simone Gbagbo) ICC-
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336 Buss, ‘Performing Legal Order’ (n 170) 420-422; for a critical take on international criminal law being a 

Western neo-colonialist project see Frédéric Mégret, ‘International criminal justice: A critical research agenda’ in 

Christine Schwöbel (ed), Critical Approaches to International Law (Routledge 2014) 34-36 
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The consequences that the framings of sex binaries, shame and humiliation and ethnic 

essentialism have on male victims is briefly illustrated in the following section. 

 

5.2 Consequences of Feminist Framing Practices for Sexually Abused Men 

Feminists’ aims to reform gender inequalities rely on a deconstruction of the cultural and 

socially created gender concept.337 Initially their intention was to include a comprehensive 

gender analysis as part of ICL responses. However, the reduction to a focus on sex, sexual 

violence and “regulating perpetrators” affects the victimisation framings of men and boys 

subjected to sexual abuse.338 This is because gendered interaction patterns and assumptions as 

well as structural interlinkages between conflict dynamics and gender remain in the dark. 

Claims to sexual violence against men having become mainstreamed and declared as an equal 

priority in the OTP’s approach to sexual violence thus deflect from the exclusionary 

mechanisms that are at play in the usage of the abovementioned framings.339 The analysis in 

chapter four shows some consequences of these feminist framings adopted by ICL courts.  

Violated men are caught in multiple power constructions. Courts identify the systemic 

subordination, imprisonment, which facilitates sexual abuse, as the primary cause of their 

victimisation.340 Other overlapping power and sexual subordination practices are mostly 

sidelined. The prioritising of this systemic subordination with its implied coercion and the 

prioritisation of physical violence make subsequent discussions on consent superfluous. As a 

consequence this prioritisation imposes an exclusionary assumption on men subjected to sexual 

abuse as passive actors removing any considerations of possible forms of victim agency.341  

This passivity assumption is perpetuated also by the emphasis on sex binaries, which 

reinforce gender hierarchies by upholding the subordination paradigm promoted by governance 

feminists. This paradigm reads a violation of a heterosexual honour code into the victimisation 

of men.342 Men are through these discourses reframed as passive, effeminate and vulnerable, 

countering traditional masculine role conceptions, including the combatant or protector role 

that they are supposed to fulfil. This connected feminisation discourse then rather reinforces 

                                                 
337 Christine Chinkin, ‘Feminism, Approach to International Law’ in Max Planck Encyclopedias of International 

Law (Oxford University Press, 2015) 
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339 Engle (ibid) 815; International Criminal Court Office of the Prosecutor (OTP) ‘Policy Paper on Sexual and 
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the gender hierarchy than deconstructs the power mechanisms at play and upholds the 

discourses on sex constructions that feminists seek to unravel. This interlinks with the larger 

observation of institutional actors in general not addressing “what exactly counts as sexual 

violence against men, what the harm of that violence is, and whether and how it is ‘gender-

based’”.343 Thus, individuals not conforming to heterosexual practices that fit into the 

prescribed gendered perpetrator or victim role division are excluded from public recognition 

as victims.  

In Oosterveld’s words this “obscures the sexual nature of the prohibited act” and 

perpetuates a very narrow understanding of sexual violence.344 In judgments, such as in Tadić, 

this concerns mostly men who were forced to commit acts of sexual violence on other men or 

women, with the former being identified indirectly as homosexual acts. The man on the 

receiving end was recognised and framed as a victim. However, the coerced actor though 

mentioned in evidence is neither framed as perpetrator nor victim.345 The non-recognition 

leaves very little room for other forms of agency beyond the victim-perpetrator binary. 

The prioritisation of sex role conformity then excludes for example particularly 

LGBTQs individuals, identifying themselves outside the established gender binary, from being 

recognised.346 The question of homosexuality or perpetration of violence for reasons of non-

conforming gender identities are not raised openly by the abovementioned courts. Thus, they 

neglect evaluations of power structures that exist between men.347 Within the present 

‘traditional’ gender role framework, it is therefore very difficult to identify alternative concepts 

of manhood and masculinity or even discuss victimisation on the grounds of varying sexual 

identities. Fundamentally, this critique resorts back to the exclusion of gender considerations 

that are implicated within the broader context of conflict-related sexual violence. 

 Playing into similar dynamics as the feminisation discourse, the humiliation narrative 

is present in nearly all judgments discussed in the analysis and reinforces the abovementioned 

                                                 
343 Engle, ‘The Grip of Sexual Violence in Conflict’ (n 105) 12 
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subordination paradigm by repeating a reading of sexual violence that removes individual 

agency, as emphasised in sections 4.1, 4.2 and 4.4. The attached stigmatisation is predominantly 

discussed with reference to the communal effects of the violation - either due to the failure to 

protect members of the community symbolised by the sexual violation of the man, the violation 

being committed by a family member, or witnessed by a larger audience.348 Conflict-related 

sexual violence against men and masculinities scholars point out that these stigmatising factors 

repeatedly prevent men from reporting.349 This dynamic reinforces the impression of conflict-

related sexual violence against men taking place incidentally.350  

This impression is further perpetuated by Court practices that treat cases with male 

victims predominantly as separate incidents. The lack of an equivalent to the feminist “war 

against women” framing that emphasises the pervasive and gendered usage of sexual violence 

against men supports this practice.351 In this context, ethnicity and religion are repeatedly used 

in cases with male victims to describe the selection of men subjected to abuse or the impact of 

this form of violence on the community in terms of humiliation.352 However, as the analysis 

shows, it is not discussed as broader community oriented crime or targeted strategy as with 

female victims. This distinction in frames partially explains the lack of conflict-related sexual 

violence against men being included as genocide or more generally being framed as widespread 

or part of broader structural gendered violence practices.353  

The following final section turns now once more to the broader feminist discussion and 

the arising tensions between the feminist internal and external approaches and subsequent 

structural limitations that influence and impact feminists’ strategic choices. These give rise to 

broader questions for further research. 

 

5.3 Critiques of Feminist Framing Practices – Contrasting Internal and External 

Approaches 

Governance feminists were instrumental in promoting the inclusion of language criminalising 

sexual violence in ICL case law foremost with the aim to remove the inequality for women and 
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girls from within ICL governance structures. As sections 3.2 – 4.4 showed they succeeded in 

so far as sexual violence against women and girls has become a mainstreamed element 

prioritised in ICL case law.354  

 Intersectional, queer, masculinities and critical feminist scholars have been critical of 

these governance feminist approaches and framings as well as the courts’ utilisation of these 

frames.355 Critical feminists highlight among others the narrowness of the applied framings and 

their fixation on sex rather than gender, which developed during the negotiations for the Rome 

Statute.356 Henry for example argues that feminist groups that lobbied the ICL institutions 

“ceded power and legitimacy to law as a source of knowledge and truth and the grantor and 

protector of women’s equality, rights and liberty”.357 This happened at the cost of creating a 

narrow “hierarchy of harm” that addresses only very specific forms of violence and groups.358  

As discussed in the previous section, the adoption of the governance feminist approach 

leads to exclusionary mechanisms affecting among others men and boys. For abused men, the 

lack of such contextualising and gender analysis either leads to the exclusion from judiciary 

proceedings because their statements are misrepresented or not reviewed in the context of 

sexual violence crimes as evidenced in the ICTR cases Bagosora and Niyitegeka (discussed in 

section 4.4); or are included only as corroborating evidence for other crimes such as in the 

ICTY’s Simić or the ICC’s Ongwen cases (addressed in 4.2).  

Though focusing on very different aspects, these critical schools discussed in 3.2 refer 

particularly to the lack of more differentiated readings that tie together the broader context as 

one reason for the narrow framings. Comprehensive readings should take into account local 

living environments, cultural traditions and assumptions, economic and political realities 

underlying conflicts dynamics and hierarchies of privilege to counter existing exclusionary 

mechanism.359 The tensions between governance and critical feminist approaches has also 

translated to ICL jurisprudence. The present focus of ICL case law on sex and sexual violence 

framings narrows the possibilities for a broader gender-based violence analysis as discussed 

                                                 
354 See for example also the International Criminal Court Office of the Prosecutor (OTP), ‘Policy Paper on Sexual 
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above in the fourth chapter. This development contrasts with the fundaments of feminist 

thought and advocacy that rest on the deconstruction of social and cultural norms surrounding 

gender constructions which is mostly absent in the current court discussions.360 The analysis in 

chapter four also revealed the tensions between the feminist ideology driven discourse and 

ICL’s structural limitations of which I briefly sketch only a few examples in the following. 

Gender remains a culturally sensitive topic that influences case selection and reveals 

the systemic restrictions faced by ICL courts. Reflecting critical scholars’ ideas, some 

movement towards a more comprehensive gender case review exists in these courts. Oosterveld 

points out examples of cases in the ICTY, ICTR and SCSL where the courts and tribunals 

acknowledged the existence of intersecting factors, though intersection in these contexts was 

viewed in terms of the same evidence falling under different crime categories.361 In the ICC, 

the OTP has tried to counterbalance this simplified reading of intersectionality analysis. Since 

the adoption of its 2014 policy paper, it has frequently attempted to introduce more 

contextualised readings and cumulative charging practices. This is evident, for example, in the 

Kenyatta cases discussed in section 4.4.2.  

However, the Court has repeatedly rejected these expansions of framings pointing at 

the structural restrictions that limit addressing identity questions. For example in Bemba, the 

Court made explicit reference to keeping the extensive amount of evidence and time limits in 

check.362 Yet, it is not only the administrative requirements that limit more expansive case 

readings. Identity questions are also constrained by the mandates of international criminal 

courts and tribunals, which are selective and reductive in multiple ways, in terms of crime 

definitions, temporal and spatial jurisdiction. This determines which victims fall within “the 

vocabulary of international criminal law” and influences the subsequent choice of evidence 

selected by the prosecutor.363  

In addition to administrative and mandate restrictions, also the selection of personnel 

and their educational background influence the ability to conduct gender-inclusive 
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prosecutions as examples from both the ICTY and ICTR demonstrate. The tribunals for the 

former Yugoslavia and Rwanda were set up within short temporal proximity and their 

investigation personnel faced similar structural challenges. Nonetheless, in the ICTR sexual 

violence against men was only fleetingly mentioned as a contributing factor for crimes against 

humanity but not pursued under the aspect of being sexual violence.364  

The inadequate training and lacking knowledge of investigators was an important factor 

in failing to document the violence as well as recognise the vast differences of for example 

ethnic, economic and political influences on conflict dynamics.365 The Rwandan government 

responded to these shortcomings in the domestic context by providing training “with legal and 

psychological components - about how to deal with cases of rape and sexual torture” to judges 

of Rwandan gacaca courts.366 It shows the importance of teams of prosecutors and investigators 

having local knowledge and identifying intersecting patterns of violence that depending on the 

conflict context differ significantly. 

Given the variety in localised understandings of gendered behaviour, alternative justice 

mechanisms have been put forward as one instrument to address gender and locally responsive 

framings of identity questions. Truth commissions and other traditional adjudication 

mechanisms, such as the Rwandan gacaca courts or Uganda’s Mato Oput, have been set up in 

different contexts to further local reconciliation processes through restorative justice. These 

                                                 
364 Former Prosecutor Carla del Ponte elucidates on the difficulties of investigation processes specifying that 

comprehending “cultural, language or historic factors” is essential but often tainted by “collective memory” as 
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have sought to provide a response considered appropriate by the affected community outside 

established (Western) legal practices.367  

From a gender point of view, transitional justice mechanisms have been lauded for their 

easier accessibility at low cost as they are predominantly located close to the conflict area. 

Further, the process is victim centred and thus more responsive to victim’s needs. Thus, they 

can thus provide a space for the most vulnerable to testify and possibly address deeper 

structural inequalities underlying societal conflicts and identity contestations.368 Nonetheless, 

as the abovementioned example of the ICTR also highlights, the deconstruction of gender and 

subsequent identity questions require awareness and proper training of personnel to avoid the 

equation of gender with women’s concerns as has been predominantly the case also in 

transitional justice contexts.369  

Fundamentally, also transitional justice mechanisms do not solve the underlying 

contested issues identified in the abovementioned analysis. Central to the decision-making 

process in international courts is the objectivity and foreseeability of the application of legal 

rules by professionals in good faith. This lies at the heart of most legal systems.370 In contrast, 

gender identity analysis is dynamic in that it reflects constantly changing dynamics of 

individuals’ relations between their bodies and identities.371 This process challenges the 

foreseeability requirements of legal frameworks. At the same time, it does not mean that 

identity conceptions are omitted from legal structures. On the contrary, laws depict certain 
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understandings of societal behaviour, identity norms and ethics at a specific time that are 

applied and embedded in the legal process.372  

Against this background, the abovementioned analysis sought to highlight how a 

specific feminist discourse introduced at a certain time, in this thesis the feminist legal 

discourse on gender in the 1990s and early 2000s, inserted an ambiguous identity language and 

framing tools on gender and sexual violence to ICL. As a result of this framing, in practice 

men’s experiences of sexual violence have largely been neglected or equated with women’ 

ordeals. By examining the interaction between feminist framings and court readings of cases 

addressing sexual violence against men, the discovered homogeneity of narratives points at the 

need for a refocusing on gender analyses through different lenses to be able to give full 

consideration to men as victims of sexual violence.  

Given the limitations pointed out above, this raises three major questions for further 

research. Firstly, it could lead to inquiries on whether and to what extent gender identity 

markers and discourses should be addressed much further in international criminal law courts 

and by whom? This requires an evaluation of the possibilities and limitations, but also benefits 

and shortcomings, of including constantly shifting definitions and identity politics in 

international criminal law structures.  

A rewriting exercise of cases of sexual violence against men from a masculine victim 

perspective could provide a different entry point to discussions on the consequences of 

including identity discourses in ICL case law.  Alternatively, utilising a masculinities theory 

perspective taking into account the power contestations and tensions that exist within the 

concept of masculinity for an analysis of gender discourses in ICL could provide yet another 

perspective to the case studies. 

Secondly, a completely different approach follows from Karen Engle’s suggestion to 

erase the gender domination and subordination paradigm out of ICL “so that sexual violence 

would resemble any other war crime or crime against humanity that can be committed against 

men and women alike”.373 What would the consequence of this reframing of sexual violence 

be and would it be more conducive to the broader inclusion of experiences of sexual violence 

in conflict or remove the currently existing gendered hierarchy of harm in ICL? 

Thirdly, an even broader meta-level question refocusing on the role of feminist analysis 

within ICL deserves some attention. This thesis presented feminist engagements in ICL within 
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the context of two broader groupings, consisting of many fragmented and heterogeneous sub-

groups. On the one hand, governance feminists pursued reforms from within and established a 

language and narrative within criminal governance institutions and structures to advance the 

inclusion of women’s concerns. On the other hand, critical feminists criticised governance 

feminists for their co-optation by the ICL system partially due to the need to conform to ICL 

structural and procedural requirements. 

The analysis in chapters three and four showed the historical development of feminist 

narratives shifting from a theoretical approach on the margins of international law to 

establishing a specific gender language and the mainstreaming of gender concerns in the 

framing and adjudication of sexual violence crimes in conflicts. Governance feminists utilised 

a rare moment in the construction of the newly forming ICL tribunals and courts. They made a 

strategic choice to impact an institutional structure in the making and in need to justify its 

existence and mandate, which the gender language and framing of gendered crimes served.374 

The translation of gender language to crime definitions and the subsequent reduction of 

complex gender analysis to more simplified technical terms, leaving out structural analyses, 

was a calculated but at the same time problematic choice as critical feminists have 

demonstrated.375  

Looking at the development from a temporal perspective, compared to governance 

feminist activists critical feminists were in a different position in the early 2000s confronted 

with established institutional structures within the field of ICL and a gender language that had 

been adopted building on the conflict circumstances in Rwanda and Former Yugoslavia. This 

does not mean that critical perspectives have not found their way into ICL case law. Both the 

adoption of the 2014 OTP policy paper on conflict-related sexual violence discussed above as 

well as increased attempts by the OTP at more comprehensive charging strategies indicate 

this.376 Nevertheless, staying predominantly as commentators outside the institutional 

structures, whether by choice or due to circumstances, has enabled a wider discussion of 

systemic exclusion and marginalisation dynamics at play within ICL case law.  

The mainstreaming of gender narratives, neutral gender-language and a widened crime 

definition of sexual violence in the Rome Statute also raises the question whether there is the 

strategic need for critical feminists to enter institutional governance structures in the same way 
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as governance feminists did in the 1990s and early 2000s.377 Oosterveld identifies among others 

the narrow definition of the gender term in the Rome Statute and court staffs’ lack of knowledge 

and awareness of forms of sexual violence as two key issues for adjudicating sexual abuse 

against men.378 These may not necessarily be remedied by the further expansion of the list of 

crimes but require political will, education and awareness raising to create social pressures for 

reforms.379  

The analysis in chapter four and 5.2 demonstrates that for male victims of conflict-

related sexual violence the adoption of the governance feminist gender narrative has meant a 

narrow representation of male victimhood within the confines of power contestation and 

heterosexual violence. The limited reporting and de-sexualised framing of many cases 

repeatedly pointed at by scholars means that the extent of the problem remains difficult to 

assess in numerical terms suggesting that many male victims may remain outside the realms of 

justice.380 The predominant use of governance feminist framings and limited adoptions of 

critical feminists advocated contextualised framings may only perpetuate this circle further.  

Nonetheless, overall, governance as well as critical feminists have “produced immense 

changes, most of them positive” inserting feminist notions in law and on the grassroots level 

contributing to a broader discussion on gender equality.381 Yet, the current state of critical 

gender analysis raises two additional questions. Firstly, whether ICL courts and tribunals are 

the most ‘suitable’ forum to address gender concerns imbued in conflict-related sexual violence 

and stipulate gender justice. A core element of gender analysis is the need to engage in 

extensive evaluations of different historical and cultural contexts. However, as commented 

above in light of the limited court resources and personnel capacities as well as the need for 

procedural and legal clarity this may seem to be a project doomed to fail.382  

Secondly, both strands of feminist research seem to have come to an impasse in terms 

of what kind of contributions these feminist discourses both in the context of structural, content 

                                                 
377 Grey, ‘Prosecuting Sexual and Gender-Based Crimes at the ICC’ (n 38) 4 
378 See for example Oosterveld, ’Sexual Violence Directed Against Men and Boys in Armed Conflict or Mass 
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as well as language analysis can still produce in the context of conflict-related sexual 

violence.383 Has governance feminism reached its objective of inserting a gender discourse 

within ICL and conceded to the limitations of the discourse set by institutional demands? Does 

critical feminism extend beyond an analysis of how the articulation of certain gender language 

leaves those out excluded by it or not speaking it? 

The analysis in chapter four on the construction of masculinities in conflict and their 

consequences shows that critical feminist analysis, in its “complexity and diversity”, continues 

to be a framing tool relevant for different communities that fall outside of ICL institutional 

narratives and exist at the margins of international law discourses. This applies specifically to 

male, black, race, LGBTQI and non-Western scholars and activists.384 At the same time, the 

ideological discourse within those two factions of feminism outlined above in the context of 

ICL seems to have become more subdued focusing on revealing marginalisation patterns rather 

than pursuing an ideology driven activism for mainstreaming strategies. This implies that the 

discourse has given way to a cost-benefit analysis that is context specific and both locally as 

well as spatially restricted. It might suggest that feminist gender analysis has become one of 

many factors of structural critiques of international law reviewing legal and political power and 

rewriting forms of agency.  

In light of critical feminist fears “about the danger of misrepresentation and re-

inscription in a context where international law is portrayed as a ‘mode of knowledge’”385, to 

what extent does (critical) feminist analysis and objectives extend beyond a narrative critique 

on the outside? Has it developed into a cost-benefit examination tool or can it evolve (again) 

into a more reform-oriented movement in international law. There remain pathways requiring 

further exploration. As Loveday and Hodson argue, “frustrated by the confines of traditional 

international law, feminists have frequently sought to create alternative spaces in which to 

express their perspectives”.386 Their ideological relevance is among others dependant on 
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feminist schools engagement with broader questions of justice by whom and for whom as well 

as the role of institutions and law in governing and regulating society.  

 

 

6. Conclusion  

The thesis set out to analyse the development of discussions of sexual violence crimes 

committed in conflicts against men in international criminal law courts and tribunals, and 

examine how feminist legal scholars and activists framings and depictions of sexual violence 

crimes are reflected in the judgments of the ICTY, ICTR, SCSL and ICC. It concluded with 

some reflections on the consequences of feminist framings of gender-based and sexual violence 

on sexually abused men in conflict. For the thesis, a feminist legal method was chosen in 

conjunction with the focus on feminist legal theories that allowed the examination of discursive 

patterns that reveal the gendered effects of legal norms and actions.  

The initial prohibition of sexual violence was codified in the first laws of war. The 1863 

Lieber Code and the 1899 and 1907 Hague Regulations, centred on a framing of sexual violence 

as a violation of family honour. This frame persisted until the adoption of Common Article 3 

of the 1949 Geneva Conventions and the Additional Protocols of 1977, reframing sexual 

violence as humiliating and degrading treatment recognising the violation of the individual not 

the community. Until the creation of the ICC, no unified definitions of rape and sexual violence 

existed under ICL. In the aftermath of the Yugoslavian and Rwandan conflicts, the case law of 

the newly set up ad hoc tribunals, ICTY and ICTR, was fundamental in shaping the legal 

definitions and normative framings of sexual violence as crimes. The ICC Statute not only built 

on the definitions of the ad hoc tribunals but expanded the forms of sexual violence to be 

included in the crime definitions, introducing also gender-neutral framings of these crimes.   

 Feminist activists were deeply involved in the shaping of these ICL courts and tribunals’ 

understandings and definitions of sexual violence crimes. Though sharing the similar aim of 

unravelling gender inequalities and the legal structures justifying gendered disadvantages. Yet, 

central differences exist between the discussed six feminist schools of thought on the 

conceptualisation and elimination of these inequalities. Unified partially in the pursuit of 

criminalising sexual violence in conflicts, the negotiation process for the ICC Statute produced 

a governance feminist coalition termed structural bias feminists that consisted mostly of liberal 

and radical feminist proponents. They lobbied the newly established institution to incorporate 

definitions of gender and sexual violence as IHL and ICL violations. The activism resulted in 

the adoption of gender concerns and narratives within ICL governance structures. Governance 
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feminists have hailed the mainstreaming of gender concerns and expansion of crime definitions 

encompassing sexual violence acts a success.  

A countermovement developed in the form of a fragmented group of critically minded 

feminist theoreticians sharing similar aims in terms of revealing gender inequalities but using 

different methods. They have largely remain outside of international law governance structures 

and focused particularly on identifying the consequences of the governance feminist 

criminalisation discourse and methods adopted in ICL on marginalised groups. Critical 

feminists point out how the initial framing of gender-based violence in conflict has turned in 

the negotiation process to a reductive sexual violence narrative focusing on women and sex. 

This development is furthered among others by a ‘war against women’ narrative.387 The 

narrative erases gender dynamics and cultural practices through the infusion of simplified 

narratives of ethnic distinctions and binary perpetrator/victim framings, reproduced in 

reductive criminal trial settings.  

Critical feminists have identified the adoption of this specific form of governance 

feminism within ICL as problematic because it removes deeper structural inquiries so as not to 

endanger the hard won inclusion of feminist concerns in ICL. The predominant focus of 

governance feminist activists lobbying the institutions has been on women as victims also due 

to their political and societal visibility at the time of the establishment of the first tribunals. The 

crime definitions and framing practices reflect this focus on women. Men and boys subjected 

to sexual abuse have received less attention in ICL proceedings but are impacted by the framing 

practices. 

 Building on the feminist theoretical discussions and identified tensions, the analysis 

turned to a case study of framings and conceptualisations of men and boys as victims of sexual 

violence in conflict in ICL courts. The most common framework within which conflict-related 

sexual violence against men is discussed is prison rape, which rests on verifying the physical 

violation and humiliation of an individual. The physical inviolability of men assumes a central 

role in the discussion and imprisonment is repeatedly identified as the central cause to men’s 

vulnerability to sexual violence for its extreme degradation. Proof of physical violation and 

specifically rape is penetration focused, thereby repeating the same requirement that has been 

problematised for sexually abused women within the feminist discussions. However, contrary 

to rape definitions addressing female victims, non-consent is assumed in cases with male 

victims and rarely discussed. 
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In terms of the legal categorisation of sexual violence against men, the acts have been 

predominantly charged as war crime and crimes against humanity, and more often as torture 

than rape to avoid the feminisation of the victim. Torture evidence is based on severe pain, 

suffering and control by the perpetrator and has mostly been de-sexualised. Similar 

developments are specifically visible in cases with evidence of forced circumcision or genital 

mutilation. These are solely seen as severe violations of bodily integrity or threat thereof but 

not in the context of sexual inviolability nor understood in a broader societal context.  

The predominant framing of physical violations as key determinants for rape as well as 

all other forms of sexual violence falling under the categories of crimes against humanity and 

war crimes has slowly been expanded to encompass also forms of psychological violence 

recognised as evidence. This is most visible in the acknowledgement of witnessing sexual 

violence perpetrated against a family member or other members of the (prison) community 

being used as tool to press for information or consciously interrupt community coherence as 

torture. This has facilitated the embedding of evidence of sexual violence within the broader 

crime context.  

 Generally, international criminal law trial chambers and courts rarely engage in open 

discussions with feminist activists and theorists’ narratives on the interpretation of presented 

evidence on conflict-related sexual violence. However, the analysis shows that narratives 

attributable to different feminist schools are present in the courts’ and tribunals’ discussions of 

cases. The overarching frames are similar to the discussions on women as victims, but the 

development of case law and the narrative treatment of cases reveals diverging framing 

patterns. Recurring frames in the discussion of sexual violence against men in the courts and 

tribunals that built on predominantly governance feminist concepts are: 1) sexual violence as a 

tool to establish control over individuals, 2) as the most awful of crimes causing utter 

humiliation of men through the direct attack on and stripping of their manhood, 3) the evil male 

perpetrator and helpless female victim paradigm, and 4) ethnic and cultural essentialism as 

fundamental element to sexual violence. Power contestations or the reversal of existing power 

dynamics (mostly viewed in terms of physical power) are identified as the underlying motive, 

resulting in the de-masculinisation and feminisation of the victim.  

The courts adopted a radical feminist understanding of a gender role division of women 

as victims and men as perpetrators, which is at no point questioned or reframed. The notion of 

the male victim as disempowered and captured, subject to systemic degradation, and thus 

already stripped of all male traits and power connotations is fed by a simplified understanding 

of masculinity. To discuss male victimhood the violated male needs to be stripped of all 
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masculine traits and feminised, deprived of any form of agency as alternative discussed 

framings seem to be lacking.  

At the same time, examples of male victims being forced to sexually violate other men, 

displaying some form of coerced agency is fully excluded in the courts’ framings and not 

adjudicated separately. The disempowered man image also partially explains the courts and 

tribunals’ repeated strong emphasis on the element of humiliation as a signifying element of 

physical and psychological violence attached to male victimhood. In contrast to women the 

humiliation of men is not framed in terms of a violation against “chastity” but against “moral” 

by the courts.388 It nevertheless imposes aftereffects stigmatising victims even after the 

conclusion of the case. Thus, the humiliation is not only caused by the physical and 

psychological violations at the hands of the perpetrator(s), but also by the feminisation 

discourse utilised by courts. This discourse further feeds the humiliation narrative as well as 

the cycle of under-reporting and silencing. 

 Furthermore, a similar framing to the governance feminist’ ‘war against women’ 

framing is not applied to cases of abused men. Judgments predominantly reflect an 

understanding of sexual abuse of men as isolated cases. The ‘war against women’ framing 

impacts specifically the highly gendered usage of ethnicity framings as explanatory factors for 

rape crimes and crimes of genocide. A similarly simplistic ethnicity framing that mostly relies 

on religion is used in cases with men and boys. Nonetheless, violence against men as genocide 

is only accepted in case of their death. Overall, the predominant observation remains that cases 

with female victims of sexual violence are prioritised and evidence of violence against men is 

sidelined. Men are primarily framed as perpetrators and caught in the gendered 

perpetrator/victim binary promoted by governance feminists. 

 The critical feminist lens utilised in this thesis reveals the lack of an examination of 

gender constructions in each specific context interconnecting, sex, gender, political and other 

cultural factors to be able to evaluate for example local masculinity/femininity 

conceptualisations and their impact on conflict and victimisation dynamics. Since the 

introduction of gender-neutral definitions in the Rome Statute and the 2014 OTP policy paper 

on sexual violence, a general striving for more gender-inclusive discussions and charging 

strategies have been visible in the examined judgments. Even so, the examined trial chambers 

mostly refrain from engaging in discussions on identity factors and broader contextualisation 
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of violence referencing structural and institutional constraints in terms of personnel, mandate 

and administrative restrictions.  

Thus, the dynamic gender analysis that is at the heart of feminist ideology and analysis 

has been limited to a focus on sex binaries, mirroring the structural critique of critical legal 

feminists on (feminist) criminal governance. Overall, the analysis finds that the adopted 

governance feminist framings in ICL case law contribute to only a selected group of male 

victims of sexual violence being recognised as victims. Men are more likely to be recognised 

as victims if they conform to heterosexual norms, are violated in a recognisable and 

documented setting of systemic violence such as prisons, or are members of a specific ethnic 

group or particular armed forces. Attacks against men are reduced mostly to isolated acts of 

physical or psychological violence and evidence of conflict-related sexual violence against men 

is dropped or sidelined.  

The thesis finds that these gendered injustices cannot be alleviated without engaging in 

a broader discourse on how to engage with identity questions in ICL trials. The role of feminist 

analysis in this debate requires also further exploration specifically discussing whether critical 

feminism has been reduced solely to a cost-benefit analysis framework or can provide a 

reformist agenda to further the questions discussed in this thesis.   
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