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1. Introduction  
 

‘It is, in my view, crucial that, at a time when borders are closing and walls are being built, 

the Member States do not escape their responsibilities, as they follow from EU law or, if you 

will allow me the expression, their EU law and our EU law.’1 

 

In the spring of 2015, we took the family to Istanbul for vacation. During the two weeks we 

walked with the children from park to park to and playground to playground we noticed 

entire families residing on the streets with no shelter and very little possessions. I took the 

habit of carrying some extra fruits in the baby carriage to give to the children and went to 

the grocery store to buy food to the family that was sleeping on our street. Our friends in 

Istanbul explained that these people were mostly Syrian families that had arrived searching 

for protection. I did not understand then that what was to be called the European Migration 

Crisis of 2015 had begun. 

      In March 2016 this crisis was effectively ended by the closing of the border between the 

European Union and Turkey. Through this border nearly one million asylum seekers had 

entered the Union in the year of 2015. The border was closed with an agreement with Turkey 

that was in public called the EU-Turkey Agreement or the EU-Turkey deal, that became 

officially known as the EU-Turkey Statement. In this instrument obligations were set for 

both parties. Turkey would take back migrants that had arrived to Greece and stop any more 

migrants from arriving to the Union in return for visa liberalization, funding and a prospect 

to finally join the Union. A resettlement plan for some of the Syrians in Turkey was part of 

the deal.  

      Academics and human rights organizations have voiced their concern over its extra-legal 

and indefinable nature. I initially stumbled upon this question when I tried to look for the 

agreement in Eur-lex, where European Union law is found. Although there were 

communications from the European Commission regarding the implementation of the 

statement, there was no actual agreement between the EU and Turkey. And yet, for several 

years the public had been reading news about the EU-Turkey agreement and discussing the 

EU-Turkey deal. Was the no agreement after all? I soon found the EU-Turkey Statement, 

published in form of a press release, the academic debate and the orders of the General Court. 

However, in these four years since the adoption of the deal, no consensus has been found on 

what kind of an instrument the EU-Turkey Statement is, who it’s authors are and what 

 
1 Opinion of AG Mengozzi in case C-638/16 X and X v État belge [2017] EU:C:2017:93, para 4. 
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agreeing in this form means for EU asylum law, the application of the Treaties, and of course, 

for the migrants. 

       The General Court has given four orders on cases where asylum seekers have sought 

the annulment of the EU-Turkey Statement on the basis of Article 263 TFEU. In its orders 

the Court considered the EU-Turkey Statement to be adopted by the Member States and 

therefore, it lacked jurisdiction to review the agreement. The General Court found that the 

decisive question in not having jurisdiction to review the agreement was the question of 

authorship. Therefore, this became the key question of my research. Was the EU-Turkey 

Statement attributable to the EU or to the Member States?  

      Access to judicial review is a right connected to upholding rights of migrants of 

fundamental nature, such as the right to non-refoulement, that is in turn connected to right 

to life and right not to be subjected to torture, inhuman or degrading treatment or punishment, 

and the right to request asylum. When the General Court turned its back on the migrants, 

they now had no court to go to that would review the legality of the EU-Turkey Statement 

as an instrument of cooperation between the Member States and the Union and a third state. 

Yet the EU-Turkey Statement was negotiated, adopted and implemented with considerable 

participation of the EU institutions, particularly the European Council and the Commission. 

And what is more, the area in which the statement is applied includes fields that seem to 

belong to a considerable degree to Union exclusive competence, such as readmission of 

migrants to Turkey, short-stay visas and asylum rules. Also the adoption of the EU-Turkey 

Statement, that according to the General Court of the Union was attributable to the Member 

States, had been peculiar. The Court reasoned that the members of the European Council 

“changed hats” while still in the premises of the EU institutions where a meeting of the 

European Council was scheduled. The members turned to “Heads of State or Government 

of the Member States” and the meeting transformed into an International Summit with the 

Member States and Turkey. These kinds of arrangements have been seen before at the time 

of the Eurozone crisis and they have been accepted by the CJEU. The instrument adopted at 

that time however was found to belong solely to Member State competence. Strikingly, the 

General Court did not mention competence at all in its orders. When I noticed this, my 

original research question was reformulated to some degree. I now asked if it possible for 

the Member States to make commitments with third states in the field of EU exclusive 

competence and to involve the EU institutions in the negotiations, adoption and 
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implementation of the instrument, yet leaving the instrument itself out of reach of the EU 

Treaties?  

      If this question is answered in the affirmative, there appears to be a risk of a creation of 

a parallel sphere of EU external migration policy where agreements with third states are 

attributed as unofficial deals of the Member States, circumventing significant constitutional 

guarantees set by the Treaties. The extrajudiciality connected to informal agreements 

adopted outside the Treaties rhymed poorly with the constitutional principles of EU law, 

such as rule of law and fundamental rights. It seemed that when a deal where EU external 

migration policy in put into practice is attributed to the Member States, this legal uncertainty 

multiplied. 

      The hypothesis of this thesis is that the move from binding agreements, adopted in 

accordance with the founding Treaties to informal deals entail loss for fundamental rights 

and constitutional guarantees of EU law already in itself. If an measure is made with the aim 

of creating binding commitments and of implementing EU asylum policy, and it is construed 

as an informal Member State measure, this entails an additional element that sets the 

arrangement outside the jurisdiction of the CJEU. In this case, what is won in effectiveness 

is lost in access to justice, a weakening of the role of democracy and a risk of the increase 

of human rights violations. In this regard, the closing of the border through the adoption of 

the EU-Turkey Statement possibly opened the door for more informal agreements that are 

hard to challenge legally by the CJEU or politically by the European parliament. This move 

towards informality being attributed to the Member States therefore entails additional 

detachment of the EU’s external migration policy from the Treaties. 

      This thesis will be formed of the following parts. The first section introduces the thesis 

and defines the research question. The second section addresses the EU-Turkey Statement 

itself and assesses the case law by the CJEU concerning the statement. The third section 

focuses on the authorship of the EU-Turkey Statement – especially in the light of the findings 

of the General Court of the statement being a Member State measure. I consider two 

possibilities through which the question of the attribution can be viewed: The EU-Turkey 

Statement could be a Member State act with considerable involvement of the Union agencies 

or, alternatively, the statement could be a Member State act adopted on behalf of the Union. 

These possibilities are assessed in light of previous case law of the CJEU and constitutional 

principles of EU law. I conclude this section by holding that the first option seems to face 

considerable constitutional trouble and the second is unlikely in the face of missing acts from 
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the EU’s side that would indicate that the Member States have been given permission to act 

on behalf of the Union.  

      In section four the perspective is broadened in order to understand the role of the EU-

Turkey Statement in the development of the EU external migration policy. I look at recent 

developments and the features that differentiate the EU-Turkey Statement from previous 

instruments. I also introduce other informal agreements adopted by the Member States and 

the Union after the EU-Turkey Statement with similar features. In this section I also consider 

one essential consequence that agreement making in the format of the EU-Turkey Statement 

could entail. This is the circumventing of the political and legal guarantees embedded in 

Article 218 TFEU that stipulates the process of the negotiations and conclusion of 

international agreements of the Union. This article contains constitutional guarantees of 

fundamental nature such as the involvement of the European Parliament, a balance of the 

different EU institutions taking part in the process and the possibility of the CJEU’s review 

of the instruments compatibility with EU law. When an agreement is adopted as an informal 

agreement of the Union, this article is not applied and the guarantees built in the article are 

lost. The instrument remains an EU instrument in these cases too, and the CJEU has 

jurisdiction to review it. But when an informal agreement is attributed to the Member States 

and the EU institutions involved are merely assigned as assistants, it seems that this aspect 

of judicial control is weakened.  

      The General Court’s orders and the rest of my findings concerning the state of the law 

in the EU in this thesis seem to indicate inconsistency and a possible legal conflict. The final 

orders are at odds with key principles of EU law as they are laid down in the Treaties and 

interpreted by the CJEU. To solve this constitutional dilemma I took a constitutional 

approach in  the last part of section four. I argue that the legal conflict can be solved if in the 

interpretation of a specific instrument the facts and the law are interpreted acknowledging 

their connection to the EU legal system as a whole, including an understanding of where the 

adoption of an instrument leading this system. This requires not just a teleological approach 

but a meta-teleological approach of judicial review. By reviewing the premises of Member 

State and EU action in the case of the EU-Turkey Statement the General Court could have 

seen the impossibilities of the logic its orders will create under EU law.  

     The method of the thesis is legal dogmatic research. My research question concerning 

whether the EU-Turkey Statement is attributable to the EU or the Member States is answered 

through a combined reading of the General Court’s case law on the EU-Turkey Statement 
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and on the CJEU jurisprudence concerning the legal elements that the EU-Turkey Statement 

consists of. Formally, the answer that is deduced through this method is somewhat of  a 

paradox (yes, the General Court finds the EU-Turkey Statement to be a Member State act 

and no, based on the interpretation the ECJ has previously given to Member State external 

action and Union involvement in Member State acts the EU-Turkey Statement should not 

have been adopted by the Member States. Therefore, in addition to simply looking at CJEU 

case law, I turned to treaty interpretation on a more profound level and asked, how legal 

measures like the EU-Turkey Statement should be seen in light of the core constitutional 

principles of Treaty interpretation. I suggest that by using interpretative techniques that take 

into account the EU legal system as a whole, including its predictable development, the 

Court can solve this conflict substantially, while safeguarding the values and principles the 

EU legal system is built on.  

      Legal dogmatic research is often made without reference to reality, where the object of 

the research is composed of legal material only. In this thesis, the real consequences of the 

EU-Turkey Statement as evidenced by events at the EU border have been in the author’s 

mind when writing. Sometimes these events are sited, to demonstrate the very real 

connection of law to the reality that it forms. In the end, the core subject of the thesis comes 

down to the uneven power division between individuals and state power, and in this case, 

the power of an international organisation, the European Union. If the agreements that 

prevent people for applying for asylum and entail a risk of non-refoulement, cannot be 

contested in courts, what follows is a bleak future not just for the implementation of human 

rights but even more, for the development of Union law.  

      The EU-Turkey Statement has been the first of its kind, but elements of the statement 

are already seen in unofficial agreements adopted by the Member States and the Union. The 

role of the statement as a possible precedent stresses the importance of the statement as an 

object of research.  

     Many highly interesting questions are left for further research, such as the question of the 

bindingness of the statement under EU and public international law, the compatibility of the 

EU-Turkey Statement with fundamental rights, notably the principle of non-refoulement and 

the prohibition of collective push backs, both found under Article 19 of the Charter of the 

European Union, and the question of responsibility of the possible violations of fundamental 

rights committed under the deal. Neither does the thesis answer the question why there has 
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been a turn from international agreements to informal partnerships where EU external 

migration policy is applied.  

      This thesis will do its best to answer the question of what basic question regarding the 

EU-Turkey Statement: what legal system does it belong to and what is the fit between the 

EU-Turkey Statement and the EU acquis? I believe this simple question is the most useful 

one to answer before addressing the others. Before anything else, one does have to know 

which court to go to.  

     Even though this thesis belongs to the field of legal dogmatic research of EU law, it is 

guided by the thought that abstract legal matters open – and close – possibilities for 

individuals to live their lives. I am thinking of the little child with her father who reached 

out for the fruit I gave her at the Taksim square in Istanbul in the spring of 2015. I hope you 

are well and I am sorry for not being able to do more then. Instead of merely fruit you, as 

everyone, are entitled to rights and legal guarantees provided for by law. The right to judicial 

review of the rules that govern one’s access to safety – and the denial thereof – is a procedural 

right that cannot be overlooked. And in addition, I argue that it is a precondition for 

upholding fundamental rights and EU principles that ensure the consistency of EU law.  

      The writing of this thesis amidst the corona crisis has not been an easy ride. I thank my 

supervisors for their patience, my employers for their trust and my family for their support.  

 

Atlas Saarikoski 

Lapinlahti, Helsinki,  

16 November 2020 
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2. The EU-Turkey Statement and the General Court’s case law
  
In March 2016, Europe was in the middle of what was called the Migration Crisis or the 

Refugee Crisis.2 The EU-Turkey Statement that is under scrutiny in this thesis was 

introduced as a solution to this crisis. As to its effectiveness in achieving its aim, that was 

ending irregular migration from Turkey to the EU, it was a success.3 However, the 

effectiveness came with a high price. The statement was soon said to violate EU migration 

law, the Charter4, international law5 and the Treaties6. The legal nature of the statement has 

been controversial until today. It has been unclear whether it constitutes an international 

agreement under public international law or under EU law or a non-binding informal 

agreement and even more, if it is attributable to the EU or to the Member States.7 

 
2 The use of these phrases has been criticized, see Narin Idriz, ‘U-Turkey Statement or the “Refugee Deal”: 

Extra-Legal Deal of Extraordinary Times?’ (2017) 6 ASSER research paper, 2–4. 
3 “In order to break the business model of the smugglers and to offer migrants an alternative to putting their 

lives at risk, the EU and Turkey today decided to end the irregular migration from Turkey to the EU.” EU-

Turkey Statement, 18 March 2016, European Council Press Release 144/16 

<www.consilium.europa.eu/en/press/press-releases/2016/03/18/eu-turkey-statement>; The EU coordinator for 

the implementation of the agreement, Maarten Vervey, commented on the effectiveness of the agreement ten 

months after the adoption of the agreement. He showed  a chart that signals the drop of 97 per cent of migrants 

arriving to Greece after the EU-Turkey Statement. Maarten Verwey ‘EU-Turkey Statement: 10 Months On’ 

(Speech at the Institute of International and European Affairs, 30 January 2017), at 24.00 minutes  

<https://www.youtube.com/watch?v=IuK9O65wIvc> accessed 19 October.2020; The chart on the number of 

arrivals Vervey refers to is available online. Maarten Vervey ‘Management of the Migration Crisis in Greece 

since October 2015: Implementation of the EU-Turkey Statement since 20 March 2016’ 
<https://www.iiea.com/ftp/Powerpoints/2017/Maarten_Verwey_IIEA_January_2017.pdf> accessed 4 March 

2020. 
4 See for example, Manuel P Schoenhuber, 'The European Union's Refugee Deal with Turkey: A Risky Alliance 

Contrary to European Laws and Values' (2018] 40 Hous J Int'l L 633; Charter of Fundamental Rights of the 

European Union [2012] OJ C 326 (Charter) 
5 For example, Jenny Poon ‘EU-Turkey Deal: Violation of, or Consistency with, International law?’ (2016) 

1[3] Eur Papers 1195.  
6 See for example, Mauro Gatti, ‘The EU-Turkey Statement: A Treaty That Violates Democracy (Part 2 of 2)’ 

(EJIL: Talk!, 19 April 2016),  <www.ejiltalk.org/the-eu-turkey-statement-a-treaty-that-violates-democracy-

part-2-of-2> accessed 16 November 2020. 
7 On the  academic debate see, inter alia, Narin Idriz, ‘U-Turkey Statement or the “Refugee Deal”: Extra-Legal 

Deal of Extraordinary Times?’ (2017) 6 ASSER research paper, Research Paper Series 2017-06; Manuel P 

Schoenhuber, 'The European Union's Refugee Deal with Turkey: A Risky Alliance Contrary to European Laws 

and Values' [2018] 40 Hous J Int'l L 633; On the public debate on the issue, see inter alia Narin Idriz ’Taking 

the EU-Turkey Deal to Court?’ (Verfassungsblog, 20 December 2017) <https://verfassungsblog.de/taking-the-

eu-turkey-deal-to-court>; Eva Kassoti ‘Migration: Revisiting the legal nature of the 2016 Eu-Turkey 

statement’ (Asser Institute, 9 April 2020) <www.asser.nl/about-the-institute/asser-today/blog-post-migration-

revisiting-the-legal-nature-of-the-2016-eu-turkey-statement>; Mauro Gatti, ‘The EU-Turkey Statement: A 

Treaty That Violates Democracy (Part 1 of 2)’ (EJIL: Talk!, 18 April 2016),  <www.ejiltalk.org/the-eu-turkey-

statement-a-treaty-that-violates-democracy-part-1-of-2/>; Mauro Gatti, ‘The EU-Turkey Statement: A Treaty 

That Violates Democracy (Part 2 of 2)’ (EJIL: Talk!, 19 April 2016),  <www.ejiltalk.org/the-eu-turkey-

statement-a-treaty-that-violates-democracy-part-2-of-2>; Carmelo Danisi, ‘Taking the ‘Union’ out of ‘EU’: 

The EU-Turkey Statement on the Syrian Refugee Crisis as an Agreement Between States under International 

Law’ (EJIL: Talk!, 20 April 2017) <www.ejiltalk.org/taking-the-union-out-of-eu-the-eu-turkey-statement-on-

the-syrian-refugee-crisis-as-an-agreement-between-states-under-international-law>; Maarten den Heijer and 

Thomas Spijkerboer, ‘Is the EU-Turkey refugee and migration deal a treaty?’ (EU law analysis, 7 April 2016) 
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      This section looks at the statement itself, its adoption and implementation and the 

available case law by the General Court of the European Union. As regards the case law, 

four annulment cases are presented where migrants sought for the annulment of the 

statement. The significance of the General Court’s view on the statement being a Member 

State measure is considered in the light of the ECJ rejecting the three appeals that were made 

and not reviewing the appeals in substance. In addition, two annulment cases of the General 

Court that concerned access to information on the EU-Turkey Statement are considered, as 

they shed light on the involvement of the EU institutions in the implementation of the 

statement and the effect of the instrument on transparency. 

 

The EU-Turkey Statement  
 

      On 18 March 2016, on the last day of the scheduled meeting of the European Council in 

Brussels, the members of the European Council met with the Turkish prime minister Ahmet 

Davutoglu. An agreement was made. 8 (Later the status of the EU-Turkey Statement as an 

agreement was denied and the members of the European Council were said to have arrived 

that day to the Justus Lipsius building in Brussels as the Heads of State or Government of 

the Member States.) The EU-Turkey Statement was presented on the same day in the form 

of a press release. It stated that the EU and Turkey had on that day decided “to end the 

irregular migration from Turkey to the EU”.9 A press conference was also held. On the 

podium Donald Tusk, president of the European Council, Jean-Claude Juncker, president of 

the European Commission and Ahmet Davutoglu, prime minister of Turkey presented the 

“agreement between EU and Turkey”.10  

 
<http://eulawanalysis.blogspot.com/2016/04/is-eu-turkey-refugee-and-migration-deal.html>; Steve Peers 

‘The draft EU/Turkey deal on migration and refugees: is it legal?’ (EU law analysis, 16 March 2016) 

<http://eulawanalysis.blogspot.com/2016/03/the-draft-euturkey-deal-on-migration.html>; Karolína Babická, 

‘EU-Turkey deal seems to be schizophrenic’ (Migration online, 22 March 2016) 

<https://migrationonline.cz/en/eu-turkey-deal-seems-to-be-schizophrenic>. all accessed 16 November 2020. 
8  Agreement refers here to what the instrument was called at the time of its adoption. See n 10. 
9 EU-Turkey Statement, 18 March 2016, European Council Press Release 144/16 

<www.consilium.europa.eu/en/press/press-releases/2016/03/18/eu-turkey-statement>. 
10 The following statements are quotes from the press conference held on 18 March 2016. “Today we have 

finally reached an agreement with the EU and Turkey” (Donald Tusk) “It is a historic day because today we 

reached a very important agreement between Turkey and EU.” (Ahmet Davutoglu) “Die Übereinkunft, die wird 

zwischen der Türkei und der Europäischen Union getroffen haben“ (Jean-Claude Juncker) [emphasis added]. 

A recording of the press conference is available online. YouTube ‘Live: Press conference concludes meeting 

between European Council and Turkey’ <https://www.youtube.com/watch?v=-Am1F3nEqqY> accessed 22 

July 2020. 
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 The statement included provisions, called action points, that concerned obligations 

aimed at stopping the migrants from entering the EU through the EU-Turkey border. The 

key obligations set for Turkey were the following: 

1. All irregular migrants crossing from Turkey to Greece are returned to Turkey. 

2. Turkey takes any necessary measures to prevent new sea or land routes for illegal 

migration opening from Turkey to the EU. 11   

In return for these obligations imposed on Turkey, the agreement provided for the 

following obligations for the EU: 

1. For every Syrian being returned to Turkey another Syrian is to be resettled from 

Turkey to the EU.  

2. Visa liberalization for Turkish citizens.  

3. The imbursement of three billion euros and an additional three billion euros by the 

EU to Turkey to cover the costs of refugees in Turkey.  

4. An upgrade of the Customs Union.  

5. The re-energizing of the accession process of Turkey to the EU.  

6. Involvement with the Turkish efforts that were referred to as “improving 

humanitarian conditions inside Syria, in particular in certain areas near the Turkish 

border which would allow for the local population and refugees to live in areas which 

will be more safe.” 12 

After a successful start from the viewpoint of its makers, the implementation of the EU-

Turkey statement has since faced obstacles. In February 2020, the president of Turkey 

challenged the implementation of the EU-Turkey Statement and opened the borders of 

Turkey. He justified this with the EU not keeping its part.13 The conflict soon resulted in 

tragic scenes of excessive use of force against migrants at the EU’s external border and at 

 
11 EU-Turkey Statement, 18 March 2016, European Council Press Release 144/16, action points 1, 3 and 4 

<www.consilium.europa.eu/en/press/press-releases/2016/03/18/eu-turkey-statement>. 
12 EU-Turkey Statement, 18 March 2016, European Council Press Release 144/16, action points 2, 5, 6, 7, 8 

and 9 <www.consilium.europa.eu/en/press/press-releases/2016/03/18/eu-turkey-statement> Three years later, 

Turkey launched a ground offensive in Northern Syria to create what it called a safe zone where it planned to 

relocate Syrian refugees. ‘Turkey launces ground offensive in northern Syria’ BBC (9 October.2019) 

<https://www.bbc.com/news/world-middle-east-49983357> accessed 6 August 2020. 
13 ‘Erdogan vows to keep doors open for refugees heading to Europe’ Al Jazeera (29 February 2020)  

<https://www.aljazeera.com/news/2020/02/erdogan-vows-doors-open-refugees-heading-europe-

200229093245893.html> accessed 7 August 2020. Of an analysis of the development see Eva Kassoti 

‘Migration: Revisiting the legal nature of the 2016 Eu-Turkey statement’ (Asser Institute, 9 April 2020) 

<www.asser.nl/about-the-institute/asser-today/blog-post-migration-revisiting-the-legal-nature-of-the-2016-

eu-turkey-statement> 
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least one death of a migrant who was shot at the Evros river separating the EU and Turkey.14 

The response soon came from the EU authorities. The president of the EU Commission and 

the president of the European Union Council underlined that the EU-Turkey Statement was 

valid.15 After meeting the President of Turkey, the President of the European Council 

confirmed that the EU would continue negotiations about the implementation of “this 

agreement between the European Union and Turkey in terms of migration”. The Member 

States would be briefed of this development.16 According to the European Council, the 

cooperation “in line with the 2016 EU-Turkey Statement” still continues.17 

The response coming from the leaders of the key EU institutions claiming the validity of 

the EU-Turkey Statement is noteworthy. It is in stark contrast with the claims of the EU 

institutions presented in the annulment proceedings before the General Court, where the 

institutions asserted that the statement was “a political arrangement reached by the 

‘Members of the European Council, [that is to say,] the Heads of State or Government of the 

Member States, the President of the European Council and the President of the 

Commission”18 and “merely a political commitment of the Heads of State or Government of 

the Member States of the European Union vis-à-vis their Turkish counterpart”.19 

 

The Court of Justice of the European Union on the EU-Turkey Statement 
 

The EU-Turkey Statement has been considered at the General Court of the European 

Union in four annulment cases where asylum seekers asked the Court to annul the EU-

Turkey Statement.20 The Court rejected the arguments of the migrants on the statement being 

 
14Amnesty International, ‘Greece/Turkey: Asylum-seekers and migrants killed and abused at borders’ (3 April 

2020) <https://www.amnesty.org/en/latest/news/2020/04/greece-turkey-asylum-seekers-and-migrants-killed-

and-abused-at-borders> accessed 7 August 2020. 
15 “Indeed, as you said, a lot goes back to the EU-Turkey Statement of 2016, which remains valid.” 

Commission, ‘Statement by President von der Leyen at the joint press conference with President Michel, 

following their meeting with the President of Turkey, Recep Tayyip Erdogan’ (Statement 20/429 9 March 

2020). <https://ec.europa.eu/commission/presscorner/detail/en/statement_20_429> 
16 European Council, ‘Remarks by President Charles Michel after the meeting with President of Turkey Recep 

Tayyip Erdogan in Brussels’ (9 March 2020) <https://www.consilium.europa.eu/en/press/press-

releases/2020/03/09/remarks-by-president-charles-michel-after-the-meeting-with-president-of-turkey-recep-

tayyip-erdogan/>, emphasis added. 
17 European Council, ‘European Council conclusions on external relations, 1 October 2020’ 

<https://www.consilium.europa.eu/en/press/press-releases/2020/10/01/european-council-conclusions-on-

external-relations-1-october-2020>. 
18 The Commission’s definition, case T-192/16 NF v European Council [2017] EU:T:2017:128, para 29. 
19 The European Council’s definition, case T-192/16 NF v European Council [2017] EU:T:2017:128, para 60. 
20 The General Court of the European Union gave four orders to annulment cases initiated by asylum seekers, 

three in 2017 and one in 2018. As the argumentation of the Court is practically equal in the cases, they will be 

referred to as the ‘NF orders’ in this thesis, and specific referrals to paragraphs will be made in relation to NF 

v European Council. If needed, a specific case will naturally be referred to. Case T-192/16 NF v European 
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an EU agreement and found that even supposing that there the EU-Turkey Statement could 

have been an agreement, it would be an agreement between the Member States and Turkey.21 

Therefore the Court had no jurisdiction to review the matter.22 Three of these orders of the 

General Court were appealed to the ECJ, that dismissed the appeals as manifestly 

inadmissible.23 The ECJ justified its decision on the weak quality of the legal argumentation 

of the appeals.24  

In addition, the General Court has taken a stand on the agreement in two cases on access 

to information, where an organization, Access Info Europe, asked for the material containing 

the legal advice and analysis relating to the EU-Turkey Statement and then sought for an 

annulment of the Commission’s decision that had denied access to this information.25 Even 

if the General Court upheld the decision, the judgments themselves provide information on 

Union involvement in the EU-Turkey Statement. The judgments also highlight a structural 

problem connected to informal agreements and even more to measures attributed to the 

Member States. As informal agreements are not published there is a profound lack of 

transparency in how they are adopted and by whom, as the NF orders demonstrate.  

From an access to justice view it is by no means an easy task for a migrant to take their 

matter to Luxemburg.26  Due to the legal ambiguity of the EU-Turkey Statement four asylum 

seekers took their case to the Court of Justice in vain. Thousands of migrants affected by the 

statement currently have no court where the statement’s legality can be assessed. This is a 

highly unsatisfactory situation especially considering that the EU-Turkey Statement directly 

affects rights of most fundamental character, such as the right to apply for asylum and the 

right not to returned to a state in breach of the non-refoulement principle. These were also 

the claims that the applicants made in their actions of annulment brought to the General 

 
Council [2017] EU:T:2017:128; case T-193/16 NG v European Council EU:T:2017:129 [2017]; case T-257/16 

NM v European Council [2017] EU:T:2017:130; case QC v European Council T-834/16 [2018] 

EU:T:2018:984 (NF orders). 
21 Case T-192/16 NF v European Council [2017] EU:T:2017:128, para 71. 
22 Ibid., paras 73–75. 
23 Case C-208/17 - NF and Others v. European Council [2018] EU:C:2018:705. 
24 Ibid., paras 16–21. 
25 The Access Info Europe judgments are similar in content. I will therefore be referring to case T-8512/16. 

Case T-851/16 Access Info Europe v Commission [2018] EU:T:2018:69; case T-852/16 Access Info Europe v 

Commission [2018] EU:T:2018:71 (Access Info Europe judgments). 
26 Unlike the General Court in the NF orders, the ECJ also ordered the migrants to pay the legal costs of the 

European Council. This could be one reason for why the General Court order of QC v European Council was 

never appealed to the ECJ like the previous three orders were. Case C-208/17 NF and Others v. European 

Council [2018] EU:C:2018:705, para 31. 
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Court.27 

 

The General Court on the EU-Turkey Statement  
 

In the cases NF, NG and NM v European Council,  two asylum seekers from Pakistan, and 

one asylum seeker from Afghanistan tried to contest the EU-Turkey Statement that they 

claimed hindered them from reaching safety. 28 The asylum seekers brought an action for 

annulment before the General Court of the European Union in accordance with Article 263 

of the TFEU.29 Two of the applicants claimed that the statement posed a risk of chain-

refoulement30,  meaning a risk of being returned to their countries of origin, if they would be 

sent from Greece to Turkey. The applicants found the EU-Turkey Statement to be an 

international agreement that was attributed to the European Council.31 The European 

Council, the Council and the Commission all argued that no agreement or treaty in the sense 

of Article 218 TFEU had been concluded between the European Union and Turkey. 32 

Instead, the statement was “the fruit of an international dialogue between the Member States 

and Turkey - - not intended to produce legally binding effects or constitute an agreement or 

a treaty.”33 The Commission argued that it was clear due to the vocabulary used in the 

statement that it was not a legally binding agreement but a political arrangement, and the 

authors of this arrangement were the “Members of the European Council, [that is to say] the 

Heads of State or Government of the Member States, the President of the European Council 

 
27 Case T-193/16 NG v European Council [2017] EU:T:2017:129, paras 12–13; case T-192/16 NF v European 

Council [2017] EU:T:2017:128, paras 12–13; case T-257/16 NM v European Council [2017] EU:T:2017:130, 

paras 12–13. 
28 Case T-192/16 NF v European Council [2017] EU:T:2017:128; case T-193/16 NG v European Council 

EU:T:2017:129 [2017]; case T-257/16 NM v European Council [2017] EU:T:2017:130. 
29 Consolidated version of the Treaty on the Functioning of the European Union [2012] OJ C 326 (TFEU) 
30 Chain-refoulement is connected to the principle of non-refoulement, a principle found both under EU law 

and public international law. In EU law Non-refoulement is prohibited inter alia by Article 19(2) of the Charter. 

The principle of non-refoulement consists of the prohibition to return a person to a country where Under EU 

law the prohibition is found in Article 19(2) of the Charter, that stipulates that no one may be removed, expelled 

or extradited to a State where there is a serious risk that he or she would be subjected to the death penalty, 

torture or other inhuman or degrading treatment or punishment. It is also connected to the prohibition of torture 

found in Article 4 of the Charter. The principle has universal character and is codified in all key human rights 

treaties. It is found in the 1951 Refugee Convention (Article 33 (1)) that  provides that “No Contracting State 

shall expel or return (“refouler”) a refugee in any manner whatsoever to the frontiers of territories where his 

life or freedom would be threatened on account of his race, religion, nationality, membership of a particular 

social group or political opinion.” and in Article 3 of the UN Convention against torture. The prohibition of 

torture is similarly found in Article 3 of the ECHR and Article 7 of the ICCPR.  
31 Case T-192/16 NF v European Council [2017] EU:T:2017:128, para 14. 
32 Ibid., paras 26–32. 
33 As claimed by the European Council Case T-192/16 NF v European Council [2017] EU:T:2017:128, para 

27. 
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and the President of the Commission”.34 The Council indicated that to the best of its 

knowledge, “no agreement or treaty had been concluded between the European Union and 

the Republic of Turkey in connection with the migration crisis.”35 The European Council 

explained that the use of the term “EU” in the statement was a journalistic choice and 

referred to the Heads of State or Government of the Member States of the European Union 

and not the EU. The statement had only informative purpose and no legal value.36 The Court 

accepted this argument.37 

      The General Court decided on the authorship of the statement based on factual 

arguments. First, it compared the two different versions of the statement, a PDF version and 

the version found on the website of the European Council.38 The other statement that was 

published directly on the internet page of the European Council was classified under “foreign 

affairs and international relations”39, referring to the European Council, whereas the PDF 

version had a heading that stated “International Summit”,40 that would indicate a meeting of 

the Member States.  

      Second, the Court assessed the invitation documents concerning the meeting of 18 March 

2016.41 The European Council explained that initially there was a plan to hold a two day 

long meeting of the European Council, but due to intervening “migratory events”, the 

meeting was scrunched into one day, and the second day was replaced with a meeting of the 

Heads of State or Government of the Member States of the European Union and their Turkish 

counterpart. This was for reasons of cost, security and efficiency, held in the same building 

used for meetings of the European Council and the Council.42 The Court was presented two 

invitations that had indicated that on 18 March that the Heads of State or Government and 

the Head of Government of Turkey that would have a “working lunch”.43 On the other hand, 

 
34 Case T-192/16 NF v European Council [2017] EU:T:2017:128 paras 29, 68. 
35 Ibid., para 31. 
36 Ibid., para 58. 
37 Ibid., para 59. 
38 Ibid., paras 55–61. 
39 EU-Turkey Statement, 18 March 2016, European Council Press Release 144/16 

<www.consilium.europa.eu/en/press/press-releases/2016/03/18/eu-turkey-statement> accessed 28 October 

2020. 
40 In the Court proceedings, it was indicated that the PDF-version would bear a heading with the title 

“International Summit”, but the PDF currently available on the European Council’s internet site, states merely 

“Council of the EU” EU-Turkey Statement, 18 March 2016, European Council Press Release 144/16 

<https://www.consilium.europa.eu/en/press/press-releases/2016/03/18/eu-turkey-statement/pdf> accessed 28 

October 2020. 
41 Case T-192/16 NF v European Council [2017] EU:T:2017:128, paras 62–67. 
42 Ibid., para 63. 
43 Ibid., para 64. 
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a Council’s note indicated “the Members of the European Council, the Prime Minister of the 

Republic of Turkey and the High Representative of the Union for Foreign Affairs and 

Security Policy” would arrive and the working lunch was for Members of the European 

Council and the High Representative, not mentioning the Prime Minister of Turkey. But 

then, the participants were invited to a “working session of the - - Heads of State and High 

Representative - -  with Prime Minister of Turkey”.44 

      With this conflicting evidence, the Court found that it was believable that that the 

Members of the European Council acted on 18 March 2016 not as the European Council but 

as Heads of State or Government in the Justus Lipsius building, the premises shared by the 

European Council and Council.45 

     The presence of the EU institutions at the meeting was also acknowledged. The president 

of the European Council claimed that his presence at the meeting was because the Heads of 

State or Government of the Member States of the European Union had “in practice” 

conferred upon him a task of representation and coordination of negotiations with the 

Republic of Turkey “in their name”.46 The President of the Commission was present, since 

the meeting was a continuation of the political dialogue with the Republic of Turkey initiated 

by the Commission at the invitation of the Heads of State or Government of the European 

Union.”47  

     The Court held that there were two separate events, the meeting of the Union institution 

and an international summit, organized in parallel. These events had a distinct legal nature.48 

The EU-Turkey Statement was therefore not adopted by the European Council as an 

institution. From this followed that no decision concluding an agreement with the Turkish 

Government in the name of the European Union was adopted, and the European Union was 

not committed with the meaning of Article 218 TFEU.49 Since the EU-Turkey Statement 

was adopted by the Member States, the General Court found that it lacked jurisdiction to 

review the agreement.50 

The General Court did not take a stand of whether the EU-Turkey Statement was binding 

or not, nor to what kind of an act the EU-Turkey Statement was. This was not relevant, as 

 
44 Ibid., para 65. 
45 Ibid., para 66. 
46 Ibid., para 68. 
47 Ibid., para 68. 
48 Ibid., para 62. 
49 Ibid., para 62. 
50 Ibid., paras 73–75. 
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the jurisdiction was ruled out already when the statement was assigned as a Member State 

measure. These two paragraphs where the General Court reasons on this are worth siting in 

whole: 

‘It follows from all of the foregoing considerations that, independently of whether it constitutes, as 

maintained by the European Council, the Council and the Commission, a political statement or, on 

the contrary, as the applicant submits, a measure capable of producing binding legal effects, the EU-

Turkey statement, as published by means of Press Release No 144/16, cannot be regarded as a 

measure adopted by the European Council, or, moreover, by any other institution, body, office or 

agency of the European Union, or as revealing the existence of such a measure that corresponds to 

the contested measure.’51 

 

‘For the sake of completeness, with regard to the reference in the EU-Turkey statement to the fact 

that ‘the EU and [the Republic of] Turkey agreed on … additional action points’, the Court considers 
that, even supposing that an international agreement could have been informally concluded during 

the meeting of 18 March 2016, which has been denied by the European Council, the Council and the 

Commission in the present case, that agreement would have been an agreement concluded by the 

Heads of State or Government of the Member States of the European Union and the Turkish Prime 

Minister.’ 52 

 

      The only leeway the General Court gave to the applicants was when it decided about the 

costs. It found that since the wording of the statement was “ambiguous”, the applicants and 

the European Council would bear their own costs.53  

After the three annulment cases of NF, NG and NM v European Council, another action 

for annulment was brought before the General Court, case QC v European Council T-

834/16. In QC v European Council, a Pakistani national tried to contest the EU-Turkey 

Statement and the previous judgments of the General Court. The applicant claimed that the 

act should be attributed to the European Union having regard to its content and all the 

circumstances surrounding its adoption, where the Member States of the Union acted 

collectively within that institution and did not exercise national powers outside the 

institutional framework of the Union.54 The applicant maintained that from the European 

Commission’s press release preceding the meeting of 18 March 2020, it was evident that it 

was the president of the European Council who would actively participate in the protection 

of the external borders of the Union.55 The applicant considered that the international 

agreement was reached within the broader framework of the process of accession of the 

 
51 Ibid., para 71. 
52 Ibid., para 72. 
53 Ibid., paras 76–77. 
54 Case T-834/16 QC v European Council  [2018] EU:T:2018:984. 
55 Case T-834/16 QC v European Council  [2018] EU:T:2018:984, para 24; In fact, the Commission Press 

release states that ‘The President of the European Council was tasked with taking forward these proposals and 

working out the details with Turkey before the European Council of 18-19 March.’ Commission, ‘Six 

Principles for further developing EU-Turkey Cooperation in tackling the Migration Crisis’ (Press Release 

IP/16/830, 16 March 2016) <https://ec.europa.eu/commission/presscorner/detail/en/IP_16_830>. 



 

 

 

   16 

Republic of Turkey to the Union. Furthermore,  the statement was not interpreted in good 

faith according to the ordinary meaning to be given to the terms of the treaty in their context 

and in the light of its objects and purpose.56 

As in the previous cases, the Court found that it had no jurisdiction to review the 

statement because the agreement was in fact not an EU act.57 The only difference in 

conclusion to the earlier annulment cases was the Court’s remark that the application of the 

annulment was in any event manifestly out of time.58 

What is interesting in the General Court’s cases is what is missing in the court’s analysis 

on the authorship of the statement. First, the obvious. The judgments lead to the conclusion 

that it is possible for Members of the European Council to “change hats” in the European 

Council’s premises, during a scheduled meeting of the European Council, and suddenly start 

to represent the Member States with the outcome of the meeting being attributed to the 

Member States and leaving the statement outside CJEU jurisdiction. This could have an 

impact on future decision making by the European Council. The legal reasoning for a 

conclusion like this should have been stated clearly and not implied.59 

      Second, the factual evidence presented to the Court was contradictory and conflicting. 

The wording of the statement referred to a meeting being held between Members of the 

European Council and Turkey, and the decision to end irregular migration being made 

between Turkey and the European Union. It did not mention the Heads of State or 

Government at all. Similarly, the presented invitations to the meeting had different versions 

of who was attending the meeting. And lastly, one version of the statement had a title 

pointing to the Union and the other to the Member States.   

     Third, the judgements lack the legal analysis of if it was even a priori possible for the 

Member States to adopt a measure that falls at least partly within the exclusive competence 

of the Union, how the principle of sincere cooperation affects the Member States’ duties in 

this field and what limitations follow from the Treaties for the EU institutions to be involved 

in the matter as they were.  

 
56 Case T-834/16 QC v European Council  [2018] EU:T:2018:984, para 25. 
57 Ibid., para 33. 
58 Ibid., para 39. 
59 Narin Idriz claims that the Court gave the Member States a card blanch in this regard and enabling ultra vires 

Member State action. I argue that there certainly is evidence of more agreements like this appearing on the 

radar, but as the CJEU has not yet reviewed the EU-Turkey Statement or any similar deal in substance I believe 

the question of the legality of instruments adopted under the same premises is not yet settled under EU, despite 

the final NF orders. Narin Idriz, ‘U-Turkey Statement or the “Refugee Deal”: Extra-Legal Deal of 

Extraordinary Times?’ (2017) 6 ASSER research paper, 14. 
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      The General Court stated in its judgment that it will verify, having regard to the content 

and all the circumstances in which the EU-Turkey Statement was adopted, that the measure 

in question is not in reality a decision of the European Council.60 The General Court did not 

quite live up to this promise. This is the case even if the Court specifically mentions cases 

such as Bangladesh Aid61, Pringle62 and ERTA63. These cases would have been highly 

relevant for the legal assessment of the legality of action of the Member States and the EU 

institutions with regard to the statement. 

      The EU-Turkey Statement has prevented thousands of migrants from entering Europe 

and it has moved millions of euros. The substantial effects of the statement seem to be in no 

relation to the level of argumentation of the General Court. For instance, the difference of 

title of the statement led to the General Court asserting that “no conclusion” could be drawn 

on the involvement the Union in the adoption of the statement64 whereas the Court reasoned 

that the term EU in the statement was without significance.65 Similarly, the Union’s factual 

involvement in the negotiation, adoption and implementation of the statement is mentioned 

only by commenting on the presence of the representatives of the institutions in the premises 

at the time of the conclusion of the statement. 

By claiming on what seems to be very little evidence that the act was attributable to the 

Member States, the Court avoided the perhaps difficult task of evaluating the legality of 

action of the Member States and the Union institutions. As I demonstrate in this thesis, this 

“easy way out” created considerable tension in the legal field  of EU law where EU external 

migration policy is applied. 

      From the reasoning of the General Court in the NF orders concerning its lack of 

jurisdiction follows one fundamental question. What court is the right court to assess the 

legality of the EU-Turkey Statement? This is a question the asylum seekers behind the NF 

orders would have needed to know prior to the lengthy, costly and in their view certainly 

 
60 Case T-192/16 NF v European Council [2017] EU:T:2017:128, para 45. 
61 Joined cases C-181/91 and C-248/91 European Parliament v Council of the European Communities and 

Commission of the European Communities (Bangladesh Aid) [1993] EU:C:1993:271; case T-192/16 NF v 

European Council [2017] EU:T:2017:128, paras 42, 44–45, 48, 52. 
62 Case C-370/12 Pringle [2012] EU:C:2012:756; case T-192/16 NF v European Council [2017] 

EU:T:2017:128, para 43. 
63 Case 22/70 Commission v Council (‘ERTA’) [1971] EU:C:1971:32; T-192/16 NF v European Council [2017] 

EU:T:2017:128, para 42. 
64 “[N]o conclusion can be drawn regarding the presence of those indications.” Case T-192/16 NF v European 

Council [2017] EU:T:2017:128, para 55. 
65 Case T-192/16 NF v European Council [2017] EU:T:2017:128, para 59. 
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unnecessary proceedings. A national court would be one possibility,66 or the ECtHR67. 

However, neither of them have the possibility of addressing the compatibility of the 

statement with EU primary and secondary law. The substance of the statement rooted firmly 

in EU asylum and migration law speaks for the right forum to be the CJEU. It seems that the 

procedures for this however are lacking in the Treaties. The possibility of a national Court 

submitting a question of the compatibility of the statement with EU law to the CJEU as a 

preliminary question a possible option but perhaps a cold comfort when thousands of people 

affected by the statement are currently in need of legal guarantees of judicial review. 

 

The appeal case NF and Others v. European Council 
 

The ECJ found the three appeals made in the NF, NG and NM cases to be incoherent.68 In 

accordance with the rule of Article 181 of the Rules of Procedure of the Court69 it ruled that 

the appeals were manifestly inadmissible.70 As the appeals are not published, the level of the 

argumentation of the appeals cannot be verified by the public. According to Article 181 of 

the Rules of Procedure of the Court the Court may at any time, dismiss the appeal when the 

appeal is, in whole or in part, manifestly inadmissible or manifestly unfounded. It would 

therefore not have been necessary to dismiss the action, and the Court could have heard the 

appeal had it wanted to. Enzo Cannizzaro asserts that the Court should have attempted the 

 
66 The Greek Council of State, that is the supreme administrative Court of Greece has ruled on two cases 

concerning the EU-Turkey Statement. The Greek Council of State, cases 2347/2017 and 2348/2017 (10 March 

2017). The Council of State found the application inadmissible based on the concept of “safe third country” 

and therefore took no stand in the EU-Turkey Statement itself. It argued that returning the applicant to Turkey 

was in line with Article 38 (the concept of safe third country) of the Procedures Directive. What is of interest 

is that the question almost ended up as a preliminary reference to the CJEU, but it was outvoted by a slim 

majority of 13 to 12 judges. The Greek Council of State, case 2347/2017 (March 10 2017), para 61. On the 

commentary of the cases, see European Council on Refugees and Exiles ‘Greece: The ruling of the Council of 

State on the asylum procedure post EU-Turkey deal’ (4 October 2017), 

<https://www.asylumineurope.org/news/04-10-2017/greece-ruling-council-state-asylum-procedure-post-eu-

turkey-deal> accessed 12 November 2020. 
67 The ECtHR case J.R et Autres c Grèce concerned applicants that appealed to the ECtHR inter alia because 

they had been detained for the purposes of to identify and register them as part of the implementation of the 

EU-Turkey Statement. J.R. et Autres c Grèce Requête no 22696/16 (CrEDH 25 janvier 2018), para 112; As  

Annick Pijnenburg observes, the ECtHR ruled on the possible violation of ECHR and not on the legality of the 

EU-Turkey Statement. Annick Pijnenburg, ‘JR and Others v Greece: what does the Court (not) say about the 

EU-Turkey Statement?’ (Strasbourg Observers, 21 February 2018)  

<https://strasbourgobservers.com/2018/02/21/jr-and-others-v-greece-what-does-the-court-not-say-about-the-

eu-turkey-statement> accessed 12 November 2020.  
68 Case T-192/16 NF v European Council [2017] EU:T:2017:128; case T-193/16 NG v European Council 

EU:T:2017:129 [2017]; case T-257/16 NM v European Council [2017] EU:T:2017:130. 
69 Rules of Procedure of the Court of Justice of 25 September 2012 [2012] OJ L 265 (Rules of Procedure of 

the Court of Justice).  
70 Case C-208/17 NF and Others v. European Council [2018] EU:C:2018:705 [30–31]. 
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impossible and tried to deduce the arguments and review the legality of the EU-Turkey 

Statement.71 Koen Lenaerts, president of the Court of Justice, answers this critique by 

practically inviting Member State courts to refer a preliminary question to the Court of 

Justice on the EU-Turkey statement.72 Lenaerts highlights that the Court of Justice has not 

yet had the opportunity to rule on this matter.73 

      What is relevant for answering the research question of this thesis is that the Court of 

Justice did not consider the merits of the appeals. Instead, the appeals were dismissed on 

procedural grounds. The fact that the substance of the appeals was not reviewed by the Court 

of justice is indicated clearly in the judgment in the following manner: 

‘In these circumstances - - an appeal with such characteristics cannot be the subject of a legal 

assessment which would allow the Court of Justice to exercise its function in the area under 

examination and to carry out its review of legality.’74 

      Nevertheless, with the inadmissibility decisions by the Court of Justice the orders of the 

General Court became final. Cannizzaro observes that through this rather formal decision on 

admissibility the judgments of the General Court are endowed with the force of res judicata. 

The legal consideration of the General Court that the EU-Turkey Statement is attributed to 

the Member States and not the European Union is now final.75  

      The General Court’s orders in the NF rulings do not however bind the General Court nor 

the ECJ in the future, since the CJEU is not bound by a strict system of precedent.76 The 

Opinion of Advocate General Trstenjak sheds light on this question. Her opinion was given 

in a case where the applicants had appealed an General Court order inter alia on the grounds 

that the order differed from a recently given other General Court order.77 The Advocate 

General suggested that a previous judgment could not  “require either the Court of First 

 
71 Enzo Cannizzaro, ‘Fundamental Values and Fundamental Disagreement in Europe’ (2018) 3[2] Eur Papers, 

469, 472. 
72 If any of the representatives of national courts that are allowed or obliged to refer a question of EU law under 

the preliminary reference procedure of Article 267 TFEU to the CJEU would happen to read this, please be so 

kind and consider accepting Lenaerts’ invitation, as the legality of the EU-Turkey Statement and similar 

Member State-Union constructed measures seems to be far from a settled question under EU law. 
73 Koen Lenaerts, The Court of Justice of the European Union and the Refugee Crisis in Koen Lenaerts and 

others (eds) An Ever-Changin Union? Perspectives on the Future of EU Law in Honour of Allan Rosas (Hart 

Publishing 2019), 3, 10 
74 Case C-208/17 NF and Others v. European Council [2018] EU:C:2018:705, para 17. 
75 Enzo Cannizzaro, ‘Fundamental Values and Fundamental Disagreement in Europe’ (2018) 3[2] Eur Papers, 

469, 472. 
76 Opinion of AG Trstenjak in case C-331/05 Internationaler Hilfsfonds v Commission [2007] EU:C:2007:191, 

paras 84–87.  
77 Ibid. 
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Instance or the Court of Justice to adopt a particular interpretation of Community law”78 The 

Courts were bound by the Union law alone. 79 The Advocate General explained that the 

Courts must take into consideration legal certainty and the uniform interpretation of EU law 

and give a coherent interpretation of Union law. But from this does not follow that the Courts 

are bound by their previous decisions.80This was confirmed by the ECJ in the case.81 

      This means that if a new action for annulment was made to the General Court it could 

distance itself from the previous orders. However, in QC v European Council82 that was 

lodged later than the three other actions for annulment, NF, NG and NM v European 

Counci.,83 the General Court referred to its earlier reasoning in  the NF orders.84 As we know, 

the last order QC v European Council was not appealed to the ECJ.  

      In any case, legal certainty is only one value that will be balanced if a case concerning 

the EU-Turkey-Statement or another act of the Member States where the EU institutions are 

involved assisting the Member States reaches the CJEU. Apart from legal certainty 

connected to res judicata, legal certainty is also connected to legality of EU law.85 In sections 

three and four I consider other principles and values that are fundamental in making a 

balanced and correct review of EU law. What is more, it seems to be the NF orders that are 

causing inconsistency of EU law in the field of EU external migration policy. At the end of 

section four, I will make an attempt to reconcile this tension caused by the outcome of the 

NF orders under the current state of EU law as it is applied by the CJEU. 

The General Court on access to information concerning the EU-Turkey Statement 
  

There are two additional cases that of the General Court that implicitly concern the EU-

Turkey Statement. These are the two sister cases Access Info Europe v. European 

Commission T-852/16 and T-851/16. They concern access to information on the EU-Turkey 

Statement. The cases are brought up in this connection as they are some of the few judgments 

given by the General Court on the EU-Turkey Statement. In addition, they provide some 

substantive information on the cooperation between the European Commission and the 

 
78 Ibid., para 84. 
79 Ibid., para 84. 
80 Ibid., para 85. 
81 Case C-331/05 Internationaler Hilfsfonds v Commission [2007] EU:C:2007:390, para 31. 
82 Case T-834/16 QC v European Council [2018] EU:T:2018:984. 
83 Case T-192/16 NF v European Council [2017] EU:T:2017:128; case T-193/16 NG v European Council 

[2017] EU:T:2017:129; case T-257/16 NM v European Council [2017] EU:T:2017:130. 
84 Case T-834/16 QC v European Council [2018] EU:T:2018:984, paras 26–35. 
85 Xavier Groussot and Timo Minssen, 'Res Judicata in the Court of Justice Case-Law: Balancing Legal 

Certainty with Legality' (2007) 3 EuConst 385, 414–415. 
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Member States. The cases also illustrate an element that follows from informal agreements. 

As the informal agreements and their preparatory work is not published, it is difficult for the 

public to access information on the instruments. The lack of transparency entails a lack of 

justification of informal international agreements for the public.86  

      In the Access Info Europe cases an applicant, an association called Access Info Europe, 

asked for the documents that contained legal advice or analysis of the legality of the actions 

carried out by the EU and its Member States in the implementation of the EU-Turkey 

Statement. 87 In addition, the association asked for all documents containing legal advice or 

analysis of the legality of the EU-Turkey readmission agreement88 and of the actions carried 

out by the Member States in the implementation of the actions that were agreed upon in the 

meeting prior to the meeting where the EU-Turkey Statement was adopted. 89   

      The Commission refused access to the documents. The Commission’s reasons for the 

refusal to granting access to the documents were the following: 

1. It would undermine the protection of legal advice and court proceedings90. 

2. It would undermine the Commission’s internal decision-making process. 

3. It would undermine the need to protect international relations.91 

The General Court dismissed all the pleas of law of the applicant. In doing so, it revealed to 

some degree the contents of several of the documents. One of the documents at issue 

contained “observations of the (Commission’s) Legal Service on a letter, attached to those 

emails, relating to the assurances provided by the Republic of Turkey concerning the 

treatment to be given by it to Syrian nationals”92 The letter was “intended to be endorsed 

and signed by the Republic of Turkey at the end of discussions and negotiations with the 

Hellenic Republic and the European Union.”93  

 
86 On this matter, see Päivi Leino and Daniel Wyatt, ‘No public interest in whether the EU-Turkey refugee 

deal respects EU Treaties and international human rights? (European Law Blog, 28 February 2018) 

<https://europeanlawblog.eu/2018/02/28/no-public-interest-in-whether-the-eu-turkey-refugee-deal-respects-

eu-treaties-and-international-human-rights> accessed 28 October 2020. 
87 Case T-852/16 Access Info Europe v Commission [2018] EU:T:2018:71, para 9. 
88 Ibid., para 6. 
89 Case T-852/16 Access Info Europe v Commission [2018] EU:T:2018:71, para 6. The statement included 

proposals that the President of the European Council would take forward with the Turkish side before the 

March European Council. European Council, ‘Statement of the EU Heads of State or Government, 07/03/2016’ 

(Press release 807/16, 7 March 2016) <www.consilium.europa.eu/en/press/press-releases/2016/03/08/eu-

turkey-meeting-statement/>. 
90 The Commission referred to the NF orders that were pending at the time of the decision. The Commission 

was not the defendant in these proceedings but had lodged an application to intervene in the proceedings.  
91 Case T-852/16 Access Info Europe v Commission [2018] EU:T:2018:71, para 11. 
92 Ibid., para 43. 
93 Ibid., para 46. 
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      The second and third document contained opinions of the Legal Service on whether the 

Greek Appeals Committees put in place by the new Greek legislation on asylum could be 

considered courts or tribunals under EU asylum law. The document that the Court described 

was drawn up by the Commission’s legal service and contained “detailed rules for returning 

migrants residing without authorisation in accordance with the asylum procedures put in 

place by EU law, in particular the procedures provided for after their asylum applications 

have been declared inadmissible or unfounded”.94  

      As defence for the secrecy the Commission explained in the proceedings that there was 

“ongoing work with the competent national authorities” regarding the refugee crisis. The 

Commission explained that it had been “in constant and intense contact since March 2016 

with the authorities of the Member States involved, notably the Hellenic Republic, on the 

necessary measures to be taken in order to ensure the implementation of the EU-Turkey 

statements of 8 and 18 March 2016 and the control of the migration crisis.”95 The Court 

highlighted that the documents at issue that were accompanied by telephone conversations 

given in a situation of urgency — “as evidenced by inter alia the late hours at which the 

emails at issue were sometimes sent by the members of the Legal Service to the cabinet of 

the President of the Commission and the DG placed under the authority of the member of 

the Commission responsible for Home Affairs”. The documents were “drafted in haste” to 

lay the groundwork for meetings between officials of the Commission and those of a 

Member State at a third state.96 

      The substance of the third part of the second plea of the applicant is interesting in the 

light of the question of transparency and public legitimacy of informal agreements. The 

applicant submitted that there was an overriding public interest in disclosing the documents, 

since the institutions of the Union could be held accountable or demonstrate the legitimacy 

of the decisions they take on behalf of all EU citizens unless EU citizens can understand the 

legal context in which those decisions are made.97 The Commission asserted that it was for 

the applicant to demonstrate the existence of an overriding public interest and it had failed 

to demonstrate why the principle of transparency was pressing in the present case.98 The 

Commission considered that it had done enough for informing the citizens for example 

 
94 Ibid., paras 71–72. 
95 Ibid., para 79. 
96 Ibid., para 88. 
97 Ibid., para 92. 
98 Ibid., paras 93–94. 
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through providing information through communications.99 Academic debate was no proof 

for an overriding public interest for the Commission.100 The Court found the Commission’s 

arguments convincing and held that the applicants had failed to demonstrate why the 

principle of transparency was especially pressing in the present case.101 

      I stated above I consider that the Access Info Europe v Commission cases demonstrate 

how the adoption of agreements that are assigned as informal – and in the case of the EU-

Turkey Statement – not even informally an EU measure, is coupled with a profound lack of 

transparency. If an agreement does not “exist on the radar” of EU law, it will be hard to 

prove for the public that that they have a right to access to the documentation. The public 

discussion ex ante is also missing as the agreement is not adopted with the consent or 

cooperation of the European Parliament. For instance, the EU-Turkey Statement just 

appeared for the public on 18 March 2020 and its legal effects of stopping migrants at the 

border of Turkey were put in force just two days after the publishing of the statement.102 

How many asylum seekers in Turkey new about their possibility of asking for asylum would 

soon be made impossible before the statement was in force?  

      The concern of lack of transparency when it comes to informal agreements is shared by 

Ramses Wessel who asks to what extent the Union has a choice to either opt for a formal 

international agreement or to choose an informal arrangement and thereby perhaps bypass 

certain procedural rules and guarantees on transparency and democracy. 103 Paula García 

Andrade considers that the lack of publicity is one of the shortcomings that follow from 

resorting to arrangements that are (or I would add, are perceived as) non-legally binding.104 

In the case of the EU-Turkey Statement, had the statement been adopted as an international 

agreement as per Article 218 TFEU, the information the applicants asked for had been 

available to them already. And if not, the publicly available information on the negotiation 

and the conclusion of the agreement would have made it easier for the applicants to argue, 

 
99 Ibid., para 94. 
100 Ibid., para 94. 
101 Ibid., paras 97–106. 
102 ‘All new irregular migrants crossing from Turkey into Greek islands as from 20 March 2016 will be returned 

to Turkey.’ EU-Turkey Statement, 18 March 2016, European Council Press Release 144/16 

<www.consilium.europa.eu/en/press/press-releases/2016/03/18/eu-turkey-statement>. 
103 Ramses A. Wessel, ‘Normative transformations in EU external relations: the phenomenon of ‘soft’ 

international agreements’ (2021) 44[1] W.Eur.Pol. 72, 75. 
104 In addition to lack of publicity, Andrade also lists the limited or non-existent parliamentary involvement in 

their conclusion, the lack of judicial control over their compatibility with other signatories’ obligations and the 

impossibility of deriving and enforcing individual rights from their provisions as well as “competence-related 

issues”. Paula García Andrade, 'EU external competences in the field of migration: How to act externally when 

thinking internally', (2018) 55[1] CML Rev 157, 192. 
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as they tried,105 that the matter concerned “documents held by an institution, drawn up or 

received by it and in its possession, in all areas of activity of the European Union”,106 and 

make a successful case due to the existence of an overriding public interest. This would have 

meant that the right to transparency as established in Article 15(3) TFEU would have been 

secured.107  

      For the purposes of the legal analysis (the one that is missing in the NF orders) of 

Member States “borrowing” EU institutions for their purposes, and the limits of EU 

institutions to participate in measures adopted by the Member States, the Access Info Europe 

v Commission judgments give valuable information of the level of commitment of the EU 

institutions in the EU-Turkey Statement. The Access Info Europe judgment T-852/16 

demonstrates for the purposes of this thesis at least the following issues.  

1. The Commission’s involvement in the implementation of the EU-Turkey Statement 

was vast and included constant and intense contact with the Member States and 

Turkey; 

2. The Commission’s Legal Service had drawn up detailed rules for returning migrants 

whose asylum applications were held inadmissible; 

3. The Commission was involved in a plan concerning Turkey endorsing and signing 

reassurances to Greece and to the Union concerning treatment given to Syrian 

nationals in Turkey and; 

4.  The Commission was monitoring the implementation of the EU-Turkey Statement 

and its Legal Service was assessing the compatibility of the Greek Appeals 

Committees with EU asylum law.  

 

Findings of section two 
 

The General Court’s view on the EU-Turkey Statement is lacking in legal analysis  

What can be deduced from the General Court orders presented above that concern the EU-

Turkey Statement? First, Even from behind the veil of secrecy, The Access Info Europe 

 
105 The second (unsuccessful) plea of the applicants. Case T-852/16 Access Info Europe v Commission [2018] 

EU:T:2018:71, paras 75– 90. 
106 Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001 regarding 

public access to European Parliament, Council and Commission documents [2001] OJ L 145/43, art 2(3). See 

also case T-852/16 Access Info Europe v Commission [2018] EU:T:2018:71, para 83. 
107 In their second plea, the applicants argued that the legal advice and analysis related to the adoption of legal 

instruments in connection to the EU-Turkey Statement. Case T-852/16 Access Info Europe v Commission 

[2018] EU:T:2018:71, paras 77–90. 
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judgments (T-852/16 and T-851/16 Access Info Europe v Commission) give some flesh to 

the bones of what the involvement of the EU institutions could be, that was left unassessed 

by the General Court in the NF orders. They also demonstrate a problematic lack of 

transparency connected to informal agreements in general and especially agreement 

constructed in the way of the EU-Turkey Statement.  

      As to the NF orders, the General Court’s deliberation did not include a legal assessment 

of if the Member States were competent to engage in this cooperation with Turkey. Lenaerts 

summarises the critique levelled at the General Court’s orders to the following points.  

- The rationale followed by the Court was too formalistic and too cautions. 

- The orders are difficult to reconcile with ERTA case law. 

- Prior to determining who concluded it, it should have been resolved which body had 

the competence to conclude an international agreement.108 

I would add ‘the conditions of EU institutions in taking part in measures adopted by the 

Member States inter se or with third states’ to this list. As is demonstrated in the following 

section of the thesis, the CJEU has set specific conditions to the involvement of EU 

institutions in situations where the matter does not fall within the founding Treaties. Since 

the General Court argued in NF v European Council that the EU-Turkey Statement fell 

outside its jurisdiction considering the statement to be a Member State measure, the 

institutions should have followed these rules set in the judgments of the CJEU. 

      Even the factual assessment of the General Court that focused on the description of the 

press release and the draft minutes of the minutes is at odds with what was expected from 

the General Court based on CJEU case law.  

      In his Opinion to the case Bangladesh Aid, that will be assessed in more detail in section 

three of this thesis, Advocate General Jacobs explained that in situations where it is unclear 

if an act is attributed to the Union or the Member States, “the question whether the contested 

act constitutes an act susceptible to judicial review depends on its content and effects and 

not on the description of it given in the press release and in the draft minutes of the meeting 

at which it was adopted.”109 This is precisely the opposite of what the General Court did in 

the NF orders. 

 
108 Koen Lenaerts, The Court of Justice of the European Union and the Refugee Crisis in Koen Lenaerts and 

others (eds) An Ever-Changin Union? Perspectives on the Future of EU Law in Honour of Allan Rosas (Hart 

Publishing 2019), 3, 10. 
109 Opinion of AG Jacobs in joined cases C-181/91 and C-248/91 European Parliament v. Council of the 

European Communities and Commission of the European Communities (Bangladesh Aid) [1992] 

EU:C:1992:520, para 17.  
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      Iris Goldner Lang suggests that the Court chose to rely on  judicial passivism in its orders 

on the legality of the EU-Turkey Statement. By judicial passivism she means that the Court 

consciously decided not to use its judicial power where it should have.110 She presumes that 

the General Court wanted to accommodate itself to political reality and the Member States’ 

intentions, without having to rule on the compatibility of the statement with EU law. 111 

Lenaerts paints a different picture of how the Court of Justice neither bends nor breaks 

amidst the migration crisis, and rules on difficult issues in a way that is not affected by the 

political realities of the Member States. As evidence of the Court’s judicial integrity, he 

convincingly raises judgments concerning the Dublin procedure, where the Court could have 

“eased the pressure” in the Member States by bending the rules of the Dublin regulation but 

did not.112 I believe that Lang and Lenaerts are both right in their own right. The General 

Court’s NF orders do signal a tendency of adjusting to policy concerns and political concerns 

of the Member States. And nevertheless, the ECJ seems at these extraordinary times often 

to be the only instance left that upholds the rights of migrants in Europe. However, this has 

not so much been true as to the external field of EU migrant policy. Neither has the grip of 

the Court in upholding Charter rights concerning migrants been constant.113 

      Would the Court of Justice have ruled differently had the appeals been appropriate? And 

will the outcome be different if the EU-Turkey Statement is assessed again, for instance 

when assessing its compatibility with EU law through the preliminary reference procedure 

of Article 267 TFEU? Naturally, there is a possibility that the Court of Justice will follow 

the rationale of the General Court if it does render judgment on the merits of an appeal or a 

judgment in the preliminary reference procedure. I argue that it will be difficult  for the ECJ 

to reconcile the way the General Court’s chose not to invoke practically any legal analysis 

 
110 Iris Goldner Lang ‘Towards ‘Judicial Passivism’ in EU Migration and Asylum Law? Preliminary thoughts 

for the final plenary session of the 2018 Odysseus Conference’ in Conflict and Compromise between Law and 

Politics in EU Migration and Asylum Policies (Odysseus Annual Conference 2018, Background Paper 

Odysseus Academic Network) 76, 76–77, 85. 
111 Iris Goldner Lang ‘Towards ‘Judicial Passivism’ in EU Migration and Asylum Law? Preliminary thoughts 

for the final plenary session of the 2018 Odysseus Conference’ in Conflict and Compromise between Law and 

Politics in EU Migration and Asylum Policies (Odysseus Annual Conference 2018, Background Paper 

Odysseus Academic Network) 76, 79. 
112 Koen Lenaerts, The Court of Justice of the European Union and the Refugee Crisis in Koen Lenaerts and 

others (eds) An Ever-Changin Union? Perspectives on the Future of EU Law in Honour of Allan Rosas (Hart 

Publishing 2019), 3, 10–16. 
113 See Helena De Vylder ‘X and X v. Belgium: a missed opportunity for the CJEU to rule on the state’s 

obligations to issue humanitarian visa for those in need of protection’  (Strasbourg Observers, 14 April 2017) 

<https://strasbourgobservers.com/2017/04/14/x-and-x-v-belgium-a-missed-opportunity-for-the-cjeu-to-rule-

on-the-states-obligations-to-issue-humanitarian-visa-for-those-in-need-of-protection, accessed 14 November 

2020> accessed 16 November 2020. 
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on the question of competence and EU involvement, and its own case law. I the last part of 

this thesis I argue that in this situation the CJEU could solve the inconsistency that I argue 

follows from the NF orders under EU law.  

      Lang points out that in the meantime114, the judgments of the General Court already have 

enabled the EU-Turkey Statement to endure and opened up possibilities for similar 

agreements to be concluded with third countries that could escape the judicial review of the 

CJEU.115 With regard to the EU-Turkey Statement remaining operative and in force I share 

her concern. The state of play currently is that there is a significant measure through which 

EU asylum policy is applied and rights migrants have under EU law are restricted that is left 

outside the procedural guarantees and the possibility of judicial review of the Treaties. 

However, I do consider that it should be emphasized that the NF orders, final as they may 

be, are not judgments by the ECJ. Neither are they judgments given in the preliminary 

reference procedure, where the Court’s role as the ultimate interpreter of the Treaties is 

underlined.116 As the ECJ has not reviewed the General Court’s judgments in substance, it 

has in no way “blessed” the General Court’s rulings.  It can therefore be concluded that it 

would be premature to argue that the rulings of the General Court provide a clear legal guide 

for the Member States and the institutions of the Union on how to conclude (informal) 

agreements with third countries. This is particularly evident in the light of the legal analysis 

of the following section, in which I show how the General Court's orders are inconsistent 

with previous case-law of the CJEU. 

3. The legal nature of the EU-Turkey Statement 
  

The EU coordinator for the implementation of the EU-Turkey Statement, Maarten 

Vervey, has stated that the biggest challenge of the EU-Turkey Statement is of a legal 

nature.117 As found in the previous section of the thesis, this legal nature has yet not been 

reviewed by the ECJ. According to the president of the Court of Justice, Koen Lenaerts, the 

 
114 At the time of Lang’s writing, the ECJ had not yet ruled on the inadmissibility of the appeals made to the 

General Court’s orders.  
115 Iris Goldner Lang ‘Towards ‘Judicial Passivism’ in EU Migration and Asylum Law? Preliminary thoughts 

for the final plenary session of the 2018 Odysseus Conference’ in Conflict and Compromise between Law and 

Politics in EU Migration and Asylum Policies (Odysseus Annual Conference 2018, Background Paper 

Odysseus Academic Network) 76, 78.  
116 Article 267(a) TFEU states that the Court of Justice of the European Union shall have jurisdiction to give 

preliminary rulings concerning the interpretation of the Treaties. 
117 Maarten Verwey ‘EU-Turkey Statement: 10 Months On’ (Speech at the Institute of International and 

European Affairs, 30 January 2017) <https://www.youtube.com/watch?v=IuK9O65wIvc> accessed 19 

October 2020. 
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Court of Justice has yet not had the opportunity to rule, inter alia, on the question of which 

body had the competence to conclude an international agreement in the EU-Turkey 

Statement’s case, since the appeals of the NF orders were “drafted in an incoherent fashion 

and contained assertions and allegations that could not be raised in appeal proceedings”.118  

In this section of the thesis, I address legal aspects that will likely, based on previous 

case law of the CJEU, be assessed in this context. First, I discuss the relevance of the possible 

binding nature of the EU-Turkey Statement with regards to determining its authorship and 

thereby, its reviewability by the CJEU. Thereafter I focus on legal analysis basing my 

argumentation on the interpretation the CJEU has given on competence and the principles 

of conferral, sincere cooperation and institutional balance, issues that were strikingly 

missing in the NF orders. Doing this research, I tried to discover on what premises the 

Member States or the EU could be the authors of the EU-Turkey Statement. My initial 

hypothesis was that the Member States would probably not be the true authors of the EU-

Turkey Statement since they acted collectively as all Member States. The border concerned 

was between Greece and Turkey. What interest did Ireland for example have in shutting 

down this border? I reasoned that the subject matter concerned the EU’s external border, and 

thus it was an EU-Turkey measure, as the text of the statement also indicated. Furthermore, 

it seemed that the involvement of the EU institutions was so broad and decisive, that the 

Member States were simply the ones being asked to “put their names under” the document. 

(And this did not even happen at the time of the adoption of the statement, but only later, 

because on 18 March 2016 the EU institutions were still proudly introducing their EU-

Turkey Agreement.119) However, I soon found that my reasoning was too practical and the 

hypothesis did not fit with CJEU case law that had been given on the limits of cooperation 

between Member States and EU institutions.120  

As regards the possibility of the Member States to be the authors of the statement, I 

examined the relevant case law of the CJEU where the Court has defined the limits of the 

external competence of the Member States. On the other hand, I assessed the case law of the 

CJEU concerning the conditions under which the EU institutions may carry out tasks 

conferred on them by the Member States outside the founding Treaties. I found that the way 

 
118 Koen Lenaerts, The Court of Justice of the European Union and the Refugee Crisis in Koen Lenaerts and 

others (eds) An Ever-Changin Union? Perspectives on the Future of EU Law in Honour of Allan Rosas (Hart 

Publishing 2019), 3, 10. 
119 See n 10. 
120 Narin Idriz, ‘U-Turkey Statement or the “Refugee Deal”: Extra-Legal Deal of Extraordinary Times?’ (2017) 

6 ASSER research paper, 14 
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the EU institutions, such as the European Council and the European Commission, were 

involved with the negotiation, adoption and implementation of the EU-Turkey Statement 

was in my view, comparable to the way the EU institutions took part in the adoption of the 

EVM during the Euro Crisis of 2009. Therefore, the Court’s landmark case Pringle121 

provides for the necessary guidelines on assessing the limits of the EU institutions’ 

participation. The limits set on the Member States’ ability to act externally and make 

commitments with third countries, and the possibilities of the EU institutions to participate 

in this action, are both tied up in the question of competence.  

This case law has been fiercely critiqued by Narin Idriz as “dangerous precedents” that 

lead to the EU institutions (including the court) “shooting themselves in the foot”. Without 

taking a stand on how the element of crisis affected the conclusion of Pringle, I do not agree 

with the cause-and-effect Idriz suggest between these precedents and the outcome of the NF 

orders. I suggest that the General Court did not take the boundaries the Court set on the 

involvement of the institutions in Pringle into consideration. If it had, I argue that the 

outcome would have been different. 

The questions will be assessed in the following order. After considering the relevance of 

the bindingness of the EU-Turkey Statement, I assess the possibilities of the EU-Turkey 

Statement being an Member State act where the EU institutions have merely contributed to 

its negotiations, its adoption and its implementation. I also study the possibility for the 

statement to be a Member State act adopted on behalf of the Union. This option would justify 

the action of the Member States in fields of EU exclusive competence. Thereafter I zoom in 

on the case law the CJEU has given on competence and the principle of conferral, sincere 

cooperation and institutional balance.  

 

The EU-Turkey Statement as a binding agreement or an act with legal effects 
 

For many, the key question of the EU-Turkey Statement has been the question of 

bindingness of the agreement. Even if not all writers agree on this subject122, many have 

 
121 Case C-370/12 Pringle [2012] EU:C:2012:756. Pringle was referred to by the General Court with regard to 

European Council acts with legal effects being reviewable by the CJEU since the Lisbon Treaty. Case T-192/16 

NF v European Council [2017] EU:T:2017:128, para 43. 
122 Arribas, Bacická and Peers have suggested the statement not to be legally binding. See, Arribas Fernández, 

Gloria ‘The EU-Turkey Statement, the Treaty-Making Process and Competent Organs: Is the Statement an 

International Agreement’ (2017) 2[1] Eur Papers 303; Karolína Babická ‘EU-Turkey deal seems to be 

schizophrenic’ (Migration online, 22 March 2016)  <https://migrationonline.cz/en/eu-turkey-deal-seems-to-

be-schizophrenic>; Steve Peers ‘The draft EU/Turkey deal on migration and refugees: is it legal?’ (EU law 
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concluded that contrary to the what the EU institutions have claimed, the statement is a 

binding agreement.123 Binding can mean binding under public international law and under 

EU law. As the CJEU sees EU law as an autonomous legal order124, these questions are not 

identical, although they are intertwined. The CJEU has confirmed that what is considered a 

binding international agreement in public international law is good law when interpreting 

what is an agreement in the Luxemburg court. In France v Commission the Court quoted the 

definition of the VCLT125 and defined the concept of agreement used in Article 228 EEC as 

“any undertaking entered into by entities subject to international law which has binding 

force, whatever its formal designation.”126 Today, the equivalent provision of the Treaties is 

Article 218 TFEU, a provision of importance to the analysis of this thesis.127  

      For the purposes of this thesis, that intents to find out whether the EU-Turkey Statement 

is an act attributable to the European Union or the Member States, the question of 

 
analysis, 16 March 2016) <http://eulawanalysis.blogspot.com/2016/03/the-draft-euturkey-deal-on-

migration.html> all accessed 16 November 2020. 
123 Corten, Dony, den Heijer, Spijkerboer, Gatti, Kassoti and Danisi consider the statement to be an binding 

agreement under public international law. Olivier Corten and Marianne Dony ‘Accord politique ou juridique : 

Quelle est la nature du “machin” conclu entre l’UE et la Turquie en matière d’asile?’ (EU Migration Law Blog, 

10 June 2016)  <http://eumigrationlawblog.eu/accord-politique-ou-juridique-quelle-est-la-nature-du-machin-

conclu-entre-lue-et-la-turquie-en-matiere-dasile>; Maarten den Heijer and Thomas Spijkerboer ‘Is the EU-

Turkey refugee and migration deal a treaty?’ (EU Law Analysis, 7 April 2016) 

<http://eulawanalysis.blogspot.be/2016/04/is-eu-turkey-refugee-and-migration-deal.html>; Mauro Gatti ‘The 

EU-Turkey Statement: A Treaty That Violates Democracy (Part 1 of 2)’ (EJIL: Talk!, 18 April 2016)  accessed 
16 November 2020; Eva Kassoti ‘Migration: Revisiting the legal nature of the 2016 Eu-Turkey statement’ 

(Asser Institute, 9 April 2020) <www.asser.nl/about-the-institute/asser-today/blog-post-migration-revisiting-

the-legal-nature-of-the-2016-eu-turkey-statement>; Carmelo Danisi ‘Taking the ‘Union’ out of ‘EU’: The EU-

Turkey Statement on the Syrian Refugee Crisis as an Agreement Between States under International Law’ 

(EJIL: Talk!, 20 April 2017) <www.ejiltalk.org/taking-the-union-out-of-eu-the-eu-turkey-statement-on-the-

syrian-refugee-crisis-as-an-agreement-between-states-under-international-law> all accessed 16 November 

2020. 
124 Originating from classic 1960’s judgments such as case 26/62 Van Gend en Loos v. Administratie der 

Belastingen (Van Gend en Loos) EU:C:1963:1; case 6-64 Flaminio Costa v E.N.E.L. (Costa v. Enel)  

EU:C:1964:66 and case 11-70 Internationale Handelsgesellschaft mbH v Einfuhr- und Vorratsstelle für 

Getreide und Futtermittel (Internationale Handelsgesellschaft) ECLI:EU:C:1970:114, today the autonomy of 

the Community legal order is crystallized in Opinions and cases such as case C-459/03 Commission v. Ireland 

(MOX Plant) [2006] EU:C:2006:345, Opinion 2/13 (Accession of the European Union to the ECHR) [2014] 

(EU:C:2014:2454), para 183, Case C-284/16 Achmea [2018] EU:C:2018:158 and Opinion 1/17 of the Court 

(Ceta) [2019] EU:C:2019:341. Of the origins of autonomy and the Achmea case, see Christopher Vajda 

‘Achmea and the Autonomy of EU Law’ (2019)1 LAwTTIP WorkingPapers 

<https://www.lawttip.eu/uploads/files/UNIBO%20Vajda_WP.pdf> accessed 16.10.2020; For the critique of 

the CJEU’s view on autonomy in the MOX Planta case, see Jan Klabbers Treaty Conflict and the European 

Union (Cambridge University Press, 2009), 148. 
125 Vienna Convention on the law of treaties of 23 May 1969 defines treaty as “an international agreement 

concluded between States in written form and governed by international law, whether embodied in a single 

instrument or in two or more related instruments and whatever its particular designation” VCLT art 2(1)(a). 
126Case  C-327/91 France v Commission [1994] EU:C:1994:305, para 27.  
127 The Court also referred to Opinion 1/75, where the same formulation on treaty interpretation in the European 

Union was stated already in 1975. Opinion 1/75 [1975] EU:C:1975:145, summary, para 1 and grounds, A, 

second paragraph. 
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bindingness is not of decisive importance. This is because for an act to be reviewed under 

Article 263 TFEU the relevant criteria is not that the act is an international agreement 

adopted by the Union. This was noted by the General Court in the NF orders, where the 

Court noted that the fact that the existence of an act intended to produce legal effects vis-à-

vis third parties had been revealed by means of a press release, or that it had taken the form 

of a declarations, did not the effect the competence of the Court to review its legality 

provided that had emanated from a Union institution, body or agency.128 The action for 

annulment is available for all measures of EU bodies that are intended to produce legal 

effects.129 Furthermore, the acts of the European Council no longer escape this review since 

the adoption of the Lisbon treaty.130 

     In situations where the EU and the Member States assume legal obligations that have 

specific legal consequences for third countries these obligations are not altered because of 

internal disputes on competence of the EU institutions and the Member States.131 The CJEU 

case France v Commission shows how the an act can be invalid under EU law and yet the 

obligations under public international law remain intact. In Opinion 1/75 the Court held that 

the compatibility of an agreement with the Treaty must be assessed in the light of all the 

rules of the Treaty, that is to say, both the rules which determine the extent of powers of the 

institution of the Community and the substantive rules.132 In France v Commission, the Court 

applies this rule and declares the decision concerning the agreement adopted by the 

Commission void, as the Commission derived its ability to conclude the agreement from its 

own practice and not from the Treaty.133  

      The French Government had argued that the entire international agreement should be 

held invalid because the Commission was not competent to conclude it.134 The Court did not 

 
128 Case T-192/16 NF v European Council EU:T:2017:128 [2017], para 42. 
129 It has been argued that the action for annulment should be available for informal measures equally. This 

would change the problematics of informal Union agreements and bring them under the CJEU’s scrutiny. 

However, measures such as the EU-Turkey Statement would still not reach this threshold of judicial review by 

the CJEU. For the possibility of ensuring judicial review of soft las, see Gulia Gentile, ’Ensuring Effective 

Judicial Review of EU Soft Law via the Action for Annulment before the EU Courts: a Plea for a Liberal-

Constitutional Approach’ (2020)16 EuConst 1. 
130 Case T-192/16 NF v European Council EU:T:2017:128 [2017], paras 42–43. 
131 Panos Koutrakos, EU international relations law (second edition Hart publishing 2015) 85. 
132 Opinion 1/75 [1975] EU:C:1975:145, para 2. 
133 Case C-327/91 France v Commission [1994] EU:C:1994:305, para 43.  
134 Case C-327/91 France v Commission [1994] EU:C:1994:305, para 18. Gloria Arribas Fernández makes a 

similar argument with regard to the EU-Turkey Statement and considers that it cannot be binding, since the 

European Council has no mandate to adopt an international agreement. Arribas Fernández, Gloria ‘The EU-

Turkey Statement, the Treaty-Making Process and Competent Organs: Is the Statement an International 

Agreement’ (2017) 2[1] Eur Papers 303, 307. 
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accept this argument.135 The agreement had produced legal effects and therefore there was 

no doubt that the agreement was binding on the European Communities.136 The agreement 

was binding towards the European Union even though the Court annulled the decision 

concerning the agreement as the Commission did not have the competence to concluded it 

under the treaties.137 Since the agreement fell within the definition of an international 

agreement concluded between an international organization and a State138, in the event of 

non-performance, it would be the Community that was be liable at international level.139  

       Advocate General Kokott gives an expression to this rule that is tied to how the Union 

is a part of public international law. She states that an annulment of an EU decision would 

not alter the fact that a commitment “is binding under public international law on the 

Community and its Member States because infringements of provisions of internal law 

cannot in principle, according to the general rules of international law have any bearing on 

the competence to conclude treaties and agreements.”140 This rule is found also in the 

judgement of Kadi al Bakaraat where the Court held that the Community measure that gave 

effect to the international commitment was contrary to a higher rule of law in the Community 

legal order did not in any way challenge the primacy of that same resolution in international 

law. 141 

      Applied to the case at hand, from this interplay of EU law and international law follows 

that even if the Court had found the EU-Turkey Statement to be adopted by the European 

Council and to be an international agreement, it could have annulled the act as “the measure 

by which an institution sought to conclude the international agreement”.142 In this case, the 

Court could have annulled the decision taken by the European Council for reasons of 

substance, for instance for being in breach of EU asylum law, or for procedural reasons, 

being against the Treaty obligations that govern the adoption of an international agreement. 

Even in this case, the obligations of the EU-Turkey statement would bind the Union. This 

 
135 The Court stated that it is the Community alone that has legal personality and therefore it is the Community 

that has the capacity to bind itself by concluding agreement with a non-member country or an international 

agreement. Case C-327/91 France v Commission [1994] EU:C:1994:305, para 24. 
136 Case C-327/91 France v Commission [1994] EU:C:1994:305, para 23. 
137 Ibid., paras 24–25, 43. 
138 The Court referred to Article 2(1)(a)(i) VCLT-IO. 
139 Case C-327/91 France v Commission [1994] EU:C:1994:305, para 25. 
140 Opinion of AG Kokott in case C-13/07 Commission of the European Communities v Council of the 

European Union [2009] EU:C:2009:190, para 173. 
141 Joined Cases C-402/05 and C-415/05 Kadi and Al Barakaat International Foundation v Council and 

Commission [2008] EU:C:2008:461, para 288.  
142 Case T-192/16 NF v European Council [2017] EU:T:2017:128, para 46. 
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follows also from the pacta sunt servanda principle.143 

      Now I have concluded that the bindingness under international law is not relevant as to 

the application of Article 263 TFEU. The threshold for annulment of an act lies in that an 

act is intended to have legal effects vis-à-vis third parties. The CJEU has held that producing 

legal effects means any measure “capable of affecting the interests of the applicant by 

bringing about a distinct change in his legal position” The form of which such acts or 

decisions are cast is immaterial.144 The EU-Turkey Statement produced legal effects vis-à-

vis third parties only two days after its publishing, when the rule on the return of all irregular 

migrants crossing from Turkey to Greece came into force, preventing the lodging of asylum 

applications for the migrants.145 Other legal effects of the EU-Turkey Statement, such as the 

altering of the safe third country concept of the Asylum Procedures Directive146, the several 

Commission proposals for decisions concerning resettlement are explained in more detail in 

connection with the assessment of implied powers and the ERTA doctrine. At this point it 

can surely be deduced that these changes have produced legal effects that affect the interest 

of migrants and bring about distinct change in their legal position as the CJEU has required. 

Therefore, there is little doubt that the EU-Turkey Statement is to the least an act with legal 

effects to which the procedure of Article 263 TFEU can be applied. 

      Even though this thesis does not assess the legal nature of the EU-Turkey Statement, it 

should be acknowledged that had the Court found the statement to be an EU measure and a 

binding agreement under EU law this would have a significant outcome on the procedure 

that should have been taken to adopt it. An agreement in the meaning of Article 216 TFEU 

must be adopted under the procedure of Article 218 TFEU. As I will demonstrate, this 

 
143 Even though the limitation of the research question does not allow me to elaborate further on this question, 

I consider that it is not excluded that the Court could have come to this conclusion although the European 

Council’s action would have been ultra vires. The Lisbon Treaty changed the position of the European Council 

to be formally a EU institution and gave the CJEU jurisdiction to annul the acts of the European Council that 

are intended to produce legal effects vis-à-vis third parties. Cases such as Pringle and the NF orders indicate 

that the relevance of the European Council as an actor in the EU might be in the increase. This will hopefully 

lead to more judgments by the CJEU that define the institution’s action with regard to the Treaties. My view 

differs here from Arribas, who claims that the European Council could not have acted ultra vires in a way that 

resulted in the adoption of an international agreement. Arribas Fernández, Gloria ‘The EU-Turkey Statement, 

the Treaty-Making Process and Competent Organs: Is the Statement an International Agreement’ (2017) 2[1] 

Eur Papers 303. 
144 Case 60/81 IBM v. Commission  [1981] EU:C:1981:264, para 9.  
145 ‘All new irregular migrants crossing from Turkey into Greek islands as from 20 March 2016 will be returned 

to Turkey.’ EU-Turkey Statement, 18 March 2016, European Council Press Release 144/16 

<www.consilium.europa.eu/en/press/press-releases/2016/03/18/eu-turkey-statement>. 
146 Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common 

procedures for granting and withdrawing international protection (recast) [2013] OJ L 180 (Asylum Procedures 

directive). 
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provision solves many of the concerns raised connected to the extra-judicial element that 

follows the informality of international agreements. 

      As the NF orders resolved the authorship of the EU-Turkey Statement to the favour of 

the Member States, this section sets as its starting point the assumption that the statement is 

indeed an EU measure. Through analysing the restraints EU law sets on the external action 

of Member States and the involvement of EU institutions therein, I will however come to a 

conclusion that there are several obstacles that have been set by the CJEU for the Member 

States’ external action and the involvement of the EU institutions therein, that were bypassed 

in the NF orders.   

 

The authorship of the EU-Turkey Statement: can the statement be attributable to 
the Member States? 

  

A Member State act with a contribution by the EU institutions?  
 

The involvement of the EU institutions in the negotiations147, adoption148,  and 

implementation149 of the EU agreement seems undisputed. Substantially, it would seem 

logical that a measure that has to a large degree been prepared, adopted and implemented 

with at least a significant contribution of EU institutions, and where the text indicates that it 

is an EU measure, would be, an EU measure. However, the CJEU has given a line of case 

 
147 According to interviews made by researchers it was the European Commission’s representative that held an 

initial meeting with the Turkish ambassador on 28 September 2015 where he posed the question of “what 

would it take for the flows to stop?” to Turkey. The four corner-stones of the EU-Turkey statement that were 

to be hammered down in the EU-Turkey Statement a half year later were already in the outcome of that 

meeting: financial support, visa liberalization, re-energizing of the accession process of Turkey and 

resettlement. According to the same empirical research, the Member States as a whole were brought in late in 

the adoption process, that was mainly composed of representatives of the Commission, the European Council 

and some influential Member States, like the representatives of Germany and the Netherlands. Sandrino Smeets 

and Derek Beach ‘When success is an orphan: informal institutional governance and the EU–Turkey deal’ 

(2020) 43[1] W.Eur.Pol. 129, 138, 142–143. 
148 The involvement of the European Council and the Commission is referred to in the NF orders in paragraphs 

67 and 68. The presidents of both EU institutions were present in the meeting when the EU-Turkey Statement 

was adopted. The president of the European Council indicated that the Member States had ‘conferred upon 

him a task of representation and coordination of negotiations with the Republic of Turkey in their name’. The 

Commission was present since ‘that meeting was a continuation of the political dialogue with the Republic of 

Turkey initiated by the Commission in October 2015’ Case T-192/16 NF v European Council [2017] 

EU:T:2017:128, paras 67–68. 
149 In the conclusions of the European Council of 17–18 March 2016, the European Council asked the 

Commission to ‘coordinate all necessary support for Greece, for the full implementation of the EU-Turkey 

statement, and to develop an operational plan.’ The Commission was to coordinate and organise the necessary 

support structures to implement the EU-Turkey Statement effectively together with the Member States and EU 

agencies. The Commission was told to regularly report to the Council on the implementation of the statement. 

European Council ‘European Council conclusions, 17-18 March 2016’ (Press Release 143/16, 18 March 2016) 

<www.consilium.europa.eu/en/press/press-releases/2016/03/18/european-council-conclusions>. 
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law where in fact it has been possible under certain conditions for the Member States to ask 

for the EU institutions, bodies and agencies to take a role in the negotiation, adoption and 

implementation of international agreements of the Member States and for the EU institutions 

to participate without formally being parties to the agreements. This is substantially what the 

EU institutions indicated in the NF orders when they justified their presence in the meeting 

where the EU-Turkey Statement was adopted. The key cases concerning this ultra-Treaty 

competence that is conferred to the EU institutions by the Member States are Bangladesh 

Aid150, Lomé151, and Pringle152. The General Court also referred to Bangladesh Aid and 

Pringle in the NF orders so the cases have not gone unnoticed even though the rules created 

by the ECJ for the participation of the institutions were left untouched.153  

      Bangladesh Aid was a judgment given already in 1993 that concerned emergency aid 

to Bangladesh.154 This aid was initiated by an Commission proposal, with the aid then being 

partly administered by the Commission and through the EU budget. Regardless of this, the 

Court considered that it was a Member State issue beyond the reach of the Court. The Court 

found that the Treaty did not prevent the Member States from entrusting the Commission 

with the task of coordinating collective action undertaken by them.155 The Court also found 

that Member States’ representatives could act collectively at an EU venue and that the 

outcome of this action was not necessarily an act contributable to the Union.156  

Bangladesh Aid is referred to in three different paragraphs in NF v European Council.157 

However, the General Court fails to quote the essential limitation put to the institutions’ 

participation (a matter that the General Court does not address at all), that is, competence. 

Competence was the essential part of Bangladesh Aid in the determination of the decision 

of the case as a Member State act and not an EU act. In paragraph 16 of Bangladesh Aid, the 

ECJ confirms that the fact that the matter in Bangladesh Aid belonged to the field of shared 

competence was essential for the possibility of finding that the act could be attributable to 

 
150 Joined cases C-181/91 and C-248/91 European Parliament v Council of the European Communities and 

Commission of the European Communities (Bangladesh Aid) [1993] EU:C:1993:271. 
151 Case C-316/91 Parliament v Council (Lomé) [1994] EU:C:1994:76. 
152 Case C-370/12 Pringle [2012] EU:C:2012:756. 
153 The General Court has referred to Bangladesh Aid in paragraphs  42, 44, 45, 48 and 52 and Pringle in 

paragraph 43. Case T-192/16 NF v European Council [2017] EU:T:2017:128.  
154 Joined cases C-181/91 and C-248/91 European Parliament v Council of the European Communities and 

Commission of the European Communities (Bangladesh Aid) [1993] EU:C:1993:271. 
155 Ibid.  
156 Ibid. 
157 Case T-192/16 NF v European Council [2017] EU:T:2017:128, paras 45,48,52. 
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the Member States and not the EU.158 The paragraph is worth citing in full: 

Before considering those complaints, it should be pointed out that the Community does not have 
exclusive competence in the field of humanitarian aid, and that consequently the Member States 

are not precluded from exercising their competence in that regard collectively in the Council or 

outside it.”159 The issue of competence was included in the summary of the judgment, where the 

Court stated that a decision of the representatives of the Member States on humanitarian aid for 

a non-member country, a field in which the Community does not have exclusive competence, is 

not a Community measure against which an action may be brought.160 
 

      In another case from 1994, Lomé, the ECJ was called to review a decision of the 

Council that established a system outside of EU law by the Member States that was adopted 

to administer assistance to third countries.161 The Court ruled that is necessary first to 

consider the distribution of powers between the Community and its Member States in the 

field concerned.162 As the Community’s competence in the field was not exclusive, Member 

States were “accordingly entitled to enter into commitments themselves vis-à-vis non-

member States, either collectively or individually, or even jointly with the Community”.163 

Only after this assessment of competence, the Court proceeded to evaluate the actual 

measure at hand, and whether it was attributed to the Member States or the Community.164 

The Court found that the aid in question was assumed directly by the Member States and 

distributed by a fund that the Member States had set up by a mutual agreement, and that the 

Community institutions where associated with the administration of this fund by virtue of 

this agreement. Consequently, the aid was not Community aid and the Treaties were not 

applied.165  

In a more resent judgment on the European Stability Mechanism (ESM), the Pringle 

judgment, the Court confirmed that Bangladesh Aid and Lomé was still “good law”.166 

 
158 The reasoning of the CJEU is found in Articles 16–25 of the judgment. Joined cases C-181/91 and C-248/91 

European Parliament v Council of the European Communities and Commission of the European Communities 

(Bangladesh Aid) [1993] EU:C:1993:271, paras 16–25. 
159 Joined cases C-181/91 and C-248/91 European Parliament v Council of the European Communities and 

Commission of the European Communities (Bangladesh Aid) [1993] EU:C:1993:271 [16], emphasis added. 
160 Joined cases C-181/91 and C-248/91 European Parliament v Council of the European Communities and 

Commission of the European Communities (Bangladesh Aid) [1993] EU:C:1993:271 [summary, 1. paragraph], 

italics added 
161 Case C-316/91 Parliament v Council (Lomé) [1994] EU:C:1994:76. 
162 Ibid., para 25. 
163 Ibid., para 26. 
164 ‘It is appropriate next to interpret the Convention in order to identify the parties which have entered into 

commitments.’ Case C-316/91 Parliament v Council (Lomé) [1994] EU:C:1994:76, para 28 onwards. 
165 Case C-316/91 Parliament v Council (Lomé) [1994] EU:C:1994:76, paras 38–39. 
166 Case C-370/12 Pringle [2012] EU:C:2012:756. On the analysis of the Pringle case, see the following. 

Laurens Ankersmit ‘Bail out or not to bail out – the CJEU confirms competence to conclude the ESM treaty’ 

(European Law Blog, 27 November 2012) <https://europeanlawblog.eu/2012/11/27/to-bail-out-or-to-not-to-

bail-out-the-cjeu-confirms-competence-to-conclude-the-esm-treaty>, accessed 16 October 2020; Steve Peers, 

'Towards a New Form of EU Law: The Use of EU Institutions outside the EU Legal Framework' (2013) 9 
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Bangladesh Aid and Lomé both date back to a time of a pre-Lisbon Treaty framework. 

Pringle developed further the conditions of the Member States conferring tasks to the Union 

institutions outside the Treaties.  

Similarly as in Bangadesh Aid and Lomé, in Pringle the key condition that had to be 

fulfilled was competence. The Member States could confer additional tasks such as 

coordination to the Union institutions “in areas which do not fall under the exclusive 

competence of the Union”.167 This paragraph is worth citing in full:  

‘In that regard, it is apparent from the case-law of the Court that the Member States are entitled, 

in areas which do not fall under the exclusive competence of the Union, to entrust tasks to the 

institutions, outside the framework of the Union, such as the task of coordinating a collective 

action undertaken by the Member States or managing financial assistance (see Parliament v 

Council and Commission, paragraphs 16, 20 and 22, and Parliament v Council, paragraphs 26, 

34 and 41), provided that those tasks do not alter the essential character of the powers conferred 

on those institutions by the EU and FEU Treaties (see, inter alia, Opinion 1/92 [1992]--, 

paragraphs 32 and 41; Opinion 1/00 [2002] --, paragraph 20; and Opinion 1/09 [2011]--.’168 

 

Both Gianni Lo Schiavo and Steve Peers find that the essential question that follows from 

Pringle is to what extent EU institutions can be borrowed for international agreements of the 

Member States.169 In Pringle the Court gives two examples of what kind of tasks could be 

conferred. The examples are the task of coordinating a collective action undertaken by the 

Member States and managing financial assistance.170 To back this statement up, the Court 

refers to Opinion 1/92171, Opinion 1/00172 and Opinion 1/09173 of the CJEU.  However, in 

all of these Opinions the European Union (or the preceding Community) is part of the 

agreement, differing from the situation of Pringle. Pringle concerned a Member State only 

agreement.174  

Paul Craig has criticised this analogy used by the Court. According to him it was 

imperfect, as the Court used Opinions that concerned agreements that had passed the 

 
EuConst 37; Paul Craig, 'Pringle and Use of EU Institutions outside the EU Legal Framework: Foundations, 

Procedure and Substance ' (2013) 9 EuConst 263; For the observation on Bangladesh Aid and Lomé being 

“good law”, see Gianni Lo Schiavo ‘The Judicial ‘Bail Out’ of the European Stability Mechanism: Comment 

on the Pringle Case’, (2013) 9 Department of European Legal Studies, College of Europe, 12. 
167 C-370/12 Pringle [2012] EU:C:2012:756 [158] 
168 Ibid. 
169 Steve Peers, 'Towards a New Form of EU Law: The Use of EU Institutions outside the EU Legal Framework' 

(2013) 9 EuConst 37, 46; Gianni Lo Schiavo ‘The Judicial ‘Bail Out’ of the European Stability Mechanism: 

Comment on the Pringle Case’, (2013) 9 Department of European Legal Studies, College of Europe, 10–13 
170 Case C-370/12 Pringle [2012] EU:C:2012:756, para 158. 
171 Opinion 1/92 [1992] EU:C:1992:189, paras 32 and 41. 
172 Opinion 1/00 [2002] EU:C:2002:231, para 20. 
173 Opinion 1/09 [2011] EU:C:2011:123, para 75. 
174 It is already to be noted that the fact that the EU-Turkey Statement was not adopted as an agreement under 

Article 218 TFEU this also affects the way Pringle can be applied to the case. I argue that an even tighter 

scrutiny is needed when the checks and balances of Article 218 TFEU are not present. 
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procedure of Article 218 TFEU. This procedure in itself is a guarantee of institutional 

equilibrium: all of the institutions have taken part the making of the agreement “to the extent 

mandated by this article”.175 In my view this means that the conclusions of the Court in 

Pringle can be applied in analogy in assessing the EU-Turkey Statement, but taking into 

consideration that a much stricter view must be taken when the procedural guarantees of 

Article 218 TFEU are bypassed entirely.  

      In Pringle, the Court creates a set of rules for the participation of EU institutions in 

Member State acts. The three conditions are the following: 

1. The Union cannot have exclusive competence in the area were tasks are conferred to 

its institutions by the Member States.176  

2. The tasks conferred to the EU institutions cannot entail any power to make decisions 

of their own and the activities pursued by the institutions cannot commit outside the 

activities at stake.177  

3. The tasks conferred cannot alter the essential character of the powers conferred on 

those institutions by the Treaties.178  

The first rule, that is the question on competence is assessed in its own part of this section. 

As to the second rule, it remains unclear without any backup from previous rulings what 

the exact limit set for the Union institutions in this regard means.179 As for the EU-Turkey 

Statement, the interplay of the Commission and the Member States before, during and after 

the adoption of the statement would be important to assess from this viewpoint. Did the 

Commission de facto reach a decision independently from the Member States at some point 

during its participation in the negotiations or the implementation of the EU-Turkey 

Statement? Did the Commission’s contribution in the implementation of the statement go 

too far as to committing the Union in fields of its exclusive competence? The Access Info 

Europe judgments, described in section two of this thesis, demonstrate the vast involvement 

of the Commission and that the public will not easily acquire the material that is needed to 

make this evaluation. It will therefore be for the CJEU to make this assessment if the EU-

 
175 Paul Craig, 'Pringle and Use of EU Institutions outside the EU Legal Framework: Foundations, Procedure 

and Substance ' (2013) 9 EuConst 263, 283. 
176 Case C-370/12 Pringle [2012] EU:C:2012:756, para 160. 
177 Ibid., para 161. 
178 Ibid., para 162. 
179 Gianni Lo Schiavo notes that the content of these rules is not elaborated by the Court, and the rules fit into 

three paragraphs that have no specific references to earlier case law. Gianni Lo Schiavo ‘The Judicial ‘Bail 

Out’ of the European Stability Mechanism: Comment on the Pringle Case’, (2013) 9  Department of European 

Legal Studies, College of Europe, 12. 
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Turkey Statement eventually reaches it for substantial judicial review.  

Finally, the Court states in the third rule, that the tasks cannot alter the essential 

character of the powers conferred on those institutions by the EU and FEU Treaties.180 Peers 

asks the question of what exactly constitutes a change of the essential nature of an 

institutions’ power. He lists a few examples found in Opinions 1/92 and 1/00, and Pringle, 

Lomé and Bangladesh Aid. He argues that based on this case law the essential power of an 

institution is not altered when: 

1. Competition law powers are extended to third states; 

2. The institutions role consists of ensuring compatibility with EU law or supporting 

the EU’s general economic policy or; 

3. Where the institutions coordinate or manage financial assistance to third states.181  

The example that comes closest to the EU-Turkey Statement is the coordination of finance 

to a third state that resembles the allocation of resources to Turkey through the EU budget, 

administered through the Commission.182 But as the case law on this specific matter is rather 

old and consists of only two cases, Bangladesh Aid and Lomé, it is evident that newer case 

law would be needed to find that it is possible for the EU institutions to take part financing 

such a large operation, the basis of which seem to conflict with EU primary law. 

Nevertheless, based on this case law, one could cautiously argue, that if the other conditions 

set in Lomé, Bangladesh Aid and Pringle were fulfilled, such as the subject matter not falling 

under exclusive competence of the Union, the collection of funding could be a legitimate 

part of the EU-Turkey Statement. As I will demonstrate in the part concerning competence, 

it seems that these conditions are not fulfilled. 

      But are there examples of what would be an essential change in the nature of an 

institution? Peer suggests that an essential change would be giving an institution a role that 

would differ from its role under EU law.183 Advocate General Kokott in turn finds in her 

Opinion of Pringle that the loss of the independence of an institution would amount to such 

an essential change. The Advocate General points out that for instance the Commission 

 
180 Case C-370/12 Pringle [2012] EU:C:2012:756, para 158. 
181 Steve Peers, 'Towards a New Form of EU Law: The Use of EU Institutions outside the EU Legal Framework' 

(2013) 9 EuConst 37. 
182 ’The Commission is assisting Greece with advice, expertise and support from the EU budget and by 

coordinating – via the EU Coordinator Maarten Verwey – the support which is being provided by other Member 

States and EU agencies.’ Commission, ‘Implementing the EU-Turkey Agreement – Questions and Answers’ 

(Fact Sheet, 20 April 2016) <https://ec.europa.eu/commission/presscorner/detail/it/MEMO_16_1494>. 
183 Steve Peers, 'Towards a New Form of EU Law: The Use of EU Institutions outside the EU Legal Framework' 

(2013) 9 EuConst 37, 50. 
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cannot take any instructions from governments or other institutions when it carries out its 

responsibilities under Article 17(3) TFEU.184 

            Could it then be said that the EU-Turkey Statement alters the essential characters of 

the institutions set in the Treaties as the practice that follows from choosing to operate 

through Member States instead of the EU institutions derails how agreements are made in 

accordance with the Treaties? By choosing to act outside the Treaties, the specific role of 

each institution as it is prescribed in Article 218 – the Council, the European Parliament and 

the Commission – becomes distorted and the legislative is displaced in favour of the 

executive. 185 An apparent counter argument to this is that there is no obligation in the 

Treaties to adopt agreements merely in a formal manner resulting in binding agreements. 

However, even in the case of informal agreements the Court has assessed possible violations 

of the powers of each institution taking part in the adoption of the informal agreement. When 

agreeing takes the form of the EU-Turkey Statement, this option becomes even more 

limited.186 I suggest that this assessment cannot be made formally, but needs an interpretative 

technique by the Court that takes into consideration not just the rule in question but its 

connection to the Treaties and the legal system that the rule belongs to. This question is 

addressed in the last part of this thesis. 

      Craig calls attention to the fact that “all power requires justification, and the broader the 

power the better must be the justification.” 187 In the case of the EU-Turkey Statement, the 

discretionary power used by the institutions seems to go unchecked and untested and have 

little or no procedural constraint. Therefore the complete absence of the rules of institutional 

participation in the NF orders is all the more striking. The General Court leaves out the 

question of competence, that is a condition in both Bangladesh Aid, Lomé and Pringle on 

the possibility for EU involvement in Member State action. The three rules set in Pringle 

are missing from the Court’s argumentation. Thomas Spijkerboer suggest that the decision 

to formulate the NF orders in a way that is based on a factual analysis is not a coincidence. 

In this way, the ruling will unlikely create precedential value and thus not bother the General 

 
184 Opinion of AG Kokott in case C-370/12 Pringle [2012] EU:C:2012:675, para 175; Article 17(3) TFEU 

states that the Commission shall be completely independent in carrying out its responsibilities.  
185 Thomas Verellen ‘On Conferral, Institutional Balance and Non-binding International Agreements: The 

Swiss MoU Case’ (2016) 1[3] Eur Papers 1225, 1230. 
186Although it can already be noted that this too has happened in Ledra Advertising v Commission and ECB . 

Joined Cases C-8/15 to C-10/15 [2016] ECLI:EU:C:2016:701. 
187 Paul Craig, 'Pringle and Use of EU Institutions outside the EU Legal Framework: Foundations, Procedure 

and Substance ' (2013) 9 EuConst 263, 283. 
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Court in its analysis in the future.188 Daniel Thym argues convincingly, that in leaving out 

the Turkey cooperation’s compatibility with primary and secondary EU law, the judges in 

the NF orders ignored the Treaties.189 This assessment that is to a large degree a 

constitutional assessment of compatibility with the Treaties, should have been made 

regardless of the statement being in the end determined to be a Member State measure. This 

is because the case law of the CJEU clearly demonstrates that the mere participation of the 

EU institutions requires that this review is made.  

 

An act adopted by the Member States on behalf of the Union?  
 

 An interesting question that should be visited shortly is the possibility of the EU-Turkey 

Statement being a EU agreement that is in fact adopted by the Member States? An express 

permission in form of a decision by the EU to act in its behalf would justify the action of the 

Member States in fields of EU exclusive competence. It would thus partly solve the dilemma 

connected to the EU-Turkey Statement. There is a line of case law connected to the question 

of the principle of sincere cooperation where Member States have become a medium for the 

European Union’s external competence.190 The Court has held that the Union’s “external 

competence may, if necessary, be exercised through the medium of the Member States acting 

jointly in the Community’s interest.”191 This question has come up in EU law generally when 

the Union has not been able to join an organisation or an agreement, but the subject matter 

has fallen partly within EU competence. Marise Cremona gives classic examples of where 

this has been applied, such as the judgments of ERTA192 to ILO193, IMO194 and GATT195. In 

these cases, the Court has held that the Member States do not only act in the interest of the 

Community but on behalf of it.196 In Commission v Greece, for instance, the Court explained 

 
188 Thomas Spijkerboer ‘Bifurcation of people, bifurcation of law: externalization of migration policy before 

the EU Court of Justice’ J.R.S (2017) 31[2] 216, 225.  
189 Daniel Thym ‘Between "administrative mindset" and "constitutional imagination": the role of the Court of 

Justice in immigration, asylum and border control policy’ E.L. Rev. (2019) 44[2], 139, 154–155. 
190 On this subject, see Panos Koutrakos,  EU international relations law (second edition Hart publishing 2015) 

196–200. 
191 Opinion 2/91 [1993] EU:C:1993:106, para 5. 
192 Case 22/70 Commission v Council (European Road Transport Agreement, ERTA/AETR) [1971] 

EU:C:1971:32. 
193 Opinion 2/91, ILO [1993] EU:C:1993:106. 
194 Case C-45/07 Commission v Greece [2009] EU:C:2009:81. 
195 Joined Cases 21-24/72, International Fruit Company NV and Others v. Produktschap voor Groenten en 

Fruit EU:C:1972:115 [1972] 
196 Marise Cremona ‘Member States as Trustees of Union interest: Participating in International Agreements 

on Behalf of the European Union’ (2009)17 EUI Working Papers LAW, 1. 
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that the Community could exercise its external competence through the Member States 

acting jointly in the Community’s interest.197   

     Until now I have assessed the possibility of the EU-Turkey Statement being a Member 

State agreement where the EU institutions have played an assistant role in negotiating, 

adopting and implementing the agreement. This composition can be turned on its head 

through looking at the possibility of the statement in fact being concluded on behalf of the 

Union by the Member States. An indication of this is that Union institutions, even seen from 

behind the veil set by the General Court in the Access Info Europe judgments, seem very 

proactive in the negotiations, adoption and implementation of the EU-Turkey Statement. 

Could the Member States be seen as a vehicle for the Union’s interest, acting on behalf of 

the Union? But does this mean that the EU-Turkey Statement in fact belongs to EU law? 

And would the CJEU have jurisdiction then to interpret or to annul the agreement?  

      It seems undisputed that the Member States adopted the agreement primarily as Member 

States and not as sovereign states. This can be inferred from the NF orders.198 However, for 

the Member States to be able to act in behalf of the Union in the field of exclusive external 

competence of the Union they need authorisation as per Article 2(1) TFEU. As far as is 

known, no decision concerning an authorisation has been made.199 

      Had there been an authorisation, and had the statement been found by the General Court 

to be a binding agreement, the agreement could become binding on the Union. For the sake 

of argument, I will assess this matter shortly. Under Article 216(2) TFEU agreements 

concluded by the Union are binding upon the institutions of the Union and on its Member 

States.200 According to Cremona two conditions have to apply in order fore the agreement 

to become binding on the Union.  

1. All Member States must be party to the agreement and; 

2. It must be shown that there has been a transfer of power to the Community. 

 
197 Case C-45/07 Commission v Greece [2009] EU:C:2009:81, 31. 
198 ‘For the sake of completeness, with regard to the reference in the EU-Turkey statement to the fact that ‘the 

EU and [the Republic of] Turkey agreed on … additional action points’, the Court considers that, even 

supposing that an international agreement could have been informally concluded during the meeting of 

18 March 2016, which has been denied by the European Council, the Council and the Commission in the 

present case, that agreement would have been an agreement concluded by the Heads of State or Government 

of the Member States of the European Union and the Turkish Prime Minister.’ Case T-192/16 NF v European 

Council [2017] EU:T:2017:128, para 72. 
199 In addition to a clear decision, the decision could according to Marise Cremona be made in a form of a more 

general authorisation. The authorisation should be made by the Council due to its role in the conclusion of EU 

international agreements. Marise Cremona ‘Member States as Trustees of Union interest: Participating in 

International Agreements on Behalf of the European Union’ (2009)17 EUI Working Papers LAW,  5 
200 No similar provision exists with regard to informal agreements in the Treaties. 
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The first condition is fulfilled by the EU-Turkey Statement, but the second condition seems 

not to have been fulfilled, especially considering the view the EU institutions expressed in 

the NF orders. The transfer of power can happen gradually, as in the case of GATT, where 

the Community assumed the powers previously exercised by the Member States 

progressively, through the Member States conferring the powers to the Union trough the 

Treaties. 201 The situation with the EU-Turkey Statement seems to be the opposite, with the 

Member States stepping on the EU’s “Treaty-toes” in terms of competence. Without an 

authorisation from the part of the Union and no Union act that would incorporate the 

substance of the agreement into Union law, it seems that even if the EU-Turkey Statement 

was found to be a binding agreement, it would not be part of Union law.  

      The Court of Justice can also have a say in agreements that only Member States (and 

third parties) are part of. The Court held in Opinion 2/91 that it had competence to give an 

opinion on an agreement, the ILO Convention, that the Community was not part of.202 This 

means that when the Member States conclude an agreement with third states, the procedure 

of Article 218(11) is available to the Court. In the case of the ILO convention, the external 

competence of the Union could, if necessary, be exercised through the medium of Member 

States acting jointly in the Community’s interest.203 In situations like this the Member States 

are bound under EU law to act as trustees of the Union due to the principle of sincere 

cooperation.204 Even though this opinion concerned the distribution of competence, Joni 

Heliskoski suggests that the Court could review the compatibility of the agreement in 

question with EU law, although no case law of a situation precisely like this exists until 

today.205  If the Court would in this case find an incompatibility with EU law, the result of 

this opinion would not have the same consequences as when the matter concerns an EU 

agreement adopted by the EU institutions.206 As France v Commission demonstrate, the 

international agreement will remain in force,207 but as Cremona states, the Member States 

 
201 Joined Cases 21-24/72, International Fruit Company NV and Others v. Produktschap voor Groenten en 

Fruit EU:C:1972:115 [1972], paras 10–18.  
202 Opinion 2/91, ILO [1993] EU:C:1993:106, paras 4–6. 
203 Ibid., para 5. 
204 Marise Cremona ‘Member States as Trustees of Union interest: Participating in International Agreements 

on Behalf of the European Union’ (2009)17 EUI Working Papers LAW, 5. 
205 Joni Heliskoski ’The procedural law of international agreement: A thematic journey through Article 218 

TFEU’ (2020)57 CML Rev. 79, 85. 
206 It follows from 218(11) TFEU that where the opinion of the Court is adverse, the agreement envisaged may 

not enter into force unless it is amended or the Treaties are revised. 
207 Case C-327/91 France v Commission [1994] EU:C:1994:305, paras 24–25, 43. 
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would certainly be acting contrary to their Community law obligations.208 Since the opinion 

of Article 218(11) is asked for prior to concluding the agreement, this analysis could seem 

like crying over spilt milk. And again, it should be reminded that the EU-Turkey Statement 

has not been considered yet to be a binding agreement. However, this question can have 

importance in the future with regard to other Member State agreements. 

      Cremona also suggests that in some cases the Court can have the jurisdiction to interpret 

agreements in the field of exclusive competence when there exists EU legislation designed 

to implement it. In this case, the Court can interpret the agreement in order to avoid conflict 

between the agreement and internal EU law.209 Since a decision for the Member States to be 

allowed to act in the first place in a field of EU exclusive competence is needed, this analysis 

feels premature to the case at hand. In any case, it is important to note the many ways 

agreements adopted by the Member States effect the interpretation of EU law. The ways the 

Union Court has found ways to interpret and integrate agreements that are adopted under the 

exclusive competence of the Union, but to which the Union is not part of, sheds light on the 

different possibilities there exist for the Court to approach Member State agreements.  

      Since the EU-Turkey Statement has not been found to be a binding agreement, and there 

exists no decision from the Council that would enable the Member States to adopt the 

statement, it can nevertheless be concluded that the EU-Turkey Statement is not an 

agreement adopted on behalf of the Union. Therefore, the question of competence will now 

be addressed. 

 

Principles determining the scope of action of the EU-Turkey Statement for Union 
institutions and Member States  
 

The principle of conferral and the question of competence  
 

      The question of competence in determining the respective possibilities to act of the 

Member States and the Union within the scope of the EU-Turkey Statement is based on the 

principle of conferral as it is set in Article 5 TEU.210 The Union can only act within the limits 

of the competences conferred upon it by the Member States in the Treaties to attain the 

objectives set out therein. Competences that are not conferred remain with the Member 

 
208 Marise Cremona ‘Member States as Trustees of Union interest: Participating in International Agreements 

on Behalf of the European Union’ (2009)17 EUI Working Papers LAW, 8. 
209 Ibid., 12. 
210Consolidated version of the Treaty on European Union [2012] OJ C 326 (TEU) 
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States. The division of competences is set in Articles 3, 4 and 6 TFEU. The issue of 

competence is fundamental in determining if the Member States had the competence to adopt 

the EU-Turkey Statement in the first place. Secondly, the competence question is crucial in 

determining if the EU institutions were allowed to participate in the EU-Turkey Statement’s 

negotiation and implementation. In the cases that concern the involvement of the EU 

institutions in Member State agreements, that is, Bangladesh Aid, Lomé and Pringle, a 

condition of the EU institutions contribution was that the Union does not have exclusive 

competence in the area where the tasks are conferred. In Lomé and Bangladesh Aid, this 

question was fulfilled as humanitarian aid belonged to shared competence.211 In Pringle, the 

Court simply held that the Union had not used its power in establishing a stability mechanism 

comparable to the ESM treaty that was under scrutiny, and thus, explicitly referring to the 

case on implied competence,  ERTA212, it was enough that the Union had not used its 

powers.213 In Pringle, this was the reason the Court gave to justify its conclusion of the 

Member States being free to adopt an agreement between themselves.214 Even then, they had 

to comply with Union law.215  

      In the NF orders, the element of competence is disregarded entirely. It is not mentioned 

in the judgments at all. The General Court fails to assess the effect of competence on the 

ability of the Member States to act in the field of Union competence, or the Union 

institutions’ ability to participate in the EU-Turkey Statement. Andrade points out that the 

regardless of the nature of the engagement, whether it is a political statement or a binding 

agreement, the question of competence cannot be disregarded. The principle of conferral and 

the rules on competence must be respected equally in situations where the instrument is 

considered to be non-legally binding.216 Therefore, the question of what kind of instrument 

 
211 Joined cases C-181/91 and C-248/91 European Parliament v Council of the European Communities and 

Commission of the European Communities (Bangladesh Aid) [1993] EU:C:1993:271, para 16; Case C-316/91 

Parliament v Council (Lomé) [1994] EU:C:1994:76, para 26.  
212 Case 22/70 Commission v Council (‘ERTA’) [1971] EU:C:1971:32, para 95. 
213 Case C-370/12 Pringle [2012] EU:C:2012:756, para 67. 
214 Ibid., para 68. 
215 Case C-370/12 Pringle [2012] EU:C:2012:756, para 69. The Court backs its argument up with referring to 

Gottardo, a case on a bilateral convention between a Member State and a third country, where the Member 

State nevertheless had to comply with EU law, Case C-55/00 Gottardo [2002] EU:C:2002:16, paras 32–33. In 

Gottardo, the Court refers to another case, Saint-Gobain, also a case of a bilateral treaty between a Member 

State and a third country, where the Member State could not disregard Community rules even if direct taxation 

was a matter falling within Member State competence. Case C-307/97 Saint-Gobain ZN [1999] 

EU:C:1999:438, para 57.  In both cases Member States had to exercise their power in a manner consistent with 

Community law. 
216 Paula García Andrade, 'EU external competences in the field of migration: How to act externally when 

thinking internally', (2018) 55[1] CML Rev 157, 192. 
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the EU-Turkey Statement is, does not affect the outcome of this deliberation.  

      In the following I firstly look at the issue of competence related to the fields that the  EU-

Turkey Statement covers. Then I address the question of implied competence connected to 

the relevance of the EU-Turkey readmission agreement already being in place at the time of 

the adoption of the EU-Turkey Statement. And lastly, I contemplate on how competence 

should be (and should have been assessed) by the General Court in the NF orders. 

      Migration policy belongs to the area of freedom, security and justice that is a shared 

competence between the Union and the Member States as per Article 4(2)(j). However, as a 

large part of migration policy has been unified in the Union, the Member States cannot use 

their competences in these areas any longer. Article 2(2) TFEU indicates that in the field of 

shared competence, the Member States can only use their competence “to the extent that the 

Union has not exercised its competence.” The line between what belongs to Union and 

Member States competences in these fields is constantly shifting.217  

    Of the fields concerning the EU-Turkey Statement, readmission is a concurrent 

competence, meaning that when the Union exercises its power in this field the Member 

States are excluded from external action in the same field. I will address the significance of 

the EU-Turkey readmission agreement already being in force at the time of the adoption of 

the EU-Turkey Statement separately in connection with the ERTA doctrine on implied 

powers. Similarly, resettlement is a field where the Member States have powers until the 

Union decides to use its power and for instance issue a decision on the resettlement of 

migrants.218 

     Some of the commitments covered by the EU-Turkey Statement such as the upgrading 

of the Customs Union219 and re-energisation of the accession of Turkey to the European 

Union220 belong to the exclusive competence of the Union. Visa liberalization, also a 

commitment in the EU-Turkey statement, belongs to the exclusive competence of the Union 

 
217 An example of this are the new competences conferred to Frontex through the new regulation. Regulation 

(EU) 2019/1896 of the European Parliament and of the Council of 13 November 2019 on the European Border 

and Coast Guard and repealing Regulations (EU) No 1052/2013 and (EU) 2016/1624 [2019 OJ L295/1 

(hereafter Frontex regulation). 
218 By analogy, see the CJEU judgment on the temporary mechanism for the relocation of applicants for 

international protection, where the Court held that Poland, the Czech Republic and Hungary had failed to fulfil 

their obligations under EU law as they did not implement the relocation decisions by the Council. Joined cases 

C-715/17, C-718/17 and C-719/17 Commission v Poland, Hungary and the Czech Republic [2020] 

EU:C:2020:257. 
219 Article 3(1)(a) TFEU. 
220 Article 49 TEU. 



 

 

 

   47 

as per the ERTA doctrine221, since the EU has adopted common internal rules on short-term-

visas. Andrade adds asylum procedures to the list of exclusive competences based on the 

ERTA doctrine as well.222  

      The question of competence is specifically pressing in the case of the EU–Turkey 

Statement as the European Union has concluded a treaty with Turkey on the readmission of 

irregular migrants in 2013, the EU-Turkey readmission agreement.223 In fact, the EU-Turkey 

readmission agreement had a provision concerning the return of irregular migrants from the 

Union to Turkey similar to what was agreed upon in the EU-Turkey Statement. The 

provision on the return entered into force on 1 June 2016. According to the Commission, 

from June onwards the EU-Turkey readmission agreement was the legal framework for 

returns under the EU-Turkey Statement.224 Generally the starting point of the Union’s 

exclusive powers is when “the Union concludes an agreement with a given third country or 

even since the adoption by the Council of a negotiation mandate for that purpose.”225 The 

CJEU has held that Member States must abstain from action when the Commission has 

submitted proposals to the Commission and when an adoption has been made to authorise 

 
221 The ERTA doctrine is developed by the CJEU, famously in the ERTA case, also called AETR, Case 22/70 

Commission v. Council (ERTA) [1971] EU:C:1971:32, and applied in inter alia, the Open Skies judgments of 

case C-467/98 Commission v Denmark (Open Skies) [2002] EU:C:2002:625 and case C-476/98 Commission v 

Germany (Open Skies) [2002] EU:C:2002:631 and in cases C-25/94 Commission v. Council [1996] 

EU:C:1996:114 and case C-266/03 Commission v. Luxembourg [2005] EU:C:2005:341. In the ERTA 

judgment the Court held that the competence of the Community to conclude international agreements arises 

not only from the express conferment by the Treaty but also from other provisions of the Treaty and from 

measures adopted within the framework of those provisions. In particular, the Court held that each time the 

Community, with a view of implementing a common policy envisaged by the Treaty, adopts provisions laying 

down common rules, whatever form these may take, the Member States no longer have the right, acting 

individually or even collectively, to undertake obligations with third countries which affect those rules. It is 

the Community alone that is in the position to assume and carry out contractual obligations with third countries 

which affect those rules. Member States cannot, outside the framework of Community institutions, assume 

obligations which might affect those rules or alter their scope. Formulation of the ERTA doctrine from C-

266/03 Commission v. Luxembourg [2005] EU:C:2005:341, para 40. For a comprehensive analysis of the 

ERTA doctrine and on the implied competence of the European Union see Panos Koutrakos,  EU international 

relations law (second edition Hart publishing 2015) 75–130. 
222 I would add that although the asylum processes are largely harmonized, some parts remain under Member 

State competence, such as the adoption of the decisions concerning returns. Paula García Andrade ‘External 

Competence and Representation of the EU and its Member States in the Area of Migration and Asylum’ (EU 

Migration Blog, 17 January 2018) <http://eumigrationlawblog.eu/external-competence-and-representation-of-

the-eu-and-its-member-states-in-the-area-of-migration-and-asylum> accessed 21 October 2020. 
223 Agreement between the European Union and the Republic of Turkey on the readmission of persons residing 

without authorisation (Signed 16 December 2013, entered into force 1 October 2014) [2014] OJ L 134 

(Hereafter EU-Turkey readmission agreement). 
224 Commission, ‘EU-Turkey Statement: Questions and Answers’ (Fact Sheet, 19 March 2016), 

<https://ec.europa.eu/commission/presscorner/detail/pl/MEMO_16_963>. 
225 Paula García Andrade ‘External Competence and Representation of the EU and its Member States in the 

Area of Migration and Asylum’ (EU Migration Blog, 17 January 2018) 

<http://eumigrationlawblog.eu/external-competence-and-representation-of-the-eu-and-its-member-states-in-

the-area-of-migration-and-asylum> accessed 21 October 2020. 

https://ec.europa.eu/commission/presscorner/detail/pl/MEMO_16_963
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the Commission to negotiate an agreement on behalf of the Community.226 This means that 

the competence had been exclusively the Union’s from the start of the negotiations of the 

EU-Turkey readmission agreement and the Member States should have accordingly 

abstained from action in the same field. Idriz is of this view and argues that since the Union 

had used its competence in the area of readmission, the Member States were precluded from 

doing so and adopting the EU-Turkey Statement.227 This argumentation is based on the 

ERTA doctrine, codified in Article 3(2) TFEU and Article 216(1) TFEU228, that give the 

Union implied exclusive competence.  Due to its relevance in the case, a closer look should 

be had at the ERTA doctrine on implied competence.229 The ERTA judgment itself includes 

several formulations of what constitutes the EU’s exclusive competence.230 The EU’s 

exclusive competence may flow from primary and secondary law231, the Union alone is in a 

position to assume and carry out contractual obligations towards third countries that affect 

the whole sphere of application of the Union’s legal system,”232 and the Member States are 

prohibited to assume obligations which might affect the EU rules or alter their scope.233  

      The interpretation the Court has given to the implied competence of the Union in its 

doctrine has evolved after the ERTA judgement due to several judgments and opinions. In 

Opinion 1/76 the Court disassociated the principle of implied competence from the exercise 

of internal rules.234 In Opinion 2/91 the Court held that this meant that when an area is 

 
226 Case C-246/07 Commission v Sweden EU:C:2010:203 [2010] [74–75] and the case law cited. 
227 Narin Idriz ’Taking the EU-Turkey Deal to Court?’ (Verfassungsblog, 20 December 2017) 

<https://verfassungsblog.de/taking-the-eu-turkey-deal-to-court> accessed 16 November 2020. 
228 According to Article 216(1) TFEU ‘The Union may conclude an agreement with one or more third countries 

or international organisations where the Treaties so provide or where the conclusion of an agreement is 

necessary in order to achieve, within the framework of the Union's policies, one of the objectives referred to 

in the Treaties, or is provided for in a legally binding Union act or is likely to affect common rules or alter their 

scope.’ 
229 See also Gonzalo Villalta Puig and Cédric Darcis ‘The development of European Union implied external 

competence: The Court of Justice and Opinion 1/03’ (2009) 25 A.E.D.I 501, 508. 
230 On a dissemination of the different formulations, see Panos Koutrakos,  EU international relations law 

(second edition Hart publishing 2015) 79–81. 
231 ‘Such authority arises not only from an express conferment by the Treaty - - but may equally flow from 

other provisions of the Treaty and from measures adopted, within the framework of those provision, by the 

Community institutions.’ Case 22/70 Commission v. Council (ERTA) [1971] EU:C:1971:32, para 16. 
232 ‘[E]ach time the Community, with a view to implementing a common policy envisaged by the Treaty, adopts 

provisions laying down common rules, whatever form these may take, the Member States no longer have the 

right, acting individually or even collectively, to undertake obligations with third countries which affect those 

rules.’ Case 22/70 Commission v. Council (ERTA) [1971] EU:C:1971:32, para 17. 
233 ‘[T]o the extent to which community rules are promulgated for the attainment of the objectives of the Treaty, 

the Member States cannot, outside the framework of the Community institutions, assume obligations which 

might affect those rules or alter their scope.’ Case 22/70 Commission v. Council (ERTA) [1971] EU:C:1971:32, 

para 22. 
234 Opinion 1/76 (Draft Agreement Establishing a European Laying-Up Fund for Inland Waterway Vessels) 

[1977] EU:C:1977:63, paras 1–4; For an analysis of the case, see Panos Koutrakos,  EU international relations 

law (second edition Hart publishing 2015) 89–93. 
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“already covered to a large extent by Community rules - -  with a view to achieving an ever 

greater degree of harmonization” the EU had exclusive competence.235 What is more, 

Member States could not enter into international commitments outside the community 

institutions, “even if there is no contradiction between those commitments and the common 

rules”.236 In Opinion 1/03237 the Court stated that the areas covered by the international 

agreement and the Community legislation did not have to coincide fully.238 When deciding 

if “an area which is already covered to a large extent by Community rules” is to be applied, 

the assessment must be applied “not only on the scope of the rules in question but also on 

their nature and content.” In addition, the current state of Community law in the area in 

question and its future development should be taken into account.239  

      The Court also gave examples of when the use of external competence was not necessary 

for the Union. This was firstly, when both the Community provision and the international 

convention laid down minimum standards. And secondly, the Court stated referring to the 

judgment Commission v Denmark (Open Skies) that not just “any distortions” in the flow of 

services to the internal market that would arise from an agreement concluded by Member 

States with third countries would in themselves affect the common rules in the area.240 In the 

case MOX Plant the same year, it was confirmed that the Union could act externally in a 

policy area of shared competence even if it had not yet covered that area internally.241 

Gonzalo Villalta-Puig and Cédric Darcis suggest that the outcome of the Opinion 1/03 is 

that Member States are prohibited to conclude international agreements that could affect the 

internal EU rules in concreto.242  

      So how should the implied competence doctrine be applied to the EU-Turkey Statement? 

The issue with the ERTA doctrine and the EU-Turkey Statement has been brought up by 

different writers243, but notably not by the General Court in the NF orders. It can be deduced 

 
235 Opinion 2/91, ILO [1993] EU:C:1993:106, para 25.  
236 Ibid., para 25. 
237 Opinion 1/03 [2006] EU:C:2006:81, in paragraph 35 of the Opinion, the Court gives an extensive list of 

case law that forms the implied competence doctrine. 
238 Opinion 1/03 [2006] EU:C:2006:81, para 126. 
239 Ibid., para 126. 
240 Ibid., para 123; case C-467/98 Commission v Denmark (Open skies) 

 [2002] EU:C:2002:625, para 85. 
241 Case C-459/03, Commission v. Ireland (MOX Plant) [2006] EU:C:2006:345, paras 94–95. 
242 Gonzalo Villalta Puig and Cédric Darcis ‘The development of European Union implied external 

competence: The Court of Justice and Opinion 1/03’ (2009) 25 A.E.D.I 501, 512. 
243 Narin Idriz argues that the Union exercised its competence in adopting the EU-Turkey readmission 

agreement and thereby pre-empted the Member States’ competence to conclude a similar agreement with 

Turkey. Idriz explains that the statement had an effect on the common rules and altered their scope in a 

prohibited way, as it entailed a change to the definition of “safe third country” that is regulated in the Article 
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that the statement had a concrete effect on the EU rules on asylum and migration as it 

changed several of them. One significant change is the change of scope of the concept of 

“safe third country” of the Asylum Procedures Directive. Member States can only apply this 

concept to the countries where asylum seekers can request asylum and if they are found to 

be a refugee, receive protection in accordance with the Geneva Convention. Turkey does not 

apply the Geneva Convention to non-Europeans. Therefore the addition of a country where 

refugee status cannot be acquired changes this EU rule in substance.244 

      Other changes are indicated in the Commission reporting on the implementation of the 

EU-Turkey Statement.245 The Commission proposed for an amendment to the relocation 

decision of 22 September 2015 to allow for the resettlement of an additional 54,000 persons 

under a voluntary arrangement246, and made legislative proposals to transfer Turkey to the 

visa-free list247. The Commission made decisions concerning the EU budget248 and launched 

a consultation to stakeholders249 that led to the Commission proposing to the Council draft 

negotiating directives for the renewal of the EU-Turkey Customs Union.250 Furthermore, the 

Commission proposed in April 2016 a list of legal reforms to the European Asylum system 

 
38(1) of the Procedures Directive. It also led to the adoption of new rules, such as Decision 2016/1754, that 

amended the second Relocation Decision, that was originally adopted for the benefit of Greece and Italy, in 

order to include Syrian nationals in Turkey to the scope of this decision. Narin Idriz ’Taking the EU-Turkey 

Deal to Court?’ (Verfassungsblog, 20 December 2017) <https://verfassungsblog.de/taking-the-eu-turkey-deal-

to-court> accessed 16 November 2020; See also Paula García Andrade ‘External Competence and 

Representation of the EU and its Member States in the Area of Migration and Asylum’ (EU Migration Blog, 
17 January 2018) <http://eumigrationlawblog.eu/external-competence-and-representation-of-the-eu-and-its-

member-states-in-the-area-of-migration-and-asylum> accessed 21 October 2020; Sergio Carrera, Leonhard 

den Hertog and Marco Stefan ‘It wasn’t me! The Luxembourg Court Orders on the EU-Turkey Refugee Deal’ 

(2017) 15 CEPS Policy insight.  
244 Narin Idriz, ‘U-Turkey Statement or the “Refugee Deal”: Extra-Legal Deal of Extraordinary Times?’ (2017) 

6 ASSER research paper, 12 
245 Commission, ‘Implementing the EU-Turkey Agreement – Questions and Answers’ (Fact Sheet, 20 April 

2016) <https://ec.europa.eu/commission/presscorner/detail/it/MEMO_16_1494>. 
246 Commission, ‘Proposal for a Council Decision amending Council Decision (EU) 2015/1601 of 22 

September 2015 establishing provisional measures in the area of international protection for the benefit of 

Italy and Greece Brussels’, COM(2016) 171 final. 
247 Commission, ‘Proposal for a Regulation of the European Parliament and the Council amending Regulation 

(EC) No 539/2001 listing the third countries whose nationals must be in possession of visas when crossing the 

external borders and those whose nationals are exempt from that requirement (Turkey)’ COM(2016) 279 final; 

Commission, ‘Proposal for a regulation of the European Parliament and of the Council amending Regulation 

(EC) No 539/2001 listing the third countries whose nationals must be in possession of visas when crossing the 

external borders and those whose nationals are exempt from that requirement (revision of the suspension 

mechanism) Brussels’ COM(2016) 290 final. 
248 Commission, ‘Implementing Decision of 19.4.2016 adopting a Special Measure on migrants returned to 

Turkey, to be financed from the general budget of the European Union’ C(2016) 2435 final. 
249 Commission, ‘Online public consultation on the future of EU-Turkey trade and economic relations, 

available at Completed - 09/06/2016’ 

 <http://trade.ec.europa.eu/consultations/index.cfm?consul_id=198> accessed 22 October 2020. 
250 Commission, ‘The European Commission Report from the Commission to the European Parliament, the 

European Council and the Council, Fifth Report on the Progress made in the implementation of the EU-Turkey 

Statement’ COM(2017) 204 final, 2. 
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including for instance the proposal to reform the Asylum Procedures251 and in September 

2020 a Migration and Asylum Pact, both introducing reforms to the key EU legislation 

concerning migration and asylum.252 If the EU-Turkey Statement resulted in a change of the 

application of the principle of non-refoulement as it is enshrined in Article 19 of the Charter 

and in Article 21(1) and 21(2) of the Qualification Directive253 is an important question that 

is left for further research. The terms of the EU-Turkey Statement that allow for the return 

of migrants for the sole basis of having arrived through Turkey indicates that this indeed 

could be the case.  

      Looking at the substance of the EU-Turkey Statement from a perspective of the division 

of competences, derived from the Treaties and the ERTA doctrine, there does not remain 

much substance under shared competence other than the resettlement of migrants, where the 

Union has not yet used its competence and therefore the question is still within Member 

State competence, and some measures under asylum policy, where the Member States have 

retained their competence, such as the adoption of returns decisions.254  

      Carrera, Hertog and Stefan argue that the EU-Turkey Statement includes fields covered 

to a large extent by Union rules adopted in the areas of external border management, asylum 

and return. This would entail that the Member States acted ultra vires when they adopted the 

EU-Turkey Statement. Carrera, Hertog and Stefan suggest that even if the competence of 

the Union would be found not to be exclusive in the areas covered by the EU-Turkey 

Statement, the agreement should have been adopted as a mixed agreement of the Union and 

the Member States jointly.255 Andrade also finds that the EU has already exercised its 

external competence on readmission and introduced common rules through the readmission 

agreement with Turkey. She asks whether the commitments adopted by the Member States 

 
251 Commission, ‘Communication from the Commission to the European Parliament and the Council – Towards 

a Reform of the Common European Asylum System and Enhancing Legal Avenues to Europe’ COM(2016) 

197 final. 
252 The analysis of the effect of the EU-Turkey Statement to this pact remains for further research.  
253 Article 21(1) and 21(2) Qualification Directive provide that ‘Member States shall respect the principle of 

non-refoulment in accordance with their international obligations” and “where not prohibited by the 

international obligations mentioned in paragraph 1, Member States may refoule a refugee, whether formally 

recognised or not, when: (a) there are reasonable grounds for considering him or her as a danger to the security 

of the Member State in which he or she is present; or(b) he or she, having been convicted by a final judgment 

of a particularly serious crime, constitutes a danger to the community of that Member State.’  

Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 on standards for 

the qualification of third-country nationals or stateless persons as beneficiaries of international protection, for 

a uniform status for refugees or for persons eligible for subsidiary protection, and for the content of the 

protection granted [2011] OJ L 337 (Qualification directive). 
254 Article 7(3) of Frontex regulation.  
255 Sergio Carrera, Leonhard den Hertog and Marco Stefan ‘It wasn’t me! The Luxembourg Court Orders on 

the EU-Turkey Refugee Deal’ (2017) 15 CEPS Policy insight. 
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through the EU-Turkey Statement are lawful due to the pre-emption effect of the agreement. 

Referring to Opinion 1/03 she also asks how the commitments on asylum procedures and 

the visa liberalization process in areas “already covered to a large extent by Union rules” 

should be seen.256 Spijkerboer similarly finds that the NF orders seem to be at odds with the 

ERTA-doctrine. He suggests that the EU-Turkey Statement has legal effects inter alia 

because it creates considerable tension with EU and international asylum law that concern a 

common policy, meaning the rules on asylum and migration and visa policy, and therefore, 

the Member States should not have undertaken obligations with third countries that affected 

these EU rules.257 Lang also supports an differing reading from the General Court’s NF 

orders in that the EU-Turkey Statement should be considered a EU act and justifies her view 

with the ERTA-doctrine.258 

      Panos Koutrakos raises a question (in connection to his analysis of the ERTA judgment) 

that should be asked also in relation to the EU-Turkey Statement. He asks how obligations 

affect that do not raise any threat whatever for Union interests.259 At first sight, this seems 

plausible to say that there is no conflict with the EU-Turkey Statement and as the EU-Turkey 

Statement has not raised significant objections by the EU institutions, with the exception of 

some voices from the European Parliament.260 On the contrary, the agreement’s 

implementation has been coordinated by the Commission and it has been praised by 

representatives of the Commission261 and the European Council262. In my view, this 

argument that seems lucrative at first does not hold. First, the policy oriented opinions of the 

 
256 The rhetorical questions are perhaps explained with the time of the writing of questions.  At the time, the 

NF orders had been appealed to the ECJ, that had yet not dismissed the appeals. Paula García Andrade 

‘External Competence and Representation of the EU and its Member States in the Area of Migration and 

Asylum’ in Conflict and Compromise between Law and Politics in EU Migration and Asylum Policies 

(Odysseus Annual Conference 2018, Background Paper Odysseus Academic Network) 69, 73–74; The rule 

mentioned was formulated by th Court in Opinion 2/91. CJEU Opinion 2/91, ILO [1993] EU:C:1993:106, para 

25. 
257 Thomas Spijkerboer ‘Bifurcation of people, bifurcation of law: externalization of migration policy before 

the EU Court of Justice’ J.R.S (2017) 31[2] 216, 225. 
258 Iris Goldner Lang ‘Towards ‘Judicial Passivism’ in EU Migration and Asylum Law? Preliminary thoughts 

for the final plenary session of the 2018 Odysseus Conference’ in Conflict and Compromise between Law and 

Politics in EU Migration and Asylum Policies (Odysseus Annual Conference 2018, Background Paper 

Odysseus Academic Network) 76, 78. 
259 Panos Koutrakos,  EU international relations law (second edition Hart publishing 2015) 80. 
260 Some MEPs of the European Parliament accused the EU-Turkey Statement of being a way to bypass the 

Parliament. Nielsen Nikolaj ‘EU-Turkey deal not binding, says EP legal chief EU Observer (10 May 2016) 

<https://euobserver.com/justice/133385, accessed 21.10.2020> accessed 16 November 2020. 
261 Nielsen Nikolaj ‘EU praises Turkey on migrant deal despite Greek misery’ EU Observer (21 March 2018) 

<https://euobserver.com/justice/141398> accessed 21 October 2020. 
262 During the negotiations the president of the European Council Donald Tusk declared that the days of 

irregular migration to the European Union were over. European Council, ‘Remarks by President Donald Tusk 

after the meeting of the EU heads of state or government with Turkey’ (Statements and remarks 100/16, 7 

March 2016). 
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EU institution’s representatives are not Union “rules” in the sense of the ERTA-doctrine. In 

connection to his analysis of Opinion 1/03 Koutrakos has found no ground for policy-

oriented considerations to applied. He disagrees here with Heliskoski and Alan Dashwood 

that suggest a criterion of necessity for the exclusivity of Union’s treaty making power.263 I 

am keen to rely on the view of Koutrakos since, as the case of the EU-Turkey Statement 

demonstrates, the effect of policy concerns in adopting international agreements tend to lead 

to a disconnection from the Treaties and their legal guarantees.  

      And second, even with regards to actual rules, the Court has held In Opinion 2/91 that 

the doctrine on implied powers is applied even when there are no contradictions between the 

agreement and EU rules. Therefore the praise of the EU-Turkey Statement by the EU 

institutions is irrelevant.264 Nevertheless, it should be noted265 that the attitude of the 

Commission has been the opposite to its usual position as the “guardian of the treaties”, 

where it usually has opposed Member State unconcerted external action without the Union, 

as a number of cases such as the Open Skies cases Commission v Denmark266 and 

Commission v Germany267, MOX Plant268 and  Commission v Sweden269, or indeed, in the 

ERTA case270 itself suggest. 

      The collision of the competence of the EU-Turkey Statement and the EU-Turkey 

readmission agreement itself is evident, as the Commission itself states that the latter is the 

legal framework for the former. 271 However, as the case law of the Court indicates, the 

implied competence doctrine relies on concepts that are up to interpretation (such as the 

scope, nature and content of the internal rules and the current state and the future 

development of Union law as suggested in the Opinion 1/03)272. Even so, it can be inferred 

from Treaties, the case law of the Court and the ERTA doctrine, that several parts of the EU-

Turkey Statement belong to the field of exclusive competence of the Union, such as the 

readmission of migrants to Turkey, the visa liberalisation process of short-stay visas and to 

 
263 Alan Dashwood and Joni Heliskoski The Classic Authorities Revisited in A Dashwood and C Hillion (eds) 

The General Law of EC External Relations (Sweet & Maxwell 2000) 3, 16.  
264 CJEU Opinion 2/91, ILO [1993] EU:C:1993:106, para 25. 
265 Sergio Carrera, Leonhard den Hertog and Marco Stefan ‘It wasn’t me! The Luxembourg Court Orders on 

the EU-Turkey Refugee Deal’ (2017) 15 CEPS Policy insight. 
266 Case C-467/98 Commission v Denmark (Open skies) [2002] EU:C:2002:625. 
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269 Case C-246/07 European Commission v Kingdom of Sweden [2010] EU:C:2010:203. 
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a large extent, the asylum procedure. Taking into account the established case law of the 

CJEU on competence, it seems plausible to agree with Carrera, Hertog, Stefan, Andrade, 

Spijkenboer and Lang in that the adoption of the EU-Turkey Statement was problematic with 

the view of how the competence to act is determined in the Treaties and by the CJEU.  

      Member States are only allowed to act in the field of exclusive external competence in 

three situations: when the Member States act jointly in the interests of the Union, where a 

Member State concludes an international agreement in the interests of the Union and when 

a Member States acts on its own behalf but in a way that is compatible with the interests of 

the Union.273 As evidenced above, as there has been no formal authorisation from the EU 

institutions to adopt the statement274, and even if there had been one, it would probably 

stumble upon conflicts with the Treaties and EU secondary law on asylum, these situations 

are not at hand in the present case.  

      But was the adoption of the EU-Turkey Statement unlawful? It seems that the question 

of competence with regard to the Member States’ or the institutions possibility to act in the 

question has not been reviewed neither by the General Court, that left the question 

unanswered, nor by the ECJ, that did not review any parts of the General Court’s orders in 

substance. Yet, as I have demonstrated, the NF orders have become final. The Gordian knot 

that that begins to take shape at this point does not become easier to solve as I next turn to 

the question of how the principle of sincere cooperation affects – or should have affected – 

the Member States’ ability to adopt the statement.  

 

The principle of sincere cooperation  
 

      Beyond the question of competence of the Member States and the Union respectively 

and the conditions set on the participation of EU institutions, there is also another legal 

question that needs to be addressed. It is the principle of sincere cooperation that inter alia 

influences and restricts the ability of EU Member States to act in the international arena.  

     The principle of sincere cooperation is a founding principle of EU law enshrined in 

Article 4(3) TEU. With regard to the principle of sincere cooperation Member States are 

bound to assist the Union in carrying out tasks which flow from the Treaties. This obligation 

 
273 Opinion of AG Jääskinen in Opinion 1/13 [2014] EU:C:2014:229, para 36.  
274 Article 2(1) TFEU requires that in the area of the Union’s exclusive competence, the Member States must 

be empowered by the Union to legislate or adopt legally binding acts.  

 

 



 

 

 

   55 

is set also for the Union, that in full mutual respect equally assist the Member States in 

carrying out tasks flowing from the Treaties. The Member States must also take any 

appropriate measure, general or particular, to ensure fulfilment of the obligations arising out 

of the Treaties, or resulting from the acts of the institutions of the European Union. 

Furthermore, the Member States must facilitate the achievement of the Union’s tasks and to 

refrain from any measure which could jeopardise the attainment of the Union’s objectives. 

      As I have shown above, competence might alone have a decisive effect on the Member 

State and Union involvement in the EU-Turkey Statement. However, as is known from case 

law such as Pringle275, Gottardo276 and Saint-Gobain Zn277, the Member States must 

exercise their competence in consistence with EU law even in situations where they are 

competent to act. The principle of sincere cooperation must thus be taken into consideration 

irrespective of the competence being exclusive or shared.  

      The level of restriction for Member State action varies. In some situations, the Member 

State must abstain from external action altogether, and in some situations it must consider 

the EU’s interest in its action. The case law of the CJEU sheds light on how the principle 

could affect in the context of the EU-Turkey Statement. In the case of Commission v 

Greece278 Greece had submitted a proposal to the International Maritime Organisation 

(IMO) for monitoring the compliance of ships and port facilities with the requirements of 

the SOLAS convention and the International Ship and Port Facility Security Code.279 

Referring to the ERTA doctrine and the principle of sincere cooperation the Court noted that 

there was an objective of a community at stake arising from the Treaties.280 Greece was 

obliged under the principle of sincere cooperation to take all appropriate measures to ensure 

fulfilment of the obligations arising out of the Treaties or resulting from action taken by the 

institutions and also abstain from any measure which might jeopardise the attainment of the 

objectives of the Treaties.281 Member States could not, outside the framework of the 

Community institution, assume obligations which might affect those rules of alter their 

scope.282 As Greece’s proposal initiated a procedure that ‘could lead to the adoption by the 

 
275 Case C-370/12 Pringle [2012] EU:C:2012:756, para 69. 
276 Case C-55/00 Gottardo [2002] EU:C:2002:16, paras 32–33. 
277 Case C-307/97 Saint-Gobain ZN [1999] EU:C:1999:438, para 57. 
278 Case C-45/07 Commission v Greece [2009] EU:C:2009:81, paras 21–23. 
279 International Convention for the Safety of Life At Sea (SOLAS) 
280 Case C-45/07 Commission v Greece [2009] EU:C:2009:81, para 15. 
281 Ibid., para 16. 
282 Ibid., para 17. 
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IMO of new rules’ this was prohibited by the principle of sincere cooperation.283 

      The Commission also received a remark from the Court. It had refused to include 

Greece’s proposal on the agenda of the meeting of the Maritime Safety Committee.284 As 

the principle of sincere cooperation was equally binding for the EU institutions vis-à-vis the 

Member States, the Commission should have submitted the proposal to the Maritime Safety 

Committee and allowed a debate on the subject.285 Commission v Greece demonstrates the 

strictness of the principle of sincere cooperation. Even a potential effect on the EU’s internal 

rules forbids the independent action of a Member State outside the Union framework. On 

the other hand, the judgment shows that the EU institutions also have to consider the 

principle of sincere cooperation in their action. The Union’s institutions are directly through 

this obligation tied to assist the Member States in carrying out tasks flowing from the 

Treaties.  

      In Commission v Greece the external competence had become exclusive for the Union 

through internal legislation that the Union had passed. In Commission v Sweden286 the 

question revolved around an area of shared competence, environmental protection.287 The 

Court specifically noted that due to the question of competence the case was different from 

the previous Commission v Greece.288 The case concerned a proposal Sweden had made for 

an addition of a substance to an annex of the Stockholm Convention, that both the EU and 

most Member States were party to. The Court held that from the requirement of unity in the 

international representation of the Community followed, that when the subject-matter of an 

agreement or convention fell partly within the Community and partly within that of its 

Member States, the Member States had an obligation to cooperate closely with the 

Community institutions. This obligation existed both in the process of negotiation and 

conclusion and in the fulfilment of the commitments entered into.289 The Court reiterated 

past case law that had concluded that the duty of genuine cooperation was of general 

application and did not depend on whether the Community competence concerned was 

exclusive or on any right of the Member States to enter into obligations towards non-member 

 
283 Ibid., para 21, emphasis added. 
284 Ibid., para 24. 
285 Ibid., para 25. 
286 C-246/07 Commission v Sweden [2010] EU:C:2010:203. 
287 Ibid., para 72. 
288 Ibid., para 72. 
289 Ibid., para 73. 
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countries.290 In Commission v Sweden the Court held that Sweden had breached the principle 

of sincere cooperation.291 With its proposal, Sweden had ‘dissociated itself from a concerted 

common strategy within the Council’ in a prohibited way.292 

       To sum up the results of these two key cases, in the field of exclusive competence of the 

Union the principle of sincere cooperation prohibits the Member States to negotiate or 

conclude an international agreement if there is a possibility that the agreement will conflict 

with EU internal rules. In the field of shared competence, Member States cannot depart from  

a unified position of the European Union.  

      In the context of the Pringle judgment and the use of EU institutions in Member State’s 

treaties, Steve Peers has asked if there is a prohibition to create ‘competing’ EU institutions 

when Member States negotiate agreements between themselves, and secondly, if there is an 

obligation to use the EU institutions in such agreements? Peers answers that both arguments 

can be derived from Article 4(3) TEU. According to Peers no case law exists yet that would 

specifically forbid the creation of alternative EU institutions, apart from the general 

prohibition of impeding the functioning of the EU institutions.293 The context of the Pringle 

judgment however differs from the EU-Turkey Statement. In Pringle, the case revolved 

around an agreement between the Member States that created an institution in a field that 

was beyond EU competence altogether. As I have shown, the case of the EU-Turkey 

Statement is different as to it being adopted at least to a large degree in a field of EU 

exclusive competence. But solely seen from the perspective of the principle of sincere 

cooperation, did the Member States act in accordance with Article 4(3) TEU in the 

negotiations, adoption and implementation of the EU-Turkey Statement?  

      At least three questions can be asked with regard to how the principle of sincere 

cooperation affects the Member State possibility to act.  

1. In the field of exclusive competence, did the adoption of the EU-Turkey Statement 

entail a possibility of the agreement changing EU rules?  

 
290 Ibid., para 71; The Court has referred to the sincere cooperation as a constitutional principle of EU law with 

different names. Apart from the duty of genuine cooperation the principle has been called ‘the obligation to 

cooperate in good faith’ and ‘the principle of the duty to cooperate in good faith’ See Peter Van Elsuwege The 

Duty of Sincere Cooperation and Its Implications for Autonomous Member State Action in the Field of External 

Relations in Marton Varju (ed.) Between Compliance and Particularism Between Compliance and 

Particularism – Member State Interests and European Union Law (Springer Nature Switzerland AG 2019), 

283. 
291 C-246/07 Commission v Sweden [2010] EU:C:2010:203, para 105. 
292 Ibid., para 91. 
293 Steve Peers, 'Towards a New Form of EU Law: The Use of EU Institutions outside the EU Legal Framework' 

(2013) 9 EuConst 37, 70; Case C-6/89 Commission v Belgium [1990] EU:C:1990:166; C-208/80 Lord Bruce 

of Donington v Aspden [1981] EU:C:1981:194. 
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2. In the field of shared competence, were the Member States allowed to adopt the EU-

Turkey Statement with the contribution of the EU institutions?  

3. Does the Article 4(3) TEU in itself forbid Member States from acting collectively – 

in fields of Union competences – outside the procedural framework of EU primary 

law?294  

The first question refers to the rule given by the Court in the Commission v Greece judgment 

in the field of exclusive competence. As demonstrated in this thesis, the EU-Turkey 

Statement led to immediate changes of EU rules in the form of new proposals to EU rules 

given by the Commission, and changes of EU rules on asylum in substance. In addition to 

this, it could be argued that it entailed a significant change to how EU asylum law is applied, 

namely the prohibition of non-refoulement and collective push backs, both prohibited by 

Article 19 of the Charter, as they outsourced the implementation of this fundamental 

principle to a third state, Turkey. From this it can be inferred that in the field of exclusive 

competence, Member States were prohibited to act as per Article 4(3).  

      The second question refers to the rule given in the case of Commission v Sweden in the 

field of shared competence. It seems that the close cooperation between the Member States 

and the EU institutions was contrary to what Sweden (and Greece) did when they acted 

outside the EU institutions. In the case of the EU-Turkey Statement, th Member States 

cooperated closely with at least the European Council and the Commission in the 

negotiations, adoption and implementation of the statement (although, leaving out the 

European Parliament and the CJEU). At first sight, therefore, the action of the Member States 

seems to be in accordance with the principle of sincere cooperation.  But as 4(3) TEU is 

inherently connected to the Treaties and Union objectives295 it would be improbable that just 

cooperating with some of the institutions would hinder the principle from being violated, 

while at the same time, the Member States could be creating a field where Union’s external 

asylum and migration policy is applied “outside” the Treaty framework. 

 
294 This question is also formulated by Paula García Andrade in her analysis of the NF orders. Paula García 

Andrade ‘External Competence and Representation of the EU and its Member States in the Area of Migration 

and Asylum’ (EU Migration Blog, 17 January 2018) <http://eumigrationlawblog.eu/external-competence-and-

representation-of-the-eu-and-its-member-states-in-the-area-of-migration-and-asylum> accessed 21 October 

2020. 
295 “Pursuant to the principle of sincere cooperation, the Union and the Member States shall, in full mutual 

respect, assist each other in carrying out tasks which flow from the Treaties. The Member States shall take any 

appropriate measure, general or particular, to ensure fulfilment of the obligations arising out of the Treaties or 

resulting from the acts of the institutions of the Union. The Member States shall facilitate the achievement of 

the Union's tasks and refrain from any measure which could jeopardise the attainment of the Union's 

objectives.” Article 4(3) TEU, Italics added.  
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      This leads us to the third question, that might be the decisive or at least the question with 

most constitutional value. Steve Peers visions an example where Member States would 

establish an ambitious European integration process that both covered a broad swathe of the 

subject-matter of the Treaties and created competing institutions. He concludes that this  

would be such an existential threat to the viability of the EU that it  would surely be against 

Article 4(3) TEU.296 As the EU-Turkey Statement entails a risk of a creation of a parallel 

layer of EU-external migration policy where the Treaties and the Charter to a great deal 

cease to apply (maybe in exception for the EU institutions that are involved), I argue that the 

EU-Turkey Statement has similar existential quality than Peer’s warning example that is per 

definition against Article 4(3) TEU. Accordingly, even if the cooperation with the EU 

institutions in itself is in accordance and even desirable from the viewpoint of the principle 

of sincere cooperation, Article 4(3)’s character as a constitutional principle prohibits 

Member State action that includes a risk of the creation of a parallel system to the Treaties. 

297 Furthermore, in fields of exclusive Union competence the Member States should refrain 

from acting altogether. What is specific to the principle of sincere cooperation is that in the 

situation of the EU-Turkey Statement it applies continuously.298 The NF orders’ conclusion 

of the EU-Turkey Statement being a Member State measure does not affect the application 

of the principle of sincere cooperation. The principle of sincere cooperation continues to 

effect the way in which the Member States today are implementing the statement.  

 

Institutional balance  
 

Since the EU-Turkey Statement has been adopted with the involvement of the Union 

institutions, but outside the procedure set in Article 218 TFEU, the balance of the EU 

institutions has not been in accordance with what this provision dictates. According to the 

CJEU, one purpose of Article 218 TFEU is precisely this, establishing a balance between 

 
296 Steve Peers, 'Towards a New Form of EU Law: The Use of EU Institutions outside the EU Legal 

Framework' (2013) 9 EuConst 37, 71. 
297 Peter Van Elsuwege  links the duty of sincere cooperation to the public international law principle of pacta 

sunt servanda and the concept of federal loyalty. Peter Van Elsuwege The Duty of Sincere Cooperation and Its 

Implications for Autonomous Member State Action in the Field of External Relations in Marton Varju (ed.) 

Between Compliance and Particularism Between Compliance and Particularism – Member State Interests and 

European Union Law (Springer Nature Switzerland AG 2019), 283. 
298 On how the principle of sincere cooperation affects the Member States’ administration of asylum seekers, 

see Mattias Wendel, 'The Refugee Crisis and the Executive: On the Limits of Administrative Discretion in the 

Common European Asylum System' (2016)17 German LJ 1005. 
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the institutions.299 Heliskoski observes that there is a connection of the procedural aspect of 

Article 218 TFEU to the powers of the institutions and the principle of institutional 

balance.300  

      Before addressing the principle of institutional balance itself, attention should be payed 

to the possibility of applying Article 218 TFEU to agreements adopted by the Member 

States. Heliskoski suggest that the scope of the application of Article 218 TFEU is in fact 

broader than simply an article made to encompass international agreements adopted by the 

Union. This is because firstly, Member States are parties to a number of international 

agreements that are in the field of Union exclusive competence, and secondly, because the 

drafting of some provisions of Article 218 TFEU in themselves suggest that they could also 

cover agreements of the Member States.301 As I have indicated above, the Court has for 

instance considered it to be able to give an Opinion under what is now Article 218(11) TFEU 

on an agreement the Union is not a party to.302 Similarly, Article 218(9) has been applied by 

the Court to an agreement that fell within the competence of the Union and to which some 

of the Member States but not the Union were party to (in order to establish the positions that 

were to be concluded on behalf of the Union).303  

      However, as lucrative it would be to apply the entire Article 218 in analogy to the EU-

Turkey Statement, the Court has reserved the application of this entire provision to 

agreements negotiated and concluded by the EU.304 Heliskoski however suggests that Article 

218(1) could be used in cases where the agreement belongs to the field of exclusive Union 

competence and the Union empowers the Member States to adopt an agreement in their 

behalf.305 As evidenced above, the latter has not been the case in the EU-Turkey Statement. 

      When an international agreement is adopted in accordance with Article 218 TFEU, the 

checks and balances of the EU institutions are set in the article itself. When it comes to 

informal agreements, no similar Treaty provision exists. France v Commission concerned 

non-binding guidelines adopted by the Commission, allegedly in violation of Article 218 

 
299 Case C-327/91 France v Commission [1994] EU:C:1994:305, para 28. 
300 Joni Heliskoski ’The procedural law of international agreement: A thematic journey through Article 218 

TFEU’ (2020)57 CML Rev. 79, 82. 
301 The wording of the provisions of Article 218(9) and (11) refer merely to “agreements” and not specifically 

to Union agreements. Joni Heliskoski ’The procedural law of international agreement: A thematic journey 

through Article 218 TFEU’ (2020)57 CML Rev. 79, 85–86. 
302 CJEU Opinion 2/91, ILO [1993] EU:C:1993:106. 
303 Case C-399/12, Germany v. Council, EU:C:2014:2258. 
304 Ibid., para 52. 
305 Joni Heliskoski ’The procedural law of international agreement: A thematic journey through Article 218 

TFEU’ (2020)57 CML Rev. 79, 89 
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TFEU. The Court found that as it did not constitute a binding agreement, it did not fall under 

Article 218 TFEU.306 However, the Court held that in determining which institution should 

adopt the non-binding agreement the answer would be found from “the division of powers 

and the institutional balance established by the Treaty”. 

      The principle of institutional balance is anchored in the Article 13(2) TEU that states 

that ‘each institution shall act within the limits of the powers conferred on it in the Treaties, 

and in conformity with the procedures, conditions and objectives set out in them. The 

institutions shall practice mutual sincere cooperation.’307 Outside Article 218 TFEU the 

powers of the institutions as set in the Treaties are however painted with a large brush: the 

concepts are broad and the powers are to some degree overlapping.308 Yet the case law of 

the Court gives guidelines on how to go about in determining the division of powers of the 

institutions in the adoption of informal agreements. In the case Council v Commission (EU-

Switzerland MoU) concerning a non-binding EU-Switzerland Memorandum of 

Understanding,309 the Court found that in the light of the powers allocated for the institutions 

in the Treaties, the Commission solely had the power to negotiate the informal agreement as 

per Article 17(1) TEU, but not the power to conclude the agreement. The latter required 

“policy-making and coordinating functions” that were reserved for the Council in Article 

16(1) TEU and the “planning of the Union’s external action” that was reserved for the 

Foreign Affairs Council in Article 16(6) TEU. Accordingly, in adopting the agreement the 

Commission had violated Article 13(2) that reflects the principle of institutional balance. 

The Commission’s decision concerning the adoption of the agreement was annulled.310 

      The EU-Turkey Statement was not found by the General Court to be an act of the EU in 

any sense, not even a non-binding measure adopted by the Union institution. Despite this, 

the principle of institutional balance rooted in the procedural guidelines of Article 218 TFEU 

and other Treaty provisions constituting the respective power of each of the institutions 

 
306 C-233/02 France v Commission EU:C:2004:173, paras 38–46. 
307 The length of this thesis does not allow for a comprehensive analysis of both institutional balance and 

sincere cooperation of institutions. For an extensive review of both institutional balance and sincere 

cooperation, see Panos Koutrakos ‘Institutional balance and sincere cooperation in treaty-making under EU 

law’ (2019)68[1] I.C.L.Q. 1. 
308 Panos Koutrakos ‘Institutional balance and sincere cooperation in treaty-making under EU law’ (2019)68[1] 

I.C.L.Q. 1, 6; Joni Heliskoski lists the more general provisions of the Treaties governing the power of each 

institution as follows: ‘Articles 13(2), 14(1), 16(1) and 17(1) TEU.’ Joni Heliskoski ’The procedural law of 

international agreement: A thematic journey through Article 218 TFEU’ (2020)57 CML Rev. 79, 113. 

I would add Article 19 TEU to Heliskoski’s list, as the EU-Turkey Statement demonstrates how the role of the 

Court of Justice can risk being swiped away with the choices that are made with regard to the instrument used 

in concluding international agreements.  
309 Case C-660/13 Council v Commission (EU-Switzerland MoU) [2016] EU:C:2016:616. 
310 Ibid., paras 30–48. 
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demonstrate how far this balance has been tilted in the involvement of the institutions in the 

EU-Turkey Statement. The EU institutions are undeniably implementing EU external 

migration policy through the EU-Turkey Statement. This can be seen from any policy 

document of the Commission concerning external migration policy.311 When this policy is 

applied through the negotiation, adoption, and implementation of a measure such as the EU-

Turkey Statement, the involvement of the EU institutions does not abide by the procedural 

rules set in the Treaty. The Council, the Parliament and the Court of Justice of the European 

Union are given no role in the different stages of the negotiations, adoption and 

implementation of the statement. This differs remarkably from a situation where the EU-

Turkey Statement would have been adopted as an EU agreement according to Article 218 

TFEU or even as an informal agreement adopted by the Union, as the EU-Switzerland MoU 

case demonstrates.  

 

Findings of section three 
 

The Treaties as interpreted by the CJEU set the boundaries for Member State external 

action and involvement of the institutions and these conditions are not fulfilled in the case 

of the EU-Turkey Statement 

 

In this section I have examined the legal nature of the EU-Turkey Statement under EU law 

in a more comprehensively that was possible on the basis of the minimalist and facts based 

approach of the NF orders. First, I demonstrated why the closer assessment of the bindingess 

under public international law is not relevant as this attribute is not necessary for the CJEU 

to review the agreement. I also found that the EU-Turkey Statement seems to be an act with 

legal effects.  

      Then I continued the path indicated by the NF orders to find out what was missing from 

the orders. First, I looked at the possibility of the statement being a Member State act with 

involvement of the EU institutions. I found that the case law of the CJEU sets conditions on 

the involvement of the EU institutions that are not fulfilled in the case of the EU-Turkey 

Statement. I also looked at whether the statement could be seen as an agreement enacted by 

the Member States on behalf of the Union. Since all the mechanisms related to this procedure 

 
311 For instance the Commission communication on the new pact on Migration and Asylum refers to the Eu-

Turkey Statement as a deep engagement and dialogue that will require the continuing of EU funding.  

Commission, Communication from the Commission to the European Parliament, the Council, the European 

Economic and Social Committee and the Committee of the Regions on a New Pact of Migration and Asylum, 

Brussels, 23.9.2020 COM(2020) 609 final. 
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such as the decision concerning the authorisation of the Member States to act in behalf of 

the Union were missing, I concluded that this was not the case.  

      I proceeded to the legal analysis the Member States’ external action with regard to 

competence and the principle of conferral, and found that the scope of the EU-Turkey 

statement seems to belong extensively to the exclusive competence of the Union. The ability 

of the Member States to act with regard to these fields is restricted by the question of 

competence alone and through the principle of sincere cooperation. Also in the area of shared 

competence, Member States must comply with their obligations under the Treaties. Lastly, 

the assessment of the principle of institutional balance showed how the  process of applying 

EU migration policy through a measure of the Member States such as the EU-Turkey 

Statement, distorts the balance set in the Treaties for the division of powers between the 

institutions.  

4. A parallel sphere of EU external migration policy? 
 

From treaties to innovative approaches of partnership  
 

“Even with the best solution for the common migration policy we need also to have some 
partnerships with third countries. It will be necessary also in the future to keep the possibility to have 

a strong channel of cooperation, to have strong partnerships. Look, the return policy for example, 
it’s not possible to deliver on the return policy if we don’t have concrete partnerships, concrete 

agreement with third countries.” 312 

 

      The quote of Charles Michel, the President of the European Council, captures some 

important elements of the current development of the external EU Migrant policy: 

informality, externalisation and conditionality.313 These elements can be found in most 

current documents on EU migration policy. Today, migrants are not primarily returned to 

their countries of origin in accordance with formal and binding agreements between the 

 
312 Charles Michel’s answered to a question concerning  EU values at the Greek-Turkish border in March 2020. 

During that time, violent events had followed at the border just days after the Turkish president Erdogan 

stopped implementing the EU-Turkey Statement and opened Turkey’s border towards Europe. For Charles 

Michel’s talk, see Charles Michel ‘Opening plenary by Charles Michel President of the European Council’ 

(CEPS Think Thank, 5 March 2020) <https://www.youtube.com/watch?v=BnzqchgijLs>, question and answer 

can be heard from 46.00 minutes onwards, accessed on 7 August 2020; For the events at the border, see ‘EU 

chief says Greece is Europe's shield in migrant crisis’ BBC (3 March 2020)  

<https://www.bbc.com/news/world-europe-51721356> accessed on 27 October 2020.  
313 Charles Michel mentions economic development, social issues, climate change and even digital agenda as 

questions that can be connected to partnerships on migration. Charles Michel ‘Opening plenary by Charles 

Michel President of the European Council’ (CEPS Think Thank, 5 March 2020) 

<https://www.youtube.com/watch?v=BnzqchgijLs> accessed on 7 August 2020; On informality in the Union’s 

external migration policy, see Caterina Molinari ‘The EU and its perilous journey through the migration crisis: 

informalisation of the EU return policy and rule of law concerns’ (2019) 44[6] E.L. Rev. 824, 831. 
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Union and the respective states but instead they are prevented from entering the European 

Union using complex informal arrangements involving obligations knit in a net of financing 

and other forms of support to third parties. The EU calls this cooperation “innovative 

approaches to partnership with third countries”.314  

      Four years prior to the President of the European Council’s comment cited above, the 

EU-Turkey Statement was adopted as an answer to the Migration Crisis. The significance of 

the EU-Turkey Statement presents itself if it is looked at against the development of EU’s 

external migration and asylum policy. This section consists of an overview of the current 

developments of the external EU migration policy and how the EU-Turkey Statement on 

one hand is a continuum of this development and on the other hand, brings something new 

to the table. There are indications of the EU-Turkey Statement even being seen as a model 

for cooperation on external migration policy. I will address some of the informal agreements 

adopted after the EU-Turkey Statement that bear resemblance to the statement. These 

agreements concern the return of asylum seekers and in some cases they include obligations 

on preventing asylum seekers from reaching the European Union.    

      This part of the thesis also assesses the potential risks of adopting agreements with third 

states in the format of the EU-Turkey Statement. I address the significance of the 

constitutional guarantees of Article 218 TFEU and how these are lost when agreeing turns 

informal. What is more, I argue that when an agreement is assigned as a Member State 

agreement where EU institutions merely participate in an assisting role, the loss of 

constitutional guarantees embedded in the Treaties is even more significant. I argue that this 

development entails a risk of a parallel sphere of EU external migrant policy being formed 

where the Treaties cease to apply.  

      To prevent this from happening, I suggest in the last part of this section, that the lack of 

constitutional guarantees can be solved with a constitutional approach. This can be done 

through using the meta-teleological approach of the CJEU.  

 

The EU’s external migration and asylum policy and the EU-Turkey Statement  

 
 

 
314 This term can be found in the Commission’s communication on the European Agenda on Migration, 

Commission, ‘Communication from the Commission to the European Parliament, the European Council and 

the Council - Progress report on the Implementation of the European Agenda on Migration’ COM(2019) 481 

final. 



 

 

 

   65 

The European Union has a legal system of asylum, referred to as the Common European 

Asylum System315. It consists of three directives and two regulations316, harmonising the 

rules on asylum317 and reception conditions318 in the Member States. Other secondary 

legislation relevant to migration and asylum are (amongst others) the family reunification 

directive319, the returns directive320 and the Frontex regulation. The legislation on asylum 

and migration is applied with the Charter of Fundamental Rights of the European Union.321 

The internal asylum framework has been developed and upheld through the interpretation of 

the Court of Justice.322 

      The development of the Union’s migration policy has been characterized by a 

dichotomy. On one hand, there has been significant development of the internal legislative 

system of asylum and migration connected to the development of fundamental rights in the 

Union. On the other hand, the external dimension of migration policy has been disconnected 

 
315 On the CEAS and the refugee crisis, see Cecilia Rizcallah ‘Facing the Refugee Challenge in Europe: A 

Litmus Test for the European Union’ (2019) 21 EJLM 238. 
316 Commission, ‘Common European Asylum System’ <https://ec.europa.eu/home-affairs/what-we-

do/policies/asylum_en> 
317 Asylum Procedures directive; Directive 2011/95/EU of the European Parliament and of the Council of 

13 December 2011 on standards for the qualification of third-country nationals or stateless persons as 

beneficiaries of international protection, for a uniform status for refugees or for persons eligible for subsidiary 

protection, and for the content of the protection granted [2011] OJ L 337 (Qualification directive);  
Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013 establishing the 

criteria and mechanisms for determining the Member State responsible for examining an application for 

international protection lodged in one of the Member States by a third-country national or a stateless person 

[2013] OJ L 180 (Dublin regulation); Regulation (EU) No 603/2013 of the European Parliament and of the 

Council of 26 June 2013 on the establishment of 'Eurodac' for the comparison of fingerprints for the effective 

application of Regulation (EU) No 604/2013 establishing the criteria and mechanisms for determining the 

Member State responsible for examining an application for international protection lodged in one of the 

Member States by a third-country national or a stateless person and on requests for the comparison with 

Eurodac data by Member States' law enforcement authorities and Europol for law enforcement purposes, and 

amending Regulation (EU) No 1077/2011 establishing a European Agency for the operational management of 

large-scale IT systems in the area of freedom, security and justice [2013] OJ L 180 (EURODAC regulation). 
318 Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying down standards 

for the reception of applicants for international protection  OJ L 180 (reception conditions directive) 
319 Council Directive 2003/86/EC of 22 September 2003 on the right to family reunification (Family 

reunification directive) [2003] OJ L 251. 
320 Directive 2008/115/EC of the European Parliament and of the Council of 16 December 2008 on common 

standards and procedures in Member States for returning illegally staying third-country nationals [2008] OJ L 

348 (Returns directive). 
321 As per Article 51(1) of the Charter 
322 Key cases of the CJEU are amongst others N.S, that concerned the prohibition of refoulement within the 

Dublin-procedure, and A.S, that concerned a child refugee’s right to family reunification and lately, the 

infringement cases against Poland Hungary and the Czech Republic. Case C-411/10 N.S. and Others [2011] 

EU:C:2011:865, Case C-550/16 A and S v Staatssecretaris van Veiligheid en Justitie [2017] EU:C:2018:248 

and Joined Cases C-715/17, C-718/17 and C-719/17 Commission v Poland, Hungary and the Czech Republic 

[2020] EU:C:2020:257 and the numerous cases on the interpretation of the Dublin regulation, such as Case C-

578/16 C.K. and Others [2017] EU:C:2017:127. 
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from access to rights or procedural guarantees.323 The implementation of the EU’s external 

migration policy, focused on preventing migrants from entering the Union, leads to the fact 

that most asylum seekers and migrants have no access to the EU’s internal asylum system 

and its procedural rights.324  

      The EU-Turkey Statement has been called a change of paradigm in the EU migration 

policy.325 I argue that it is due to its legal form and substance. First, what is new to the EU-

Turkey Statement is form: the combination of effectiveness and the impossibility of 

challenging the agreement legally through courts (or politically through the European 

Parliament). This is possible due to the (alleged) legal nature of the agreement as an informal 

statement adopted by the Member States.  

      Informality in itself is not a new phenomenon in EU external migration policy. Maarten 

Vink and Claudia Engelman suggested already in 2012 that the informal governance 

dynamics have been present in European asylum governance for two decades.326 The turn to 

informal agreements on readmission between the Union and third states followed the failure 

of the adoption of formal readmission agreements. Third countries did not share the interest 

of the EU of taking back migrants that were deported from the Union. Therefore, incentives 

in the field of development aid, financial assistance and visa facilitations were created.327 

These incentives were included in informal cooperation agreements.  

      Caterina Molinari explains that the relative weight of formal and informal agreements 

has shifted, with the latter becoming the standard in the EU when agreeing upon readmission 

with third countries. Molinari identifies two trends in the EU’s toolkit of international co-

operation of the last years that are the decline in using formal international treaties and the 

rise of use of other forms of co-operation.328 

 
323 For a comprehensive presentation on the impact of the outsourcing and externalization of the EU’s migrant 

policy to the right to flee and seek asylum, see a comprehensive presentation of the impact of outsourcing on 

asylum see Violeta Moreno-Lax, Accessing Asylum in Europe: Extraterritorial Border Controls and Refugee 

Rights under EU Law (First edition Oxford University Press 2017). 
324 Anna Liguori suggests that the application of the EU’s external migration and asylum policy has focused 

almost entirely on the prevention of irregular migration. Anna Liguori, Migration Law and the Externalisation 

of Border Controls: European State Responsibility (First edition Routledge 2019) 53. 
325Anna Liguori, Migration Law and the Externalisation of Border Controls: European State Responsiblity 

(First edition Routledge 2019) 55. 
326 Maarten Vink and Claudia Engelmann, Informal European asylum governance in an international context 

in Thomas Christiansen and Christine Neuhold (eds) International Handbook on Informal Governance 

(Edward Elgar 2012) 534, 551. 
327 Eleni Karageorgiou  ‘The Distribution of Asylum Responsibilities in the EU: Dublin, Partnerships with 

Third Countries and the Question of Solidarity’ (2019) 88  Nord.J.Intl.L. 315, 351– 352. 
328 Caterina Molinari ‘The EU and its perilous journey through the migration crisis: informalisation of the EU 

return policy and rule of law concerns’ (2019) 44[6] E.L. Rev. 824, 831. 
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      The Director-General of Migration and Home Affairs of the European Commission, 

Matthias Ruete has explained the turn to informality of readmission agreements.329 States, 

are, according to Ruete, unwilling to engage in the negotiations of readmission agreements, 

and therefore the tactic of the Commission is to advance practical cooperation with third 

states. Ruete claims that “[b]eing non-legally binding, they [the agreements] do not have 

any effect on Member States' and third country's obligations under international, EU and 

national law, and do not have an impact on the rights of irregular migrants”.330 The interest 

to assure that these informal agreements have no legal effects lies in the threshold of Article 

263 TFEU concerning annulment. With no legal effects, these instruments are temptingly 

untouchable.331  

      Wessel argues that the increasing use of unofficial “soft” instruments, although 

convenient in effectiveness, comes at a price of a risk of violating the EU’s key values, such 

as rule of law (Article 2 TEU), ‘the strict observance and the development of international 

law’ (Article 3(5) TEU) and a judicial system to guarantee legal protection (Article 19 

TEU).332  

      The assignment of the EU-Turkey Statement as a Member State measure gives it 

characteristics that distinguish it from previous agreements and even informal agreements 

concluded by the European Union with third states. Its combination of producing legal 

effects in the field of EU asylum policy like it was a binding agreement, but not being 

adopted as an agreement in accordance with Article 218 TFEU or even as an EU act 

producing legal effects currently seems to make the statement unreachable to the CJEU and 

to the European Parliament.  

 
329 Ruete’s letter was written in 2017 and addressed to the Chair of the European Parliament’s Civil Liberties 

Committee. Commission, ‘EU readmission developments – State of Play October 2017’, the unpublished letter 

is available at <https://www.statewatch.org/media/documents/news/2017/nov/eu-com-letter-to-ep-

readmissions.pdf> accessed 12 November 2020, 2. 
330 Commission, ‘EU readmission developments – State of Play October 2017’, the unpublished letter is 

available at <https://www.statewatch.org/media/documents/news/2017/nov/eu-com-letter-to-ep-

readmissions.pdf> accessed 12 November 2020, 2. 
331 Caterina Molinari asserts that the legal effects of instruments such as the EU-Turkey Statement and the Joint 

way forward on migration issues between Afghanistan and the EU cannot be limited. In addition, when 

establishing whether they produce legal effects or not the consequences of the informal agreeing on migrants’ 

fundamental rights must be taken into account. Caterina Molinari ‘The EU and its perilous journey through the 

migration crisis: informalisation of the EU return policy and rule of law concerns’ (2019) 44[6] E.L. Rev. 824 

863 
332 Ramses Wessel adds that these values are also upheld in relations with third states as per Article 3(5) and 

Article 21 TEU. Ramses A. Wessel, ‘Normative transformations in EU external relations: the phenomenon of 

‘soft’ international agreements’ (2021) 44[1] W.Eur.Pol. 72, 86 



 

 

 

   68 

Second, the EU-Turkey Statement presents a unique example in EU Migration policy as 

to its content. Similarly as informality, externalisation has been a corner stone of EU external 

migration policy.333 According to Anna Liguori the European Union has been implementing 

different strategies of externalized border controls, such as visa requirements, carrier 

sanctions, extraterritorial patrolling of borders and ‘safe third country’ procedures for the 

past decades.334 Nevertheless, the EU-Turkey Statement takes externalisation to a new level. 

Prior to the EU-Turkey Statement, the readmission agreements had included provisions of 

the return of migrants to third states. However, in the EU-Turkey Statement there is an 

explicit obligation for the third state to keep the migrants within its borders and not let them 

pass the EU’s external border to Europe.335 Furthermore, the statement includes the 

possibility of designating asylum applications as inadmissible on the basis that the asylum 

seeker comes through Turkey, that is now found to be a ’safe third country’. This means that 

virtually anyone entering the Union from Turkey faces a risk of being returned.336 

Even if the outsourcing of the non-refoulement principle has been implicit in cooperation 

with third states before the EU-Turkey Statement, it has not been formulated similarly 

before, as an explicit provision, forming an obligation to the third state. The obligation to 

prevent migrants from arriving has been the key component of the agreement in terms of 

effectiveness.337   

The similarity between the EU-Turkey Statement and several newer officially informal 

agreements is apparent. I present three examples. They demonstrate a possible influence of 

the EU-Turkey Statement, the use of EU funding in Member State agreements with third 

countries, and the informality of the agreements used to return migrants from the Union and 

to prevent them from even entering the EU. 

 
333 On the externalization of EU asylum policy, see Maarten den Heijer, Europe and Extraterritorial Asylum 

(Hart Publishing 2012).  
334 Anna Liguori, Migration Law and the Externalisation of Border Controls: European State Responsibility 

(First edition Routledge 2019) 53. 
335 ‘Turkey will take any necessary measures to prevent new sea or land routes for illegal migration opening 

from Turkey to the EU, and will cooperate with neighbouring states as well as the EU to this effect.’ EU-

Turkey Statement, 18 March 2016, European Council Press Release 144/16, action point 3  

<www.consilium.europa.eu/en/press/press-releases/2016/03/18/eu-turkey-statement>. 
336 Jenny Poon, ‘EU-Turkey Deal: Violation of, or Consistency with, International law?’ (2016) 1[3] Eur Papers 

1195. 
337 A study in geography shows that in the implementation of the agreement the interception of migrants before 

they arrive to the EU has been much more effective than the obligation to return migrants from the EU to 

Turkey. Jussi S. Jauhiainen and Ekaterina Vorobeva ‘Asylum seekers and migrants in Lesvos, Greece 2019–

2020’ (2020)15 Publications of the department of geography and geology of University of Turku, 14, 85. 
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The Italy-Libya Memorandum of Understanding338 is very similar to the EU-Turkey 

Statement, except it lacks the readmission scheme and has even less referrals to human rights 

obligations than the EU-Turkey Statement.339 It has been called ‘a poor replication of the 

EU-Turkey Deal.’ This MoU is formally not adopted between the EU and Libya, but EU 

seems to be involved in the implementation of the MoU through funding. The obligation to 

stop migrants is exchanged for financing that seems to origin in the EU trust Fund for 

Africa.340 The EU and its funding is mentioned in the agreement twice, in Article 2(2) and 

Article 4, that both indicate that Italy will use available funds from the EU to finance Libya. 

The Italy-Libya MoU was renewed for another 3 years in February 2020. The MoU shows 

the connection between Member State made agreements and EU external migration policy, 

as the MOU itself referrers to European Union funding in its obligations set between the 

actual parties of the MoU, Italy and Libya.341 

Similar cooperation can be found in the Memorandum of Understanding between Malta 

and Libya, initially adopted as a secret agreement, but subsequently published.342 In the 

MoU, Malta ensures that it will propose, under the article titled Financial Support, an 

increase in funding from the EU and the Member States for Libya for the protection of 

Libya’s southern borders, and the provision of necessary technologies for border control and 

protection. Malta shall ‘in coordination with the European Union’ also ‘propose funding 

towards additional maritime assets necessary for the interception and follow-up of human 

trafficking activities in the search and rescue region in the Mediterranean basin.’343 

 
338 Memorandum d'intesa sulla cooperazione nel campo dello sviluppo, del contrasto all'immigrazione illegale, 

al traffico di esseri umani, al contrabbandoe sul rafforzamento della sicurezza delle frontiere tra lo Stato della 

Libia e la Repubblica Italiana, [2017] <http://www.governo.it/sites/governo.it/files/Libia.pdf> 
339Anja Palm ‘The Italy-Libya Memorandum of Understanding: The baseline of a policy approach aimed at 

closing all doors to Europe? (EU Migration Law Blog, 2 October 2017) <http://eumigrationlawblog.eu/the-

italy-libya-memorandum-of-understanding-the-baseline-of-a-policy-approach-aimed-at-closing-all-doors-to-

europe>, accessed 16 November 2020. 
340 The European Union’s implementation partner between 2017–2020 in its project on improving Libyan 

border management was Italy. Funding details and report available at Commission’s website. Commission, 

‘Support to Integrated Border and Migration Management in Libya First Phase’ 

<https://eutf.akvoapp.org/en/project/7340/#summary> accessed 12 November 2020. 
341 English translation of Italy-Libya Mou available online. ‘Italy-Libya agreement: the Memorandum text’ 

<https://www.asgi.it/wp-content/uploads/2017/02/ITALY-LIBYA-MEMORANDUM-02.02.2017.pdf> 

accessed 12 November 2020. 
342 Ivan Martin ‘Exposed: Malta’s secret migrant deal with Libya’ Times of Malta (10 November 2019) 

<https://timesofmalta.com/articles/view/exposed-maltas-secret-migrant-deal-with-libya.748800> accessed 16 

November 2020. 
343 Memorandum of Understanding Between the Government of National Accord of The State of Libya and 

The Republic of Malta in the Field of Combatting Illegal Migration, unpublished MoU available online. 

<https://www.independent.com.mt/file.aspx?f=206640> accessed 16 November 2020, Article 5 
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Even though the Italy-Libya and Malta-Libya Mos are officially negotiated between one 

Member State and a third party, the involvement of the EU institutions is to some degree 

similar to their involvement in the EU-Turkey Statement. 

An example of an EU informal agreement with a third state resembling the EU-Turkey 

Statement in terms of denial of legal effects and bindingness is the agreement on readmission 

adopted between the EU and Afghanistan, named “Joint way forward on migration issues 

between Afghanistan and the EU”. The agreement includes a paragraph that declares it non-

binding: “The JWF is not intended to create legal rights or obligations under international 

law.”344  

Andrade argues that the “Joint way forward on migration issues” also presents a 

competence problem as regards external action. In the EU-Turkey Statement the question of 

analysis has been how the formal EU-Turkey readmission agreement has transformed the 

concurrent competence to Union exclusive competence. With regard to Afghanistan the EU 

has not concluded a formal readmission agreement. Instead, the Joint way forward on 

migration issues, that is explicitly assigned as an informal agreement, acknowledges that the 

instrument ‘cannot be interpreted as superseding the existing or preventing the conclusion 

of future bilateral agreements between the EU Member States and Afghanistan’. Andrade 

points out that this implies that the Union could exercise its external competences without 

the legal effects of transforming concurrent competence into Union’s exclusive competence 

being attached to it. Andrade argues that the instrument falling within the scope of soft law 

does not allow the Union to modify the effects of the exercising of its competences. The 

modification of the legal effects would run counter to Article 2(2) TFEU and the principle 

of sincere cooperation of Article 4(3) TEU.345 If the Union uses its competence be it in a 

formal or informal way, the general rule according to the pre-emption doctrine and Article 

2(2) TFEU is that shared competence transforms to  Union’s exclusive competence.  

There are other indications too of the EU-Turkey Statement having been just a starting 

point for measures in the field of EU’s external asylum and migration policy being adopted 

as Member State instruments where the EU institutions avoid legal responsibility. The new 

European Pact on Migration and Asylum, launched by the Commission in September 

 
344 EEAS, ‘Joint Way Forward on migration issues between Afghanistan and the EU’ 

<https://eeas.europa.eu/sites/eeas/files/eu_afghanistan_joint_way_forward_on_migration_issues.pdf> 
345 Paula García Andrade, 'EU external competences in the field of migration: How to act externally when 

thinking internally', (2018) 55[1] CML Rev 157, 197. 
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2020346 and the unpublished Commission’s call for proposals for Member States on 

cooperation with third states347 indicate that we have not seen the last of agreements 

introduced by the EU institutions as informal deals between the Member States and third 

states. The new Pact on Migration and Asylum builds strongly on cooperation with third 

countries.348 The Commission’s communication of the pact reflects several features familiar 

from the EU-Turkey Statement. Member States are highlighted as actors of EU migration 

policy,349 the agreements are kept informal and the aim of the cooperation with third states 

is ultimately stopping the migrants at the EU border (and preferably even before the border 

of the third state).350 Vice-president of the Commission Margaritis Schinas has described the 

external dimension of EU migration policy, defining the partnerships with countries of origin 

and transit as the first floor of the new European Asylum and Migration Pact, the other two 

floors being the management of external borders and internal rules for providing solidarity 

to Member States ‘under pressure’.351 

      Furthermore, there are signs of new agreements resembling the EU-Turkey Statement 

being adopted, as the Commission is now promoting agreements to be made by the Member 

States with third countries. In these agreements the EU institutions are put to work but 

remain officially outside the cooperation reflecting the arrangements of the EU-Turkey 

 
346 The new European Pact on Migration and Asylum includes a communication from the European 
Commission and a nine instruments including recommendations, proposals for regulations and amendments of 

existing directives and regulations, that will reform the Common European Asylum System. Commission, 

‘New Pact on Migration and Asylum’, all documents available on Commission’s website. 

<https://ec.europa.eu/info/publications/migration-and-asylum-package-new-pact-migration-and-asylum-

documents-adopted-23-september-2020_en>. 
347 Commission, ‘Internal Security Fund – Police, Call for proposals: Call for proposals restricted to EU 

Member States to establish a Common Operational Partnership (COP) with third countries to prevent and fight 

against migrant smuggling along migratory routes towards the EU’ (30 April 2020), unpublished document 

available at <https://www.statewatch.org/media/1403/eu-com-isf-common-operational-partnerships-migrant-

smuggling-30-4-20.pdf> accessed 27 October 2020. 
348 The communication emphasizes the need to take tailor-made approaches to Partnerships with third 

countries. Commission, Communication from the Commission to the European Parliament, the Council, the 

European Economic and Social Committee and the Committee of the Regions on a New Pact of Migration and 

Asylum, Brussels, 23.9.2020 COM(2020) 609 final, 2, 14, 17, 18, 24. 
349 The Commission states that “the EU should in particular draw on the experience and privileged 

relationships of some Member States with key partners – experience has shown that the full involvement of 

Member States in the EU migration partnerships, including through the pooling of funds and expertise via the 

various EU Trust Funds, is key to success.” The communication emphasizes the need to take tailor-made 

approaches to Partnerships with third countries. Commission, Communication from the Commission to the 

European Parliament, the Council, the European Economic and Social Committee and the Committee of the 

Regions on a New Pact of Migration and Asylum, Brussels, 23.9.2020 COM(2020) 609 final, 18. 
350 Commission, Communication from the Commission to the European Parliament, the Council, the European 

Economic and Social Committee and the Committee of the Regions on a New Pact of Migration and Asylum, 

Brussels, 23.9.2020 COM(2020) 609 final, 17–24. 
351 Commission, ‘Speech by Vice-President Schinas on the New Pact on Migration and Asylum 23 September 

2020’ <https://ec.europa.eu/commission/presscorner/detail/en/SPEECH_20_1736>. 
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Statement.352 This sounds like a formula that could risk not being reviewed by the General 

Court if an asylum seeker targeted by the cooperation seeked for the annulment of the 

agreements as per the path that has been taken by the Court in the NF orders.  

 

What follows from the General Court’s view on the legal nature of the EU-Turkey 
Statement 
 

The EU-Turkey Statement has been argued to be in violation of both European 

constitutional law and both EU and international human rights law. 353 Andrade has called it 

“an abusive use of soft law”. She considers that the combination of restricting the rights of 

individuals and lack of competence of the signatories violated key provisions of the EU 

Treaties. She considers two possibilities. If the statement really was adopted by the Member 

States they lacked competence to do so in several fields of the statement thus violating both 

the principle of conferral of powers of Article 5(2) TEU and the duty of sincere cooperation 

of Article 4(3) TEU. And if it indeed was a statement adopted by the European Council, 

contra the NF orders, the adoption of the statement was a violation of institutional balance, 

as international agreements should be concluded by the Council and with the intervention of 

the European Parliament. Wessel takes a softer approach but notes that the outcome of the 

NF orders, that is, allowing Member States use EU institutions and use treaty terminology 

while bypassing procedures, is “something that is less helpful from a legal perspective”.354  

In the following, before taking a more solution based approach I assess the consequences 

that follow from the adoption of agreements in the format of the EU-Turkey Statement. My 

focus is on the loss of procedural guarantees that are lost when agreeing is done outside the 

Treaties. Even though I will not address the substantive possible violations of EU law and 

 
352 The Commission has in April 2020 launched an initiative of Member State cooperation with third countries 

that is financed from the EU budget. According to the Commission’s call for proposals, Union Agencies can 

neither be Applicants nor Co-applicants but EU agencies such as Europol, Frontex and Eurojust in the 

implementation of the Member State – third country action is encouraged Commission, ‘Internal Security Fund 

– Police, Call for proposals: Call for proposals restricted to EU Member States to establish a Common 

Operational Partnership (COP) with third countries to prevent and fight against migrant smuggling along 

migratory routes towards the EU’ (30 April 2020), unpublished document available at 

<https://www.statewatch.org/media/1403/eu-com-isf-common-operational-partnerships-migrant-smuggling-

30-4-20.pdf> accessed 27 October 2020. 
353 See inter alia, Mauro Gatti ‘The EU-Turkey Statement: A Treaty That Violates Democracy (Part 2 of 2)’ 

(EJIL: Talk!, 19 April 2016),  <https://www.ejiltalk.org/the-eu-turkey-statement-a-treaty-that-violates-

democracy-part-2-of-2> accessed 26 October 2020; Iris Goldner Lang Human Rights and Legitimacy in the 

Implementatino of EU Asylum and Migration in Lawin Silja Voeneky and Gerald Neuman (eds), Human 

Rights, Democracy and Legitimacy in a World of Disorder (Cambridge University Press 2018) 234. 
354 Ramses A. Wessel, ‘Normative transformations in EU external relations: the phenomenon of ‘soft’ 

international agreements’ (2021) 44[1] W.Eur.Pol. 72, 87. 
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international law the EU-Turkey Statement could entail, particularly through ignoring the 

absolute character of the prohibition of non-refoulement and the prohibition of collective 

expulsions, both secured in Article 19 of the Charter, this aspect of the EU-Turkey 

Statements’ consequences should be mentioned in this context and hopefully left for further 

research.355 

These examples serve to illustrate the stormy waters where informal agreeing with third 

states where the Member States are employed as actors of EU external Migration policy can 

take us. What is needed is a Court that would steer clear of these troubled waters taking the 

course towards the values and principles of the Treaties that ultimately hold the Union acquis 

together.356 For many it seems that the only institution that is “capable of ringing the alarm 

bells” is the CJEU.357  

In the last section of this thesis, I suggest that meta-teleological approach to Treaty 

interpretation could be the solution to the legal inconsistency that appears from the NF 

orders of the General Court being final, and their conclusions being conflicting with EU 

primary law as interpreted by the CJEU. 

       

The disappearance of constitutional guarantees of Article 218 TFEU 
 

As stated above in connection with the principle of institutional balance, Article 218 TFEU 

is the provision that guides the negotiation, conclusion and application of international 

agreements of the EU. The provision has not just defined the respective powers of each 

institution taking part in the adoption of international agreement of the EU but it has served 

the purpose of “upholding and protecting the legal order of the Union.”358  Indirectly, Article 

218 TFEU also ensures the rights of those affected by the agreements, as agreements adopted 

in accordance with the article pass through a regulated procedure where all institutions and 

particularly the European Parliament and the CJEU ensure that the agreement is compatible 

with EU primary law, including the Charter rights.  

 
355 See Cecilia Rizcallah ‘Facing the Refugee Challenge in Europe: A Litmus Test for the European Union’ 

(2019) 21 EJLM 238. 
356 The expression of the Court steering clear is borrowed from both Panos Koutrakos and Joni Heliskoski. 
357 Although it should be noted that Narin Idriz used this expression prior to the ECJ dismissing the appeals of 

the NF orders and as we know, the ECJ did not live up to this expectation. Narin Idriz, ‘U-Turkey Statement 

or the “Refugee Deal”: Extra-Legal Deal of Extraordinary Times?’ (2017)6 ASSER research paper, 14 
358 Joni Heliskoski ’The procedural law of international agreement: A thematic journey through Article 218 

TFEU’ (2020)57 CML Rev. 79, 117. 
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      The Court has held that it is an autonomous provision of general application, the aim of 

which is to establish a balance between the institutions.359 The Court has also found that the 

provision is of constitutional scope.360 It confers specific powers to each institution when it 

comes to agreements between the Union and third countries: the Commission negotiates the 

agreement in compliance with the negotiating directives drawn up by the Council. The 

Council concludes the agreement, either after obtaining the European Parliament’s consent 

or after consulting it.361 If there is doubt about the compatibility of the agreement with the 

Treaties, the Court of Justice can give its opinion on the agreement at the request of a 

Member State, the European Parliament, the Council or the Commission. As has been 

demonstrated, this option is available in some situations even when the agreement is adopted 

by the Member States. When Article 218 TFEU is applicable, the Court does not have to 

look at other provisions of the Treaty or even the principle of institutional balance to 

establish the boundaries of the powers of the institutions.362 This was precisely the critique 

of Craig when he claimed that the Court had based its deduction in Pringle on false premises, 

when the Court drew the conclusion that was to be applied to the involvement of Union 

institutions in Member State agreements from Union agreements adopted under Article 218 

TFEU363.364 

      Even with regard to informal agreements of the Union, the Court has held that the 

institutions cannot overstep the powers that are conferred to them in the Treaties. The 

Commission can for instance not conclude an informal agreement since the conclusion of 

agreements is reserved for the Council.365  

      Even if informal agreement must be adopted in accordance with the respective powers 

of the institutions as they are defined in the Treaties, these informal agreements fall outside 

the scrutiny of the European Parliament, thus creating a democratic deficit. In an 

unpublished letter to the Chair of the European Parliament’s Civil Liberties Committee, the 

Commission Director-General Matthias Ruete ensured that the European Parliament’s 

political scrutiny over soft law instruments or political commitments is secured through 

 
359 Case C-327/91 France v Commission [1994]  EU:C:1994:305, para 28. 
360 Case C-425/13 Commission v Council [2015] EU:C:2015:483, para 62.  
361 Article 218 TFEU; Case C-425/13 Commission v Council [2015] EU:C:2015:483, para 62. 
362 Joni Heliskoski ’The procedural law of international agreement: A thematic journey through Article 218 

TFEU’ (2020)57 CML Rev. 79, 114. 
363 Or the preceding Article 228 of the EEC Treaty or Article 300 of the EC Treaty. 
364 Paul Craig, 'Pringle and Use of EU Institutions outside the EU Legal Framework: Foundations, Procedure 

and Substance ' (2013) 9 EuConst 263, 283; Case C-370/12 Pringle [2012] EU:C:2012:756, para 158. 
365 Case C-660/13 Council v Commission (EU-Switzerland MoU) [2016] EU:C:2016:616, paras 30–48. 
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regular reporting to the European Parliament by the Commission. The parliament members 

can turn to the reports written on the Partnership Framework, the EU-Turkey Statement, and 

the European Agenda on Migration and read them on the Commission’s webpage like the 

rest of us. This argument reminds of the claim made by the Commission in the Access Info 

Europe judgments, where it stated that there was no overriding public interest that would 

justify access to documents concerning the EU-Turkey Statement since the Commission had 

published communications on the EU-Turkey cooperation on its website.366 Päivi Leino and 

Daniel Wyatt critiqued the Court having accepted this argument observing that “public 

access is not about the institution’s communication policy”.367 Analogously, democracy 

cannot either be dependent on communication policy – and the democratic guarantees 

concerning the involvement of the European Parliament in the adoption of international 

agreements in Article 218(6),(10) and (11) TFEU cannot be replaced with the publishing of 

individual reports by the Commission. 

       In addition to the loss of the role of the parliament and its democratic scrutiny, adopting 

international commitments through instruments such as the EU-Turkey Statement provides 

for a way to circumvent the other guarantees built into Article 218 TFEU as well. Amongst 

these are the role of the Court in assessing the compatibility of the agreement with the 

Treaties of Article 218(11) TFEU, and the role of the Council in concluding the agreement.  

      Steve Peers has commented on the development of Member States borrowing EU 

institutions for their agreements and considered it prima facie problematic. He argues that 

the legal requirements of treaty amendments and the potential involvement of the European 

Parliament at the negotiation stages are being circumvented.368 Wessel argues that soft 

agreements escape the procedural rules and effects of Article 218 but nevertheless the 

Treaties continue to apply for instance through Article 16(1) and 17(1) TEU for the Council 

and the Commission respectively.369 This holds true as to informal agreements adopted by 

 
366 Case T-852/16 Access Info Europe v Commission [2018] EU:T:2018:69, paras 100, 112. 
367 Päivi Leino and Daniel Wyatt, ‘No public interest in whether the EU-Turkey refugee deal respects EU 

Treaties and international human rights? (European Law Blog, 28 February 2018) 

<https://europeanlawblog.eu/2018/02/28/no-public-interest-in-whether-the-eu-turkey-refugee-deal-respects-

eu-treaties-and-international-human-rights> 
368 Peers comment is made in connection to whether Member States should have acted through Article 20 TEU 

on enhanced cooperation or outside the Treaties altogether, as they did with regard to the ESM that was a 

Member State Treaty. The same consideration applies even more to the EU-Turkey Statement since it is 

allegedly an informal Member State measure. Steve Peers, 'Towards a New Form of EU Law: The Use of EU 

Institutions outside the EU Legal Framework' (2013) 9 EuConst 37, 40. 
369 Ramses A. Wessel, ‘Normative transformations in EU external relations: the phenomenon of ‘soft’ 

international agreements’ (2021) 44[1] W.Eur.Pol. 72. 
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the Union. I argue that the method of international agreeing used in the EU-Turkey Statement 

is more difficult – but not impossible – for the Court to grasp for its judicial review.  

      Peers suggests that there are a few situations where the CJEU in any case has jurisdiction 

to assess a Member State matter. This would be the interpretation and application of EU law 

in a situation where a Member State agreement overlaps with EU law,370 or  when the Court 

reviews the EU institutions’ activities within the framework of Member State agreements, 

even if the institutions would not be applying EU law.371  

      An interesting example of the latter that proves that the Court can and does interfere in 

the way EU institutions use their power in situations where the Member States have 

conferred task to the institutions is Ledra Advertising v Commission and ECB.372 In the 

Pringle case the Court had famously given its blessing to the Commission to participate in 

the Member State inter se ESM Treaty. 373 The MoU at stake had been negotiated by the 

Commission at the request of the Member States.374 Nevertheless, the Court held in Ledra 

Advertising v Commission and ECB that even within the framework of this Member State 

agreement, the Commission retained its role of guardian of the Treaties resulting from 

Article 17(1) TEU and should have refrained from signing a memorandum of understanding 

whose consistency with EU law it doubted. 375 The Court applied the test it created in Pringle 

where one condition was that the duties conferred to the EU institutions by the Member 

States cannot entail that the Commission makes decisions of its own that commit outside the 

agreement adopted by the Member States.376 However, this case differs from the EU-Turkey 

Statement in that the Court had found earlier in Pringle that the ESM Treaty was entirely 

outside EU competence, a conclusion reiterated in Ledra Advertising v Commission and 

ECB. The Court considered the ESM to ‘fall outside the EU legal order’.377 As I have 

demonstrated, the EU-Turkey statement tilts the competence scale to the other direction 

towards exclusive and shared competence of the Union.  

      As to the possible Charter violations committed by the EU institutions in their 

participation in the implementation of the EU-Turkey Statement, it seems that they indeed 

 
370 Steve Peers, 'Towards a New Form of EU Law: The Use of EU Institutions outside the EU Legal Framework' 

(2013) 9 EuConst 37, 55–58. 
371 Ibid., 55. 
372 Joined Cases C-8/15 to C-10/15 Ledra Advertising v Commission and ECB [2016] ECLI:EU:C:2016:701 
373 Case C-370/12 Pringle [2012] EU:C:2012:756. 
374 Ibid., para 52. 
375 Joined Cases C-8/15 to C-10/15 Ledra Advertising v Commission and ECB [2016] ECLI:EU:C:2016:701, 

para 59. 
376 Ibid., para 53. 
377 Ibid., para 54. 
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must apply the Charter at all times.378 Also this guarantee could be inadequate as it merely 

is enough for the assessment of a single violation and not enough to fix problems that are 

clearly at the “system-level” of EU and Member State internaction. Furthermore, assessing 

who is responsible for violations committed as a result of the EU-Turkey Statement, where 

in effect the EU institutions work together with the Member States is not an easy task. This 

is demonstrated in the recent case that has gained publicity where allegedly a pull back from 

Greece to Turkey was organised by a Greek official on a German boat as part of a Frontex 

operation.379 

      From an agreement being adopted under Article 218 TFEU follows that the agreement 

can assuredly be reviewed by the Court ex ante prior to its conclusion under Article 218(11) 

TFEU but also ex post after its conclusion for instance under the Article 263 TFEU 

annulment procedure. This judicial control that ensures the compatibility with the Treaties 

is lost when an agreement is adopted outside Article 218 TFEU, and even more when the 

agreement is adopted in by the Member States and the EU institutions, with the Member 

States being assigned as the authors. 

 

The constitutional approach  
 

In this last part of this section I will try to solve the discord of EU law that I claim follows 

from the outcome of the NF orders analysed in section two, the case law of the CJEU on the 

principles of EU law discussed in section three, and the constitutional hurdle addressed in 

section four of informal agreements being adopted outside the Treaty procedure.  

      As I stated in section two, the NF orders became final under EU law, even though they 

were never reviewed in substance by the ECJ that dismissed the appeals as inadmissible. As 

is evidenced from the findings of section three of this thesis, these orders create considerable 

tension with previous case law of the CJEU on Member States conferring powers to EU 

institutions outside the Treaties and with the case law of the CJEU on several founding 

 
378 Steve Peers compares the explanations to the Charter and comes to this conclusion since the explanations 

no Article 51(1) confirm only with regard to the Member States that the Charter binds them when they act 

within the scope of Union law, compared with the statement on the EU institutions, where the explanations 

declare simply that the Charter applies to the institutions and bodies of the Union. Explanations relating to the 

Charter of Fundamental Rights [2007] OJ C 303; Steve Peers Towards a New Form of EU Law?: The Use of 

EU Institutions outside the EU Legal Framework European Constitutional Law Review, 9: 37-72, 2013, 52. 
379 See Nikolaj Nielsen ‘Confusion over Frontex's Greek pushback investigation’ EU Observer (28 October 

2020) <https://euobserver.com/migration/149888> accessed 12 November 2020; Questions and answers in the 

Bundestag of Germany. Deutscher Bundestag 19/188 Stenografischer Bericht 188. Sitzung Berlin, Mittwoch, 

den 4. November 2020, 23751. 
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principles of EU, such as the principles of conferral, sincere cooperation and institutional 

balance.   

      The NF orders create a state of inconsistency of EU law. This is evident by The European 

Council, that has used its platform to inform the Committee of the Permanent 

Representatives (Coreper) of the NF orders becoming final. In its letter, the European 

Council claims that the finding according to which the EU-Turkey Statement does not relate 

to an act of the European Council nor of any other body, office of agency of the Union 

stands.380  

      I find that this is conflicting with the fact that is perfectly possible that a new action for 

annulment is brought before the General Court on the EU-Turkey Statement, or a similar 

measure used in agreeing with a third country by the Member States acting in cooperation 

with the EU institutions. Even if this case was dismissed as inadmissible by the General 

Court, a proper appeal that the Court would find admissible could lead to a different solution.  

      Similarly, the question of the compatibility of the EU-Turkey Statement and EU law 

could be referred to the CJEU through the preliminary procedure. If one of these options 

would occur, there are interpretative techniques of EU law that can settle the following legal 

question: Is the EU-Turkey Statement, as an informal Member State agreement where the 

EU institutions are involved in the negotiation, conclusion and implementation of the 

agreement,  where the agreement is adopted in a field that belongs to Union exclusive 

competence compatible with the Treaties, taking into consideration the final orders the 

General Court of the NF orders? The length of this question is unapologetic, but the elements 

of the legal puzzle are 1. Informality 2. Member States as the agreeing party3. Involvement 

of EU institutions 4. Adoption in a field of exclusive Union competence and 4. The final 

conclusions of the NF orders.381 

      A few remarks of what could be taken into consideration when solving this dilemma. 

      First, the Court has in cases concerning informal agreements set limits on the EU 

institutions ensuring compliance with EU law.  An example is the above mentioned case of 

Ledra Advertising v Commission and ECB case, where the Court interfered in how the 

 
380 Council of the European Union ‘Information Note’  (12217/18, 20 September 2018) 

<https://data.consilium.europa.eu/doc/document/ST-12217-2018-INIT/en/pdf>, accessed 13 November 2020. 
381 And the boundaries the principles of sincere cooperation and institutional balance set on the Member States 

and the EU institutions.  
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Commission was using the power that the Member States had conferred upon it outside the 

Treaties and found a violation of Article 17(1) TFEU. 382 

      Second, the powers of the institutions are conferred to the institutions in the Treaties and 

the provisions that concern this conferral bind the action of the institution to the Treaties, as 

noted by Wessel.383 For instance the Commission that has been considerably active with 

regard to the EU-Turkey Statement is assigned a role as “the guardian of the Treaties” in 

Article 17(1) TEU. Surely this cannot mean participating in the creation of a legal field 

where EU asylum and migration policy is applied but the Treaties are not? The requirement 

that formulated by the CJEU in Pringle forbids EU institutions to participate in tasks where 

the essential character of their powers is altered.384 Thomas Verellen has formulated that a 

consequence of informality of EU agreements is that the legislator is bypassed in favour of 

the executive.385  

      The new form of agreeing exemplified in the EU-Turkey Statement does not only bypass 

the legislator, but to some degree, EU law. The case law forbidding the use of EU institutions 

seems quite straightforward. EU institutions cannot participate in activities of the Member 

States that belong to the exclusive EU competence and contribute to “creating a parallel 

universe, inside the EU legal order, with the potential of violating basic EU principles.”386 

      Third, the CJEU has role as the true Guardian of the Treaties, as set in Article 19 TEU 

where the role of the Court is to ‘ensure that in interpretation and application of the Treaties 

the Law is observed’ has led to the Court to confirming that ‘the European Union is based 

on the rule of law’. In cases like Kadi and Les Verts v. Parliament the Court has held that 

“the Community is based on the rule of law, inasmuch as neither its Member States nor its 

institutions can avoid review of the conformity of their acts with the basic constitutional 

charter, the EC Treaty, which established a complete system of legal remedies and 

procedures designed to enable the Court of Justice to review the legality of acts of the 

institutions”.387 Ensuring that there is a possibility for the CJEU to engage in this task in all 

 
382 Joined Cases C-8/15 to C-10/15 Ledra Advertising v Commission and ECB [2016] ECLI:EU:C:2016:701, 

para 59. 
383 Ramses A. Wessel, ‘Normative transformations in EU external relations: the phenomenon of ‘soft’ 

international agreements’ (2021) 44[1] W.Eur.Pol. 72, 83. 
384 Case C-370/12 Pringle [2012] EU:C:2012:756, para 162. 
385 Thomas Verellen ‘On Conferral, Institutional Balance and Non-binding International Agreements: The 

Swiss MoU Case’ (2016) 1[3] Eur Papers 1225, 1230. 
386 Ramses A. Wessel, ‘Normative transformations in EU external relations: the phenomenon of ‘soft’ 

international agreements’ (2021) 44[1] W.Eur.Pol. 72. 
387 Joined Cases C-402/05 P and C-415/05 Kadi and Al Barakaat International Foundation v Council and 

Commission [2008] EU:C:2008:461, para 281; case 294/83 Les Verts v Parliament [1986] EU:C:1986:166, 

para 23; This combination of Article 19 TEU, the Kadi and Les Verts cases is how Koen Lenaerts and José A. 
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fields where EU policy and EU law is applied, is thus a constitutional matter. In matters that 

seem difficult to solve strictly formally a constitutional approach (and some judicial courage) 

is needed. Only this way, the consistency of the Union law can be safeguarded.  

      Miguel Poiares Maduro refers to the teleological interpretation of EU law as the 

“systemic understanding of the EU legal order that permeates the interpretation of all its 

rules” where the Court interprets a rule ‘in the light of the broader context provided by the 

[EU] legal order and its ‘constitutional telos’.388 Maduro differentiates two telos, the telos of 

the rules that are interpreted and the telos of the legal context in which those rules exist.  

Where the Court reasons with the telos of its entire legal system, Maduro calls it the meta-

teleological approach. He asserts that this view is particularly important ‘in view of 

autonomy of the Community legal order and its subjection to the rule of law’.389  

      Maduro’s theory also provides for the values the interpretation of the EU-Turkey 

Statement needs to be solved, which are the values of not only legal certainty but also 

coherence and uniformity.390 In order to uphold these values of EU law the Court must be 

coherent and consistent in not just interpreting a single rule, but understanding how this 

interpretation of one rule fits into “the entire legal system”391, and I would add, its predicable 

near future.  

      Molinari insist that when evaluating an informal agreement in the field of migration the 

connection of the instrument to the consequences informal agreeing entails on migrants’ 

fundamental rights must be taken into account. She connects failure to do so to a direct threat 

of the rule of law principle of the EU being made void of fundamental rights, without which 

rule of law becomes “an empty procedural vessel”.392 Molinari connects the systematic 

recourse to informal deals to “strategic avoidance of judicial and democratic accountability 

of the Union’s action.”393 I argue that the fact that informality has become so widely used in 

migration agreements presents a threat to the most basic rights of individuals. This is because 

the risk of violation of fundamental rights is especially elevated in the field of refugee and 

migration law. The right to non-refoulement and the right to request asylum are both 

 
Gutiérrez-Fons begin their article. Koen Lenaerts and José A. Gutiérrez-Fons, ‘To say what the law of the EU 

is: Methods of interpretation and the European Court of Justice’ (2014) 20 Colum J Eur L3, 4. 
388 Miguel Poiares Maduro, 'Interpreting European Law: Judicial Adjudication in a Context of Constitutional 

Pluralism' (2008) 1 Eur J Legal Stud 137, 140. 
389 Ibid., 140. 
390 Ibid., 146. 
391 Ibid., 147. 
392 Caterina Molinari ‘The EU and its perilous journey through the migration crisis: informalisation of the EU 

return policy and rule of law concerns’ (2019) 44[6] E.L. Rev. 824, 863. 
393 Ibid., 824. 
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inherently connected to the right to life and right not to be subjected to torture, inhuman or 

degrading treatment or punishment. These rights are upheld with effective judicial 

protection, and that is the element that deteriorates when formal agreements are presented 

as informal, and I argue, even more when they are presented in the form of the EU-Turkey 

Statement as cooperation of the Member States and Union institutions. 394 

      Next time the General Court or the ECJ is confronted with the EU-Turkey Statement or 

a similar legal construction of Member State and Union cooperation, in order to solve the 

presented legal conflict, the interpretation should follow Maduro’s reading of securing a 

consistent and coherent interpretation of EU law. The General Court could have avoided the 

worst hurdles in the NF orders of sending a conflicting message of the current status of EU 

law to the Member States and EU institutions, through ensuring an interpretation of the 

situation according to the following. 

1. Interpreting the facts in accordance with guidelines set by the CJEU in its case law.395 

2. Interpreting the law in context of the obligations flowing from the Treaties for both 

the EU institutions and the Member States as interpreted by the CJEU.396 

3. Interpreting the facts and the law in accordance with the entirety of the EU legal 

system, taking into account the extra-legal field to which a formal and superficial 

interpretation of EU law can lead.397 

 I have argued that the form of the measure chosen in the EU-Turkey Statement takes the 

matter of agreeing on the subject of EU external migration policy with third states further 

away from the Treaties and their safeguards and the possibility of judicial review by the 

CJEU. From this follows that the Court must take an even firmer approach to ensuring that 

these questions are interpreted in a manner that identifies the different connections this form 

of agreeing of the Member States and the EU institutions has to the specific provisions of 

 
394 Similarly Ramses Wessel argues that “any transformation towards soft arrangements deprives -- individuals 

from exercising their rights [of invoking provisions of agreements before the CJEU], which makes it far more 

difficult to assess possible violations of fundamental rights.” Ramses A. Wessel, ‘Normative transformations 

in EU external relations: the phenomenon of ‘soft’ international agreements’ (2021) 44[1] W.Eur.Pol. 72, 85. 
395 Opinion of AG Jacobs in joined cases C-181/91 and C-248/91 European Parliament v. Council of the 

European Communities and Commission of the European Communities (Bangladesh Aid) [1992] 

EU:C:1992:520, para 17; Joined cases C-181/91 and C-248/91 European Parliament v Council of the 

European Communities and Commission of the European Communities (Bangladesh Aid) [1993] 

EU:C:1993:271.  
396 As presented in the thesis in its section three and four. 
397 I suggest a combination of Maduro’s meta-teological approach an understanding of the risks that informality 

entails for the EU principles and constitutional guarantees. For meta-teleological approach Miguel Poiares 

Maduro, 'Interpreting European Law: Judicial Adjudication in a Context of Constitutional Pluralism' (2008) 1 

Eur J Legal Stud 137;  For the risks of informality, see Ramses A. Wessel, ‘Normative transformations in EU 

external relations: the phenomenon of ‘soft’ international agreements’ (2021) 44[1] W.Eur.Pol. 72. 
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the Treaties and the Treaties as a whole. 

      Lastly, Wessel has been claimed that non-regulation of an extensive area of EU external 

action has already allowed for the emergence of a parallel reality which favours pragmatism 

over basic structural principles (of the Treaties).398 The NF orders concerning the EU-

Turkey Statement have been accused of giving in to a crisis mentality where acting outside 

the Treaty framework is legitimized. 399 Lenaerts is hopeful of that the Court of Justice does 

beak nor bend, and judicial guarantees remain even amid the refugee crisis.400 The cases of 

the CJEU that Lenaerts uses to justify his view concern the Dublin regulation.401 As I have 

argued, the judicial guarantees of the external migration and asylum policy have been less 

rigorously regulated in the Union than the internal migration and asylum rules to which the 

Dublin regulation belongs. One can be hopeful of the Court finding the same “inner strength” 

with regard to EU externality as well.  

 

Findings of section four 
 

The risk of constitutional trouble that follows from EU external migration policy being 

carried out through Member States can be solved 

 

This section has taken a broader view to the EU-Turkey Statement as a part of legal 

development in the Union. As I have demonstrated, informality as such is not new, nor is 

externalisation in the EU tool box of EU external migration and asylum policy. As literature 

has highlighted, choosing informal means of agreeing with third countries already bypasses 

the checks and balances built into the Treaties that guarantee legality of the act adopted.402  

      In this section I addressed the meaning of Article 218 TFEU as a constitutional guarantee 

of institutional balance, democratic control and ultimately, legality of EU law. I found that 

CJEU has ruled on informal agreements of the European Union, even in the context of 

 
398 Ramses A. Wessel, ‘Normative transformations in EU external relations: the phenomenon of ‘soft’ 

international agreements’ (2021) 44[1] W.Eur.Pol. 72, 87. 
399 Narin Idriz, ‘U-Turkey Statement or the “Refugee Deal”: Extra-Legal Deal of Extraordinary Times?’ (2017) 

6 ASSER research paper, 14. 
400 Koen Lenaerts, The Court of Justice of the European Union and the Refugee Crisis in Koen Lenaerts and 

others (eds) An Ever-Changin Union? Perspectives on the Future of EU Law in Honour of Allan Rosas (Hart 

Publishing 2019), 3, 12. 
401 Ibid., 10–18. 
402 Ramses A. Wessel, ‘Normative transformations in EU external relations: the phenomenon of ‘soft’ 

international agreements’ (2021) 44[1] W.Eur.Pol. 72; Caterina Molinari ‘The EU and its perilous journey 

through the migration crisis: informalisation of the EU return policy and rule of law concerns’ (2019) 44[6] 

E.L. Rev. 824, 824. 
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Member States agreements.403 Nevertheless, it seems that the risk of “falling of the Court’s 

radar” rises significantly when the agreement is assigned to the Member States taking the 

form of the EU-Turkey Statement, as the NF orders clearly demonstrate. This is particularly 

worrying due to the inevitable connection migration policy has to fundamental rights.  

     In the last part of the section, I argued that the legal inconsistency of EU law that rises 

from the NF orders and the case law of the CJEU, ultimately comes down to regulating the 

basic principles of EU law: conferral, sincere cooperation and institutional balance.  This 

legal conflict can be solved taking into consideration the constitutional aspect of not just the 

rule that is interpreted, but the entire legal system of EU law. This is possible when the CJEU 

uses the meta-teleological approach advocated by Miguel Maduro.404       

5. Conclusions 
 

I conclude that NF orders of the General Court where poorly formulated in not giving the 

judicial grounds on how the EU-Turkey statement could be a Member State measure. The 

orders were at odds with not just CJEU case law but with key principles that form the 

foundation of EU law: competence and principle of conferral, principle of sincere 

cooperation and principle of institutional balance.  

      Even after careful studying on the premises on which the EU-Turkey Statement was built 

on, I can still perhaps not say if the EU-Turkey Statement is a Member State measure or an 

EU measure.  

      As a Member State measure, it seems to violate the principle of conferral as large parts 

of its substantive field belong to exclusive competence of the EU. In this case the 

involvement of the EU institutions is also against CJEU case law that prohibits the 

involvement of the institutions where the measure of the Member States belongs to a field 

of EU exclusive competence.  

      As a Union measure, the statement’s compatibility with the Treaties also arise with 

regard to its adoption process where merely a few institutions played all parts in a way that 

seems to conflict with how the Treaties address the question of institutional balance. 

Furthermore, the statement seems to conflict with EU asylum legislation and the Charter.  

 
403 Joined Cases C-8/15 to C-10/15 Ledra Advertising v Commission and ECB [2016] ECLI:EU:C:2016:701. 
404 Miguel Poiares Maduro, 'Interpreting European Law: Judicial Adjudication in a Context of Constitutional 

Pluralism' (2008) 1 Eur J Legal Stud 137. 
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      Substantially, the adoption of the EU-Turkey Statement and similar instruments that are 

assigned as informal Member State measures, where the EU institutions are de facto strongly 

involved is inherently problematic. As I have demonstrated, the creation of these kinds of 

instruments lead to the bypassing of the checks and balances such as transparency and 

democratic and judicial control that are built in the Treaties. This is apparent when compared 

to formal agreements of the EU, adopted under Article 218 TFEU, but also when the 

statement is compared to informal EU agreements.  

      Applying the EU’s external migration policy through instruments assigned to the 

Member States and in practice negotiated, adopted and implemented by the EU institutions 

is problematic in itself, as the Treaty procedures are bypassed. What is more, it entails a risk 

of creating a parallel field of EU external migration and asylum policy where migrants are 

left without judicial guarantees as to the instrument that solves their faith. This is especially 

harmful in the field of migration and asylum policy, since this field is by nature extremely 

sensitive to violations of fundamental right. The practice evidenced for the first time in the 

EU-Turkey Statement, hides the rule behind the executive, and beyond judicial control.  

      In some cases the implementation of these instruments can be reviewed, but the forum 

of the review depends on the actor involved. The overlapping action of Member States and 

EU institutions leads to a situation where no-one is legally responsible.405 As to reviewing 

the legality of the instrument itself, there exists no clear forum.  

      The NF orders demonstrate the difficulty of getting an instrument like the EU-Turkey 

Statement reviewed by the Court. I have thus argued that with regard to implementing EU 

policies through instruments such as the EU-Turkey Statement the price to be paid  for the 

creation of a parallel field of EU external policy – complete loss of judicial review –is even 

higher than when “only” dealing with  EU informal agreements. 

      The fact that the NF orders have become final under EU law, given their legal ambiguity 

(to borrow the General Court’s expression), creates a Gordian knot of constitutional 

character. However, since the ECJ has not substantially reviewed the EU-Turkey Statement 

I have argued that the interpretation of the questions addressed in this thesis are therefore 

not yet finally solved. This means that the ECJ has not yet assessed an instrument such as 

the EU-Turkey Statement, and given its view on how a Member State measure with 

 
405 There might not be justice, but if one is lucky, there might be an “internal inquiry”. Frontex, ‘Frontex 

launches internal inquiry into incidents recently reported by media’ (27 October 2020) 

 <https://frontex.europa.eu/media-centre/news-release/frontex-launches-internal-inquiry-into-incidents-

recently-reported-by-media-ZtuEBP> accessed 15 November 2020. 
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institutional collaboration from the Union’s side, adopted in the field of Union’s exclusive 

competence, could be compatible with the Treaties. The EU-Turkey Statement differs from 

other similar cases assessed by the CJEU precisely in that the statement was adopted in the 

field of EU exclusive competence, and this is the point that the General Court missed. 

However, the final NF orders of the General Court create a conflicting and unsatisfactory 

legal situation of EU law, where the legal outcome of these orders evidently is incoherent 

with EU primary law as the CJEU has interpreted it. 

      Ultimately, the avoidance of judicial review, democratic control, transparency, and the 

loss of the judicial balance of the EU institutions all return to the question of rule of law. 

The need to solve the inconsistency of EU law created by the NF orders made me turn to 

EU interpretative techniques that could assist in solving this lurking legal conflict. The 

incoherence seemed to exist due to the orders conflicting directly with Treaty principles. The 

meta-teleological approach advocated by Maduro allowed for a view of this question that 

connected the legal threads between the EU-Turkey Statement, the CJEU case law, EU 

principles, the provisions of the Treaties and the entire EU acquis that is formed not only of 

the Treaties and their application, but also of its direction. The risk of the creation of a para-

legal field of EU external migration policy is evident to many scholars of EU law cited in 

this thesis. It is happening, and through the EU-Turkey Statement, it has already happened. 

The potential of the CJEU to take this into consideration and ‘ring the alarm bells’406, is 

crucial as it might determine the direction of not just EU external migration policy, but the 

EU legal system as a whole.  

 

 
406 Narin Idriz, ‘U-Turkey Statement or the “Refugee Deal”: Extra-Legal Deal of Extraordinary Times?’ (2017) 

6 ASSER research paper, 14 
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