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1. Introduction 

1.1. Background 

Currently, AI is widely used in public and private sectors. It is applied, for example, in 

the healthcare, military, and transportation, as well as in the financial markets, manufacturing 

of goods, and entertainment.1  In these cases, AI may have both intangible, such as a telephone 

application, and tangible forms, e.g., surgeon robot. Also, in the course of its application, AI 

interacts with various actors, including workers, users and patients, in other words, humans, 

along with corporations in the broad sense of the word. Such interactions, in turn, may cause 

various legal consequences depending on the sphere of application and form of AI. 

In order to substantiate this statement, I will introduce a couple of examples. It is believed 

that autonomously driving cars may have a significant positive impact on the road safety that 

is, evidently, beneficial for humans, at large.2 Unfortunately, at the time of writing there are 

already five known cases of the self-driving car fatalities.3 Consequently, issues of liability and 

allocation of the responsible person, and compensation of an injured party arise. 

Simultaneously, solutions to these problems must be reconciled with the promotion of 

innovations.4 

An example from another domain is Deep Dream Generator, called “a new form of 

psychedelic and abstract art”5. This tool may be used to modify an image uploaded by a user. 

The legal nature of such image is not specified, which means that it may be a creation of a user 

or another person. Similar to the above example, this poses a question of the attribution of 

authorship and identification of an author of the modified image. Interestingly, on the Internet 

the algorithm was credited with authorship of such modified images.6 

These and other issues related to the AI application have not gone unnoticed by the EP. 

In 2017, it issued the Recommendations, calling on the EC to consider a possibility of 

establishing a specific legal status of electronic person for the sufficiently sophisticated robots 

 
1 Bostrom 2014, 17–20; Jones and Jason 2017, 597. 
2 Bertoncello and Wee 2015. 
3 Wikiwand, List of self-driving car fatalities.  
4 Morgan 2017, 537. 
5 Deep Dream Generator website. 
6 Boehret 2016. 
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in order to deem them responsible for their autonomous and independent actions and 

decisions.7 

Subsequently, AI, law and ethics experts along with the industry leaders gave a hostile 

reception to this proposal. They affirmed that the legal status of electronic person can fit into 

neither natural, nor artificial persons categories, it may not be derived from the Anglo-Saxon 

trust model either.8  

I dare to assume that this outburst of criticism has had an effect on the EU legislator, 

since currently a possibility of ascribing legal personhood to AI is not considered anymore in 

the latest legislative initiatives of the EC. 9 Moreover, the EP in its reports of October 2020 

regarding the AI application in the sphere of intellectual property rights10 and in relation to the 

civil liability11 clearly abandoned such idea. 

It is unfortunate, in my opinion, taking into account that already in 1981 Lehman-Wilzig 

contemplated among others a possibility of recognizing AI as a person in law.12 In 1992, Solum 

dedicated his article solely to the problem of legal personhood of AI. This issue, afterwards, 

generated its portion of interest among academicians, such as Allan and Widdison, Kerr, Wettig 

and Zehendner, Teubner, Chopra and White, Pagallo, Kurki,13 who expressed their opinions 

on a possibility of according legal personhood to AI. 

In view of the persistent academic attention, although the EU’s spirt regarding the 

conferral of legal personhood on AI is, seemingly, lost, such an option, in my opinion, deserves 

due attention on a par with other alternatives to legislative regulation of AI application. 

Moreover, what is today regarded as a premature decision, tomorrow may be the best solution 

imaginable, considering the ever growing spread of AI application in various spheres of life 

and its changing social role.  

 

1.2.  Purpose  

 
7 The Recommendations, para 59 (f).  
8 Open Letter to the European Commission Artificial Intelligence and Robotics. 
9 See, for example, the White Paper. 
10 EP Report on intellectual property rights for the development of artificial intelligence technologies [2020] 
A9-0176/2020, 9, and generally. 
11 EP Report with recommendations to the Commission on a civil liability regime for artificial intelligence 
[2020] A9-0178/2020, 7, 16, 33, 38, and generally. 
12 Lehman-Wilzig 1981, 452–453. 
13 Their contributions in the study of legal personhood of AI will be discussed in more detail below. 
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The purpose of the thesis is, firstly, to describe technological development of AI and to 

provide its definition and distinctive properties. It is performed in order to demonstrate a 

change of AI’s role in the social relations that resulted in raising of a question of feasibility of 

the ascription of legal personhood to AI. 

Secondly, since the legal personhood of AI cannot be discussed without examining 

personhood and legal personhood, these phenomena will be dissected by comparing them, by 

presenting a historical overview of the latter and various approaches to its definition, and by 

focusing on such categories of legal personality as natural and artificial persons. 

The second purpose is directly related to the third one. It is, by applying the made 

observations, to discuss a possibility of conferring personhood and legal personhood on AI and 

to define an appropriate category of legal personhood corresponding to the defining features of 

AI.    

Finally, accepting a potentiality of according legal personhood to AI, its implications in 

the commercial context will be briefly examined by resorting to contract and tort law, and 

intellectual property rights.  

Consequently, in an attempt to achieve these purposes, the following questions require 

answers: 

1) Is it conceivable to endow AI with the legal personhood within the existing legal 

paradigm? 

2) What type of legal personhood should be accorded to AI? 

3) What are the implications of conferring legal personhood on AI in terms of 

commerce?   

 

1.3.  Methods 

Taking into account the hermeneutic nature of legal discipline, the relevant academic 

sources, including books and articles, along with the existing legislative documents are 

investigated, interpreted and criticized, where necessary.14 Special attention is paid to the 

examination of phenomena of personhood and legal personhood by means of the academic 

sources in order to inspect a possibility of according legal personhood to AI. 

 
14 Van Hoecke 2011, 4. 
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Additionally, considering the absence of unified binding legal regulation of AI 

application at the time of writing at the EU level, the problem, policy and law reform researches 

are pursued.15 

Finally, absence of such regulation predicates and justifies an application of the 

comparative method.16 As a result, approaches to the regulation of AI application and its legal 

personhood are examined at the international, EU and national levels. For instance, while 

examining a problem of the contracting AI, the UNCITRAL model law and UN convention 

along with the EU directive are observed. Also, definition of AI of the American legislator was 

compared with the legislative proposals in the EU. The British and Irish approaches to 

regulation of authorship of the computer-generated works are analyzed as well. 

 

1.4.  Delimitation 

The subject matter of the thesis is a sufficiently sophisticated AI, i.e. the weak (or narrow) 

AI, since it corresponds to the state of art and requires legal regulation at the present moment. 

It will be expressly indicated in the work if the strong (or general) AI is discussed for 

comparison purposes.17  

The thesis is dedicated to an examination of validity and surmountability of existing 

impediments to the ascription of legal personhood to AI and its implications in the commercial 

context. This work, however, does not promote the conferral of legal personhood on AI as the 

best possible choice but the one that deserves consideration among others due to its strong 

points. 

Finally, the commercial context is represented by respective implications of the 

ascription of legal personhood to AI in the domains of contract and tort law, and intellectual 

property rights, since they, arguably, have a paramount importance for business law, at large.  

 

1.5.  Outline 

The Master’s thesis contains introduction, four chapters and conclusions. 

Chapter 2 is designated for the presentation of AI as a technology by examining its 

historical evolution in order to track an appearance of the idea of ascription of legal personhood 

 
15 Chui and McConvill 2017, 22–23. 
16 Ibid, 163–165. 
17 Definitions of the weak and strong AI are introduced in Sub-chapter 2.2. 
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to AI and its justifiability through the lens of technological advancement. Next, differing 

academic and legislative approaches to the definition of AI are discussed. The last part of this 

chapter is dedicated to the defining features of AI, and list of such features constitutive for the 

conferral of legal personhood on AI is presented. The conclusions to Chapter 2 are provided.  

Chapter 3 is a foundation for the further discussion of a possibility of endowing AI with 

legal personhood. It is dedicated to the observation of such phenomenon as personhood by 

touching upon the classical, psychological and ethical concepts of person and upon the modern 

approaches to the notion of person in philosophy, including the utilitarian and libertarian 

theories. Next, the legal personhood is examined by presenting its evolvement over the course 

of history. Also, interrelation of personhood and legal personhood is inspected by analyzing 

approaches suggested by Naffine in her works. Discussion of the legal personhood is 

inconceivable without defining it, that is why the definition of legal personhood is presented 

by examining the Orthodox View and alternatives to it. Finally, the existing types of legal 

personality, such as natural and artificial persons, are discussed in this chapter. Chapter 3 also 

includes interim conclusions.  

Having established the basis for the further debate, potential recognition of personhood 

and legal personhood of AI is examined in Chapter 4. Accepting an idea of the ascription of 

legal personhood to AI, a question of the type of such legal personality is studied by way of 

comparison of the AI’s determining features with the corresponding characteristics of humans 

and corporations. As a result of this study, the endowment of AI with legal status of an 

electronic person is suggested. The conclusions to Chapter 4 are presented. 

The focus of Chapter 5 is implications of the conferral of legal personhood on AI in the 

commercial context that is unveiled by dint of contract and tort law, intellectual property rights. 

The problem of contracting AI is examined through the proposed solutions, such as treating AI 

as a mere tool; applying agency law to it, and; recognizing it as a legal person. In the sphere of 

tort law, a liability problem related to the unpredictability of AI’s behavior aggravated by the 

involvement of various parties is discussed from, inter alia, a perspective of the ascription of 

legal personhood to AI. As to the intellectual property rights, authorship of works and 

inventions autonomously created by AI is observed from the theoretical and practical 

standpoints, paying special attention to the advantages of conferral of legal personhood on AI. 

Also, Chapter 5 contains interim conclusions. 

Finally, the conclusions are provided. 
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2. Evolution of AI 

It is necessary to begin with the brief description of AI’s history, examining its 

emergence and development. Also, the definition of AI along with its defining features, 

evidently, requires illumination. In such a manner, I lay the groundwork for the further 

discussion of a possibility of according legal personhood to AI. 

 

2.1. Overview of History of AI 

The concept of mechanized thinking is not new and originates from philosophers, who 

were attempting to explain nature of human mind and of rational thought by dint of it. The next 

important step towards creation of autonomous machines in the modern sense, apart from 

works on probability theory, was the Frege’s 1879 publication on the mathematical logic as a 

connecting link between the rational thought and mechanization. The idea of autonomous 

machines fired imagination not only of philosophers and mathematicians but also of writers, 

such as Shelly and Čapek. Moreover, human learning, thinking, and their neurological basis 

were attracting interest of biologists and psychologists from the early years of the 20th century 

up to the 1940s, when the first computer was invented.18 This invention ignited expectations 

regarding the autonomous machines able to learn, reason, and plan.19 

In 1943, McCulloch and Pitts elaborated a model of artificial neurons, which is 

recognized as the first work on AI.20  

At that time, Turing, who had already written his work on computability, was intrigued 

by an idea of playing chess against a computer.21 Later, in 1950, he wrote his renowned article 

“Computing Machinery and Intelligence”, where the main question was whether machines can 

think. In order to answer to this question, he suggested applying the Imitation Game, which is 

now known as the Turing test. The idea of this game is to convince a human being, who is 

interrogating a machine, that she is having a conversation with another human being.22 

 
18 Buchanan et al. 2013, 87. 
19 Bostrom 2014, 4. 
20 Russell and Norvig 2017, 16. 
21 Brooks 1999, 141. 
22 Turing 1950, 433. 
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In other words, this is a behavioral intelligence test called for proving that such a type of 

machine’s behavior, being indistinguishable from the intelligent human being’s behavior, 

demonstrates thinking. And, as a result of passing this test, machine is deemed intelligent.23 

This approach received its portion of criticism from Partridge24, Johnston25, Lanier26 and 

Searle. The arguments of Searle are valuable in terms of definition of AI and, that is why, will 

be discussed below in more detail.  

If to summarize the focal issues concerning the Turing test, it remains silent to the 

question whether imitation of the human being’s intelligence demonstrates an existence of 

intelligence per se. Specifically, deception of an interviewer by the machine is not a solid proof 

that the latter is intelligent. Another question is whether a failure to pass the Turing test equates 

to the absence of intelligence in the machine. For instance, it is not necessary that young 

children are capable of passing this test, but their intelligence is, nevertheless, not questioned 

in this case.27 

Therefore, the alternatives to the Turing test were suggested by, for example, 

Feigenbaum,28 McKinstry,29 and Ebert30. 

A significant milestone in the history of AI is the 1956 Dartmouth summer research 

project on AI that was initiated by a proposal of McCarthy, Minsky, Rochester, and Shannon. 

An underlying presumption of the study of AI was that “every aspect of learning or any other 

feature of intelligence can in principle be so precisely described that a machine can be made to 

simulate it”31. This proposal already contained ideas in an embryonic state regarding neural 

networks, self-improvement or ability to learn, and randomness of AI.32 Also, a concern about 

the speed and memory limitations of the then present computers had been raised,33 which 

turned out to be prophetic later. 

 
23 Mason 2017, 216-217; University of Washington 2006, 5. 
24 Partridge 2014, 4. 
25 Johnston 1999, 57–58. 
26 Lanier 2011, 31. 
27 University of Washington 2006, 7. 
28 Feigenbaum 2003. 
29 McKinstry 1997. 
30 Lee 2011. 
31 McCarthy et al. 1955, 2. 
32 Ibid. 
33 Ibid. 
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At that stage, the forefathers, by and large, were unable to foresee future risks, including 

in the legal domain, that AI may pose. They could neither predict its limitations and failed 

expectations that led to the AI winters, 34 which will be discussed below. 

Before the AI’s first trough, researchers were exerting efforts to expand capacity of 

machines in well-defined, limited domains, such as programs that could solve simple verbal 

algebra and calculus problems, visual analogy problems.35 Centered around the simple 

semantics of these spheres, AI operated using uncomplicated assertions predefined by human 

beings. At that time, the questions of learning, spatial understanding or partial models were not 

studied by researchers.36 

Simultaneously, invention of the computer inspired development of robotics in the 1950s. 

In 1966, the Artificial Intelligence Center at the Stanford Research Institute created the first 

mobile robot, called Shakey.37 This robot operated only in the specially set space moving from 

room to room through the use of a television camera in order to achieve an aim given on the 

teletype, manoeuvring around physical obstacles or pushing them away. Consequently, Shakey 

could operate only in the predefined environment.38 Based on the Shakey model, CMU Rover 

was built, possessing three pairs of omni-directional wheels and movable camera.39 

Thus, these robots navigated in the carefully engineered blocks world with uniform and 

unsophisticated semantics, which was criticized by its primitivity, being called the “toy world”. 

At that stage, a strive for the operation in more complex domains, such as a trip planning and 

a medical diagnosing, emerged. The methods and programs available, however, were incapable 

of achieving these goals because of their simplicity. Simultaneously, the AI domain was 

experiencing a funding crisis.40 

Taking into account infancy of the concept of AI, simplicity of available AI and its 

functioning under total control of humans, it is possible to presume that the ascription of legal 

personhood to it was out of question at that moment. 

Subsequently, incapacity to handle uncertainty, data shortage, memory and speed 

limitations of computers resulted in the first AI winter, akin to the nuclear winter, in the mid-

 
34 Bostrom 2014, 6. 
35 Ibid, 7. 
36 Brooks 1999, 82, 84. 
37 Hudson 2019, 21–22. 
38 Brooks 1999, 61; Hudson 2019, 22. 
39 Hudson 2019, 22. 
40 Brooks 1999, 82–83; Bostrom 2014, 8. 
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1970s.41 The Automatic Language Processing Advisory Committee report by U.S. Government 

in 1966, and the Lighthill report for the British government in 1973 contributed significantly 

to a decline of commercial and scientific interest in AI. The failed expectations regarding AI’s 

achievements were revealed.42  

This trough was eventually followed by a new crest that began in the early 1980s by 

launching the Fifth Generation Computer Systems Project in Japan. The project focused on the 

developing of both sequential and parallel computing architecture applicable to AI. As a result, 

machine could infer certain conclusions due to the iterating over data (knowledge 

processing).43 

At that period, expert systems, supporting decision-making, gained popularity. Their 

predecessors were already developed in 1965 (DENDRAL, expert system specialized in 

molecular chemistry) and in 1972 (MYCIN, expert system focused on the diagnosis of blood 

diseases and prescription drugs). They were ruled-based programs, in the main44, when 

knowledge about a certain area is formed as a set of rules such as IF <condition(s)> THEN 

action/conclusion.45  

Simultaneously, legal expert systems were developed, for instance, DataLex Project 

(1984–2001).46 These systems apart from presenting an output, as an answer to a particular 

request, were also able to offer a justification for this conclusion.47 In 1987, signifying 

establishment of the AI and Law community, the first International Conference on AI and Law 

took place in Boston. It was followed by the Jurix conference in Europe in 1988.48 

However, the expert systems proved to be weak in dealing with uncertainty, relying on 

fuzzy logic in order to handle imprecise rules and inputs.49 As a consequence, developing of 

these systems required programming from 200 to 300 rules, causing intractability of AI’s 

reasoning. These issues conditioned an onset of the second AI winter.50 

 
41 Bostrom 2014, 8; University of Washington 2006, 17; Anyoha 2017. 
42 University of Washington 2006, 17–18. 
43 Bostrom 2014, 8; University of Washington 2006, 22–23. 
44 The expert systems were also developed through a case-based reasoning (solution is based on the previous 
experience) and machine learning. The latter method will be discussed below. See, for example, Zeleznikow 
2017, 36. 
45 Council of Europe History of Artificial Intelligence; Zeleznikow 2017, 36; Bostrom 2014, 8. 
46 Greenleaf et al. 2018, 314, 316. 
47 Lodder and Thiessen 2003, 4. 
48 Bench-capon et al. 2012, 216–217. 
49 University of Washington 2006, 13. 
50 Council of Europe History of Artificial Intelligence.  
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At that stage, despite the visible advancement in this sphere, techniques available to AI 

were still relatively primitive. The inputs and outputs of algorithm were under human’s control. 

Therefore, the question of legal personhood of AI was not on the table at large.51    

Finally, an advent of the next AI’s spring became possible by dint of the access to Big 

Data (massive amount of data), computer graphics, and card processors that facilitated the 

calculation of algorithms and decreased data storage costs.52 New techniques specialized in 

high-level symbol manipulation, inter alia, neural networks, enabled learning from previous 

experience and protecting programs from a complete failure in case of minor erroneous 

assertions embedded in an algorithm.53 Additionally, evolution-based methods, such as genetic 

algorithms and genetic programming, output innovative solutions to various problems without 

permanent human supervision. These developments contributed to a new crest in the AI 

industry.54 

This shift was also noticeable in the sphere of robotics, where a need for robots 

functioning in the dynamic and unpredictable environment in an intelligent manner, akin to the 

animals or human beings, was voiced.55  

For instance, Agre and Chapman, acknowledging an importance of activity in the 

dynamic environment, developed programs for playing video games. Pengi, one of such 

programs, while playing video games, improvized in the dynamic environment, adjusting its 

actions according to the changing situation.56 

Games, especially chess, fired the imagination of AI researchers from the times of 

Turing. Finally, in 1997, world chess champion Gary Kasparov was defeated by the IBM’s 

Deep Blue, whose search speed was 2–2.5 million positions per second.57 Nevertheless, some 

academicians see the AI’s victory as a concatenation of favorable circumstances, recognizing 

the intelligence of programers, not AI’s capacity.58 

 
51 However, already in 1981 Lehman-Wilzig assumed a possibility of regarding AI as a person. Lehman-Wilzig 
1981, 452–453.  
52 Council of Europe History of Artificial Intelligence; Scherer 2019a, 543–544. 
53 Bostrom 2014, 9–10. 
54 Ibid, 10. 
55 Brooks 1999, 63. 
56 Agre and Chapman 1990, 20–24. 
57 Cambell et al. 2002, 59. 
58 See, for example, Mason 2017, 218. 
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In 2011, AI won a battle against human being in a game called Jeopardy. Watson, the 

IBM software program, was trained to answer the exact type of questions peculiar to 

Jeopardy.59 Yet, this success of AI was questioned again.60 

Returning to the Turing test, in 2014, “Eugene Goostman”, program developed by 

Veselov and Demchenko, persuaded one third of human judges that they had a conversation 

with a 13-year old boy from Ukraine.61 

The next impressive accomplishment of AI in the gaming sphere happened in 2016. This 

time, AlphaGO, Google’s algorithm, achieved victories over the European champion Fan Hui, 

the world champion Lee Sedol and itself (AlphaGo Zero) in Go game. It is remarkable in terms 

of AI’s salient performance, since the search tree in this game is significantly larger in 

comparison with the chess, and, moreover, the victory condition is not defined precisely.62 

Additionally, it may be noted that the AI’s spring boosted application of algorithms in 

the legal domain, such as credit law (CAAS), copyright law (RightCopy), family law mediation 

(Asset Divider), to name but a few.63 

The global financial market should be mentioned separately. In this sphere automated 

stock-trading systems are applied extensively either for simple execution of deals or for 

pursuing sophisticated trading strategies in the dynamic financial environment.64 However, 

there is already an example in this domain, namely the 2010 Flash Crash, proving that simple 

algorithms, based on sound assertions and functioning accordingly, can produce unanticipated 

complicated results, such as execution of trades at preposterous prices in the US equity market 

due to the unpredictable circumstances, in this case the European debt crisis. In this situation, 

the sound assumptions turned out to be invalid.65 

The 2010 Flash Crash along with other named examples of AI application prove, 

arguably, that, currently, AI’s behavior may cause legal consequences that are not covered by 

legal regulation. This legal uncertainty hinders technological innovations and trustworthiness 

of AI, and, as a result, economic and social relations may be destabilized. The ascription of 

 
59 Partridge 2014, 381–395; Snider et al. 2018. 
60 Mason 2017, 218. 
61 Ibid, 217. 
62 Brooks 1999, 143; University of Washington 2006, 11; Council of Europe History of Artificial Intelligence; 
Nilsson 2010; 325–326. 
63 Greenleaf et al. 2018, 317; Zeleznikow 2017, 36. 
64 Bostrom 2014, 19–20. 
65 Ibid, 20–21; Tegmark 2017, 96–97. 
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legal personhood to AI is one possible means to resolve this issue simultaneously in the 

different branches of law.  

Returning to the achievements of AI, behavior of systems has been improved by means 

of layering, when an existing network is laced with the behavior-specific network. It has 

enabled the system to rely on a specific layer to cope with a certain type of task in order to 

enhance its performance globally.66 As it was demonstrated above, the idea of neural network 

was not new at this stage of AI’s history, but it was reanimated by dint of the backpropagation 

algorithm. Through the layers of neurons between the input and output layers, AI was enabled 

to learn more functions than previously.67 

The last technique to cover, pursuing the purpose of this Master’s thesis, is machine 

learning. It may be defined as “a set of methods that can automatically detect patterns in data, 

and then use the uncovered patterns to predict future data or perform other kinds of decision 

making under uncertainty”68. To put it simply, instead of hand-coding the whole set of 

instructions for completing a certain task, AI is capable of achieving it by independently 

learning through the use of available data.69 

Machine learning may be supervised, programers define the desired outcome, inserting 

input into a system. In case of unsupervised machine learning, human interference is absent or 

minimum, and AI independently defines the structure of data and outputs.70 

The latter techniques, lacking human oversight, despite their significant contribution to 

the technological development and improvement of everyday life, may produce results 

unfavorable to human beings. That is why, the issue of legal regulation of AI’s behavior is 

topical and requires immediate solutions. As it was mentioned above, one of the options to 

examine, proposed by the EP in 2017, is to recognize AI as an electronic person in certain 

cases.  

In this manner, the most important and relevant technical peculiarities in terms of AI’s 

history were discussed. This discussion was aimed at bringing light into the development of AI 

and expansion of its use in various domains. Emphasis was made on the role shift of AI, namely 

from a tool in human hands to an independent actor.     

 
66 Brooks 1999, 66–67. 
67 Bostrom 2014, 9–10; Brooks 1999, 157; Copeland 2016. 
68 Oliva and Cuevas 2017, 1. 
69 Copeland 2016. 
70 Roos, Elements of AI online course. 
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2.2. Definition of AI 

It is necessary to begin this subchapter of the Master’s thesis with the Turing test 

mentioned above. As it was noticed, the imitation of human’s behavior by fooling interviewers 

is a means to prove that machine is thinking and, thus, is intelligent. In such a way, it was 

possible to avoid defining “thinking” or “intelligence” directly because, being highly 

sophisticated in Turing’s opinion, this test was a sufficient barrier for a machine.71 

Not surprisingly, such approach was questioned. For the purpose of the AI’s definition, 

it is worth mentioning Searle’s thought experiment called the Chinese Room.72 

Searle emphasizes an importance of intentionality for the definition of thinking or 

understanding, stating that intentionality is a “feature of certain mental states by which they 

are directed at or about objects and states of affairs in the world”.73  

Consequently, Searle builds his assumptions on three axioms, which are the following: 

(1) Computer programs are formal (syntactic); 

(2) Human minds have mental contents (semantics); 

(3) Syntax as such is not determinative for semantics. 

Based on these axioms Searle arrives at the general conclusion that brain causes mind.74  

In other words, a machine does not know the meanings of symbols it processes, whereas 

a human, while using words as symbols, knows their meanings.75 

Solum, examining this experiment, notices that in Searle’s view intentionality plays an 

important role in thinking or understanding. Since machine’s behavior is not intentional, as it 

only manipulates symbols to mimic human’s behavior, machine is not intelligent. 

Consequently, it should not be assumed that machine thinks or understands only because an 

algorithm embedded in it produces output that mimics thinking or understanding.76 Thus, 

Searle maintains that intelligence, lacking meaning behind manipulations of symbols, is 

attributed to such machines only by those ones who develop them by inserting inputs and 

interpreting outputs. Nevertheless, Searle does not deny a possibility of AI’s thinking in case 

it acquires consciousness, intentionality, etc.77  

 
71 Solum 1992, 1236. 
72 See Searle 1984, 28–41. 
73 Searle 1980, 424. 
74 Searle 1990, 27–29. 
75 Nilsson 2010, 307. 
76 Solum 1992, 1236–1237.  
77 Searle 1980, 422. 
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This approach to the definition of AI was highly criticized as well.78 Here, it is essential 

to point out that the experiment took place in the 1980s, since then the circumstances have 

changed radically, as it was demonstrated in the previous subchapter. Arguably, the role of a 

developer or user of AI, as a sole bearer of intelligence in this case, has changed due to the AI’s 

advancement. As a result, distribution of responsibilities between human and AI in a certain 

activity where AI is applied has undergone change as well.  

The definition of AI proposed by McCarthy, one of the forefathers, is obligatory for 

mentioning. AI was defined as “making a machine behave in ways that would be called 

intelligent if a human were so behaving”79. 

Nowadays, the Oxford Dictionary defines AI as the “[t]heory and development of 

computer systems able to perform tasks normally requiring human intelligence, such as visual 

perception, speech recognition, decision-making, and translation between languages”80. 

In these definitions human intelligence and skills are used as a benchmark.81 Such an 

approach is not new and is known from the 1960s, when researchers emphasized the following 

differences between human brains and computers: (1) human brains, being free from crashing, 

have significantly more processing units than computers; (2) human brains perform thousand 

of operations per second, while computers can perform thousands; (3) human brains processes 

analog signals, whereas computers operate with binary signals; (4) human brains are creative 

and intuitive, while computers are preprogrammed by humans and logical; (5) human brains 

can learn, whereas computers are programmed.82 

Here, it is necessary to point out again that some of these properties have changed over 

time, as it was demonstrated above. Thus, for instance, Brooks in 198683 argued that at that 

point in time the traditional definition of AI was “a central system, with perceptual modules as 

inputs and action modules as outputs”84. This definition means that then if an error has 

occurred, a programer was able to calibrate program accordingly. However, it is evident that 

AI’s ability to learn, which will be discussed in more detail below, results in increasing self-

reliance and self-autonomy of algorithm. Consequently, Tutt argues that it is more relevant 

 
78 See, for example, Nilsson 2010, 309–310. 
79 McCarthy et al. 1955, 11.   
80 Oxford Living Dictionaries. 
81 Scherer 2019b, 504. 
82 Nilsson 2010, 314. 
83 Brooks 1999, 79. 
84 Ibid, 87. 



15 
 

now to distinguish between learning and non-learning algorithms instead of defining intelligent 

and nonintelligent ones.85  

It is possible to agree only partially with the above position. Indeed, defining AI through 

properties of intelligence, moreover human intelligence, may be troublesome, since it is an 

attempt to describe an undefined notion (AI) relying on another undefined notion (intelligence). 

Simultaneously, I am inclined to believe that the ability to learn is only one of the AI’s 

properties that are relevant to the legal domain. This statement will be explained later in this 

chapter. 

Consequently, it is evident that there is no unified definition of AI, especially if to 

consider technological advances in this domain. Russell and Norvig outlines different 

approaches to the definition of AI: (1) acting humanly, the Turing’s approach to equate 

machine’s performance to human’s behavior in order to deem the former thinking and 

intelligent;  (2) thinking humanly, the cognitive modelling approach as a means to approximate 

AI to the human’s brain; (3) thinking rationally, the “laws of thought” approach based on the 

logicist tradition and reasoning process measured by the correct inferences; (4) acting 

rationally, the rational agent approach when AI’s behavior is aimed at the best outcome.86   

This part of discussion I would like to end with Knuth’s observation that “AI has by now 

succeeded in doing essentially everything that requires “thinking” but has failed to do most of 

what people and animals do “without thinking””.87 This statement may be interpreted that 

human’s knowledge is not only a result of learning process in a certain sphere of expertize but 

also of common sense acquired in the course of a lifetime.88  

 Before continuing with the discussion of characteristic properties of AI, it is of a 

paramount importance to touch upon the types of AI. 

Apart from the Chinese room experiment discussed above, Searle also proposes to 

distinguish between strong and weak AI.89 Strong AI, a goal assigned by AI researchers, being 

conscious, sentient, self-aware, and driven by emotions, is potentially able to think and reason 

 
85 Tutt 2017, 93–95, 101. 
86 Russell and Norvig 2017, 1–5. 
87 Nilsson 2010, 318. 
88 Ibid, 326. 
89 Searle 1980, 417. These terms are also known as general and narrow AI, respectively. See, for example, Jajal 
2018. 
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independently, akin to human beings. And, preprogrammed weak (or cautious) AI simulates 

human-like thinking and reasoning, while performing a certain task.90 

Lately, Bostrom introduced another type of AI, which is called superintelligent, and 

defined it as “any intellect that greatly exceeds the cognitive performance of humans in 

virtually all domains of interest”91.  

The subject matter of this thesis, as it was already pointed out in Delimitation, is the weak 

AI that is already applied in industry, and whose activity already causes unregulated legal 

consequences. 

Besides, it is also necessary to mention that difference between AI and software is not 

clear-cut: both have a narrow range of cognitive capability, and some of them consist of 

elements that might contribute to the future strong AI (generally applicable problem-solving 

capacities).92  

The problem of the definition of AI has been recognized at the legislative level. In 2017, 

in the Recommendations the EP acknowledged an importance of formulation of flexible and 

generally acceptable definitions of AI and robot.93 Such inquiry was later reiterated in the 

White Paper in 2020.94 

In-between, in 2018, the EC proposed the first definition of AI95 improved by the High 

Level Expert Group in 2019 that defined AI systems as “software (and possibly also hardware) 

systems designed by human that, given a complex goal, act in the physical or digital dimension 

by perceiving their environment through data acquisition, interpreting the collected structured 

or unstructured data, reasoning on the knowledge, or processing the information, derived from 

this data and deciding the best action(s) to take to achieve the given goal. AI systems can either 

use symbolic rules or learn a numeric model, and they can also adapt their behavior by 

analyzing how the environment is affected by their previous actions”96.  

In my opinion, the above definition lacks a sufficient degree of structure and is utterly 

technical. It may cause problems regarding the regulation and assessment of AI’s behavior by 

 
90 Nilsson 2010, 311; Scherer 2019b, 505; Mason 2017, 216. 
91 Bostrom 2014, 26. 
92 Ibid, 19. 
93 The Recommendations, Introduction (C). 
94 The White paper, 16. 
95 EC Communication Artificial Intelligence for Europe [2018] COM(2018) 237 final. 
96 Independent High-Level Expert Group on Artificial Intelligence 2019, 8.   
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lawyers and other parties involved. In such a manner, this definition does not necessary bring 

clarity to the delineation of rightful application of AI in business and legal domains. 

If to discuss the definition of AI in terms of granting it legal personhood, I am inclined 

to believe that it is preferable to distinguish between AI, as a tool, and AI, as a bearer of legal 

personhood. The definition of AI, as a tool, may be indeed technical, akin to the definition of 

a medical device in the EU legislation.97 In this manner, AI should be defined as a mere legal 

object in control of other agents. In turn, the definition of AI, possessing legal personhood and 

acting as a party to legal relations, to my thinking, should defer from the technical one, since 

in this case AI acts as a legal subject. Such a dichotomy may be witnessed when, for example, 

a corporation is discussed. It may be regarded both as the legal object and subject.   

A self-driving car may be used for the purpose of illustrating. AI embedded in such car 

may be defined through its technical characteristics. By means of such definition AI may be an 

object of a contract of sale, for example. Simultaneously, the same AI, under condition of 

possessing legal personhood, may be regarded as a legal subject if, for instance, the self-driving 

car under AI’s control injures a human. 

This fission is a means to organize roles in legal relations, where AI is used. Besides, it 

is a signal for business to decide what kind of AI it would like to produce and apply, proceeding 

from the different legal repercussions it may have for producers and final users. In such a 

manner, it is possible to introduce unified definitions of AI depending on its characteristics and 

application.  

At time of writing, AI has not been defined at the EU level. In turn, the American 

legislator is a step ahead in this context, since in 2018 the definition of AI was codified in 

statute. This definition includes the following: 

“(1) Any artificial system that performs tasks under varying and unpredictable 

circumstances without significant human oversight, or that can learn from experience and 

improve performance when exposed to data sets.  

(2) An artificial system developed in computer software, physical hardware, or other 

context that solves tasks requiring human-like perception, cognition, planning, learning, 

communication, or physical action.  

 
97 Council Directive 93/42/EEC concerning medical devices [1993] OJ L 169, art 1(2). 
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(3) An artificial system designed to think or act like a human, including cognitive 

architectures and neural networks.  

(4) A set of techniques, including machine learning, that is designed to approximate a 

cognitive task.  

(5) An artificial system designed to act rationally, including an intelligent software agent 

or embodied robot that achieves goals using perception, planning, reasoning, learning, 

communicating, decision making, and acting.”98 

To my thinking, resembling to a certain extent the discussed above definition of Russell 

and Norvig, this definition is approachable for non-professionals from various domains. 

Besides, being descriptive and focusing rather on attributes of an entity, it allows to identify 

legally significant behavior of AI. That is why, taking into account the intricacy of the 

definition of AI, I am inclined to concentrate instead on the determining features of AI that 

serve as a validation for the ascription of legal personhood to it. 

 

2.3. Determining Features of AI 

As it was demonstrated, there is no consensus on the definition of AI. To develop the 

introduced above idea of the division of definitions of AI to the legal object and subject, I will 

list the determining features of AI that are, in my opinion, focal for considering a possibility of 

conferring legal personhood on AI.  

Roos fleshes out two properties of AI, namely autonomy (performing tasks without 

human oversight in the complex dynamic environment) and adaptivity (learning from 

experience aimed at improving performance).99 Pagallo supplemented these properties with 

AI’s ability to modify its characteristics, or inner states in response to the dynamic 

environment.100 Another important feature of AI is its opacity, which means that outputs of an 

algorithm cannot be used by humans to deduce its inputs (at least without significant efforts).101 

The opacity of AI is directly linked with the problems of its predictability and 

explainability. It means that it is cumbersome to predict, understand and explain the algorithm’s 

 
98 H.R. 5515 (115th): John S. McCain National Defense Authorization Act for Fiscal Year 2019, section 238(g). 
99 Roos, Elements of AI online course. 
100 Pagallo 2018, 3. 
101 Etzioni and Etzioni 2016, 137; Tutt 2017, 102. 
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outputs.102 Consequently, lack of the explainability results in the so-called “black-box” 

problem, when it is difficult to present credible reasons for an inferred conclusion from a data 

set.103 In turn, this feature of AI poses a number of legal problems, such as an appropriate 

allocation of responsibility between human and AI, taking into account the opacity of the 

latter.104  

Defining the characteristic properties of AI, Wooldridge and Jennings formulate weak, 

strong and other attributes. As to the weak attributes, they determine the following: 1) 

autonomy – the machine retains a relative control over its actions without direct human 

intervention; 2) social ability – the machine has an ability to communicate with other agents, 

including humans; 3) reactivity – the machine operates in and responses to the dynamic 

environment; 4)  pro-activeness – the machine may demonstrate a goal-oriented behavior.105 

The strong attributes may be related to the discussed above notion of the strong AI. They 

are, for example, knowledge, belief, intention, and obligation embedded in AI along with the 

emotionality or visual resemblance to a human.106 

As to the other attributes considered by Wooldridge and Jennings, they may be: 1) 

mobility – an ability of spatial movement; 2) veracity – an inability to knowingly produce false 

outputs; 3) benevolence – an absence of goals conflicting with the preprogrammed tasks; 4) 

rationality – an assumption that AI’s behavior is aligned with its predetermined tasks.107 

Chopra and White, having processed Wettig’s and Zehendner’s vision on the defining 

features of AI, break out the following: autonomy – an ability to accomplish its tasks without 

oversight; social ability – an ability to interact with other entities; proactivity – an ability to 

demonstrate goal-directed behavior; reactivity – an ability to execute its functions in the 

dynamic environment; adaptive behavior – an ability to adjust its behavior to requirements of 

users or other agents; mobility – an ability to change its position in a virtual or physical spaces, 

and; representativeness – an ability to represent another entity.108  

 
102 Zhang et al. 2015; Tutt 2017, 87–88, 102; Core et al. 2006. 
103 Barbella et al. 2009. 
104 Tutt 2017, 105. 
105 Wooldridge and Jennings 1995, 116. 
106 Ibid, 117. 
107 Ibid. 
108 Chopra and White 2007, 6. 
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Chen and Burgess distinguish between the artefactual nature of AI, since it is created for 

a certain purpose, and purposive nature of AI as such.109 

In turn, Solaiman fleshes out five properties of AI embedded in a robot, such as an ability 

to communicate with other agents; internal knowledge about itself; external knowledge about 

surrounding environment; intentionality, to a certain extent, aimed at the execution of its 

functions, and; creativity in a measure.110 

In my opinion, such variety of unique attributes of AI stems from the differing criteria 

applied (characterizing AI as an actor or as a tool), and level of specification, i.e., reduction of 

a general feature to its elements. 

At this point, I would like to summarize the determining features of a sufficiently 

sophisticated weak AI and flesh out those ones that justify the possibility of according legal 

personhood to AI, in my view. My choice of such features will be explained below, after 

discussion of the legal personhood in the next chapters.  In my opinion, these characteristics 

are the following: 

(1)  artificial nature – AI is created by another agent and contains no consciousness;  

(2)  autonomy – the ability to execute functions without human oversight in the 

dynamic environment;  

(3)  adaptivity – the ability to learn from changes in an environment aimed at 

improving task accomplishment;  

(4)  opacity – the unpredictability of AI’s behavior to humans;  

(5)  initiativity – the ability to manifest a goal-directed activity;  

(6)  interactivity – the ability to act reciprocally in virtual and/or physical world.111  

To my thinking, if AI possesses cumulatively these properties, it may be accorded legal 

personhood by a legislator. In other words, if a legal status of the electronic person, mentioned 

in the Recommendations, is recognized, AI with these features may be endowed with such 

status.  

These determining features of AI will be compared with the respective properties of 

humans and corporations, bearers of the legal personhood, in the subsequent chapters of the 

 
109 Chen 2019, 81. 
110 Solaiman 2017, 171–172. 
111 The set of these determining features of AI was initially elaborated in the essay “Mr. Robot: Legal 
Personhood of Artificial Intelligence” within the Writing Seminar “Artificial Intelligence and the Law” in 2019. 
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Master’s thesis. This comparison is aimed at providing evidence that the nature of AI requires 

according legal personhood to it and acknowledging it as the electronic person.  

 

2.4. Conclusions to Chapter 2 

Discussion of the question of the ascription of legal personhood to AI is not conceivable 

without, firstly, defining AI and, next, legal personhood. 

Chapter 2 was dedicated to the description of AI. Arguably, such description would not 

be full without discussion of AI in the historical context – from a mere idea of mechanized 

thinking to a technology that, having become an inherent part of everyday life, is capable of 

changing and acting independently. An advancement of AI through the historical lens 

constitutes justification for the discussion of a possibility of according legal personhood to it. 

The problem of the definition of AI is acknowledged at both academic and legislative 

levels. Academicians as well as legislators of different jurisdictions have introduced various 

definitions of AI. A possible solution to resolve this embroilment is to define AI as legal object 

and subject, akin to the corporation. 

The possibility of ascribing legal personhood to AI requires justification, and the defining 

features of AI, such as its artificial nature, autonomy, adaptivity, opacity, initiativity, and 

interactivity may fulfill this task in the further chapters of the Master’s thesis. 

In such a manner, Chapter 2 has laid the groundwork for a discussion of the possibility 

of conferring legal personhood on AI. This discussion, however, may not happen without 

examining legal personhood, which will be carried out in Chapter 3.  
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3. Identifying the Person 

The concept of person is interdisciplinary that results in the heterogeneous interpretation 

of its meaning. I will begin this chapter with the philosophical approach to the phenomenon of 

person and personhood, as this work would be incomplete otherwise. Subsequently, I will 

proceed with an examination of the concept of legal person, which is intertwined, inter alia, 

with the philosophical approach, in order to demonstrate how law shapes and influences the 

concept of person. 

 

3.1. Person in Philosophy 

The classical approach to the definition of person is presented by Boethius, who specified 

in the 6th century that persona est rationalis naturae individua substantia (a person is an 

individual substance of rational nature).112 

Another approach was formulated by Locke, who defined the person as a “thinking 

intelligent Being, that has reason and reflection, and can consider it self as it self, the same 

thinking thing in different times and places”. Thus, philosopher established the psychological 

concept of person, who has an ability to reflect and to have a feeling of identity,113 by pairing 

thinking with consciousness.114  

Also, Locke associated person with the law by stating that she is an intelligent agent 

“capable of law”115. Chopra and White interpret this capability as susceptibility, when person 

understands her legal obligations and possibility of punishment in case of violation of law, and, 

consequently, adjusts her behavior according to the legal requirements.116 

Kant contributed to the definition of person by elaborating ethical concept of person. As 

follows from his vision, agent is a person when she is capable of assuming responsibility for 

her own activity.117 

Dennett, juxtaposing the psychological and ethical concepts of person, fleshes out the 

following necessary conditions for personhood: 1) rationality; 2) intentionality; 3) treatment as 

 
112 Brożek 2017, 4. 
113 Rickless 2014, 116; Brożek 2017, 4–5. 
114 Chopra and White 2007, 10. 
115 Locke 1995, Chapter 27, Section 26. 
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a person (an agent is approached as a person); 4) reciprocation (agent approaches others as 

persons); 5) verbal communication; 6) consciousness or self-consciousness.118  

Having established a set of requirements for personhood, Dennett, however, concludes 

that the importance of personhood reveals when responsibility must be attached to a 

wrongdoer. In such case, culpability of person must be established confidently, i.e., evidence 

that she did wrong of her own will, being aware of that, is required.119 

A list of features of personhood, or humanity, elaborated by Warren is similar to the 

mentioned above. Namely,  they are: 1) consciousness of internal and external ambience, 

including capacity to feel pain; 2) reasoning as a capacity to rectify relatively compound 

problems; 3) self-motivated activity free of control; 4) capacity to communicate; 5) self-

awareness and self-perception, either individual or racial, or both. 120 

Acknowledging the problem of defining these concepts, Warren then specifies that all 

features are required in order to grant personhood to a candidate. However, consciousness and 

reasoning may be deemed sufficient in this case. Also, the self-motivated activity may suffice 

if it contains the capacity for reasoning.121 

Examining Warren’s position, Lim doubts, on the one hand, that possession of at least 

one of these features is necessary to be recognized as a person. On the other hand, he agrees 

that conscious, reasoning, self-motivated, communicating, and self-aware agent is a bearer of 

personhood.122   

In this manner, one of the approaches to the modern philosophical debate over the 

concept of person may be described by the descriptive and axiological positions. The 

descriptive approach is based on the Lockean person, who is defined by her mental abilities of 

a certain level, whereas axiological concept focuses on the ethical value of person as a bearer 

of certain values (for example, self-awareness). Although these approaches to the personhood 

differ, they both stand on the position that person is a moral agent, who bears responsibility for 

her actions.123 

 
118 Dennett 1988, 147–148. 
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Other modern approaches to the notion of person in philosophy are represented in the 

utilitarian and libertarian theories, where requirements to the personhood are elaborated.   

According to the conditions for personhood in the utilitarian theory person is required to 

have an ability to feel pleasure and pain, and to prefer the former over the latter, and to be 

autonomous by virtue of her rational self-determination and free will.124 Frankfurt describes 

the free will through human’s capability to form second-order desires. It means that human 

may not only want something (first-order desires), but she also can process those desires to 

choose whether to follow them or not. In turn, this choice reflects human’s volitions 

transforming her into the person, who is a rational being in such manner.125 

The libertarian theory defines rationality and self-determination as prerequisites for the 

personhood. In this manner, the value of person, as a moral agent, is defined by her ability to 

understand, differentiate and assess. Only the person who possesses these abilities may be 

protected adequately.126 However, it is important to mention that this approach entertains an 

idea of personhood of AI if it possesses rationality and self-determination.127 

This brief description of the approaches to the concept of person in philosophy is, 

arguably, sufficient to understand that this concept is fluid and speculative. It is represented by 

two trends – personism and personalism. Adepts of the first trend advocate for distinguishing 

between person and human being, which opens a possibility of according personhood to non-

humans. In turn, personalists promote an idea of the unity of person and human being.128 

Thus, Silva argues that at this stage it is necessary to establish an adequate concept of the 

person by abandoning the anthropocentric perspective of human’s exceptionality in order to be 

open to an alterity of the world. The approach of acceptance, recognition and promotion of 

differences is a means to avoid tensions in various domains, including law.129 

As a conclusion, I would like to remind that in this sub-chapter the philosophical 

requirements for a person were discussed. Although this approach is heterogeneous, it is 

possible to notice that, at large130, a fraction of consciousness is expected in order to recognize 

 
124 Palazzani 2017, 106. 
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an agent as a person. I am not in position to question it, considering limited knowledge I have 

in philosophy. Nevertheless, in my opinion, consciousness is a justified precondition for the 

personhood, since it allows an agent to disassociate herself from the external and present the 

self-standing internal to an ambience.  

Simultaneously, I agree that the anthropocentric approach to the definition of person in 

philosophy may be inappropriate. At some point, it may be possible that humans will exclude 

some entities from the personhood despite their scientifically proved ability to be aware of 

environment they exist in. The unified set of requirements for a candidate to be qualified as a 

person may be a solution in this case. And, one of these requirements should be consciousness. 

In such a way, personhood of weak AI is out of the question, to my thinking, whereas an issue 

of personhood of the strong AI is not that straightforward, but it goes beyond the subject matter 

of the thesis. In other words, I opine that the weak AI cannot be regarded as a person in 

philosophy, because it does not possess consciousness, not because it is AI. 

Finally, having described ambiguities related to the philosophical definition of person 

and to the ethical concerns it arises, I am inclined to believe that it is necessary to separate 

philosophical approach from the legal perspective. In such a manner, legal person will be free 

from requirements for the personhood discussed above. Simultaneously, by means of the 

conferral of legal personhood its bearer or those ones who surround her will acquire legal 

protection.    

 

3.2. Legal Personhood      

Having discussed the philosophical dimension, I will continue with an examination of 

the person through the lens of law that defines her by application of descriptive and axiological 

elements. Therefore, it is important to bear in mind that currently the concept of legal person 

contains both philosophical and legal dimensions as well as ethical considerations.131 

In order to deepen a perspective on the legal personhood, I will begin this sub-chapter of 

the thesis with the historical overview of this concept. Then, I will proceed with a discussion 

on the interrelation of personhood and legal personhood and, subsequently, on the definition 

of legal personhood, examining both the Orthodox and alternative views. In such a way, I will 
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prepare a base for the further deliberations on the legal personhood of humans and corporations, 

and, finally, AI.  

 

3.2.1. Historical Overview of Legal Personhood 

Initially, in the ancient Rome, person was perceived as a mask or a role. It means that the 

Romans could inhabit various personae in different contexts.132 Only later, this term coalesced 

with the human playing a role. Despite the fact that the terms “person” and “human” became 

linguistically interchangeable, these concepts were still detached.133    

Later, Gaius attempted to distinguish between persons (personae), things (res) and 

actions (actiones). Such classification was subsequently codified by Justinian.134 Although 

persons and things were differentiated, the essence of difference between them was not 

clarified.135 The Romans’ understanding of “persona” does not resemble modern meaning of 

the legal person.136 The person was regarded rather as a human being than as a bearer of rights 

and duties (natural person), and, consequently, slaves not possessing legal capacity were treated 

as persons. In such a way, a distinction between human and natural person was made. Also, 

although even abstract entities, such as a state, could possess certain rights, they were not 

considered as persons per se.137  

In the Medieval period, due to the feudal structure of society, akin to the Roman times, a 

major distinction was between free and unfree (villeins) persons.138 Besides, at that point in 

time, a shift of approach to the corporation as a legal fiction may be witnessed.139 

Hugues Doneau (1527–1591) further elaborated the concept of legal personhood without 

clarifying the difference between homo and persona. Such clarification was later brought by 

Hermann Vultejus (1555–1634). Further, Hugo Grotius, Samuel von Pufendorf, Gottfried 

Leibniz and Christian Wolff directed the transformation of person into the subject of rights and 
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duties.140 This period may be defined by a shift to the individualism and, in consequence, 

contractual relations.141 

Grotius assumed that if a person can have rights towards things, she possesses respective 

capacity. Subsequently, Grotius contributed to the separation of person and human through 

person’s capacity to have rights.142 In turn, possession of rights and imposition of duties require 

recognition of the legal personhood. Otherwise, an entity may be treated as an object or 

property.143 

The historical overview of legal personhood reveals that the concept of legal person takes 

its rise in the Roman Empire. It was, subsequently, developed by, inter alia, Friedrich Carl von 

Savigny. Despite the acknowledgment of superiority of humans as bearers of rights and duties, 

he endorsed a possibility of according legal personhood to other entities, such as corporations, 

governments, ships,144 idols,145 rivers and other environmental entities.146 

 

3.2.2. Interrelation of Personhood and Legal Personhood 

In 2003, Naffine in article “Who are Law’s Persons – From Cheshire Cats to Responsible 

Subject” divided modern approaches to the concept of legal person into three groups. 

Proponents of the first approach consider legal person as a legal artifice. The second approach 

is characterized by attaching the concept of legal person to a human being because of her 

metaphysical values. And, finally, advocates of the third group insist that only an intelligent 

and responsible human being, a moral agent, deserves to be accorded legal personhood.147  

Next, it is important to briefly discuss these approaches in order to provide an overview 

of the conventional images of legal person. 

First approach, which is also called the Cheshire Cat, excludes metaphysical and moral 

value of a human being from its content. As a result, legal person is regarded purely as a bearer 

of rights and duties. It enables her to participate in legal relations. In such a way, the concept 

of legal person is an abstraction created by law. Being so, this concept is not only free from 
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moral prerequisites but also from historical, political and social contexts. In other words, legal 

person exists only because it is convenient for the law to operate with such concept.148 

Also, the concept of legal person is not intertwined with the discussed above 

philosophical dimension of a person, neither it is predefined by biological and psychological 

characteristics of a human. Consequently, this approach is the most all-encompassing. It 

accepts all agents that may become legal persons not on the basis of their characteristics but by 

means of the legal provision that grants rights or imposes duties to such agent.149  

This approach on considering legal person as a legal artifice is also called the True Legal 

Fiction.150 Naffine describes legal fiction as an artificial device of law aiming at achieving a 

certain legal purpose by applying the conscious falsehood of supposing something truthful that 

is not truthful in actual fact. Consequently, according to the Naffine’s position, the legal fiction 

is, firstly, an invention of lawyers, and it is created for a certain legal purpose, secondly.151 This 

approach to the legal person is illustrative of the legal positivism.152 In such a manner, Naffine 

maintains that division between the corporation, an artificial person, and the human being, a 

natural person, is misleading. In this case, all bearers of rights and duties should be regarded 

as legal persons, an artifice of law, legal abstraction.153 

Tur, emphasizing that legal personality is an artificial creation of law, calls it an empty 

slot, and, as a result, anything may be a legal person according to the rules of a legal system.154 

In other words, legal person is a personification of rights conferred and duties imposed by law. 

It means that legal person exists only because of these legal provisions. A human being, in turn, 

may be called a vehicle for the legal person.155 

Therefore, according to this concept, legal person should be regarded as “a shifting 

constellation of abstract legal duties and rights, moving through the virtual legal world of law 

– a virtual legal being”156. As a consequence, legal personality is a cluster concept, “a matter 

of degree”157. Depending on the legal context, it is possible to create various legal persons, 

 
148 Naffine 2003, 350–351. 
149 Ibid, 351–352. 
150 Naffine 2017, 16. 
151 Naffine and Neoh 2013, 39. 
152 Davies and Naffine 2001, 53. 
153 Naffine 2003, 352. 
154 Tur 1987, 121. 
155 Kelsen 1949, 93–95. 
156 Naffine 2017, 17. 
157 Tur 1987, 122.  



29 
 

possessing various characteristics, and grant to them rights or impose on them duties according 

to these characteristics.158  

Naffine maintains that this approach seems to be appealing in terms of its inclusive 

nature. However, it is necessary to bear in mind that it may problematic to guarantee a legal 

purity of the concept or content of legal personality, since boundary between legal and non-

legal relations in many cases is far from being distinct, especially, when it comes to the 

definition of legal person. This concept is a priori saddled with the examined above 

philosophical dimension, where person is a human being.159 

Naffine illuminates herself the vulnerability of this approach, holding it closed to the 

historical, political and social contexts, without clarifying the necessity of such a constriction. 

In my opinion, law is, by default, preconditioned by political, economic, and social relations, 

being called for regulating them. In such a way, it is preferable to elaborate this approach by 

treating legal person as a legal fiction contingent on political, economic, and social relations.  

The second approach may be called any reasonable creature in being. It equates legal 

person to a human being from the legally defined moments of her birth to brain death. 

Consequently, the definition of legal person rests on the biological and metaphysical values of 

a human being. In other terms, according to this approach human being is not required to 

possess sentience in order to be accorded legal personality, it is rather sufficient to be a 

human.160 

It is possible to find this approach to the concept of legal person in the Universal 

Declaration of Human Rights. It recognizes “the inherent dignity and of the equal and 

inalienable rights of all members of the human family” and declares that “[a]ll human beings 

are born free and equal and in dignity” and “[e]veryone has the right to recognition everywhere 

as a person before the law”161. It means that being a human causes recognition of the status of 

legal person, and this status belongs to every born human.162 

This approach, however, is criticized by Kelsen, who argues that human and person are 

different concepts that should be regarded separately. The former is defined by biology and 
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physiology, the latter – by legal rules.163 Not to mention possible speculations concerning the 

moment of human’s birth and death that should be determined biologically, culturally and 

legally.164 

Finally, the third approach, which is called the responsible subject, presumes that only 

the rational human being merits to be considered as a legal person. She is a so-called ideal legal 

actor, a bearer of various legal rights and duties, who is not only rational but also responsible. 

That is why she is capable of stating her willingness and of apprehending her rights and duties. 

Such a human being, akin to the Locke’s person, may bear moral and legal responsibility, as 

she is aware of her behavior.165 

Also, conditions to a human being, as a candidate for becoming the legal person, voiced 

in the third approach are in tune with the Kant’s description of person, who vanquished her 

animal nature by dint of rational will in order to transform her into an intelligent agent.166 

In this vein, children and people with mental disabilities are excluded from the notion of 

legal person due to their incapability of stating willingness in terms of the law. Additionally, 

Naffine points out that this approach is built upon the prerequisites of the second approach. 

Thus, in order to be accorded legal personhood under the third approach, it is necessary to be 

both human and rational human.167 This remarque is important in terms of a possibility of 

conferring legal personhood on AI. If to narrowly follow the third approach, it means that AI 

may be endowed with the legal personhood, providing it possesses rationality. However, if to 

consider the second and third approaches in conjunction, how Naffine does it, the possibility 

of according legal personhood to AI is excluded, by default. 

Later, in 2009, Naffine made some adjustments to the discussed categorization. She 

suggested breaking down approaches to the legal personhood into two groups. According to 

the first group, represented by the Legalists, legal person is a legal device aimed at enabling an 

agent to function in law by means of the legal personhood, which is an ability to hold rights 

and execute duties. The Realists, belonging to the second group, support the natural conceptual 

foundation of person. This group is represented by the Rationalists, arguing that only a rational 

agent can be a legal person, the Religionists, maintaining that only an agent possessing sanctity 
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or dignity can be a legal person, and the Naturalists, broadly believing that a sentient being of 

any kind can be a legal person.168         

Thus, the modern Western legal systems, following the second and third approaches that 

represent natural law theory, reflect an idea of the exceptional role of human being, as a bearer 

of morality, supporting the anthropocentric perspective to the concept of legal person. Pursuant 

to this approach, legal system, being created by humans, should serve only humans due to their 

metaphysical value by granting to them rights enforced by law. Such an approach may be called 

the juridical humanism.169  

Modern juridical humanism distinguishes between persons and things, where persons are 

bearers of rights and duties. Human beings, carriers of morality, are qualified as natural 

persons. In turn, collective organizational units, created to achieve pragmatic objectives, are 

denominated as artificial persons. If law does not determine something as a person, it is an 

object.170 This determination depends on particular circumstances, since entity may be regarded 

as a person for certain legal purposes and not for others (e.g., legal status of slaves or 

women).171 

The artificial persons, for example, corporations, are endowed with legal personhood in 

the name of human beings in order to protect and serve them, while they are achieving certain 

objectives. Consequently, being led by the instrumental reasons, law treats artificial persons as 

legal tools. Their legal personhood is a derivative of the legal personhood of human beings.172 

In such a manner, in this thesis I will distinguish between humans and corporations that 

are accorded legal personhood in the form of natural and artificial persons, respectively. And, 

I will argue that AI possesses necessary prerequisites to be endowed with legal personhood as 

an electronic person. In my opinion, the anthropocentric perspective to a concept of the legal 

personhood is as dangerous as the anthropocentric approach to the personhood in philosophy. 

Nevertheless, I do not negate an exceptional nature of human beings, and an important role 

they play in political, economic, and social relations. Exactly that is why human beings, 

deserving extensive legal protection, are ascribed legal status of the natural persons. 

Simultaneously, corporations, being mere legal tools, are classified as the artificial persons due 
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to their non-natural dependant essence and role in society. AI, possessing different set of 

characteristics in comparison with humans and corporations, should be recognized as a third 

class of legal persons – the electronic person. This position will be discussed in more detail 

below. It is sufficient to conclude now that, from my point of view, legal personhood per se is 

a tool to manage legal, economic, and social relations. Simultaneously, this legal construct is 

not free from gradation, distinguishing between different types of legal persons based on their 

determining features and values that they have in terms of social and legal relations. 

 

3.2.3. Definition of Legal Personhood: from the Orthodox View to Alternatives 

Having discussed various approaches to the legal personhood, I will discuss its definition 

next. 

The mentioned above Doneau, Vultejus, Grotius, Pufendorf paved the ground for the 

Orthodox View on legal personhood. Leibniz, following Grotius’ ideas, related legal 

personhood to an ability to hold rights and execute duties. Namely, Leibniz argued that natural 

or artificial person has a capacity to bear rights that, reciprocally, causes an imposition of 

obligations on another person. In such a way, Leibniz was first who formulated a definition of 

the legal personhood through the right-holding and duty-bearing.173 

Also, Savigny’s position on the definition of legal personhood is definitive for the 

Orthodox View. He defined legal personhood by the person’s capacity to bear legal rights and 

execute legal obligations. Savigny claimed that this natural legal capacity resides only in an 

individual human being, and corporation may be endowed with such a capacity only by dint of 

the positive law.174  

Finally, within the Orthodox View legal personhood may be also defined as a 

participation in legal relations.175  

These definitions of legal personhood in the Continental scholarship had an impact on 

the common law perception. For example, in the early 20th century, Gray176 and later Smith177 

defined (legal) person as a subject of rights and duties.  
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Arguably, departing from the Orthodox View, Bryson et al., interpreting position of 

Solaiman, argue that an essence of the legal personhood is various legal rights and obligations 

that it contains. It results in the determination of legal person through her ability to understand 

and perform her legal rights and duties, falling under the legal sanctions typically imposed on 

humans.178 

MacCormick’s vision of the legal personhood will be discussed in more detail below. 

Because, firstly, in my opinion, it is a full-fledged illustration of the elements of legal 

personhood. Secondly, his approach is in tune with the Post-Soviet bloc doctrine that due to 

the space limitation I am not able to examine here. 

MacCormick reasonably states that it is for the law to determine a commencement and 

termination of legal person, legal protection she is granted, and acts she may perform in order 

not to be held responsible. These legal provisions delineate legal person’s passive and active 

capacity, which may differ among different legal persons.179  

The passive capacity consists of pure passive capacity and passive transactional capacity. 

The former defines a capability of entity to receive protection under the law. According to the 

latter an entity has a capacity to be a passive participant of legal transactions, benefiting from 

them or carrying the burden of their intended effect. Even if a legal person does not possess the 

active capacity, she always has the passive capacity as a minimum component of the legal 

personhood.180 

The active capacity contains capacity to be responsible and transactional capacity. Due 

to the capacity responsibility legal person may be held responsible for consequences of her 

actions or omissions in the sphere of public or private law. Being endowed with transactional 

capacity, legal person can perform legal transactions. Thus, having the active capacity, legal 

person can carry out actions that will have legal effects in the form of responsibility pursuant 

to the legal requirements on conduct, or she can participate in legal transactions, causing valid 

legal effects. It is evident that the capacity responsibility presupposes that an entity is a rational 

being in order to be judged for her actions or omissions.181 
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In turn, Kurki states that the Orthodox approach to the definition of legal personhood 

should be reassessed and proposes the Bundle Theory, an alternative theory of legal 

personhood. 

Firstly, academician emphasizes that legal personhood is an institutional fact determined 

by a certain legal system. In other words, legal person, including both natural and artificial 

persons, is a creation of law.182 

Further, Kurki, after reconsidering the discussed above ideas on the cluster nature of legal 

personhood of Tur and Naffine and departing from the MacCormick’s vision of legal 

personhood, defines legal personhood as a cluster property that contains incidents (elements), 

which may be grouped in various manners.183    

Proceeding from the mentioned ideas, Kurki proposes improving them by filling gaps. 

He argues that legal personhood consists of passive and active incidents. In turn, the passive 

incidents contain substantive passive incidents (fundamental protections: protection of life, 

liberty, and bodily integrity; capacity to be a beneficiary of special rights; capacity to own 

property; insusceptibility to being owned), and remedy incidents (standing; victim status in 

criminal law; capacity to undergo legal harms). The substantive passive incidents are linked 

with the non-procedural claim-rights of legal person, whereas remedy incidents may be 

invoked by a legal person whose rights are violated.184  

On the top of the passive incidents, adults of sound mind are also endowed with the active 

incidents. The active incidents of legal personhood consist of legal competences (capacity to 

manage other incidents independently, e.g., capacity to enter into contracts), and onerous legal 

personhood (legal responsibility under various branches of law, including criminal and tort 

law).185 

Next, due to the limited space I will only examine the passive incidents, which are the 

most relevant to the topic of the thesis, since nature of the active incidents borders upon the 

active capacity described by MacCormick. 

The capacity to own property connects various incidents of legal personhood. Generally, 

only legal persons are able to own property, whereas non-persons, such as animals or AI, cannot 
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own it. Additionally, what is important in case of potential legal personhood of AI, an entity 

may simultaneously possess legal personhood and be an object of ownership like the 

corporations. In turn, the capacity to own may be reduced to the active incidents (the rights to 

manage and to use; transmissibility), and passive incidents (the rights to possess, to have 

income, capital, and security; absence of term; liability to execution; residuary character).186  

As to the standing incident, it is an ability to be a party to a lawsuit. It consists of an 

invested aspect (the enforceability of an outcome of claim’s adjudication), and of a 

competence-related aspect (the procedural competence of an entity to sue at law).187 

Now, I will explain the reason why it was important to examine this theory within the 

Master’s thesis. As Kurki highlights, this theory avoids dividing entities into two types (legal 

persons and non-persons) related to the evolution of legal statuses of slaves and women over 

the course of legal history, or to the gradual acquisition of active incidents of legal personhood 

by children. Pursuant to this theory different incidents may interact in various ways resulting 

in the ascription of legal personhood to their holder.188 In other words, it is possible to reshuffle 

incidents of legal personhood according to the defining characteristics of an entity and its 

purpose. Thus, it is obvious that at this stage of AI’s development there is no need to protect 

its life or liberty, neither its bodily integrity. At the same time, the capacity to own property, 

considering its respective incidents, may be shaped in concordance with the exact purpose of 

AI application. 

Moreover, such inclusive approach to the legal personhood is a means, firstly, to relieve 

the strain around the definition and perception of this concept, and, secondly, to disjoint  the 

concept of legal person and human, acknowledging differences and avoiding political and legal 

tensions and marginalization.189 

Consequently, an application of the Bundle Theory allows to follow the pragmatic 

approach, when political, economic, and social contexts are taken into consideration. In such a 

manner, legal personhood should be regarded as a flexible concept. The ascription of legal 

personhood should be based on the defining characteristic of an entity and the role it plays in 

political, economic, and social relations. 
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3.2.4. Legal Personhood of Humans 

The above discussion revealed ambiguities and inconsistencies regarding the concept of 

legal personhood and entities qualified as legal persons. As it was already mentioned, at some 

time in the past slaves or women were not recognized as legal persons despite being humans. 

The modern debate considering legal personhood of, for instance, embryos or humans in 

vegetative state is still open.  

Since legal status of a natural person is not the main focus of the thesis, I will only 

overview the composite character of natural person. I also presuppose that due to the historical 

evolution190 human beings are currently presumed to be endowed with legal personhood.191  

Therefore, a natural person is: (1) a human being, (2) who has been born; (3) is currently 

alive; 4) sentient; 5) rational and has reached age that is required for endowing her with active 

capacity.192 To put it another way, natural person is a creation of nature that possesses human 

body, consciousness and rationality. 

If to compare this definition of natural person with some of the philosophical approaches 

to personhood discussed above, it is possible to notice that human being although lacking 

personhood according to the philosophical meaning may be still recognized as the natural 

person for the law.193 

A human being of certain age and of sound mind possesses the full-fledged legal 

personhood. It means that she, being a natural person, has a right to life and liberty, may own 

property, enter into contracts, and sue or be sued, and be subjected to legal sanctions. She is 

also entitled to various immunities and court protection.194  

 

3.2.5. “Birth” of Artificial Person 

Despite the merge of term “person” and human being, the former should be regarded as 

a subject of legal rights and obligations.195 It means that corporations are persons but artificial 

ones.   
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I am inclined to believe that the artificial person requires closer attention in comparison 

with the natural person, since, being a creation of humans and influenced by the philosophical 

perspective to a lesser extent, it may bring insights into a possibility of according legal 

personhood to AI. Besides, the absence of consciousness, is, in my opinion, a vibrant 

demarcation between a human, possessing legal status of the natural person, and AI. In turn, 

such a differentiation between a corporation, having legal status of the artificial person, and AI 

may be less explicit for some. 

The Roman peculium, societas, and societas publicanorum preceded modern corporation. 

The peculium was a means to apportion property by a head of family; the societas, consisting 

of two or more humans, was used for business affairs (for example, farming or maritime 

transportation); the societas publicanorum, as a successor of the societas, possessing legal 

personhood, came close to the modern corporation.196  

Being driven by the political, social and philosophical value of church, Pope Innocent IV 

bestowed legal personhood upon monasteries and parishes. Such entities, acceded by 

universities and guilds, were considered as a fiction, i.e., creation of law, called for organizing 

social reality. Subsequent intensification of contractual relations between shareholders and 

decrease of State’s interference in the formation of corporation resulted in the transformation 

of the concept of legal personhood of corporation.197 

In the beginning of 19th century, Savigny decoupled corporation from humans behind it 

through the ownership of property. It was owned by a fictious person not by human beings 

related to this person. His assumption was that in order to administer ownership, it is necessary 

to possess a free will. And, since corporation does not have the free will, it is a fictious creation 

of State.198 

Gierke and others opposed to such an approach and proposed the anthropomorphic 

concept of corporation instead. They regarded corporation as a real person akin to the natural 

person.199   

In response, in 1911, Machen emphasized that, lacking rationality, will and 

understanding of law, corporation cannot be treated as the real person. It is a metaphor that 

approaches corporation to a human in the eye of law. Moreover, legal provisions considering 

a corporation are addressed to the human beings that own or manage it. A breach of these 
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provisions by the corporation results in punishing humans. In such a manner, corporation is a 

means to reach humans behind it. Although corporation is a fiction, group of humans forming 

it and acting as if one person is not fictious. Therefore, fictious corporation rests on a real 

fact.200  

The modern corporation is a composition of humans, who attribute to it their physical 

and mental properties. Legal personhood of the artificial person is distanced from the legal 

personhood of its participants for convergence of other agents intersecting with it.201 Despite 

being recognized as the legal person, it is a legal abstraction, lacking body and morality unlike 

the human.202 

Naffine emphasizes that the corporation is treated as if it were a person, being a legal 

instrument aimed at achieving certain purposes, for example commercial. Simultaneously, it is 

important to bear in mind that both artificial persons, such as corporations, and natural persons, 

i.e., human beings, are constructions of law.203 

Consequently, behavior of an artificial person is always behavior of the human beings. It 

is necessary, however, to distinguish between behavior of human beings as natural persons and 

as an artificial person. Therefore, rights and obligations of an artificial person are collective 

rights and obligations of the human beings that stand behind such a person.204 In other words, 

artificial person is a tool to differentiate unitary and purposive activity of humans.205 In case of 

corporations, which mainly unite a number of shareholders, it is plausible to put these joint 

activity into a shape of the artificial person. Simultaneously, this artificial person may be 

considered property, owned by shareholders and managed by appointed professionals.206   

If appointed or elected bodies are properly incorporated according to the statutory 

procedures, they gain a corporate status and full range of capacities discussed above. As a 

result, corporation may act rightly or wrongfully and assume responsibility, and carry out 

transactional activities apart from those ones that are limited to the human beings, such as a 

capacity to marry, etc.207   
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Thus, the legal personhood of a corporation, originating from the legal personhood of 

humans, is aimed at benefiting them.208 The ascription of legal personhood to corporation is 

propelled by the pragmatic reasons to promote interests and needs of humans, who perform 

collective activities. In such a way, rights and duties resulting from these activities will be 

separated from the individual rights and duties of humans.209  

The latest developments in the U.S. jurisdiction, however, reveals a tendency towards 

the merge of legal personhood of corporations and humans by conferring election and religious 

rights on the former ones.210 Indeed, democratic rights are not limited only to the people, they 

are granted to the legal persons, including artificial persons.211 

Such a tendency, arguably, demonstrates a shift of the role that business corporation plays 

currently in society. It may be explained by the social, political and legal pressure it undergoes. 

The business corporation, being a creation of law, is a means for carrying on business that is a 

part of social relations, at large. As a result, law may treat non-human in the mold of the natural 

person aiming at organizing social relations.212 Moreover, it is an established practice to grant 

citizenship to business corporations, collect taxes from them, and hold them socially, 

environmentally and legally responsible in terms of private and public law.213 Additionally, in 

everyday speech corporations may be depicted as good, bad, smart, responsible for certain 

wrongdoings, e.g., pollution of environment or child labor, etc.214 

Nevertheless, in the U.S. jurisdiction, corporation is still regarded as a legal person that 

depends on activity of other persons, such as shareholders, managers, employees. Also, it does 

not have certain rights, for example, the right to marry, or liabilities, for instance, imprisonment 

that are restricted only to the natural persons.215 

On a final note, the fundamental difference between legal personhood of natural and 

artificial persons is the artefactual nature of the latter,216 resulting in its immortality,217 

requiring human’s management in the course of its existence.218  
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3.3. Conclusions to Chapter 3 

Discussion of the legal personhood would be incomplete without examination of 

personhood from the philosophical perspective. Observation of the classical, psychological, 

ethical concepts along with the various modern approaches to a person in philosophy reveals 

heterogeneity and absence of consensus on its definition. In the main, however, authors 

mentioned in this chapter share an opinion that consciousness is a constituent element of 

personhood. As a result, the weak AI, subject matter of this thesis, should not be regarded as a 

person in philosophy. 

    In turn, study of the historical overview of legal personhood and its interrelation with 

the personhood demonstrates changing nature of legal personhood over the course of history 

and non-uniformity of such interrelation. These findings allow to arrive at a conclusion that 

exclusion of a possibility of according personhood to AI does not inevitably mean impossibility 

of conferral legal personhood on it. 

Moreover, a shift away from the Orthodox View on the legal personhood as the right-

holding and duty-bearing towards the alternative approaches, e.g., reshuffling incidents of legal 

personhood, enables the ascription of legal personhood to AI in the form that corresponds best 

to its characteristics and promotes social interests.    

Further discussion of this specific form in Chapter 4 would be inadequate without an 

overview of the existing types of legal personhood, such as natural and artificial persons, and 

characteristics of humans and corporations that predicated the ascription of legal personhood 

of the respective type in Chapter 3. 

 In such a way, Chapter 3 has laid the groundwork for the further discussion of the 

question of conferral personhood and legal personhood on AI, and of the specific type of legal 

personhood of AI. 
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4. AI as a Person 

Deliberations concerning the defining features of AI and philosophical and legal 

perspectives on the personhood have established, arguably, a sufficient basis for the 

examination of a possibility of conferring legal personhood on AI. Firstly, a possibility of 

defining AI as a person through the philosophical lens will be discussed. This discussion will 

be, further, accompanied by suggestions regarding the ascription of legal personhood to AI as 

an electronic person. 

 

4.1. Personhood of AI 

As it was mentioned above, Locke defined person by her intellectual ability to understand 

legal obligations and punishment, resulting from a default on legal commitments. Such 

understanding, in turn, determines person’s behavior.219 

Chopra and White state that under condition of possessing “the right kind of 

consciousness” AI may be recognized as the Lockean person, since Locke’s definition of 

person is not limited to the human beings.220 Also, they argue that the defining feature for 

treating AI as the Lockean person is intentionality.221 

I am inclined to believe that, firstly, it is necessary to distinguish between consciousness 

and intentionality and, secondly, between strong and weak AI. Chopra and White, applying the 

Lockean personality to AI, in my opinion, do not clearly differentiate these notions, which 

results in confusion. In case of emergence of the strong AI, there is no need to substitute 

consciousness by intentionality. When it comes to the weak AI, subject matter of the thesis, it 

is necessary to acknowledge its limitations in terms of the ascription of personhood from the 

philosophical perspective. Simultaneously, these limitations do not automatically bar the weak 

AI from ascription of the legal personhood, taking into consideration its defining features. 

Dennett elaborates a theory of intentional stance by suggesting interpreting an entity’s 

behavior as if it were a rational agent, following choices based on the considerations of her 

beliefs or desires. In such a manner, prediction of entity’s behavior is predicated on the practical 

reasoning, derived from the beliefs and desires. Consequently, if an entity voluminously 

behaves according to such predictions, it is the intentional system.222    

 
219 Chopra and White 2007, 11. 
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Building on the Dennett’s elaborations, Chopra and White argue that application of the 

notions of beliefs and desires to AI is questionable. Yet, it may be deemed the intentional 

system if its behavior corresponds to the predictions of such a behavior on a continuous basis. 

It is evident that AI must be sophisticated and autonomous enough to adopt the intentional 

stance and overcome the Chinese room argument discussed above. Thus, researchers conclude 

that in this case the ascription of personhood to AI may be justified.223 

However, Dennett specifies further that “being rational is being intentional is being the 

object of a certain stance. These three together are a necessary but not sufficient condition for 

exhibiting the form of reciprocity that is in turn a necessary but not sufficient condition for 

having the capacity for verbal communication which is the necessary condition for having a 

special sort of consciousness, which is … a necessary condition of moral personhood”224. 

Therefore, intentional stance is not the only condition for the conferral of personhood on 

AI. Conditions for the Lockean person are the following: 1) rationality; 2) reciprocation of 

intentionality; 3) verbal communication; 4) self-awareness. Chopra and White argue that AI 

may be accorded such personality considering current state of art and future advancement.225  

As to the rationality, it requires sophistication and autonomy from AI, which depends on 

its design. In case AI’s goal-oriented behavior corresponds its beliefs and desires and 

functionality, it may be called a rational agent.226 

The second condition is intertwined with the Dennett’s theory of intentional stance. It is 

necessary to be able to predict not only agent’s behavior through the intentional stance but also 

behavior of each other.227 It means that AI is required to demonstrate intentionality in a system 

where humans and other algorithms function by expressing their intentional stances. Chopra 

and White state that the reciprocation of intentionality for AI is a question of technical solutions 

rather than the conceptual boundaries.228 

As to the verbal communication, it implies not only pronouncing but also correct verbal 

responding behavior as a demonstration of the intentional stance as well. However, there is no 

requirement for conscious verbal communication according to the Chopra’s and White’s 

position.229 

 
223 Chopra and White 2007, 15–17. 
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226 Ibid, 18. 
227 Dennett 2014, 82–83. 
228 Chopra and White 2007, 19–20. 
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The last condition for the Lockean personality is the self-awareness. Chopra and White 

deliberate that there is a tight connection between morality and self-awareness. Thus, 

responsibility, as a condition for the personhood, may be ascribed to an entity that is aware of 

committing a wrongdoing. It means that the intentional stance is applicable not only outwards 

to other entities but also inwards to reason behavior. The researchers argue that self-awareness 

is based rather on a functional architecture than the biological structure. As a result, there is no 

impediment for AI to possess self-awareness.230 

I cannot agree with the above statement, since biological consciousness is the only 

consciousness known to humans so far. There is no evidence that an exclusion of biological 

structure will result in the self-awareness by means of the functional architecture. 

Consequently, since the conditions are cumulative, refutation of or adhesion to the position of 

Chopra and White in relation to the other conditions discussed above is not necessary. That is 

why I opine that AI at this stage of development (the weak AI) cannot be ascribed personhood.  

There are also other approaches to the level of recognition of AI’s cognitive abilities. For 

example, Dreyfus argues that to deem AI being able of learning and acting intelligently, it is 

necessary not only to model the functioning brain but also to embed in AI a description of 

human’s body and experience of beliefs, desires, cultural background, etc.231  

If to adopt Dreyfus’ approach, then a possibility of ascribing personhood is closed to the 

weak AI at the current stage of its development due to its limited cognitive capacity.  

Laukyte, in turn, claims that since characteristics of AI resemble group agents, such as a 

corporation, it may be accorded personhood. He states that if an agent is rational (acting like a 

rational agent would act), and interactive (interacting with other agents), then it may be 

ascribed responsibility and endowed with personhood due to its capacity to affect social 

environment. Such an agent, consequently, becomes a subject of rights in order to exercise 

these capacities.232 To support this point of view, it is necessary to agree on the fact that the 

group agents possess personhood. It is questionable, to my thinking, since they exist only as a 

reflection of humans’ rationality and interactivity.  

Therefore, conferral of personhood on AI from the philosophical perspective is out of the 

question, in my opinion, since it lacks sufficient properties at this point. I have to agree, 

however, with Lim that the Human Brain Project, co-founded by the EU, may force researchers 

to address these issues in the nearest future. This project is aimed at simulating human brain 
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by the virtue of a multi-level simulation platform that aggregates brain research data in order 

to understand how the brain works. As a result, this platform may generate unpredictable 

behavior and replicate human brain. In such a case, it is possible to regard AI as a person, and 

turning off the platform may raise various problems, including ethical.233   

 

4.2. Legal Personhood of AI 

As to the legal personhood of AI, already in 1981 Lehman-Wilzig acknowledged 

movement of AI from property to the entity of its own right. Thus, he suggested regulating this 

movement through, alternatively, product liability; slavery; agency; diminished capacity; or 

treating AI as dangerous animals; children; and, finally, person in philosophical and legal 

senses.234 

Van den Hoven van Genderen, examining the possibility of conferring legal personhood 

on AI, applies the approach suggested by Naffine in 2003. He argues that the first concept (the 

Cheshire Cat), despite disregarding the social aspect of legal personhood, may cover legal 

personhood of AI.  The second approach, which requires rationality from a candidate for the 

legal personhood, is applied to corporations, since human beings impersonate it. It is not 

applicable to AI due to its characteristics. In this case, ascription of legal personhood to AI 

would challenge humanity, which is a crucial condition for it. The third approach requires AI 

to be conscious, rational, and responsible entity in order to be qualified as a legal person, which 

is not the case. The researcher opines that the third approach, being open to non-humans, may 

be applied to AI in the future if it acquires the named qualities.235   

I cannot share this point of view, since, firstly, as it was mentioned above, Naffine 

emphasizes that humanity, sufficient for the second approach, is a minimum precondition for 

the third approach.236 Secondly, I agree that if to choose among three possible approaches, the 

first one is currently the most suitable in terms of granting legal personhood to AI. 

Nevertheless, I have to reiterate that the exclusion of social considerations from the first 

approach is questionable.  

Teubner argues that exactly the social attribution and inquiry justify the ascription of 

legal personhood to an agent. It is a means to deal with the uncertainty regarding an actor by 

bringing light into relations between this actor and other participants. By the virtue of legal 
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personhood, it is possible to normalize political negotiations and financial transactions. In case 

of electronic agents, Teubner emphasizes that the conferral of legal personhood promotes 

protection of society as such not vice versa.237  

Moreover, considering the current level of development of AI and legal complications 

concerning establishment of a causal link between user’s actions and AI’s behavior, ascription 

of legal personhood to AI may be a viable option to deal with such issues.238 In this respect, 

protection to the humans will be granted by barring them from liability resulted from the 

unpredictable behavior of autonomous AI.239 This approach is also feasible for combatting 

against the psychological tension that humans experience towards robots240 as a result of their 

current anthropomorphizing.241 

In his turn, Pietrzykowski suggests replacing radical naturalization of the concept of legal 

personhood present in the last two approaches suggested by Naffine by the modest 

naturalization. It allows to maintain equal distribution of the legal personhood among all human 

beings as members of human race. Also, it promotes ascription of legal personhood to the self-

reflective conscious non-humans, since they deserve moral and legal recognition.242 He 

supports an inclusive approach, when an entity, including AI, is a candidate for the legal 

personhood due to its mental capabilities to hold rights and fulfill duties. Thus, the sentient 

entity may become a subject of law.243 

Arguably, Pietrzykowski in this case considers a possibility of according legal 

personhood to the strong AI that is contemplated to be sentient. Consciousness of the weak AI, 

as it was already pointed out, is highly debatable. That is why I am inclined to believe that the 

modest naturalization is not applicable to the weak AI. 

Calverley applies another approach to substantiation of the conferral of legal personhood 

on AI. He states that autonomy and intentionality determine a sufficient level of mental activity, 

and, consequently, AI may be accorded legal personhood. Calverley specifies that 

intentionality is based on the reasoning (not desires) and leads to an action. It suffices that AI 

may demonstrate features of the human intentionality. He also emphasizes the connection 

between autonomy and responsibility, since making choices independently presupposes 
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responsibility. Therefore, law, be it contract or tort law, constrains behavior, and if AI proves 

to act intentionally and autonomously within such legal boundaries, akin to the human beings, 

it may be endowed with legal personhood.244  

The discussed above positions demonstrate that an idea of the ascription of legal 

personhood to AI is not that new and, arguably, attracts more attention currently due to the 

technological advancement and widespread use of AI in various domains of modern life. It is 

also possible to witness that reasoning for such ascription differs radically, namely from 

recognition of the inherent value of AI to normalization of social relations and protection of 

society.  

As I have already mentioned, in my point of view, it is of an extreme importance in 

discussions like this to distinguish between strong and weak AI, since their characteristics are 

widely diverging. As a result, the underlying reasons for the conferral of legal personhood on 

AI in these two cases will differ. When it comes to the weak AI, lacking at least consciousness, 

its behavior already requires legal regulation in order to bring clarity and certainty to social, 

business and legal relations, where AI is involved. In such a manner, this regulation, in my 

opinion, is foremost propelled by the pragmatic needs. In turn, law may satisfy these needs by 

means of, inter alia, the ascription of legal personhood to AI.  

Therefore, if to accept a possibility of conferring legal personhood on AI, it is necessary 

to discuss what form it may take, as thus far legal persons were divided up into two groups, 

such as natural and artificial persons. That is why, the next question to answer is whether it is 

possible to legally treat AI, due to its defining features, as a natural or artificial person, or 

should it be accorded legal status of an electronic person. 

 

4.3. What Type of Legal Personhood Should Be Accorded to AI? 

Discussing legal personhood of AI, Chopra and White distinguish between independent 

and dependent legal persons. The former (sui juris) is a bearer of the full-fledged legal 

personhood if she is free, of sound mind and of certain age,245 whereas the latter is headed by 

the independent legal person (for example, humans of not sound mind, children, or 

corporations).246  
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In this respect, Chopra and White argue that if children, corporations or even idols are 

endowed with legal personhood, then there is no impediment for the ascription of legal 

personhood to AI in case it is pragmatically justified.247 

Next, Chopra and White state that there is a close connection between independent legal 

person and Lockean person, as they both require self-awareness in terms of behavior.248 

In such a manner, researchers name the following conditions for AI to be qualified as the 

independent legal person:249 

1) Sufficient intellectual capacity to act independently, having the mature common 

sense. It means that AI is required to possess both sufficient level of intelligence and 

understanding of its behavior.250 

Concerning AI’s ability to understand, Solum thinks that this ability should be estimated 

through AI’s performance, namely whether it demonstrates continuous complex 

intentionality.251  

2) Understanding of and obedience to the legal obligations in order to avoid 

supervision and correction of behavior by a guardian. Chopra and White argue that this 

condition is achievable through the technical solutions when AI is programmed to obey the 

law.252 

3) Susceptibility to punishment aimed at enforcing legal obligations. Simmler and 

Markwalde opine that freedom of will, as a precondition for criminal responsibility, is not 

biophysical fact but social attribution reflecting social reality and interaction. Therefore, if AI’s 

behavior destabilizes social tenor of life, it may be held criminally responsible.253 

One of the options to meet this requirement is to endow AI with capital. It will enable AI 

to be susceptible to the financial punishments. Alternatively, AI may be barred from the 

profitable activity for a certain period of time. It is also possible to guide AI’s behavior by the 

threat of punishment, since it is capable of calculating and following the most rewarding 

scenario of behavior, which is a law-abiding activity.254 
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Another argument to fulfill this condition, presented by Chopra and White, is reiteration 

of Solum’s position that AI may be susceptible to punishment akin to the corporation model.255  

Indeed, Solum argues that it is not necessary to examine corporation’s morality in order 

to hold it liable, and that punishment of a corporation may be equated to the punishment of its 

owners.256 However, Chopra and White consider possibility of recognizing AI as the 

independent legal person, and corporation is the dependant legal person according to their 

classification. In such a way, researchers substitute notions and do not take into consideration 

absence of necessity of supervising and controlling AI unlike the corporations.   

4) Capacity to enter into contractual relations, which means that it is required to 

manifest an intention to conclude a contract. Chopra and White argue that AI already possesses 

this capacity.257  

5) Ability to own property and to control money in order to economically perform 

and to be held liable. Chopra and White claim that one of the options to meet this requirement 

is to employ AI.258 

Consequently, according to their point of view, similarities between AI and human beings 

will incentivize legislator to grant legal personhood to AI in the form of the independent legal 

person. 

It was important to consider a possibility of qualifying AI as the independent legal person 

according to the differentiation proposed by Chopra and White, because legal personhood of 

independent legal person under such classification is similar to the legal personhood of  natural 

person of certain age and of sound mind, possessing passive and active capacity. In my opinion, 

however, the above approach credits exaggeratedly and arbitrary qualities of the Lockean 

person to AI causing various objections.259 That is why, following the wording of the 

Recommendations, I suggest ascribing legal personhood to AI as the electronic person, which 

is a third separate type of legal persons along with the natural and artificial persons. This option 

is a means to deliver a message that the weak AI is not treated equally to humans in the eyes 

of the law and, as a possible result, to reduce tension regarding the ascription of legal 

personhood to AI. 
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To prove the above statement, it is sufficient, in my opinion, to discuss one objection 

called the “missing-something” by Solum.260 According to this objection AI should not be 

accorded legal personhood, since it lacks consciousness, cognitive behavior, free will, 

autonomy, and morality.261 

Since consciousness, cognitive behavior, free will, and autonomy, and their significance 

for the personhood and legal personhood were discussed above in a varying degree, I will just 

reiterate that, indeed, absence of consciousness, cognitive behavior, or free will in AI may bar 

it from the ascription of legal status of the natural person. Yet, such absence should not be 

definitive in terms of the conferral of legal personhood on AI, generally. 

As to the morality, Allan and Widdison question Solum’s approach to the pairing self-

consciousness and morality, as prerequisites for the legal personhood. They state that “it is not 

at all certain that computers can achieve self-consciousness; nor is it obvious that self-

consciousness is a valid test for moral entitlement to legal personality”262. Floridi and Sanders, 

relying on the AI’s interactivity, autonomy, and adaptability and opening moral agenthood to 

it, argue that the concept of morality in this discussion depends on the level of abstraction.263 

Laukyte states that AI may be held morally responsible since it is capable of: 1) 

participating in an ethically problematic situation; 2) judging it, taking into consideration the 

particular circumstances; and 3) making a choice in order to resolve it. Laukyte, consequently, 

opines that it suffices to demonstrate behavior coinciding with the practical reasoning even if 

it is not preceded by thinking as such.264 

Michalczak, assuming application of morality to AI’s behavior, formulates the following 

assumptions: 

“1. Brain processes are informational processes. 

2. Brain processes are epistemically accessible. 

3. Every cognizable informational process may be emulated/reconstructed in a 

computer.”265 
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He maintains that it is possible to infer from these assumptions that ethical status is 

conditioned by the features of informational processes. Consequently, an agent involved in a 

sophisticated informational process may be regarded as an ethical subject.266 

The discussed objection reveals that, on the one hand, there are still qualities typical for 

the humans that cannot be attributed to the weak AI, such as consciousness. On the other hand, 

AI’s behavior may be treated as autonomous or moral in the legal sense. Yet, at this stage of 

AI’s development, it is unnecessary, in my opinion, to artificially completely approximate it to 

the human beings and, as a result, accord to it legal status of the natural person. Admittedly, in 

some cases AI’s behavior resembles behavior of a human being, endowed with passive and 

active capacities (or natural person), as it may act independently or contract, for example. 

However, lacking sentience, AI does not require legal protection that legal status of the natural 

person guarantees to the human beings. At this stage, there is no need to confer on AI 

fundamental rights and freedoms of the natural persons or guarantee to it protection under 

criminal law. That is why this artificial approximation, understandably, causes various 

objections. Some of them may be already overcome, but others are unsurmountable for the 

weak AI. 

In my point of view, the weak AI may not be endowed with legal status of the 

independent legal person (or natural person with passive and active capacities) due to its 

limitations, such as, at least, absence of consciousness. As to the dependent legal person, for 

example, corporation, it is qualified as an artificial person (or legal person) under the 

continental legal framework, and it will be discussed next.    

With the advent of decentralized financial systems, such as bitcoins, Bayern has noticed 

that modern AI may conduct business independently by means of a limited liability company 

without members. In such a way, AI may become a party to contracts and a potential wrongdoer 

in torts.267 Bayern pursues that such company has a role of container for AI, endowing it with 

private-law limited legal personhood. Since corporation, in broad sense, is a means to 

impersonate humans, it may also impersonate non-humans, such as AI, considering that 

corporations may now operate without human control by means of algorithms. Such an 

approach allows to avoid a discussion on the philosophical issues regarding the personhood of 

AI at the legislative level, and assessment of the degree of AI’s autonomy.268  
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It is difficult to disagree with LoPucki, who has noticed several perils of this approach. 

Among others, natural persons will unknowingly transact with such companies. Also, since AI 

may inhabit various types of companies and nationalities, it can change governing law to avoid 

the responsibility.269 

Additionally, I would like to emphasize that Bayern’s suggestion will not resolve legal 

uncertainties pertaining to the legal status of AI per se. It may be the solution when it comes to 

the contracting, where the company is a party to a contract. However, Bayern’s approach is not 

suitable, in my opinion, for allocation of risks when a self-driving car, for example, is involved.   

Accentuating the conceptual and theoretical consistency between AI and corporation, and 

similar risk allocation, Michalczak claimes that AI may be qualified as an artificial person 

itself.270 In turn, Pagallo argues that such approach will not promote legal certainty in terms of 

the AI’s legal status, since the scope of legal personhood is different in various jurisdictions.271 

Accepting Pagallo’s argument, although as a secondary one, it is necessary to point out 

that the coherence between corporation and AI is limited to their artefactual nature and, as a 

result, immortality. It was discussed above that behavior of a corporation is not independent as 

such. Corporation, bearing a legal status of the artificial person, is an instrument for managing 

collective activity of its participants, who impersonate it by their physical and mental 

characteristics. In other words, behavior of the corporation is a reflection of joint behavior of 

these participants. It means that there is a direct causal link between humans’ actions or 

omissions and behavior of the corporation. Consequently, legal regulation of corporation boils 

down to the regulation of collective activity of human beings. It is not the case with the 

sufficiently sophisticated AI capable of acting autonomously and adaptively. In this case, it 

may be troublesome to track down AI’s behavior to the decisions taken by human beings. It is 

even more so when in the process of creation and application of AI various parties are involved, 

such as developers or final users. Therefore, legal regulation of corporation by means of the 

ascription to it legal status of the artificial person cannot incorporate, in my opinion, 

peculiarities of AI’s characteristics in the legal sense.    

In words of Allen and Widdision, corporation is a social system characterized by its 

capacity for the collective activity, while AI is an information system capable of autonomous 

activity.272  
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Besides, I would like to agree with Karnow, who notices that development of trade and 

economics has resulted in the establishment of corporation. In turn, technological advancement 

in AI has paved the way for the recognition of electronic persona called for enhancing social 

and commercial interaction, and protection of humans by liability allocation.273 

Consequently, in my opinion, it is not a viable option to confer legal status of the artificial 

person on AI, since nature of corporation and AI’s behavior differ significantly. I am inclined 

to believe that in this case the major problem of allocation of risks in AI application will not 

be solved. 

Yet, functioning of corporation as an artificial person may serve as an example for 

solving the identity problem, which impedes ascription of legal personhood to AI. It stems 

from the difficulties regarding the definition of AI. Simultaneously, personal identity 

conditions for AI are not clearly specified.274 

Allan and Widdison suggest solving this problem similar to the corporations, as it is 

possible to identify AI by means of the registration. In such a way, AI, as a legal person, will 

be identified in a system of registration,275 for instance, in a Turing registry.276 Such a registry 

is a means to hold AI accountable based on its ability to collect, hold, and pay money,277 

insurance of its activity,278 and collection of taxes from AI.279 However, the launch of this 

project, considering its expensiveness and labor-consumption, requires justification, such as 

the critical amount of highly complex AI, and socio-economic advantages.280 

Finally, it is just the time to return to the defining features of the sufficiently sophisticated 

weak AI discussed in Chapter 2 and reason my choice from the lens of legal personhood. These 

characteristics of AI, a candidate for the legal personhood, are: (1) artificial nature; (2) 

autonomy; (3) adaptivity; (4) opacity; (5) initiativity, and; (6) interactivity. 

Before explaining, it is once again necessary to emphasize that the weak AI is examined 

and the purpose of ascription of legal personhood to it is pragmatic. 

Firstly, artificiality of AI resides in its creation by other agents that are not capable 

currently of endowing AI with consciousness. The artificial nature of AI resulted in its lack of 

consciousness differs it from humans. The artificiality signals, in my opinion, that the weak AI 
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cannot be ascribed legal status of the natural person, whose legal personhood is deeply 

intertwined with the personhood. Simultaneously, AI shares this characteristic with the 

corporation.   

The next quality of AI to be discussed is its autonomy. It means that AI may render 

decisions without human control. Such a capacity approximates AI to a human of certain age 

and of sound mind, the active natural person, who acts independently reasoning from her own 

decisions. In such a manner, decisions of AI may have legal repercussions for the human 

despite not being authorized by her.  

Moreover, in addition to the independent behavior, AI may change it by the virtue of 

adaptivity. It means that AI, akin to the humans, based on the acquired experience, may act 

differently in the similar situation in the future. This feature of AI leads directly to the opacity 

of its behavior and the “black-box” problem. Consequently, it is troublesome to predict and 

explain AI’s behavior for humans, who, if AI is not accorded legal personhood, will be liable 

for its behavior, subsequently. AI’s adaptivity and opacity are common with the human beings. 

 As to the initiativity, similar to the humans, being independent in its behavior, AI may 

instigate a legally meaningful activity, such as contracting or behavior of a self-driving car. In 

this case, launch of a particular action of AI is not necessarily authorized by AI’s user. At the 

same time, this behavior of AI may be legally detrimental to its user. In other words, AI is 

capable of beginning a legally purposeful activity without knowledge of its user. Drawing on 

the example of the contracting AI, its initiativity laced with the autonomy means that its user 

will know neither when she became a party to a contract nor particular terms of a contract.  

The initiativity of AI is directly linked with its ability to interact with other agents 

virtually or physically. Such ability of AI is also common with the humans. As it is 

demonstrated with the contracting and self-driving cars, AI may be interactive without human’s 

authorization.  

Thus, autonomy, adaptivity, opacity, initiativity, and interactivity of humans are 

regulated by means of the legal personhood. Humans, possessing such qualities, are recognized 

as natural persons, although some of these characteristics are illustrative of the active natural 

person. Simultaneously, in my opinion, autonomy, adaptivity, opacity, initiativity, and 

interactivity embedded in AI’s behavior, being absent in the corporation, require separating AI 

from the human beings using it. In case of the sufficiently sophisticated weak AI, its behavior 

may be out of control of human beings. At the same time, AI application may improve humans’ 

life in various ways. Therefore, ascription of the legal personhood to AI may be an option to 

deal with the perils related to its application. Since the defining features of the sufficiently 
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sophisticated weak AI differ from humans and corporations, legislator should accord a separate 

legal status of the electronic person to it.    

The characteristics of human being, corporation and weak AI are compared by way of 

illustration below. 

Characteristic  Human Corporation Weak AI 

Artefact No Yes Yes 

Consciousness Yes No No 

Autonomy  Yes No Yes 

Adaptivity Yes No* Yes 

Opacity Yes No Yes 

Initiativity Yes No* Yes 

Interactivity Yes No* Yes 

*As it was mentioned above, an artificial person may demonstrate adaptivity, intiativity, 

and interactivity, but they are a direct result of the collective human activity. In its turn, AI, 

possessing autonomy, may act independently despite being a creation of humans, and it may 

learn, instigate activity, and interact on its own. 

Therefore, by means of the table, it is visible that human beings, corporations and weak 

AI possess different set of characteristics that are relevant to the law. These characteristics 

reveal that at this stage of development AI may not be approximated to the human beings. And, 

it means that it cannot be qualified as a natural person. Simultaneously, AI’s activity differs 

from the corporation’s behavior that is a reflection of the collective human activity. Thus, AI 

itself should not be recognized as an artificial person either. As a result, it is a viable option to 

treat AI as a third type of legal persons – the electronic person.  

 

4.4. Conclusions to Chapter 4 

I began this chapter with the examination of a possibility of ascribing personhood to AI 

from the philosophical perspective. As it was described, there are splits over such a possibility. 

For example, Chopra and White, Laukyte, being driven by the different considerations though, 

argue that there are no obstacles for the conferral of personhood on AI already at this stage of 

its development. Others, for example, Dreyfus, set a high bar for the ascription of personhood 

to AI, and it definitely cannot reach it currently. I am inclined to believe that due to its 

limitations, the weak AI cannot be endowed with personhood. 
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Next, a question of conferral of the legal personhood on AI was discussed in this chapter. 

Arguably, scholars are less reluctant to accept such an option for dealing with the problems 

related to the AI’s activity. In the mold of the possibility of ascribing personhood to AI, 

reasoning for endowment AI with legal personhood varies. For example, van den Hoven van 

Genderen considers this option by applying the classification suggested by Naffine, while 

Michalczak promotes the pragmatic approach. 

Finally, accepting an idea of the ascription of legal personhood to AI, it is necessary to 

decide what type of legal personhood it should be accorded. In my opinion, at this stage there 

is no reasonable basis for treating weak AI as a human’s counterpart, a bearer of the natural 

legal personhood. At the same time, the defining features of AI drastically differ from the 

properties of corporation endowed with artificial legal personhood. And, following the 

pragmatic approach, considering the fictious nature of legal personhood and social inquiry for 

the legal regulation of AI’s behavior, it is possible to recognize it as a third type of legal persons 

– the electronic person. 
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5. Implications of Ascription of Legal Personhood to AI in the 

Commercial Context 

I dare to assume that an idea of the ascription of legal personhood to AI has not found 

favor with the scholars and AI experts. Yet, many of them emphasize that this idea is not 

inconceivable as such and may be reconsidered when AI advances further. It is also possible 

to encounter strong opponents of the conferral of legal personhood on AI. For instance, 

Yampolskiy does not support the ascription of legal personhood to AI because it jeopardizes 

human dignity, integrity of legal system and human safety. He believes that in this case humans 

will have less rights in comparison with AI, being victims of discriminatory humiliation and 

redivision of power. Also, superintelligence is capable of undermining legal systems by 

abusing rights, finding legal lacunes, and handing over or suing human wrongdoers. Finally, 

he argues that malicious AI, being in control of corporations, may accumulate wealth through 

unfair business practices that will cause a decline of human safety.281  

In response, it is necessary to point out that some of these predictions, such as the abuse 

of rights or use of unfair business practices, may become a reality even without conferring legal 

personhood on AI. As to the legal discrimination of humans, following the pragmatic approach 

to ascription of legal personhood to AI, humans will only profit from establishment of legal 

status of sufficiently sophisticated AI, such as the electronic person, by acquiring legal 

protection in the sphere of commercial use of AI. 

As it was demonstrated in Chapter 2, current stage of AI’s development and its defining 

features may result in the unpredictability of its behavior in terms of the law. Calo states that 

this unpredictability rests on the AI’s ability, inter alia, to interact with other algorithms. 

Alternatively, it may be attributed to its intricate origins, since AI may have numerous authors, 

be it employees of a powerful corporation or schoolchildren. The unpredictability of AI 

commercial application, being even more complicated by the physical embodiment of AI, 

threw down a challenge to the law. It is required to regulate AI’s creativity and allocate 

responsibility previously governed by the mutual assent (contract law) or foreseeability (tort 

law).282   

One of the solutions to deal with the issues related to the AI commercial application by 

means of law is to endow it with legal personhood. Before considering implications of the 
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ascription of legal personhood to AI in the spheres of contract and tort law, and intellectual 

property rights, it is preferable to remind once again that in this case I do not intend to prove 

the exceptionality of AI and its resemblance to humans. Instead, the conferral of legal 

personhood on AI is a means to legally protect humans and to provide legal certainty in the 

commercial domain.  

 

5.1. Contract Law 

One of the examples of the AI commercial application, as it was demonstrated in Chapter 

2, is trading. It is not surprising since AI can guarantee faster, more sophisticated and accurate 

operating, reducing costs and human errors.283 

Michalczak, sharing the mentioned above vision of Calo, notes that trading AI, aiming 

at the pecuniary profit, may enter into unpredictable and sometimes unjustified contractual 

relations from the perspective of humans.284  It is also important in this particular case that due 

to the technological advancement AI is now not only capable of facilitating contracting but 

also initiating it.285  

Apart from the unpredictability of AI, which is rather common problem for the law, there 

are specific issues of using AI in the contracting. Chopra and White group them from the 

common law perspective that may be applied as well to the continental law. These issues are 

related to the following properties of a contract, namely: (1) contract is concluded by separate 

and definite parties, i.e., legal persons, who (2) have agreed to enter into contractual relations, 

or have reached a consensus ad idem, and (3) have exchanged contractual promises that are 

enforceable and (4) supported by consideration.286 

Arguably, the focal problem in this case is lack of legal personhood of AI. Consequently, 

at this point, AI cannot be considered a party to a contract capable of expressing consent. It 

results in the absence of agreement between buyer and seller, who are unaware of contracts 

between them concluded by AI.287 As to the consensus ad idem between parties (legal persons), 

i.e., a meeting of minds, that is examined through offer and acceptance in the common law 

counties, it is as well problematic when AI, lacking legal personhood, is involved.288 It is not 

less problematic when it comes to the assessment of intention to enter into contractual relations 

 
283 Allen and Widdison 1996, 29. 
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by making respective promises if AI is involved in the contracting.289 On the top of that, it may 

be also troublesome for a user of AI who is not technologically savvy to understand its 

functionality and, as a result, form and manifest the intention required for the contracting.290 

These issues provoke concerns regarding attribution of liability resulted from the erroneous 

behavior of AI-party to a contract, or its non-performance.291 

Therefore, there is an acute need to clarify how to apply contract law and manage 

contracts that are concluded with the involvement of AI in order to introduce legal certainty of 

its commercial application in this sphere.292 Before considering possible solutions for the 

named issues, it is necessary to point out that AI involved in the contracting may be of different 

complexity, requiring adjustment of legal regulation.293 Consequently, suggestion that may be 

pertinent for the low-complexity contracting AI turns out to be inappropriate and farfetched in 

regard to the sufficiently sophisticated AI, possessing features discussed in the previous 

chapters, a candidate for the legal personhood.  

Roughly, there are three approaches to dealing with the contracting problem, namely, to 

treat AI as a mere tool; to apply agency law to it, and; to recognize it as a legal person. 

In order to demonstrate advantages of the ascription of legal personhood to AI for 

resolution of the contracting problem, I will examine disadvantages of the first two approaches. 

Generally, according to the first approach AI’s behavior, including the erroneous actions, 

is attributed to its user, even without the respective intention or prediction on her part.294 

If to broaden the first approach, Allen and Widdison argue that the contracting problem 

may be resolved by (1) reconsidering the intentionality requirement; (2) treating AI as a 

communication tool, or; (3) excluding autonomous AI from the contracting.295 

Modification of the intentionality prerequisite would require, according to the position 

of Allen and Widdison, accepting that human parties to a contract have indicated generalized 

and indirect intention to conclude the contract, which is sufficient to deem it binding. In such 

a manner, there will not be a need to demonstrate offer and acceptance.296 Scholars themselves 

recognize weakness of such an approach and suggest not applying it to the consumers, since it 
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does not grant sufficient protection to them.297 Besides, it is hard to disagree with Chopra and 

White who emphasize that in this case it is still unclear how and when the specific contract is 

concluded, considering the generalized intention of parties.298 

Similar to the above approach, it is suggested treating AI as a simple tool of 

communication, ignoring its autonomy in the contracting.299 It means that AI’s contracting 

behavior, including intention to contract, is alleged to be an activity of the human user. 

Consequently, contracts concluded by AI are presumed to be concluded by its users.300 

Allan and Widdison admit that attribution of liability for AI’s behavior to the user within 

this approach is inflexible, “unnecessarily harsh” to the users and ignores technological 

advancement. Simultaneously, scholars argue that such an option disciplines users, since it is 

in their best interest to ensure that AI is programmed correctly.301 Chopra and White agree with 

the former statement that if to engage an autonomous AI in the contracting, it may be unfair 

and economically inefficient to charge AI’s fault upon the users.302 

Thus, I would dare to assume that, compromising innovation, this approach is proved to 

be inadequate, especially considering the 2010 Flash Crash that revealed that even properly 

programmed AI can fail. 

Finally, Allan and Widdision suggest, as an option, baring the autonomous AI from the 

contracting, appealing to its ability to change in the course of contracting without user’s 

intervention. Since such change does not reflect party’s intention anymore, it is difficult to hold 

contract valid. It seems that researchers themselves admit the unsoundness of this approach 

due to its detachment from business reality and wealth maximization.303 

Therefore, if to make a general conclusion about the first approach, I would agree with 

Chopra and White, who argue that attribution of all liability to the user of AI results in the 

incorrect risk allocation.304 I have to add, however, that this argument is valid for the 

sufficiently sophisticated AI. The approach, in turn, may be feasible in relation to the low-

complexity AI acting under human supervision. 

Some scholars advocate for the second approach – to apply the doctrine of agency to the 

contractual relations in question. Wettig and Zehendner claim that conceptual difference 
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between human and AI agents is not identifiable.305 Consequently, Fischer emphasizes that if 

to treat AI as an agent, the typical function of agency will be preserved. It is required to make 

only mild adjustments to the concept of agency and agent’s competence to conclude contracts 

without knowledge of human party (parties).306 Besides, Smed notices that by conferring legal 

status of the agent on the contracting AI it is possible to attribute liability to it.307 Additionally, 

Chopra and White point out that such solution is a means to separate a technical operator of AI 

from the principal, who is using AI for the contracting. It, consequently, will allow to efficiently 

allocate risk among parties involved.308 

This approach is not free from criticism either.309 Before discussing the most relevant 

objections, it is necessary to emphasize that these objections are generalized and may be 

overcome at the national level in certain countries depending on the agency doctrine applied. 

Fischer maintains that it is necessary to engage a significantly advanced AI in the agency 

relationships in order to meet the requirement of consent.310 In other words, lacking status of 

the legal person, AI cannot give a valid consent.311 

Next objection is relevant to the U.S. legal system, where the Restatement of Agency 

rejects at present treating computer program as a principal or an agent. The time point indicates 

that this rejection may be adjusted to the technological advancement. However, the 

Restatement also contains a strict requirement for the principal and agent to possess legal 

personality.312 

As to the civil law countries, it may be demanded from the principal and agent to 

conclude a contract for entering into agency relationships. Again, it is problematic since AI is 

not a legal person.313  

Besides, legal capacity for contracting may be required in some countries. It is not the 

case in the Anglo-American law that allows minors to contract on behalf of adults.314 
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Another objection again relates to the lack of legal personality of AI. Bellia points out 

that agency relationships are built on the trust and confidence. In case of breach of trust, 

principal will not have recourse against the AI-agent.315  

Finally, it is believed that the conferral of legal status of the agent on AI will result in 

shielding its principal from liability.316 

These objections were examined to demonstrate that there is an option to resolve them – 

to accord legal personhood to AI. As Bellia, Andrade et al. notice, the agency approach is 

questionable without the ascription of legal personhood to AI.317 

Balke, considering the problem of contracting AI, resorts to its features and argues that 

AI possessing social ability, reactivity, pro-activity, and autonomy is capable of meeting 

necessary requirements for the conclusion of contracts, such as consenting. Therefore, it 

becomes a candidate for the ascription of legal personhood resulting in validation of the 

respective contracts and proper risk allocation.318 

Similarly, Allen and Widdison claim that if AI, akin to the humans who are recognized 

as natural persons, is capable of demonstrating a sophisticated trading strategy aimed at 

concluding contracts, then, in turn, legislator should endow it with legal personhood.319 

Lerouge notices that in such a manner it is possible to resolve the problem of AI’s 

capacity to give consent and of attribution of liability for its erroneous or negligent behavior.320 

It means that it will be possible to establish AI’s intention to enter into contractual relations; 

limit user’s liability in case of the incorrect behavior of AI, and; a third party would be able to 

sue contracting AI in case of such behavior.321 

Acknowledging the above advantages of the third approach to the contracting problem, 

Andrade et al. attract attention to the related problem – an identification of AI that is a candidate 

for the legal personhood.322  

The identity problem was generally discussed in Chapter 4 and does not require 

additional consideration here. I will just reiterate that it may be solved by means of a registry. 
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Additionally, establishment of such registry is also beneficial for the opposite contracting party, 

who is enabled to check AI’s solvency before entering into contractual relations.323 

In a similar vein, an interesting solution for the contracting problem is presented by Chiu 

et al., who suggest establishing the contract agent authorization platform for the legal 

identification and management authorization of the contracting AI. To reach these objectives, 

a hierarchy of AI depending on its complexity will be recognized in this platform – from a legal 

person to the communication tool.324 Consequently, this platform may be also advantageous 

for the opposite contracting party, who will be able to estimate risks and make an informed 

choice related to the complexity of AI involved in the potential contracting relations and to its 

legal status. 

To bring the matter to a close, it is necessary to discuss regulation of the contracting 

problem at the legislative level. 

The UNCITRAL Model Law on Electronic Commerce of 1996 established, inter alia, 

the attribution rule. It means that data message sent by an information system, including AI, is 

attributed to the programer or user of this system.325 Consequently, the UNCITRAL treats AI 

rather as a mere tool but not directly. The same position may be found in the UN Convention 

on the Use of Electronic Communications in International Contracts, signed in 2005 and 

entered into force in 2013.326 However, the first document is only a model law, while the second 

one has not been singed neither ratified by the EU or its MSs. 

Moreover, the e-Commerce Directive of the EU remains silent on the legal status of the 

contracting AI, only ensuring validity of contracts concluded by electronic means.327 

As to the U.S. jurisdiction, the Uniform Electronic Transactions Act and the 

proposed Uniform Computer Information Transactions Act, as Kerr notices, treat even 

autonomous AI as a tool of communication, attributing AI’s behavior to its user.328 Bellia finds 

the same attribution in the Electronic Signatures in Global and National Commerce Act (E-

SIGN Act).329 
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Therefore, it is possible to conclude that the sufficiently sophisticated AI has surmounted 

a role of the mere tool in the contracting. Being autonomous in instigating and entering into 

contractional relations on behalf of its user, AI acts rather as her agent. To be legally treated as 

the agent, AI should be, however, endowed with legal personhood. Such an approach is an 

option to solve the contracting problem by the appropriate attribution of liability and to promote 

innovation and wealth maximization in trading. Besides, there are no direct obstacles in the 

international or EU legislation to turning into reality this approach. 

 

5.2. Tort Law 

History of the AI’s development discussed in Chapter 2 revealed process of loss of 

simplicity and transparency in its behavior caused by AI’s increasing autonomy and adaptivity. 

This complexity is aggravated by the involvement of various constituent elements in the 

functioning of AI, such as hardware and software; programers, manufacturers and users, and; 

vast amount of data AI is fed with. These elements may interact in a variety of ways 

contributing to the complexity of AI. It may be problematic for an operator, programer or user 

to have full knowledge of AI’s functionality to manage its complexity.330 It means that in order 

to assess AI’s behavior it is necessary to analyze its design along with the contribution of 

humans by measuring the degree of their involvement in creation and control over algorithm’s 

performance.331 

This complexity presents a challenge for humans to understand, predict, control and 

legally regulate AI’s activity. In this case, it is necessary to solve the liability problem by proper 

determination of causation, intention, responsibility and reimbursement.332  

Next, I will touch upon the specific issues set before tort law related to the AI’s activity. 

For illustration purposes, I will mostly appeal to the driverless cars, considering its estimated 

positive impact on the travel conditions and road safety,333 and environment.334 

Asaro fleshes out two issues that pose a problem for tort law, namely AI’s 

unpredictability, and causal agency not based on the legal agency.335  

Generally, in order to receive redress, an injured party is required to establish causation 

between the action and harm. In other words, imposition of liability is possible only if such 
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legal cause is found. In turn, establishment of the causation is based on a foreseeability, when 

a person is expected to reasonably foresee the negative consequence and prevent it to escape 

liability.336 

As to the first issue, delineation of the foreseeability depends on the current public policy 

and perception of technological advancement by society.337 It is a task for the courts to 

determine foreseeability applying certain legal standards, such as the perception of a reasonable 

person, or expected knowledge of a manufacturer, or industry standard of practice.338 

Consequently, determination of the foreseeability is dependent on beliefs of the judges (and 

juries), who are supposed to reflect social perception of technological development.339 

When it comes to the sufficiently sophisticated AI that is out of control of programers 

and users and capable of learning from new data sets and adjusting its behavior accordingly, 

the predictability of such behavior is questionable. As a result, foreseeability of harm by the 

manufacturer is undermined.340 Moreover, it is an obligation of the injured party to prove the 

foreseeability of harm, i.e., to prove that a person could predict and prevent negative 

consequences of an action (or inaction).341 It means that it is not only necessary to establish the 

foreseeability of unpredictive behavior, which seems hardly feasible, but it must be also proved 

by the layman injured party.  

As to the second issue, AI is capable of autonomous behaving without being legally 

accountable or liable. Thus far, products of technological development were passive objects 

used by humans, who were deemed liable depending on their legal role. In case of AI, it may 

act autonomously and independently from designer, operators and users.342 Wagner divides the 

named persons into two classes: manufacturers and users. The first group, such as developers, 

programers, and suppliers of components, develops, designs, and produce AI being driven by 

the commercial interests. The second group, including owners, operators, keepers, interacts 

with AI after it is put on the market.343 The interaction of these actors with AI is not 

successively ordered in space and time, since they may affect creation and usage of AI at any 

specific time as the context requires.344 
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As a result, it is problematic to identify the exact actor who is liable for the harm caused 

by AI’s behavior.345 Indeed, the courts would be required to establish a legal cause between 

the actions and harm of various participants involved in creation and use of AI, as well as 

quality of data it was fed with, and interaction of the specific AI with other AIs.346 Besides, in 

such cases a burden of proof lies with the victim, who is required, in the first place, to identify 

the person responsible for harm.347 Being, presumably, technologically unsavvy and lacking 

specific knowledge, victims may experience serious problems with proving causality.348 

For descriptive purpose, it is possible to turn to the driverless cars that are classified by 

the level of automation and respective control of driver from no automation, when the human 

driver performs dynamic driving task (level 0), through driver assistance (level 1), partial, 

conditional and high automation (levels 2–4, respectively) to full automation, when the car can 

perform all driving tasks unconditionally without human driver intervention (level 5).349 

Such gradation means, as Wagner notices, that when a driverless car is fully automated, 

there is no driver anymore, only passenger, who is not involved in the driving process. 

Consequently, AI’s behavior is under control of the manufacturer, who can determine and 

improve it.350 I would dare to claim that the unpredictability of AI’s behavior should already 

be addressed in relation to the driverless cars that belong to the level 3 of automation, which 

are currently available on the market.351 Because in case of the AI’s erroneous behavior, taking 

into account the above issues, there is no proper liability allocation between the groups of 

persons involved. 

These issues, being unaddressed by the EU legislation on product liability and liability 

for motor vehicles, aggravate legal uncertainty regarding the driverless cars’ production and 

application. Such situation may have the chilling effect on innovation.352 

Another issue that is worth mentioning relates to the current EU legislation. Namely, 

activity of the mentioned above manufacturer group falls under the scope of the Product 

Liability Directive, regulating their liability for the defective products that caused damages to 

 
345 Asaro 2016, 192. 
346 Karnow 1996, 192. 
347 Wagner 2019, 603. 
348 De Bruin 2016, 491. 
349 See, generally, National Highway Traffic Safety Administration, ‘Automated Vehicles for Safety’.  
350 Wagner 2019, 602. 
351 See, for example, ‘New Level 3 Autonomous Vehicles Hitting the Road in 2020’. 
352 De Bruin 2016, 486, 488–489. 



66 
 

consumers.353 It is debatable whether Article 2 of this Directive that stipulates corporeal form 

of a product covers software without physical storage device.354 

Moreover, apart from lying a burden of proof of the defect, damage and causal 

relationship between them with the consumer,355 a producer will avoid responsibility if she 

proves that “having regard to the circumstances, it is probable that the defect which caused the 

damage did not exist at the time when the product was put into circulation by him or that this 

defect came into being afterwards”356. As a result, taking into account the increased 

sophistication of autonomous and learning AI, producers will have no difficulty in proving that 

the defect did not exist at the moment of product’s release to the market.357 

The general purpose of this Directive is to protect consumers from the defective products 

through the no-fault liability regime for manufacturers. As to the motor vehicles, purpose of 

the national laws is mostly to protect pedestrians by high standard of care for drivers in the 

United Kingdom, semi-strict liability for owners or keepers in the Netherlands, and strict 

liability for drivers or custodians in France. However, as Bruin points out, these regimes based 

on the causality were elaborated without considering an emergence of the autonomous and 

intelligent driverless cars that may undermine validity of such legal regimes.358 

The EC has acknowledged the mentioned above issues and invited interested parties to a 

discussion regarding the rearrangement of the burden of proof under the Product Liability 

Directive.359 As to the EP, in its report issued in October of 2020, apart from suggesting 

attributing strict liability to the operators of a high-risk AI-system, it dispelled an idea of the 

ascription of legal personhood to AI as an option for resolving these issues.360  

Simultaneously, there are a number of legislative attempts all around the world, including 

the MSs, to amend legislation in order to welcome the driverless cars, support innovation and 

protect pedestrians.361  
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For example, Lohmann and Wagner, considering autonomy and further development of 

AI, opines that control over it and, consequently, liability will be transferred from the users to 

its manufacturers.362 Asaro, however, argues that such a shift and the strict liability of 

manufactures, as a result, would thwart technological progress. The strictly liable 

manufacturers will be reluctant to take risk of adoption of new AI technologies.363 

Despite the scepticism of the EP, the ascription of legal personhood to AI may be 

regarded as an option to tackle the named problems.364 As Wein puts it: “[w]e need to be able 

to sue machines directly because sometimes the (human) decision to program or design a 

certain way may be non-negligent, while the (computer) decision to behave a certain way in an 

individual situation would be considered negligent, if the computer could be sued”365. In other 

words, the conferral of legal personhood on AI does not hold negligent humans free from 

liability. AI would be held liable only in cases where there is no clear causation between the 

defect and damage resulted from the AI’s behavior. 

Another advantage of holding AI liable as an electronic person is the lightening of burden 

of proof lied with the victim. She will be able to easily identify the injuring party, and, 

consequently, to ease the task of attribution of liability for the courts. It is even more so when 

it comes to the unbundled digital products discussed above. In such a case, the victim will not 

need to establish whether hardware of one manufacturer or software of another one was cause 

of the damage.366 

Besides, akin to the corporations, the ascription of legal personhood to AI may be a 

means to shield various actors involved in creation and application of AI from liability. 

Wagner, however, points out that in order to incentivize manufacturers to maintain high quality 

of AI devices it will be necessary to either endow AI with capital or establish mandatory 

liability insurance. If to follow an example of the corporation, manufacturers’ and users’ groups 

will acquire the limited liability in return for contributing to AI’s capital or insuring it.367 

Karnow suggests deploying such insurance system by means of a registry, where the risk of 

specific AI application and respective insurance premium will be reflected.368  
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365 Wein 1992, 114. 
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However, there are certain objections against holding AI liable under tort law, for 

example, lack of intentionality and morality.369 Both these impediments were discussed in 

detail in previous chapters and are not unsurmountable.   

Additionally, when it comes to the autonomous driverless cars, the conferral of legal 

personhood on AI fulfills a requirement of the Geneva Convention on Road traffic370 and the 

Vienna Convention on Road Traffic.371 Namely, according to these legal instruments only the 

person may drive a vehicle. Though, it is necessary to accept in this case that the term “person” 

also covers the legal person.372 

Therefore, in the sphere of tort law major problems linked to application of the 

sufficiently sophisticated AI are, first, the unpredictability of its behavior that perplexes 

establishment of the causality between such behavior and the damage, and, second, 

involvement of various persons in the course of its creation and usage that aggravates the first 

problem. The ascription of legal personhood to AI may be a viable option to solve them by the 

appropriate attribution of liability that, probably, will promote further innovation. 

 

5.3. Intellectual Property Rights 

In this part of the thesis implications of the ascription of legal personhood to AI in the 

sphere of intellectual property rights will be discussed. Taking into consideration that copyright 

is harmonized in the EU, it will be the main focus of this part. Nevertheless, some attention 

will be also paid to patent law doctrine. 

Being limited in space, I will not go into detail about examples of the AI-generated works 

and inventions. It suffices to say that the advancement of technology opened a possibility of 

AI’s autonomous creation of various objects of art and inventions.373 In such a manner, AI, 

being a creation of humans itself, is now capable of independently producing works that by its 

nature and value are similar to the protected creations of humans. Simultaneously, it is possible 

to use AI as a mere tool for such creations.374 Considering that the subject matter of the thesis 
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is the sufficiently sophisticated weak AI, authorship of the autonomously creating AI will be 

investigated.  

It is necessary to begin a discussion with delineation of the current legal background. At 

the international level, as Ramalho notices, although definition of authorship and requirement 

of the human author are absent, it may be presumed that the Berne Convention was adopted to 

protect human-created works. For example, an author is vested with moral rights by this 

Convention. Or, considering that under the WIPO Copyright Treaty the expression of idea is 

protected, Ramalho questions AI’s capability to produce ideas.375 

As to the EU level, for example, the Software Directive and the Database Directive allow 

the MSs to decide independently whether the author of a work in these spheres is natural person 

or group of natural persons, artificial (legal) person.376 The object of protection in this case is 

the author’s own intellectual creation.377 The requirement of originality, i.e., author’s own 

intellectual creation, was later extended to all types of works by the CJEU in Infopaq.378 In 

Football Dataco, the Court explained that the requirement of originality is met if an author, 

while producing a work, makes free and creative choices revealing her personal touch stamp.379 

Analyzing this case-law, Ihalainen, as well as Ramalho, arrive at a conclusion that there 

is an assumption of the human authorship in the EU legislation, and, consequently, AI does not 

meet requirements necessary to be recognized as the author.380 Such a vision may be also 

supported by the fact that the EP, while recommending the EC to consider a possibility of 

establishing electronic person in 2017, called it for the further adjustments in the sphere of 

intellectual property rights.381 

Interestingly, already in 1965 concerns regarding the authorship of computer-generated 

works were raised in the U.S. However, only in 1979 the Commission on New Technological 

Uses of Copyrighted Works created by Congress answered to such concerns, stating that 

computers, not creating autonomously, are mere tools for human authors. That is why such 

works, as creations of humans, were recommended to be protected by the copyright. These 
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recommendations were later codified by Congress.382 It is worth mentioning that the former 

Commission’s member Miller emphasizes that the autonomously creating AI or with minor 

human intervention were not a subject matter of these recommendations.383  

Lately, in 2014, the U.S. Copyright Office announced the requirement of human 

authorship and denied registration to “works produced by a machine or mere mechanical 

process that operates randomly or automatically without any creative input or intervention from 

a human author”384. 

Ramalho points out that although the U.S. law does not contain a definition of the 

authorship, the human author is presupposed.385 Also, Bridy, examining the U.S. case-law, 

notices that the Supreme Court already in 1879 established a requirement of creative powers 

of the mind and intellect resided in the brain for the copyright protection. The Court emphasized 

causation between the man’s creative idea in the sphere of science or literature and work that 

deserves copyright protection. Later, such a high bar was lowered by recognizing the 

sufficiency of reflection of human personality in a work regardless its aesthetic value. To fulfill 

the requirement of originality it is sufficient that work is not copied. Bridy concludes that the 

current case-law does not focus on the creative intention of work and exceptionality of its 

creator.386 

Nevertheless, similar to the EU legislation, it is possible under the U.S. law, as Denicola 

notices, that a person who is not the actual creator of a work is considered as its “author” and 

owner (e.g., “work made for hire” doctrine).387 

Examining the above jurisdictions, Ramalho arrives at a conclusion that there are two 

common things. First, an author is presupposed to be the human, since only the subject of rights 

may be granted protection, and AI is not a subject of rights. Second, there is a strong connection 

between the authorship and requirements for protection.388  

I would like to emphasize, however, that requirements for the copyright protection are 

rather vague and adaptive. That is why, if AI becomes a subject of rights, it may, in my opinion, 

fit into the current framework with mild adjustments. Besides, authorship of the artificial 
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person is accepted in various jurisdictions demonstrating that such adjustments are not 

unprecedented in this sphere.     

The doctrinal framework for copyright protection may be found in the natural rights and 

utilitarian justifications. The former one argues that the copyright is a recognition of the natural 

right of a human, which induces connection between the author and her work. According to 

the latter one the copyright is a means to endorse social welfare by incentivizing creation and 

dissemination of works to the public. Ramalho opines that due to absence of the emotional 

connection between AI and its work the first justification cannot be applied to AI.389 The second 

approach, according to Samuelson’s, Clifford’s and Ramalho’s opinion, cannot justify granting 

copyright protection to AI’s works either, since it does not require an incentive to create.390 

As to the first justification, without a doubt it cannot be applied to the weak AI. The 

second justification, on the contrary, being utilitarian by nature, may be expanded to the works 

created by AI, since they contribute to the development and wealth of society by, inter alia, 

promoting innovation.  

Having depicted briefly the legal and doctrinal frameworks in question, it is now possible 

to describe the problem itself. A sufficiently sophisticated AI may create expressions, and the 

question is who is the author of these expressions? Whether it is a user who did not take creative 

efforts, or AI that is not a legal person and cannot be regarded as an author? Clifford argues 

that in this case there is no author at all, and such work belongs to the public domain.391 

This approach is, however, questionable from the point of view of the economic 

renumeration and instigation for creation and innovation.392 

In turn, Samuelson opines that there are at least five possible solutions to attribute 

ownership for AI’s works. Apart from the public domain, such works may be owned by AI 

itself, user, programer, both jointly.393 Author herself argues that the user should be deemed an 

author of the AI’s work, since she should be incentivized to put work into circulation.394 

It is hard to agree with a possibility of vesting ownership of the AI’s works in the user or 

programer, or both, since it does not reflect the reality – they are not creators of such works. 

Besides, in case of the attribution of ownership to the programer, she will receive double reward 
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for her work, namely for creation of AI and for AI’s creations if to presuppose that she will be 

diligently informed by the user about creation of works by AI.395 

Sharing an opinion that the origin of AI-generated work should not be ignored, Bridy, 

for example, states that the mentioned above “work made for hire” doctrine is the most suitable 

for resolving this problem. It is possible by means of this approach to allocate ownership of 

copyright to the legal person even though it is not an author of such work.396 This option has 

also received its portion of criticism, since there are no working relationships between the 

programer and AI, and such works, not being created during employment, does not necessary 

belong to the list of ordered or commissioned works.397 

Additionally, there are already legislative answers to this problem. For instance, 

according to the British and Irish laws authorship of the computer-generated works, when no 

human author exists, belongs to “the person by whom the arrangements necessary for the 

creation of the work are undertaken”.398 Ramalho, however, emphasizes that “the person” 

involved in such arrangements in this case may be programer, user, producer of the software, 

investor and others, and also combination of them. Problem of the identification of this person 

will be even more aggravated with the increasing autonomy of AI and minimization of human’s 

intervention. Therefore, this answer to the problem is questionable and does not resolve legal 

uncertainty, since it is necessary to define “the person” on a case-by-case basis.399 Besides, 

such an approach can potentially lead to programer’s or company’s monopoly over the works 

in question, as it may be assumed that on the numerous occasions these persons make necessary 

arrangements.400 

Denicola, in turn, calls for switching attention from the author to work. If to adopt the 

U.S. approach, according to which the objective of copyright is to promote scientific and 

artistic progress for the public good, the right question to ask is whether public benefits from 

the AI’s works instead of whether AI can be the author? In response, Denicola argues that 

society indeed derives advantages from such works that meet requirement of tangible fixation 

and easily overcome rather a minor hurdle of originality required from the human works.401 As 

Miller puts it, the scientific and artistic progress may be better promoted “through computers, 
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or by humans in collaboration with computers, rather than by humans alone”402. Such a shift 

of attitude may also be seen as an expansion of the utilitarian justification for the copyright 

protection that, in this case, may be applied to the AI’s creations if it is accorded legal 

personhood.  

Besides, Ramalho notices that in paragraph 18 of the Recommendations the EP called on 

the Commission to adopt “technologically neutral approach to intellectual property”. Adding 

to it a possibility of recognizing AI as an electronic person mentioned in the Recommendations, 

the researcher argues that the EP made a move towards the authorship of AI.403 However, as 

time passed, in 2020, the EP repudiated its position, considering it inappropriate to impart legal 

personhood to AI.404  

Another problem, as Ramalho mentions, is that AI, lacking intention, beliefs and desires, 

is unable to produce imaginative and/or creative works.405 Here, it is necessary to agree with 

Birdy who emphasizes that the solution of this problem depends on the definition of creativity. 

Indeed, if to link creativity with the human’s consciousness, then weak AI even being 

sufficiently sophisticated does not meet this requirement. Nevertheless, such definition is still 

open for discussion and may embrace the computational creativity.406 

Therefore, in my opinion, if a work as such complies with requirements of the copyright 

protection, ascription of legal personhood to AI is a means to appoint the factual author of the 

work and protect such work, avoiding legal uncertainty regarding the attribution of fictious 

authorship among other persons involved.  

It is also necessary to pay some attention to patent law, especially considering that it is 

predicted that share of the AI’s inventions due to its commercial application will be bigger on 

the market in comparison with the AI’s works.407  

The nature of the problem is similar to the copyright – attribution of the authorship to an 

invention made by AI without human intervention, and whether such invention is patentable at 

all.408 
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If to use as an example the U.S. jurisdiction, according to the U.S. Code inventor is an 

individual or group of individuals.409  

Schuster, however, examining legislative requirements to the invention, such as a 

significant contribution to the invention, and the case-law that excludes employers or 

generators of ideas from the inventorship, arrives at a conclusion that human cannot be deemed 

an inventor of the AI’s invention, because uploading of certain data or inquiring certain 

inventive result are not sufficient for being the inventor.410 It means that since AI, lacking legal 

personhood, cannot be recognized as the author of invention, it belongs to the public domain.411 

To avoid such a result, Schuster suggests attributing authorship to an invention to the users, 

accepting, however, inappropriateness of this option in case of according legal personhood to 

AI.412 

Thus, similar to the situation with AI’s work that would be copyrightable being created 

by the human, if AI’s invention were made by the human, it would be patentable. In this case, 

the solution is rather straightforward, namely, to ascribe legal personhood to AI. In both cases, 

it is a means to incentivize creation of new valuable works and creative machines capable of 

inventing. In such a manner, further innovation will be promoted.413 

Another problem, if to follow the U.S. jurisdiction, may be a requirement of the mental 

act as a cause of invention. Abbott advocates for focusing on the patentability of invention 

itself instead of on the mental process behind it. Besides, this requirement is not embedded in 

the legislative instruments, and courts have not given the precise definition of such 

requirement.414 

As a conclusion, it seems that the ascription of legal personhood to AI, if to put aside the 

human authorship presumption in the domain of intellectual property rights, is a way to 

appropriately attribute authorship and protect works and inventions created by AI. 

Subsequently, this option may incentivize further innovation in this sphere.   

 

5.4. Conclusions to Chapter 5 

The ascription of legal personhood to AI can be examined not only from the theoretical 

perspective, it also has practical implications in the commercial context, inter alia. Such option 
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is a means to solve issues related to the AI application in the domains of contract and tort law, 

and intellectual property rights.  

Broadly, problem of the contracting AI may be resolved by treating it as a mere tool; 

applying agency law to AI, and; identifying it as a legal person. In my opinion, the first 

approach, being appropriate for the low-complexity AI, should not be applied to the sufficiently 

sophisticated AI capable of instigating and entering into contractional relations autonomously 

on behalf of its user. In this case, AI acts rather as a user’s agent. Yet, it is difficult to translate 

the second agency approach into legal reality without according legal personhood to AI. 

Consequently, the third approach is an option to bring certainty to contractual relations when 

the sufficiently sophisticated AI is involved. In such a manner, it is possible to properly 

attribute liability and promote innovation. Additionally, there are no unsurmountable 

impediments to employment of the latter approach in the international or EU legislation. 

In the sphere of tort law, the conferral of legal personhood on AI is a means to regulate 

unpredictable behavior of the sufficiently sophisticated AI that is otherwise problematic in 

terms of the establishment of causality between the action and harm. In addition, in such a way 

it will not be any more necessary to track down a certain person responsible for the AI’s 

behavior from among various persons engaged in creation and application of AI. As a result, 

tort liability will be properly attributed.  

As to the intellectual property rights, the main problem in this sphere is a proper 

attribution of the authorship to a work or invention autonomously created by AI since there is 

a strong presumption of human authorship in legislation, case-law and legal doctrine. Yet, the 

ascription of legal personhood to AI and its recognition as an author reflect reality, where it is 

precisely AI creating works or inventions. In such a way, the authorship will be properly 

attributed, and AI’s works and inventions will be legally protected.  

Admittedly, the conferral of legal personhood on AI may be regarded as an extravagant 

option that is not warmly welcomed among academicians and practitioners. Nevertheless, 

through the examples of contract and tort law, and intellectual property rights, it was 

demonstrated that it is an umbrella solution that may simultaneously cover various domains of 

law. Otherwise, separate solutions are required. It may cause, subsequently, legal 

fragmentation and aggravation of the legal uncertainty in this sphere.  
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6. Conclusions  

Although concept of mechanized thinking was conceived far before 20th century, first 

significant developments in this sphere took place in the 1950s. At that time, Turing introduced 

the Imitation Game, now known as the Turing test. He argued that a machine, behaving 

indistinguishably from intelligent humans, may be considered intelligent itself.  

Such an approach is strongly criticized. The most renowned critic of the Turing test is 

Searle, who conducted an experiment called the Chinese room. He claims that a machine, 

behaving formally in an intelligent manner, does not understand the meaning of such behavior 

and, subsequently, is not intelligent.  

The next landmark event in the history of AI is the 1956 Dartmouth summer research 

project on AI, where its definition was proposed, and AI’s ability to learn and act randomly 

along with the neural networks were discussed.  

  After that event AI has experienced its highs and lows, called the AI winters, 

stemming from the data deficiency, limited memory and speed, and simplicity of the then 

available computers. Despite the primitiveness of AI at that time, already in 1981 Lehman-

Wilzig discussed a possibility of recognizing AI as a person.  

The availability of Big Data, powerful card processors, neural networks and other 

sophisticated techniques allowed to create AI capable of acting in the unpredictable and 

changing environment in an intelligent way.  

In such a manner, AI, being used in various spheres of modern life, such as, among others, 

contracting and inventing, has become its integral part. Despite being legally significant, 

behavior of the sufficiently sophisticated weak AI is not yet regulated at the legislative level. 

One of the options of legal regulation in this case may be an ascription of legal personhood to 

AI. Justifications for this approach may be found in the definition and distinguishing features 

of AI.  

There is no unified definition of AI at the legislative level or among academicians. The 

problem of definition of AI is aggravated by the permanent technological advances in this 

sphere. An option to solve this issue in the legal domain is to follow an example of the 

corporations and to define it as legal object and subject of rights. In such a manner, it is possible 

to acknowledge AI’s technical side and its legally significant determining features, 

respectively. 
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To the defining characteristics of the sufficiently sophisticated weak AI belong (1) 

artificial nature (AI is a creation of another agent and contains no consciousness); (2) autonomy 

(it is capable of executing functions without human oversight in the dynamic environment); (3) 

adaptivity (it can learn from changes in an environment aimed at improving task 

accomplishment); (4) opacity (its behavior is unpredictable to humans); (5) initiativity (it is 

capable of manifesting a goal-directed activity), and; (6) interactivity (it can act reciprocally in 

virtual and/or physical world). 

These features are inextricably linked with the discussion of acceptability of the 

ascription of legal personhood to AI within the modern legal doctrine. In turn, such discussion 

indissolubly tied to the examination of personhood from a philosophical standpoint. 

In the course of human development various approaches to the personhood were 

formulated, such as classical, psychological, ethical, where the human was a sole candidate for 

the personhood. As to the modern approaches to this concept, being more inclusive, they 

entertain an idea of the recognition of a non-human as a person. Chopra and White, and 

Laukyte, for instance, claim that AI can already be recognized as the person. Yet, in the main, 

consciousness remains an indispensable requirement for the ascription of personhood. Such 

requirement is justifiable, since an agent, possessing it, is capable of disassociating herself from 

an external environment and of presenting the self-standing internal essence. 

Consequently, the weak AI, even being highly sophisticated, cannot be regarded as the 

person in philosophy. Yet, if at some point AI gains consciousness, becoming the strong AI, it 

should not be barred from personhood. 

Simultaneously, unavailability of personhood to the weak AI does not automatically 

foreclose a possibility of conferring legal personhood on it.  

The concept of legal personhood has also been changing throughout the course of history, 

reflecting social, political and economic changes in the world. If to examine modern 

approaches to the legal personhood presented by Naffine, she suggests treating legal person as 

a pure creation of law free from the historical, political and social contexts, or; equating legal 

person to any human and, finally; bestowing legal personhood only upon the rational human. 

Since the third approach, according to the Naffine’s position, uses as a basis the second 

one, they both preclude AI from being recognized as a legal person even if it possesses 

rationality. The first approach, being all-encompassing, allows to ascribe legal personhood to 
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AI. It is necessary, nevertheless, to justify such a choice by the social, economic, and political 

urge. 

This consideration may be also supported by an appearance of the inclusive alternative 

approaches to the definition of legal personhood presented by, for example, Kurki. He suggests 

reshuffling incidents of legal personhood in a way which corresponds best to the characteristics 

of an agent and demands of society. 

The differing features of humans and corporations in the broad sense resulted in the 

conferral of legal status of natural person on the former ones and of artificial person on the 

latter ones. In order to be deemed an active natural person, a bearer of full-fledged legal 

personhood, human is required to be a living aware rational creature of certain age. As to 

corporation, an artificial person, being derived from the natural personhood, it is a tool to 

differentiate a purposive collective behavior of humans from their behavior as individuals, i.e. 

natural persons. In such a manner, activity of the artificial person is always an activity of the 

humans, who created this person for the pragmatic purposes to take advantage of such 

differentiation.   

The discussed above difference between the human and corporation along with the 

named legally significant defining features of the sufficiently sophisticated weak AI, such as 

its artificial nature, autonomy, adaptivity, opacity, initiativity, and interactivity, justify 

separation AI from human and corporation in terms of the law and endowment AI with separate 

legal status of an electronic person by a legislator.  

Thus, human autonomy, adaptivity, opacity, initiativity, and interactivity are regulated 

by dint of legal personhood. A human, possessing these features, is a bearer of legal status of 

the natural person. AI shares these characteristics with humans, whereas corporation per se 

does not possess them, being an instrument of humans and under their absolute control. As a 

result, corporation is endowed with legal status of the artificial person. Simultaneously, 

consciousness, being illustrative of humans, is absent in AI and corporations.  

Therefore, following the pragmatic approach, taking into account the fictious nature of 

legal personhood and social inquiry for the regulation of AI’s behavior, it is possible to 

recognize it as a third type of legal persons – the electronic person. 

Additionally, the ascription of legal personhood to AI has practical repercussions in the 

commercial context, inter alia, in the domains of contract and tort law, and intellectual property 

rights. 
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The conferral of legal personhood on AI along with treating it as a mere tool, or an agent 

of a party to a contract are the options proposed to deal with a problem of the contracting AI. 

If it is not a low-complexity AI considering it as just a tool for contracting does not correspond 

to reality, where a sufficiently sophisticated AI autonomously instigates and enters into 

contractual relations on behalf of its user. Moreover, to treat AI as an agent it is necessary first 

to ascribe legal personhood to it. In such a manner, the ascription of legal personhood to AI is 

a means to bring certainty to contractual relations, properly attribute liability and promote 

innovation.  

The unpredictable behavior of AI and involvement of various parties in its creation and 

application pose a problem in the sphere of tort law that is, namely, the establishment of 

causality between the action and harm resulted from the AI’s behavior. The ascription of legal 

personhood may resolve this issue by attributing liability to AI. 

As to the intellectual property rights, creative and inventive autonomous activity of AI 

engender a problem of the attribution of authorship. Although the conferral of legal personhood 

on AI and its subsequent recognition as an author of work or invention are against the 

presumption of human authorship in legislation, case-law and legal doctrine, it properly 

attributes authorship to the actor that created a piece requiring legal protection. 

As a final conclusion, despite the strong criticism against the ascription of legal 

personhood to AI among academicians and practitioners and consequent abandonment of this 

idea by the EP, existing approaches to the legal personhood as to a legal tool allow its conferral 

on AI being driven by the pragmatic need formed in the social, economic, and political 

contexts. By endowing AI with a legal status of the electronic person, which endorses its 

defining features distinctive from the humans (natural persons) and corporations (artificial 

persons), legislator may solve problems of AI application related to, inter alia, contract and 

tort law, and intellectual property rights in a homogeneous manner, establishing legal certainty 

and precluding legal fragmentation of various domains of the EU law and of national regimes 

of the MSs.  
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