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Abstract 

In 2013, the Company Law has revised the capital system, enacting the capital subscription 

system and giving more freedom to corporate autonomy. However, there are still some 

conflicts arising under such system, especially for conflicts on the allocation of voting rights 

of shareholders who have not contributed subscribed capitals in full. Therefore, it is 

necessary to conduct a research and discuss how to deal with such conflicts by analyzing the 

capital systems in different countries and relevant cases in China.  

This article focuses on how to better allocate shareholders’ voting right under capital 

subscription system after fully considering its benefits and problems. To solve this problem, 

it contains the following aspects: (1) Introduction of shareholders’ voting rights and capital 

subscription system; (2) Discussion of the current situation and existing problems of 

shareholders’ voting rights under capital subscription system; (3) In-depth analysis of current 

theory and cases in China; (4) Comparison of capital systems, such as authorized capital 

system in the U.K and compromise capital system in Japan, in other countries; (5) 

Suggestion on how to better allocate shareholders’ voting rights to solve existing problems. 

  

Keywords: capital subscription system, shareholders’ voting rights, defective capital 

contribution, ratio of investment 
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1. Introduction 

As one of the basic systems in Corporate Law, the capital system plays an important role in 

the establishment and management of a company. It can attract quantities of investment for 

a company but may bring risks and obstacles as well.1 How to consummate capital system 

has been an emphasis when enacting and enforcing Company Law in China during the years. 

The capital system of the company law of China had been revised at the end of 2013. On the 

basis of the original partial subscription system, the control of the capital of the company is 

further liberalized, and the capital system is transformed into the capital subscription system 

from the original paid-in capital system.2 At the same time, the amendment cancelled the 

limitation of a statutory minimum amount of registered capital, the offer period of 

shareholders contribution, and capital verification procedures. 3  These changes give 

companies and shareholders more freedom and autonomy. It also activates the whole market 

and promotes economic development as the changes bring great convenience for the 

establishment and development of a company.  

However, with the enforcement and development of the capital subscription system, many 

problems come out. For instance, company law does not set limits for the amount of 

shareholders subscribed capital, nor does it restrict offer period of contribution, which lead 

to a situation that registered capital is inflated, and subscription period is too long. As 

shareholders obtain rights once they subscribe capitals, conflicts of interests appear between 

paid-in shareholders and those who are not because of these problems. In practice, many 

enterprises have provided a long-term subscription period for shareholders when 

establishing a company. With this becoming a common situation, the conflicts of interests 

between shareholders with unpaid capital and those with contributed capital aggravate. 

Different from defective contributed shareholders, shareholders with unpaid capital have 

supplemented their capital contribution obligation in accordance with Articles of Association 

of a company and Company Law so it cannot be considered as a breach of contract. However, 

 
1 FU Qiong, (2003) pp1-2. 
2 Company Law of the People's Republic of China (2013 Amendment): 

https://www.pkulaw.com/en_law/1b2641cb68c3ed21bdfb.html?keyword=2013%e5%85%ac%e5%8f%b8%e6%b3%95%
e4%bf%ae%e6%ad%a3%e6%a1%88  
3 Ibid. 

https://www.pkulaw.com/en_law/1b2641cb68c3ed21bdfb.html?keyword=2013%e5%85%ac%e5%8f%b8%e6%b3%95%e4%bf%ae%e6%ad%a3%e6%a1%88
https://www.pkulaw.com/en_law/1b2641cb68c3ed21bdfb.html?keyword=2013%e5%85%ac%e5%8f%b8%e6%b3%95%e4%bf%ae%e6%ad%a3%e6%a1%88
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there will be a great difference in duty of performance and risk-taking between the two kinds 

of shareholders. And under such circumstances, whether shareholders with unpaid capital 

could enjoy the whole rights of shareholders, or whether their rights shall be limited have 

become a problem. Apparently, it violates the principle of unity of rights and obligation, 

interests and risks in commercial law if shareholders with unpaid capital exercise the full 

rights. And it may also discourage shareholders from paying their contributions in full and 

on time. On the other hand, if a restriction of shareholders’ rights is needed, how to restrict 

it is appropriate for the enterprises is another problem to solve. 

Another point of this article is shareholders’ voting rights, which is definitely of vital 

importance compared with other shareholders’ rights. In the past, most legal scholars in 

China focused on research on voting trust or cumulative voting system, which also play an 

important role in consummating shareholders’ voting rights. However, with the operation of 

the capital subscription system, obstacles appear when shareholders exercising voting rights, 

which destroys the balance of rights and obligations among shareholders and violates the 

original value of amendment of Company Law. In order to solve these problems, research 

on how to allocate shareholders’ voting rights under the new system is necessary.  

By establishing a capital subscription system, the Amendment of Company Law in 2013 

offers shareholders great autonomy, especially for the regulation of capital contribution, to 

achieve its purpose of encouraging capital market and promoting employment. However, 

many problems, such as the conflicts of shareholders’ voting rights, come out in practice, 

which lead to a negative influence on the development of enterprises and the capital market 

itself.  

When reading former research work by legal scholars in China, we can find that there are 

few research which concentrate on the enforcement of voting right under capital subscription 

system, and scholars have diverse opinions about it. For example, some scholars think 

shareholders with unpaid capital do not have voting rights while others think this kind of 

shareholders enjoys a limited voting right. However, the latter has different ideas on how to 

actually restrict voting right theoretically. As a result, different courts apply to different 
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theories and their judgments lead to confusion when being referred to.  

So, the research questions will mainly deal with how to better allocate shareholders’ voting 

rights under the capital subscription system?  

To achieve this goal, the following research work step will be conducted: (1) Introduction of 

shareholders’ voting rights and capital subscription system; (2) Discussion of the current 

situation and existing problems of shareholders’ voting rights under capital subscription 

system; (3) In-depth analysis of current theory and cases in China; (4) Comparison of capital 

systems, such as the authorized capital system in the U.K and the compromise capital system 

in Japan, in other countries; (5) Suggestion on how to better allocate shareholders’ voting 

rights to solve existing problems. 

In order to fulfill the purpose of this article, the traditional legal method is applied to describe 

shareholders’ voting rights and capital subscription system. The study emphasis on 

regulation theory and real case. In addition, legal comparison between capital systems in 

different countries is important as it provides references for how to consummate the current 

capital system in China. There will be seven parts in this article. The first chapter summarizes 

the research background, research purpose and question. The second chapter briefly 

introduces the concept and importance of shareholders’ voting rights and the capital 

subscription system. The third part is about the existing problems when shareholders are 

enforcing voting rights, following by an analysis of current theories in China and different 

cases according to diverse theories. The fifth chapter is to compare different capital systems 

in other countries and suggestions of how to allocate shareholders’ voting rights in different 

circumstances come up in the next chapter. Finally, it presents conclusions in the last part. 

2. Shareholders’ Voting Rights and Capital Subscription System 

2.1. Introduction of Shareholders’ Voting Rights 

American Scholars Easterbrook and Fischel once said: “If limited liability is considered to 

constitute the most prominent characteristic in corporate law, shareholders’ voting 
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mechanism will definitely rank second in terms of highlighting the features of corporate 

law.” 4  Shareholders’ voting right is an expression of shareholders’ agreement on the 

resolution of the board of shareholders, which thereby become corporate representation.5 

Still, scholars share different opinions on the concept of “shareholders’ voting rights”. Some 

think it is a right that shareholders make decisions, in proportion to their respective capital 

contributions, through the declaration of intention at board of shareholders.6 Others believe 

when shareholders enjoy voting right in the power of board of shareholders, they will 

accordingly obtain a right to elect and replace non-employee representative directors and 

supervisors, as well as a right to participate in important decision-making.7 According to 

the theories above, it is easy to figure out that shareholders’ voting rights are based on their 

respective capital contributions and the articles of association. Meanwhile, voting rights 

mainly include important decision-making and the election of directors. 

The characteristic of shareholders’ voting rights has a direct influence on the allocation of 

rights between shareholders. Generally, shareholders’ rights are categorized as common 

benefit rights and self-profit rights by scholars in accordance with the purpose when 

shareholders exercising their rights.8 Self-profits right is a right which allows shareholders 

to exercise for their own interests. For instance, shareholders have a right to profit 

distribution, which means that they can receive profits earned by their enterprises. Compared 

to these kinds of rights, common benefit rights ask shareholders to take enterprise’s interests 

into consideration. The modern company system emphasizes a separation of ownership and 

right of management. This means that shareholders---the owner of a company, do not directly 

participate in business operations. Instead, they assign their rights of management to the 

manager or board of directors. Shareholders’ managing rights can only be achieved by 

exercising voting rights on important matters of the company. Decisions made on general 

meeting needs the participation of shareholders, and interests of the company and its 

shareholders shall be taken into consideration. So, shareholder’s voting rights can be defined 

 
4 Frank H. Easterbrook, Daniel R. Fischel, (1996) p62 
5 KE Fangzhi, (2004) p216 
6 LIANG Shangshang, (2005) p3 
7 FAN Jian, WANG Jianween, (2006) p288 
8 LIANG Shangshang, (2005) p12 
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as a kind of common benefit right. 

Another point is that shareholders’ voting right is an inherent right, which means that the 

restriction of shareholders’ right shall be approved by shareholders. Unless otherwise 

regulated in law, shareholders’ voting right is not allowed to be deprived of or restricted by 

articles of association or boarder of shareholders.9 Article 42 in Company Law also allows 

shareholders to exercise their voting rights in proportion to their respective capital 

contributions.10  An enterprise is a joint organization earning profits where contracting 

parties unite through autonomy of will. The decision of a company, no matter it is about 

issuing non-voting shares, or re-arranging the distribution of voting rights, represents 

shareholders’ wills and approvement and it does not affect the inherent characteristic of their 

voting rights. 

Unlike the right to propose, shareholders’ voting right is a separate equity. The right a 

propose refers that if a shareholder want to put forward a proposal in a general meeting, he 

shall have a certain percentage of capital contribution. It is not a right for every shareholder. 

However, a separate equity can be enjoyed and exercised by a shareholder without a 

requirement of a pro rata basis, as long as he meets the qualification of a shareholder. Article 

42 can only be considered as a basis for the power of shareholders’ voting rights, instead of 

being a basis for estimating whether a shareholder has voting right. And this also presents 

the principle of equality of shareholders. 

As one of the most important rights for shareholders, voting right plays a significant role, 

for both shareholders and the company itself. There is no doubt that a corporate enjoys an 

independent legal personality and has its own will, which is similar to a natural person. As a 

company is not able to actually “think” like a natural person does, voting right mechanism 

provides an opportunity for a company to form and express its own independent intention. 

An enterprise declares its intention, through the way that shareholders participate in 

decision-making, discussing and voting important matters in general meeting, in order to 

satisfy their own interests as well as interests of the company. This kind of declaration of 

 
9 LIU Junhai, (2004) 252 
10 https://www.pkulaw.com/en_law/aec0c211a78989e9bdfb.html?keyword=company%20law  

https://www.pkulaw.com/en_law/aec0c211a78989e9bdfb.html?keyword=company%20law
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will shows the independence of a company. 

Legal economics believes that rights shall be given to those who value them most.11 And 

there is no doubt that shareholders who set up a company can be the ones who cherish their 

voting rights most. In order to maximize their own benefits, shareholders undoubtedly wish 

their corporate dominating the market. Therefore, it will be the most economic option to 

offer voting rights to shareholders. For shareholders, voting rights represent corporate 

control as they can control the decision of the company when they have a sufficient percent 

of voting rights. Usually, a shareholder exercise voting right based on his own interests. 

When conflicts of interests arise between shareholders and the company, voting rights 

become a tool for shareholders to control the company and to achieve their own interests. 

By exercising voting rights, shareholders can select managers and ensure their control of the 

company. At the same time, voting rights also provide guarantee for the exercising of other 

rights. 

The primary purpose for shareholders to invest is to obtain profits, which can be defined as 

a right to claim for profit distribution and residual assets. However, risks often accompany 

profits. Shareholders’ profits are greatly and directly influence by the operation of a company. 

Therefore, granting voting rights to shareholders enables shareholders to participate in the 

governance of the company and guarantees that returns on investments can be realized. Only 

in this way can shareholders be more willing to invest in enterprises. 

2.2. Introduction of the capital subscription system 

When Company law firstly enacted in China in 1993, it applied with a strict legal capital 

system. At that time, subscribed capital is not allowed. Company incorporated was not only 

restricted with a minimum requirement of registered capitals, but also required to actually 

pay for the entire registered capital. For a joint stock company limited, the limitation of 

registered capital reached 10 million RMB, which set an obstacle for many investors.12 

 
11 Posner, (2006) p20 
12 Article 78, Company Law of the People's Republic of China (1993): 
https://www.pkulaw.com/en_law/96c8140a5ce8d3a8bdfb.html?keyword=%E5%85%AC%E5%8F%B8%E6%B3%95#menu
6  

https://www.pkulaw.com/en_law/96c8140a5ce8d3a8bdfb.html?keyword=%E5%85%AC%E5%8F%B8%E6%B3%95#menu6
https://www.pkulaw.com/en_law/96c8140a5ce8d3a8bdfb.html?keyword=%E5%85%AC%E5%8F%B8%E6%B3%95#menu6
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Meanwhile, problems arose under this strict legal capital system with the development of 

market-oriented economy in the country. To provide a better investing environment for 

investors, Company Law was revised in 2005. The minimum amount of registered capital 

decreased, and registered capitals can be paid in installment, which is called as a “moderate 

legal capital system” by many legal scholars.13 Although there was a great improvement 

compared to the one in 1993, it substantively applied with the legal capital system. The 

minimum amount of registered capitals still existed, and installments were also subject to 

regulations as the margin of registered capitals shall be paid off within 2 years from the day 

when the limited liability company was established.14  It was not until in 2013 that the 

Company Law completely abolished the minimum amount of registered capital, and 

shareholders shall agree with the proportion of actual capital contribution and time limit, 

without specific legal restriction. 

The revision of Company Law in 2013 has changed a lot on company’s capital system, which 

was later defined as the capital subscription system. Under this system, whether shareholders 

contribute capitals shall not be a condition to follow when establishing a company. 15 

Compared to the version of 2005, the changes are presented in the following aspects: Firstly, 

the requirement of a minimum amount of capital when establishing a company was abolished 

and shareholders can freely agree with the amount of registered capital, which removed one 

of the biggest barriers to establish a company. Secondly, a subscribed capital registration 

system was adopted. Company Law revised in 2005 still asked for a certain percent of the 

initial capital contribution, as well as the time limit to pay off registered capitals. The later 

revision cancelled all restrictions and offered more autonomy for shareholders. Thirdly, the 

capital verification system was cancelled and the amount of capital contribution in cash was 

abolished as well. 

These changes simplify the procedures for company registration and make the capital system 

more and more flexible. It also makes it easier to establish a company. Because of the 

 
13 ZOU Hailin &CHEN Jie, (2014) p13 
14 Article 26, Company Law of the People’s Republic of China (2005): 
https://www.pkulaw.com/en_law/e54c465cca59c137bdfb.html?keyword=%E5%85%AC%E5%8F%B8%E6%B3%95#menu
2  
15 ZOU Hailin &CHEN Jie, (2014) p17 

https://www.pkulaw.com/en_law/e54c465cca59c137bdfb.html?keyword=%E5%85%AC%E5%8F%B8%E6%B3%95#menu2
https://www.pkulaw.com/en_law/e54c465cca59c137bdfb.html?keyword=%E5%85%AC%E5%8F%B8%E6%B3%95#menu2
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amendment of Company Law, Regulation on the Administration of Company Registration 

was revised correspondingly. The “substantive examination” function of administrative 

department for industry and commerce has changed to “formal examination”. Also, the role 

of government has adjusted from management-oriented to service-oriented, to better satisfy 

the needs of market-oriented economy.  

Besides, the new capital subscription system encouraged investment from investors and 

flourish in the market. The capital subscription system reduces the capital cost for 

shareholders when setting up a new enterprise. There is no need for shareholders to worry 

about the minimum of registered capitals which are too costly to afford in a short term. They 

can agree on the proportion of contributed capitals and the time to pay off and are able to 

slip the leash of the amount of contributed capitals as well as the time limit in order to 

guarantee the running of a company. Meanwhile, the cancellation of capital verification 

simplifies the procedure of company registration, which largely reduces the cost of time and 

money. Apart from these, the capital subscription system gives more freedom for 

shareholders to make decisions, which encourages more investors to establish a company. A 

statistic of business registration showed that there are 4.439 million companies newly 

established in 2015, with a total of 29 trillion RMB in subscribed capitals, which increased 

52% compared to 2014.16  The increasing number of enterprises also provided a large 

number of job opportunities for society. 

Despite the positive influence which capital subscription system provides, there are still 

some issues that need to mention. For example, the abolishment of the minimum amount of 

registered capital does not mean an exemption from the obligation of capital contribution. 

Even if an abnormally long-term contribution is agreed in articles of association, a capital 

contributor who fails to fulfill its obligation has to make a full contribution of the capital it 

has subscribed to, when a company applies for bankruptcy.17  

 
16 YU Ying, Statistics Shows That an Average of 12 Thousand Companies Registered Every Day in China, (2015) Economic 
Daily Feb. 23rd vol. 5 
http://s.sdnews.com.cn/dsdt/201602/t20160223_2042320.html  
17 Article 35 of Enterprise Bankruptcy Law of the People's Republic of China:  
After the people's court accepts an application for bankruptcy, where any capital contributor of a debtor fails to fulfill its 
obligation of capital contribution, the relevant bankruptcy administrator shall require the capital contributor to make full 
contribution of the capital it has subscribed to, irrespective of the term for capital contribution. 

http://s.sdnews.com.cn/dsdt/201602/t20160223_2042320.html
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3. Current situation and existing problems of shareholders’ voting rights 

3.1. Current situation of shareholders’ voting rights 

3.1.1. Relative Legislation  

Although the amendment of Company Law in 2013 revised 12 articles and established a 

system of capital subscription. However, Article 4, which regulated on voting right has not 

been amended and how to allocate voting rights among shareholders remains unclear.18 

According to Company Law, shareholders’ voting rights is based on the proportion to their 

respective capital contributions, unless otherwise agreed by articles of association. The 

interpretation of this article remains controversial over the years. When the capital paid-in 

system was implemented, shareholders had to pay for registered capital in full at one time. 

At that time, the proportion to capital contributions just referred to capitals which actually 

are paid off. When the capital contribution system is adjusted, a different comprehension of 

the proportion of capital contribution is necessary. However, it does not apply with “the 

proportion to actual capital contributions” like Article 34 stimulates the right to draw 

dividends and the pre-emptive right to subscribe for the increased capital. Because of the 

different stipulation in the two articles, some scholars believe that from the perspective of 

legal hermeneutics, compared to Article 34 which explicitly stipulate that the right to 

dividends and the right to increased capital subscription are on a basis of the proportion to 

the actual capital contribution, there is no such expression in Article 42 and thus it shall be 

interpreted as the subscribed capital contribution.19 This comprehension may make sense in 

a way, but it is still suspected of subjective assumptions as Article 42 cannot logically 

conclude as the proportion of subscribed capital contribution. It may because of the fact that 

legislators would like to avoid an awkward circumstance where there are no actual capital 

 
https://www.pkulaw.com/en_law/c169182ebd58903ebdfb.html?keyword=%e7%a0%b4%e4%ba%a7%e6%b3%95#menu
3  
18 Article 4 of Company Law: 
Shareholders of a company are entitled to enjoy the return on equity, participate in important decision-making, select 
managers and enjoy other rights in accordance with the law. 
https://www.pkulaw.com/en_law/1b2641cb68c3ed21bdfb.html?keyword=2013%e5%85%ac%e5%8f%b8%e6%b3%95%
e4%bf%ae%e6%ad%a3%e6%a1%88 
19 WU Xingguo, (2007) pp79-83 

https://www.pkulaw.com/en_law/c169182ebd58903ebdfb.html?keyword=%e7%a0%b4%e4%ba%a7%e6%b3%95#menu3
https://www.pkulaw.com/en_law/c169182ebd58903ebdfb.html?keyword=%e7%a0%b4%e4%ba%a7%e6%b3%95#menu3
https://www.pkulaw.com/en_law/1b2641cb68c3ed21bdfb.html?keyword=2013%e5%85%ac%e5%8f%b8%e6%b3%95%e4%bf%ae%e6%ad%a3%e6%a1%88
https://www.pkulaw.com/en_law/1b2641cb68c3ed21bdfb.html?keyword=2013%e5%85%ac%e5%8f%b8%e6%b3%95%e4%bf%ae%e6%ad%a3%e6%a1%88
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contributions by shareholders and neither of them would enjoy voting rights by then. 

Therefore, it is hard to clarify the definition of the proportion of capital contributions in 

Article 42. 

The Company Law revised in 2013 formally established the capital contribution system, 

which cancelled the restriction on the proportion of initial capital contribution and the time 

limit as well. Compared to the version in 2005, shareholders can freely agree on offer period 

and the proportion of contribution, instead of being bound with a two-year offer period.20 

Some shareholders may even agree on a period that is too long to meet. Then comes a 

question that do shareholders who have not contribute subscribed capitals still enjoy voting 

rights and can their rights be restricted? Article 17 of Interpretation of Company Law Ⅲ only 

stimulates a restriction on the right to request for profit distribution, the preemptive right of 

new share subscription and the right to request for distribution of remaining property for 

those who fail to perform or fully perform capital contributions.21 Whether these kinds of 

shareholders’ voting rights shall be restricted as well remains unclear. Another point to be 

mention is that Article 16 only regulates on shareholders who fail to contribute subscribed 

capitals when offer period exceeds. Under such circumstances, shareholders’ behavior can 

be defined as defective capital contribution and the restriction of their rights represents a 

value of fairness and justice. However, for those who have not paid off subscribed capitals 

within the offer period, the conclusion of whether their voting rights shall be limited may 

differ. 

From a perspective of litigation, Article 42 of Company Law stipulated that otherwise agreed 

in a limited company’s articles of association, voting rights are exercised in proportion to 

shareholders’ respective capital contributions. It can be seen how to exercise voting rights in 

a company are not necessarily stipulated in accordance with this provision in articles of 

 
20 Article 26, Company Law (2005): 
The amount of the initial capital contributions made by all shareholders shall not be less than 20% of the registered 
capital, nor less than the statutory minimum amount of registered capital, the margin shall be paid off by the 
shareholders within 2 years from the day when the company is established; for an investment company, it may be paid 
off within 5 years. 
https://www.pkulaw.com/en_law/e54c465cca59c137bdfb.html?keyword=%e5%85%ac%e5%8f%b8%e6%b3%95#menu2  
21 Article 17, Provisions of the Supreme People's Court on Certain Issues Concerning the Application of the "Company 

Law of the People's Republic of China" Ⅲ 
http://www.law-lib.com/law/law_view.asp?id=341700 

https://www.pkulaw.com/en_law/e54c465cca59c137bdfb.html?keyword=%e5%85%ac%e5%8f%b8%e6%b3%95#menu2
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association. This is to say that as long as it is specified in articles of association, the allocation 

of voting rights will be recognized and protected by law, no matter what kind of capital 

subscription system it applies with or the allocation is even not in proportion to the amount 

of contributed capitals, as it is the freedom for shareholders to exercise their rights and it 

shows respect of law to shareholders’ choices and corporate autonomy. This provision 

broadens the freedom in the content of articles of association as well as the scope of corporate 

autonomy, which conforms the development of Company Law. Take a case as an example, 

in the Case Qilu v.s. RiseSun MGL, the judgement applied with the articles of association as 

in which it had been agreed that shareholders exercised their voting rights in proportion to 

their respective subscribed capital contributions.22 

For incorporated companies, article 166 stipulates that unless otherwise agreed by the 

articles of association, any after-tax profits shall be distributed to shareholders on a pro rata 

basis in case of a joint stock limited company. There is no clear definition of whether the 

share ratio refers to the ratio at the time of subscription or the ratio after actual payment. 

Company Law sets some specific restrictions on shareholders’ rights on profits distribution, 

which means that company’s profits, residual assets, and subscriptions for new stock shall 

be distributed to shareholders in proportion to actual paid-in capitals unless there is an 

agreement in the articles of association23. Interpretation of Company Law Ⅲ only lists three 

kinds of shareholders’ rights which can be restricted.24  However, whether shareholders’ 

voting rights also apply to this rule remains unknown. The Interpretation of Company Law 

Ⅲ does not specify how to calculate the voting rights among subscription period in order to 

balance efficiency and fairness for a company. In practice, the judgements diverse in 

different cases. For example, in a case between a company and its shareholder in Hangzhou, 

 
22 Case Qilu v.s. RiseSun MGL (2010) 
http://www.law-lib.com/cpws/cpws_view.asp?id=200401523236  
23 Article 34 of the Company Law regulates shareholders’ preemptive rights to subscribe for increased capital and their 

rights to draw dividends. Article 186 regulates shareholders’ right to claim for residual assets. 
https://www.pkulaw.com/en_law/e54c465cca59c137bdfb.html?keyword=%e5%85%ac%e5%8f%b8%e6%b3%95#menu2 
24 Article 17 of the Interpretation of Company Law Ⅲ states that Where, due to the failure to perform or fully perform 

his/her capital contribution obligation or the withdrawal of his/her contribution by a shareholder, the company, 
pursuant to its articles of association or the resolution of its shareholders' meeting, imposes appropriate and reasonable 
restrictions on the shareholder's right to request for profit distribution, the preemptive right of new share subscription, 
the right to request for distribution of remaining property, etc., the people's court shall not uphold the claim made by 
the shareholder requesting the court to determine the restrictions as invalid. 
http://www.flguwen.com/news_xx.asp?id=15976  

http://www.law-lib.com/cpws/cpws_view.asp?id=200401523236
https://www.pkulaw.com/en_law/e54c465cca59c137bdfb.html?keyword=%e5%85%ac%e5%8f%b8%e6%b3%95#menu2
http://www.flguwen.com/news_xx.asp?id=15976
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the court thought shareholders who had not paid in full in the offer period enjoyed their 

voting rights in proportion to their actual paid-in capitals. However, when judging a similar 

case, the Shanghai’s Intermediate Court said that those who had not fully paid subscribed 

capitals enjoyed their voting rights in accordance with their respective subscribed capitals. 

Although the two cases were similar, the decisions of courts were quite different. We can 

find that the lack of specific legislation and articles of associations leads to a situation that 

the Company Law cannot be perfectly implemented and enacted, and judges feel confused 

when facing such cases.25 Therefore, a detailed regulation and interpretation is very needed 

in judicial practice. It also should be noted that in accordance with Article 80 of the Company 

Law the subscription system does not apply to a joint stock limited company which is 

established by way of stock flotation.  

Under the subscription system, as shareholders might not perform their duty of capital 

contribution according to articles of association and regulation, breaching the contract for 

other shareholders who have fully contributed capitals and jeopardizing company’s 

independent assets. Therefore, restrictions shall be set for those who fail to pay subscribed 

capitals in the offer period. The law recognizes the legality of restricting the rights to request 

for profit distribution and some other rights, for shareholders who have not fulfilled their 

obligation. It also set an accelerated expiration mechanism of the capital subscription period 

for those who have not paid in full during the bankruptcy of a company. However, there is 

no clear provision in law regarding with the restriction of shareholders’ voting rights when 

a subscriber fails to fulfill his obligation after the offer period has expired. Then here comes 

to some problems. 

Firstly, does the subscriber still have the corresponding shareholder qualification? Before 

judging whether a shareholder enjoys voting right, we need to figure out if such a subscriber 

still has the qualification of shareholders. Therefore, it is necessary to clarify the 

qualifications of shareholders who fail to make full capital contributions within the 

subscription period. 

 
25 LI Hua, (2014) p19 
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Secondly, Article 18 of the Interpretation of Company Law Ⅲ stipulates that where a 

shareholder of a limited liability company fails to perform his or her capital contribution 

obligation or withdraws all the contribution he or she made, and still fails to make or return 

the contribution within a reasonable time period despite being so urged by the company, the 

company can disqualify the shareholder in the general meeting. However, this interpretation 

does not state how subscriber exercises their voting rights in the so-called “reasonable time”. 

Should they exercise voting rights in accordance with subscribed capitals or actual 

contributed capitals? Is it necessary to restrict voting rights for subscribers who fail to make 

full contributions after the subscription period expires, or to say, shall overdue shareholders 

exercise their voting rights in proportion to respective actual paid contributions under such 

circumstances? Also, what is the rationality of such restriction? In order to answer these 

questions, specific regulations are urged. 

Thirdly, it is unreasonable to continue restricting shareholder’s rights after subscribers 

complete their capital contribution. However, should their rights be traced back to the time 

when such rights were deprived, or should they only recover the restricted rights after the 

shareholder paid off subscribed contributions? Therefore, a problem of retroactive effect of 

rights exists when shareholders fulfill their obligations after the offer period expires. So far, 

the legislation has no clear provisions under such situation.  

In order to deal with the related cases in practice, it is necessary to conduct further research 

and discuss the restriction of rights, especially voting rights, on overdue subscribers.  

3.1.2. Judicial Situation 

Shareholders’ voting rights greatly influence the management and control of a company, and 

that is why shareholders attach importance to it and take things seriously. Another problem 

is that the ambiguity of legislation and the lack of regulation make it more difficult for the 

court to give judgement, and sometimes, different courts may even provide contrary 

decisions on similar cases.  

For common law system countries, the principle of stare decisis helped the courts avoid 
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circumstances when judges made different decisions. As a country under the statute law 

system, Chinese courts do not have to stay consistent with previous cases when making 

judgements. Even so, guiding cases issued by the Supreme People’s Court shows that the 

country has gradually attached importance to previous cases in order to avoid the situation 

that similar cases are judged in completely different ways and ensure that everyone should 

be treated in the same way in the same situation.26 

When applying to Article 42 of the Company Law, the interpretations diverse in judicial 

practice. Some courts held the view that unless otherwise agreed in articles of association, 

shareholders who have not actually contributed subscribed capitals should not enjoy voting 

rights. For example, the court in Pizhou considered that a shareholder did not enjoy voting 

right until he or she fulfilled the obligation of contribution.27  There were some courts 

thinking that shareholders should exercise their voting rights in proportion to subscribed 

capitals. When there were no agreements in articles of association, shareholders still enjoy 

voting rights even they have not actually contributed capitals. In the Case ZHENG Lixing 

v.s. SHUANGXING., the court said that under the capital subscription system, whether 

actual capital contribution is made is not a prerequisite for the qualification of a shareholder 

and does not influence shareholders’ voting rights.28 Based on this, the court judged that 

shareholders who have not fulfilled capital contributions still enjoyed voting rights when 

there were no exceptions in articles of association of a company.  

When facing the problem of the exercise of voting right when a shareholder fails to complete 

contributions within the offer period, the phenomenon of different judgements in similar 

cases still exists. Some judges held that shareholders’ voting rights should be considered as 

a kind of common benefit right. Although based on the consistent principle of rights and 

duties, voting right for a shareholder who has not fulfill his obligation should have been 

restricted, but as there was no relevant provision in articles of association of the company 

involved in the case, the voting right should not be restricted.29 On the other hand, other 

 
26 Edgar Bodenheimer, (2004) p565 
27 Case No. 149（2010），the Pizhou Basic People’s Court, civil 
28 Case No. 01/591 (2018), the Urumqi Intermediate People’s Court, Civil  
29 Case No. 991 (2012), the Nanjing Intermediate People’s Court, civil 
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courts share different opinions. In the Case HU Yuanzhong v.s. TANG Min, although there 

was no agreement on restriction on voting rights of shareholders with defective capital 

contributions in articles of association as well, the court still judged that the voting right of 

such shareholder should be restricted as well as the right to claim profit distribution.30  

The conflicts of judicial practice do not only reflect on contrary judgements from different 

cases, but also reflect on the opposite decisions of the same case in the first and second 

instance. For instance, in the Case SONG Yuxiang v.s. Hangzhou HAOXU, the court of first 

instance said that the “capital contribution ratio” in Article 42 referred to the subscribed 

capital. So, the voting right of a shareholder who withdrew capital contributions and violated 

his or her obligation should not be restricted when there were no restrictive provisions in the 

company law or the company’s articles of association31 . However, the court of appeal 

recalled the previous judgement, negating the voting right of shareholders who have not 

completed capital contributions.32  

3.1.3. The Situation of Corporation Autonomy 

Corporate autonomy is of vital importance for a company and that is why the Company Law 

gradually gives more freedom for corporate autonomy with its revision. When Company 

Law being revised in 2005, most provisions set exclusion clauses for corporate autonomy. 

However, with the more and more freedom provided by Company Law, the ability of 

corporate autonomy for a company has not improved at the same time. Professor LIU Junhai 

pointed out a situation of “dumb articles of association” in practice33, which means that most 

articles are drafted in the same way without any rationality or rigour in provisions. On the 

one hand, legislators left conflicts to the corporate autonomy. On the other hand, articles of 

association only copy provisions in the Company Law, resulting in the situation that there is 

no specific regulation to apply with. 

3.1.3.1. Articles of association copy provisions from the Company Law 

 
30 Case No. 199 (2011), the Henan Higher people’s Court, civil 
31 Case No. 589 (2014), Huangpu Basic People’s Court, civil 
32 Case No. 1261 (2014), Shanghai No.2 Intermediate People’s Court, civil 
33 Liu Junhai, (2015) p141 
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When reading cases related to shareholders’ voting rights, it is easy to find out that 

companies involved did not specifically stipulate how to exercise shareholders’ voting right 

in articles of association, but only copied the words from Article 42 of the Company Law. 

The company law supposed to leave the question on how to interpret “proportion to capital 

contribution” to the company itself but most companies do not try to solve this problem 

when stipulating articles of association. In the Case SONG Yuxiang v.s. Hangzhou HAOXU, 

the articles of association of involved company regulated that profits of the company are 

distributed in accordance with the Company Law, as well as related regulations and 

legislations and the regulations for Ministry of Finance of China. Shareholders exercise their 

voting rights in proportion to their respective capital contributions.34 It is easy to conclude 

that both legislators and the company wish that they can find guidance from each other and 

in the end, they find nothing to rely on.  

3.1.3.2. Articles of association do not have specific rules 

Article 17 of the Interpretation of Company Law Ⅲ shareholders can set restrictions on 

shareholders’ rights to claim for profit distribution, the preemptive right of new share 

subscription and the right to request for residual assets in general meeting when shareholders 

fail to perform their capital contribution obligation. In practice, most articles of association 

do not have restrictions on shareholders who defectively contribute capitals. In the Case YU 

Miaogen v.s. LIANG Dali, the court believed that the voting rights of defective shareholders 

should have been restricted. However, as there was no related regulation in articles of 

association or in the Company Law, the court did not support the claim from the plaintiff in 

the end.35 

The problems above reflect a situation that the ability of corporate autonomy is too weak to 

adapt to the revision of the Company Law. Companies still get used to the days when they 

can find references from the law. On the one hand, the lacking provision in articles of 

association leads to conflicts between shareholders and companies. On the other hand, there 

 
34 Case No. 589 (2014), Huangpu Basic People’s Court, civil 
35 Case No. 1261 (2014), Shanghai No.2 Intermediate People’s Court, civil 
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is no regulation for both courts and the involved parties to rely on when dealing with such 

conflicts. 

3.2. Existing problems 

3.2.1. A conflict between the proportion to actual contribution and the proportion to 

subscribed contribution 

Under the capital subscription system, the acquisition of shareholder qualifications does not 

depend on shareholders’ actual contributions. It is shareholders who decide when to 

contribute subscribed capitals and it becomes common that shareholders only subscribe 

capitals but do not actually contribute their subscription. As the levels of shareholders 

fulfilling their capital contribution obligations differ, the risks they face when operating a 

company diverse as well. Apparently, it is not that fair if the two kinds of shareholders 

exercise their rights at the same level and this may cause many conflicts of interests among 

shareholders. The Company Law in 2013 allows shareholders to decide subscription period 

themselves. When a company gets into bankruptcy and the offered period expires in advance, 

subscribed shareholders can by no means exercise their rights. This exacerbates the conflicts 

of interests between shareholders who have paid off their capital contributions and those 

who have not. What is more, if the law allows shareholders with defective capital 

contributions enjoy voting rights at the same level as those who complete contributions, it 

will definitely discourage their enthusiasm to perform their obligation, which also violates 

the principle of equity equality.  

Actually, the conflict between capital contributed shareholders and defective contributed 

shareholders is an argument about the proportion to capital contributions. The Company Law 

does not clearly allocate shareholders’ voting rights. Article 42 only roughly stipulates a 

capital contribution ratio but does not clarify whether it applies to a proportion to actual 

capital contributions or to subscribed capital contributions. Some scholars believed that it 

should be considered as subscribed capital contributions.36 However, it will be unfair for 

 
36 FAN Jian & WANG Jianwen, (2015) p163 
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shareholders who have contributed subscribed capitals if it simply interprets the capital 

contribution ratio in Article 42 as the proportion to subscribed capitals as they enjoy the same 

level of rights as those who have not performed their duties. So, it is necessary to make it 

clear about the proportion to capital contributions before resolving the conflicts between the 

two kinds of shareholders.  

3.2.2. Can voting rights be restricted when offered period expires? 

Different from shareholders who have not contributed capitals in the subscription period, 

those who have not when the offer period expires can be defined as defective capital 

contributions. According to Company Law, shareholders with defective capital contributions 

shall undertake corresponding civil liabilities. Firstly, as regulated in Article 28 of Company 

Law, shareholders shall fully contribute subscribed capitals within the offered period.37 

Secondly, when a company is not able to pay off the debts, creditors can ask shareholders 

with defective capital contributions to assume supplementary compensation liabilities within 

the scope of unpaid capitals. Thirdly, for those who perform capital contribution obligations 

as agreed, defective capital contributed shareholders breach the contract and they need to be 

responsible for the loss their actions bring. Although the Company Law regulates civil 

liabilities in detail for shareholders with defective capital contributions, whether such 

shareholders enjoy their rights at the same level as those who have fulfilled their obligations 

remains controversial. 

Regarding to Article 34 of the Company Law and Article 186 of the Interpretation of 

Company Law Ⅲ, we can find that legislators prefer to set restrictions on rights of defective 

capital contributed shareholders. Such restrictions are not mandatory. It only gives 

companies the freedom to restrict such kind of shareholders and it is the company itself to 

decide whether to do so and how to do it. The problem is that there is no specific regulation 

on whether shareholders’ voting rights should be restricted as well under such circumstances 

and the scholars share different opinions on it. Some scholars think that as an inherent right 

 
37 Article 28 of the Company Law stipulates that Each shareholder shall within the prescribed time limit fully pay in the 

capital contribution it subscribes for as stipulated in the articles of association. 
https://www.pkulaw.com/en_law/e54c465cca59c137bdfb.html?keyword=%e5%85%ac%e5%8f%b8%e6%b3%95#menu2 

https://www.pkulaw.com/en_law/e54c465cca59c137bdfb.html?keyword=%e5%85%ac%e5%8f%b8%e6%b3%95#menu2
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and a common benefit right like the right to know, voting right shall not be restricted.38 

Other scholars categorize voting right as a self-benefit right. And based on the consistent 

principle of rights and duties, it is reasonable to restrict voting right if a shareholder fails to 

fulfill his or her obligation. What is more, whether a shareholder’s voting right is restricted 

with defective capital contributions will directly influence the exercising of other rights, such 

as the right to profit distribution and so on. This may make it more impossible for the 

restriction on rights of shareholders with defective capital contributions. Also, the 

interpretation of “capital contribution ratio” in Article 42 affects whether voting rights of 

defective capital contributed shareholders shall be restricted or not.  

4. Current theories and cases in China 

From the time that Company Law has been revised, the capital subscription system has been 

enacted for years. Many scholars conducted research on the interpretation of “the proportion 

to capital contribution”. 

4.1. Current theories---an argument on article 42 of Company Law 

4.1.1. The theory of actual capital contribution 

According to this theory, capital contribution ratio refers to the proportion to actual 

contributed capitals, which means that shareholders shall exercise voting rights in proportion 

to their actual contributed capitals. One reason for this is that if shareholders are allowed to 

exercise voting rights within the scope of unpaid contributions, it is easier for them to abuse 

their rights.39 Some shareholders may use this way to control the company with subscribed 

capitals and violate the rights, such as the rights to claim for profit distribution, of 

shareholders who have fulfilled their obligations. Also, it violates the consistent principle of 

rights and duties if shareholders who have not contributed capitals exercise voting right as 

contributed shareholders do.40 It is unfair for contributed shareholders as they are obviously 

facing more risks compared to those with defective capital contributions.  

 
38 LI Mei & SUN Bixia, (2018) pp108-116 
39 PENG Bing, (2006) pp98-105 
40 LIU Junhai, (2004) p149 
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The Supplementary Provisions Regarding Investment Contributions by Parties to A Sino-

Foreign Equity Joint Venture regulated that before actual payment of his subscribed 

contributions, a shareholder shall not obtain the enterprise’s decision-making power. And 

regarding this provision, some scholars believe that capital contribution ratio shall be 

understood as the proportion to actual payment.41 What is more, voting rights can be divided. 

42Just like the right to claim for profits distribution, or the right to request for residual assets, 

the voting right can be calculated in accordance with shareholding ratio while other rights 

such as a right to know and proposal right cannot. So, voting right is more similar to the 

former kinds of rights. Finally, the function of subscribed capitals and contributed capitals 

differ. The major function of subscribed capitals is to ascertain the scope of the company’s 

liability and provide protection for creditors. The operation of a company relies on actual 

contributed capitals. These capitals have been separated from shareholders and become 

company’s assets. Therefore, the right to make decisions on the operating of a company 

should be distributed in proportion to contributed capitals.  

In a way, this theory makes sense, but it still has some defects. Some scholars worry that if 

shareholders exercise voting rights in accordance with the proportion of subscribed capitals, 

it may provide them convenience to abuse their rights. They may either infringe the rights 

of other contributed shareholders, or the rights of the company. Such worry does not make 

sense as Article 34 of Company Law clearly regulates that shareholders exercise their rights 

to claim for profit distribution and preemptive rights of new share subscription in the 

proportion to actual contributed capitals. Even though shareholders without capital 

contribution get in charge of the management of a company, it remains difficult for them to 

violate the right of contributed shareholders. Besides, as the Company Law has limited the 

rights of shareholders without capital contribution to request for profit distribution, such 

shareholders can mainly gain profits from residual assets of the company, which strongly 

depends on the management and operation of the company itself. If the company apply for 

bankruptcy, shareholders who have not contributed subscribed capitals have to fulfill their 

obligation of contribution no matter the subscription period expires or not. Therefore, for 

 
41 PENG Bing, (2006) pp98-105 
42 LI Lanhong, (2006) pp144-146 
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their own interests, shareholders will not infringe the interests of invested enterprises.  

There are also some scholars believing that according to the consistent principle of rights 

and duties, shareholder who has not fulfilled his obligation of contribution should not enjoy 

voting right. However, according to the Company Law and other related regulations, 

shareholders without actual capital contribution undertake more obligations than contributed 

subscribers. Capital subscription is also a way of contribution admitted by the Company Law 

and what is more, Article 34 has restricted a certain kind of rights for shareholders who have 

not fulfilled their obligation of contribution. If their voting rights receive restriction, it may 

lead to a situation of imbalance between rights and duties of such shareholders. 

As for the regulation in the Supplementary Provisions Regarding Investment Contributions 

by Parties to A Sino-Foreign Equity Joint Venture, it aims at protecting state-owned assets 

and prevents foreign investors with technological and financial advantages from refusing to 

contribute capitals.43 On the other hand, the Supplementary Provisions are inferior to the 

Company Law and cannot be used to interpret superior laws.  

4.1.2. A harmonized theory 

Under this theory, scholars do not simply interpret the capital contribution ratio as the 

proportion to actual contributed capitals or the proportion to subscribed capitals. They list 

two different situations: the first one is when all shareholders do not actually contribute 

capitals, they exercise voting rights in proportion to subscribed capitals. The other one is 

when some shareholders paid off capital contributions, they shall exercise voting rights in 

proportion to contributed capitals.  

This theory can be seen as an improvement of the theory of actual capital contribution, and 

in essence, it still belongs to the latter theory. This kind of opinion considers an awkward 

situation that no one can exercise voting rights if there are not shareholders contributing 

capitals and voting right is exercised in proportion to actual contributed capitals. So, it 

divides different situations for shareholders.  

 
43 WAN Guangjun, (2011) pp101-104 



28 

 

Substantially, the harmonized theory is still the theory of actual capital contribution. It just 

supplements a situation when there are no shareholders who actually paid the capital, and no 

one can exercise voting rights. The Company Law in 2013 allows a company to be 

established and operate without actual contribution, as long as shareholders subscribe for 

capital contributions. There is no doubt that the deprivation of voting rights of shareholders 

who have not contributed subscribed capitals denies the value of subscribed capitals for the 

establishment and operation of a company.  

4.1.3. The theory of subscribed capital contribution 

Scholars under this theory believe that the capital contribution ratio shall be interpreted as 

the proportion to subscribed capitals. Article 34 of the Company Law clearly stipulates that 

shareholders draw dividends and have a preemptive right to subscribe for the increased 

capital in proportion to actual capital contributions. The expression of voting right in Article 

42 does not adopt such a statement but uses the words of “capital contribution ratio”. From 

the perspective of literal interpretation, the capital contribution ratio shall refer to the 

proportion to subscribed capitals.44 In order to balance the interests between shareholders, 

Article 34 has restricted the rights to claim for profit distribution and the preemptive right of 

new share subscription. The exercise of voting rights directly influences on possible profits 

of shareholders’ investments. If the voting rights of shareholders who have not contributed 

subscribed capitals are restricted, they may loss the future profits from subscribed capitals.45  

Also, from the view of the consistent principle of rights and duties, voting rights of 

shareholders without actual capital contribution should not receive restrictions as either. 

According to the Company Law, shareholders assumed liabilities in the scope of subscribed 

capitals in a company with limited liability, or in the scope of subscribed shares in an 

incorporated company. So, the restriction on voting rights of shareholders without actual 

contribution may violate the consistent principle of rights and duties. Although shareholders 

have not contributed capitals, they still bear the risk of company management. 46 

 
44 LI Ruisheng, (2018) pp79-85 
45 WU Xingguo, (2007) pp79-83 
46 WAN Guangjun, (2011) pp101-104 
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Shareholders without actual contributions cannot be left alone when a company goes for 

bankruptcy. On the one hand, Article 28 of the Company Law stipulates where any 

shareholder fails to make a capital contribution, the relevant shareholder shall not only make 

full payment to the company but shall also be liable for breach of contract to shareholders 

who have contributed capitals in full on time. On the other hand, when a company declares 

bankruptcy, the capital contributor who fails to fulfill his obligation of capital contribution 

shall make full contribution of the subscribed capitals, irrespective of the term of capital 

contribution according to Article 35 of the Bankruptcy Law. As the exercise of voting rights 

is exactly the way shareholders participate in company management, the restriction of voting 

rights may lead to a situation that shareholders are facing more risks.  

The shareholders’ voting rights originate from the qualification of shareholders instead of 

shareholders’ capital contributions. So, when a company is established, subscribers naturally 

have the qualification of shareholders and enjoy voting rights.  

A reason to support this theory is that the right to claim for residual assets shall be consistent 

with the allocation of voting rights. Modern Economists believe that the ownership of 

enterprises can be explained by the right to claim for residual assets and the right of 

controlling, and the allocation of voting rights shall be consistent with the distribution of 

residual assets.47 The reason why shareholders invest in an enterprise is to obtain profits, 

which mainly includes margins of a company and residual assets. When a company is being 

liquidated, shareholders’ rights to claim for residual assets are inferior to employees’ rights 

to request for remuneration and debtees’ rights to claim for debts. According to Article 186 

of the Company Law, the remaining assets of a company shall be distributed to shareholders 

in accordance with the respective proportion of capital contributed by each shareholder. 

Because of this provision, some scholars consider that shareholders’ voting rights shall be 

exercised in accordance with the proportion of contributed capitals as well. However, both 

accelerated maturity system regulated in the Bankruptcy Law and redemption of debt 

stipulated in the Company Law ask shareholder who has not fulfilled his or her obligation 

of contribution shall make up a deficiency. At this time, the subscribed capitals are the same 

 
47 LI Ruisheng, (2018) pp79-85 
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as actual contributed capitals. Therefore, shareholders’ voting rights should be consistent 

with subscribed capitals. 

Another reason to support the theory of subscribed capital contribution is that it reflects the 

value of the capital subscription system by exercising voting rights in proportion to 

subscribed capitals. We can find from the revision of the Company Law that the capital 

system has offered a better opportunity for shareholders to establish a corporate, as they can 

set up a company with lower capitals and they are allowed to agree on the time of capital 

contribution and the amounts of capitals each contributed according to the operation of an 

enterprise. Once the voting right is related to the ratio of actual capital contribution, 

shareholders may be scrambled to pay for unnecessary capitals in order to obtain voting 

rights, which is contrary to the original purpose of the establishment of the capital 

subscription system.  

On the other hand, different from the authorized capital system, the obligation of 

contribution has been confirmed even capitals are not fully contributed when an enterprise 

is established under the capital subscription system in China. At this time, subscribed 

shareholders undertake the risk of operating a company although they have not contributed 

capitals. So, according to the purpose of the capital subscription system, voting rights shall 

be exercised in proportion to subscribed capital contribution unless there are excepted 

agreements in the company’s articles of association.  

From the difference between shareholders without contributed capitals during the offer 

period and shareholders with defective capital contributions, those who have not actual 

contributed capitals are supposed to enjoy voting rights. Article 16 of the Interpretation of 

Company Law Ⅲ allows enterprises to restrict a part of rights of shareholders with defective 

capital contributions. Therefore, many scholars believe companies can reasonably set 

restrictions on voting rights of such shareholders. However, there is an essential difference 

between shareholders with defective capital contributions and shareholders who have not 

contributed capitals. A shareholder with defective capital contributions disobeys his 

obligation of contribution, and his behaviour is illegal with a subjective malicious intent. 
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Compared to these kinds of shareholders, those who have not paid off subscribed capitals do 

not violate any laws or agreements, nor do they refuse to fulfill their obligation maliciously. 

So, with regard to such difference, it is not reasonable to restrict voting rights of shareholders 

who have not contributed capitals within the subscription period. 

From the consistent principle of rights and duties, shareholders who have not contributed 

capitals should enjoy voting rights. Professor Liu Junhai thinks that it violates the consistent 

principle of rights and duties if a voting right is exercised in accordance with the ratio of 

subscribed capitals.48 But when looking at regulations of the Company Law, we can find 

that the truth may be different. The second paragraph of Article 3 of the Company Law 

stipulates that A shareholder of a limited liability company is liable to the company to the 

extent of its/his respective capital contribution. Shareholders without actual capital 

contributions are still supposed to take responsibility in accordance with capital 

contributions, which means that they undertake an obligation of actual contribution when 

the offer period expires, or the company applies for bankruptcy. Besides, Article 34 of the 

Company Law restricted the right of profits distribution and the right to claim for increased 

shares, in which, the dividend is the only method for shareholders to gain profits during a 

company’s existence.  

As the only method for a shareholder to obtain profits has been restricted when a company 

is being operated, it is unnecessary to restrict the voting right of a shareholder who has not 

fulfilled obligation of contribution. Although shareholders without actual capital 

contributions, compared with contributed shareholders, do not actually contributed capitals 

and bear lower risks of operation, they still have obligation of contribution and undertake 

risks. As their rights of dividends have been restricted, there is no need to restrict voting 

rights. 

Finally, according to its function, the voting right of shareholders without actual capital 

contributions shall not be restricted. The voting right is the core of a shareholder’s rights.49 

The exercise of voting right is not only about the controlling of an enterprise but is also about 

 
48 Liu Junhai, (2004) p149 
49 WU Xingguo, (2007) pp79-83 
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the realization of other shareholders’ rights. Voting right is necessary for shareholders if they 

want to participate in the management of a company and it directly influences the operation 

of a company. Besides paid-in capital, there are still many other important factors, such as 

the reputation of a company and its shareholders, the connection of shareholders and so on, 

which affect the company’s operation. The restriction of voting rights may also set obstacles 

for positive effects of factors other than capitals, which ultimately harm the interests of a 

company. Also, voting rights have an influence on the exercise of other rights of shareholders. 

If a shareholder’s voting right is restricted, it may directly affect how shareholders exercise 

other rights.  

4.2. Case analysis: different judgments according to diverse theories above 

As a country under statute law system, cases are not the official source of law in China. 

Cases can only be used as references when a court makes decision. The guiding cases issued 

by the Supreme People’s court present that the authority has gradually attached importance 

to the role of cases in judgements, in order to avoid an unfair situation of contrary judgements 

in similar cases. An uniqueness of the Company Law is that it originates from the practice 

and ultimately support the practice when problems and conflicts appear.  

4.2.1. Cases in favour of the theory of actual capital contribution 

In most instances, the cases which support the theory that voting rights should be exercised 

in accordance with the proportion of shareholders’ actual contributions involve shareholders 

with defective capital contributions.  

One reason for the court to support this theory is that according to Article 16 of the 

Interpretation of Company Law Ⅲ, the company’s articles of association or the general 

meeting can restrict voting rights of shareholders with defective capital contributions, but 

such restriction must be based on the articles of association or resolution passed in the 

general meeting50. When there is no related provision in articles of association or resolution 

in general meeting, the court should not directly restrict voting rights of shareholders with 

 
50 Case No. 10948, (2017) Shanghai No. 2 Intermediate People’s Court, Civil 
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defective capital contribution in order to give prior to corporate autonomy.  

In the Case YAO JING & SHEN JINMU v.s. LEKONG, the plaintiffs Yao Jing and Shen 

Jinmu sued Shanghai LEKONG Trading Co., Ltd (referred as “LEKONG”) and its legal 

representative Shen Jieyan for refusing to help with the registration of alteration of its legal 

representative. In 2016, LEKONG held an interim general meeting and reached a resolution 

that Shen Jinmu was elected as an executive director and the legal representative to substitute 

Shen Jieyan. The two defendants refused to implement the resolution. One of the reasons 

both defendants argued was that the shareholder Yao Jing evacuated a capital of 380,000 

RMB and according to Article 16 of the Interpretation of Company Law Ⅲ LEKONG were 

supposed to have frozen Yao’s voting right. Therefore, the resolution passed by the general 

meeting was invalid. Articles of association in LEKONG did not stipulate restrictions on 

shareholders with defective capital contributions. And Article 17 of the Interpretation of 

Company Law Ⅲ regulates that the company can restrict rights of shareholders with 

defective capital contributions in accordance with the articles of association or the 

resolutions of the general meeting.  

The court denied the argument as LEKONG did not have such provisions in its articles of 

association, nor did it passed related resolution, Yao’s voting right could not be restricted. 

Even if Yao has evacuated a capital of 380,000 RMB, his voting right was only partly 

restricted and could still be exercised. LEKONG and SHEN Jieyan appealed to the 

intermediate people’s court, but their appeal was rejected for the same reason. 

Despite the reason above, the court believes that as a legal capital system country, 

shareholders shall exercise their rights in accordance with contributed capitals. So, if a 

shareholder does not fulfill his or her obligation of contribution, he or she cannot enjoy the 

right to claim for profits, make decisions, or elect managers.51 There are also some judges 

considering that voting rights of shareholders who have not fulfilled obligations shall be 

restricted based on the consistent principle of rights and duties.52 

 
51 Case No. 00762, (2015) Hubei Duodao People’s Court, Civil 
52 Case No. 199, (2011) Hunan Higher People’s Court, Civil 
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4.2.2. Cases in favour of the theory of subscribed capital contribution 

The court thinks a reason to be in favour of this theory is that although a company can restrict 

voting right of defective contributed shareholders, shareholders can exercise voting rights in 

accordance with the proportion to actual capital contribution if all shareholders do not 

actually contributed capitals.53  

In the Case LIU HONGCI v.s. Jiangsu TANGLAOSHI, the plaintiff Liu Hongci filed a 

lawsuit of dissolving TANGLAOSHI Technology Co., Ltd (referred as “TANGLAOSHI” 

below). An argument of the defendant TANGLAOSHI was that the third-party Han Hong 

had completed technology contribution and as the plaintiff had not contributed subscribed 

capitals, his voting right should have been restricted. 

In the end, the claim of the plaintiff was approved as both the court of first instance and the 

appeal court said that the essence of voting rights was the common benefit right for 

shareholders to participate in the operation and management of a company through the 

general meeting. The voting right of defective contributed shareholder can be restricted 

through articles of association. However, if all shareholders have not fulfilled their obligation 

of contribution, shareholders can exercise their voting rights according to the ratio of 

subscribed capital contributions. In this case, the company’s articles of association allowed 

shareholders to exercise voting rights according to their actual capital contributions. Because 

of the fact that all shareholders in TANGLAOSHI had not completed contributions, (as the 

third-party Han Hong did not register for relevant property rights transfer, her obligation of 

contribution had not fulfilled). Under this circumstance, shareholders should exercise their 

voting rights in accordance with the ratio of subscribed capitals.  

Other reasons to support this theory include that as the Company Law does not specify that 

voting rights shall be exercised on a basis of the proportion to actual contributed capitals, it 

cannot deny the voting right of shareholders without capital contributions when there is no 

exclusion in articles of association or resolution of a general meeting54; or as a common 

 
53 Case No. 84 (2018) Nanjing Intermediate People’s Court, Civil 
54 Case No. 01/591 (2018), the Urumqi Intermediate People’s Court, Civil 
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benefit right, the purpose of voting right is to ensure the management and operation of a 

company and it does not matter with shareholders’ contributions.55 

4.2.3. Conclusion  

From the cases published to the public, we can find that most of the judges are in favour of 

shareholders without capital contributions exercising voting rights within the offer period 

based on the capital subscription system. When the subscription period expires, a restriction 

should be set to such shareholders according to the Interpretation of Company Law Ⅲ. Even 

though some courts support shareholders who have not fulfilled obligations of contribution 

after the offer period expires, it is just because that they take corporate autonomy into 

consideration.  

5. Theories of the capital system in other countries 

5.1. Legal capital system in continental law system countries 

The legal capital system refers to a system that shareholders fully subscribe and contribute 

capitals in accordance with the amounts of capitals agreed in articles of association and 

minimum capital required by law when establishing a company. 56  The capital system 

regulated in the Company Law enacted in 1993 in China is a typical legal capital system. 

The legal capital system attaches importance to the surveillance of capitals of a company, 

which mainly includes a few factors. Firstly, when establishing an enterprise, the registered 

capital cannot be lower than the minimum standard stipulated in law. Secondly, once the 

amount of capital is registered, it cannot be changed arbitrarily. Thirdly, the total capital of 

a company must be fully subscribed by shareholders and be contributed in full at one time 

or in installments. There may be differences depending on the degree of capital controls in 

various countries. For example, the Company Law in 1993 did not allow shareholders to 

contribute capitals in installments and set a severe minimum standard of capitals when a 

company is established. In 2005, the revised Company Law decreased the minimum standard 

 
55 Case No. 1147, (2013) Shanghai No. 1 Intermediate People’s Court, Civil 
56 ZOU Hailin & CHEN Jie, (2014) p54 
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of registered capitals and allowed shareholders to contribute capitals in installments. But its 

capital system was still categorized as legal capital system.  

The legal capital system is strict with the doctrine of capital determination, the doctrine of 

capital maintenance and doctrine of unchanging capital. The core value of the three doctrine 

of capital is to ensure the certainty of the company’s capital and solvency of a company so 

that the interest of creditors can be protected.57  The legal capital system and the three 

doctrine of capital attach great importance to the function of capitals protecting creditors’ 

interests. Although with the development of the capital system theory and practice of the 

company system, the legal capital system has been gradually improved or abandoned 

because of its disadvantages. Still, it cannot deny the positive effects legal capital system has 

under certain conditions.  

First of all, the legal capital system can ensure the company’s capital is real and reliable. 

Under the legal capital system, corporate capital is strictly controlled, which improves the 

reliability and authenticity of corporate capital. Secondly, the legal capital system is 

propitious to prevent fraud in the establishment of a company.58 In essence, the legal capital 

system unifies the registered capitals and actual owned capitals of a company. Finally, the 

legal capital system helps protect legal interests of creditors and safeguard the security of 

business in market-oriented economy. The original purpose of the legal capital system is to 

protect the interests of creditors and ensure that there are sufficient funds to guarantee the 

performance of the transaction by strictly controlling the company’s capital system. The 

limited liability of a company protects shareholders and to a certain extent, the rights and 

interests of creditors are sacrifices. So, the legal capital system balances the interests of 

shareholders and creditors in a way.  

5.1.1. Introduction in Russia  

The Company Law in Russia still adopts a strict legal capital system, which is stricter 

with capital control than the Company Law of 2005 in China. The Russian Company Law 

 
57 YE Lin, (2008) p238 
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regulates a minimum standard of registered capitals. Different from other countries which 

also set a minimum standard of registered capitals for a long term, Russia adjusts the standard 

of registered capitals for companies on a basis of annual minimum remuneration of labour 

published by the government. Generally, the minimum standard of registered capitals when 

establishing a company with limited liability or incorporated corporation is 100 times than 

the minimum remuneration of labour. 59  Russia also implements a system of capital 

installments, which is similar to the Company Law of 2005 in China.  

According to the Russian Company Law, a company with limited liability must contribute 

more than one-half of the registered capitals at the beginning of establishment, and the rest 

can be paid in installments after registration, which however, has to complete the rest of 

payment within one year from the date of registration. Meanwhile, an incorporated 

corporation must contribute more than one-half of the registered capitals within 3 months 

when being established and the rest shall be paid in full within one year from the date of 

registration.60 A shorter term of installment is allowed in the Russian Company Law if a 

company stipulates in its articles of association. It can be found that even though the capital 

subscription system in Russia is similar to China before its Company Law being revised in 

2013, the regulation of subscription period and the proportion of contribution imposes a 

stricter restriction as a comparation. In addition, the Russian Company Law also stipulates 

the legal liability of shareholders with defective capital contributions. If a shareholder fails 

to contribute subscribed capitals in full within the offer period, he or she shall take 

responsibility correspondingly. For example, a shareholder who has not completed capital 

contributions in full on time shall transfer his unpaid shares to the company and they will be 

entitled to the shares based on the capital contributions they have contributed already. It can 

be agreed in the articles of association of a company that a shareholder who has not fulfilled 

his or her obligation of contribution shall bear corresponding property responsibilities such 

as a payment of fines or a payment of breach of contract damages.61 

5.1.2. Regulations in shareholders’ rights in the Russian Company Act 

 
59 WANG Zhihua, (2010) p148 
60 Ibid, p150 
61 Ibid, p152 
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As Russia imposes a strict legal capital system, its Company Act forbids a company to 

distribute profits before subscribed capitals of all shareholders are contributed.62 Therefore, 

there is not a problem of whether shareholders without capital contribution in full can enjoy 

a right to profits distribution. Regarding to shareholders’ right to subscribe for new shares, 

Article 17 of the Russian Limited Liability Corporation Act stipulates that a company is not 

allowed to issue new shares in increase registered capitals until the subscribed capitals has 

been paid in full. In this way, the exercise of preemptive right of new shares can only be 

realized after the company’s capital is fully contributed and there will not be an argument of 

the preemptive right of new shares before the company’s capitals are completely contributed. 

The Russian Limited Liability Corporation Act does not specify whether a shareholder who 

has not completed capital contributions can enjoy his voting right, but according to the first 

paragraph of Article 34 of Joint-Stock Company Act, unless otherwise agreed in articles of 

association, a shareholder cannot exercise his voting right at the general meeting until he or 

she have paid subscribed capitals in full.63  

When a shareholder fails to fully contribute subscribed capitals within the subscription 

period, his action will be defined as a defective capital contribution, which will result in a 

decrease in the company’s registered capital. According to the Russian Company Law, the 

shares that have not been fully contributed within the prescribed time limit belong to the 

company, and the company should sell the uncontributed shares within one year it acquires 

or cancel it in the registration authority within a reasonable period. 64  Under this 

circumstance, there will not be a problem of how shareholders with defective capital 

contributions exercise their rights as they will be naturally deprived of the shares of unpaid 

capitals.  

5.2. Compromise capital system—Japan 

The compromise capital system is a melioration of the legal capital system and authorized 

capital system. 65  Legal scholars subdivide the compromise capital system into the 
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compromise legal system and the compromise authorized capital system. The compromise 

legal system, known as the admissive capital system, refers that a company shall issue all 

capitals it specifies in the articles of association at one time when it is established. When 

shareholders subscribed all capitals, the board of directors is authorized to issue a certain 

amount of capitals within a reasonable period after the establishment of a company and the 

shareholders have no right the interfere with the issuance of new shares. The compromise 

authorized capital means that only a portion of registered capitals needs to be issued and 

subscribed and the remaining capitals are authorized to be issued by the board of directors 

according to the need of a company. However, different from the authorized capital system, 

the capitals authorized to be issued by the board of directors shall not exceed a certain 

percentage.  

The original purpose of the compromise capital system is to enhance the advantages of the 

other two capital systems and to avoid respective disadvantages. The compromise capital 

system has its own advantages compared with the other two capital systems. Different from 

the legal capital system, the compromise capital system is more flexible as it provides the 

company greater freedom when issuing capitals and it simplifies the procedures to issue new 

shares for a company, which greatly reduces the cost of issuing new shares. Nevertheless, 

the compromise capital system set a certain restriction on the authorization of the board of 

directors to issue new shares, so essentially, it is still a kind of legal capital system.66  

Compared with the authorized capital system, the compromise capital system is more 

conservative, and it attaches more importance to the control of the company’s capital system 

and does not completely entitle the right to issue new shares to the board of directors. Instead, 

the regulations set direct restrictions on the authorization of the board of directors in articles 

of association to issue new shares by limiting the time and the portion of the board of 

directors to issue new shares. But under the authorized capital system, the board of directors 

of a company can independently decide when to issue new shares and the proportion of it as 

well.67 

 
66 SHI Tiantao, (2014) p174 
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5.2.1. Introduction  

The capital subscription system is essentially the authorized capital system, however, 

Japanese Company Act set restrictions on issuing new shares by the board of directors. 

Therefore, some scholars consider it implements the compromise capital system. When a 

company is established, the amount of capital contribution or its minimum amount must be 

recorded in articles of association. However, the Japanese Company Act does not restrict the 

minimum amount of capital contribution, which means that it can be determined by the 

company itself. The articles of association shall also record the total amount of shares that a 

company can issue, which is the number of shares planned to be issued when successfully 

established.68 Within this scope, the board of directors can freely determine whether to issue 

new shares without the approval of a general meeting. On the one hand, this gives more 

freedom for the board of directors in issuing new shares, which reduces the cost of issuing 

new shares and improves the efficiency of a company. on the other hand, it prevents the 

board of directors from being entitled excessive right of discretion and harms the interests 

of shareholders. From the perspective of the shareholders’ obligation of contribution, 

shareholders shall contribute subscribed capitals as soon as possible and a contribution in 

installments is not allowed no matter the company is established in what form. If a 

shareholder fails to contribute subscribed capitals within the subscription period, he will lose 

his rights as a shareholder.  

5.2.2. Regulations in shareholders’ rights in Japanese Company Act  

As shareholders are not allowed to subscribe capitals in Japan, there will not be a problem 

of how shareholders who have not contributed capitals within the subscription period 

exercise voting rights. There is no doubt that shareholders who have not completed capital 

contribution violate their obligation of contribution and their action can be considered as 

defective capital contributions.  

For those who fail to fulfill their obligation of contribution, the Japanese Company Act 
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stipulates a procedure of deprivation of shareholders. This procedure refers that in cases 

where not all of the incorporators fulfill the performance of contributions, the incorporators 

shall set a date and notify any incorporator who does not fulfill the performance of 

contributions that such incorporator shall fulfill the performance of contribution by such date. 

Incorporators who are notified to perform their duties shall forfeit the right to become the 

shareholder of shares issued at incorporation by fulfilling the performance of contribution if 

the same fail to fulfill the performance of contributions by the date provided before.69  

When a shareholder fails to perform his duty of capital contribution, but pretends to fulfill 

his obligation, it may cause negative effects on the protection of creditors as the issuance of 

new shares will become invalid and capitals of a company reduce when the procedure of 

deprivation of a shareholder is initiated. Therefore, the Japanese Company Act regulates that 

the shareholders who pretend to perform their duty of contribution do not lose their 

qualification of shareholders and are still supposed to complete their obligation of 

contribution. However, such shareholders cannot exercise their rights until their obligation 

of capital contributions has been fulfilled.70  

5.3. Authorized capital system---the U.K 

The authorized capital system means that when a company is established, the amount of 

capitals shall be recorded in its articles of associations, and as long as shareholders subscribe 

a certain amount of capitals or the subscription meets a minimum standard, a company can 

be established. The board of directors is authorized to issue unsubscribed capitals at any time 

according to the needs of a company.71  

Compared with the legal capital system, the authorized capital system does not attempt to 

protect the interests of creditors by controlling registered capitals of a company but try to 

ensure the convenience of company financing and improve its efficiency by implementing a 

highly flexible and free capital system. The authorized capital system has been widely 
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imposed in common law countries. With the continuous development of the theory of  

capital systems, and the ineffective performance of the three doctrine of capitals in protecting 

creditors, there are more and more civil law countries gradually abandoned the legal capital 

system and adapted to the authorized capital system.  

The reason why the authorized capital system can make the company’s financing more 

flexible and convenient is that it gives a company great autonomy. The total capital of a 

company and its composition are determined by the shareholders. The total capital of a 

company, which is also the registered capital determined by shareholders and recorded in 

articles of association, does not require a one-time subscription and a full contribution. The 

authorized capital system has divided registered capitals of a company into two parts. One 

is issued capitals and the other part is authorized capitals. The proportion of each part is 

determined by shareholders themselves. A company can be established if issued capitals are 

fully subscribed by shareholders during the establishment. There is no need to issue 

authorized capitals as the company can decide the time and the amount of issuance according 

to the operation of a company and the market conditions.  

Different from the capital subscription system in China which stipulates that capitals shall 

be subscribed at one time but contribute in installments, the authorized capital system allows 

capitals to be issued in installments. The authorized capitals, which are not subscribed when 

a company is established, can be issued at any time when a company feels it necessary. The 

subsequent issuance of authorized capitals is determined by the board of directors. The board 

of directors can issue authorized capitals in accordance with articles of association, and 

shareholders have no rights to interfere at this time. Therefore, when a company issues new 

capital, there is no need to hold a general meeting and ask for approval from shareholders, 

which greatly simplifies the procedure of issuance and reduces the cost of issuance as well.   

5.3.1. Introduction  

The British Company Act in 1985 contained the concept of authorized capitals, which meant 

that a company’s articles of association must specify the maximum amount of shares that a 

company could issue. There were two requirements for a company to meet when issuing new 
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shares. First of all, there were authorized capitals which a company had not issued yet. 

Another requirement was that in the scope of unissued capitals, a company needed 

authorization from shareholders who agreed to issue new shares. Although the British 

Company Act deleted the concept of authorized capitals in 2006, it did not mean that the 

U.K. had abandoned the authorized capital system, but no longer asked companies for 

authorized capitals. With the authorization of shareholders, the board of directors can still 

decide whether to issue new shares or not by means of resolutions. In addition, the United 

Kingdom has set a minimum of 50,000 pounds of registered capitals for public companies. 

And the Company Act in 2006 stipulates that when a company is established, a quarter of 

the share must be contributed, otherwise new shares are not allowed.72 

5.3.2. Regulations in shareholders’ rights in British Company Act 

As the unissued shares are not subscribed by investors and there is no subject to exercise the 

shareholders’ right, so there will not be a problem of how to exercise shareholders’ rights 

under such circumstances.  

As for the shares issued by public companies, the situation differs depending on whether 

capitals are fully contributed.73 Article 583 of the British Company Act regulations 5 ways 

to contribute capitals in cash, the fourth of which is a promise to contribute capitals in cash 

to the company some time in the future.74 This means that even if a shareholder does not 

contribute capitals in cash, his promise to perform the payment some time will be considered 

as capital contribution in full and the shareholder will naturally enjoy shareholder’s right. 

The British Company Act does not restrict the rights of shareholders who have not fulfilled 

obligations of capital contribution, nor does it set restrictions on voting rights for such 

shareholders. And according to the cases before, shareholders’ right to dividend is exercised 

in accordance with the proportion of subscribed capitals.  

5.4. Inspiration in capital systems above 
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Countries with different registered capital systems end in diverse allocation of shareholders’ 

voting rights, which is of vital importance to reference. We can find that the legal capital 

system attaches importance to the state’s control of capitals of a company in order to ensure 

three doctrine of capital and protect the interests of creditors by the means of which. 

However, with disadvantages of the legal capital system and the weak performance of the 

three doctrine of capital in protecting creditors appear, the legislators figure out that it may 

bring adverse impact when implementing extremely strict capital system. As a result, many 

countries abandoned the legal capital system and begin to impose more flexible and efficient 

authorized capital system or compromise capital system.  

The legal capital system and the authorized capital system share different attitudes towards 

the issue of the exercise of rights when shareholders have not contributed capitals within the 

subscription period. The Russian Company Act mainly focuses on the role of capitals play 

in companies and creditors. The voting right of a shareholder who has not performed his 

duty of capital contribution within the subscription period will be restricted in order to 

balance the interests between shareholders as it urges shareholders to contribute capitals and 

protect shareholders with capital contribution as well. The authorized capital system in the 

U.K. has weakened the role of capital in protecting creditors and operating a company. So 

in principle, shareholders’ rights are admitted even they have not actually contributed 

subscribed capitals. Regarding the exercise of rights of shareholders who have violated their 

obligation of capital contributions and have not contributed capitals on time, the legislation 

set restrictions to a certain extent whatever kinds of capital system it applies to.  

The Company Law in 2013 has confirmed the capital subscription system. From the 

perspective of litigation, the Company Law implement a more flexible and efficient capital 

system as it has gradually eased the control of capitals and given the company greater 

autonomy. Many scholars in China furtherly advocate a reform of the authorized capital 

system. On the one hand, based on the development of the capital system in China, it can 

suggest that shareholders who have not contributed subscribed capitals during the 

subscription period should be given more support and be allowed to exercise their rights. On 

the other hand, the extraterritorial laws suggest that the exercise of the rights, including 
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voting rights, of defective contributed shareholders shall be restricted in order to urge them 

perform to their duties of contribution.  

6. Solutions 

6.1. How to allocate shareholders’ voting rights within the subscription period? 

6.1.1. Consummate related legislations  

As one of the methods adjusting social relationships, the Company Law is of great 

significance to the development of legal practices dealing with commercial conflicts. 

Therefore, it is urgent to consummate relevant provisions about the allocation of 

shareholders’ voting rights under the capital subscription system in order to balance the 

interests between shareholders. The reform of the Company Law aims to ease the control 

from authorities so that the market can play a more significant role and the company and 

shareholders enjoy greater autonomy. As a general and principal legislation, the Company 

Law shall give both companies and shareholders more spaces for autonomy.  

First of all, the Company Law is supposed to clarify the concept of “the proportion to capital 

contribution” in Article 42, avoiding using ambiguous words which may cause 

misunderstandings. According to the rights and duties of shareholders who have not actually 

contributed capitals within the subscription period, the “capital contribution ratio” in Article 

42 should be defined as the proportion to subscribed capital contributions. Another point to 

be noted is to give the company and its shareholders autonomy in the allocation of voting 

rights. It is necessary for shareholders to decide how to allocate voting rights, which may 

differ from regulations in the Company Law, so that they can adopt better regulations 

according to the operation of each company.  

6.1.2. Enhance corporate autonomy  

Corporate autonomy is an inevitable requirement for the development of enterprises. As 

participants in corporate activities, shareholders, directors and supervisors are supposed to 

allocate the right and duties of the company as well as its shareholders to ensure the operation 
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of a company. Corporate autonomy plays a vital role in ensuring an efficient operation of a 

company as it balances the interests between shareholders and all parties involved. As the 

main method of corporate autonomy, which regulates the organization and activities of a 

company, the articles of associations can be seen as a “constitution law” for a company.75 

From the perspective of litigation, it has given more space for corporate autonomy as the 

company is allowed to independently agree with the offer period and the portion of capital 

contributions in articles of association. The Company Law in 2013 also grants a right for 

companies to decide how to exercise shareholder’ voting rights in articles of association, 

which may exclude some provisions of the Company Law. However, the particle cases show 

that most of the companies only copy the original text of Article 42 in articles of association 

and do not take this right seriously. This leads to obstacles when the court dealing with cases 

as such.  

It cannot be denied that articles of association is the most effective way to harmonize the 

conflict of rights and duties between shareholders as it can clarify the rights and obligations 

of shareholders based on the needs of a company under the capital subscription system. It is 

not only an introduction of company organization and necessary articles required by law, but 

also a reference for the court to deal with conflicts between shareholders. So, it is necessary 

for articles of association to stipulate a clear and specific rule of the allocation of 

shareholders’ voting rights, according to the management and operation of a company.  

Articles of association of a company is supposed to stipulate whether the rights of 

shareholders who have not actually contributed capitals should be restricted and how to 

ensure the restrictions are reasonable. Also, how to perform the duty of contribution for 

shareholders without actual capital contributions, such as whether an accelerated expiration 

mechanism is needed, shall be clarified in articles of association. Besides, it is necessary to 

clarify how to negotiate when conflicts appear between shareholders and how to validate the 

result of negotiation. And finally, when a negotiation fails, shareholders need a guidance on 

how to withdraw from the company and ensure the internal stability of a company at the 

same time. All these potential problems are supposed to be concluded in articles of 
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association in order to guide when conflicts really happen. Meanwhile, articles of association 

of a company should specify in detail the matters related to the vital interests of shareholders 

such as the amount of subscribed capitals, the offer period of contribution and the 

responsibility a shareholder should take when failing to perform his duty on time.  

6.2. How to allocate shareholders’ voting rights when shareholders exceeds the 

subscription period? 

6.2.1. The reason to set restrictions 

During the years, arguments exist on whether shareholders’ voting rights should be restricted 

when they fail to contribute subscribed capitals within the subscription period. It can be 

concluded from the scholars that the main focus is that a complete restriction on voting rights 

of shareholders who fail to contribute capitals on time may be detrimental to the operation 

and a long-term development of a company, while the interests of a company and other 

shareholders will be harmed if there is no restriction on voting rights of shareholders as such. 

Because of the uniqueness of the voting right, it is difficult to simply copy the regulations 

on the right to dividends or the preemptive right to subscribe for new shares. 

A solution can be setting restrictions on the voting rights of shareholders who have not 

contributed capitals in full within the offer period and allocating their voting rights in 

accordance with the ratio of actual contributed capitals. 

There is no doubt that the contribution of capitals is a necessary obligation for all 

shareholders and is a prerequisite for shareholders exercising their rights. A reasonable and 

appropriate restriction conforms to the consistent principle of rights and duties. On the other 

hand, such restrictions protect the interests of shareholders who perform their duties of 

contribution. As the voting rights of shareholders have a great influence on the operation and 

management of a company, if shareholders who fail to contribute capitals in full are allowed 

to exercise their voting rights in accordance with subscribed capitals, their voting rights may 

be expanded. This is unfair to other shareholders who complete their obligations and may 

encourage the illegal situation.  
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Many problems appear during the time when the capital subscription system has been 

enacted in practice. One of the most common conflicts is that a shareholder refuses to 

contribute subscribed capitals when the subscription period expires or is not capable of doing  

for economic reasons. Some shareholders, in order to control the company with their voting 

rights, arbitrarily subscribe a large amount of capitals which they cannot afford, and fail to 

fully contribute capitals when the subscription period expires, which brings risks to the 

operation and a long-term development of a company, and poses a threat to the protection of 

creditors’ rights and interests. By setting restrictions on voting rights of shareholders who 

have not contributed capitals on time, shareholders are more likely to subscribe capitals 

based on their own capacities, avoiding a situation of fraud capital contribution or a failure 

to contribute capitals.  

6.2.1.1. The way to set restrictions  

Restrictions on voting rights of shareholders who fail to contribute subscribed capitals on 

time are beneficial to urge such shareholders to fulfill their obligation of contribution as soon 

as possible and adjust the balance between different parties involved. Many countries have 

been working hard to stipulate a series of regulations in order to restrict on rights of 

shareholders who have not contributed subscribed capitals within the offer period. Because 

of the weakness of research on economic market and related regulations, the Company Law 

fails to set restrictions on shareholders who have not fully contributed subscribed capitals on 

time and for the most time, the interests between shareholders and other parties involved 

cannot be harmonized.  

Although the Company Law has regulated restrictions on some rights of shareholders who 

have not contributed capitals in full within the subscription period, it fails to prevent the 

conduct of shareholders not contributing capitals when the offer period expires. The 

provisions in the Company Law are too ambiguous for both the courts and companies to 

refer to. In order to encourage shareholders to fulfill their obligations of contribution on time 

and fully contribute subscribed capitals, the legislation and interpretation shall specify the 

restriction on those who have misconducts.  
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6.2.1.1.1. Restriction in articles of association 

It has been mentioned that articles of association of a company is prior to the legislations as 

it is the “constitutional law” and the basic rule of a company. If there are regulations on how 

to exercise voting rights, shareholders are supposed to follow such rules. Therefore, it is 

necessary to set restrictions on articles of association. As long as articles of association is in 

compliance with the law, it is the best reference for the company to deal with conflicts. 

On the one hand, articles of association can set no restrictions on rights of shareholders who 

fail to contribute capitals as their rights are private rights in essence. It is a reasonable 

disposal of private right by all shareholders when they agree that there is no restriction on 

the rights of shareholders without capital contributions in full. On the other hand, articles of 

association is allowed to limit the rights of shareholders who have not contributed capitals 

on time under the principle of autonomy of will, as long as such restrictions are legal. 

It is highly recommended that a company specifies the allocation of shareholders’ voting 

rights in articles of association so that they can avoid possible conflicts and at the same time, 

have rules to refer to when conflicts happen.  

6.2.1.1.2. Restriction in legislation 

The reasonability and necessity of restriction on voting rights of shareholders who have not 

contributed capitals within the offer period have been explained above and the restriction 

shall be specified in regulations and legislations. Article 42 of the Company Law stipulates 

that it is allowed to agree on the exercise of voting rights in accordance with the ways other 

than the proportion to contributed capitals. However, the Company Law has not mentioned 

whether voting rights of overdue contributed shareholders could be restricted or not, which 

is supposed to be clarified in its provision.  

Although the Company Law generally divides the company into two types: limited liability 

companies and joint stock limited companies, it can be set a restriction in the general part in 

order to avoid overlapping of provisions. As the failure of capital contribution within the 
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subscription period can be categorized as one type of defective capital contribution, it can 

be summarized as unless otherwise agreed in articles of association, a company can set 

restrictions on voting rights of shareholders in articles of association or resolution from the 

general meeting, if their conduct of capital contribution is illegal or unreasonable; voting 

rights of shareholders shall be partly or completely restricted when they have not contributed 

capitals at all. 

In addition, to comply with the restriction on voting rights of shareholders who fail to 

contribute capitals in practice, legislation shall authorize the general meeting of a company 

with corresponding rights to decide whether to set restrictions or not. A proposal is needed 

when a shareholder plan to restrict voting rights of shareholders who have not contributed 

capitals on time in general meeting. According to the Company Law, an interim proposal 

submitted by shareholders shall be discussed and deliberated in a general meeting. Because 

of the fact that the Company Law has not stipulated whether voting rights could be restricted 

in general meeting, it is necessary to entitle the general meeting a right to ensure such 

proposal can be examined and verified. The Company Law only lists a series situation of 

exception for shareholders’ voting rights when a company vouches for shareholders. 

Therefore, it can be added in the Company Law as another exception for shareholders’ voting 

rights when shareholders fail to perform their duty of contribution.  

6.2.1.1.3. Restriction in general meeting 

The general meeting is the most powerful organization in a company, as it makes decisions 

on important issues arisen during the operation of a company. A company can restrict on 

voting rights of shareholders who have not contributed capitals within the offer period 

through its resolution, as long as such decision is in compliance with legislation and 

regulation in articles of association. 

First of all, such restriction shall be voted by the general meeting. Although the general 

meeting has the largest power of a company, there are a lot of prerequisites before holding a 

general meeting, as it aims to discuss and deal with important matters for a company. The 

Interpretation of Company Law Ⅲ regulates that a company can restrict the right to profits 
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distribution for shareholders who fail to complete their obligation of contribution in general 

meeting, as profit distribution belongs to an important matter for a company. Similarly, 

voting rights can be defined as another important matter for a company since it greatly 

influences the operation of a company. When a proposal of restricting voting rights of 

shareholders without capital contributions is submitted to a general meeting, the 

shareholders who submit the proposal shall share materials he finds in the general meeting, 

and the uncontributed shareholder is allowed to demur and provide relevant evidence. Finally, 

the general meeting makes a decision on the proposal. 

Another thing to be considered is the challenge system of voting in a general meeting. The 

general meeting makes decision by voting. If there is no restriction on voting rights of 

shareholders who have not completed the obligation of contribution, a proposal submitted to 

a general meeting may be refused by such shareholders for some reasons. So, at this time, a 

challenge system for shareholders who have not contributed capitals within the offer period 

is necessary, and its necessity can be shown in two aspects: 

The first aspect is that when a proposal is of great interest interrelation with a shareholder 

who has not performed his duty of contribution, the voting right of such shareholder shall be 

excluded in order to ensure the fairness of the resolution. 

Another aspect is when there is no interest relation between the proposal and shareholder 

who has not contributed subscribed capitals, such shareholder shall exercise his or her voting 

right in accordance with what has been regulated in articles of association.  

What is more, a director who has failed to perform his or her duty of contribution, shall avoid 

voting on resolutions of the board of directors. The general meeting can only participate in 

the management of a company during the meeting. Most of the time outside the meeting, 

affairs are assigned to the board of directors, directors and managers. As stipulated in the 

Company Law, each director shall have one vote for voting on resolutions of the board of 

directors, and any board resolution shall be adopted by a majority of directors. 76 

 
76 Article 111 of the Company Law 
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Shareholders are not excluded from being a director, and then here may come a circumstance 

that a shareholder who has not contributed capitals in full before the offer period expires 

may become a director. So the voting rights of such shareholder shall be restricted when he 

or she is related to a resolution which is to be voted and the resolution shall be passed by a 

majority of directors excluding a shareholder as such.  

It has been mentioned that only the general meeting can vote on whether to restrict on voting 

rights of shareholders who have not contributed capitals on time if there is no specific 

regulation in law or articles of association of a company. But if agreed in articles of 

association, the board of directors can set restrictions on voting rights of shareholders who 

have not performed duty of contribution. 

Finally, the resolution proposing a restriction on voting rights of shareholders who have not 

contributed subscribed capitals on time can be adopted by an affirmative voting of 

shareholders representing a majority of the voting rights of shareholders. Generally, a 

resolution proposed at a general meeting shall be adopted by an affirmative vote of 

shareholders representing more than half of the voting rights of shareholders present; 

however, resolutions proposing any modification to the articles of association, or any 

increase or decrease of registered capital, or any resolution about any proposed combination, 

division, dissolution or transformation of the company shall be adopted by shareholders 

representing two thirds or more of the voting rights of shareholders present.77 These kinds 

of resolutions are defined as a kind of particular resolution. A certain extent to restriction on 

voting rights on uncontributed shareholders shall not be defined as a kind of particular 

resolution as the main purpose of such resolution is to urge shareholders to supplement 

uncontributed capitals and it may set obstacles to achieving such goal if the regulation of 

proposal is too strict. Besides, it should be noted that the majority of the voting rights of 

shareholders refers to those who have fully completed their obligations of contribution.  

6.2.1.2. The recovery of voting rights when shareholders supplement uncontributed 

capitals 

 
77 Article 43 of the Company Law 
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The purpose of restrictions on voting rights of shareholders who have not performed their 

duties of contribution when the offer period expires, is to urge such shareholders fulfill their 

obligation of contribution as soon as possible and balance the interest between shareholders, 

especially for the interests between uncontributed shareholders and those who have 

completed their obligation of contribution. As a vital right, the restriction of voting rights for 

shareholders who have not contributed subscribed capitals on time must be reasonable.78  

6.2.1.2.1. The recovery of voting rights 

The most intuitive consequence that restriction on voting rights of shareholders with 

defective capital contributions brings is a reduction in the proportion of voting rights of such 

shareholders. Such reduction will make a change on shareholders’ voting rights as a whole 

when making decisions and affect some other rights of shareholders as well as the 

effectiveness of resolutions of general meeting, which may result in an indirect effect on 

restriction on uncontributed shareholders. The main purpose of restriction on shareholders’ 

rights is to regulate illegal or uncontracted conducts of shareholders when subscribing capital 

contributions. Therefore, when a shareholder supplement all contributed capitals, the 

purpose of restriction has been realized and there is no need to set restriction anymore. By 

then, it is necessary to recover voting rights of shareholders who have not contributed 

subscribed capitals.  

6.2.1.2.2. The retrospective effect of voting rights  

It remains controversial whether the recovery of voting rights of defective contributed 

shareholders who supplement subscribed capital has retrospective effect. Some scholars 

consider it unnecessary, as such shareholders can only enjoy their rights in the time when 

they complete their duty of contributions.79 Other scholars insist that different situations 

should be taken into consideration for the conflicts of retroactivity of voting rights. When a 

defective contributed shareholder supplements uncontributed capitals, he or she has 

completed his or her obligation of contribution and there is no reason for a company to refuse 

 
78 HAO Lei, (2013) 
79 XI Xiaoming, () 68 
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the interests of a shareholder as such. If a shareholder asks the company to invalidate or 

cancel a resolution made in a general meeting with a reason of common benefit right, and 

the agreement of such request may cause harm to the interest of the company itself, restricted 

common-benefit rights, such as voting rights should not have retrospective effect.80  

The Interpretation of Company Law Ⅲ clarifies different treatment regarding the issue of 

how shareholders adjust regain their rights when the registration of part of assets which are 

supposed to be transferred their ownership to the company is illegal or unreasonable after 

the corrections are made. However, the legislation has not stipulated how to deal with 

defective capital contributions with property other than such types and provisions are needed 

for courts to deal with such cases. 

Under the capital subscription system in China, it may better to adopt with the development 

of the Company Law to recover the voting rights of shareholders who have completed 

uncontributed capitals after the offer period expires but deny its retrospective effect. 

One reason to support this opinion is that some resolutions may be invalidated or cancelled 

because they no longer satisfy the requirement of legal procedures when the voting rights of 

shareholders as such recover and have retrospective effect. This may bring great instability 

to the enterprise itself and reduce its efficiency of operation. Therefore, the voting rights of 

shareholders who have not contributed capitals on time shall not be retroactive. 

Another reason is that it is unfair for shareholders who have performed their duties on time 

to retroactive voting rights of shareholders who have not contributed capitals within the 

subscription period, as their behaviours have in fact brought negative effects on the operation 

of a company and harm the interests of other shareholders. It is a warning and punishment 

to deny the retrospective effects of voting rights of uncontributed shareholders and to urge 

them to fulfill their obligations on time.  

An important thing to be noted is that according to the second paragraph of Article 13 of the 

 
80 LI Xiaolin, (2008) p57 
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Interpretation of Company Law Ⅲ,81  a shareholder who has not performed his duty of 

contributions on time, as a kind of defective contributed shareholder, shall compensate for 

the loss of the company and other shareholders if his behaviour had brought huge damage 

for the company. However, as it is difficult for the court to calculate specific losses in such 

a situation, the company often has obstacles to ask for compensation in practice.  

7. Conclusion  

Shareholders’ voting rights, which include decision-making for important matters of a 

company and the election of directors, are based on shareholders’ respective capital 

contributions and the articles of association of a company. It can be defined as a common 

benefit right, as shareholders shall consider the interests of the company and other 

shareholders when vote on resolutions of general meeting or election of directors. Voting 

right is also an inherent right and a separate equity, which provides an opportunity for both 

company and shareholders to express independent intentions. 

The revision of Company Law in 2013 has enacted the capital subscription system in China, 

which means that shareholders’ capital contributions have no longer been a prerequisite 

when establishing a company. This reform has provided more spaces for corporate autonomy 

as well, which encourages more investors to establish a company and better satisfy the needs 

of market-oriented economy. However, because of the ambiguous description in the 

Company Law and the weak capability of a company for corporate autonomy, many conflicts 

appear and cannot be solved properly. The existing problem mainly reflects in three aspects: 

litigation, judicature and corporate autonomy. Generally, the main problems can be 

summarized as whether voting rights of shareholders who have failed to contribute 

subscribed capitals shall be restricted and how to set restrictions.  

When comparing different theories of the capital system, we can find that the capital 

subscription system is better adopted to the current market-oriented economy in China, and 

 
81 Para.2 of Article 13 of the Interpretation of Company Law Ⅲ stipulates that the people's court shall uphold the 

claim made by a creditor of the company requiring the shareholder who has not fulfilled or fully fulfilled his/her capital 
contribution obligation to bear additional liabilities, to the extent of the principal and interest not contributed by 
him/her, for compensating the debts of the company that are unable to be repaid.  



56 

 

it does successfully encourage investor to establish enterprises with reducing cost of 

investment and give more freedom to corporate autonomy. From the cases published to the 

public, it can figure out that most of the judges are in favour of the capital subscription 

system as well. As for the negative influence the capital subscription system may bring when 

shareholders have not contributed subscribed capitals within the subscribed period, a 

solution that set proper restrictions on voting rights of such shareholders, such as allowing 

them to exercise their rights in accordance with actual contributed capitals, shall be taken 

into consideration.  

From the research on the capitals systems in different countries, it is easy to find that many 

countries prefer to impose a more flexible and efficient authorized capital system or 

compromise capital system. It can suggest that shareholders who fail to perform their duty 

of contribution shall be allowed to exercise their rights, unless their capital contribution is 

defective when the subscription period expires. 

As the main reason for the conflicts of allocation of shareholders’ voting rights is because of 

the ambiguity in Article of the Company Law and the poor ability on corporate autonomy 

for a company. It is necessary to specify the provisions in the Company Law and clarify how 

to allocate voting rights of shareholders in different situations. As for a corporation, it needs 

to make it clear in articles of association on the regulation of shareholders’ voting rights and 

make decisions in general meeting. As long as the articles of association is legal and 

reasonable, it is prior to the same provisions in the Company Law.  

  



57 

 

REFERENCES  

BOOKS  

[1] Javier Reyes, 2018. Reframing Corporate Governance: Company Law Beyond Law and 

Economics, Cheltenham: Edward Elgar Publishing. 

[2] The China Institute of Applied Jurisprudence, 2017. Commercial Cases---China Law 

Reports, People’s Court Press. 

[3] XI Xiaoming, 2016. Understanding and Application of The Supreme People’s Court on 

Liquidation in The Interpretation of Company Law Ⅲ, People’s Court Press  

[4] Kondo Mistuo, 2016. The Latest Company Act (translated by LIANG Shuang), Law 

Press·China. 

[5] Lin Shaowei, 2015. Modern British Corporate Law, China Legal Publishing House.  

[6] LIU Junhai, 2015. Modern Corporate Law, Law Press·China. 

[7] FAN Jian & WANG Jianwen, 2015. Commercial Law, Legal Express. 

[8] SHI Tiantao, 2014. Corporate Law, Law Press·China. 

[9] ZOU Hailin & CHEN Jie, 2014. The modernization of corporate capital system, Social 

Sciences Academic Press (China). 

[10] GE Junwei(Translation), 2012. Companies Act: 2006 (UK), Law Press·China. 

[11] WANG Zhihua, 2010. Russian Company Act, Law Press·China. 

[12] NING Quancheng, 2009. Corporate Law, Zhengzhou University Express. 

[13] YE Lin, 2008. Research on Corporate Law, China Renmin University Press. 

[14] Richard A. Posner, 2006. Economic Analysis of Law, Encyclopedia of China Publishing 

House. 

[15] LIANG Shangshang, 2005. Shareholders’ voting rights---concerning on the struggle for 

company control, Law Press·China. 

[16] KE Fangzhi, 2004. Corporation Law, China University of Political Science and Law Press.  

[17] LIU Junhai, 2004. The protection of shareholders’ rights in incorporate corperation, Law 

Press·China. 

[18] Edgar Bodenheimer, 2004. Jurisprudence: The Philosophy and Method of the Law 

(translated by DENG Zhenglai), China University of Political Science and Law Press 

[19] FENG Guo, 2000. A Comparative Research on Modern Company Capital System, Wuhan 



58 

 

University Press.  

[20] Frank H. Easterbrook, Daniel R. Fischel, 1996. The economic structure of corporate law, 

Harvard University Press. 

ARTICLES 

[21] OUYANG Jiang, 2020. Standard for Exercising Shareholders’ Voting Rights Under 

Capital subscription system, Technology and Economic Guide Express, Vol. 5. 

[22] LI Xueyan, 2020. Regulation on Shareholders’ Voting Rights Under Capital Subscription 

System, Legal Economy Express Vol.6. 

[23] ZHAO Xianxiang, 2019. Research on Shareholders’ Voting Rights of Limited Liability 

Company Under Capital Subscription System, Legal and Economy Express Vol.2. 

[24] ZHANG Lei, 2018.Research on Shareholder Exclusion System under Capital 

Subscription System, Economic Issues Express Vol.6. 

[25] LI Ruisheng, 2018. Regulation on Shareholders’ Voting Rights Under Capital 

Subscription System, Zhengzhou University Express Vol.3. 

[26] LI Mei & SUN Bixia, 2018. Restrictions on Voting Rights of Defective Contributed 

Shareholders, Journal of Harbin University of Commerce Vol.5.  

[27] LI Ruisheng, 2018. Regulation on Voting Rights under Capital Subscription System, 

Journal of Henan Normal University Vol.3.  

[28] LI Anan, 2016. The Separation and Regulation of Shareholders’ Voting Rights and Jus 

Fruendi Aut Fructus, Journal of Comparative Law Vol.6. 

[29] LI Hua, 2014. Legal Thinking on Restriction on Voting Rights of Shareholder Who Have 

Not Contributed Capitals in Full in LLC, Shanxi University of Finance and Economics  

[30] HAO Lei, 2013. Restriction on Rights of Subscribers Who Have Not Contributed Capitals, 

Journal of National Prosecutors College Vol.5. 

[31] MICHAEL S. KANG, 2013. Shareholder Voting as Veto, Indiana Law Journal Vol.88. 

[32] Chris Mallin & Andrea Melis, 2012. Shareholder Rights, Shareholder Voting, and 

Corporate Performance, Journal of Management & Governance Vol. 16. 

[33] Caspar Rose, 2012. The New European Shareholder Rights Directive: Removing Barriers 

and Creating Opportunities for More Shareholder Activism And Democracy, Journal of 

Management & Governance Vol. 16. 



59 

 

[34] WAN Guangjun,2011. Research on Shareholders’ Rights Under Capital Subscription 

System---From A Perspective of Law and Economics, Journal of Zhoukou Normal University 

Vol.3.  

[35] John Armour, Henry Hansmann, Reinier Kraakman, 2009. The Essential Elements of 

Corporate Law, Oxford Legal Studies Research Paper No. 20/2009. 

[36] LI Xiaolin, 2008. The Influence of Defective Capital Contribution on Exercising 

Shareholders’ Rights, Journal of Jilin Province Economic Management Cadre College Vol.5.  

[37] WU Xingguo, 2007. Shareholders Shall Exercise Rights According to The Ratio of 

Subscribed Capitals in LLC---An Interpretation of Article 43 of The Company Law, Jianghuai 

Tribune Vol. 4. 

[38] PENG Bing, 2006. Unfinished Reforms---A example of shareholders capital contribution 

in Installments, ECUPL Journal Vol.1.  

[39] LI Lanhong, 2006. Research on Conflicts Arisen from Corporate Defective Capitals, 

Economic and Social Development Vol.8.  

[40] FU Qiong, 2003. Rethinking The Principle of Capital System---Concerning on The 

Formation and Maintenance of Corporate Capitals, China University of Political Science and 

Law.  

CASE 

[1] Shanghai YAO JING & SHEN JINMU v.s. LEKONG (2017): 

https://wenshu.court.gov.cn/website/wenshu/181107ANFZ0BXSK4/index.html?docId=c633ca1f1f6c47

2eac48a85b00ff9b93 (first instance) 

https://wenshu.court.gov.cn/website/wenshu/181107ANFZ0BXSK4/index.html?docId=dd2d3707519e4

ab3a4e9a85b01005840 (appeal) 

[2] XU YAOXIAO v.s. Hubei ZHONGLI (2017): 

https://wenshu.court.gov.cn/website/wenshu/181107ANFZ0BXSK4/index.html?docId=e4d326eb12264

790a508a850013c8d56  

[3] LIU HONGCI v.s. Jiangsu TANGLAOSHI (2017): 

https://wenshu.court.gov.cn/website/wenshu/181107ANFZ0BXSK4/index.html?docId=1b0ed6

5937234b6b9087a9c600dac395 (first instance) 

https://wenshu.court.gov.cn/website/wenshu/181107ANFZ0BXSK4/index.html?docId=34eb7c

https://wenshu.court.gov.cn/website/wenshu/181107ANFZ0BXSK4/index.html?docId=c633ca1f1f6c472eac48a85b00ff9b93
https://wenshu.court.gov.cn/website/wenshu/181107ANFZ0BXSK4/index.html?docId=c633ca1f1f6c472eac48a85b00ff9b93
https://wenshu.court.gov.cn/website/wenshu/181107ANFZ0BXSK4/index.html?docId=dd2d3707519e4ab3a4e9a85b01005840
https://wenshu.court.gov.cn/website/wenshu/181107ANFZ0BXSK4/index.html?docId=dd2d3707519e4ab3a4e9a85b01005840
https://wenshu.court.gov.cn/website/wenshu/181107ANFZ0BXSK4/index.html?docId=e4d326eb12264790a508a850013c8d56
https://wenshu.court.gov.cn/website/wenshu/181107ANFZ0BXSK4/index.html?docId=e4d326eb12264790a508a850013c8d56
https://wenshu.court.gov.cn/website/wenshu/181107ANFZ0BXSK4/index.html?docId=1b0ed65937234b6b9087a9c600dac395
https://wenshu.court.gov.cn/website/wenshu/181107ANFZ0BXSK4/index.html?docId=1b0ed65937234b6b9087a9c600dac395
https://wenshu.court.gov.cn/website/wenshu/181107ANFZ0BXSK4/index.html?docId=34eb7c97b04e4d178de3a8b900aa5eb9


60 

 

97b04e4d178de3a8b900aa5eb9 (appeal) 

INTERNET SOURCES 

[1] Company Law of the People's Republic of China 

https://www.pkulaw.com/en_law/aec0c211a78989e9bdfb.html?keyword=company%20law  

[2] Enterprise Bankruptcy Law of the People's Republic of China 

https://www.pkulaw.com/en_law/c169182ebd58903ebdfb.html?keyword=%e7%a0%b4%e4%ba%a

7%e6%b3%95#menu3  

The Supplementary Provisions Regarding Investment Contributions by Parties to A Sino-

Foreign Equity Joint Venture 

https://www.pkulaw.com/en_law/64d949f764831431bdfb.html?keyword=%E4%B8%AD%E5%A4

%96%E5%90%88%E8%B5%84%E7%BB%8F%E8%90%A5%E4%BC%81%E4%B8%9A%E5%

90%88%E8%90%A5%20%E5%90%84%E6%96%B9%E5%87%BA%E8%B5%84%E7%9A%84

%E8%8B%A5%E5%B9%B2%E8%A7%84%E5%AE%9A%3E%E7%9A%84%E8%A1%A5%E5

%85%85%E8%A7%84%E5%AE%9A  

https://wenshu.court.gov.cn/website/wenshu/181107ANFZ0BXSK4/index.html?docId=34eb7c97b04e4d178de3a8b900aa5eb9
https://www.pkulaw.com/en_law/aec0c211a78989e9bdfb.html?keyword=company%20law
https://www.pkulaw.com/en_law/c169182ebd58903ebdfb.html?keyword=%e7%a0%b4%e4%ba%a7%e6%b3%95#menu3
https://www.pkulaw.com/en_law/c169182ebd58903ebdfb.html?keyword=%e7%a0%b4%e4%ba%a7%e6%b3%95#menu3
https://www.pkulaw.com/en_law/64d949f764831431bdfb.html?keyword=%E4%B8%AD%E5%A4%96%E5%90%88%E8%B5%84%E7%BB%8F%E8%90%A5%E4%BC%81%E4%B8%9A%E5%90%88%E8%90%A5%20%E5%90%84%E6%96%B9%E5%87%BA%E8%B5%84%E7%9A%84%E8%8B%A5%E5%B9%B2%E8%A7%84%E5%AE%9A%3E%E7%9A%84%E8%A1%A5%E5%85%85%E8%A7%84%E5%AE%9A
https://www.pkulaw.com/en_law/64d949f764831431bdfb.html?keyword=%E4%B8%AD%E5%A4%96%E5%90%88%E8%B5%84%E7%BB%8F%E8%90%A5%E4%BC%81%E4%B8%9A%E5%90%88%E8%90%A5%20%E5%90%84%E6%96%B9%E5%87%BA%E8%B5%84%E7%9A%84%E8%8B%A5%E5%B9%B2%E8%A7%84%E5%AE%9A%3E%E7%9A%84%E8%A1%A5%E5%85%85%E8%A7%84%E5%AE%9A
https://www.pkulaw.com/en_law/64d949f764831431bdfb.html?keyword=%E4%B8%AD%E5%A4%96%E5%90%88%E8%B5%84%E7%BB%8F%E8%90%A5%E4%BC%81%E4%B8%9A%E5%90%88%E8%90%A5%20%E5%90%84%E6%96%B9%E5%87%BA%E8%B5%84%E7%9A%84%E8%8B%A5%E5%B9%B2%E8%A7%84%E5%AE%9A%3E%E7%9A%84%E8%A1%A5%E5%85%85%E8%A7%84%E5%AE%9A
https://www.pkulaw.com/en_law/64d949f764831431bdfb.html?keyword=%E4%B8%AD%E5%A4%96%E5%90%88%E8%B5%84%E7%BB%8F%E8%90%A5%E4%BC%81%E4%B8%9A%E5%90%88%E8%90%A5%20%E5%90%84%E6%96%B9%E5%87%BA%E8%B5%84%E7%9A%84%E8%8B%A5%E5%B9%B2%E8%A7%84%E5%AE%9A%3E%E7%9A%84%E8%A1%A5%E5%85%85%E8%A7%84%E5%AE%9A
https://www.pkulaw.com/en_law/64d949f764831431bdfb.html?keyword=%E4%B8%AD%E5%A4%96%E5%90%88%E8%B5%84%E7%BB%8F%E8%90%A5%E4%BC%81%E4%B8%9A%E5%90%88%E8%90%A5%20%E5%90%84%E6%96%B9%E5%87%BA%E8%B5%84%E7%9A%84%E8%8B%A5%E5%B9%B2%E8%A7%84%E5%AE%9A%3E%E7%9A%84%E8%A1%A5%E5%85%85%E8%A7%84%E5%AE%9A

