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1. Introduction 
 

1.1.  Background 
 
It is rather self-evident that the seller should deliver goods to the buyer that are in conformity 

with the requirements stipulated in the sales contract. It is also fairly reasonable that the 

goods should be fit for ordinary use that can be expected from similar goods. Where the 

requirements for the goods and the obligations of the seller become seemingly less clear is 

when the seller should deliver goods that are fit for a potentially wide range of special needs 

and purposes of the buyer. It is one thing to expect a bag of marble balls from a toy factory 

to be suitable to function as toys or decorative items, but a completely different matter to 

expect them to be suitable to be used in a grinding mill.1      

 

The responsibility of the seller to ensure that the goods are fit for a particular intended pur-

pose of the buyer, here referred to as the seller’s fit for purpose responsibility, has been 

codified in both national2 and international sales law3 applicable to B2B sale of goods. Under 

the FSGA and the CISG, the seller must ensure that the goods are fit for any particular in-

tended purpose of the buyer, where such intended purpose was expressly or impliedly made 

known to the seller at the time of the conclusion of the contract, and it was reasonable for 

the buyer to rely on the skill and judgment of the seller.  

 

While this evaluation may seem rather straightforward on paper, it raises challenges and 

uncertainty as to its application in practice. It necessitates a case-by-case assessment of the 

characteristics of the contracting parties, their information exchange and conduct, and other 

circumstances surrounding the conclusion of the contract. Not only does this assessment 

open the door to considerable uncertainty, it can also expose the seller to extensive liability, 

where it is found to have breached its contractual obligations. 

 

This evaluation and balancing of the parties’ obligations becomes both more problematic 

and interesting in B2B trade, where the seller is an industrial solution provider that is 

 
1 A similar example is made by Martinussen. See Martinussen (2006), 60. 
2 17(2)(2) § FSGA. For other examples, see Section 75 Danish Sale of Goods Act, 17 § Norwegian Sale of 

Goods Act, 17 § Swedish Sale of Goods Act, § 434 BGB, Art. 7:17 BW, Art. 14(3) English Sale of Goods 

Act, and U.C.C. § 2-315. 
3 Art. 35(2)(b) CISG. 
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specialized in providing customized solutions to its customers and participates in the selec-

tion of the appropriate solution for the customers’ specific needs. Solution-centric strategies 

have gained more foothold in the past decades, and professional buyers are not interested in 

simply purchasing products, but instead wish to buy reliable and efficient solutions for their 

specific and potentially complex needs.4 Such specific needs can be the goods’ suitability to 

operate efficiently within the buyer’s existing technical and operational environment or as a 

part of its processes, or performance objectives such as to increase production volume or 

process efficiency. 

 

The central question becomes how to fairly balance the expertise and responsibility of an 

industrial solution provider to select the appropriate solution for the buyer’s specific needs 

and the responsibility of a professional buyer to clearly and accurately communicate its spe-

cial needs. This raises questions as to how much can be expected from an industrial solution 

provider and what is left at the responsibility of the professional buyer. How much should 

the industrial solution provider inquire or deduce about the buyer’s intended purpose beyond 

what has been disclosed? Can the industrial solution provider be held liable for gaps or in-

accuracies in the information on the buyer’s needs? Are there always reasonable grounds for 

the professional buyer to trust the skill and judgment of the industrial solution provider? 

 

As solution-centricity and selling tailored solutions to customer-specific needs have become 

increasingly common in B2B trade, it has become necessary to evaluate how the seller’s 

obligation to ensure the goods’ fitness for the buyer’s specific needs and purposes can be 

applied to an industrial solution provider. Where fit for purpose responsibility can lead to 

extensive liability for any seller, this is arguably emphasized for an industrial solution pro-

vider that sells complex and tailored solutions to its customers. Consequently, it is especially 

important for such a seller to understand its contractual obligations, the underlying risks and 

how to adequately manage these risks.  

 

Beyond this focus on the fit for purpose responsibility of an industrial solution provider, 

there seems to be a need to assess the feasibility of the current legal framework on seller’s 

fit for purpose responsibility on a more general level and to question whether this is fit for 

B2B sale of goods in the first place. The current FSGA and CISG default rules do not seem 

 
4 Davies, Brady & Hobday (2007), 185. 
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to fully meet the realities of today’s B2B sales transactions, and it can be questioned whether 

these function as efficient and suitable rules to regulate sales transactions between profes-

sional contracting parties. The current legal framework imposes a rather heavy burden on 

the seller, and it can be debated whether it places an excessive emphasis on the obligations 

of the seller and does not adequately account for those of the professional buyer.   

 

These questions have merited surprisingly little discussion in scholarly literature, and there 

has been fairly little criticism on these specific provisions of the FSGA and the CISG. Yet, 

it is important to raise such questions and to critically evaluate the feasibility of the current 

state of the law. Such an exercise is arguably a good practice for any legal or regulatory 

framework, as without critical evaluation there is undoubtedly little development. 

 

1.2.  Purpose and scope 
 

The purpose of this thesis is to firstly shed more light on what seller’s fit for purpose respon-

sibility means in practice and how this obligation can be applied to a seller that is here char-

acterized as an industrial solution provider. It seeks to provide more guidance to industrial 

manufacturing companies in understanding their contractual obligations, the underlying risk 

and how to adequately manage this risk. Secondly, and against this analysis, this thesis aims 

to assess the feasibility of the current legal framework on seller’s fit for purpose responsi-

bility within the context of B2B sales transactions for goods. 

 

To achieve this purpose, this thesis aims to answer the following research questions: 

i. What is the responsibility of an industrial solution provider to ensure that the 

goods sold are fit for the buyer’s particular intended purpose? 

ii. Is the current legal framework on seller’s fit for responsibility feasible for B2B 

sales transactions for goods? 

 

This thesis centers around contractual obligations arising from a sales transaction for goods 

and matters of tort liability such as product liability are out of the scope of this thesis. The 

discussion will focus on the seller’s contractual obligations and more specifically its obliga-

tion to ensure that the goods are fit for a particular intended purpose of the buyer, which is 

here referred to as fit for purpose responsibility. It should be noted that seller’s fit for purpose 

responsibility may also be considered to encompass the obligation to ensure that the goods 

are fit for their ordinary purposes. However, in this discussion the main focus is on the 
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responsibility of the seller ensure that the goods are fit for the buyer’s specific intended pur-

poses that go beyond the purposes for which such goods are ordinarily used. 

 

The discussion on seller’s fit for purpose responsibility has been narrowed to B2B sales 

transactions, and there is a special focus on the industrial manufacturing industry. While this 

focus admittedly originates from the professional background of the writer, it has also been 

acknowledged that especially production-oriented industrial manufacturers of high-value 

and complex capital goods have shifted their strategies to more solution-focused thinking in 

response to changes in the market and customer demand.5 Yet, it should be noted that the 

issues and questions discussed here are not limited to a specific industry and are of broader 

relevance.  

 

More specifically, this thesis will focus on contractual relationships between a business cus-

tomer, here referred to as the professional buyer, and an industrial solution provider. While 

there are varying terms and definitions in literature, this thesis will use the term industrial 

solution provider to refer to an industrial manufacturing company that sells customized prod-

ucts and participates in the selection of the appropriate solution for the customers’ specific 

needs and purposes.6  

 

This thesis will examine seller's fit for purpose responsibility within the context of the Finn-

ish legal framework on sales contracts for goods. In Finland, there are two sets of rules that 

govern contracts for sale of goods, the FSGA and the CISG.7 The former is applicable to 

sales transactions between domestic contracting parties and between parties in the Nordic 

countries.8 Whereas, the latter is applicable to international sales transactions between par-

ties, whose places of business are in different CISG contracting states, or where the rules of 

private international law lead to the application of the law of a contracting state.9 While 

solution-centric strategies commonly include both the sale of goods and provision of ser-

vices, in this analysis it is assumed that any services provided to the buyer do not form a 

 
5 Sawhney (2006), 366. See also for example Davies, Brady & Hobday (2007), 183-184. 
6 For a more detailed definition of an industrial solution provider, see section 2.1. 
7 Routamo (1996), 26-27. Finland is a contracting state to the CISG. See HE 198/1986 vp. and 5 § FSGA, 

which makes a reservation that certain international sales transactions are out of its scope. 
8 Finland and the other Nordic countries have made a reservation based on Art. 94 CISG, which excludes the 

application of the CISG to sales contracts between parties, whose places of business are located in the Nordic 

states. 
9 Art. 1 CISG. A complete list of the current CISG contracting states can be found in the CISG database. 
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preponderant part of the obligations of the industrial solution provider and that the FSGA 

and CISG are applicable.10  

 

Both the FSGA and the CISG are non-mandatory law, and precedence is given to mandatory 

law provisions, the sales contract between the parties and any custom or practice between 

the parties or within the field of trade.11 Yet, for brevity these will not be discussed in depth 

in this thesis. 

 

It should be also noted that while this discussion is narrowed to the Finnish legal framework, 

similar provisions can be found in the sales law of other national jurisdictions,12 and several 

states have ratified the CISG and apply its provisions.13 Hence, the issues and questions 

raised here are of broader relevance and merit attention not only among Finnish legal schol-

ars.  

 

1.3.  Methodology and structure 
 

This research is conducted by using qualitative research methods, and the primary research 

method selected for this thesis is the legal dogmatic method.14 While traditional doctrinal 

research has perhaps been on the decline and its importance criticized, at the same time it 

has been contended that its value in systematizing the principles, rules and concepts of law 

should not be undermined,15 and thus it has been also selected as the most suitable method 

for this research.  

 

After having set the background for the study in the second chapter, the third chapter uses 

the legal dogmatic method to form a coherent and systematic framework of the rules on the 

seller’s obligation to ensure the goods’ fitness for the buyer’s particular intended purpose 

under the FSGA and the CISG.16 Due to the similarity of the relevant FSGA and CISG pro-

visions,17 these will be discussed jointly to form the framework for the analysis of the spe-

cific questions of this thesis.   

 
10 FSGA and CISG are not applicable to contracts, where services constitute a preponderant part of the obli-

gations of the seller. See 2(2) § FSGA and Art. 3(2) CISG. 
11 3-4 §§ FSGA and Art. 5 CISG.  
12 See supra note 2. 
13 See supra note 9. 
14 Hirvonen (2011), 21-22 and 36-37.  
15 Smits (2015), 3-5. 
16 Ibid 5. 
17 CISG served as a model in the drafting of the FSGA. See Wilhelmsson, Sevón & Koskelo (2006), 22. 
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This framework will then be applied to examine the fit for purpose responsibility of an in-

dustrial solution provider, and this part of the research is also characterized by the interpre-

tative or practical legal dogmatic method.18 As there is little scholarly literature or case law 

that considers questions on seller’s fit for purpose responsibility in relation to a seller that is 

here termed as an industrial solution provider, this thesis aims to analyze arguments in schol-

arly literature and courts’ reasoning in prior case law to assess the extent of the fit for purpose 

responsibility of an industrial solution provider and to form a better understanding of its 

contractual obligations and the underlying risks.  

 

It should be highlighted that the concept of industrial solution provider is not an established 

term in scholarly literature, and especially in legal scholarly discussion. The concept origi-

nates from business literature, where there seems to be varying terms and definitions for 

such an actor. The term industrial solution provider has been chosen for this research, as in 

the opinion of the writer it best captures the notion of a specialist seller within the industrial 

manufacturing industry that provides tailored solutions to customers’ specific and potentially 

complex needs. 

 

While the first part of this research focuses on positive law, the fourth chapter takes a more 

normative approach to critically evaluate the feasibility of the current legal framework.19 

This analysis focuses on law as a functional system, and the feasibility of the legal frame-

work is assessed based on its ability to achieve the central functions of contract law.20 In 

making this assessment, this research resorts to economic theories and the law and econom-

ics approach. Furthermore, it utilizes the comparative legal method to seek solutions and 

insights from other jurisdictions.21  

 

A normative approach opens the analysis to elements external to law and legal doctrine,22 

and avoids the pitfalls of treating law in a vacuum, which has been one of the criticisms 

 
18 Hirvonen (2011), 22. 
19 Smits (2009) 5-6. 
20 Smits (2009) 8 & 14. While Smits criticizes this approach, it is argued that despite its limitations whether 

the law fulfills certain generally acknowledged objectives is an efficient measure of its success and feasibil-

ity. Smits also contends that this approach has gained popularity in the recent years. 
21 Smits (2009), 8. 
22 van Hoecke (2011) 15. 
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against traditional doctrinal research.23 On the other hand, such an approach carries the risk 

of subjectivity and of being overly dependent on the views of one scholar.24 Moreover, an 

assessment on the feasibility of the current state of the law would benefit from and any def-

inite conclusions necessitate empirical research,25 which this thesis lacks.  

 

The main primary sources utilized in this research are the provisions of the FSGA and the 

CISG, their legislative preparatory work and case law. These are complemented by legal 

scholar commentaries, monographs, and multidisciplinary literature as secondary sources. 

As the focus of the research is on Finnish law, a considerable portion of the sources and 

especially those on the FSGA are in Finnish. Despite the need for translation, these sources 

have been selected, as they arguably provide the most comprehensive discussion on the 

FSGA. Moreover, there seems to be a scarcity of scholarly literature on the FSGA in English, 

and consequently this research can be viewed as a welcome addition that provides an over-

view of Finnish sales law and its application to a specific matter for non-Finnish scholars 

and practitioners. 

 

While the discussion makes reference to relevant case law, the availability of especially re-

cent case law is somewhat limited. This can at least partially be attributed to the fact that 

B2B disputes are commonly resolved in arbitration, whereby the decisions and reasoning of 

the tribunal do not generally become public.26 Additionally, not all decisions where the CISG 

has been applied by a foreign court have been translated into English, and this limits the 

availability of CISG case law that can be used for this analysis. 

 

The inspiration for the topic of this thesis was sparked by an arbitration case that the writer 

was privy to due to its position at the defendant company. The case concerned the fit for 

purpose responsibility of an international equipment seller that can be characterized as what 

is here referred to as an industrial solution provider. Due to the confidentiality of the infor-

mation, details of the case cannot be disclosed in this research, and in order to preserve 

transparency and scientific integrity this case will not be relied upon in the analysis. 

 
23 Smits (2009), 2. 
24 van Hoecke (2011) 15. 
25 Ibid. 
26 Hemmo (2003), 31. 
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However, at times and where relevant, the subsequent analysis will highlight certain aspects 

of the case as practical examples. 
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2. Sales transaction between an industrial solution provider and a 

professional buyer 
 

The purpose of this chapter is to provide the context for the discussion in the following 

chapter by examining a sales transaction between an industrial solution provider and a pro-

fessional buyer, and how the buyer’s particular intended purpose and the seller’s fit for pur-

pose responsibility become especially relevant for such a transaction. 

 

2.1.  Industrial solution provider 
 

Solution-centric strategies can be traced back to the 1960’s when selling complete systems 

instead of individual components started becoming more popular especially among capital 

goods manufacturers.27 A more recent development in the 1990’s shifted the focus from 

systems to integrated solutions.28 In solution-centric selling the starting point is the customer 

problem and the outcomes it wishes to achieve, and based on these specific needs the most 

suitable products and services will be selected and tailored into a comprehensive solution 

for the customer.29 

 

Within the context of the industrial manufacturing industry, instead of selling equipment, 

machinery or other industrial products, the focus has shifted to delivering product perfor-

mance.30 Customers are no longer interested in simply purchasing a product, but are seeking 

to buy solutions for their specific and potentially complex needs.31 This development has led 

to the emergence of solution sellers or solution providers,32 and what is here termed as the 

industrial solution provider.  

 

An industrial solution provider is an industrial manufacturing company that sells customized 

and integrated solutions to its customers’ specific purposes and needs. It is a specialist seller 

that possesses extensive knowledge and expertise within its field of trade and on its products. 

 
27 Davies, Brady & Hobday (2007), 185. 
28 Ibid. More recently it has been argued that solution selling is being taken over by insight selling, which 

emphasizes an even deeper understanding of the customers’ business needs and proactiveness in providing 

value-adding solutions to the customers. See for example Adamson, Dixon & Toman (2012). 
29 Sawhney (2006), 365. 
30 Markeset & Kumar (2005), 54. 
31 Davies, Brady & Hobday (2007), 40. 
32 Sawhney (2006), 365. 
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Moreover, it promotes and holds itself as a leading expert specialized in providing efficient 

and reliable solutions to its customers’ specific and complex requirements.33   

 

A solution can take the form of a product, bundle of products or a combination of products 

and services.34 As stated earlier, the focus here is on the sales transaction for goods, and 

where the industrial solution provider supplies services such as installation or maintenance 

to the customer, such services do not constitute a preponderant part of its obligations under 

the sales contract, or these are considered to be governed under a separate service contract. 

The goods sold by an industrial solution provider are commonly complex and customized 

and can be categorized as high-value premium products.35  

 

An industrial solution provider participates in the evaluation and selection of the appropriate 

goods for the buyer’s specific needs and purposes, and the buyer relies on the industrial 

solution provider on making this selection. The starting point to the transaction is not a de-

tailed specification on the features of the goods, but the buyer’s specific purposes and ob-

jectives for the goods. The buyer may invest considerable resources in examining and spec-

ifying its needs and objectives. These resources may be in-house experts, or the buyer may 

consult a third-party expert company. The conclusion of the contract is preceded by poten-

tially lengthy negotiations, where the customer provides information on its specific needs 

for the goods, and based on this information the industrial solution provider selects the ap-

propriate solution for the customer.  

 

As noted earlier, there is no one clear definition and in fact not even a single clear term to 

what is here referred to as an industrial solution provider. The term and definition adopted 

for the purposes of this research are primarily based on business scholarly literature, but also 

on the practical experience of the writer within the industrial manufacturing industry. Con-

versely, this concept is unknown to legal doctrine, which adopts a more unfragmented con-

cept of the seller and gives little consideration to the business model or strategy of market 

actors.36  

 

 
33 Ibid 366-367. 
34 Nordin & Kowalkowski (2010), 443-445. 
35 Sawhney (2006), 365. 
36 In adjudication, consideration can be given to the nature and scope of the business activity of the contract-

ing parties, or to the expertise of the parties within the specific field. See Hemmo (2003), 31. 
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Regardless of the lack of clear term or definition, there is arguably a considerable number of 

sellers within today’s market that fit the above description and can be characterized as in-

dustrial solution providers. The aim of the subsequent analysis is to combine law and today’s 

business realities and to examine how the current legal framework on seller’s fit for purpose 

responsibility can be applied to an industrial solution provider.  

 

2.2.  Buyer’s specific needs and objectives for the goods 
 

Buyers’ specific needs for the goods are a focal point to the transaction between the industrial 

solution provider and the buyer. These specific needs can relate to the ability of the goods to 

fit and operate efficiently within the buyer’s existing operational and technical environment, 

and as a part of the buyer’s existing processes. The goods may be required to function under 

certain conditions or to process certain type of material or substance.  

 

A specific example from the mining industry is that the equipment must be able to process 

a commodity of a specific size and hardness. In the oil and gas industry, a specific application 

for a valve solution could be to control and optimize the flow of a specific substance of a 

certain temperature and flowing at a specific speed.  

 

Additionally, the buyer may have a certain performance objective or set of objectives for 

product performance. These could be for example to increase production volume, increase 

process efficiency or to achieve cost savings. A more specific example of such a performance 

objective, again from the mining industry, could be to increase output of the commodity 

processed at the mine by a certain tonnage. Other performance objectives could be to reduce 

negative externalities such as emissions or to comply with the regulatory environment. These 

have arguably become especially important, as many industries are being increasingly regu-

lated in the area of health, safety, and environmental protection.  

 

Under the FSGA and the CISG, such specific needs constitute the buyer’s particular in-

tended purpose for the goods.37 It has been argued that non-physical features of goods have 

become increasingly important especially in international trade, and consequently the goods’ 

fitness for their particular intended purpose and the rules on seller’s responsibility to ensure 

 
37 17(2)(2) § FSGA and Art. 35(2)(b) CISG.  
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this have gained a more prominent role in assessing the conformity of the goods and seller’s 

defect liability.38 

 

The particular intended purpose of the buyer is a specific concrete purpose or application 

which is based on the subjective intentions of the buyer as to what it intends to use the goods 

for.39 This should be distinguished from the ordinary purposes for the goods, and in many 

cases, especially in the sale of standardized goods, the buyer’s intention may be to merely 

use the goods for their ordinary purposes.40  

 

Ordinary purposes include those for which similar goods are customarily used, and the du-

rability that can be expected from similar goods in their ordinary use.41 What constitutes an 

ordinary purpose is based on an objective evaluation of the purposes for which a reasonable 

person can expect to be able to use the goods.42 In contrast, a particular intended purpose of 

the buyer goes beyond ordinary or normal use of the goods, and it generally necessitates that 

the goods possess certain specific features in addition to their ordinary qualities.43 

 

It is important to distinguish between the buyer’s specific needs for the goods and the fea-

tures of the goods that may be necessitated by such needs. While the lack of a certain feature 

or functionality can lead to the goods’ unfitness for the intended purpose, where such a fea-

ture or functionality is stipulated in the sales contract, this becomes a non-conformity with 

the contractual description.44 This kind of defect is not in the scope of this analysis, and 

instead the focus is on the seller’s liability, where the goods are unfit for the buyer’s specific 

needs. This may be attributable to a lack of features not specified in the contract, or to the 

fact that the features specified in the contract do not meet the buyer’s needs.  

 

2.3.  Sales contract – filling in the “purpose gap” 
 

The written sales contract serves as the point of departure to what has been agreed upon 

between the parties. In the B2B context the sales contract can be rather detailed and contain 

specific provisions relating to the parties’ obligations and requirements as to the object of 

 
38 Schwenzer (2012), 112. 
39 Routamo & Ramberg (1997), 145 and Huber & Mullis (2007), 138. 
40 Schwenzer (2005), 416. 
41 Routamo (1996), 102-103. 
42 Schwenzer (2005), 417. 
43 Kröll (2011), 506-507. 
44 Bianca (1987), 275. 
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sale.45 Moreover, limitation of liability clauses, including exclusion of liability for fitness 

for intended purpose, have become a somewhat accepted practice in B2B trade,46 and are 

commonly included in the sales contract. 

 

It can be argued that B2B sales contracts and especially those for high-value complex goods 

are generally well-drafted and undergo a careful review, which leaves little room for gaps 

such as those in the specification of the goods or the buyer’s specific needs, or inadvertent 

absence of limitation of liability clauses. However, it is often very difficult, if not impossible, 

to account for all possibilities and risks and to avoid human errors.47 Moreover, it is argued 

that due to the realities of the modern hectic business world, a stringent review of each sales 

contract and even all of those for high-value complex goods is more an ideal than reality.  

 

From a layman’s perspective and for example to a salesperson, it can be difficult to under-

stand that silence on the liability for the goods’ fitness for their intended purpose may still 

lead to such liability for the seller.48 Similarly, where there is a clause on seller’s fit for 

purpose responsibility in the contract, this may seem equally harmless. Subsequently these 

matters may not raise concerns and may not even brought to the attention of a lawyer during 

the contractual negotiation process. 

 

Even the fact that a clause excluding liability for fitness for intended purpose is included in 

the seller’s standard contract template does not necessarily mean that this is accepted by all 

buyers and used in every sales transaction. Especially where the seller is transacting with a 

buyer with more bargaining power, it is likely that the buyer’s template is used, and in these 

the buyer naturally wishes to impose strict defect liability on the seller.49 The seller may also 

be compelled to accept the buyer’s standard terms in order to be able to participate in the 

bidding process and to be able to compete in the market. Thus, there is a clear possibility 

and risk that the contract is silent on  seller’s fit for purpose responsibility, and there are not 

adequate clauses in the contract to exclude or limit such liability. 

 
45 DiMatteo (2013), 90. 
46 Kurkela (2003), 183. 
47 Baird (2017), 12. 
48 This where the gap in the contract is filled with default rules such as those of the FSGA and CISG which 

contain rules on seller’s fit for purpose responsibility, where certain conditions are met.  
49 Kurkela (2003), 183-184. 



 

14 

 

 

Whenever a certain matter is not stipulated in the contract, there is said to be a gap in the 

contract. This necessitates contractual interpretation and gap-filling resorting to sources be-

yond the written contract.50 The objective of the subsequent analysis is to examine the extent 

of fit for purpose responsibility of an industrial solution provider, where the sales contract 

does not conclusively settle the matter. In other words, the analysis seeks to fill in the “pur-

pose gap”.  

 

In determining the parties’ contractual obligations, priority is given to mandatory law provi-

sions.51 Yet, it should be noted that in contrast to B2C sales there is little mandatory law 

applicable to B2B sales transactions.52 Secondly, and in addition to the written contract, 

consideration is afforded to other written or verbal exchange and conduct between the parties 

prior to the conclusion of the contract,53 and any practice that the parties have established 

between themselves or that is generally accepted within the particular field of trade.54  

 

Lastly, the content of the contract and obligations of the parties can be determined by non-

mandatory law such as the FSGA and the CISG.55 General legal principles, such as the pro-

hibition of conduct contrary to good practice and the loyalty principle, may also be consid-

ered in the interpretation of the parties’ contractual obligations.56   

 

While it would certainly be interesting to evaluate seller’s fit for purpose responsibility from 

all these different perspectives, the subsequent analysis has been narrowed to primarily as-

sess the extent of fit for purpose responsibility of an industrial solution provider under the 

 
50 Hemmo (2003), 657-660. Gap-filling is generally preceded by interpretation, where the focus is on the 

content of the  contract and other exchange between the contracting parties. Whereas, gap-filling focuses on 

supplementing the contract with legal norms beyond the material relating to the specific contract and contrac-

tual relationship. 
51 Saarnilehto (2018), 140. 
52 Hemmo (2003), 566-567. The Contracts Act provides some mandatory rules on the invalidation of con-

tracts in case of fraudulent inducement, undue influence, or mistake, or where the contract is deemed incom-

patible with honor and good faith. See 30-33 §§ Contracts Act. 
53 On this under Finnish law, see Hemmo (2003), 583. For CISG, see Art. 8 CISG and Zuppi (2011), 150-

151. It is possible for the parties to limit the scope of their agreement to the written contract in which case 

reference to other written or verbal exchange or the parties’ conduct is limited. These clauses are generally 

referred to as entire agreement or merger clauses. For more discussion on this in the context of this thesis, see 

section 3.2.1. 
54 On this under Finnish law, see 3 § FSGA and Hemmo (2003), 591-595. For CISG, see Art. 9 CISG and 

Sandvik & Sisula-Tulokas (2013), 49-50. 
55 Hemmo (2003), 565. 
56 Nyrhinen (1996), 10-13. These general legal principles are also to some extent codified in for example 30 § 

and 33 § of the Contracts Act.   
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default rules of the FSGA and the CISG.57 Moreover, this will form a basis to the second 

part of this thesis on the feasibility of the current legal framework on seller’s fit for purpose 

responsibility in B2B trade.  

  

 
57 Yet, it should be noted that the assessment of seller’s fit for purpose responsibility under the FSGA and 

CISG necessitates evaluation of the information exchange and conduct of the parties. Moreover, the loyalty 

principle will be discussed briefly in relation to the industrial solution provider’s responsibility to inquire in-

formation in section 3.2.2.3. 
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3. Fit for purpose responsibility of an industrial solution             

provider 
 

The purpose of this chapter is to assess the responsibility of an industrial solution provider 

to ensure that the goods are fit for the particular intended purpose of the buyer under the 

FSGA and the CISG. This analysis aims to form a better understanding of the contractual 

obligations of the industrial solution provider, the associated risks, and to how to adequately 

manage these risks.   

 

3.1.  Non-conformity of the goods and buyer’s remedies 
 

Where the goods are not fit for the buyer’s intended purpose, this may constitute a non-

conformity under the FSGA and the CISG. As the focus of this discussion is on the extent 

an industrial solution provider can be held liable for such a non-conformity, it is beneficial 

to first briefly examine the FSGA and CISG rules on non-conformities and the buyer’s rem-

edies for seller’s breach in general.58 

 

In both the FSGA and the CISG the focus is on non-conformities, also referred to as defects, 

that are related to the factual qualities and the use of the goods.59 These so-called factual 

defects60 encompass a broad spectrum of defects ranging from a shortage in the number of 

the goods to deficiencies in the qualities of the goods, their packaging and instructions, and 

deficiencies pertaining to the ability to use the goods.61  

 

The general FSGA and CISG rules on non-conformities are almost identical and require that 

the goods must conform to the contract with respect to their description, quantity, quality, 

packaging and other properties, must be fit for the purposes for which they are ordinarily 

used and for any particular purpose of the buyer,62 must possess the qualities that the seller 

 
58 It should be noted that the purpose of this section is not to provide a comprehensive overview on FSGA 

and CISG rules on non-conformities and buyer’s remedies, and it will only summarize the key aspects, espe-

cially for the subsequent discussion. 
59 Routamo & Ramberg (1997), 131. Additionally, FSGA and CISG govern defects in title that arise where 

the goods are subject to a right or a claim of a third party that is based on ownership or another property right 

(in Finnish: oikeudellinen virhe). 41 § FSGA and Arts. 41 & 42 CISG. 
60 While there is no clear translation for the concept in English under the CISG or the UPICC, this could be 

translated as a “factual defect” (in Finnish: faktinen tai tosiasiallinen virhe). 
61 Sandvik & Sisula-Tulokas (2013), 100-101. Shortage in the number of goods can also be considered as 

partial delay in delivery. 
62 This is only where the two cumulative conditions in 17(2)(b) § FSGA and Art. 35(2)(b) CISG are fulfilled. 
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presented in a model or a sample, and they must be packaged in a manner that is appropriate 

for similar goods.63 

 

The seller is liable for any defect that existed at the time when the risk is passed to the 

buyer.64 This is even where the defect does not become apparent until afterwards, which is 

perhaps usually the case with defects pertaining to the goods’ applicability for the buyer’s 

specific needs and purposes. Generally, the risk passes when the goods are delivered to the 

buyer, yet the time of delivery depends on the type of sale and the parties’ contract.65 

 

There are no express rules in the FSGA or the CISG on the burden of proof in disputes on 

alleged non-conformities in the goods.66 However, generally where the buyer makes a claim 

that the goods are not fit for its particular intended purpose, the buyer should prove that the 

intended purpose was made known to the seller.67 If this is successfully shown, the seller 

must show that the buyer did not rely or it was not reasonable for it to rely on the seller’s 

skill and judgment.68  

 

The buyer cannot rely on a defect if at the time of the conclusion of the contract it knew or 

could not have been unaware of the defect.69 While there is no general duty for the buyer to 

examine the goods prior to conclusion of the contract,70 if the buyer decides to do so, it 

cannot rely on a defect that it discovered or ought to have discovered during the examination.  

 

After the delivery, the buyer must examine the goods as soon as possible with consideration 

to the circumstances.71 Where the buyer fails to notify the seller of a defect within a 

 
63 17 § FSGA and Art. 35 CISG. In the FSGA there are special provisions where the goods do not conform to 

the information provided in marketing or otherwise by the seller (18 §), and where the goods are sold “as is” 

(19 §). While there are no such provisions under the CISG, similar conclusions can be reached under its gen-

eral rule on non-conformities together with the rules on interpretation (Arts. 8 & 9). See Sandvik & Sisula-

Tulokas (2013), 106. 
64 21(1) § FSGA and Art. 36(1) CISG. 
65 Routamo & Ramberg (1997), 169. 
66 Routamo & Ramberg (1997), 89 and Kröll (2011), 532-533. For rules on burden of proof under Finnish 

law, see Chap. 17 Code of Judicial Procedure. In CISG scholarly literature it has been argued that while the 

matter of burden of proof is not expressly settled in the CISG, it is a matter governed by the CISG and which 

is to be settled in accordance with CISG general principles. See for example Ferrari (2002), 3-8. 
67 Schwenzer (2005), 433. 
68 Ibid. 
69 20(1) § FSGA and Art. 35(3) CISG. 
70 Wilhelmsson, Sevón & Koskelo (2006), 101. Yet, there is a possibility for the seller to request for an ex-

amination under 20(2) § FSGA. 
71 31§ FSGA and Art. 38 CISG. 
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reasonable time after the defect was or ought to have been discovered, the buyer loses its 

right to rely on the defect.72 What constitutes a reasonable time is determined on a case-by-

case basis.73 In contrast to the FSGA, the CISG imposes a final time limit of two years for 

providing the notice.74  

 

In the case of goods’ fitness for their intended purpose, it is argued to be less likely that the 

defect could be discovered prior to the conclusion of the contract or at the time of delivery, 

and issues with the goods’ ability to meet the buyer’s needs and purposes may only be dis-

covered a considerable time after the goods have been taken into use. This is especially true 

where the goods are complex equipment or components to such equipment.75  

 

Where there is found to be a defect in the goods, the buyer has the right to resort to remedies 

provided for in the contract, and under the FSGA and the CISG.76 The buyer may require 

performance from the seller by the way of repair of the defective goods or delivery of sub-

stitute goods.77 The buyer may also require a reduction of price or declare the contract 

avoided.78 

 

Lastly, the buyer may claim damages from the seller for the breach of contract.79 While the 

FSGA and CISG rules on damages are fairly similar, this is an area where the most signifi-

cant differences between the two lie.80 Under FSGA the buyer is entitled to damages for 

direct losses unless the seller proves that there was an impediment beyond its control, and 

for indirect losses only where the defect is due to negligence of the seller or where the goods 

were not in conformity with the seller’s express warranty at the time of conclusion of the 

contract.81 In contrast, CISG does not distinguish between direct and indirect losses, and the 

 
72 23 § FSGA and Art. 39(1) CISG. 
73 For example, in case of equipment the examination is generally required not when the equipment is deliv-

ered, but after it has been taken into use, and a reasonable time period can extend to even months from deliv-

ery. See Schwenzer (2005), 453-454 and Routamo & Ramberg 243-245. 
74 Art. 39(2) CISG.  
75 Schwenzer (2005), 454. 
76 It should be noted that availability of the different remedies to the buyer can be limited by certain require-

ments, which for brevity will not be discussed here.  
77 34 § FSGA and Art. 46 CISG. 
78 37 § FSGA and Arts. 49-50 CISG. 
79 40 § FSGA and Art. 45(1) CISG. 
80 Sandvik & Sisula-Tulokas (2013), 117. 
81 Ibid 161. See also 40 § FSGA.  
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seller is liable to pay damages for both direct and indirect losses unless it proves that there 

was an impediment beyond its control.82  

 

3.2.  Fitness for particular intended purpose of the buyer 
 

This and the subsequent sections will shift the focus to examine the extent of fit for purpose 

responsibility of an industrial solution provider under 17(2)(2) § FSGA and Article 35(2)(b) 

CISG, which are for clarity inserted below.  

 

17(2)(2) § FSGA:  

Except where the parties have agreed upon otherwise, the goods must be fit for any partic-

ular purpose for which the goods were intended if the seller knew or must have known of 

this purpose at the time of the conclusion of the contract and it was reasonable for the buyer 

to rely on the seller’s skill and judgment.83  

 

Article 35(2)(b) CISG: 

Except where the parties have agreed otherwise, the goods do not conform with the contract 

unless they are fit for any particular purpose expressly or implied made known to the seller 

at the time of the conclusion of the contract, except where the circumstances show that the 

buyer did not rely, or that it was not reasonable for him to rely, on the seller’s skill and 

judgment. 

 

To apply the above provisions, it has to be firstly ascertained that the buyer in fact had a 

particular intended purpose for the goods at the time of the conclusion of the contract.84 For 

the purposes of this discussion it is assumed that a buyer, that solicits an industrial solution 

provider to purchase goods for its specific needs, has one and perhaps more commonly sev-

eral specific intended purposes for the goods.  

 

The fact that the buyer has a specific intended purpose for the goods and the goods are not 

fit for that purpose does not necessarily result into liability of the seller under 17(2)(2) § and 

Article 35(2)(b). This necessitates an evaluation of two cumulative conditions, that is firstly 

 
82 Sandvik & Sisula-Tulokas (2013), 117. See also Arts. 74-77 & 79 CISG. The damages may not exceed the 

loss which the party in breach foresaw or ought to have foreseen at the time of the conclusion of the contract. 
83 This excerpt is from the unofficial English language translation of the FSGA.  
84 Routamo & Ramberg (1997), 145. 
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whether the seller knew or must have known of the buyer’s intended purpose at the time of 

the conclusion of the contract, and secondly whether it was reasonable for the buyer to rely 

on the seller’s skill and judgment.85 Both conditions must be fulfilled for the seller to be held 

liable.   

 

On the other hand, where the conditions of 17(2)(2) § and Article 35(2)(b) are not fulfilled, 

this does not mean that the seller could not be found liable for the goods’ unfitness for their 

ordinary purposes under 17(2)(1) § and Article 35(2)(a), and there is considerable overlap 

between these provisions.86 In a number of cases, where the court evaluates the seller’s fit 

for purpose responsibility, there is an assessment of both the goods’ fitness for their ordinary 

purposes and for the buyer’s particular intended purpose.87 Moreover, cases where the goods 

prove unfit for the buyer’s intended purpose can also be assessed under several other FSGA 

and CISG provisions.88  

 

Lastly, it should be noted that establishing liability for a non-conformity necessitates an 

evaluation of whether there is a non-conformity in the goods, whether this existed at the time 

the risk passed to the buyer, and whether the buyer knew or ought to have known about the 

non-conformity prior to the conclusion of the contract. While these will be briefly consid-

ered, they will not be examined in depth in the following discussion. 

 

The subsequent sections aim to provide a general overview of the two conditions for seller’s 

liability under 17(2)(2) § FSGA and Article 35(2)(b) CISG and to examine how these can 

be applied to a sales transaction between an industrial solution provider and a professional 

buyer. Moreover, they seek to assess how the responsibility of the buyer to clearly express 

its specific needs and to provide sufficient and accurate information is balanced against the 

 
85 There is a difference to the wording of these requirements between the FSGA and the CISG, which will be 

discussed in more depth in the subsequent sections.  
86 Huber & Mullis (2007), 135 & 138. 
87 Rijn Blend case, NAI Arbitration 2002. The arbitral tribunal rejected the buyer’s claim that the crude oil 

mix referred to as Rijn Blend was unfit for the buyer’s intended purpose known to the seller and did not find 

the seller liable under Art. 35(2)(b) CISG. However, it did find in favor of the buyer on its Art. 35(2)(a) claim 

and held that the Rijn Blend was not of quality that the buyer could reasonably expect given the price and the 

quality it had been used to. See also for example Mayer Alejandro v. Onda Hofferle GmbH & Co., Chamber 

of appeals in commercial matters 2000 and New Zealand mussels case, Federal Supreme Court of Germany 

1995. 
88 For example, where the buyer orders goods for a specific purpose, this can become a matter of non-con-

formity with the contractual description under 17(1) § FSGA and Art. 35(1) CISG, or where the goods are 

not fit for the particular intended purpose contrary to what the seller held out in a model, this can be assessed 

under 17(2)(3) § FSGA and Art. 35(2)(c) CISG. See for example HHO S 96/1215 and HHO S 01/269.  
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responsibility and expertise of the industrial solution provider in providing the appropriate 

solution for the buyer. 

 

3.2.1. First condition: Seller knew or ought to have known of the intended purpose at 

the time of conclusion of the contract 

 
The first condition under 17(2)(2) § FSGA and Article 35(2)(b) CISG is that the buyer’s 

particular intended purpose must have been made known to the seller at the time of the con-

clusion of the contract. 

 

This is where the seller’s responsibility to ensure that the goods are fit for their particular 

intended purpose differs from that to make sure that the goods are fit for their ordinary pur-

poses. The seller is expected to be knowledgeable of the purposes for which similar goods 

are ordinarily used, however it cannot be expected to be aware of the subjective intentions 

of the buyer as to what it intends to use the goods for unless this is made known to the seller. 

This highlights the responsibility of the buyer to express its intended purpose and specific 

needs to the seller, and the burden of proof to show that the seller knew or should have 

known of the intended purpose lies with the buyer.89  

 

This first condition is also where the provisions of the FSGA and the CISG differ in their 

wording. Under the FSGA it is required that the seller knew or must have known of the 

buyer’s particular intended purpose, whereas under the CISG the requirement is that the 

particular intended purpose was expressly or impliedly made known to the seller. The word-

ing of the FSGA places the emphasis on the knowledge that the seller had or must have had. 

In scholarly literature it has been emphasized that it is not sufficient that the seller ought to 

have known of the intended purpose, but the seller must have had knowledge of the intended 

purpose prior to the conclusion of the contract.90  

 

In contrast, the wording of the CISG puts more focus on the buyer’s actions in making the 

particular intended purpose known to the seller rather than on the result that this has on the 

seller’s knowledge.91 Yet, there seems to be some varying views on the threshold for evalu-

ating this condition. Some scholars argue that no actual knowledge is required and that it is 

 
89 Schwenzer (2005), 433. 
90 Routamo & Ramberg (1997), 146-147. 
91 Kröll (2011), 519. 
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sufficient that the seller ought to have known of the intended purpose.92 Whereas, others 

require more negligence on the part of the seller, 93 which seems to be more in line with 

threshold of the FSGA.  

 

Therefore, it is slightly unclear as to what the standard for evaluating the seller’s knowledge 

is and what, if any, the difference between the FSGA and the CISG is. Neither the FGSA 

nor the CISG has a requirement that the particular intended purpose must have been contrac-

tually agreed upon or that the seller must have expressly consented to it.94 

 

While it is not expressly stated in the FSGA, it is clear that under both the FSGA and CISG 

the particular intended purpose of the buyer can be made known to the seller either expressly 

or impliedly.95 The buyer can make the particular intended purpose known to the seller by 

asking about the goods’ applicability for that purpose, or by making some express statements 

about its intended purpose for the goods. The buyer’ specific needs and purposes may also 

be stipulated in the parties’ sales contract. In B2B sales, especially for customized high-

value goods, the contractual negotiations may be preceded by a bidding process, and the 

specific needs for the goods may be included already in the request for quotation sent to 

prospective bidders.    

 

The intended purpose may become implicitly known from other information provided by the 

buyer, the buyer’s conduct, or from other circumstances surrounding the conclusion of the 

contract,96 and the seller may be required to deduce the intended purpose made known in 

such a manner.97 The information does not need to be made known to the seller by the buyer 

itself, and the seller may also become aware of the buyer’s intended purpose from its own 

or third-party sources.98 Moreover, the buyer is not required to inform the seller of any dif-

ficulties of which it may be aware of in relation to designing or finding goods that are fit for 

its specific purposes.99  

 
92 Kröll (2011), 519. 
93 Martinussen (2006), 59 and Ramberg (2011), 90-91. See also Secretariat Commentary on Article 33 (draft 

counterpart of Art. 35) para 8, where it is stated that the purpose must be known to the seller. 
94 Schwenzer (2005), 421. Consent is a requirement for example under German and Dutch sales law. For 

more discussion on this, see section 4.3. 
95 Routamo & Ramberg (1997), 146-147. 
96 This can also include prior dealings between the contracting parties.  
97 Routamo & Ramberg (1997), 147 and Kröll (2011), 519.  
98 Brunner & Gottlieb (2019), 239. 
99 Folsom, Gordon & Spanogle (1988), 88. 
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The threshold for evaluating what the seller must know or ought to know is what a reasonable 

seller under the same circumstances should have understood prior to the conclusion of the 

contract.100  While prior case law can give some indication as to what the seller can be ex-

pected to know and deduce from the circumstances, it is evident that this evaluation is made 

to a great extent on a case-by-case basis.  

 

The wording in both the FSGA and the CISG indicates that it is decisive what the seller 

knew or should have known at the time of the conclusion of the contract. This allows the 

seller to assess whether it is able to deliver goods that are suitable for the buyer’s needs and 

to inform the buyer whether the goods offered are not fit for its purposes.101 This is argued 

to be crucial in limiting the liability and burden imposed on the seller.  

 

Despite the fairly clear wording in the FSGA and its legislative preparatory work,102 it seems 

that the KKO has also considered information on the buyer’s particular intended purpose 

that became known to the seller after the conclusion of the contract and at the time of deliv-

ery.103 There seems to be little case law where other Finnish courts would have given con-

sideration to information made known to the seller after the conclusion of the contract, and 

it is uncertain whether this line of reasoning has been followed by arbitral tribunals. It should 

also be noted that this decision dates back several decades, which gives reason to question 

its relevance in today’s practice.104  

 

Nevertheless, and especially as this decision is from the KKO, it is argued to present a dan-

gerous precedent that expands the seller’s fit for purpose responsibility and goes against the 

notion that provisions imposing such responsibility should be interpreted narrowly.105 In 

contrast, it seems that the same approach has not been adopted in the application of the CISG, 

 
100 Routamo (1996), 104 and Brunner & Gottlieb (2019), 239. 
101 Wilhelmsson, Sevón & Koskelo, (2006), 106 and Huber & Mullis (2007) 138. See also Secretariat Com-

mentary on Article 33 (draft counterpart of Art. 35) para 8. 
102 See HE 93/1986 vp. p. 61. 
103 KKO 1991:153 (gravel case). The case concerned the sale of gravel that the buyer intended to use as a 

foundation for its house. The Court considered that the seller became aware of the buyer’s intended purpose 

at the latest when it delivered the goods to the construction site, and as it did not inform the buyer of the 

goods’ unsuitability for the intended purpose, the goods were considered to be defective under 17(2)(2) § 

FSGA. 
104 It should also be noted that while this was not explicitly discussed in the Court’s reasoning, the buyer 

seems to be have been a private actor and it may be that this impacted the Court’s decision to extend the 

seller’s liability. 
105 Kröll (2011), 518.  
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and in scholarly literature it is emphasized that notification of the intended purpose after the 

contract has been concluded is insufficient.106 

 

The statements that the buyer can rely on to establish that the seller knew or should have 

known of its intended purpose may be limited by an entire agreement or merger clause,107 

and such clauses are rather common in B2B sales contracts.108 An entire agreement clause 

limits the scope of the parties’ agreement to the written contract and prevents the parties 

from relying on written or verbal statements or otherwise on terms that are not written in the 

contract.109  

 

While excluding parties’ statements and conduct from contractual interpretation is in con-

trast to the rules of interpretation under the CISG, in the spirit of its non-mandatory character 

it has been acknowledged that an entire agreement clause can be used to exclude evidence 

beyond the written contract, where the parties have intended the clause to have such an ef-

fect.110  

 

Under Finnish law an entire agreement clause reduces the weight given to any information 

beyond the written contract such as precontractual statements and conduct.111 However, it 

does not fully eliminate the possibility to resort to such information in interpreting an am-

biguous term or filling a gap in the contract.112 Moreover, the clause could be set aside on 

the grounds of being unreasonable given the circumstances.113 

 

However, it is unlikely that an entire agreement clause would be deemed unreasonable in a 

contract between professional parties.114 There seems to also be a rather strong presumption 

that contractual writing is complete, especially where details such as the specifications for 

the goods have been exhaustively laid down in the contract.115 Thus, having an entire agree-

ment clause in the sales contract significantly reduces the possibility for a buyer to rely on 

 
106 Schwenzer (2005), 422. 
107 This may be also referred to as an integration clause (in Finnish: integraatiolauseke). 
108 DiMatteo (2013), 64-65. DiMatteo refers to these as ubiquitous.  
109 Mika Hemmo (2003), 599-600. 
110 See CISG-AC Opinion no. 3 paras 4.5-4.7. 
111 Mika Hemmo (2003), 599 and Cordero-Moss (2011), 256. 
112 Ibid. This only where the wording of the contract leaves a matter unclear, and the parties’ intention is not 

clear from the form and content of the contract. 
113 Under Finnish law, unfair contract terms can be set aside under 36 § Contracts Act. 
114 Cordero-Moss (2011), 257. 
115 Järvinen (2005) 95-98 and Ramberg (2011), 89. See also CISG-AC Opinion no 3 para 1.2.8. 
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the argument that the seller knew or should have known of its intended purpose and conse-

quently the possibility to bring a successful claim on seller’s fit for purpose responsibility.  

 

3.2.2. Evaluation of the first condition: How much can an industrial solution provider 

be expected to know about the buyer’s specific needs? 

 

3.2.2.1. Specific needs made known expressly  

 

Where the specific needs and purposes for the goods are expressly stated and the goods are 

not fit for such purposes raises the question whether this is more a matter of non-conformity 

with the contractual description rather than the goods’ fitness for their intended purpose, and 

whether there is even a need to evaluate the industrial solution provider’s knowledge of the 

buyer’s purposes.  

 

If the specific needs and purposes are stated in the sales contract, it seems quite evident that 

where the goods are not suitable for these purposes, this can be considered a non-conformity 

with the contractual description.116 The same applies, where the goods are in conformity 

with the contractual description with regards to their features, but are not fit for the buyer’s 

specific needs as stated in the contract. This could be an especially common situation for an 

industrial solution provider, which based on the buyer’s needs decides on the suitable fea-

tures and functionalities for the goods. 

 

When interpreting the contract and the parties’ will under Finnish law and under the CISG, 

written and verbal statements may also be regarded to form a part to the agreement between 

the parties.117 Subsequently, where the goods prove unfit for the specific needs expressed in 

such statements, this can be considered a non-conformity with the contractual description 

that extends beyond the parties’ written contract.118 Yet, where the buyer wishes to rely es-

pecially on a verbal statement, it may not be as easy to prove that such statement was in fact 

made and that it should be considered in interpreting the sales contract.119 Moreover, the 

possibility for the buyer to rely on statements beyond the written contract may be limited by 

an entire agreement clause.  

 
116 Bianca (1987), 275 and Ramberg (2011), 90. This should be distinguished from where the intended pur-

pose for the goods is implicit from the information in the sales contract. 
117 See supra note 53. 
118 Honnold (1999), 227 and Ramberg (2011), 90-91. 
119 The contracting party must establish the facts on which it bases its claim. See for example Saarnilehto 

(2018), 139 and Ferrari (2002), 3-8. 



 

26 

 

 

In a transaction between an industrial solution provider and a buyer, where the buyer’s spe-

cific needs for the goods are at forefront of the transaction, it is rather common that such 

needs are clearly specified in the sales contract. Thus, where the goods are not fit for the 

buyer’s specific purposes, the industrial solution provider is commonly liable for the goods’ 

non-conformity with the contract, and there is no need to evaluate its fit for purpose respon-

sibility under 17(2)(2) § FSGA and Article 35(2)(b) CISG. Even where the buyer would 

wish to rely on a specific need or purpose not stated in the contract, it may be prevented from 

doing this due to an entire agreement clause or other similar exclusion in the sales contract. 

 

This somewhat diminishes the relevance of these provisions for an industrial solution pro-

vider. On the other hand, it results into a more favorable situation for the industrial solution 

provider, where the requirements for the goods and its obligations are clearly defined in the 

contract, and there is no need to resort to a case-by-case analysis on its fit for purpose re-

sponsibility. 

 

However, this is not to say that the FSGA and CISG rules on seller’s fit for purpose respon-

sibility are not relevant for an industrial solution provider. It would be inaccurate to assume 

that the sales contracts always comprehensively and accurately detail the buyer’s specific 

needs and leave no room for interpretation and gap-filling beyond the content of the con-

tract.120 In fact, due to the complex and detailed nature of the buyer’s needs it is argued that 

there is even a more considerable risk that not all of this is accurately captured in the written 

contract. Despite the fact that especially contracts for high-value and complex goods gener-

ally undergo careful review, it is impossible to avoid human errors. Moreover, it is argued 

that the realities of today’s hectic business world make it difficult to perform a stringent 

review of each sales contract.  

 

Lastly, it should be noted that despite the fact that the buyer’s intended purpose has been 

considered to form a part to the contractual description, some courts have still applied the 

rules on seller’s fit for purpose responsibility in evaluating the conformity of the goods.121 

The practical relevance of is arguably not very significant, as it is rather unlikely that courts 

would reach a different conclusion under the provisions on seller’s fit for purpose 

 
120 DiMatteo (2013), 54.  
121 See for example HHO S 96/1215 and HHO S 01/269. For a commentary on these cases, see Kuoppala 

(2009) 90-114 & 141-165.  
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responsibility than those on the goods’ conformity with the contractual description. Yet, it 

would seem pertinent to have a clear stance on the interrelation of these provisions and 

whether they are mutually exclusive or can be applied concurrently.  

 

3.2.2.2. Specific needs made known implicitly 

 

In the previous discussion, and especially where the specific needs are stated in the contract, 

the obligations of the industrial solution provider are fairly clear. In contrast, where the 

buyer’s specific needs are made known implicitly, there is seemingly more uncertainty as to 

what can be expected from an industrial solution provider and what its obligations are.  

 

This raises questions as to how a reasonable and diligent industrial solution provider should 

conduct to extinguish its responsibility and to avoid the claim that it should have recognized 

or deduced the implicit information about the buyer’s specific needs. Moreover, it poses the 

question on the responsibility of the professional buyer to ensure that its special needs are 

clearly and comprehensively communicated to the industrial solution provider.  

 

The evaluation of what a seller can be expected to recognize about the buyer’s needs is made 

to a great extent on a case-by-case basis with consideration to what a reasonable seller acting 

with diligence and care should have understood under similar circumstances. Therefore, to 

provide an answer to the above questions and to form an understanding on what can be 

expected from an industrial solution provider, it is useful to examine courts’ reasoning and 

conclusions in prior case law. It should be noted that due to the scarcity of FSGA case law 

available on this specific matter, this analysis is compelled to rely more on CISG case law 

and the interpretation of the CISG. 

 

Some courts seem to have adopted a fairly high expectation and placed more responsibility 

on the seller in understanding the buyer’s purposes from the other information available or 

from the surrounding circumstances. For example, in the Globes case the buyer had only 

expressed its intention to use the decorative globes purchased from the seller for a temporary 

advertising campaign.122 Yet, due their expensive and sophisticated nature, the German 

Court considered that the seller should have understood that the buyer did not intend to use 

 
122 Globes case, District Court München 2002. The case concerned decorative globes that rotate around their 

center using a motor, and the issue became that the motor was not suitable for long-term use. 
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the globes only for a short-term advertising campaign, but as permanent furniture in its of-

fice.123   

 

In the Scaffold hooks case, the Austrian Supreme Court accepted the argument that the seller 

should have recognized the intended purpose for the goods from the buyer’s catalogue on its 

activities and products.124 The view of at least these courts seems to be that a reasonable 

seller acting with diligence and care can be expected to pay a fair deal of attention and even 

actively search for indications of the buyer’s intended purposes from the information avail-

able and the surrounding circumstances. 

 

Whereas, other courts have applied a seemingly lower expectation to what a reasonable seller 

can be expected to recognize and understand about the buyer’s purposes. In the Fabrics case 

it was held that the fact that the fabrics were ordered jointly was not a sufficient indication 

to the seller that the buyer intended to use them together.125 In the Movable room units case, 

the Dutch Court considered that even the buyer’s express warning of the strict regulations in 

Germany was insufficient to make known to the seller that the movable room units should 

conform to the applicable German public law requirements.126  

 

Courts have also rejected arguments that an open-ended term in the contract can imply a 

specific need,127 or that a business quality accreditation indicates that the seller is familiar 

with the buyer’s needs.128 In contrast to the earlier cases, these courts place a heavier 

 
123 While the Court held that the intended purpose was sufficiently made known to the seller, interestingly it 

did not explicitly discuss the second condition under Art. 35(2)(b) before coming to the conclusion that the 

seller was liable for the goods’ unsuitability for the buyer’s purposes. 
124 Scaffold hooks case, Supreme Court of Austria 2007. 
125 Fabrics case, Appellate Court Düsseldorf 1994. The Court refused to accept the buyer’s argument that the 

goods were altogether unfit for its specific purposes due to the fact that a portion of the fabric was of a differ-

ent color than what was specified in the contract. 
126 Movable room units case, Court of Appeal Arnhem 1999. It should be noted that the Court did not find it 

conclusively shown that the buyer in fact had expressed such a warning during the contractual negotiations. 

This case relates to a topic that has raised a fair deal of discussion in CISG scholarly literature, that is the 

seller’s responsibility to ensure that the goods conform to the public law standards of the country of use. Alt-

hough liability in such a case may be found under §17(2)(2) and Art. 35(2)(b), this relates more to the provi-

sions on the goods’ fitness for their ordinary purposes, and for brevity this will not be discussed further here. 

For more discussion on this, see for example Schwenzer (2005), 419-420 and Sandvik & Sisula-Tulokas 

(2013), 110-112. See also New Zealand mussels case, Federal Supreme Court of Germany 1995, that is the 

leading case on the application of the CISG in the matter.   
127 Menthol crystals case, Federal Supreme Court of Switzerland 2004. The Swiss Court held that a mere ref-

erence to “grands cristaux” in the contract was not sufficient to make known to the seller the buyer’s specific 

intended purpose for the crystals.  
128 Metallic covers case, Court of Appeal Barcelona 2004. 



 

29 

 

 

responsibility on the buyer to clearly express its needs, and in turn expect less from the seller 

in evaluating the buyer’s needs and purposes beyond what is expressly stated. 

 

Based on this examination, it is evident that different adjudicators can apply varying stand-

ards as to what can be expected from a seller and consequently what can be expected from 

an industrial solution provider. There seems to be a certain degree of lack of uniformity in 

how this matter is approached leading to potentially contradictory conclusions by different 

courts. From the cases presented above, it can be argued that for example the Globes case, 

where the seller was expected to understand the buyer’s intended purpose from the nature of 

the products is in contrast with the Movable rooms units case where even an explicit warning 

by the buyer was not considered a sufficient notification about the buyer’s specific needs.  

 

Due to this lack of one clear standard, it is fairly difficult to reach clear conclusions on what 

can be expected from an industrial solution provider and how much it should evaluate the 

information available and the surrounding circumstances for implicit indications of the 

buyer’s specific needs. It should also be noted that this analysis is based on an examination 

of a limited amount of available CISG case law, and regrettably there is little insight into 

how arbitral tribunals have treated this matter.  

 

However, what does become apparent from this analysis is that adjudicators can potentially 

apply a rather high expectation on what the seller should have recognized about the buyer’s 

needs. Industrial solution providers are skilled experts specialized in providing tailored so-

lutions to their customers’ needs and actively participate in the selection of the appropriate 

goods. Such circumstances can make adjudicators more inclined to adopt this higher expec-

tation towards an industrial solution provider and what can be expected of it in understanding 

the buyer’s needs.  

 

As became apparent in the Globes case,129 the industrial solution provider can be expected 

to evaluate and make conclusions, or perhaps more accurately educated guesses, on what the 

buyer may potentially use the goods for from the nature of the transaction and the goods 

sold. Moreover, and as was held in the Scaffold hooks case,130 it may be expected to search 

for information about the buyer’s needs from different sources available, which may not 

 
129 See supra note 122. 
130 See supra note 124. 
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even be provided by the buyer itself but are otherwise available to the industrial solution 

provider.131  

 

Furthermore, the role and specific expertise of the industrial solution provider can be used 

to justify a lower threshold for the buyer to satisfy its burden of proof that its intended pur-

pose was sufficiently made known to the industrial solution provider. This in turn reduces 

the responsibility of the professional buyer to ensure that its special needs are clearly and 

comprehensively communicated to the industrial solution provider. 

 

Perhaps more importantly, this analysis shows that there is considerable uncertainty as to 

what can be expected from an industrial solution provider, and from any seller, in how much 

attention they should pay to indications of the buyer’s specific needs and how much they 

should actively search for information on the buyer’s needs to extinguish their responsibility. 

While it is difficult to draw any clear conclusions on the responsibility of an industrial solu-

tion provider, it is argued that even the likelihood that such a high expectation would be 

applied creates a considerable risk and necessitates actions to minimize this risk and to avoid 

potentially extensive liability. This results in a de facto obligation to thoroughly scan and 

scrutinize the information about the buyer’s specific needs and the surrounding circum-

stances, and where there is an indication of a specific need that was not expressly stated to 

confirm this from the buyer. 

 

Admittedly the fact that the seller can be held liable for the buyer’s specific purposes that 

are made known implicitly can raise problematic questions to any seller.132  It expands the 

seller’s liability to a wide array of potential intended purposes and applications that can be 

hidden in other information provided by the buyer or otherwise available, the buyer’s con-

duct or the surrounding circumstances. Yet, there is little clarity as to what can be expected 

from the seller in recognizing and deducing such implicit information, thus exposing sellers 

to a considerable risk.  

 

However, it is argued that in a transaction between an industrial solution provider and a 

buyer, the likelihood of the goods’ being unfit for the buyer’s specific needs and of a result-

ing non-conformity claim are higher, and subsequently the risk is emphasized. Thus, it is 

 
131 Brunner & Gottlieb (2019), 239. 
132 This is also argued by Schwenzer and Kröll. See Schwenzer (2005), 421 and Kröll (2011), 519. 
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important for any seller, but especially for a specialized actor such as an industrial solution 

provider, to be aware of its obligations and how far its responsibility to ensure the goods’ 

fitness for the buyer’s specific needs may be extended.   

 

3.2.2.3. Gaps and inaccuracies 

 

The information on the buyer’s specific needs can be very detailed and complex. Conse-

quently, there is a risk that this information is not comprehensive, and that there are gaps 

with respect to material aspects about the buyer’s needs. There is also a risk that the infor-

mation contains inaccuracies, and that it does not accurately reflect the buyer’s specific 

needs, or accurately describe the conditions or processes on the buyer’s site.133  

 

This could be resulting from inadvertent human error, or the buyer’s or its expert’s inaccurate 

understanding. While it is possible that the buyer or its third-party expert knowingly with-

holds material information or provides inaccurate information,134 it is arguably more likely 

that this is done unintentionally, and thus this will be in focus in this discussion. 

 

The central question at focus here is whether the seller knew or should have known of the 

buyer’s intended purpose at the time of the conclusion of the contract. The basic premise is 

that where the particular intended purpose was not made known to the seller before the con-

tract was concluded, the seller cannot be held liable if the goods prove unfit for that pur-

pose.135 This reflects the general idea that the seller cannot be expected to be aware of the 

buyer’s special needs for the goods, and the buyer is better positioned to disclose such needs 

to the seller. Thus, where there are gaps or inaccuracies in the information on the buyer’s 

specific needs and purposes, it seems that the industrial solution provider can rely on the 

defense that it could not have known of such needs or purposes.136 

 
133 For example, in the non-public arbitration case, the parameters of the commodity such as its size and hard-

ness, were inaccurate in the information provided by the buyer. 
134 Where the buyer knowingly withholds information or provides inaccurate information, it can argued that 

the buyer knew at the time of the conclusion of the contract of the prospect that the goods may not be fit for 

its actual purposes. See 20(1) § FSGA and Art. 35(3) CISG. Moreover, knowingly providing false infor-

mation can constitute grounds for invalidation of the contract and potentially grounds for criminal liability. 

See 30 & 33 §§ Contracts Act and Chap. 36 1-3 §§ Criminal Code. 
135 HE 93/1986 vp, p. 61 and Secretariat Commentary on Article 33 (draft counterpart of Art. 35) paras 7-8. 

In this case, the seller can however be held liable, where the goods are not fit for their ordinary purposes un-

der 17(2)(1) § FSGA and Art. 35(2)(a) CISG.  
136 Where the seller has knowledge of the misunderstanding of the buyer and does not rely on the information 

in good faith, this can potentially be considered grounds for invalidity of the contract. See 32-33 §§ Contracts 

Act. 
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Yet, there is a possibility that the buyer resorts to the claim that despite the gap or inaccuracy, 

the specific need was made known to the industrial solution provider implicitly. The buyer 

could argue that the missing fact was implicit in the other information available, in the 

buyer’s conduct, or otherwise in the circumstances surrounding the conclusion of the con-

tract.137 Similarly, it could be claimed that as a specialized expert the industrial solution 

provider should have recognized the error in the information and should have understood the 

actual needs of the buyer.138 This naturally also depends on how apparent the inaccuracy or 

missing information is.139 

 

As became apparent in the earlier discussion, there can be a fairly high expectation in the 

ability of an industrial solution provider to deduce buyer’s implicit needs, and this may also 

manifest as a higher expectation in the industrial solution provider’s capability to recognize 

any missing facts or inaccuracies. However, the likelihood of an industrial solution provider 

being held liable for gaps or inaccuracies in the information provided by the buyer is argua-

bly not very high. This goes against the general premise that the buyer’s special needs must 

have been known to the seller in order for it to be held liable for a non-conformity. Moreover, 

it seems likely that more weight is put on the responsibility of the professional buyer to bear 

the costs of any gaps or inaccuracies in the information it has provided to the industrial 

solution provider.   

 

Another relating question is to what extent an industrial solution provider can be expected 

to request for more information or notify the buyer of suspected gaps or inaccuracies. Under 

the FSGA and the CISG there is no obligation for the seller to probe more into the buyer’s 

particular intended purpose beyond what is in some manner made known to the seller.140 It 

seems rather unlikely that such a duty or expectation could be imposed on an industrial so-

lution provider merely from the provisions of the FSGA and the CISG. However, this is not 

to say that such an obligation could not be derived from elsewhere. While the primary focus 

 
137 This was the case for example in the Globes case, where there can be considered to have been a gap in the 

information on the buyer’s purpose, that was to use the globes as permanent furniture, and it was held that the 

seller should have recognized this from the circumstances such as the price and nature of the goods. See su-

pra note 122. 
138 In the non-public arbitration case, the dissenting opinion held central the fact that the defendant company 

had knowledge of the conditions at the site due to its long history in providing machinery and equipment to 

the site, and because of this it should have detected the inaccuracy in the information. 
139 For example, where there is a clear numerical error, it is easier to argue that an industrial solution provider 

or any seller should have recognized this.  
140 Nyrhinen (1996), 99. 
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of this discussion is on the FSGA and the CISG, it is both interesting and useful to briefly 

examine this. 

 

There could be a clause in the parties’ contract that obligates the industrial solution provider 

to take reasonable efforts to ensure that is has all the material information and to notify the 

buyer of any suspected inaccuracies or gaps in the information provided. On other hand, 

there could also be a clause that explicitly imposes the responsibility for ensuring the accu-

racy and adequacy of the information on the buyer. Such a clause can become very useful in 

limiting the responsibility and liability of the industrial solution provider, not only in case of 

gaps or inaccuracies, but also where the buyer is delayed in providing the required infor-

mation.  

 

An obligation to inquire additional information and to notify the buyer of suspected gaps or 

inaccuracies can also be derived from the loyalty principle and the duty to act loyally and 

the duty to disclose information. The duty to act loyally stems from the idea that the con-

tracting parties should in their conduct consider the interests of one another instead of solely 

advancing their own interests at the expense of the opposing contracting party.141 The loyalty 

principle is especially prevalent in the Nordic legal tradition,142 and Finnish courts have in 

some, albeit a fairly few cases, relied on this to impose or extend the obligations of contrac-

tual parties.143  

 

It can be argued that the nature of the relationship, where the buyer relies on the expertise of 

the industrial solution provider, imposes an obligation on the industrial solution provider to 

consider the interests of the buyer and a duty to request for additional information and to 

notify of potential inaccuracies in the information. It has been generally acknowledged that 

the duty to act loyally is especially central to long-term relationships that involve cooperation 

 
141 Ämmälä (1994), 3. 
142 Kurkela (2003), 32. While these terms (in Finnish: lojaliteettiperiaate) are primarily used in the Nordic 

legal culture, similar principles and obligations can be found in other jurisdictions. For example, in common 

law jurisdictions, good faith and fair dealing (e.g. U.C.C. §1-304), and in the German legal tradition, Treu 

und Glauben (e.g. §242 BGB). For more discussion on this, see for example Lehtinen (2006), 79-80. 
143 See KKO 1993:130. The case concerned a dispute between a developer and a contractor on the contrac-

tor’s liability for its failure to notify the developer that the changes the developer had made to the original 

construction plan during the negotiations would cause the construction project to fail to meet its contractual 

requirements. The contract only included the contractor’s duty to notify the developer of such conflicts dur-

ing the execution of the project. The Finnish Supreme Court relied on the loyalty principle to extend the con-

tractor´s obligation also to the contractual negotiations. For other cases, see KKO 1995:10, KKO 1995:32 

KKO 1996:104, and the dissenting opinion in KKO 1984 II 181. 
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and a mutual undertaking between the contracting parties,144 and this could incline adjudi-

cators to resort to the loyalty principle in a transaction between an industrial solution pro-

vider and buyer. 

 

3.2.2.4. Conclusions  

 
To conclude the examination of the first condition, it is useful to summarize the central con-

clusions from this discussion. 

 

The scope of information that an industrial solution provider can be expected to know is 

fairly broad. This does not include only those specific needs that are included in the contract 

or stated expressly, but also a wide range of needs and purposes that may be implicit in other 

information, buyer’s conduct or circumstances surrounding the conclusion of the contract. 

 

There seems to be considerable uncertainty as to when the buyer’s specific needs and pur-

poses are sufficiently recognizable to an industrial solution provider and how it should con-

duct to fulfill its obligations. Where some adjudicators apply a lower standard, at the same 

time others can adopt a very high expectation as to how much an industrial solution provider 

should understand and deduce about the buyer’s specific needs. It is argued that even the 

likelihood of a high expectation necessitates actions and creates a de facto obligation to thor-

oughly scan and scrutinize the information available for indications about the buyer’s spe-

cific needs. Although rather unlikely under the FSGA and the CISG, the responsibility of 

the industrial solution provider may also extend to potential gaps and inaccuracies in the 

information about the buyer’s needs. 

 

On the other hand, the scope of information that the buyer can rely on to show that the 

industrial solution provider knew or should have known of its intended purpose may be ef-

fectively limited by an entire agreement clause. Moreover, and especially in a transaction 

between an industrial solution provider and a buyer, where the buyer’s special needs are of 

central importance, details of such needs are often stated in the contract, which reduces the 

possibility for the buyer to bring a claim under 17(2)(2) § FSGA and Article 35(2)(b) CISG 

and diminishes the relevance of these provisions to an industrial solution provider.  

 
144 Nystén-Haarala (1998), 51. 
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Where the buyer is able to show that the industrial solution provider knew or should have 

known of its intended purpose, the question becomes whether an industrial solution provider 

can resort to the defense under the second condition of 17(2)(2) § FSGA and Article 35(2)(b) 

CISG, which will be in focus in the next section. 

 

3.2.3. Second condition: It was reasonable for the buyer to rely on the seller’s skill and 

judgment 

 

The second condition under 17(2)(2) § FSGA and Article 35(2)(b) CISG is that it was rea-

sonable for the buyer to rely on the seller’s skill and judgment. This has been considered an 

exception, and referred to by some scholars as a necessary limitation,145 to the main rule on 

seller’s fit for purpose responsibility under 17 § FSGA and Article 35 CISG.146  

 

The seller bears the burden of proof to show that the buyer did not rely or it was not reason-

able for the buyer to rely on its skill and judgment.147 This functions as a defense that the 

seller may resort to once the buyer has successfully established that its particular intended 

purpose was made known to the seller. While the intended purpose for the goods must be 

made known to the seller, the buyer does not need to inform the seller about its reliance on 

the seller’s skill and judgment.148  

 

Similarly as with the first condition, the FSGA and the CISG slightly differ in their wording. 

Under the FSGA, it is stated that it must have been reasonable for the buyer to rely on the 

seller’s skill and judgment. The CISG wording, however, is more in the form of an exception 

that exists where the circumstances show that the buyer did not rely on or that it was not 

reasonable for the buyer to rely on the seller’s skill and judgment.  

 

This difference in wording could perhaps be taken to suggest that under the FSGA this con-

dition is not fulfilled, where there was no actual reliance by the buyer, but it would have 

been reasonable for the buyer to do. However, it seems unlikely that the FSGA would be 

 
145 Kröll (2011), 519. 
146 Routamo (1996), 104. 
147 Honnold, (1999), 227. 
148 Folsom, Gordon & Spanogle (1988), 88. 
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interpreted to have such an effect,149 and it can be argued that there is little difference to the 

interpretation of this condition under the FSGA and the CISG.   

 

The evaluation of whether it was reasonable for the buyer to rely on the seller’s skill and 

judgment calls for balancing of the expertise and experience of the contracting parties within 

the particular field of trade and in connection with the particular goods. It seems to be a 

somewhat general starting point that the seller, especially where it is a manufacturer of the 

goods, has superior knowledge within the specific field and on the specific goods.150 This 

general assumption can be witnessed also in case law where courts do not always consider 

this second condition after it has been found that the buyer’s specific purpose was made 

known to the seller.151 It should also be noted that not only where the seller is a specialist on 

the goods, but also where it holds itself as such an expert to the buyer, it can be considered 

reasonable for the buyer to rely on its knowledge and expertise.152 

 

In contrast, the buyer cannot reasonably rely on the seller’s skill and judgment, where it 

possesses or can be expected to possess sufficient or superior expertise compared to the 

seller.153 This could be the case, where the buyer in its current or previous business activities 

has gained significant experience within the field.154 This is also where there is an obvious 

lack of seller’s expertise, such as where the seller is merely an intermediary and not a man-

ufacturer of the goods.155 The fact that the buyer has some knowledge in the area does not 

necessarily negate its reasonable reliance on the seller, and in case the seller is lacking suf-

ficient knowledge it may be expected to inform the buyer about this.156 

 

An area, where the buyer is commonly expected to possess superior knowledge and cannot 

reasonably rely on that of the seller is the public law regulations in the buyer’s or a third-

 
149 It could also be counterargued that the wording of the FSGA “it was reasonable for the buyer to rely on 

the seller’s skill and judgment”, implies that there was actual reliance by the buyer, and the question is 

whether that reliance was reasonable.  
150 Nyrhinen (1996), 99 and Kröll (2011), 519. See also HE 93/1986 vp, 61, where it is stated that generally 

the seller possesses the expertise to select the appropriate goods for the buyer’s needs. 
151 See for example Marques Roque Joachim v. S.A.R.L. Holding Manin Rivière, Appellate Court Grenoble 

1995, Globes case, District Court München 2002 and Scaffold hooks case, Supreme Court of Austria 2007. 
152 Schlechtriem (1986), 68. 
153 Routamo (1996), 103-104 and Kröll (2011), 521. 
154 Kröll (2011), 521. See also Movable room units case, Court of Appeal Arnhem 1999 para 5.17. The previ-

ous experience of the buyer in the manufacture of similar products was considered, although not expressly in 

relation to the buyer’s reliance on the seller’s skill and judgment. 
155 Schwenzer (2005), 422-423. 
156 Ibid. 
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party country of use.157 For the buyer to be able to rely on the seller’s skill and judgment in 

such cases, it must have informed the seller of such regulations with sufficient clarity, or the 

circumstances must show that the seller can be expected to be knowledgeable of the regula-

tions for example where it regularly exports or markets its goods or has a sales office in the 

country.158  

 

The assessment into the knowledge and expertise of the contracting parties does not only 

consider their know-how within the specific field and on the specific goods, but also their 

knowledge on the buyer’s needs and conditions in which the goods intend to be used.159 This 

demonstrates the connection between the first and the second condition and how the manner 

in which the buyer’s specific needs are communicated can impact the evaluation of the 

buyer’s reliance on the seller’s skill and judgment. If the buyer’s specific needs, such as 

requirements of public law regulations in the country of use, are not made known to the 

seller with sufficient clarity,160 it can be argued that it was not reasonable for the buyer to 

rely on the seller’s skill and judgment in providing goods that are fit for such requirements.161  

 

It is clear that where the seller possesses superior expertise within the particular area, it is 

reasonable for the buyer to rely on the seller’s skill and judgement. Yet, where the contract-

ing parties have the same level of expertise or both lack a certain knowledge, this evaluation 

becomes more problematic.162 There seems to also be differing views in scholarly literature 

whether a buyer with the same level of expertise can reasonably rely on the seller’s skill and 

judgment, and whether in such situations the risk of non-conformity should be allocated to 

 
157 Wilhelmsson, Sevón & Koskelo (2006), 107. 
158 Brunner & Gottlieb (2019), 240. See also New Zealand mussels case, Federal Supreme Court of Germany 

1995, where the Court outlined under which conditions the seller can be held liable under Art. 35(2)(b) 

CISG. The Court held that Art. 35(2)(a) applies where the public law standards in question are also applica-

ble in the seller’s country. For more discussion on this matter, see for example the Spanish paprika case, Dis-

trict Court Ellwangen 1995 and the commentary in DiMatteo (2004) 397.   
159 This is explicitly mentioned in HE 93/1986 vp. In contrast, there is no reference to this in CISG literature 

or the Secretariat Commentary on Article 33 (draft counterpart of Art. 35). Schmitz-Werke GmbH & Co. v. 

Rockland Industries, Federal Appellate Court, 4th Circuit 2002. The Court explicitly noted the buyer’s con-

tinued use of the goods for the intended purpose after the express consent of the seller as supporting evidence 

of the buyer’s reliance on the seller’s skill and judgment. 
160 New Zealand mussels case, Federal Supreme Court of Germany 1995. The Court noted that information 

on the place of delivery is not considered a sufficiently clear indication. Movable room units case, Court of 

Appeal Arnhem 1999. The statement that the German authorities apply strict rules to the products was not 

considered sufficient. 
161 Nyrhinen (1996), 99 and Brunner & Gottlieb (2019), 240. 
162 Martinussen (2006), 60. 
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the seller who provides the goods or to the buyer who possesses the special needs for the 

goods.163 Regrettably there is little case law that would consider this question. 

 

It has been acknowledged that there are certain circumstances that indicate a lack of reason-

able reliance on the part of the buyer. Circumstances that nullify the buyer’s reliance include 

those where the buyer provides detailed technical specifications for the goods,164 participates 

in the selection of the goods or influences the manufacturing process, insists on a particular 

brand of goods, or examines the goods prior to the conclusion of the contract.165 Where the 

buyer has recommended that the seller engages an expert or the buyer itself or at the advice 

of the seller procures the services of an expert also constitute circumstances that make it 

impossible for the buyer to claim that it has relied on the seller’s skill and judgment.166  

 

Similarly to the first condition on what the seller knew or should have known, the evaluation 

of the second condition necessitates a case-by-case examination of the specific circum-

stances of each case,167 which arguably increases the legal uncertainty for the contracting 

parties and perhaps especially for the seller that may be liable to pay extensive costs to rem-

edy the alleged defect.  

 

3.2.4. Evaluation of the second condition: To what extent can the buyer reasonably rely 

on the expertise of an industrial solution provider? 

 

3.2.4.1. Knowledge and expertise of the parties  

 
At the outset, there seems to be a fairly strong argument that an industrial solution provider 

can be assumed to possess superior knowledge and expertise within its field of trade and in 

relation to the goods it sells. It is a specialist in the manufacturing of goods for specific and 

potentially complex needs of its customers and holds itself as a leading expert within its 

field. Additionally, it assumes a role in selecting the appropriate solution for the buyer’s 

 
163 Martinussen and Brunner & Gottlieb seem to be of the view that the risk should be allocated to the buyer. 

See Martinussen (2006), 61-61 and Brunner & Gottlieb (2019), 240. In contrast, Routamo and Schwenzer 

could be taken to have a different view and put the burden on the seller. See Routamo (1996), 103-104 and 

Schwenzer (2005), 442. This latter view could also be inferred from the wording of HE 93/1986 vp, p. 61. 
164 Kivivuori (1996), 64. See also HE 93/1986 vp, p. 61 and Secretariat Commentary on Article 33 (draft 

counterpart of Art. 35) para 9. 
165 Brunner & Gottlieb (2019), 240. 
166 Kröll (2011), 521-522 and Brunner & Gottlieb (2019), 240.  
167 Routamo (1996), 104. 
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needs, which arguably creates a reasonable cause to trust its expertise and skill in performing 

such task.  

 

It is also a somewhat general starting point that a seller, especially where it is a manufacturer 

of the goods, holds superior knowledge that warrants the buyer’s reasonable reliance on its 

skill and judgment. The burden of proof to establish that the buyer could not reasonably rely 

on its skill and judgment lies with the industrial solution provider, and it seems fairly difficult 

for it to show that it does not possess the superior knowledge and expertise and that the buyer 

could not reasonably rely on its skill and judgment.  

 

It seems rather unlikely that an industrial solution provider could successfully resort to the 

defense that the buyer possesses sufficient or superior expertise and thus has no reasonable 

cause to rely on that of the industrial solution provider. Where a buyer solicits an industrial 

solution provider, it presumably considers that it does not have adequate resources to specify 

the qualities of the goods it needs for its purposes and wishes to utilize the expertise and 

better capabilities of the industrial solution provider in making this evaluation.168  

 

It can be argued that had the buyer possessed the capabilities to specify the goods it needs 

itself, it would not have engaged in a transaction with an industrial solution provider and 

paid a premium in the purchase price for benefitting from the industrial solution provider’s 

expertise. Alternatively, the buyer could have purchased the goods from an industrial solu-

tion provider, but would have provided the specifications for the goods instead of relying on 

the industrial solution provider to make this evaluation. On the other hand, although the 

buyer itself perceives that it lacks adequate expertise, an adjudicator may find that it in fact 

possesses the same level or even superior expertise compared to the industrial solution pro-

vider. 

 

The argument that the buyer can be expected to possess sufficient or superior knowledge can 

become especially relevant, where the buyer is the manufacturer of the final product or op-

erator of the process to which the goods form a component or a part. The final product can 

consist of components and parts purchased from a large number of different suppliers, and 

 
168 It is emphasized in both legislative preparatory work of the FSGA and the CISG that a situation, in which 

the buyer does not know specifications for the goods that suit its purposes, is where the provisions on seller’s 

responsibility to ensure the goods’ fitness for the buyer’s particular intended purpose become relevant.  
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the goods purchased from the industrial solution provider can form only a small part to the 

final construction or process. This raises questions on how to fairly balance the expertise of 

the manufacturer of the final product with that of the industrial solution provider, and how 

much weight should be given to the expertise and role of the industrial solution provider that 

acts as the component supplier.  

  

The component supplier likely does and can be expected to possess substantial knowledge 

and expertise on its products and their features and applications. Whereas, the manufacturer 

of the final product can be expected to possess extensive know-how on the final product or 

the process to which the component forms a part. Where the buyer has experience in the 

manufacturing of the final product, it is reasonable to expect that it has knowledge on the 

appropriate components to be used.169 This became apparent for example in the KKO deci-

sion in a case concerning steel plates, where the buyer, as the manufacturer of wood gasifiers, 

could not reasonably rely on the expertise of the manufacturer of the steel plates purchased 

for the gasifiers.170 The Court held that the buyer had more knowledge and experience on 

the manufacturing of gasifiers and the applicability of the components for that specific pur-

pose.171  

 

Yet, where the seller is an industrial solution provider that specializes in providing tailored 

solutions to its customers and participates in the selection of the appropriate goods, it is less 

clear whether this conclusion would be the same. By the virtue of its role, an industrial so-

lution provider can be expected to possess more knowledge and expertise on the features 

and especially the applications of its products. This can be argued to decrease the responsi-

bility of the buyer, even where it is the manufacturer of the final product to which goods 

purchased from the industrial solution provider form a component or a part. 

 

Given the general assumption that the seller, especially where it is the manufacturer of the 

goods, possesses more knowledge compared to the buyer, it could be debated whether the 

above conclusions present any insights that considerably differ from those for many other 

 
169 Martinussen (2006), 60. 
170 KKO 1948 II 44. The case concerned steel plates that had been purchased as components for wood gasifi-

ers and that proved to be unfit for such purpose due the corrosive acids from the wood. 
171 The Court also noted that the buyer as a diligent businessman should have conducted more due diligence 

to ascertain that the steel sheets, which had not been used in manufacturing wood gasifiers before, would be 

fit for that purpose.  
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sellers. However, it is argued that in a relationship between an industrial solution provider 

and a professional buyer, the superior knowledge and expertise of the former, whether actual 

or an impression created by its promotion, is emphasized. Instead of providing the industrial 

solution provider with the features for the goods, the buyer describes its specific needs and 

relies on the skill and expertise of the industrial solution provider to select the appropriate 

goods.  

 

This is in contrast to the sale of standard bulk goods, where the buyer generally enters into 

a transaction knowing that it wishes to buy certain type of goods and commonly does not 

possess any unique or complex needs for such goods. This also differs from a sales transac-

tion, where the seller does not assume a role in selecting the appropriate goods for the buyer’s 

needs, which creates a reasonable cause to believe that the seller has the necessary expertise 

and skill to perform such a task. The relationship between an industrial solution provider and 

a professional buyer is in essence based on the buyer’s reliance on the superior knowledge 

and expertise of the industrial solution provider to select the suitable solution for its specific 

needs.  

 

3.2.4.2. Circumstances of the transaction  

 

While it is fairly difficult for an industrial solution provider to rely on the defense that it 

lacks superior knowledge and expertise, circumstances that negate the buyer’s reasonable 

reliance on the skill and judgment of the industrial solution provider may provide a more 

successful defense to escape liability.  

 

In a sales transaction for high-value complex goods there commonly is a detailed product 

specification, which is included in the sales contract. This can also be the case in a transac-

tion between an industrial solution provider and a buyer. However, instead of the buyer de-

livering precise specifications for the goods, the starting point to the transaction is the 

buyer’s specific needs, and based on this information the industrial solution provider selects 

the suitable goods. Thus, it seems unlikely that an industrial solution provider could rely on 

any technical specification of the goods to negate the buyer’s reasonable reliance on its skill 

and judgment.  

 

The buyer may participate in the selection of the goods, and naturally it has the ultimate 

decision-making power to decide whether and which goods it will purchase. To the 
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knowledge of the writer, there is little case law that considers what extent of participation by 

the buyer negates its reliance on the seller’s skill and judgment. It is argued that as the buyer 

entrusts the industrial solution provider with the task of selecting the appropriate goods for 

its needs, some degree of participation by the buyer in the selection process will likely not 

suffice as a defense.  

 

Even where the buyer participated in the selection process and requested for a certain type 

of good or a brand that would be unsuitable for its needs, the industrial solution provider 

would likely be in breach of its duty to disclose information, if it was aware of the goods’ 

unsuitability for the buyer’s needs and did not inform the buyer about this.172 Where the 

buyer nevertheless proceeds to purchase the goods regardless of the recommendation of the 

industrial solution provider, it is clear that it did not rely on the skill and judgment of the 

industrial solution provider.173 However, as became apparent in the Swiss inflatable trium-

phant arches case, the mere fact that the buyer refuses additional costs and additional work 

does not necessarily mean that it has not reasonably relied on the skill and judgment of the 

seller.174 The seller can be expected to make an express reservation that without additional 

measures or modifications the goods may not be fit for the buyer’s intended purpose.175 

 

Where the buyer recommends the use of a third-party expert or where the buyer itself or at 

the advice of the seller decides to use such an expert can also constitute circumstances where 

the buyer cannot reasonably rely on the seller’s skill and judgment. As mentioned earlier, 

the buyer may use a third-party expert in the evaluation of its needs and objectives for the 

goods. Such an expert consultant may also assume other tasks for example where the pur-

chase of the goods relates to a large-scale construction, expansion, or refurbishment project.  

 

Where the buyer uses a third-party expert to conduct an evaluation of its needs such as the 

conditions of its site and utilizes an industrial solution provider to select goods appropriate 

for such needs, the buyer can arguably still rely on the skill and judgment of the industrial 

 
172 Schwenzer (2005), 422. 
173 Ibid. 
174 Inflatable triumphal arches case, Commercial Court Aargau 2002. The case concerned inflatable trium-

phal arches that were ordered for a motor racing event to be placed above the racing tracks, of which one col-

lapsed on the track. It was held by the Court that even though the buyer rejected the costs of additional safety 

measures, this did not mean that it did not rely or could not have reasonably relied on the skill and judgement 

of the seller that was a specialist on such advertising media. 
175 Ibid. 
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solution provider in making the selection of the goods. In such a case, however, there is a 

stronger argument that the industrial solution provider had reasonable cause to trust the ac-

curacy and comprehensiveness of the information on the buyer’s specific needs decreasing 

its liability for any potential gaps or inaccuracies in the information.176 

 

If in addition to the industrial solution provider the buyer uses a third-party expert to select 

the most suitable goods for its needs, it can be argued that it has not relied on the skill and 

judgment of the industrial solution provider. Nonetheless, the buyer can allege that it has at 

least partially relied on the industrial solution provider’s skill and judgment. In fact, it is 

quite likely that the buyer will attempt to recover damages from either the industrial solution 

provider or the third-party expert, depending on the strength of its claim against each party 

and their financial position.  

 

However, it is argued that such partial reliance by the buyer will likely not suffice to impose 

liability on the industrial solution provider. This is supported by the fact that in their deci-

sions courts do not seem to consider the extent of the buyer’s reliance, which could be taken 

to imply that any reliance on an expert other than the seller will result in a finding that the 

buyer did not rely skill and judgment of the seller. This is also in line with the function of 

the second condition in limiting the seller’s liability and the narrow interpretation of 

§17(2)(2) FSGA and Article 35(2)(b) CISG.  

 

3.2.4.3. Conclusions  

 

Similarly as with the first condition, the examination on the second condition is concluded 

by summarizing the central findings from this discussion.  

 

It seems unlikely that an industrial solution provider can successfully rely on the defense 

that the buyer possesses sufficient or superior knowledge, and thus cannot reasonably rely 

on that of the industrial solution provider. Perhaps unsurprisingly, given its special expertise 

and role, there is likely to be a high expectation in the knowledge and expertise of an indus-

trial solution provider, which seems to generally be the case for any seller that manufactures 

the goods it sells. However, where these other sellers may benefit from the argument that 

 
176 For more discussion on the industrial solution provider’s liability for gaps and inaccuracies, see section 

3.2.2.3. 
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the buyer as the manufacturer of the final product has more knowledge and experience on 

the final product and its components, it is uncertain whether this and similar arguments re-

lying on the expertise of the buyer would be available for an industrial solution provider.  

 

Many of the circumstances, that can be used to show that the buyer did not reasonably rely 

on the seller’s skill and judgment, do not exist in a typical transaction between an industrial 

solution provider and a buyer. There is no detailed specification for the goods provided by 

the buyer, and the industrial solution provider assumes the primary role in selecting the 

goods. Consequently, it is unlikely that the industrial solution provider can rely on the 

buyer’s specification for the goods or participation in the selection process in its favor.  

 

What is argued to be the strongest defense for an industrial solution provider is where the 

buyer utilizes a third-party expert in the evaluation and selection of the appropriate goods 

for its specific needs. This should, however, be distinguished from the case, where the 

buyer’s third-party expert specifies the buyer’s needs, but does not participate in the selec-

tion of the goods. It seems likely that even where the buyer’s relies on the expertise of both 

the third-party expert and the industrial solution provider in the selection process, this can 

still be used as an effective defense by the industrial solution provider. 

 

3.3.  Conclusions on the fit for purpose responsibility of an industrial         

solution provider – insights for many sellers 
 

For an industrial solution provider or any seller to be held liable for the goods’ unsuitability 

for the buyer’s specific needs and purposes, the two cumulative conditions of §17(2)(2) 

FSGA and Article 35(2)(b) CISG must be fulfilled. It is for the buyer to establish that its 

specific needs were made known to the industrial solution provider, and where this is suc-

cessfully established, it is for the industrial solution provider to show that it was not reason-

able for the buyer to rely on its skill and judgment.  

 

While the standards that adjudicators adopt as to what the seller can be expected to know 

vary, the buyer’s burden of proof to show that its specific needs were made known to the 

industrial solution provider may not be very high. The specific needs do not necessarily have 

to be clearly visible or intelligible to become sufficiently known to the industrial solution 

provider, and the industrial solution provider can be expected to go to extensive lengths to 
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scrutinize and actively search for indications about the buyer’s needs in the information 

available and the surrounding circumstances.177  

 

Whereas, given its special expertise and role, without third-party expert involvement it is 

unlikely that the industrial solution provider can successfully rely on the defense that the 

buyer did not reasonably rely on its skill and judgment. Therefore, whenever the buyer man-

ages to satisfy the adjudicator and the standard it has decided to adopt on what the seller can 

be expected to know, there is a strong likelihood that the industrial solution provider will be 

held liable for the goods’ unsuitability for the buyer’s intended purpose. 

 

What follows is a situation, where a large part of the responsibility to ensure the goods’ 

fitness for the buyer’s special purposes, and to collect and deduce information about the 

buyer’s purposes is shifted to the industrial solution provider. Consequently, there is less 

responsibility on the professional buyer to clearly and comprehensively express its special 

needs and to ensure that the goods it purchases are fit for such needs.  

 

This results into fit for purpose responsibility that is both a heavy burden and an unforesee-

able variable that can be expose an industrial solution provider to extensive liability.178  It 

can incur high costs to repair or replace and potentially to re-engineer the goods in order for 

these to meet the buyer’s needs. Moreover, it is difficult to re-sell tailored customer-specific 

products to cover the manufacturing costs and lost margin. 

 

The industrial solution provider may also need to pay damages for the costs the buyer has 

incurred as a result of the non-conforming goods. Especially under the CISG, these costs can 

become especially high, as there is no requirement of negligence on the part of the seller for 

it to be held liable for indirect losses.179 Depending on the definition, indirect losses can 

include lost production, lost profits, excessive use of raw materials or claims raised by the 

buyer’s customers,180 which are both difficult to estimate and can result into massive costs 

 
177 Yet, the possibility of the buyer to rely on evidence beyond the written sales contract may be limited by an 

entire agreement clause.  
178 The extent of liability depends on whether there are limitation of liability clauses in the sales contract that 

limit the type of acts or omissions and the monetary amount the industrial solution provider can be held liable 

for. These will be discussed in more depth in section 3.4.   
179 Lintumaa (2005) 75-77. See also section 3.1 on the discussion for differences on FSGA and CISG rules on 

damages.  
180 Ibid, 77-80. 
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to be paid as damages. In total, the costs incurred by the industrial solution provider arising 

from its fit for purpose responsibility can be a multiple of the expected profit margin of the 

sales contract.  

 

Given the fact that an industrial solution provider is an expert specialized in providing tai-

lored solutions for its customers and assumes a role selecting the appropriate goods, this 

heightened responsibility may seem both unsurprising and reasonable. However, it should 

be noted that while the industrial solution provider selects goods that are fit for the buyer’s 

specific needs, this selection is very much dependent on the information provided by the 

buyer.  

 

An industrial solution provider can be expected to have better knowledge on its goods and 

better capabilities to put together solutions for different and potentially complex applications 

and needs. The professional buyer, however, can be expected to have the best knowledge 

and information on its specific needs and the conditions in which the goods will be used.181 

In spite of this, it seems that the industrial solution provider cannot fully rely on the infor-

mation expressly provided by the buyer, and instead it can be expected to fill in gaps and to 

actively search information about the buyer’s needs. This can be argued to result not only 

into uncertainty and a heavy burden on the industrial solution provider, but also into ineffi-

cient allocation of risks, where the industrial solution provider assumes a risk that would be 

better placed with the professional buyer.182    

 

Admittedly, many of the findings and conclusions presented are not unique to sellers that 

are here termed as industrial solution providers, and these can apply to other specialist sellers 

that manufacture the goods they sell and potentially to many other sellers as well. This un-

doubtedly reduces the significance of these findings and conclusions specifically for indus-

trial solution providers. Moreover, due to the case-by-case application of the FSGA and 

CISG provisions and the limited availability of case law, it is difficult to provide clear and 

definite conclusions on the fit for purpose responsibility of an industrial solution provider or 

any seller. This is a notable limitation to the findings and conclusions of this discussion and 

opens it for criticism of being mere speculation. 

 

 
181 If the buyer does not have sufficient resources, it can procure an expert to specify its needs for the goods. 
182 More on arguments on economic rationality and efficient allocation of contractual risks, see section 4.1.3. 
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Despite these limitations, this thesis highlights the issues and challenges around the FSGA 

and CISG rules on seller’s fit for purpose responsibility on a much broader scale. The fact 

that these rules impose a broad yet ambiguous liability on the seller and shift responsibility 

away from the professional buyer poses the question whether the current legal framework 

on seller’s fit for purpose responsibility is feasible in B2B trade. This question will become 

the focus of the next chapter.   

 

3.4.  Contractual solutions 
 

Given that the FSGA and CISG rules on seller’s fit for purpose responsibility can expose 

industrial solution providers and many other specialist sellers to extensive liability, it is im-

portant to consider how this contractual risk can be effectively managed. 

 

As earlier noted, both FSGA and CISG are non-mandatory law, and the parties are free to 

limit or exclude their application from their contract. Consequently, sales contracts often 

include limitation of liability clauses that limit the parties’ liability under the contract.183 

Such clauses can exclude liability arising out of certain acts or omissions, or for certain types 

of damages such as indirect losses.184 The total liability of the contracting parties can be 

capped to a certain monetary amount, such as a certain percentage of the total value of the 

contract.185  

 

Limitation of liability and exclusion clauses are also commonly found in the seller’s war-

ranty or guarantee, where the seller makes certain express warranties about the quality of the 

goods and commits to curing defects that arise during a specified warranty period.186 An 

express warranty generally excludes any implied warranties such as that for fitness for ordi-

nary purposes, also referred to as merchantability, or for fitness for particular intended pur-

pose.187 

 

 
183 Ramberg (2011), 137. 
184 Kurkela (2003), 190. 
185 DiMatteo (2013), 26-27. See also NL 09 E, NLM 10 E and ORGALIME S 2012. 
186 Ramberg (2011), 137. This can be referred to as a mechanical warranty. Note the difference between this 

and a performance guarantee. Where the goods do not meet the performance values set out in such a guaran-

tee, the seller is commonly liable for liquidated damages as specified in the guarantee. A performance guar-

antee with its meaning in this context should not be confused with a corporate or bank guarantee given to the 

buyer to guarantee the seller’s performance of the contract.  
187 Ibid. 
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Where the sales contract includes a clause that excludes liability for the goods’ fitness for 

their particular intended purpose, the industrial solution provider cannot be held liable in 

case the goods prove unfit for the buyer’s specific needs and purposes. This is regardless of 

whether the FGSA and CISG rules would impose such liability. Due to the potentially broad 

and ambiguous nature of the fit for purpose liability of especially an industrial solution pro-

vider but also that of many other sellers, it is important to ensure that such a clause is in-

cluded and clearly worded in the sales contract and in any warranty the seller provides to the 

buyer under the sales contract.  

 

While it may seem easy to avoid fit for purpose liability in this manner, there is a consider-

able risk that such a clause is eventually not included in the contract. It is argued that the 

reason for this is perhaps not so much about the buyers’ unwillingness to accept limitation 

of liability clauses,188 but more about the fact that such a clause is inadvertently not included 

in the contract. Sales contracts are subject to human errors and do not necessarily always 

undergo a stringent review. Moreover, absence of a clause excluding liability for fitness for 

intended purpose may not catch attention or raise concerns and may to be brought to the 

attention of a lawyer. Where there is no clause excluding liability for fitness for intended 

purpose, and even where there is no mention of such liability in the sales contract, the default 

rules of the FSGA and the CISG can become applicable exposing an industrial solution pro-

vider to potentially extensive liability.189 

 

This is where other limitation of liability clauses become important and can limit the seller’s 

liability to a certain aggregate amount and only to direct losses. The fact that the contract 

contains a clause excluding liability for fitness for intended purpose does not mean that the 

seller cannot be held liable where the goods prove unfit for their ordinary purposes,190 or 

where they are not in conformity with the contractual description. The latter is especially 

relevant where the buyer’s specific needs are stated in the sales contract, which is fairly 

common in a transaction between an industrial solution provider and a buyer. This highlights 

the importance of not only limiting liability for the goods’ fitness for their intended purpose, 

 
188 As earlier noted,  these have become a somewhat general practice in B2B trade. See Kurkela (2003), 183. 
189 This is where FSGA or CISG is the governing law for the contract.  
190 Yet, as stated earlier sales contracts commonly exclude all implied warranties including that for the goods’ 

fitness for their ordinary purposes. 
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but also and perhaps even more so that of adequately limiting overall liability and having an 

appropriate aggregate liability cap in the contract.  

 

The parties can use a choice-of-law clause to exclude the application of the CISG or the 

FSGA from their contract, where these would otherwise become applicable. In fact, in the 

past decades there has been a rather strong tendency to exclude the CISG from international 

sales contracts.191 However, simply the fact that neither FSGA nor CISG is the governing 

law does not necessarily mean that there would be no liability for the goods’ fitness for their 

intended purpose, as similar provisions can be found in the sales law of several national 

jurisdictions.192  

 

It should also be noted that the CISG becomes applicable where the rules of private interna-

tional law lead to the application of the law of the contracting state.193 Consequently, CISG 

may become applicable where the choice-of-law provision in an international sales contract 

refers to the law of a contracting state to the CISG, such as to the laws of Finland. This also 

emphasizes the importance of limitation of liability clauses, even where the FSGA nor the 

CISG are not the governing law of the sales contract.  

 

Another contractual solution to limit liability for the goods’ fitness for the buyer’s specific 

needs and purposes is to expressly link such liability to the written specifications and appli-

cations provided by the buyer and as included in the sales contract. An entire agreement 

clause may also accomplish a similar result by limiting the possibility of the buyer to rely 

on evidence beyond the written contract. Yet, there is some uncertainty as to how entire 

agreement clauses will be interpreted and applied, and a clear limitation of the seller’s re-

sponsibility in relation to the goods’ fitness for the buyer’s specific needs and applications 

can be argued to present a clearer and a more certain solution. Where there is a performance 

guarantee provided to the buyer, the goods’ fitness for the specific intended purposes can 

also be linked to performance values and the seller’s liability limited to liquidated damages 

as set out in the guarantee.  

 

 
191 Schwenzer & Hachem (2009), 125-126. It should be noted that this statement is based on findings that 

date back over a decade, and it is uncertain whether the past years have witnessed a different trend. However, 

this conclusion is also in line with the experience of the writer within the industrial manufacturing industry.  
192 See supra note 2.  
193 Art. 1 CISG.  
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This is argued to provide a rather beneficial solution for both parties. The buyer can rely on 

the responsibility of the industrial solution provider to ensure the goods’ fitness for the pur-

poses and applications it has specified, and the liability of the industrial solution provider is 

limited to only such purposes and applications that the buyer has clearly and expressly pro-

vided. Yet, even in such a case and admittedly in any sales contract, it is advisable to have 

appropriate limitations of liability such as an aggregate liability cap and exclusion of liability 

for indirect losses, and to exclude any implied warranties.   

 

3.5.  Potential defenses against a non-conformity claim 
 

The fact that the goods prove unfit for the buyer’s purposes, and even where liability would 

be established under 17(2)(2) § FSGA and 35(2)(b) CISG, does not necessarily mean that 

there is a non-conformity and that the industrial solution provider would be liable. Therefore 

and to conclude this chapter, it is useful to briefly consider some defenses that are available 

to an industrial solution provider and that can be used to escape liability under the FSGA 

and the CISG.    

 

Where a buyer makes a claim of non-conformity on the grounds that the goods are not fit for 

its specific purposes, an industrial solution provider could resort to the defense that this is 

not caused by a defect in the goods it has supplied, but by other reasons not attributable to 

the industrial solution provider. In many cases, whether the goods function properly in a 

certain application or whether they are able to reach certain performance objectives depends 

on several different factors, and not only on the functionalities of the goods purchased from 

a single seller. The goods’ unfitness for the buyer’s needs could be attributable to for exam-

ple incorrect use of the goods, or modification of the goods subsequent to their purchase.194  

 

It may also be argued that the conditions in which the goods are used do not in reality cor-

respond to the information that was provided to the industrial solution provider and based 

on which the selection of the appropriate goods was made.195 Yet, here the question on 

whether the industrial solution provider knew or ought to have known of the actual condi-

tions can become relevant and limit the availability of this defense.196  

 
194 See for example Textile products machines case, ICC Arbitration 2002, where this matter and similar rea-

sons for the goods’ non-conformity attributable to the buyer were discussed.  
195 This defense was used in the non-public arbitration case, where the information provided by the buyer 

contained inaccuracies with respect to the characteristics of the commodity on the site. See supra note 133.  
196 See section 3.2.2.3. 
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An industrial solution provider could also claim that the goods’ unfitness for the buyer’s 

specific needs is attributable to a component or a part purchased from another seller.197 This 

is especially relevant, where the goods purchased from the industrial solution provider form 

only a small portion of a large-scale project or process, and where the buyer has procured 

goods from many other sellers. It is arguably more difficult for the buyer to establish causa-

tion between the goods purchased from the industrial solution provider and the failure of the 

final product to be fit for its specific needs, where final product consists of parts and com-

ponents from several other sellers. Yet, it should be noted that the buyer can potentially claim 

joint liability of two or more component suppliers from which it has procured goods.   

 

Additionally, an industrial solution provider could attempt to argue that the buyer knew or 

ought to have known of the non-conformity prior to the conclusion of the contract. This 

could function as a successful defense where the industrial solution provider can show that 

it notified the buyer that the goods would not be fit for its purposes prior to the conclusion 

of the contract. Yet, even here the industrial solution provider should ensure that it has made 

a clear reservation that the goods may not be applicable for the buyer’s specific purposes.198 

The ability of an industrial solution provider to rely on buyer’s examination of the goods 

prior to the conclusion of the contract is limited, as it is fairly difficult to ascertain the goods’ 

fitness for certain specific purposes in such a superficial examination.  

 

Another defense available to an industrial solution provider could be that the buyer failed to 

give timely notification of the non-conformity. Yet, it should be noted that the reasonable 

time period for discovering a defect relating to the goods’ applicability for a certain purpose 

can be fairly long. In contrast to the FSGA, CISG imposes a final time limit of two years for 

providing the notice.199 The time period for giving notice may also be governed by a separate 

warranty provided to the buyer.  

 

The success of the parties’ claims and many of these defenses depends on the evidence avail-

able to the parties to support their arguments. Investigation into which factors contributed to 

the fact that the goods are unfit for the buyer’s specific needs or do not reach the desired 

performance objectives necessitates a potentially detailed inquiry into the goods and 

 
197 Järvinen (2005), 95. 
198 See section 3.2.4.2 and especially supra note 174. 
199 Art. 39(2) CISG.  
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conditions on the buyer’s site, and administration of various tests. This is also where expert 

opinions can play a central role in supporting the parties’ arguments in adjudication. The 

success of the parties in making their claims can be argued to somewhat depend on the re-

sources available to the contracting parties, and for example whether the contracting party is 

able to procure an expert to provide a reasoned opinion to support its arguments. This is 

where a smaller company with fewer resources may find itself in a disadvantaged position 

in comparison to a larger and more powerful counterparty.  
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4. Feasibility of the current framework on seller’s fit for purpose 

responsibility 
 

Examination of seller’s fit for purpose responsibility under 17(2)(2) § FSGA and Article 

35(2)(b) CISG and their application to an industrial solution provider has highlighted several 

problematic issues in these provisions. What also became apparent is that these issues are 

not unique to sellers that can be characterized as industrial solution providers but are of much 

broader relevance and can pose challenges to many other sellers in today’s B2B trade for 

goods.  

 

This chapter seeks to analyze the feasibility of the current FSGA and CISG legal framework 

on seller’s fit for purpose responsibility within the context of B2B sales transactions. It will 

conclude with some proposed solutions and insights from other jurisdictions.  

 

4.1.  Assessment of the current legal framework – functional approach 
 

Sales law is a specialized branch of contract law, which similarly to other fields of law can 

be seen as a tool to serve various functions and objectives. These functions have evolved 

over time from classical theories emphasizing party autonomy and contract as a binding 

promise,200 to social contract law theories that promote reasonableness and view contract 

law as a means to protect the weaker contracting party and to advance social welfare.201 The 

law and economics approach and the idea of contract law as a means to achieve economic 

efficiency have also gained increasing foothold in the past few decades.202    

 

The role of contract law depends on the nature of the contract and the contractual relation-

ship. Social contract law theories are associated with consumer welfare, whereas economic 

efficiency arguments are more prominent within the context of B2B transactions,203 which 

are also at the focus of this study.  

 

A functional approach has been selected to assess the feasibility of the current legal frame-

work of the FSGA and the CISG on seller’s fit for purpose responsibility within the context 

of B2B sales transactions. With this approach, this analysis treats law as a functional system 

 
200 Hemmo (2003), 16-17. 
201 Wilhelmsson (1995), 25-38.  
202 Hemmo (2003), 24-28. 
203 Keskitalo (2000), 33. 
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and as the means to achieve certain goals and objectives.204 It seeks to evaluate to what extent 

17(2)(2) § FSGA and Article 35(2)(b) CISG achieve the central functions of contract law, 

and especially those fundamental within the context of B2B contractual transactions.  

 

While there would surely be other suitable methods for this analysis,205 it is argued that 

evaluation of whether the FSGA and CISG provisions fulfill their purpose in the broader 

realm of contract law is an efficient measure of their utility and success. Furthermore, this 

approach provides a systematic and structured method for analyzing the question at hand. 

The aim is not to extensively cover all functions of contract law, but to highlight those 

providing valuable insights for the topic of this study.  

 

4.1.1. Binding and enforceable agreements and foreseeability 

 

A fundamental function of contract law is to provide a legal framework for the creation of 

binding and enforceable agreements.206 It serves to protect legitimate interests of contracting 

parties in that it provides for foreseeable obligations and consequences for breach, and makes 

it possible to enforce such obligations and claim remedies from the contracting party in 

breach.207 This in turn facilitates the transfer of assets and consequently the trade of goods 

and services in the market.208 

 

While there is little doubt as to whether the obligations and consequences under 17(2)(2) § 

FSGA and Article 35(2)(b) CISG are binding and enforceable, it could be questioned 

whether these are sufficiently foreseeable. The evaluation of the two conditions under these 

provisions necessitates a case-by-case analysis of the circumstances surrounding the conclu-

sion of the contract and the characteristics of the contracting parties.  

 

While it is fairly reasonable that the seller has the obligation to ensure the goods’ fitness for 

specific purposes that are clearly and expressly made known to it, this becomes less clear 

where the seller can be held liable for specific needs and purposes that are conveyed implic-

itly. This raises questions as to how much a seller can be expected to scrutinize the infor-

mation available, the buyer’s conduct and the surrounding circumstances and how much it 

 
204 Smits (2009) 14. 
205 The functional approach has been criticized for example by Smits. See section 1.3. 
206 Hemmo (2003), 3-5. 
207 Kurkela (2003) 21. 
208 Kurkela (2003) 11. 
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should actively investigate the buyer’s specific needs beyond what is expressly stated. It 

seems that adjudicators can take varying approaches to these questions and to what can be 

expected from a seller. Thus, it seems that there is a certain degree of lack of foreseeability 

in the interpretation of the first condition under 17(2)(2) § and Article 35(2)(b), and it is 

difficult to anticipate what the seller should know and how it should conduct to fulfill its 

obligations.  

 

While the first condition under 17(2)(2) § and Article 35(2)(b) arguably raises more uncer-

tainty, matters are not necessarily much clearer under the second condition on whether the 

buyer can reasonably rely on the seller’s skill and judgment. The evaluation of this condition 

necessitates an assessment of the individual characteristics of the contracting parties and the 

circumstances surrounding the transaction, and it is not necessarily easy to anticipate 

whether the seller can successfully rely on this as a defense. From the earlier examination it 

seems that manufacturers and specialist sellers should not expect to be able to resort to this 

defense. This in turn increases the importance of understanding the obligations arising from 

the first condition, which are not always easy to understand and anticipate. 

 

On the other hand, it could be questioned whether the obligations and consequences of many 

other provisions of the FSGA and the CISG are similarly unforeseeable and unclear. The 

buyer cannot rely on a defect if it fails to give notice of the defect within a reasonable time 

after it discovered or ought to have discovered the defect.209 When it ought to have discov-

ered the defect or what constitutes a reasonable time for giving notice can be argued to be 

equally unforeseeable to the buyer.210 The buyer can terminate the contract, if the breach can 

be considered fundamental or of substantial importance to the buyer.211 However, it is not 

necessarily always easy for the buyer to foresee when the breach meets these criteria and 

consequently when this remedy is available to it.  

 

Both FSGA and CISG are general sales law that is applicable to a broad range of different 

sales contracts instead of a specific type of contract or contractual relationship,212 and this 

 
209 32 § FSGA and Art. 39(1) CISG.  
210 Flechtner also discussed this issue. Flechtner (2008), 15. 
211 The former is the standard under the CISG and the latter under the FSGA. See 39(1) § FSGA and Art. 

49(1) CISG. Under the FSGA the seller must have known or ought to have known that the breach is of sub-

stantial importance to the buyer.  
212 Hemmo (2004), 5. Examples of special contract law in Finland are the Consumer Protection Act, Code of 

Real Estate, and Insurance Contracts Act. 
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perhaps explains to some extent the general nature and ambiguity of their provisions. With 

regards to the CISG, its open-endedness and resulting uncertainty can at least partially be 

attributed to the need to find a solution acceptable to contracting states from various legal 

cultures.213 Moreover, while only a few examples are pointed out here, there undoubtedly 

are other similar instances not only in the FSGA and the CISG, but in many other laws and 

regulations.214 

 

This surely does not mean that these provisions or the FSGA and the CISG would be poorly 

drafted or that they would fail to achieve this fundamental objective of contract law. Nor 

does it mean that general law would not be an appropriate legislative solution. The interpre-

tation and application of law is inherently tied to the specific facts and circumstances of each 

case, and a certain level of uncertainty is unavoidable.  

 

The fact that the obligations and consequences should be foreseeable cannot be taken to 

mean that the contracting parties should be able to anticipate these with absolute or even 

nearly absolute certainty, which is arguably a virtual impossibility. Rather, the obligations 

and consequences of breach should be sufficiently foreseeable in order to promote rational 

behavior and to allow the contracting parties to adequately plan their conduct and to manage 

the contractual risks.215 Moreover, contracting parties themselves are not seeking for abso-

lute certainty as to the content of the norms and their obligations to be able to commit to a 

transaction.216 Instead, they are satisfied with a sufficient indication and understanding of 

their obligations, consequences of breach and the associated risks.217   

 

Thus, while there is notable lack of clarity and foreseeability associated with the current 

rules on seller’s fit for purpose responsibility, considering the inherent nature of law and that 

a similar argument could be made for many other legal provisions, it would seem inaccurate 

to conclude that the obligations and consequences under these rules are not sufficiently fore-

seeable and as such fail to achieve this central function of contract law.   

 

 
213 Schlechtriem (2005), 4. 
214 One example could be taken from 33 § Contracts Act on what constitutes circumstances that would make 

a transaction incompatible with honor and good faith and subsequently function as grounds to invalidate a 

contract.  
215 Kurkela (2003), 22-24 and 66.  
216 Hemmo (2003), 7. 
217 Ibid. 
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It should also be noted that the significance of contract law in promoting foreseeability in 

B2B trade is somewhat limited, as disputes are often settled by the contracting parties pri-

vately and the outcome is not subject to contract law norms and how these are applied by 

adjudicators, but to what the parties agree upon in their negotiations.218 An outcome that is 

satisfactory to both parties may be similarly unforeseeable and unpredictable, and this is not 

attributable to and cannot be solved by any amendments to the current legal framework.  

 

4.1.2. Default terms and gap-filling  

 

Another important function of contract law is to serve as a set of default rules that can be 

used to fill in potential gaps in contracts that the parties have been themselves negotiated 

and concluded. This function is especially central to B2B sales transactions that are primarily 

governed by default rules such as those of the FSGA and the CISG, and there is little man-

datory law applicable to such transactions.219  

 

A central premise behind default rules is that contracts are by nature incomplete and contain 

gaps that necessitate existence of default rules which can where necessary be placed into the 

contract.220 Negotiating a perfectly complete contract that accounts for all possibilities and 

even for the most remote risks would incur high transaction costs to be borne by the con-

tracting parties.221 To reduce transaction costs associated with each contract, parties con-

clude contracts where they specify the central aspects of their transaction and agree upon a 

mutually satisfactory allocation of the foreseeable risks.222 It has also been argued earlier 

that it would be idealistic to assume that all contracts always undergo a stringent review and 

that all significant risks are accounted for. Thus, while the goal is to include in the contract 

all aspects that are central to the transaction and to allocate all foreseeable risks, even this 

may not always be the reality in practice.  

 

Where a contingency that the contracting parties have not accounted for in their contract 

materializes, this is left to be filled in by default rules. According to the economic theories, 

default rules should provide for terms that in the absence of transaction costs the parties 

 
218 Hemmo (2003), 7. 
219 Hemmo (2003), 566-567. 
220 Baird (2017), 12. 
221 Cooter & Ulen (2004), 211-212. 
222 Ibid. 
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would have agreed to include into their contract.223 In case the sales contract is silent on 

seller’s fit for purpose liability, the matter will be settled by resorting to the default rules of 

for example the FSGA and the CISG. The intention behind the second paragraph of 17 § and 

Article 35 is to offer a general description of quality that the parties would have written into 

their contract had they included a provision on the specific issue.224   

 

While default rules may not be perfect for each and every transaction, they should present a 

suitable solution for most contracts.225 If the law provides for default rules that a majority or 

even a large number of contracting parties do not accept, it does little to achieve its purpose 

as the parties are forced to modify the rules and to incur the resulting transaction costs.226   

 

Limitation of liability clauses are acknowledged as a general trade practice especially in B2B 

sales contracts, and sellers commonly attempt to exclude liability for fitness for intended 

purpose.227 Moreover, it is argued that buyers are rather willing to accept such clauses and 

to rely on the express contractual specifications and warranties as the basis for seller’s defect 

liability.228 Where the buyer is acting as a seller, it is likely that it will also attempt to simi-

larly limit its liability in the sales contract.229 

 

Thus, it can be argued that the utility of 17(2)(2) § FSGA and Article 35(2)(b) CISG as 

default rules is rather limited. Where the aim of default terms is to reduce transaction costs 

by providing for rules that the parties do not always have to include in their contract, the 

current provisions seem to have the opposite effect as the parties often expressly exclude 

implied warranties for fitness for intended purpose from their contract. 

 

Admittedly, this same argument could be made for many other provisions of the FSGA and 

the CISG, not just those on seller’s fit for purpose responsibility. It is fairly common that the 

sales contract excludes all implied warranties, including that for the goods’ fitness for their 

 
223 Cooter & Ulen (2004), 211-212. 
224 Honnold (1999), 252. 
225 Baird (2017), 12. 
226 Veljanovski (2007), 123. 
227 DiMatteo (2013), 258. 
228 This argument is based on the fact that exclusion of seller’s liability for fitness for intended purpose is 

common in general conditions, such as NL 09, NLM 10 and ORGALIME S 2012, and in standard clauses in 

literature. For the latter, see for example DiMatteo (2013), 102. This is also based on the, albeit rather lim-

ited, professional experience of the writer within the industrial manufacturing industry.  
229 Kurkela (2003), 184. 
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ordinary purposes, and liability for indirect damages, both of which would be provided for 

by the default rules of the FSGA and the CISG.230 Furthermore, parties commonly negotiate 

to specify how and where the goods are to be delivered and at whose cost and risk, instead 

of relying on the default rules provided for in the FSGA and the CISG.231  

 

Drafting default rules that the parties would have anyhow agreed upon and that are suitable 

even for the majority of cases can be argued to be impossible, and this is more a theoretical 

premise than a realistic prospect. It can also be debated to what extent the issue of increased 

transaction costs actually exists in practice. Standard terms and conditions often contain 

clauses for excluding liability for fitness for purpose, which are readily available to be in-

serted into a sales contract and there is no need to draft the clause individually for each 

contract. Moreover, if buyers are quite willing to accept such clauses, it seems that the effort 

to include the clause into a contract is not very significant. 

 

Some scholars have argued that especially in B2B transactions default rules serve to high-

light to the contracting parties which clauses they should consider and potentially modify or 

exclude from their contract.232 In line with this logic, FSGA and CISG provisions on seller’s 

fit for purpose responsibility raise this matter to the attention of the parties and leave to their 

negotiation how they wish to allocate the risk. Even where the outcome of such negotiations 

is to exclude such liability, in this respect the provisions have achieved their purpose. Alt-

hough this logic certainly has its merit, it is somewhat contradictory to the idea that default 

rules function to reduce the need for the parties to expressly negotiate all terms into their 

contract. 

 

It has also been argued that where a contracting party wishes to use special customized terms 

instead of default terms, it should bear the transaction costs to expressly negotiate and in-

clude these terms in the contract.233 Yet, considering that limitation of liability clauses are 

rather common in today’s B2B trade, it is debatable which one is actually the special cus-

tomized term, a clause that includes liability for fitness for intended purpose, or a clause that 

excludes it.  

 
230 DiMatteo (2013), 27 & 103. Note that grounds for claiming indirect damages under the FSGA and CISG 

differ. See section 3.1. 
231 Contracting parties often use the ICC Incoterms to specify this. See Ramberg (2011), 55-56. 
232 Sandvik & Sisula-Tulokas (2013), 197, see footnote 190.  
233 Baird (2017), 12. 



 

60 

 

 

It can be concluded that from this perspective the current legal framework is perhaps more 

problematic in theory than in practice. Clauses to exclude liability for fitness for intended 

purpose are readily available to be inserted into sales contracts, and buyers are rather willing 

to accept such clauses, and subsequently the transactions costs are not that significant. Yet, 

it does not seem very practical to have default rules that the contracting parties are more 

likely to exclude than to apply to their contract. This raises the question whether it is neces-

sary to have such rules in the first place, or whether they should be modified to reflect the 

outcome that the parties generally reach in their contractual negotiations.    

 

4.1.3. Efficient allocation of risks and efficient information exchange 

 

Contracts serve as the means to distribute risks between contracting parties, and contract law 

seeks to uphold the distribution of risks that the parties have agreed upon in their contract.234 

Parallel to this, contract law also functions to allocate contractual risks between the par-

ties.235 This could be where the parties’ allocation of risks contradicts with mandatory law, 

or where the parties have not accounted for and allocated a certain risk in their contract.236 

 

According to economic scholars contract law should promote efficient allocation of contrac-

tual risks, and the risk should be allocated to the contracting party that is considered as the 

more efficient risk-bearer.237 In case of non-conformities, the risk should be allocated to the 

party in whose sphere of influence the factors that give rise to the non-conformity exist.238 

In making this determination, consideration should be given to which contracting party has 

the best means to prevent the risk from materializing and which party is best able to bear the 

resulting losses.239 Efficient allocation of risks provides incentives for the contracting parties 

to prevent the materialization of foreseeable risks, and subsequently reduces their negative 

consequences. 

 

The contracting party that is better able to prevent materialization of the risk is commonly 

the one possessing superior knowledge on the matter.240 For example, a seller is generally 

 
234 Veljanovski (2007), 126. 
235 Ibid. 
236 Keskitalo (2000), 96. The latter relates to the function of contract law as a set of gap-filling default rules.   
237 Veljanovski (2007), 126. This idea originates from the theory of Posner and Rosenfield. See Posner & 

Rosenfield (1977) 83-118. 
238 Henschel (2004), 3.  
239 Hemmo (2003), 58-59. 
240 Ibid. 
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expected to have the best knowledge on the features and functionalities of the goods that it 

sells, and by disclosing a material fact about the goods to the buyer the seller can prevent a 

non-conformity and consequentially is the more efficient risk-bearer. 

 

Contract law should promote efficient exchange of information between market actors that 

can be differently positioned in the level of knowledge they possess and in their ability to 

seek for information.241 Access to information allows parties to make informed choices lead-

ing to better purchasing decisions and more value-adding exchange within the market.242 On 

the other hand, obligations to disclose information can hinder the incentive to perform due 

diligence,243 such as that of the buyer to seek information about the goods it is purchasing. 

This can lead to irrational behavior and inefficient use of information.244 Contract law should 

aim to strike a balance between the parties’ information duties, on the one hand the duty to 

disclose information and on the other hand the duty to perform due diligence, that promotes 

efficient allocation of risks and efficient exchange of information.  

 

Under 17(2)(2) § FSGA and Article 35(2)(b) CISG the buyer is obligated to make known to 

the seller its specific intended purpose for the goods, where it has such special needs beyond 

the ordinary use of the goods. This can be viewed as a due diligence obligation on the part 

of the buyer in that it bears the responsibility to communicate its special needs to the seller 

and in this way to ensure that the goods it is purchasing meet its needs.  

 

The buyer generally possesses the best knowledge on its needs for the goods and is best 

positioned to find out such information. In contrast, the seller cannot be expected to have 

knowledge of the buyer’s subjective intentions and special needs for the goods unless these 

are made known to it. Thus, the buyer is better able to avoid the risk of non-conformity by 

clearly expressing its special needs to the seller and should bear the risk of non-conformity, 

where it fails to do this. 

 

 
241 Wuolijoki (2009), 69. 
242 Schwartz (2002), 118. This argument could have been made in KKO 1993:130 to support the finding that 

the contractor owed a duty to notify the developer of the consequences resulting from changes to the original 

construction plan. Had the contractor disclosed the information, this would have likely led to a better-suited 

construction plan and higher aggregate economic gain for both parties. For more discussion on this, see 

Hemmo (2003), 58. 
243 Wuolijoki (2009), 58. 
244 Hemmo (2003), 23. It should be noted that these arguments are made in the context of B2C relationships, 

but they can arguably be applied to B2B transactions as well.   
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In turn, the seller is obligated to disclose to the buyer whether the goods are fit for the specific 

purposes that the buyer has made known to it. The seller can generally be expected to possess 

the best knowledge on the goods that it sells and to have the best ability to find out this 

information. It is therefore also better able to detect and avoid the risk of non-conformities 

and should bear the risk of the goods’ unfitness for the buyer’s known special needs and 

purposes.  

 

As such the current legal framework seems to facilitate efficient information exchange and 

allocation of risks. The buyer expresses its special needs to the seller, and the seller ensures 

that the goods are fit for such needs, or where it is unable to do this, the seller informs the 

buyer of this fact. The buyer bears the risk of sufficiently making known its special purposes 

to the seller, and the seller bears the risk of non-conformity where the goods are not suitable 

for the buyer’s known special purposes. 

 

However, whether these provisions promote efficient allocation of risks and efficient infor-

mation exchange becomes less clear, when considering that information on the buyer’s spe-

cial needs can also be made known to the seller implicitly. This means that the buyer does 

not necessarily have to clearly state its special needs, but these can become sufficiently vis-

ible to the seller from the other information available, the buyer’s conduct, or other circum-

stances surrounding the conclusion of the contract. 

 

Consequently the buyer, which can be expected to possess the best knowledge on its needs, 

does not bear the risk of ensuring that this information is clearly communicated to the seller, 

and this risk is shifted to the seller, which has less information on the buyer’s special needs 

and less capabilities to find out this information. This does not provide proper incentive for 

the buyer to ensure that its needs are clearly communicated to the seller and may lead to 

inefficient use of information. Moreover, it can result into the materialization of a non-con-

formity, where this could have been avoided had the buyer communicated its needs to the 

seller sufficiently clearly. 

 

The FSGA and CISG framework on seller’s defect liability is to a large extent premised on 

the notion of caveat venditor,245 and that the seller has the better knowledge on the qualities 

 
245 The Latin phrase caveat venditor means “let the seller beware”.   
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of the goods and is therefore better able to detect and avoid the risk of non-conformities.246 

However, in the case of 17(2)(2) § and Article 35(2)(b) the question is not only about the 

information on the goods, but also that on the buyer’s special purposes for the goods, which 

clearly fall within the sphere of influence of the buyer. It seems that in drafting the provisions 

on seller’s fit for purpose responsibility the legislators have somewhat neglected this and 

shifted information obligations and the risk to the seller, where the buyer has the superior 

information and is the more efficient risk-bearer. 

 

Much of this criticism is premised on the fact that under the current legal framework buyer’s 

specific needs can be made known to the seller implicitly. Yet, this does not mean that in all 

or even in the majority of cases such an argument by the buyer would be successful. The 

buyer’s special needs must have been visible to the seller, and the seller must or ought to 

have known of such needs. How this standard is applied in practice depends on the adjudi-

cators, and it seems that while some adjudicators apply a lower burden, others may impose 

a rather heavy burden on the buyer to make its special needs sufficiently known to the seller. 

Additionally, the buyer must have relied on the seller’s skill and judgment, and where it has 

not communicated its special needs to the seller sufficiently clearly, it can be considered that 

it has not relied on the seller in the selection of the goods for its needs.  

 

Moreover, the starting point to the sales transaction is that the buyer needs goods for certain 

specific purposes and wishes to purchase goods that are fit for such purposes. Hence, the 

buyer is likely to be incentivized to make its special needs clearly known to the seller and to 

avoid buying unusable and potentially worthless goods. This is especially true where the 

buyer has complex needs for the goods that are crucial for the success of the purchase, which 

is commonly the case where it transacts with an actor that can be characterized as an indus-

trial solution provider. 

 

Even where the seller would be found liable for the non-conformity, dispute resolution gen-

erally takes time, and the buyer may be faced with delays and costs before the goods are 

repaired or replaced, which may also impact the buyer’s performance towards its own cus-

tomers. It would therefore be inaccurate to claim that there is little incentive on the buyer to 

perform due diligence and to ensure that its special needs are sufficiently clearly 

 
246 Henschel (2004), 3 and Gillette (2016), 75. Especially in international sale, this can also be explained by 

the fact that the buyer commonly purchases the goods without having seen or inspected them.   



 

64 

 

 

communicated to the seller. It could even be questioned whether the current framework sig-

nificantly hinders such incentive and whether there is an issue of inefficient information 

exchange and inefficient allocation of risk in practice.  

 

It may be that in most cases where the seller is held liable for the goods’ unsuitability for the 

buyer’s purposes, such purposes were sufficiently clearly communicated to the seller leading 

to a desired efficient allocation of risk. Whereas, an opposite situation where such an effi-

cient balance is not achieved is a less likely possibility. Yet, there seems to be little justifi-

cation from the economic rationality and efficiency perspective to have the possibility to rely 

on implicit communication, and especially within the context of B2B trade, lack of a clear 

economic efficiency justification is argued to be rather problematic. 

 

4.1.4. Protection of the “weaker” contracting party 

 

Lastly, this analysis will focus on the role of contract law in protecting the contracting party 

that due to its characteristics or the surrounding circumstances is in a weaker position com-

pared to its counterparty in the transaction.  

 

Past decades have witnessed increasing prominence of theories that emphasize the social 

dimension of contract law and its role in balancing the power asymmetry in the market, 

where actors are differently positioned in terms of their knowledge, resources, and market 

power.247 This has brought about a person-oriented approach to contract law, where more 

consideration is given to the individual characteristics and capabilities of the parties, instead 

of treating them simply as a seller and a buyer, or as a creditor and a debtor.248 Social contract 

law theories are most visible in the regulation of B2C transactions, but these have paved the 

way also to general contract law and to a broader range of contracts including those between 

professional parties.249  

 

It may seem odd that social contract law theories and protection of the weaker party are 

included in this discussion that is focused on B2B sales transactions, where the idea of a 

“weaker party” is somewhat foreign.250 However, it is argued that this function of contract 

 
247 Hemmo (2003), 19-21. 
248 Wilhelmsson (1993), 22-23. 
249 Lehtinen (2006), 242-243 & 245. 
250 Hemmo (2003), 31. 
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law is also visible in the current legal framework on seller’s fit for purpose responsibility, 

and thus this merits further consideration here. Unlike the previous sections, this discussion 

is not only from the perspective to what extent this function is fulfilled, but also whether it 

is feasible for a legal framework that is applicable to B2B contractual relationships to serve 

such a function.  

 

The current legal framework on seller’s fit for purpose responsibility is argued to provide 

protection to a buyer that wishes to purchase goods for a certain special purpose.251 The 

parties do not have to explicitly agree upon the goods’ applicability for the buyer’s special 

needs, and it is not necessary for the seller to have expressly consented to providing goods 

suitable for such needs. The buyer does not need to clearly communicate its special purposes 

to the seller, but it is sufficient that these were somehow visible to the seller and that the 

seller must or ought to have known about them. Moreover, the evaluation of the second 

condition on seller’s fit for purpose responsibility, that is whether the buyer could reasonably 

rely on the seller’s skill and judgment, necessitates a comparison of the individual charac-

teristics of the contracting parties, which can be argued to resemble the person-oriented ap-

proach associated with social contract law theories. 

 

This argument can also be supported by CISG legislative history and the intention of the 

drafters of the Convention to reduce uncertainty for the buyer and to adopt a solution that 

provides greater protection for the buyer.252 The KKO decision in the gravel case, where the 

seller was held liable for buyer’s special needs that became known to it after the conclusion 

of the contract, can be also argued to demonstrate this protectionist view towards the 

buyer.253  

 

As stated earlier, 17(2)(2) § and Article 35(2)(b) follow to a large extent the same logic as 

the other provisions on seller’s defect liability in that the seller can generally be expected to 

have the best knowledge on the goods it sells. Whereas, the buyer may only have information 

on its specific needs and purposes and not on which goods are suitable for such needs. Hence, 

 
251 Henschel describes the rules of Art. 35(2) CISG as “buyer-friendly”. See Henschel (2004), 9.  
252 Vienna Diplomatic Conference Meeting Records (15th meeting) 20 March 1980 paras 55-62 on the discus-

sion on a proposal made by the Federal Republic of Germany to make Art. 35(2)(b) dependent on consent. 

The representative of UK advocated for a solution that gives the buyer greater protection, and this was also 

supported by the Finnish representative. This was in the end agreed upon by the Committee, and the German 

proposal was rejected. See also Kröll (2011), 518. 
253 See supra note 103. 
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it can be argued that the seller’s fit for purpose responsibility is based more on the seller’s 

superior knowledge and better capabilities to avoid defects rather than on the idea of pro-

tecting the weaker party.  

 

While this argument certainly has merit, again it is important to highlight that in the case of 

17(2)(2) § and Article 35(2)(b) the starting point is that the buyer has special needs for the 

goods. Although the buyer may not know which goods are suitable for such needs, it should 

have the best knowledge on its specific needs and the best capabilities to find out this infor-

mation. Hence, the buyer should also bear the responsibility for clearly and comprehensively 

expressing its needs to the seller. The fact that this responsibility is somewhat lightened 

cannot merely be justified on the grounds that the seller possesses superior knowledge on 

the goods it sells. 

 

The imbalance between the responsibilities of the parties may be justified in B2C transac-

tions.254 in considering the consumer’s interests and needs. However, in B2B transactions 

there is little justification for the protection of the professional buyer against the seller. The 

buyer is a professional actor that can be expected to have extensive knowledge in its field of 

business and on the goods it manufactures and sells. Categorizing certain professional actors 

as weaker parties is not only unjustified but has also been argued to be rather problematic.255 

It is not very practical that a party engaging in B2B trade would continuously need to embark 

on a subjective evaluation on the status of its counterparty and to potentially bear the risk of 

transacting with what can be considered a weaker party.256 Accepting that certain profes-

sional actors are weaker than others can also lead to an unfair advantage to such parties and 

can incentivize willful ignorance on their part.  

 

The earlier discussion focused on a transaction between a professional buyer and an indus-

trial solution provider, the latter being characterized as an expert specialized in providing 

tailored solutions to its customers’ specific needs. As argued earlier, it is likely that, in 

 
254 Consumer protection is grounded in the idea that private individuals lack sufficient knowledge and capa-

bilities to fully understand the contracts they are entering into. Private individuals are also less able to bear 

significant risks. Yet, even the justification for additional protection of the consumer is not necessarily al-

ways clear and without its issues.  In this specific context, it can be argued that a B2C transaction does not 

eliminate the reality that the buyer’s specific purposes are its subjective intentions as to what it intends to use 

the goods for, and that the buyer generally has the best knowledge on this. For more on the justifications for 

consumer protection and the issues with this, see Hemmo (2003), 23 & 33. 
255 Lehtinen (2006), 236-247. 
256 Ibid. 
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interpreting what the industrial solution provider should have known and whether the buyer 

could rely on its skill and judgment, consideration is given to its expert role.  

 

It is arguably reasonable to apply more scrutiny to the knowledge and conduct of an expert 

party, and by taking on such a role, the expert knowingly assumes more responsibility and 

the associated risk. It could be argued that this is more protection of the buyer’s legitimate 

interests, rather than protection of the buyer as the weaker party. Moreover, this concerns 

the interpretation of legal provisions and not the manner in which the legal framework has 

been drafted.  

 

It seems that the current legal framework on seller’s fit for purpose responsibility has been 

designed with consideration to an idea of protection of the buyer. With respect to the FSGA, 

this protective approach can be partially justified by the fact that the FSGA is also applicable 

to consumer sales.257 Yet, it can still be questioned whether there is a need to make the cur-

rent framework more neutral and provide for any additional protection for the private buyer 

in consumer law. In contrast, the CISG expressly excludes B2C transactions from its 

scope,258 and it is rather interesting to speculate why its drafters have found there to be a 

need for additional protection of the professional buyer.  

 

Bringing a social dimension and the idea of protection of the weaker party to contracts be-

tween two professional parties can be argued to be both without justification and problem-

atic. Admittedly, in many cases grounds for allocating an obligation or risk to the seller is 

based on economic efficiency rather than protection of the weaker party, and thus this issue 

is perhaps not that significant in practice. Yet, it is argued that a legal framework that opens 

leeway for protection of the weaker party and does this to a certain extent at the expense of 

economic rationality and efficiency is not desirable for the regulation of B2B trade. 

 

4.2.  Concluding remarks, limitations, and considerations for further         

research 
 

To conclude, it can be argued that the current FSGA and CISG framework on seller’s fit for 

purpose responsibility does not fully achieve the central functions of contract law.  

 
257 This is unless otherwise is provided for in the mandatory provisions of the Consumer Protection Act. See 

4 § FSGA.  
258 Art. 2 CISG.  
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There is a notable lack of clarity and foreseeability associated with the current rules, which 

can expose especially the seller to potentially extensive liability. In certain instances, the 

application of these rules leads to inefficient allocation of risks and promotes inefficient 

exchange of information. At the same, and to a certain extent at the expense of economic 

efficiency and rationality, the current legal framework seems to be based on some ill-

founded idea of protecting the professional buyer. Furthermore, the utility of the current 

provisions as default rules seems limited in today’s B2B trade, and this can arguably be at 

least partially attributed to the aforementioned inefficiencies.  

 

It seems that the current framework lacks a clear economic efficiency and rationality justifi-

cation on which any legal framework, and especially one that is applicable to B2B transac-

tions, should arguably be grounded. This supports the conclusion that the current FSGA and 

CISG rules on seller’s fit for purpose responsibility do not provide for the most feasible and 

efficient legislative solution for regulating B2B trade. 

 

What appears to be the most problematic aspect of the current legal framework is that the 

buyer’s special needs can be made known to the seller implicitly. While simply the wording 

in the provisions does not mean that the seller would be held liable for such purposes, this 

opens the door for uncertainty as to what can be expected from the seller and gives leeway 

to adjudicators to apply varying standards to the matter. Whenever the seller is held liable 

for the goods’ unfitness for buyer’s implicit needs, this facilitates inefficient allocation of 

risks and inefficient exchange of information.  

 

There is little justification to why a professional buyer should be given additional protection 

and the opportunity to rely on implicit information. A professional buyer can be expected to 

have extensive knowledge and expertise and to act with care and diligence when conducting 

its business activities. Hence, it can also be expected to communicate any special needs it 

has for the goods with sufficient clarity and detail. This same is also expected from a pro-

fessional seller when disclosing material information about the goods to the buyer, and it is 

unlikely that courts would accept an argument from the seller that it fulfilled its duty to 

disclose by making a certain material fact known to the buyer implicitly. 

 

Yet, it can be questioned whether the inefficiencies highlighted in this analysis are signifi-

cant enough in practice to merit any amendments to the current legal framework. The current 
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framework provides for general rules for sales transactions, and where the professional con-

tracting parties consider these unsuitable for their transaction, they can fairly easily exclude 

or modify their application. Many of the issues raised are not unique to the provisions on 

seller’s fit for purpose responsibility, and these could function to challenge the feasibility of 

both the FSGA and CISG in their entirety and the feasibility of many other laws. It should 

also be recalled that the FSGA and the CISG as they now stand have governed domestic and 

international sales transactions for decades, and similar provisions on seller’s fit for purpose 

responsibility can be found in the sales law of several national jurisdictions.  

 

These limitations can be at least partially attributed to the functional approach of this analy-

sis, which can be criticized for the fact that no law is able to fully achieve its objectives, and 

this more a theoretical ideal than a realistic prospect. Such objectives should be considered 

more as guidelines to steer legislative work and to balance different and often conflicting 

interests. Thus, the conclusions of this analysis are to some extent limited by being based on 

theoretical underpinnings instead of how the legal framework actually serves professional 

sellers and buyers in practice. 

 

This analysis would have benefitted from a more empirical approach into how professional 

sellers and buyers treat seller’s fit for purpose responsibility in their sales contracts in prac-

tice. For example, it would have been useful to investigate how often and in what type of 

sales contracts the parties agree to exclude liability for fitness for intended purpose, and this 

could have been used to provide more current and validated evidence to substantiate the 

claim that this has become a common trade practice. It would also be interesting to gain more 

insight into how often disputes on seller’s fit for purpose responsibility actually arise in 

practice. These questions present both an intriguing and useful area for further research, and 

the findings can prove valuable in potential future legislative work. 

   

Despite these limitations, it is argued that the inefficiencies in the current legal framework 

on seller’s fit for purpose responsibility cannot be ignored. The findings of this analysis 

present a justified case for legislators and scholars to re-evaluate the feasibility of the current 

legal framework and to consider amendments to make it better meet the realities of today’s 

B2B trade. This applies not only to the FSGA and the CISG but also to the sales law of 



 

70 

 

 

several other national jurisdictions that contain similar provisions on seller’s fit for purpose 

responsibility, which are equally and some perhaps even more problematic.259 

 

4.3.  Proposed solutions and insights from other jurisdictions  
 

Lastly, it is useful to consider potential solutions to address the issues and challenges in the 

current legal framework on seller’s fit for purpose responsibility and whether there are any 

valuable insights to be gained from the solutions adopted in other jurisdictions. 

 

The first potential solution would be to completely remove seller’s fit for purpose responsi-

bility from the legal framework applicable to B2B sales transactions. Where needed, the 

seller and the buyer can in their contract agree upon and specify the purposes the goods must 

be fit for and the liability of the seller to ensure this. As both parties are professional actors, 

they can be expected to have the resources to negotiate such matters into their contracts, and 

contrary to what seems to be the view of some scholars,260 this should not be considered 

solely the seller’s responsibility.  

 

In fact, as the buyer is the party that possesses the special needs, it is arguably more its 

responsibility to make sure that these are sufficiently covered for in the sales contract. This 

is perhaps also what most diligent professional buyers in any case do, especially where they 

have complex needs for the goods. Where the contract is silent on the matter, it can be con-

sidered that the seller is not liable for the goods’ fitness for any special needs or purposes of 

the buyer, and there is no need to embark on an interpretation of the FSGA or CISG default 

rules. 

 

While this discussion has focused on transactions between two equal professional parties, it 

has been acknowledged that in B2C transactions there may be a justified need for providing 

additional protection to the consumer.261 To preserve this additional protection, the rules on 

 
259 For example, the wording of the U.C.C. implies an even heavier burden on the seller to investigate the po-

tential purposes of the buyer and eliminates any obligation of the buyer to make such purposes known to the 

seller. See § 2-315 U.C.C. For more discussion on this issue, see Corman (1958) 242-243. It is interesting 

that similar problems as discussed here were raised already in the 1950’s, however, they seem to have mer-

ited little subsequent discussion or consideration in legislative work, especially in relation to the FSGA and 

the CISG. 
260 Hellner and Ramberg argue that §17(2)(2) and Article 35(2)(b) have a disciplinary function that forces the 

seller to include in the contract details on the features of the goods and the applications it is liable to ensure 

the goods fitness for. Hellner & Ramberg in Nyrhinen (1996), 68. 
261 See supra note 254. 
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seller’s fit for purpose responsibility could be included in consumer law. In the context of 

the Finnish legal framework, this would mean that a provision similar to 17(2)(2) § FSGA 

would be inserted into the Finnish Consumer Protection Act. This approach has been adopted 

in the Danish Sale of Goods Act, where the provision on seller’s responsibility to ensure the 

goods’ fitness for the buyer’s particular intended purpose is only applicable to consumer 

sales.262  

 

In scholarly literature there is little discussion on whether seller’s fit for purpose responsi-

bility should be removed from legislation applicable to B2B sales transactions. Instead, it 

has been debated whether having such provision separately adds anything to what would 

have in any case followed from 17(1) § FSGA and Article 35(1) CISG together with inter-

pretation of the contract, which gives consideration to written or verbal exchange and con-

duct of the parties prior to the conclusion of the contract.263 Hence, what 17(2)(2) § and 

Article 35(2)(b) aim to accomplish could simply be solved by contractual interpretation, and 

having such separate provisions is to a large extent redundant.  

 

However, while the same end could be accomplished by contractual interpretation, there is 

a value in a provision that is specific to a certain dilemma or situation.264 A specific provision 

can be argued to be more understandable and clear on what the parties’ obligations are and 

how the risk is allocated. Moreover, it raises the matter to the attention of the parties and 

leaves it to their discretion to negotiate a solution that is suitable for their transaction.265  

 

Applying 17(1) § FSGA and Article 35(1) CISG to settle matters on seller’s fit for purpose 

responsibility can lead to more ambiguity and legal uncertainty, where even with their inef-

ficiencies the current legal framework provides a better solution. Thus, replacing 17(2)(2) § 

and Article 35(2)(b) with the more general rule on seller’s defect liability and contractual 

interpretation may do little to solve the issue, and it is argued that seller’s fit for purpose 

responsibility should either be completely removed, or the specific provisions maintained. 

 

 
262 Section 75(A)(2)(iii) Danish Sale of Goods Act. 
263 Routamo & Ramberg (1997), 146, Honnold (1999), 227 and Ramberg (2011), 91. 
264 Schlechtriem (1984), 21. 
265 Sandvik & Sisula-Tulokas (2013), 197, see footnote 190. 
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The second potential solution is to amend the wording and interpretation of the current pro-

visions on seller’s fit for purpose responsibility. What seems to be the most problematic 

aspect of the current framework is that it allows for the buyer’s special needs to be made to 

the seller implicitly. Accordingly, there is a fairly strong argument for eliminating such pos-

sibility and limiting the scope of purposes that the seller can be held liable for only to those 

that are communicated to the seller expressly.  

 

One way to accomplish this could be to make seller’s liability under 17(2)(2) § and Article 

35(2)(b) dependent on the seller’s consent. Such a consent requirement existed under the 

ULIS which was the law on international sales that preceded the CISG.266 A similar solution 

has also been adopted in German and Dutch sales law, where the good is considered to be in 

conformity where it is suitable for the use provided for under the contract.267 This would 

mean that the buyer has to clearly express its special needs and incorporate these into the 

sales contract in order to hold the seller liable for the goods’ fitness for such needs. 

 

However, the fact that the special purposes are limited to those provided for under the con-

tract does not necessarily mean that such purposes need to be explicitly stated in the contract, 

but this can also include purposes conveyed in written or verbal statements or that can oth-

erwise be interpreted to form a part to the contract.268 Thus, while this solution limits the 

scope of seller’s fit for purpose responsibility, it can also give rise to questions and uncer-

tainty.  

 

Lastly, a potential solution is to adopt and consistently follow a narrow interpretation of the 

rules on seller’s fit for purpose responsibility in B2B trade. In practice, this means that ad-

judicators applying 17(2)(2) § FSGA and Article 35(2)(b) CISG should give a narrow inter-

pretation to what the seller knew or ought to have known and should place a stringent ex-

pectation on the professional buyer and its obligations in expressing its special needs clearly 

and comprehensively. Additionally, adjudicators should instead of the general assumption 

 
266 Art. 33(1)(e) ULIS. 
267 § 434(1)(1) BGB and Art. 7:17(2) BW. Germany also argued for keeping the consent requirement in the 

wording of the CISG. See supra note 252. 
268 The wording of the ULIS includes purposes impliedly contemplated by the contract, and this can cover a 

wide range of various purposes hidden in the clauses of the sales contract. It is uncertain how the provisions 

of the BGB and BW are interpreted in this respect, and what uses intended under the contract (BGB) or pro-

vided for in the agreement (BW) include in practice. 
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on the seller’s superior expertise give more consideration to the professional buyer’s 

knowledge on its own special needs and purposes. 

 

This presents perhaps the quickest solution considering that any legislative changes are gen-

erally time-consuming and necessitate careful preparation. Yet, this is not say that adopting 

one consistent manner of interpretation would be easy or straightforward. This is especially 

true in the case of the CISG whose provisions are applied by courts, arbitral tribunals and 

practitioners in various countries and legal cultures.269  

 

It could be argued that such a narrow interpretation has already been to a great extent adopted 

and is applied by many adjudicators. However based on this evaluation, it is the contention 

of the writer that an interpretation of the FSGA and CISG provisions on seller’s fit for pur-

pose responsibility that would efficiently and equitably balance the obligations of two pro-

fessional parties is yet to be achieved. It may even be that achieving such a balance within 

the confines of the current legal framework is impossible and that the only means for reach-

ing a sufficiently satisfactory solution is to completely remove seller’s fit for purpose re-

sponsibility from law applicable to B2B trade.  

  

 
269 On this issue, see for example Schlechtriem (2005), 3-4 and Flechtner (2008), 2. 
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5. CONCLUSION 
 

This thesis has sought to address two questions, first what is the responsibility of an indus-

trial solution provider, a seller that provides tailored solutions to customer-specific needs, to 

ensure that the goods are fit for the special purposes of the buyer under the FSGA and the 

CISG, and secondly whether the current legal framework on seller’s fit for purpose respon-

sibility is feasible for B2B sales transactions for goods. 

 

On the first question, what became apparent is that the fit for purpose responsibility of an 

industrial solution provider can be extensive. There can be a high expectation on the indus-

trial solution provider to scrutinize and actively search for information and implicit indica-

tions of the buyer’s special needs, whereas there is seemingly less responsibility on the pro-

fessional buyer to clearly and comprehensively communicate its needs.  

 

However, what proved a central finding, but also a considerable limitation to the conclusions 

of this thesis, is that the extent of the fit for purpose responsibility of an industrial solution 

provider is to a large extent uncertain. It is based on a case-by-case assessment of the specific 

circumstances of the case, and adjudicators can apply varying, and potentially contradictory 

standards, to what can be expected on the one hand from the industrial solution provider and 

the other hand from the professional buyer. This challenge can also be attributed to the fact 

that an industrial solution provider is not an established term in legal scholarly literature, and 

there is little existing research or available case law that would consider seller’s fit for pur-

pose responsibility within this specific context. 

 

Despite these limitations it can be concluded that fit for purpose responsibility constitutes a 

considerable risk not only to an industrial solution provider, but also for other specialist 

sellers that provide tailored solutions to their customers and for any seller that manufactures 

the goods it sells. This can expose sellers to extensive costs to repair or replace and poten-

tially to re-engineer the goods, and to be paid as damages. The total costs resulting from 

liability for the goods’ unsuitability for the buyer’s needs can end up being a multiple of the 

expected profit margin of the sales contract. 

 

Hence, it is highly important for specialist manufacturers and for all sellers to be aware of 

this risk and to adequately manage this in their sales contracts. Liability can be fairly easily 
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excluded or limited by limitation of liability clauses, and these have become a generally 

accepted practice in B2B trade. However, it is argued that effective contractual risk manage-

ment also necessitates a clear and robust process for contract review and for approval of 

deviations from certain must-have clauses,270 as well as training for the sales personnel.  

 

On the second question, it was found that the current FSGA and CISG framework on seller’s 

fit for purpose responsibility is limited by several considerable inefficiencies. It seems to 

lack a clear economic rationality and efficiency justification, whereas it is designed with 

consideration to an ill-founded idea of protecting the professional buyer. The current frame-

work places excessive burden on the seller and does not adequately account for the respon-

sibility of the professional buyer, and such imbalance has little justification in B2B contrac-

tual relationships.  

 

Yet, the conclusions of this analysis are somewhat limited by its theoretical focus, and it can 

be debated whether the inefficiencies highlighted are as significant in practice. While these 

findings form a good starting point to a discussion on the feasibility of the current legal 

framework, considerable or even any changes to the status quo necessitate more substanti-

ated evidence on the inefficiencies of the current framework and their significance in prac-

tice. This calls for further and especially more empirical research into the matter and more 

dialogue between legislators, practitioners and legal scholars on how the current legal frame-

work serves professional sellers and buyers in today’s B2B trade. 

 

 

 
270 Must-have clauses in this context refer to contractual clauses that need to be included in each sales con-

tract to keep the contractual and financial risks at an acceptable level. Any deviation from such clauses re-

quires an approval from the legal department and/or business management. Exclusion of liability for fitness 

for intended purposes should certainly be one of these must-have clauses.  


