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Abstract: The year 2021 marks 36 years since the landmark Mitsubishi ruling – confirming the 

arbitrability of competition law-based claims, and overturning the then prevailing American Safety 

decision, which denied the arbitrability of competition law disputes. Mitsubishi was not only a landmark 

ruling in the U.S., but it also induced a similar change in Europe, firstly with the encouragement of the 
Commission and then followed by the CJEU in Eco Swiss. However, the development and clarification 

of EU competition arbitration has been relatively slow and scarce. That is due to the nature of EU 

competition law, which has a lot of open terminology, the lack of arbitration mentioned in the legislation, 

and often the unwillingness of CJEU to clarify important concepts due to lack of information. Also, 

arbitration proceedings are confidential by nature – which historically has been one of the main 

arguments against arbitrability of competition disputes – therefore, the development and clarification of 

EU competition arbitration has only come up in limited circumstances, mostly in the recognition and 
enforcement phase of the arbitral award or when the losing party has challenged the award. 

The current position is that competition law is an arbitrable subject-matter in the EU. That position is 

mostly based on the application of Articles 101 and 102 TFEU, which mostly arise in arbitration 

proceedings. However, when stepping out of the confined boundaries of those Articles, and considering 

whether Article 106 TFEU on exclusive right; Articles 107-108 TFEU on EU state aid; EUMR on 

concentrations or follow-on damages actions based on EU competition law infringements are also 

arbitrable, the answer is more ambiguous. In theory, the answer is yes, subject to limitations of the 

Commission’s exclusive competence, but in practice, the arbitrability of those EU competition law issues 
poses many challenges on arbitrators. This thesis explores the jurisdictional issues and limitations on 

arbitrators’ to arbitrate EU competition rules, related claims and follow-on action damages. 
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1. Introduction 

 

1.1 Background and Research Questions 

 

“…[T]he arbitration of competition law is the meeting of two black arts. At the 
risk of stating the obvious, arbitration is a private method of dispute resolution 
whereby the arbitrator is granted a limited jurisdiction by the disputants and 
empowered to make a final and binding award based on their respective rights. 
The notion of party autonomy is fundamental to the process. Competition law 
on the other hand is a public regulatory system, seeking to enforce public policy 
by prohibiting, preventing and punishing anti-competitive behaviour in the 
market place and…impos[ing] criminal liability in certain circumstances.”1 
(emphasis added) 

 

If arbitrability of competition law would be a mathematical equation, it would be in the style 

of arbitration x + competition law y = meeting of two black arts. However, while in algebra 

the variables are found and the equation is solved, the same simplicity does not apply to 

arbitrability of competition law, where the relationship is complicated by factors of party 

autonomy and public policy. 

 

Nevertheless, the above-mentioned quote by Bridgeman perfectly sums up the complex and 

rather contradictory relationship of the two imperatives of party autonomy and public policy 

between international commercial arbitration and competition law – firstly, involving multiple 

areas of law: arbitration law, procedural law, competition law and in some jurisdictions even 

criminal law, and secondly, often combined with an international dimension.2 Like Geradin 

and Villano argue, the ideology behind this thesis is that nowadays, the question whether 

arbitral tribunals can apply competition law provisions is not anymore the principal issue3 as it 

has been adjudicated by the courts of the U.S., the EU and followed by the courts of the EU 

Member States, that competition law is an arbitrable subject matter.4 However, this thesis 

emphasises that once the arbitrability of competition law was confirmed, and disputes 

involving antitrust elements came before arbitral tribunals, the interplay and development of 

these two black arts brought new issues, mainly ones related to how the lack of uniform 

 
1 Bridgeman 2008, p. 147. 
2 Ibid., p. 147. 
3 Geradin – Villano 2017, pp. 69, 75. 
4 Bridgeman 2008, p. 148. 
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international regulation on competition and arbitration confers less protection of statutory 

rights than judicial courts.5 

 

Furthermore, Komninos describes arbitration and competition law as a strange pair – one that 

is “regarded as inherently contradictory and incompatible, but also as inherently 

complementary and compatible to each other.”6 The idea behind the contradiction and 

incompatibility follows the thought of Bridgeman, as private autonomy is controlled for the 

sake of public interest, however, Komninos also argues that arbitration and competition law 

are both mutually complementary and compatible, as arbitration thrives in a free market 

economy where trade and competition are unrestricted, therefore indicating the higher the role 

of arbitration, the more competitive goods and services are traded.7 In addition, Komninos also 

points out the ultimate similar objective of both arbitration and the EU competition rules – to 

attain a true internal market by prohibiting trade barriers – which through the conclusion of 

arbitration agreements and implementation of arbitral awards in the global sense, develops 

international trade in goods and services, as well as the movement of people between 

countries.8 The important role of arbitration for an internal market was recognised already in 

Treaty of Rome, namely Article 293 EC which urged Member States to engage in agreements 

with each other to streamline the formalities of recognition and enforcement of court or tribunal 

decisions and arbitral awards.9 Blanco however reminds, that the interests at stake between 

NCA’s and arbitral tribunals are different, the former protect public interest by ensuring that 

competition in the internal market is not impaired, whereas the latter defend private interest of 

the parties in the form of compensation as a result of anti-competitive conduct.10 

 

This thesis is formulated on the following research questions, which are systematically 

discussed and concluded throughout the whole thesis. The goal is to provide a decisive answer, 

followed by a comprehensive analysis and reasoning which led to the answer. 

 

1. What type of jurisdictional, conflict of laws issues can arise when arbitrating EU 

competition law? 

 
5 Almășan (Almășan – Whelan eds) 2017, p. 142. 
6 Komninos 2009, p. 2. 
7 Ibid., p. 3. 
8 Ibidem. 
9 Ibid., p. 4. 
10 Blanco et al (Blanke – Nazzini eds) 2012, ES-286 
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2. Can arbitral tribunals decide on EU competition rules laid down in Articles 101-108 

TFEU and related claims in EUMR? If so, are there any restriction or limitations to 

their application? 

3. Is arbitration an appropriate tool to handle damages claims for breach of EU 

competition law? Whether and, if so, in what circumstances, cartel damages claims can 

be arbitrated in the EU? 

4. Do arbitrators have similar powers and duties in applying EU competition law as 

national courts of the EU Member States, or do they face any limitations? 

5. Has the Commission made use of arbitration as an ADR mechanism in EU competition 

law? 

The answer to the first question is considered in the second chapter, which reflects on the two 

types of jurisdictional issues and the possible conflict of laws that can complicate EU 

competition arbitrations. The answer to the second question is studied in the third chapter, 

which in detail examines Articles 101-108 TFEU and the EUMR. The answer to the third 

question is given in the fourth chapter, which fully considers the recent court practise of the 

CJEU on competition damages claims in arbitration proceedings. The answer to the fourth 

question is determined in the fifth chapter, where the arbitrators powers and duties on 

preliminary references, ex officio application and co-operation mechanisms are discoursed. The 

answer to the fifth question is also found in the fifth chapter, which considers the Commission’s 

use of EU merger commitment arbitrations. 

The hypothesis of this thesis is: EU competition law dispute are arbitrable in their entirety, but 

their arbitrability raises challenging questions. 

1.2 Methodology, Terminology and Sources 

 

The methodology of this thesis could be described as “the Latin term doctrina, which refers to 

knowledge or learning which is passed on from one generation to the next.”11 From this quote 

by Smits, it is apparent the methodology of this thesis is legal-dogmatic research, also known 

as legal doctrine, black letter law, formalism, or doctrinarism.12 According to Smits, legal-

dogmatic research seeks to provide a comprehensive explanation of the principles, rules, and 

 
11 Smits (Gestel – Micklitz – Rubin eds.) 2017, p. 212. 
12 Ibid., p. 210. 
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concepts governing a specific legal area or body, as well as scrutiny of the relationships 

between these principles, rules, and concepts, with the goal of resolving ambiguities and gaps 

in the existing law.13 Legal-dogmatic research is composed of three elements: the author adopts 

an internal perspective; the law is seen as a system; and the thesis systematises the present 

law.14 Firstly, the internal perspective is accomplished by placing myself in the legal system of 

antitrust arbitration and providing the theoretical framework for research. Secondly, by creating 

notions, laws and rules the antitrust arbitration becomes a system. Thirdly, the thesis 

systematises the present-day law of antitrust arbitration, while at the same time responding to 

changes to the legislation and court practice. 

In addition to the legal-dogmatic research method, this thesis utilises comparative law. 

According to Hoffman and Rumsey, comparative law is a method or approach to legal inquiry, 

the aim of which is to study the similarities and differences between the laws of two or more 

legal systems or countries.15 The comparative analyses takes a targeted approach and focuses 

on specific and limited eight Member States of the EU and their arbitrability of competition 

law disputes.  

 

Competition law also known as antitrust law are used interchangeably, whereas antitrust law 

often refers to the U.S. and competition law to EU law, in this thesis they are analogous. 

Competition law means especially EU competition law, unless otherwise stated to refer to U.S. 

laws or specific laws of the Member States. Competition law is composed of rules intended to 

protect and maximise consumer welfare in the market by prohibiting firm(s) from harming 

consumer welfare through anti-competitive agreements, abusive behaviour, M&A’s and public 

restrictions.16 

Competition law is implemented through both public and private enforcement. In public 

enforcement of competition law, the Commission and NCA’s of Member States investigate and 

sanction infringements of competition rules, whereas in private enforcement of competition 

law, any private or legal person can claim damages for the harm suffered. 

 

 
13 Ibidem. 
14 Ibid,, pp. 210-212. 
15 Hoffman – Rumsey 2012, p. 6. 
16 Whish – Bailey 2012, pp. 1-3. 
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International commercial arbitration refers to an alternative, out-of-court procedure to settle 

disputes concerning commercial transactions with an international aspect between private 

parties. 

Arbitrability means that the subject-matter of the dispute is capable of settlement through 

arbitration. 

Party autonomy means that parties can control all details of the arbitration procedure, including 

procedures, structures and substantive legal or non-legal standards.17 

The arbitration clause / agreement is either a clause in a contract or a separate agreement where 

parties agree to submit their future disputes to an institutional or an ad hoc arbitration, waiving 

their right to a normal court procedure. 

Competition / antitrust arbitration concerns the arbitration of competition law issues. 

 

The sources in this thesis include most importantly legislation, case law and legal literature. 

Legislation being an indispensable part of any legal text, it inter alia plays a key role in this 

thesis. From the point of EU competition law, primary legislation on TFEU, as well as 

secondary legislation on EUMR, Modernisation Regulation, and Private Damages Directive 

are vital legislative acts. From the point of arbitration, especially the New York Convention, 

UNCITRAL Model Law, 1927 Geneva Convention, Brussels I Regulation (recast) are primary 

sources of law. However, as legislation on EU competition law leaves many gaps to the 

interpretation of definitions and concepts, a big part of the thesis also looks at case law, as 

judicial decisions, especially in antitrust arbitration, have clarified and established certain 

concepts. Moreover, as again with any legal thesis, legal literature is a crucial element. This 

thesis makes use of opinions, arguments and knowledge from the most known names in the 

field of antitrust arbitration, including but not limited to: Gordon Blanke, Phillip Landolt, 

Assimakis Komninos, Renato Nazzini and James Bridgeman. In addition, EU’s soft law is 

utilised to better comprehend legislation. 

 

1.3 Structure 

 
This thesis comprises of six symmetrically divided chapters, which all have three sub-chapters. 

This chapter has introduced the background of the topic, laid oud the research questions, 

 
17 Dempegiotis 2008 J. Int. Arbitr., p. 369. 
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proposed a hypothesis, discussed the methodology, terminology and sources, as well as the 

overall structure of the thesis. 

 

The second chapter begins by considering the significance of both arbitration and competition 

law in the international setting, then continues to focus primarily on the complicated, somewhat 

contradictory but complementary relationship between arbitration and competition law. The 

chapter continues to examine the two jurisdictional issues that arbitrability of competition law 

faces, namely objective and subjective arbitrability, as well as touches upon the choice-of-law 

and arbitration clauses and their effect on competition law issues being arbitrable. The second 

chapter then proceeds to discuss about the historical development of antitrust arbitration, 

considering both the U.S. and EU’s advances in the field. Moreover, the public policy 

considerations to the recognition and enforcement of an arbitral award from the viewpoint of 

the EU and Member States are considered. The substance of the second chapter relies on the 

thoughts of renowned experts and practitioners, case law from the U.S. and the EU, as well as 

the New York Convention, the UNCITRAL Model Law, and the 1927 Geneva Convention. 

 

The third chapter emphasises the public enforcement of EU competition law and concentrates 

on one of the principal issues of the thesis, particularly the arbitrability of EU competition rules 

laid down in Articles 101 to 108 TFEU, namely restrictive agreements, abuse of dominance, 

exclusive rights and state aid. Also secondary legislation on EU merger control disputes is 

included. Furthermore, the chapter brings a multi-jurisdictional element of eight European 

countries: Austria, Croatia, Czech Republic, France, Germany, Greece, Poland and Spain by 

studying the arbitrability of competition laws in consideration of their national laws. The 

substance of the third chapter derives from the Treaty provisions, EU case law and antitrust 

arbitration experts. 

 

The fourth chapter highlights the private enforcement of EU competition law in the form of 

right to damages, by reflecting how the right to damages was first established and its’ journey 

to the Private Damages Directive. Moreover, the fourth chapter centres yet on another central 

issue of this thesis, on the arbitrability of cartel damages claims, dividing it into three parts on 

the jurisdiction clauses, arbitration clauses and non-signatory parties. The basis of the fourth 

chapter is EU case law, secondary legislation, regulations and expert opinions. 
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The fifth chapter considers the powers, duties and limitations of arbitrators in applying EU 

competition law, and draws attention to some debatable topics of ex officio application, the 

enforceability of the arbitral award and preliminary references. Finally, the chapter concludes 

on the EU merger commitment arbitrations, which is a fine example of the Commission 

successfully making use of arbitration. The Treaty provisions, EU case law, New York 

Convention, ICC Arbitration Rules and soft law are particularly highlighted in chapter five.  

 

The sixth chapter affords concluding thoughts on the topic as well as answers the research 

questions and confirms or rejects the hypothesis. 
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2 International Commercial Arbitration and Competition Law 

 

Returning to the introduction of the topic, based on the views of experts like Bridgeman, 

Geradin, Villano and Komninos, competition law matters are arbitrable as has been adjudicated 

in the U.S., the EU and obviously followed by the courts of the Member States. International 

commercial arbitration and competition law are compatible as ultimately they share the same 

objective and flourish in a free market economy without trade barriers. Their essential 

compatibility however does not mean that there would not be any contradictions or 

inconsistencies, as their relationship involves the procedures of multiple laws, complex 

situations of party autonomy and public policy, and the lack of uniform international regulation. 

This chapter considers those contradictions and inconsistencies, but before that, it shines a bit 

of light on the historical background and development on antitrust arbitration. 

 

2.1 The Historical Development of Antitrust Arbitration 

 

Over the last few decades, the fields of international arbitration and competition law have 

developed substantially, although for a long time they evolved in parallel without much 

interaction, which is due to the reason that in the past competition law was not seen as an 

appropriate topic for arbitration.18 Traditionally, arbitration and EU law have always been 

apart, partly because EU law claims have seldomly been settled before arbitral tribunals and 

the EU does not have a legislation on arbitration.19 Also, the question of whether competition 

disputes are arbitrable has been the subject of an extensive debate in the past.20 Nowadays, the 

relations between arbitration and competition law have grown, as most major jurisdiction now 

believe that competition laws can be arbitrated, and that they are rules of public policy within 

the context of the New York Convention.21 For the sake of this Section, the important 

milestones for antitrust arbitrability happened in years 1968, 1985 and 1999, so it could be said 

that every 15 years the court practise can transform, regardless was it based on common law 

case precedents or civil law legislation. 

 

 
18 Geradin 2016, pp. 133-134. 
19 Beqari 2019, p. 66. 
20 Nazzini 2018, p. 127. 
21 Geradin 2016, p. 134. 
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2.1.1 The U.S. Development: from American Safety to Mitsubishi 

 

For a long time, antitrust arbitrability was denied based on the 1968 American Safety decision, 

which stated that private parties cannot freely dispose antitrust rights, as they are embodied in 

mandatory norms and excluded from arbitrability under the public policy judicial exemption.22 

The court used five main arguments to deny the arbitrability of competition law disputes, 

namely 1) the public nature and public interests of competition law; 2) the arbitrator’s position 

in society as members of a business community is unsuitable for enforcing legal restriction and 

power over the same community; 3) arbitration could restrict and impede the efficacy of private 

antitrust regulation by national courts, because arbitrators cannot grant punitive damages, 

sanctions of a penal nature and infringers would therefore escape the application of that 

deterrent tool; 4) contractual arbitration clauses, similarly in the fields of consumer protection 

and employment law, would be influenced by the stronger contractual party who would draft 

the clause so that antitrust rules would be rendered ineffective; and 5) the characteristics of 

arbitration: flexibility, celerity and simplicity contradict with the extremely complex antitrust 

cases involving problematic fact-finding.23 The reasons used in the American Safety decision 

are diametrically opposed to and contradictory with another widely held view today.24 

 

In the U.S. the turning point was the 1985 Supreme Court’s decision Mitsubishi which 

expanded arbitrability to competition law-based claims by reversing the then prevailing 

American Safety decision on competition claims being inappropriate for arbitration as well as 

inducing an analogous expansion in the EU.25 The Court noted that a party does not waive their 

substantive rights under the Sherman Act by choosing to arbitrate a statutory claim, but merely 

“trades the procedures and opportunity for review of the courtroom for the simplicity, 

informality, and expedition of arbitration.”26 The Court also emphasised the obligation of 

arbitrators to apply competition law and the opportunity for national courts to review the award 

again to verify that it is not in violation of public policy, which became known as the ‘second 

look’ doctrine.27 Mitsubishi represented a major advance for international arbitration, by 

advancing that if arbitrators want their arbitral awards to be enforceable, they might also have 

 
22 Gospodinov 2014, p. 42 
23 Ibid., pp. 42-43 
24 Ibid., p. 43 
25 Geradin – Villano 2017, pp. 68-72. 
26 Mitsubishi v Soler, 628. 
27 Nazzini 2016, 9.10. 
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to apply any other law, not just the one specified by the parties to govern the dispute.28 The 

reasoning of the U.S. Supreme Court in Mitsubishi built upon two previously expressed case-

law principles (The Bremen v. Zapata Off Shore Co. and Scherk v. Albero-Culver), namely: the 

parties’ choice of forum clause is binding in the context of international business transactions; 

and arbitration agreements which ex ante agree on the law applicable and choice of forum, 

guarantee legal certainty and predictability.29 Also, the U.S. Supreme Court considered that the 

freedom of parties to select international arbitration as an ADR forum is essential for the growth 

of international business and market globalisation.30 An important point considered by the 

judges is that competition law by nature cannot be excluded from party autonomy, because 

parties have the ability to dispose of rights based on competition law in the form of court 

proceedings, and contrary to public enforcement, private enforcement allows parties to choose 

whether or not to start legal actions against anti-competitive practises, as well as to end 

litigation by settling the case.31 

 

2.1.2 The EU Development: from the Commission to Eco Swiss 

 

Before jumping to the practice of CJEU, it is worth mentioning that the Commission played a 

significant role in the advancement of antitrust arbitrability. Actually, the Commission was the 

first agency to adopt an affirmative attitude towards the arbitrability of competition law in 

Europe, in numerous decisions, the Commission requested beneficiaries of the exemption 

under Article 101(3) TFEU to inform of any future arbitration proceedings related to the 

exemption; by recognising arbitral awards in Commission’s Regulation 556/89 as well as the 

right to refer disputes to an arbitrator in Commission’s Regulation 1400/2002, and by 

requesting the insertion of an arbitration clause to solve future disputes in the 1989 UIP 

decision.32 

 

In the CJEU practice, there are three key decisions: Nordsee, Municipality of Almelo and Eco 

Swiss, which first defined the CJEU’s stance on the arbitrability of EU competition law.33 Also 

 
28 Werner 1995, p. 24. 
29 Gospodinov 2014, p. 45 
30 Ibidem. 
31 Ibid., p. 46 
32 Ibid., pp. 47-48 
33 Ibid., p. 48 
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in the EU, it is now well-established that competition law disputes are arbitrable34, although 

CJEU has never explicitly expressed the arbitrability of EU competition rules, it can be deduced 

from its’ case law that competition rules can be applied by arbitral tribunals.35 The arbitrability 

of EU competition law was declared in 1999 by the ECJ (now CJEU) in the Eco Swiss 

judgment, which concerned a preliminary reference submitted to the ECJ by the Supreme Court 

of the Netherlands on whether an arbitral award which is contrary to Article 101 TFEU and 

therefore public order, should be annulled.36 In the judgement, the CJEU held that Article 101 

is regarded as a matter of public policy within the scope of the New York Convention37 and 

established a principle of equivalence between national public policy provisions of EU Member 

States and Article 101(1)38 by confirming: 

“…[A] national court to which application is made for annulment of an arbitration 
award must grant that application if it considers that the award in question is in fact 
contrary to Article [101 TFEU], where its domestic rules of procedure require it to grant 
an application for annulment founded on failure to observe national rules of public 
policy.”39 

 
When dealing with the case, the CJEU never raised the issue of in-arbitrability of EU 

competition rules, thus supporting the position that competition law is an arbitrable subject-

matter.40 Also, it follows from the Court’s interpretation that national courts have the obligation 

to review arbitral awards in order to ensure the correct application of EU competition law 

provisions, therefore including competition law as an arbitrable subject matter.41 As Geradin 

and Villano have stated: “Otherwise, arbitral tribunals facing competition law issues would see 

their awards vulnerable to being set aside or declared unenforceable on the paradoxical ground 

they failed to apply the very competition rules they are not entitled to apply.”42 

 

These judgments, Eco Swiss, Nordsee and Municipality of Almelo which will be discussed 

later-on, show that the arbitrability of EU competition issues is acknowledged in the EU as 

otherwise these rulings would be worthless, if arbitrators were barred form deciding on and 

applying antitrust law.43 Moreover, it follows from the Mitsubishi, Eco Swiss and Nordsee 

 
34 Nazzini 2016, 9.11. 
35 Geradin – Villano 2017, p. 74. 
36 López-Galdos 2016, pp. 384-385. 
37 Van Bael & Bellis 2021, § 11.28. 
38 Geradin – Villano 2017, p. 75. 
39 Case C-126/97, Eco Swiss, para 41. 
40 Geradin – Villano 2017, p. 74. 
41 Ibid., p. 75. 
42 Ibidem. 
43 Nazzini 2016, 9.11. 
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judgments that competition law is subject to arbitration, arbitrators have an implied duty to 

respect EU competition law when issuing an arbitral award, and national courts can ensure that 

the arbitral award is not contrary to public policy. Therefore, the general consensus in the U.S. 

and EU is that competition disputes are capable of settlement by arbitration44, however the 

issue remains whether the breach of competition rules falls within a particular arbitration 

clause.45 

 

2.2 The Jurisdictional Issues on Arbitrability and the Choice-of-Law 

Clause 

 

Before discussing the jurisdictional issues on arbitrability, the term arbitrability should be 

defined. According to Pepeljugoski and Pepeljugoska, the easiest definition of arbitrability is 

the capability of resorting a dispute to arbitration.46 Therefore, it can be rendered from that 

definition that as a legal theory in the context of competition law, the issue of arbitrability 

considers the question whether an EU competition law disputes’ subject matter can be resolved 

through arbitration. In the absence of arbitrability, the in-arbitrability of EU competition law 

means that the resolution of the dispute falls under the sole jurisdiction of the Commission, 

courts of the EU Member States or an NCA. Hence, the test for each arbitral tribunal is if the 

competition law dispute is arbitrable under the applicable law, which requires an evaluation of 

the arbitral tribunal’s legal authority to decide the dispute.47 The bottom line is that if the 

arbitration agreement covers a dispute that is in-arbitrable, it is not valid.48 The UNCITRAL 

Model Law does not contain a reference to the arbitrability of disputes, except for Article 1(5): 

“This Law shall not affect any other law of this State by virtue of which certain disputes may 
not be submitted to arbitration or may be submitted to arbitration only according to provisions 
other than those of this Law”49 
 

Concerning issues on arbitrability, Gospodinov claims that the main jurisdictional issues that 

arbitral tribunals face in the antitrust arbitration specifically are the objective and subjective 

arbitrability, and the choice-of-law applicable to the case.50 Arbitrability is divided into two 

 
44 Nazzini 2018, p. 127. 
45 Ibidem. 
46 Pepeljugoski – Pepeljugoska 2018, p. 9. 
47 Ibid., pp. 7, 9. 
48 Ibid., p. 9. 
49 UNCITRAL Model Law, Art. 1(5) 
50 Gospodinov 2014, pp. 37-38. 
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types: objective (rationae materiae), which assesses whether the objective nature of the dispute 

allows it to be assessed by arbitration and subjective (rationae personae), which assesses the 

capability of the parties to conclude an arbitration agreement.51 It is not sufficient for only one 

of those conditions to be satisfied. Instead both conditions have to be met in order for the 

arbitral tribunal to have jurisdiction over the matter.52 While the objective and subjective 

arbitrability issues could normally be decided in international arbitration by arbitrators, who 

could decide upon their competence based on the kompetenz-kompetenz principle, however in 

antitrust arbitration, it is good to keep in mind that the mandatory rules of public policy nature 

conflict with this principle.53 Concerning the choice-of-law clauses, they become an issue in 

international transactions when contrasting mandatory rules overlap as a result of their 

extraterritorial application.54 The following Section will further elaborate on the two types of 

arbitrability and choice of law clauses. 

 

2.2.1 Objective Arbitrability 

 

Private parties can agree to submit their future disputes to arbitration based on the principle of 

party autonomy, however, because of the result arbitration proceedings can have on rights and 

interests that extend beyond the conflicting parties, the definition of arbitrability is used in 

every legal framework to describe limits to the principle of party autonomy in arbitration.55 By 

limiting the arbitrability of certain rights, the legislator of a certain legal system does not 

consider an arbitral tribunal to be a suitable forum to dispute on rights concerning the protection 

of third-parties or state interests.56 Such a limitation requires private parties to enforce specific 

rights, for example issues on personal status and divorce, granting of patents, and public 

administration, under the framework of state procedural rights.57 Although a second look 

doctrine would allow national courts to not recognise nor enforce an arbitral award, the 

lawmaker has considered those rights so fundamentally important that the second look doctrine 

would not be enough, instead as an extreme measure it forbids any possibility for arbitral 

tribunals to decide a dispute on those rights.58 When talking about the international level, which 

 
51 Pepeljugoski – Pepeljugoska 2018, pp. 10-11. 
52 Gospodinov 2014, p. 37. 
53 Ibid., p. 39. 
54 Ibidem. 
55 Ibid., p. 40. 
56 Ibidem. 
57 Ibid., pp. 40-41. 
58 Ibid., p. 40. 
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is compiled of different jurisdictions and legal system, a uniform definition of limitations to 

arbitrability does not exist, and while the arbitrability of competition law disputes has been 

widely recognised in modern legal systems, such an understanding is not universal and 

accepted everywhere.59 The result of the objective arbitrability depends on the authority in 

charge of solving the conflict of law as well as the adopted rule to decide the conflict of law.60 

 

For example, in Belgium, under the 1961 Belgian regulation, arbitral tribunals lack the 

jurisdiction to resolve conflicts arising from the unilateral termination of exclusive distribution 

agreements, while distribution agreements often include an arbitration clause, which may result 

in a dispute based on the application of competition law.61 Therefore, disputes on distribution 

agreements involving competition law are not arbitrable in Belgium, although they are 

arbitrable in other legal systems in the EU and in the rest of the world.62 The applicable law to 

decide on the objective arbitrability becomes a crucial factor when arbitrators or national courts 

have to decide whether the arbitral tribunal is competent to hear the case, as if the applicable 

law is 1961 Belgian regulation, arbitrators or the national court must rule that the arbitral 

tribunal has no jurisdiction, unless there is another law which is more applicable to the objective 

arbitrability, than the 1961 Belgian regulation.63 

 

Moreover, objective arbitrability also determines the validity of the arbitration agreement, 

while the most important legal documents for defining the arbitrability are the New York 

Convention and the UNCITRAL Model Law, which do not contain an indication of arbitrable 

disputes.64 Therefore, the power to decide on objective arbitrability remains with the signatory 

state of the New York Convention.65 However, some guidance on the conflict of law rules 

applicable to the arbitrability can be derived from Article V(2) of the New York Convention, 

which indicates lex fori as the law applicable to decide the arbitrability in the recognition and 

enforcement phase66; or Article 34(2)(b)(i) of the UNCITRAL Model Law, which indicates the 

seat of arbitration67, or Article 1(a) of the 1927 Geneva Convention, which indicates the law 

 
59 Ibid., p. 41. 
60 Ibid., p. 52. 
61 Ibid., pp. 51-52. 
62 Ibid., p. 52. 
63 Ibidem. 
64 Pepeljugoski – Pepeljugoska 2018, p. 10. 
65 Gospodinov 2014, p. 55 
66 The New York Convention, Art. V(2). 
67 UNCITRAL Model Law, Art. 34(2)(b)(i). 
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applicable to the arbitration agreement68. By choosing any of the above choice of law clauses, 

private parties could use forum shopping or choice of law provisions to prevent or render 

antitrust arbitration.69 Such lack of uniform guidance on the conflict of laws by the most 

important pieces of legislation to international commercial arbitration as is the New York 

Convention, the UNICTRAL Model Law and the 1927 Geneva Convention demonstrates how 

one of the parties with high-bargaining power could avoid or complicate arbitrability of 

competition law matters, by choosing the right jurisdiction and seat of arbitration from a 

country showing negativity towards competition arbitration or one where the EU competition 

law disputes did not arise. Further on this topic, the next Sections will broaden the perspective. 

 

2.2.2 Subjective Arbitrability 

 

Subjective arbitrability determines who can be subject to arbitration, with the basic rule that 

any entity, legal and physical person can submit a dispute to arbitration70 and whether an 

arbitral tribunal has jurisdiction on the dispute, taking into consideration the language and 

interpretation of the scope of the arbitration agreement71. Firstly, the disputed question is 

whether the state and public entities can be parties to an arbitration agreement.72 In EU State 

aid, states and entities founded or controlled by the state have clearly become parties to 

international commercial transactions, which provide for an arbitration clause, therefore 

concluding that a state and public entities can and are parties to an arbitration agreement. The 

New York Convention, compared to the European Convention on International Commercial 

Arbitration from 1961, does not specifically mention the capability of a state to be a party to 

an arbitration proceeding, but does not limit it either as according to Article 1(1) it applies to 

disputes between physical and legal persons.73 The current tendencies show that all parties, 

including the states, are open to arbitrability.74 

 

2.2.3 Arbitrability and Arbitration Clauses 

 
According to Landolt, 

 
68 1927 Geneva Convention, Art. 1(a). 
69 Gospodinov 2014, p. 58. 
70 Pepeljugoski – Pepeljugoska 2018, p. 11. 
71 Gospodinov 2014, p. 58. 
72 Pepeljugoski – Pepeljugoska 2018, p. 11. 
73 The New York Convention, Art. 1(1). 
74 Pepeljugoski – Pepeljugoska 2018, p. 11. 



 16 

“[t]he three principal competition law issues raised by arbitration clauses are 
(1) whether they might be unenforceable as in violation of competition law, 
(2) whether the arbitration clause covers competition law questions and all matters relating to 
competition law, and 
(3) what might be done by drafters of an arbitration clause to increase or decrease competition 
law enforcement under it.”75 
 

Secondly, coming back to the objective arbitrability and contractual nature of the party 

autonomy, the parties must have intended a specific matter in the dispute to be submitted to 

arbitration in order to entitle an arbitral tribunal to decide on the issue.76 

 

A competition law dispute can be considered arbitrable on two accounts: 
 

1) the arbitration clause or agreement is valid 
 

a) by satisfying the general principles of validity in legal systems and 
 

b) by not violating competition law provisions, and 
 

2) the scope of the clause covers competition law matters.77 
 

In addition, under the second requirement, conditions on the limitation or exclusion of 

competition law matters and the extension to non-contractual effects could be considered. 

 

Considering the first requirement a), it does not pose any problems, because if the clause is 

invalid, it is null and void, and therefore unenforceable. Considering the first requirement b), 

while it is unusual for an arbitration clause to be anti-competitive in itself, as decided in 

Centraal Bureau Voor De Rijwielhandel (CBR), the removal of a national court’s jurisdiction 

could be construed as a violation of Article 101(1) TFEU, but not if it is due to favouring 

arbitration as a forum.78 However, there are certain aspects of arbitration specified in the 

arbitration clause which support the conclusion that it is per se illegal, namely if the seat of 

arbitration is in a jurisdiction characterised as hostile towards private enforcement of antitrust 

law; the place and rules of the arbitration procedure provide for highest confidentiality, 

examples are the LCIA or SIAC rules to prevent the involvement of NCA’s; the chosen 

arbitration procedural rules, such as WIPO Expedited Arbitration Rules, limit the arbitrators 

power to assess competition rules to the case, punitive damages could be excluded in case the 

 
75 Landolt (Blanke – Landolt eds) 2011, p. 69. 
76 Gospodinov 2014, p. 59. 
77 Ibid., p. 60. 
78 Landolt (Blanke – Landolt eds) 2011, p. 73. 
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U.S. law is applicable; and finding a sole arbitrator ex post who is an expert on arbitration, 

procedural and competition law as well as the specific business practice of the parties is 

difficult.79 

 

Concerning the second requirement, arbitration can be limited to or excluded from competition 

law matters.80 As regards to the limitation, a material scope which confines competition law 

matters in a choice of arbitration clause can be per se anticompetitive.81 Such a problem arises 

for the validity requirement if the arbitration clause explicitly provides for the settlement of 

competition law disputes82 i.e. the courts of England & Wales have jurisdiction expect in 

matters related to EU competition law, which will follow an arbitration procedure83. The 

exclusion of competition law matters in the form of limiting arbitrator’s power to the 

interpretation, application and performance of the contract from arbitration may appear 

anticompetitive, especially if there is no valid commercial reason to litigate competition law 

questions in separation from others, and therefore disincentive to the enforcement of 

competition law rights.84 Also, the second requirement can refer to whether non-contractual 

claims are included in the arbitration clause. 

 

2.3 Public Policy Considerations to the Recognition and Enforcement of 

an Award 

 

Arbitration provides a one-stop dispute resolution process that is not subject to the multiple 

recourses available in State courts, which is one of the key reasons why parties to foreign 

commercial transactions choose arbitration over litigation85 and a final arbitral award 

recognised in 168 states. As opposed to litigation, the losing party cannot appeal the merits of 

the case to a higher court, however, a state court can set aside or refuse to enforce the arbitral 

award in strictly limited circumstances, one such instance is when the award violates their 

country’s public policy.86 This Section considers the public policy exception to the recognition 

and enforcement of an arbitral award. 

 
79 Gospodinov 2014, p. 64. 
80 Landolt (Blanke – Landolt eds) 2011, p. 73. 
81 Ibidem. 
82 Gospodinov 2014, p. 60. 
83 Landolt (Blanke – Landolt eds) 2011, p. 73 
84 Ibid., pp. 73-74 
85 Geradin 2016, p. 140. 
86 Ibidem. 
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While the case law on the relationship between arbitration and EU competition law is relatively 

scarce87, the principal argument against competition law conflict being arbitrated has been the 

public interest considerations, as it has been argued that private and confidential arbitral 

tribunals would not afford sufficient protection to the public interests and therefore would be 

seen as an attractive tool for companies through which to avoid competition law88 without 

risking to be noticed by the Commission, NCA’s and courts of the Member States.89 

Historically before 1980s and early 1990s, competition law disputes were considered in-

arbitrable due to their ordre public nature.90 

 

The specific characteristics of arbitration: confidentiality, neutrality, and finality of the award 

were considered particularly alarming.91 The suspicion of arbitrating competition law disputes 

did not come without a reason, as according to a story by the high officials of the Directorate-

General for Competition of the EC, a French and Italian company concluded a market-sharing 

agreement which infringed Article 101 TFEU, they subjected the contract to Swiss law with 

arbitration in Switzerland and signed only one original contract which was put to a Swiss bank 

vault the two companies jointly controlled, when a dispute arose, they allowed the arbitrators 

to inspect the contract and adjudicate a decision on it, but requested them not to mention the 

anti-competitive contractual clauses in the decision in order for the award to be enforceable in 

the EC country concerned.92 The purpose of the public policy exception is to allow state courts 

to set aside or refuse to impose an award that would be contrary to its domestic system’s 

fundamental principles or values.93 

 

The question of arbitrability has important consequences in practice as under Article V(2) of 

the New York Convention, an arbitral award can be denied recognition and enforcement on 

two accounts, if (a) the subject matter of the dispute is incapable of settlement by arbitration; 

and (b) it is contrary to public policy.94 Also under Article 34(2)(b)(ii) of the UNCITRAL 

Model Law, a State court can set aside an arbitral award if the court determines that the award 

 
87 Van Bael & Bellis 2021, § 11.28. 
88 Nazzini 2016, 9.09.  
89 Komninos 2009, p. 4. 
90 Ibid., p. 8. 
91 Ibid., p. 5. 
92 Werner 1995, pp. 23-24. 
93 Geradin 2016, p. 144. 
94 The New York Convention, Art. V(2) 
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is contrary to the state’s public policy.95 A difficulty connected with the public policy 

exceptions is that neither the New York Convention nor the UNCITRAL Model Law describe 

the concept of public policy, how it coincides with the mandatory norms and what is the 

relationship between the concepts of international, transnational and even European public 

policy.96 The question on how the public policy concept relates to the notion of European public 

policy was fortunately partly answered by the CJEU in already previously discussed Eco Swiss 

which confirmed that Article 101 TFEU does belong to public policy.97 Since CJEU’s leading 

decision in Eco Swiss there is a risk to the recognition and enforcement of an arbitral award in 

the ordinary courts of EU Member States because it is contrary to EU competition law.98 

 

2.3.1 The EU Member States Courts on Public Policy Considerations 

 

The CJEU’s ruling had the desired effect in many European countries. For instance, national 

courts in Germany and the Netherlands followed suit, when the Brussels Court of First Instance 

set aside the award in SNF SAS v. Cytec Industries BV on the grounds that it breached public 

policy due to the tribunal’s misapplication of Article 101, and when the Hague Court of Appeal 

declined to impose three interconnected arbitral awards in Marketing Displays International 

Inc. v. VR Van Raalte Reclame BV that it considered to be in violation of Article 101 TFEU.99 

 

A more general issue is whether the TFEU’s other competition-related provisions of Articles 

102, 106, and 107-108 laid down in TFEU can also be considered laws of public policy.100 The 

answer seems to also derive from Eco Swiss, in which the CJEU observed that 

“according to…Article 3(1)(g) EC, [Article 101 TFEU] constitutes a fundamental provision 
which is essential for the accomplishment of the tasks entrusted to the Community and, in 
particular, for the functioning of the internal market.”101 
 
The emphasis is on Art 3(1)(g) EC, which provided at the time of the Eco Swiss that “…the 

activities of the Community shall include…a system ensuring that competition in the internal 

market is not distorted”102 Also, the public policy nature of Article 102 TFEU has been 

 
95 UNICTRAL Model Law, Art 34(2)(b)(ii) 
96 Geradin 2016, pp. 140-141. 
97 Ibid., p. 141. 
98 Trittmann – Kasolowsky 2011 (Blanke – Landolt eds) p. 181. 
99 Geradin 2016, p. 141. 
100 Ibidem. 
101 Case C-126/97, Eco Swiss, para 36. 
102 EC Treaty, Art 3(1)(g) 
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confirmed in the Commission Notice: “…it should be remembered that Articles [101 and 102 

TFEU] are a matter of public policy and are essential to the accomplishment of the tasks 

entrusted to the Community, and, in particular, for the functioning of the internal market.”103 

Since also Articles 106-108 TFEU aim to ensure that internal market in not impaired, they can 

reasonably be regarded as public policy rules.104 Such a position was verified by the CJEU in 

Aéroports de Paris that “[t]he public policy nature of competition law is specifically designed 

to render its provisions mandatory and to prohibit traders from circumventing them in their 

agreements.”105 Moreover, EUMR falls within public policy, as recital 2 refers to Art 3(1)(g) 

EC: “[f]or the achievement of the aims of the Treaty, Article 3(1)(g) gives the Community the 

objective of instituting a system ensuring that competition in the internal market is not 

distorted.”106 

 

It can be concluded that competition law in the EU, which is part of each Member State’s 

domestic legal order, is a matter of public policy, however not in all jurisdictions outside the 

EU.107 The Swiss Federal Supreme Court ruled in 2006 in a landmark ruling Tensacciai S.P.A 

v. Freyssinet Terra Armata S.R.L. that 

“the provisions of competition laws, whatever they may be, do not belong to the essential and 
broadly recognized values which, according to the concepts prevailing in Switzerland, would 
have to be found in any legal order.”108  

 
103 Commission Notice on the co-operation between the Commission and the courts of the EU Member States in 
the application of Articles 81 and 82 EC, para 3. 
104 Geradin 2016, p. 142. 
105 Case T-128/98, Aéroports de Paris v Commission of the European Communities, para 241. 
106 EUMR, Recital 2 
107 Geradin 2016, p. 144. 
108 Ibidem. 
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3 Arbitrability of EU Competition Law Rules 

 

Over the past twenty to twenty-five years, following the influential Eco Swiss ruling, arbitration 

has sought its way into the private enforcement of EU competition law claims, becoming a 

crucial component across the majority of EU Member State jurisdictions.109 In particular, the 

implementation of the Modernisation Regulation, the Private Damages Directive as well as the 

2008 Merger Remedies Notice have all promoted the arbitration of EU competition law, 

especially the private enforcement of EU competition law rules.110 Driessen-Reilly raises a 

good point about the arbitrability of EU competition law: “[I]t is not just possible to arbitrate 

EU competition law issues, it is actually essential to consider EU competition law within a 

given arbitration.”111 The main sources of EU competition law are found in TFEU, in secondary 

legislation on EUMR, in case-law of CJEU and in soft law instruments, such as Commission’s 

communications, guidelines and notices.112 

 

Competition law disputes give rise to contractual and non-contractual consequences. In the 

view of antitrust arbitration, competition law issues in arbitration usually come up in an 

incidental way, which in most cases include a distribution, licensing or cooperation agreement, 

containing an arbitration clause.113 A contractual dispute arises, in which the claimant alleges 

breach of contract and the appellant the contract’s nullity or of certain parts thereof based on 

competition law provisions.114 It is important to explain how competition law issues arise in 

arbitration, because when thinking about the entirety of the consequences of competition law 

violations, besides the contractual effects, there are also non-contractual effects in the form of 

damages, which more often than not extend beyond the mere contractual relationship. In rare 

cases, claims in damages can be contractual, but mostly they occur as a violation of a statutory 

duty, that is, tort or delict.115 As will be discussed thoroughly in Section 4 “The Right for 

Damages”, it is established in Courage that actions for damages to repair competition law 

infringement are vital for the full effectiveness of EU competition law. However, the problem 

arises when the non-contractual nature of those damages actions does not fall within the 
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material scope of the arbitration clause.116 Even the slightest chance that damages actions – 

which play a key role in the full effectiveness of EU competition law – are excluded from an 

arbitration clause is one of the main problems to the arbitrability of EU competition law.  

 

3.1 EU Competition Law Provisions: Articles 101-108 TFEU 

 

The TFEU’s antitrust rules are contained in Articles 101-108, which prohibit agreements 

between undertakings that have the object or effect to restrict competition (Article 101), abuses 

of a dominant position (Article 102), Member State regulations that create distortions of 

competition (Article 106), and anti-competitive State aid (Articles 107-108).117 It is widely 

agreed that Articles 101(1), 101(2) and 102 TFEU are arbitrable in their entirety, however it 

cannot be said with the same confidence about other competition law provisions, such as 

Article 101(3), Articles 106 to 108 TFEU as well as secondary EU competition legislation, 

such as the EUMR.118 EU competition law issues which arise in arbitration proceedings 

typically concern breaches of Articles 101 and/or 102 TFEU.119 The Treaty competition rules 

constitute mandatory public law provisions, which are obligatory, automatic and jus cogens, 

which mean that private parties cannot enter into a contract knowing that it would exclude EU 

competition law, either directly or implicitly.120 Such mandatory public law provisions also 

cannot be overturned if the parties’ choose a foreign law, as they are applicable notwithstanding 

the lex causae and irrespective on the parties’ choice of an applicable law.121 

 

3.1.1 Restrictive Agreements and Abuse of Dominance: Articles 101-102 TFEU 

 

Article 101 TFEU entails a two-stage review of the agreement, comprising of the object and 

effect to prevent, restrict or distort competition.122 If the object of the agreement irrefutably 

distorts competition, it constitutes a per se infringement of 101(1) TFEU, and as established in 

Consten and Grundig v. Commission it is unnecessary to consider the effect of the 

agreement.123 Although established in the CJEU case law, in practice it seems that even with 
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per se infringements, it is necessary to determine its actual or potential effects to a certain extent 

in order to evaluate is the requirement of appreciable effect satisfied; is trade between Member 

States affected; the level of fines to be imposed; and whether Article 101(3) TFEU could 

apply.124 

 

Arbitrators have the power and the duty to apply Articles 101 and 102 TFEU on their own 

motion, while national courts have the duty to annul an arbitral award if it is contrary to Article 

101, but only if under domestic rules of procedure they are required to observe national rules 

of public policy.125 This limitation comes from CJEU to respect national rules of procedure 

which are applied evenly and do not jeopardise the effectiveness of EU competition rules, 

however, an outcome might be that an arbitral award which is not challenged within a 

prescribed time-limit may no longer me subject to review for public policy considerations.126 

In relation to Article 101 TFEU, the issues that may potentially arise in arbitration proceedings 

include whether the underlying agreement or a provision of it is anti-competitive in light of 

Article 101(1), whether it falls within one of the block exemptions, or whether it qualifies for 

an individual exemption on the basis of Article 101(3).127 

 
Issues related to Article 102 TFEU do not often arise in the context of arbitration proceedings, 

which is partly due to the fact that an abuse of dominance does not usually arise in relation to 

an already existing contractual relationship between the alleged perpetrator and the claimant.128 

Article 102 TFEU may arise in arbitration proceedings in connection with Article 101 or when 

the agreement is covered by a block or individual exemption, but a party wishes to assert the 

entire agreement is null or void pursuant to Article 101(2).129 

 

From an antitrust arbitration viewpoint, Article 101 TFEU contains three paragraphs, the first 

two pose no issue to arbitration, whereas the third paragraph has sparked a legal debate. Article 

101(3) TFEU concerns the question whether arbitrators can rely on individual exemptions in a 

proper, uniform and coherent manner which involves the assessment of complex facts, issues 

of law and economics, as well as public policy aspects.130 Article 101(3) TFEU states that under 
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certain circumstances, the prohibition of Article 101(1) TFEU can be declared inapplicable in 

relation to any agreement, decision, concerted practice or categories of such between 

undertakings.131 Such an individual exemption requires an arbitral tribunal to evaluate 

numerous factors, such as the parties’ evidence on the efficiency gains of an agreement or a 

concerted practice, whether the profits are absolutely necessary and did consumers benefit from 

the efficiency profits, and whether the practice eliminates competition from a substantial part 

of the market.132 

 

Under Article 9(1) of Regulation 17/62, the predecessor to Modernisation Regulation, the 

Commission had exclusive competence to declare an agreement prohibited by Article 101(1) 

TFEU inapplicable, if it met the conditions laid down in Article 101(3) TFEU133 which meant 

that national courts and NCA’s could not grant individual exemptions under Article 101(3) 

TFEU.134 However, a reform was introduced with the entry into force of the Modernisation 

Regulation, a secondary legislation which rendered Article 101(3) TFEU directly applicable 

under Articles 1(1) and (3)135 yet silent on the jurisdiction of arbitral tribunals.136 Such silence 

does not come as a surprise, as Komninos points out, state laws rely on a general criteria, and 

individual guidelines on the arbitrability of each and every conflict are not usually included in 

state laws.137 

 

Nonetheless, the arbitrability of Article 101(3) TFEU has caused debate between legal scholars 

as some argue that arbitral tribunals are not entitled to grant individual exemptions by directly 

applying Article 101(3) TFEU, while others disagree.138 The ones who claim that arbitral 

tribunals cannot directly apply Article 101(3) TFEU base their merits on Article 6 of the 

Modernisation Regulation, which does not make any reference to arbitration, and pursuant the 

Nordsee judgment, which ruled that arbitral tribunals do not have the same status as ordinary 

national courts within the meaning of Article 267139 and therefore cannot benefit from the 

cooperation mechanism.140 In addition to the Nordsee judgment, an argument put forward 
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against the arbitrability of Article 101(3) TFEU relies on its’ complex factual and economic 

elements, which historically were under the exclusive competence of the Commission, and 

which arbitrators are not used to.141 

 

The ones who argue that Article 101(3) is arbitrable, claim that the absence of reference to 

arbitration in Article 6 of the Modernisation Regulation does not mean anything as otherwise 

Articles 101(1), 101(2), and 102 TFEU would be in-arbitrable, as Article 6 of the 

Modernisation Regulation does not distinguish between Articles 101(3) and Articles 101(1), 

101(2), and 102 TFEU.142 Also, Nordsee and Eco Swiss judgments are relied upon, as CJEU 

implicitly acknowledged that arbitrators can apply all EU competition rules that have direct 

effect, which would also include Article 101(3).143 In addition, the Commission’s silence on 

arbitral jurisdiction indicates that arbitral tribunals can apply Article 101(3) as otherwise the 

Commission would have expressly excluded their jurisdiction, also if matters concerning 

Article 101(3) would have to be referred to national courts, the arbitral proceedings would have 

been considerably delayed.144 

 

Clearly, the standpoint that arbitral tribunals can directly apply Article 101(3) TFEU is correct, 

as permitting arbitral tribunals to declare an agreement null and void based on Articles 101(1) 

and 101(2), but excluding them from the power to find the same agreement individually 

exempted on the basis of Article 101(3) would have negative consequences, be impractical and 

eliminate the benefits of arbitration.145 Firstly, such an approach would harm the party’s right 

to prove that an allegedly prohibited agreement entered into would be compatible with the 

common market insofar as it satisfies the conditions laid down in Article 101(3). Secondly, the 

arbitral tribunal which is requested to ascertain whether an agreement breaches Article 101(1) 

TFEU would have to declare the agreement void under Article 101(2) TFEU even if all the 

conditions of granting an individual exception under Article 101(3) TFEU would be met, unless 

it stays the proceedings to allow a national court to decide on the matter.146 Thirdly, such an 

approach would create serious procedural problems, as the separation of paragraph (3) from 

Article 101 TFEU would be impossible, as it must be applied as a unified norm and the question 
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on who would then decide the issue would arise, as it cannot be the Commission, because it no 

longer has jurisdiction to give an individual exemption, nor CJEU, because arbitrators cannot 

submit preliminary references, which leaves national courts of the Member States, who would 

be forced to apply Article 101 TFEU as a whole.147 Such an approach would take away 

arbitrators’ competence to apply Articles 101(1) and (2) TFEU as well as regress the 

proceedings.148 In conclusion, arbitrators, like state courts, now have the authority to fully 

enforce Articles 101 and 102 TFEU.149 

 

3.1.2 Exclusive Right: Article 106 TFEU 

 
Article 106 TFEU is one of the most complex and least understood measures in TFEU, and in 

theory it is arbitrable in very limited circumstances.150 Article 106 TFEU lays down rules for 

undertakings, who operate under special or exclusive rights, as well as provide SGEI’s, these 

undertakings could be the subject to international arbitration proceedings.151 Article 106(1) 

TFEU has direct effect when it is used in connection with the other directly effective provisions 

the paragraph refers to [Article 18 and Articles 101 to 109 TFEU] and therefore should be 

applied by arbitrators.152 According to Geradin and Villano, it is not easy to imagine a situation 

in which Article 106 TFEU would become applicable in arbitration153, however they 

acknowledged two possible situations. Firstly, Article 106 TFEU could come up in arbitration 

when company x, who provides services which it enjoys special or exclusive rights for and 

holds a dominant position, would convince authorities to adopt measures which would make it 

difficult for company y to offer similar, but different services, thus company x would be in 

breach of Article 106(1) TFEU combined with Article 102 TFEU by having the effect of 

extending its’ market power from the one it enjoys exclusive rights to another market, which 

another company would like to enter.154 The authorities would argue that company y would 

take away some of company x’s business and therefore prevent it from exercising the SGEI’s 

entrusted to it, which would lead company y to turn towards a national court.155 As Article 106 

TFEU has direct effect, arbitral tribunals should be able to apply the provision if national courts 
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can, however complications might arise as to how an arbitral tribunal could in practise strike 

down a state measure, or decide on the validity of the state measure which has been adopted 

by an authority not a signatory party to the arbitration agreement.156 The arbitral tribunal could 

however award civil damages for the breach of Articles 106 and 102 TFEU if such infringement 

would first be found by the Commission or a national court.157 Secondly, Article 106 TFEU 

could come up in arbitration, when company x and company y would want to settle a claim for 

compensation of damages in arbitration, claiming that company y is unfairly competing against 

company x, who exclusively  has the right to provide the services.158 The arbitral tribunal could 

rule that the state measure for company x is in breach of Article 106 TFEU and therefore its’ 

claim against company y is invalid.159 

 

3.1.3 EU State Aid: Articles 107-108 TFEU 

 
The interaction and application between EU State aid and international commercial arbitration 

increased at the turn of the century with the liberalisation of numerous markets in the EU.160 

The privatisations and introduction of particular EU policies urged Member States and public 

entities to grant State aid through commercial law contracts to attract private and foreign 

investors.161 Such commercial law contracts often provided arbitration as the forum for dispute 

resolution, in which case the public entity acts as a private party in the eyes of the commercial 

arbitration, which upon a dispute decides the public entities’ (State, State-owned or controlled 

entities) rights and obligations under private law contracts, and determines the dispute by 

applying the governing law’s State aid rules.162 

 

The EU State aid regime laid down in Articles 107-108 TFEU is relevant to international 

commercial arbitration proceedings in a number of ways163 as State aid issues typically arise 

from a contract giving rise to the grant of State aid, concluded between a public body of a 

Member State and a private party.164 Although the EU state aid rules have been infrequently 

applied by arbitrators, there are cases, like EDF International, in which arbitrators have had to 
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consider whether a given state measure qualifies as state aid.165 Claims requesting the 

application of EU state aid provisions are arbitrable within the same narrow limits that apply 

to national courts.166 The Commission does not have exclusive jurisdiction of Article 107(1) 

TFEU, therefore arbitral tribunals, like national courts, should be allowed to directly apply 

Article 107(1) TFEU, to assess whether a state measure constitutes a state aid within the 

meaning of the provision167 as provided in the Commission notice on the enforcement of State 

aid law by national courts.168 Arbitral tribunals should also be allowed to assess whether the 

conditions of a State Aid Block Exemption Regulation, such as GBER are met or if the state 

measure belongs to the existing aid within the meaning of Article 108(1) TFEU.169 Arbitral 

tribunals, like national courts, cannot assess whether a state aid measure is compatible with the 

common market, as the Commission has exclusive competence to do so170 under Articles 

107(2) or 107(3) TFEU.171  Under Art 108(3) TFEU, arbitrators can assess state measures and 

declare state aid illegal, which according to the standstill rule has not been duly notified to the 

Commission.172 If a state aid has been duly notified to the Commission, arbitrators are bound 

by Commission’s decision declaring the state aid compatible or incompatible with the internal 

market.173  

 

3.2 EU Merger Control Disputes 

 

TFEU does not comprise a system to control concentrations, instead a secondary legislation on 

EUMR establishes an ex ante framework for regulating concentrations between 

undertakings.174 Disputes that involve the application of EUMR should be considered 

arbitrable insofar as they do not involve the substantive assessment on the compatibility of the 

merger with the common market, as only the Commission is entitled to declare a proposed 

concentration compatible or not with the common market.175 Therefore, parties should not refer 

merger operation claims to arbitration which would require arbitrators to decide on their 
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compatibility with the common market.176 Arbitral tribunals should be entitled to rule on the 

applicability of EUMR on whether a proposed concentration has community dimension 

(Article 1), if it falls under the scope of the EUMR, to decide on whether the concentration was 

notified to the Commission (Article 4); and if it was not notified to the Commission, to rule the 

concentration illegal due to breach of the standstill obligation (Article 7(1)).177 As an 

interesting note, the Commission has used arbitration clauses in EU merger commitment 

decisions, which are further discussed in sub-chapter 5.3. 

 

3.3 Multi-Jurisdictional Perspective on Antitrust Arbitration 

 
In the past, some EU Member States, like Germany and Austria, did not consider EU and 

national competition law issues to be arbitrable, due to the reason that competition matters were 

deemed to be too important to be resolved by private arbitration tribunals, and consequently 

national courts assumed jurisdiction or were required to do so as a matter of law.178 However, 

in the past two decades or so, it has become generally accepted in most EU Member States that 

where the underlying agreement provides for arbitration, arbitral tribunal can also determine 

matters of national and EU competition law.179 

 

The national courts of EU’s largest jurisdictions in Germany, France, Spain, England and 

Wales, have now recognised the arbitrability of competition law matters.180 In England and 

Wales, The High Court of England and Wales confirmed the arbitrability of competition law 

claims in ET Plus SA & Ors v. Welter & Ors: 

“The Arts. [101 and 102] claims: There is no realistic doubt that such “competition” or 
“anti-trust” claims are arbitrable; the issue is whether they come within the scope of the 
arbitration clause, as a matter of its true construction.”181 
 

In France, the Court of Appeal of Paris held in Labinal v Mors that arbitrators may apply EU 

competition law, award damages to the injured party, and decide that a contract is void with 
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the exception that arbitrators cannot issue injunctions or fines.182 As Mourre notes, since 

Labinal, arbitrability of competition law has never again been doubted before French courts.183 

 

3.3.1 Austria 

 
Regarding the arbitrability of Austrian competition laws, pursuant to section 582 ZPO, all 

claims involving an economic interest, therefore antitrust and competition matters based on the 

Austrian Cartel Act 2005 and/or Articles 101 and 102 TFEU are clearly arbitrable without 

limitations and must be applied by arbitral tribunals.184 Regarding the arbitrability of foreign 

competition laws, pursuant to section 603 ZPO, foreign competition laws are arbitrable, within 

the limitations of public policy considerations, in accordance with the statutory provisions or 

rules of law designated by the parties or the statutory rules deemed appropriate by the arbitral 

tribunal.185 In Austria, conventional186 arbitration clauses can settle competition law disputes, 

the invalidity of certain clauses of a contract or the whole contract due to violation of 

Austrian’s, EU’s and foreign competition law, as well as, secondary claims based on the total 

or partial nullity of the agreement.187 The Supreme Court has clarified that tortious competition 

law claims are not covered by conventional arbitration clauses.188 While it has not been 

clarified whether arbitral tribunals are under an obligation to raise competition law ex officio189 

they are certainly under a de facto obligation to apply Austrian or EU competition law to the 

facts of the case in order to avoid successful challenging of the award on the public policy 

grounds under section 611 paragraph 2 clause 8 ZPO190. With regards to the recognition and 

enforcement of foreign arbitral awards, section 86 EO and section 614 paragraph 1 ZPO specify 

that they are governed by the international law or legal instruments of the EU, therefore the 

New York Convention.191 
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3.3.2 Croatia 

 
Arbitration in Croatia is governed by the Arbitration Act of 2001, which is based on the 

UNCITRAL Model Law.192 Under the Arbitration Act, parties may agree to arbitrate any 

dispute which involves a right they may freely dispose, including claims arising in contract or 

tort, regardless whether Croatian or foreign country’s competition law will be applied.193 In 

Croatia, arbitral tribunals are under a duty to determine the governing law – which is chosen 

by the parties or considered appropriate by the arbitral tribunal – and apply it to the facts of the 

case, which also includes giving full effect to competition rules in case they are applicable to 

the governing law, even if parties’ have not invoked them, or if the rules form part of the 

Croatian public policy.194 If parties have not invoked competition law rules, arbitral tribunals 

should give parties an opportunity to present their opinions in order to ensure equal treatment 

and opportunity to the parties to present their case.195 The duty to raise competition law issues 

ex officio also results from the duty to respect the public policy of Croatia, as violation of public 

policy is, like in many jurisdictions, a ground to set aside an arbitral award.196 Arbitral awards 

may be reviewed by Croatian courts either in the proceedings to set aside an award or in the 

enforcement proceedings, and the New York Convention applies, in the rare cases that it does 

not, the municipal rules on recognition and enforcement of foreign award will apply.197 

 

3.3.3 Czech Republic 

 
Czech Republic does not have much experience in arbitrability of competition matters, while 

the Arbitration Act provides that parties may agree to arbitrate any property dispute as long as 

it is possible to settle the dispute.198 While damages/monetary claims could be subject to 

arbitration, if they would fall under the arbitration agreement or a clause, it is unlikely for only 

a tort claim, without a contractual relationship between the parties, to arise in arbitration.199 

Arbitrators are required to apply the Competition Act and Articles 101 and 102 TFEU ex officio 

due to representing public law norms.200 Pursuant to Arbitration Act, a court may set aside an 
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arbitral award due to flaws in the arbitration process, including disregard of public policy norms 

and competition law, but not on mere errors of law by the arbitrators.201 

 

3.3.4 France 

 
In France, arbitrators have jurisdiction to apply public policy provisions and all civil 

consequences of the breach of those provisions, which was clarified in the 1993 Labinal 

judgment.202 In addition to contractual clams, tortious claims are arbitrable as long as the 

arbitration agreement is drafted in terms so as to include issues relating to compensation.203 

However, in damages arising out of concerted practises or an abuse of a dominant position, 

there is rarely a contractual link nor an arbitration clause, thus arbitration would only be 

possible if parties agree to it after the dispute.204 Arbitrators cannot order injunctions or fines, 

as they fall under the public enforcement, but they can annul agreements and award damages 

to the victims of anticompetitive practices.205 Arbitrators have an ex officio duty to apply 

Articles 101 and 102 TFEU, while their competence might be limited due to uncertainty of 

applying Article 101(3) TFEU by granting individual exemptions.206 Application of the EU 

competition rules in arbitration proceedings depends on the parties claiming for the breach, 

while interpretation and implementation of competition law rules by arbitrators is subject to a 

limited control by a court, which has jurisdiction for cancellation or enforcement of the 

award.207 

 

3.3.5 Germany 

 
The German legislation ZPO is based on the UNCITRAL Model Law, with some deviations, 

such as the extension of the scope of application to international, domestic, commercial and 

non-commercial arbitration, and the arbitrability of competition disputes is governed by 

sections 1042 et seq. ZPO.208 A standard arbitration clause which submits to arbitration in 

relation to disputes arising from or relating to the contract, limits the arbitrators’ jurisdiction to 
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the validity (including nullity) of the contract; primary contractual claims relating to the 

performance; secondary contractual claims relating to the damages, termination, price 

reduction; restitution of exchanged performances and quasi-contractual claims.209 The 

jurisdiction might also comprise tort claims, especially where the event giving rise to tort 

liability is identical to, or part of the same factual occurrence as the contractual claim, however 

that will be evaluated depending on the specific circumstances of the case.210 In Germany, 

raising competition law issues ex officio in not seen as a direct duty, but rather as an indirect 

duty resulting from the threat of annulment or refusal of enforcement of the award.211 

 

3.3.6 Greece 

 
International commercial arbitration in Greece is governed by Law 2735/1999, which is based 

on the UNCITRAL Model law, but also the general framework of Articles 867-903 GCCP is 

applicable insofar to issues that are not regulated by Law 2735/1999.212 In Greece, the public 

enforcement of competition law, therefore, concerning a dispute on whether there is a violation 

of competition law, is not arbitrable, as solely the Commission and the Greek Competition 

Commission have jurisdiction to decide.213 On the other hand, private enforcement of 

competition law, so civil claims originating from the violation of competition law are 

arbitrable.214 In Greece, provided the arbitration clause is wide enough to include all disputes 

arising from a given contract, claims related to the contractual as well as tortious liability are 

covered by the arbitration agreement.215 In Greece, arbitral tribunals are under an obligation to 

apply Articles 101 and 102 TFEU ex officio.216 In Greece, international commercial arbitration 

pursuant to Article 28 of Law 2735/1999 allows parties to select the rules of law that will apply 

to the substance of the dispute, including lex mercatoria or rules from an international forum 

or the arbitral tribunal will determine the applicable conflict of law rules.217 
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3.3.7 Poland 

 
In Poland, nothing in Polish law prevents competition law disputes from being resolved by 

arbitration, as Article 1157 of the Code of Civil Procedure lays out that where there is no special 

regulation to the contrary, disputes concerning material or non-material rights, as well as 

competition law related damages, which are capable of settlement by court proceedings, are 

arbitrable.218 Arbitral tribunals in Poland must apply EU competition law in the aspect that are 

relevant to the claims asserted by the parties.219 An arbitral tribunal is bound by the substantive 

and procedural law chosen by the parties, and in the absence of such consensual choice, the 

arbitrators will look at the New York Convention, which states that the law of the country 

where the arbitral award was made applies, or the European Convention on International 

Commercial Arbitration from 1961, which states that the law of the country where the arbitral 

tribunal will be made or where the case was initiated.220 Pursuant to Article 1214 § 3 of the 

Code of Civil Procedure, recognition or enforcement of an arbitral award can be refused on 

two grounds, which are in-arbitrability and public policy.221 

 

3.3.8 Spain 

 
In Spain, arbitral tribunals will apply the procedural rules chosen by the parties to the arbitration 

proceedings, in case the parties have not agreed on procedural rules, the rules of the institution 

will apply, if it is an institutional arbitration, and if not regulated by the institutional rules or it 

is an ad hoc arbitration, the law of the seat of arbitration will apply, which in Spain is 

Arbitration Law 60/2003.222 The Arbitration Law states that all matters which the parties can 

freely agree on by law may be submitted to arbitration, and while the Arbitration Law and the 

Antitrust Law is silent on the arbitrability of competition law disputes, it has been accepted as 

fait accompli by arbitration practice, the ECJ and the Spanish courts.223 Arbitrators may award 

private consequences from competition law violations, but not sanctions on the infringing 

party, which belongs to the public enforcement.224 In Spain, arbitrators are not under an express 

obligation to apply competition law ex officio, but they still have to issue an enforceable award, 
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meaning that in order to satisfy the Spanish public policy considerations, which includes 

competition law, arbitrators should apply competition law as part of the national law in order 

to avoid a court annulling or refusing to enforce an award.225 The governing law of the 

arbitration proceedings is the one chosen by the parties, and in the absence of such, the law 

deemed to be most appropriate by the arbitrators.226 Arbitrators cannot apply public law 

sanctions, but they can award civil law remedies, except punitive damages which are against 

Spanish law.227 Pursuant to the principles laid down in Eco Swiss, Spanish case law on breach 

of public policy, and Article 41(f) of the Arbitration Law, arbitral awards will be annulled if 

they conflict with competition law provisions on the basis of disregarding international public 

policy.228 

 

In conclusion, concerning the arbitrability of general competition provisions, arbitrators can 

apply competition rules to award damages and ascertain that a contract which breaches 

competition law is null and void.229 However, clearly there are certain limitations to the 

arbitrability of competition law, namely if the power to decide is an exclusive power of national 

courts or NCAs, and obviously the Commission, such as decisions of an administrative or 

criminal nature in the name of public interest, like fines and criminal sanctions.230 It is also 

beyond doubt that arbitrators cannot adjudicate in the field of merger control, albeit the civil 

consequences of a merger as well as declare a state aid in breach of competition law, with the 

exception of civil disputes arising from the breach of the rules prohibiting state aid.231 

 

As can be seen from these eight Member States, the arbitrability of EU competition law is more 

or less similar. First considering the differences, the biggest differences are whether the 

national competition act is based on the UNCITRAL Model Law, as is the case for Croatia, 

Germany and Greece or not. Another difference concerns whether arbitrators can apply 

competition law ex officio, as in Croatia, Czech Republic and Greece or not, as in Austria and 

Spain. Furthermore, whether tort claims could come upon under arbitration are varying, as 

tortious claims are accepted in Croatia, France, Greece and Germany, but not in Austria and 

Czech Republic. Secondly, considering the similarities in competition arbitration, most of these 
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legal systems agree that violations of public policy mean that the award will be set aside. Also, 

these eight Member States agree in the applicable law: either chosen by the parties or failing 

that, by the arbitral tribunal. All the eight Member States widely agree that arbitrators may 

award civil law remedies, private consequences from the infringement of competition law 

provisions, but not sanctions on the infringing parties, under public enforcement of competition 

law. 
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4 The Right to Damages 

 

This chapter discusses the establishment of a right to damages by the CJEU, followed by the 

legislative development on the adoption of the Private Damages Directive in order to discuss 

more thoroughly cartel follow-on damages claims. 

 

4.1 The Establishment of a Right to Damages 

 

While Articles 101 and 102 TFEU do not explicitly address the award of damages to victims 

of competition law infringements232, the right to claim damages for competition law 

infringements derives from the direct effect of Articles 101 and 102 TFEU and was first 

established in Courage233 where the CJEU held that 

“[t]he full effectiveness of [Article 101] of the Treaty and, in particular, the practical 
effect of the prohibition laid down in [Article 101(1)] would be put at risk if it were not 
open to any individual to claim damages for loss caused to him by a contract or by 
conduct liable to restrict or distort competition.”234 
 

and further clarified in Manfredi where 

“[i]t follows that any individual can claim compensation for the harm suffered where 
there is a causal relationship between that harm and an agreement or practice prohibited 
under [Article 101].235 

 

Therefore, anyone who has suffered harm as a consequence by an infringement of Articles 101 

or 102 TFEU, or subsequently of national competition law which has the same objective as 

Articles 101 and 102 TFEU, can seek redress for the harm endured when there exists a causal 

link between the harm and the competition law infringement.236 The CJEU court practice has 

continued in this direction in cases of Pfleiderer; Otis and Others; Donau Chemia; and 

Kone.237 

 

The preparatory work till Private Damages Directive was long, and involved two studies in 

2004 and 2007, a Green Paper in 2005, a White Paper in 2008, accompanied by an Impact 

Assessment Report, and an extensive legislative package in 2013, which included a proposal 
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for the Private Damages Directive, and two non-binding documents: 1) Communication on 

quantifying harm; and 2) Practical Guide on Quantifying Harm.238 The non-binding documents 

address issues in actions for damages, not addressed by the directive, namely the applicable 

legal framework to the quantification of harm by national courts and main methods and models 

to estimate the amount of harm in a specific case.239 

 

4.2 The Private Damages Directive 

 

The use of arbitration is now explicitly stated within the Private Damages Directive’s 

(Directive 2014/104/EU) text, through a specific provision on consensual dispute resolution.240 

Particularly significant is the preamble which notes that 

“actions for damages are only one element of an effective system of private 
enforcement of infringements of competition law and are complemented by alternative 
avenues of redress, such as consensual dispute resolution […] such as out-of-court 
settlements (including those where a judge can declare a settlement binding), 
arbitration, mediation or conciliation.”241 

 

Also, the Practical Guide, accompanying the Communication on quantifying harm in actions 

for damages based on breaches of Articles 101 or 102 TFEU states that while most civil claims 

for compensation are determined by national courts, arbitration tribunals and courts in non-EU 

countries may also rule on damages claims.242 

 

Under Article 3 of the Private Damages Directive, any natural or legal individual who has 

incurred damage as a result of a violation of competition law has the right to seek and receive 

full compensation.243 That includes harm suffered by cartels, the cause of action which 

generally arises in tort claims, unless the charging of a cartel price would also be a breach of 

an express or implied term in the contract between the parties.244 Whether tortious claims 

between the contracting parties are within the scope of an arbitration agreement depends on the 

applicable law and contractual interpretation.245 
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Despite the obvious benefits that damages claims pursued through arbitration can offer, such 

as confidentiality and the use of competition experts, the practice is relatively uncommon.246 

The reason lies in the nature of an arbitration agreement, concluded between two contracting 

parties, which creates obstacles for a claimant to fit competition damages into a pre-agreed 

mechanism.247 In a number of cases, the damages claims are not against the party the claimant 

has directly contracted with, instead the contract has been made through intermediaries, and 

even if a direct relationship exists, the claimant might want to pursue damages claim against 

other entities, who would not be a contracting entity to the arbitration provision and therefore 

not bound by the terms of the agreement.248 This would create a risk where both defendants 

and claimants would have to deal with arbitration and non-arbitration proceedings on the same 

subject matter.249 

 

4.3 Cartel Follow-On Damages Claims 

 

Nowadays, the question is not whether arbitral tribunals can apply competition law provisions, 

but rather whether all EU competition rules are arbitrable and whether arbitration is an adequate 

tool to settle claims arising from the breach of competition law.250 The main arguments against 

cartel damages claims being excluded from the arbitration clause are as follows: 1) the cartel 

damages claim does not result from the relationship to which the arbitration clause relates; 2) 

the claimant could not have foreseen a tort claim arise at the time of entering into the clause; 

and 3) cartel damages claim might be filed against several defendants, some of whom could be 

exempt from the arbitration agreement. 

 

Cartel damages claims are not contractual, but tortious claims. Therefore, whether they should 

be covered under an arbitration clause, which refers to all disputes arising under this agreement 

has caused a lot of debate. However, one thing to keep in mind when discussing the type of 

claim is that under Article II(1) of the New York Convention a dispute referred to arbitration 

does not need to be contractual251 as Article II(1) of the New York Convention follows: 

“Each Contracting State shall recognize an agreement in writing under which the parties 
undertake to submit to arbitration all or any differences which have arisen or which 
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may arise between them in respect of a defined legal relationship, whether contractual 
or not, concerning a subject matter capable of settlement by arbitration.”252 (emphasis 
added) 
 

Article II(1) should be read in conjunction with Article I(3) of the New York Convention: 
 

“[Any State] may also declare that it will apply the Convention only to differences 
arising out of legal relationships, whether contractual or not, which are considered as 
commercial under the national law of the State making such declaration.”253 
 

as well as decline recognition and enforcement under Article V(2)(a) when “[t]he subject 
matter of the difference is not capable of settlement by arbitration under the law of that 
country…”254 
 
The use of arbitration for competition damages claims has been considered by several national 

courts and CJEU, most notably the cases of CDC and Kemira255 which consider the 

consequences in terms of the ability of claimants in private damages actions against cartelist to 

bring such claims. 

 

4.3.1 Jurisdiction Clauses 

 
The arbitrability of cartel damages claims arose in Cartel Damage Claims (CDC) Hydrogen 

Peroxide SA v Akzo Nobel NV (CDC). In CDC, a German national court, Landgericht 

Dortmund, referred three questions to the CJEU for a preliminary ruling, the most important 

being the third question: 

“In the case of actions for damages for infringement of the prohibition of agreements, 
decisions and concerted practices contained in Article 81 EC/Article 101 TFEU and 
Article 53 of the EEA Agreement, does the requirement of effective enforcement of the 
prohibition of agreements, decisions and concerted practices laid down in [EU] law 
allow account to be taken of arbitration and jurisdiction clauses contained in contracts 
for the supply of goods, where this has the effect of excluding the jurisdiction of a court 
with international jurisdiction under Article 5(3) and/or Article 6(1) of Regulation … 
No 44/2001 in relation to all the defendants and/or all or some of the claims 
brought?”256 

 

CJEU ruled that jurisdiction clauses should only apply to conflicts arising out of the specific 

legal relationship in relation to which the agreement was entered into.257 Therefore, the clauses 
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governing exclusive jurisdiction in Article 25 of Brussels I Regulation (recast) do not cover 

tortious claims for violations of competition law, unless antitrust disputes were directly covered 

by the provision.258 That is to avoid a situation where a party would be dumbfound by a 

jurisdiction clause which would apply to all conflicts arising out of its relationship with the 

other contracting party, but arise from a relationship other than the one over which the 

jurisdiction agreement was created.259 Consequently, a party that enters into a jurisdiction 

clause in a supply contract without knowing the other party’s involvement in a cartel does not 

reasonably expect a tort dispute to arise as a result of the cartel and therefore the jurisdiction 

clause does not apply to it.260 It is worth noting that the CJEU did not rule that exclusive 

jurisdiction provisions do not extend to cartel damages claims as that would jeopardise EU 

competition law’s effectiveness.261 

 

Under the Brussels I Regulation (recast), the initial position under Article 4 is that people who 

are domiciled in a Member State, should be sued there.262 The jurisdictional clause derogation 

is laid down in Article 25, in which parties have agreed that another Member State’s court has 

jurisdiction.263 This exception became an issue in Ryanair v Esso, in which Ryanair, the well-

known Irish airline entered into a series of contracts, which included an English jurisdiction 

clause, with Esso Italiana, part of the global ExxonMobil group, for purchase of jet fuel in 

Italian airports.264 Ryanair’s claim arose from the ruling of the Italian Competition Authority, 

which found numerous oil companies, including Esso Italiana to have participated in an 

information-sharing cartel concerning the sale of jet fuel at Italian airports, in breach of Article 

101 TFEU.265 Ryanair brought an action in the High Court of England and Wales for both 

contractual (breach of clause IV) and tortious damages (breach of statutory duty) claims against 

Esso.266 Eder J of the High Court decided in favour of Ryanair and applied the one-stop 

adjudication derived from The Fiona Trust decision by stating that both claims were so closely 

knitted together and there is a nearly complete overlap between the two claims. 
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There were two clauses – Article 12.1 on jurisdiction and Article IV on prices in the contract 

which helped the Court of Appeal to decide. Article 12.1 provided that “…For the purposes of 

the resolution of disputes under this Agreement, each party expressly submits itself to the non-

exclusive jurisdiction of the Courts of English”267 Article IV provided that “if at any time a 

price or fee provided in this Agreement shall not conform to the applicable laws, regulations 

or orders of a government or other competent authority, appropriate price or fee adjustments 

will be made…”268 Mr Beard argued that parties to a non-exclusive jurisdiction clause like 

Article 12.1 were unlikely to consider damages claims for a breach of statutory duty, which 

would arise between numerous claimants and defendants, to fall within a contractual 

jurisdiction clause.269 The Court of Appeal held that Article IV did not apply to cartel prices 

and therefore an arguable contractual claim that is closely related to the tortious claim did not 

exist.270 

 

CJEU held in Powell Duffryn v. Petereit that jurisdiction is conferred to settle disputes which 

arise in the context of a specific legal relationship, so to limit the scope of agreements 

conferring jurisdiction solely to disputes arising out of the legal relationship in connection with 

which the agreement was entered into.271 CJEU argued that 

“[i]ts purpose is to avoid a party being taken by surprise by the assignment of jurisdiction to a 
given forum as regards all disputes which may arise out of its relationship with the other party 
to the contract and stem from a relationship other than that in connection with which the 
agreement conferring jurisdiction was made.”272 
 

Jurisdiction clauses may have a different legal standard in action for damages under Article 

102 as compared to Article 101, as CJEU decided in Apple Sales International, anti-

competitive conduct covered by Article 102 can occur in a contractual relationship between a 

supplier and a reseller, even if the jurisdiction clause does not explicitly refer to liability 

disputes arising from a violation of competition law.273 CJEU stated that 

“Article 23 of Regulation No 44/2001 must be interpreted as meaning that the application, in 
the context of an action for damages brought by a distributor against its supplier on the basis 
of Article 102 TFEU, of a jurisdiction clause within the contract binding the parties is not 
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excluded on the sole ground that that clause does not expressly refer to disputes relating to 
liability incurred as a result of an infringement of competition law.”274 
 

This is an exact opposite to the CDC judgment, which action for damages was based on Article 

101, where CJEU distinguished that a cartel between suppliers cannot occur in contractual 

relations.275 Therefore, the legal standard of jurisdiction clauses as a result of an infringement 

of competition law and more specifically action for damages can depend whether it is based 

under Article 101 or 102 TFEU. 

 

4.3.2 Arbitration Clauses 

 

Until 2007, based on the precise wording of the agreement, English law made technical 

distinctions in the scope of arbitration clauses, however a more ‘pro-arbitration’ approach was 

taken by Lord Hoffman in Fiona Trust v Privalov, who asserted that when parties construct an 

arbitration clause, they intend all disputes which arise out of the relationship entered into to be 

decided by the same tribunal.276 In the U.S. the form of words of the arbitration clause and the 

difference between ‘arising out of’ and ‘arising under’ play a substantial role in determining 

whether or not a tort claim may be submitted to arbitration.277 While several lower courts have 

taken a similar pro-arbitration approach as the UK, the 9th Circuit Court of Appeals held in 

Cape Flattery Ltd v Titan Maritime LLC that an arbitration clause which refers to ‘any dispute 

arising under this agreement’ is inapplicable to a tort claim.278 Therefore it follows that when 

the arbitration clause is sufficiently wide and refers to any dispute arising out of this agreement, 

the arbitrability of tort claims for breaches of competition law is likely in the U.S., and 

established for certainty in England through ET Plus SA v Welter. 

 

In Fiona Trust & Holding Corpn v Yuri Privalov, a pro-arbitration perspective was taken, 

where Lord Hoffman held: 

“If, as appears to be generally accepted, there is no rational basis upon which businessmen 
would be likely to wish to have questions of the validity or enforceability of the contract 
decided by one tribunal and questions about its performance decided by another, one would 
need to find very clear language before deciding that they must have had such an intention.”279  
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It can be derived from Fiona Trust that in order to decide whether a cartel damages claim is 

arbitrable, two questions need to be decided: firstly, does the cartel damages claim arise out of 

the relationship to which the arbitration clause relates to; and secondly, have the parties by very 

clear language excluded cartel damages claims from the clause.280 Lord Hope concluded in 

Fiona Trust, “[t]he purpose of the [arbitration] clause is to provide for the determination of 

disputes of all kinds, whether or not they were foreseen at the time when the contract was 

entered into.”281 It has been argued that cartel damages claims are excluded from the scope of 

the arbitration clause, if the claimant was unaware of the cartel at the time the clause was 

entered into, and therefore could not have foreseen a tort claim arising out of contract, however 

it follows from this judgment, and Lord Hope’s interpretation that whether the claimant could 

have foreseen or not a cartel at the moment when the contract was entered into is irrelevant 

from the perspective of an arbitration clause, which whole aim is to solve all future disputes.282 

 

In Cartel Damage Claims (CDC) Hydrogen Peroxide SA v Akzo Nobel NV (CDC), CJEU did 

not decide on the arbitration clauses’ applicability, but simply stated that it has insufficient 

information to answer that question.283 However, AG Jääskinen, concluded that Article 101 

TFEU’s principle of full effectiveness does not exclude the use of arbitration clauses in the 

context of a claim for damages based on a violation of Article 101 TFEU, unless the party who 

is being sued under that clause was completely unaware of the cartel agreement, its illegal 

nature, and could not have predicted that the arbitration clause would apply to a tort claim on 

the basis of such a contract.284 The AG relied on two factors for his conclusion: firstly, on the 

principle of full effectiveness of Article 101 TFEU, under which an arbitration agreement 

would make claiming damages more difficult in a cartel, which is implemented by means of 

several contracts perhaps with different legal entities within the same corporate group and 

would involve multiple claimants and defendants, as well as, the seat of arbitration being 

outside the EU, reducing the probability of EU competition rules being applied as a matter of 

public policy in comparison to Member State courts.285 Secondly, on Article 25(1) of the 

Brussels I Regulation (recast), under which parties may come to an agreement that Member 
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State court(s) have jurisdiction with respect to disputes in the context of a specific legal 

relationship, according to AG, a cartel damages claim would not be related to the legal 

relationship in relation to which the arbitration agreement was entered into.286 Nazzini believes 

AG Jääskinen’s interpretation to be wrong, as national law governs arbitration clauses, so the 

interpretation of Article 25(1) of Brussels I Regulation (recast) under EU law is irrelevant.287 

CJEU held in CDC, that when a jurisdiction clause designates courts of a particular Member 

State to resolve disputes in connection with liability incurred due to an infringement of 

competition law, other national courts must decline jurisdiction.288 

 

The Brussels Regulation (recast) does not apply to arbitration agreements.289 In fact, Recital 

12 of the Brussels Regulation (recast) states: 

“This Regulation should not apply to any action or ancillary proceedings relating to, in 
particular, the establishment of an arbitral tribunal, the powers of arbitrators, the 
conduct of an arbitration procedure or any other aspects of such a procedure, nor to any 
action or judgment concerning the annulment, review, appeal, recognition or 
enforcement of an arbitral award.”290 

 
This also confirms earlier case law in Rich v. Società Italiana Impianti, where CJEU noted 

“Article 1(4) of the Convention must be interpreted as meaning that the exclusion 
provided for therein extends to litigation pending before a national court concerning the 
appointment of an arbitrator, even if the existence or validity of an arbitration 
agreement is a preliminary issue in that litigation.”291 
 

Therefore, in case of a valid arbitration clause, national courts may find that they lack 

jurisdiction to hear the case, with the exception of jurisdiction over protective or interim 

measures, even if the main proceedings are subject to arbitration under Article 35 of the 

Brussels I Regulation (recast).292 This was supported in Van Uden Maritime v. 

Kommanditgesellschaft in Firma Deco-Line and Others, where CJEU noted that 

“…provisional measures are not in principle ancillary to arbitration proceedings but are 
ordered in parallel to such proceedings and are intended as measures of support. They 
concern not arbitration as such but the protection of a wide variety of rights. Their place 
in the scope of the Convention is thus determined not by their own nature but by the 
nature of the rights which they serve to protect…It must therefore be concluded that 
where, as in the case in the main proceedings, the subject-matter of an application for 
provisional measures relates to a question falling within the scope ratione materiae of 
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the Convention, the Convention is applicable and Article 24 thereof may confer 
jurisdiction on the court hearing that application even where proceedings have already 
been, or may be, commenced on the substance of the case and even where those 
proceedings are to be conducted before arbitrators.”293 

 

While CJEU did not take a stand on the applicability of arbitration clauses in cartel damages 

claims, Kemira however did. In Kemira, the Amsterdam Court of Appeal applied the same 

principle on jurisdictional clauses also to arbitration clauses, concluding 

“there is no ground to rule differently on the arbitration clauses. The disadvantaged 
undertakings cannot be regarded as having agreed to the arbitration clauses in relation 
to claims that would arise due to the infringement of competition rules.”294 

 
The Court’s judgment is worrisome as it derived the jurisdictional clauses principle from the 

CDC case and simply applied the same on arbitration clauses without any reasoning nor 

consideration given to the applicable law and the construction of arbitration clauses.295 

 

National courts often comply with arbitration clauses, in 2017 a German court stayed 

proceedings and held that it does not have jurisdiction to hear an action for damages, because 

the purchase agreement for the cartelised products required disputes to be settled by an arbitral 

tribunal.296 On the other hand, national courts have also held that competition-based actions for 

damages do not fall within the arbitrational clause unless the customer could have reasonably 

expected that such a dispute would be covered by the clause.297 

 

4.3.3 Non-Signatory Parties 

 

Article 8(1) of the Brussels I Regulation (recast) provides that 

“A person domiciled in a Member State may also be sued: 
(1) where he is one of a number of defendants, in the courts for the place where any one of 

them is domiciled, provided the claims are so closely connected that it is expedient to 
hear and determine them together to avoid the risk of irreconcilable judgments resulting 
from separate proceedings;”298 
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In CDC, CJEU ruled that there is a risk of contradictory judgments in damages action against 

several undertakings based in different EU Member States, who participated in a single and 

continuous EU competition law infringement, and reasoned that undertakings in a single cartel 

share the same situation of law and fact although cartel activity occurred in different times and 

places.299 Furthermore, CJEU confirmed that the finding of a similar legal situation applies 

albeit the differences of liability in tort between various national laws as long as defendants 

could have foreseen being jointly sued in a Member State where one of them resides.300 

Additionally, the foreseeability condition is fulfilled when the Commission issues a binding 

decision, finding a single infringement of EU law and holds each participant liable for any 

losses incurred as a result of the tortious actions of those who participated in the 

infringement.301 As a result, participants in a single cross-border cartel may be subject to a 

hearing on one jurisdiction, as long as they are sufficiently close by sharing the same factual 

and legal situation.302 

 

Whether cartel damages claim could be brought against several defendants, some of whom are 

not bound by the arbitration clause has also caused a debate. The English High Court clarified 

the circumstances under which a non-signatory party to an arbitration clause is bound to be 

included in it in Egiazaryan v OJSC OEK Finance, as well as followed the approach in Fiona 

Trust by advocating that arbitration clauses extend to tort claims.303 Mr. Ashot Egiazaryan and 

Mr. Vitaly Gogokhiya, the claimants, were signatories to a shareholder’s agreement as well as 

a share purchase agreement relating to a project on the redevelopment of the Moskva Hotel in 

Moscow, the contracts were governed by English law and included an LCIA arbitration clause 

referring all disputes to be resolved in accordance with LCIA rules by a tribunal based in 

London.304 The claimants filed a tort claim against the respondents of OJSC OEK Finance 

(signatory to the shareholder’s agreement and the share purchase agreement) and the City of 

Moscow (parent company of OJSC OEK Finance, but not a signatory to shareholder’s 

agreement or the share purchase agreement) for arranging a corporate raid, which forced them 

to renounce their interest in the project and suffer harm.305 The Tribunal ruled that the tort claim 

did not fall under the arbitration clause and that the City of Moscow was not included in the 
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arbitration as it not a party to the agreements as a matter of English law.306 Mr. Vitaly 

Gogokhiya challenged the Tribunal’s decision and the High Court of England decided as 

follows: 

Burton J referred to the comments made by Lord Collins in Dallah v Pakistan [2010] UKSC 
46:  

“105. One of the most controversial issues in international commercial arbitration is the 
effect of arbitration agreements on non-signatories .. 

 
106. The issue has arisen frequently in two contexts: the first is the context of groups 
of companies where non-signatories in the group may seek to take advantage of the 
arbitration agreement, or where the other party may seek to bind them to it. The second 
context is where a state-owned entity with separate legal personality is the signatory 
and it is sought to bind the state to the arbitration agreement. Arbitration is a consensual 
process, and in each type of case the result will depend on a combination of (a) the 
applicable law; (b) the legal principle which that law uses to supply the answer (which 
may include agency, alter ego, estoppel, third-party beneficiary); and (c) the facts of 
the individual case.”307 

 

The Egiazaryan case forms an important precedent in the court’s analysis of choice of law and 

illustrates how a complicated web of national laws may apply to issues in international 

commercial arbitration.308 Burton J also denied the argument that conspiracy claims cannot be 

covered by an arbitration clause, because a conspiracy always involves multiple parties, by 

commenting: 

“…the fact that there may be outstanding claims against other parties arising out of the same 
facts is not an objection to the bringing of a claim which falls within the terms of an arbitration 
clause.”309 
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308 Wessel – Wells 2016 
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5 Powers and Duties of Arbitrators in Applying Competition Law 

 

Cooperation between arbitrators and courts is limited to the judicial appointment of arbitrators, 

assistance in the hearing of the evidence, granting of interim measures, enforcement of the 

(foreign) award and setting aside the award.310 

 

5.1 Duty to Raise Competition Law Ex Officio to Issue an Enforceable 

Award  

 

The power of an arbitral tribunal arises from the party autonomy and an arbitration agreement. 

Arbitral tribunals are not state organs nor therefore associated with domestic competition law 

regimes.311 However, there is an exception which indirectly obliges arbitrators to consider 

competition law issues ex officio, even if not raised by the parties themselves.312 Such an 

exception is due to the applicability of competition law, the effect competition has on the 

market, and not on the parties.313 One of the main advantages of arbitration proceedings is an 

arbitral award which is internationally enforceable as a result of the New York Convention.314 

The consideration of competition law issues is directly linked to an enforceable award in an 

undetermined seat of arbitration, because if arbitrators do not consider the applicable 

competition laws, they risk the award being set aside due to violations of competition law, or 

worse, being regarded as co-conspirators to bypass competition rules.315 However, there is a 

fine line between raising competition law issues ex officio and risking the award being 

challenged on the grounds of ultra petita based on Art V(1)(c) of the New York Convention.316 

Therefore, as a matter of due process, arbitrators should give the parties an opportunity to 

present their views on competition law issues.317 That is due to the fact that Article V(1)(b)(c) 

of the New York Convention covers situations in which a party was unable to present his case 

and where the arbitrator has made decisions that go beyond the parties’ claims and 

counterclaims. 
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“1. Recognition and enforcement of the award may be refused, at the request of the 
party against whom it is invoked, only if that party furnishes to the competent authority 
where the recognition and enforcement is sought, proof that: 
 
(b) The party against whom the award is invoked was not given proper notice of the 
appointment of the arbitrator or of the arbitration proceedings or was otherwise unable 
to present his case; or 
 
(c) The award deals with a difference not contemplated by or not falling within the 
terms of the submission to arbitration, or it contains decisions on matters beyond the 
scope of the submission to arbitration, provided that, if the decisions on matters 
submitted to arbitration can be separated from those not so submitted, that part of the 
award which contains decisions on matters submitted to arbitration may be recognized 
and enforced...“ 

 

A healthy relationship between arbitration and competition law enforcement is ensured through 

the possibility to set aside or refuse the recognition and enforcement of an arbitral award in 

case it violates public policy.318 It does not endanger the flexibility and informality of 

arbitration, but rather puts responsibility, duty or burden to exercise discretion in order to 

render an enforceable award.319 In international commercial arbitration, consideration should 

be given to the following: Article 42 ICC Rules of Arbitration 2021, according to which “the 

arbitral tribunal… shall make every effort to make sure that the award is enforceable at law.”320 

“The efficiency of arbitration as an institution would be compromised, if arbitrators were to 

render awards that would be liable to non-enforcement or annulment, because of their 

incompatibility with mandatory legal provisions, whose infringement surely constitutes a 

public policy violation.”321 As a conclusion, arbitrators are anticipated to apply the Treaty’s 

competition provisions, even if not raised by the parties themselves, regardless whether the 

parties have chosen a non-EU Member State law as lex causae and whether the arbitral tribunal 

is seated in the EU or outside the EU, because as judges of the contract, arbitrators can draw 

the appropriate conclusions as a result of the anti-competitive agreement’s illegality and 

nullity.322 The general opinion is that arbitrators, irrespective of the contractual choice of law 

made by the parties to the arbitration agreement, are bound to apply the mandatory provisions 

of other legal orders in certain circumstances to render the award enforceable in specific 

countries.323 As Almășan points out: “Arbitration awards contrary to EU competition law are 
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to be set aside and not recognized at enforcement, due to the inclusion of EU provisions in the 

lex fori of the national court.”324 

 

Since Eco Swiss, an arbitral tribunal has had an indirect obligation to consider how EU 

competition law applies to a specific case in order to ensure the award’s enforceability, even if 

not raised by the parties themselves, in three circumstances where 1) the seat of arbitration is 

in EU; 2) the contract is governed by the applicable law of an EU Member State; or 3) the 

arbitral award will be enforced in EU.325 In Eco Swiss, the CJEU assigned the duty on national 

courts to ensure that arbitral tribunals have properly applied competition law, and very 

carefully posed an indirect recommendation or a strong suggestion on arbitrators to consider 

EU competition law, avoiding to pose any legal obligation or direct legal duty on arbitrators to 

raise EU competition law on an ex officio basis.326 The indirect recommendation stems from 

the protection of the quality of the award, in case the award is subject to review on the grounds 

of public policy, a court or a party is free to raise competition law at the stage of review, 

therefore arbitrators should consider competition issues on their own motion in order to avoid 

public policy concerns that could come up at the review or enforcement stage.327 

 

5.2 Preliminary References: Article 267 TFEU 

 

The ability to send preliminary references to the CJEU on the interpretation of EU law is the 

foundation of EU’s judicial framework, which unfortunately remains closed to international 

arbitration.328 

Article 267 of the TFEU states: 

“The Court of Justice of the European Union shall have jurisdiction to give preliminary 
rulings concerning: 
(a) the interpretation of the Treaties; 
(b) the validity and interpretation of acts of the institutions, bodies, offices or agencies 
of the Union; 
Where such a question is raised before any court or tribunal of a Member State, that 
court or tribunal may, if it considers that a decision on the question is necessary to 
enable it to give judgment, request the Court to give a ruling thereon. 
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 52 

Where any such question is raised in a case pending before a court or tribunal of a 
Member State against whose decisions there is no judicial remedy under national law, 
that court or tribunal shall bring the matter before the Court. 
If such a question is raised in a case pending before a court or tribunal of a Member 
State with regard to a person in custody, the Court of Justice of the European Union 
shall act with the minimum of delay.”329 

 

Article 267 of the TFEU is a cooperation mechanism between national courts of the EU and 

EU institutions, its’ purpose to avoid the inconsistent application of EU law in national 

judgments by national courts of the EU Member States.330 Arbitral tribunals, however, do not 

enjoy the same status as national courts of the EU, as ascertained by the CJEU in the Nordsee 

judgment, an arbitral tribunal is not a ‘court or tribunal of a Member State’331 for the purpose 

of Article 267 of the TFEU and therefore cannot ask for a preliminary ruling, however 

importantly, CJEU did not object to the arbitral tribunal’s inherent power to consider 

competition issues.332 The CJEU clarified the definition of a court or tribunal in the Guy Denuit 

judgment in view of factors, including the body is created by law; it is permanent and 

independent; its jurisdiction is mandatory; its procedure is inter partes; and it follows rules of 

law.333 As an arbitral tribunal is established pursuant to an arbitration agreement derived only 

from party autonomy334 it does not satisfy the number of factors established by the CJEU. The 

CJEU held that an arbitration tribunal is not a court or tribunal of a Member States, 

“where the parties are under no obligation, in law or in fact, to refer their disputes to arbitration 
and the public authorities of the Member State concerned are not involved in the decision to 
opt for arbitration nor required to intervene of their own accord in the proceedings before the 
arbitrator”.335  
 

Although EU law and established case law implicitly requires arbitrators to apply EU 

competition law, it deprives them from the guidance of CJEU’s preliminary rulings and 

potentially threatens the uniformity of EU law.336 However, there are three formal ways by 

which an EU law question in arbitration can reach the CJEU – 1) a review of an arbitral award 

on appeal by a national court; 2) an arbitral award being set aside during annulment 

proceedings; or 3) an arbitral award being recognised and enforced.337 A review of an arbitral 
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331 Case C-102/81, Nordsee. Reederei Mond (para. 10). 
332 Nazzini 2016, 9.11. 
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award on appeal by a national court came up in Municipality of Almelo v. NV Energiebedrijf, 

where the CJEU confirmed the possibility of an indirect preliminary reference.338 The CJEU 

held that  

“a national court which, in a case provided for by law, determines an appeal against an 
arbitration award must be regarded as a court or tribunal within the meaning of Article 177 of 
the EEC Treaty [Art 267 of the TFEU]”.339 
 
While such an indirect preliminary reference provides insufficient guidance for arbitrators as 

it arises only if a losing party challenges the award ex post facto, it should be kept in mind that 

a preliminary ruling from the CJEU usually takes around two years, which would considerably 

slower down the process of arbitration proceedings, and afford time for dilatory tactics.340 

However, as pointed out by Ilie and Seow, a change in the EU jurisprudence or legislation 

which would permit arbitral tribunals to request preliminary references from the CJEU and put 

them on a similar footing before national courts on competition law matters, would be a 

welcoming development for the sake of arbitrators and more effective private enforcement of 

EU competition law rights and obligations.341 

 

In addition to Article 267 TFEU, the Modernisation Regulation together with the Commission 

Notice on the co-operation between the Commission and the courts of the EU Member States 

organises a system of collaboration between the Commission and the national courts, where 

national courts may request that the Commission provide them with information or an opinion 

on issues relating to the application of EU competition rules without prejudice to the 

preliminary ruling procedure.342 Similarly to the preliminary reference procedure, arbitral 

tribunals are unable to benefit from the system or the collaboration established between the 

Commission and national courts.343 This however does not mean that arbitral tribunals could 

not seek assistance from the Commission when necessary.344 The procedural flexibility of 

arbitral proceedings allows the adjustment of the procedural framework to include the 

involvement of the Commission in the case, and with the parties’ consent, or the parties 
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themselves, relevant information as well as legal and economic interpretations can be attained 

from the Commission.345 

 

5.3 EU Merger Commitment Arbitrations 

 

By way of background, EU merger commitment arbitrations arise in the context of conditional 

merger clearance decisions under Articles 6 and 8 of the EUMR as well as commitment 

decisions under Articles 7 and 9 of the Modernisation Regulation. The legal basis for EU 

merger control, which lays down the regulatory framework for the evaluation of mergers, 

acquisitions, takeovers and certain type of joint ventures, collectively concentrations, is the 

Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations 

between undertakings.346 Pursuant to the notification requirement and the standstill obligation 

laid down in Articles 4(1) and 7(1) of the EUMR, Community dimension concentrations have 

to be communicated to and declared compatible by the Commission prior to their 

implementation347 – the violation, referred to as gun jumping, of these two procedural 

requirements has lately caught the attention of the Commission.348 In cases, where the 

Commission considers the proposed concentration likely to involve anti-competitive effects 

and thus, restrict effective competition in the internal market, the parties involved can offer 

commitments, also known as remedies or undertakings, which can consist of either structural 

(divestiture) or behavioural (future behaviour of the merged firm) remedies or even mixture of 

both.349 

 

Successful commitments eliminate the competition concerns and allow the concentration to be 

cleared as such or approved as conditional. However, as behavioural and access commitments 

require medium- to long-term monitoring, which the Commission has only limited resources 

for, the Commission has outsourced the monitoring to the market through arbitration 

commitments.350 The Commission and the EU General Court have both approved this 

procedure in different ways351 as the 2008 Merger Remedies Notice lays down in Para. 66: 

 
345 Ibid., pp. 139-140. 
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“Access commitments are often complex in nature and necessarily include general 
terms for determining the terms and conditions under which access is granted. In order 
to render them effective, those commitments have to contain the procedural 
requirements necessary for monitoring them (…). Measures allowing third parties 
themselves to enforce the commitments are in particular access to a fast dispute 
resolution mechanism via arbitration proceedings (together with trustees) or via 
arbitration proceedings involving national regulatory authorities if existing for the 
markets concerned.”352 
 

And Para. 130: 

“However, given the long duration of non-divestiture commitments and their frequent 
complexity, they often require a very high monitoring effort and specific monitoring 
tools in order to allow the Commission to conclude that they will effectively be 
implemented. Therefore, the Commission will often require the involvement of a trustee 
to oversee the implementation of such commitments and the establishment of a fast-
track arbitration procedure in order to provide for a dispute resolution mechanism and 
to render the commitments enforceable by the market participants themselves.”353 

 

Structural remedies are the preferred type of remedy to address anti-competitive issues arising 

from mergers354, because as opposed to behavioural remedies they eliminate the competition 

concerns fast and do not require long-term monitoring. Behavioural remedies on the other hand, 

require ongoing monitoring in order to guarantee the merger entity’s ability to correctly follow 

through with the commitments, making them more burdensome to administer.355 For those 

reasons, the use of behavioural remedies has been followed by the use of arbitration clauses, 

under which the merging party agrees to apply questions relating to the application of the 

remedies added to the conditional merger decision to an arbitral tribunal.356 The use of 

arbitration clauses has proved especially successful with access commitments, where the 

remedy has involved allowing third parties access to a specific facility or infrastructure, i.e. a 

physical network, a key technology or a film content which is controlled by the merged 

entity.357 Under the arbitration clauses, the commitments made by the merging parties give rise 

to obligations towards third parties (private parties), competitors or customers, who have 

corresponding rights and are intended to benefit from the remedy.358 
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For almost thirty years, the first time in 1992 in the case Elf/Aquitaine-Thyssen/Minol359, the 

Commission has used arbitration in the private enforcement of behavioural commitments under 

the EUMR, more specifically by outsourcing the monitoring of behavioural commitment 

decisions to arbitration, creating a practice commonly referred to as EU merger commitment 

arbitrations.360 Between the years 2005 and 2016, out of a total of 190 commitment decisions, 

including divestitures and behavioural commitments, 24 per cent provided for an arbitration 

clause.361 Although the Commission is responsible for public enforcement of the merger 

commitments, the arbitrator’s function is to resolve conflicts between the merging entity and 

the commitments’ beneficiaries –  a task which would otherwise be handled by national 

courts.362 The first arbitral award in EU merger commitment arbitrations arose in 2012 in RTI 

– Reti Televisive Italiane S.P.A. v. Sky Italia S.R.L.363 

 

Also, in 2012, an arbitral award was rendered in the NewsCorp/Telepiù case, where a dispute 

arose from the implementation of certain commitments proposed in the merger364 some specific 

commitment fell within the competence of the Italian Communications Authority, while all 

other disputes were to be settled in accordance with the ICC rules in Milan365. The Tribunal 

concluded that “any third party adversely affected by Respondent's failure to implement Article 

8.1 of the Commitments can initiate proceedings as long as it has a legitimate interest in so 

doing”.366 

 

The EU commitment merger arbitrations could be considered as a form of sui generis or 

regulatory arbitration subject to the Commission’s powers under public enforcement of 

Treaty’s competition law provisions, by generally providing for short and strict deadlines, the 

possibility to be involved in the arbitration with complete details during the process, as well as 

for the possibility of the Commission’s Legal Service attending the hearing.367 Also, the 

following have become standard features with the use of arbitration clauses in merger remedies: 

adoption of fast track procedures; assistance by a Trustee; prima facie evidence rule; role of 
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the competition agency; and publication requirements.368 EU merger commitment arbitrations 

are analogous to arbitrations stipulated in Bilateral Investment Treaties, which allow investors 

entitled to protection under the treaty to settle disputes in arbitration.369 Arbitration clauses 

used in EU merger commitment arbitrations are open-ended, non-privy and any current or 

potential beneficiary of the commitments may use them.370 In EU Merger Commitment 

Arbitration, the arbitrator’s role is to provide quasi-judicial after-service as an integral part of 

the original Commission decision.371 More specifically, the arbitrator safeguards the incorrect 

or non-implementation of the remedies, thus only private law remedies are available to the 

arbitrator, while the competition agency safeguards the obligations for the merged entity under 

the merger decision and imposes the traditional public law sanctions, such as fines.372 The 

biggest advantage of monitoring merger remedies through arbitration process is that without 

putting public resources under pressure, the competition authority can safeguard that 

appropriate behavioural commitments are monitored, while the market itself through the third-

party beneficiaries’ private interest serves as a motivation to ensure that the remedies are 

implemented correctly before an arbitral tribunal.373 The main issues in enforcing arbitral 

awards from EU Merger Commitment Arbitrations are the public/private divide, the party 

autonomy rule and enforceability under the New York Convention, which derive from the 

inherent opposition of the private nature of arbitral proceedings and their party autonomy on 

the one hand and the EU’s public prosecutor’s role in EU competition law proceedings on the 

other hand.374 
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6 Conclusion 

 

Arbitration is an ADR mechanism that has become the preferred method to resolve 

international commercial disputes due to its efficiency compared to litigation before domestic 

courts.375 Over 110 nations, including transition economies and developing nations have 

adopted competition law regimes, while at the same time the assets allocated for the 

competition law enforcement have increased and the fines for violations of competition law 

have become harsher.376 Arbitration derives from a contract with the goal of arbitrators to 

resolve a dispute between the parties in the most convenient manner, while the goal of 

competition law is to protect consumer welfare and to prohibit companies from engaging in 

activities that could harm the internal market.377 Competition rules are mandatory and they 

cannot be circumvented, therefore competition law is concerned with safeguarding the greater 

interests of customers and the internal market, not with defending the interests of firms that are 

parties to an arrangement or transaction.378 

 

This thesis answered the following research questions:  

1. What type of jurisdictional, conflict of laws issues can arise when arbitrating EU 

competition law? 

 

There are two jurisdictional issues – objective arbitrability (choice of laws) and subjective 

arbitrability – that can arise when arbitrating EU competition law. In objective arbitrability, the 

issue concerns the validity of the arbitration agreement, depending on the limitations of 

arbitrability of certain rights by a legal system. These limitations could concern specific rights, 

i.e. on personal status, divorce, grant of patents, public administration, unilateral termination 

of exclusive distribution agreements or general conflict of laws, i.e. under the New York 

Convention, lex fori is the applicable law; under UNCITRAL Model Law, the seat of 

arbitration is the applicable law; and under 1927 Geneva Convention, the law applicable to the 

arbitration agreement is the applicable law. The issue becomes evident when legal systems 

decide inconsistently on the types of disputes excluded from the arbitrability of their national 

law or parties with high-bargaining power use forum shopping or choice of law clauses to 
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prevent or render EU competition arbitration difficult. As there is no uniform definition of 

limitations to arbitrability on an international level, the outcome in commercial arbitration on 

a) whether an arbitral tribunal has jurisdiction to hear the case depends completely on the 

authority and the rule adopted to decide the conflict of law; and b) whether a party could 

complicate EU competition arbitration depends on the jurisdiction and the seat of arbitration. 

In subjective arbitrability, the issue concerns who can be subject to arbitration, which is 

particularly important when considering sub-chapters 3.1.2 on exclusive right; 3.1.3 on EU 

state aid; and 4.3.3 on non-signatory parties. 

 

Also, an issue that can arise when arbitrating EU competition law relates to the public policy 

considerations, as under the New York Convention, an arbitral award can be denied recognition 

and enforcement, if the subject matter is incapable of settlement by arbitration, which directly 

relates to the objective arbitrability, or if it is contrary to public policy. The issue for arbitral 

tribunals arises as neither the New York Convention nor the UNCITRAL Model Law describes 

the relationship between international, transnational and EU’s public policy nor how public 

policy corresponds with the mandatory norms of law. Although EU competition law is a matter 

of public policy, the same does not necessarily apply to jurisdictions outside the EU, i.e. 

Switzerland. Therefore, public policy clarifications are left to the courts’ interpretation and as 

arbitral tribunals cannot benefit from the preliminary references procedure, such uncertainty 

can undermine the arbitral procedure and the arbitral award. 

 

2. Can arbitral tribunals decide on EU competition rules laid down in Articles 101-108 

TFEU and related claims in EUMR? If so, are there any restriction or limitations to 

their application? 

 

Arbitral tribunals have practically the same powers as national courts in applying EU 

competition rules, meaning that they cannot decide on matters which fall under the exclusive 

competence of the Commission. Most EU competition law issues which arise in arbitration 

proceedings typically concern breaches of Article 101 and/or 102 TFEU, and the general 

consensus is that these Articles are arbitrable in their entirety. 

Article 106 TFEU on exclusive right is arbitrable in limited circumstances, however in theory 

Article 106(1) TFEU should be arbitrable when it is used in connection with the directly 

effective provisions paragraph 1 refers to, so Article 18 and Articles 101 to 109.  
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Although the arbitrability of EU state aid rules is rare and infrequent, it is possible through the 

commercial law contracts concluded between a public body of a Member State and a private 

party. Articles 107 and 108 TFEU on EU state aid are arbitrable to the same extent as apply to 

national courts, notwithstanding Articles 107(2) or 107(3) TFEU on the compatibility of state 

aid measures with the internal market, which belong to the exclusive jurisdiction of the 

Commission. Therefore, arbitral tribunals can apply Article 107(1) TFEU to assess does a state 

aid measure constitute as state aid within the meaning of Article 107 TFEU. Also, arbitral 

tribunals can rule on whether conditions of a State Aid Block Exemption are fulfilled or 

whether the state measure belongs to the existing aid within the meaning of Article 108(1) 

TFEU. In addition, arbitral tribunals can assess whether the state measure was duly notified to 

the Commission under Article 108(3) TFEU, and if not, declare it illegal state aid. 

 

Notwithstanding the substantive assessment on the compatibility of the concentration with the 

internal market, disputes involving the application of EUMR should be arbitrable. Arbitral 

tribunals can rule whether the concentration is within the scope of the EUMR, by having 

community dimension under Article 1; whether the concentration was duly notified to the 

Commission under Article 4; and if not, to rule the concentration illegal for gun jumping under 

Article 7(1) TFEU. 

3. Is arbitration an appropriate tool to handle damages claims for breach of EU 

competition law? Whether and, if so, in what circumstances, cartel damages claims can 

be arbitrated in the EU? 

According to the Private Damages Directive, and the Practical Guide, accompanying the 

Communication on quantifying harm in actions for damages based on breaches of Articles 101 

or 102 TFEU, arbitration is an appropriate tool, one that is even encouraged by the text of the 

Directive and the Practical Guide, to handle damages claims for breach of EU competition law. 

However, in practise the use of arbitration has been relatively uncommon, which is mostly due 

to the reason that the arbitration agreement has been concluded between two contracting 

parties, creating difficulties for a claimant to fit competition damages into a pre-agreed 

mechanism and the risk that both defendants and claimants would have to deal with arbitration 

and non-arbitration proceedings on the same subject matter. There are many arguments against 

arbitrating cartel damages, and in order to sufficiently answer this question, the Court practise 

has to be considered. In Fiona Trust, it became evident that whether a cartel damages claim is 
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arbitrable depends on a) does the cartel damages claim arise out of the relationship to which 

the arbitration clause relates to; and b) have the parties excluded cartel damages claims from 

the arbitration clause. In CDC the CJEU did not make a ruling on arbitration clauses, as the 

case concerned jurisdiction clauses, however, the opinion of AG Jääskinen gave some 

guidelines. AG Jääskinen concluded that according to Article 101 TFEU’s principle of full 

effectiveness, arbitration clauses are precluded from damages claims based on a violation of 

Article 101 TFEU, when the defendant was completely unaware of the cartel agreement, its 

illegal nature, and could not have foreseen that the arbitration clause would apply to a tort claim 

on the basis of such a contract. AG Jääskinen’s opinion definitely raises doubt whether  

arbitration is an appropriate tool to handle damages claims for breach of EU competition law, 

whereas the Kemira ruling by the Amsterdam Court of Appeal is even more troublesome. 

Kemira applied the same principles on arbitration clauses as did CDC on jurisdiction clauses. 

Taking into consideration the CDC and Kemira ruling, it seems that arbitration at least is not 

considered the best method to handle damages claims for breach of EU competition law. 

4. Do arbitrators have similar powers and duties in applying EU competition law as 

national courts of the EU Member States, or do they face any limitations? 

National courts are under an obligation to apply EU competition law to any case, however as 

became evident in sub-chapter 5.1, while arbitral tribunals do not have a legal obligation or 

direct legal duty to raise EU competition law issues ex officio, they have an indirect duty to 

apply EU competition law to any case, when the arbitration clause is connected to a Member 

State of the EU either by the seat of arbitration, the applicable law or the place of enforcement 

of the award. Such duty does not arise from the Treaty provisions the same way as for national 

courts, but instead from the duty to award an enforceable arbitral award, which could otherwise 

risk being set aside. Therefore, it could be concluded that arbitral tribunals need to consider 

EU competition law just as much as national courts have a direct duty to do so, but the origin 

of such responsibility is different. 

As examined in sub-chapter 5.2, it is unfortunately clear that arbitrators have been deprived 

from some of the powers that national courts of the Member States enjoy. One of those features 

is the procedure on preliminary references under Article 267 TFEU, as clarified in the Nordsee 

judgment, arbitral tribunals do not have the status as national courts of the EU. Although, the 

deprivation of CJEU’s guidance can potentially threaten the uniformity of EU law, it must be 

kept in mind that the average time it takes CJEU to give a preliminary reference is two years, 
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which would undermine the best characteristics of arbitration. As discussed, there are after all 

three formal ways for an EU competition law question to reach the CJEU: when the arbitral 

award is challenged ex post facto and it is on review by a national court; in the annulment 

phase; or in the recognition and enforcement phase. Furthermore, arbitral tribunals cannot 

benefit from the system of collaboration between the Commission and national courts, which 

allows the latter to ask for information or opinions on questions on the application of EU 

competition rules from the Commission. This issue is however resolved with the procedural 

flexibility of arbitral proceedings, as the involvement of Commission can always be requested 

by the parties or by their consent. Therefore, it can be concluded that although arbitrators do 

not enjoy the same powers as national courts in applying EU competition law, it does not 

actually undermine the arbitral procedure, as procedural flexibility allows the involvement of 

the Commission, and whereas the use of preliminary references is important for the uniformity 

of EU competition law, it would deprive arbitration of its’ speediness and would considerably 

lower its’ use in future commercial transactions. 

5. Has the Commission made use of arbitration as an ADR mechanism in EU competition 

law? 

As discussed in sub-chapter 5.3, the Commission has utilised a form of sui generis or regulatory 

arbitration in the private enforcement of EU competition law for almost thirty years. The use 

of arbitration in commitment decisions has proved to be so efficient, that it is explicitly 

mentioned in the EU’s soft law, in the 2008 Merger Remedies Notice. Arbitration is used to 

monitor behavioural commitment decisions, which can arise on two accounts. Firstly, 

behavioural commitment decisions can arise from Articles 7 and 9 of the Modernisation 

Regulation, where a commitment decision is made binding on the undertakings to end the 

infringement of Article 101 or 102 TFEU. Secondly, behavioural commitment decisions can 

arise from Articles 6 and 8 of the EUMR, where conditional merger clearance decisions are 

made binding on undertakings in order for the concentration to be declared compatible with 

the EU. The behavioural commitment decisions are great in ending the infringement of EU 

competition rules or eliminating the EU competition law concerns, but they require medium to 

long-term monitoring from national courts. The Commission has discovered that by 

outsourcing the monitoring of behavioural commitments to arbitration, a procedure that it can 

still control and be involved in, it can allocate the time and public resources otherwise spent on 

private enforcement to public enforcement instead and let the interests of the beneficiaries in 
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the market ensure the correct implementation of the commitments. It can be concluded, that 

the Commission has made great use of arbitration as an ADR mechanism in EU competition 

law. 

To restate the hypothesis of this thesis: EU competition law dispute are arbitrable in their 

entirety, but their arbitrability raises challenging questions. 

According to the research in this thesis and the answers to the research questions, this 

hypothesis is confirmed. Initially, the conclusion can be made on the EU competition rules and 

related claims. The general consensus is, at least in the Western legal world, that Articles 101 

and 102 TFEU are arbitrable in their entirety, and that can be said with certainty as most issues 

that arise in arbitration are based on the aforesaid Articles. However, when looking beyond the 

paragraphs most often applied by arbitrators, and focusing attention on the third paragraph of 

Article 101 TFEU debates already arise whether arbitrators can apply Article 101(3) TFEU or 

not. The majority opinion still is that arbitrators can apply Article 101(3) TFEU. Moreover, 

when exploring Articles 106 and Articles 107 to 108 TFEU, the arbitrator’s powers seems to 

be limited to national courts, and often uncertainty surrounds the types of disputes arbitral 

tribunals could possibly even have jurisdiction for. Same applies to EUMR, while it is 

arbitrable, the circumstances for that are limited, as the Commission has mostly exclusive 

jurisdiction to decide on those matters. Secondly, considering the private enforcement of EU 

competition law, the Private Damages Directive and EU’s soft law seem to accept damages 

claims as arbitrable and even encourage claimants to use such measures. However, when 

considering the case law of CJEU and national courts of EU Member States, a completely 

different picture can be drawn. One that discourages arbitration of cartel damages claims. 

Thirdly, to be frank, it has not been made easy on arbitrators to even decide on EU competition 

law matters, by depriving them from the preliminary references mechanism as well as the 

collaboration system, but still requiring them to consider EU competition rules ex officio in 

order to award an enforceable arbitral award. 

 

 

 


