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which function to sustain an appearance of judicial consistency and legal stability and to persuade its audience of its impartiality and 
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The European consensus doctrine is particularly useful for improving the foreseeability of the Court’s decisions and increasing the 
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for the evolution of gay rights in the past, it now appears to be hindering any further progress. Since the majority of the member 
states do not yet offer fully equal rights to LGBT+ people, the stringent application of the European consensus doctrine leads the 
Court to conclude that the remaining inequalities fall within the states’ margin of appreciation. There are, however, some possible 
alternatives to the consensus approach. For example, focusing on the discriminatory aspects of the cases might prove more effective 
for furthering the development of gay rights under the Convention. 
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1 Introduction 

1.1 Background 

 

[G]ay rights are human rights, and human rights are gay rights.1 

- Hillary Clinton, 2011 

 

The rights of sexual minorities have advanced at an increasingly rapid pace over the last 

decades. Yearly reports published by the International Lesbian, Gay, Bisexual, Trans and 

Intersex Association (ILGA) on global legislative changes affecting the LGBT+ community 

show a clear and steady improvement in multiple areas of policy, from criminal law to 

employment and family law. Between 2008 and 2020 for example, the number of countries 

criminalising homosexuality decreased by 20% while the number of jurisdictions with 

legislative provisions against employment discrimination increased by 80%. During the 

same period, the number of countries where same-sex couples have access to some form of 

legal recognition for their relationships more than doubled from 21 to 44.2 

Europe has long been leading this development, although the pace is not uniform across the 

continent.3 Following the common sequence of legislative developments on LGBT+ issues, 

in Europe the discussion has long ago moved on from debating the merits of 

decriminalisation to mostly acknowledging the need for legal protections against 

discrimination and is currently at the final stage: the legal recognition for same-sex 

partnerships and especially the possibility of same-sex marriage.4 According to the latest 

 
1 Hillary Rodham Clinton, ‘Remarks in Recognition of International Human Rights Day’ (Speech at Palais des 
Nations, Geneva, 6 December 2011) <https://2009-
2017.state.gov/secretary/20092013clinton/rm/2011/12/178368.htm> accessed 15 September 2020. 
2 Daniel Ottosson, ‘State-Sponsored Homophobia 2008: A World Survey of Laws Prohibiting Same Sex 
Activity Between Consenting Adults’ (ILGA 2008) 45–47 
<https://ilga.org/downloads/ILGA_State_Sponsored_Homophobia_2008.pdf> accessed 13 April 2021; Lucas 
Ramón Mendos and others, ‘State-Sponsored Homophobia 2020: Global Legislation Overview Update’ (ILGA 
2020) 113, 217, 277–306 
<https://ilga.org/downloads/ILGA_World_State_Sponsored_Homophobia_report_global_legislation_overvi
ew_update_December_2020.pdf> accessed 30 March 2021. 
3 Phillip M Ayoub and David Paternotte (eds), LGBT Activism and the Making of Europe: A Rainbow Europe? 
(Palgrave Macmillan 2014) 12. See also Mendos and others (n 2). 
4 Kees Waaldijk, ‘Civil Developments: Patterns of Reform in the Legal Position of Same-Sex Partners in 
Europe’ (2000) 17 Canadian Journal of Family Law 62. 



2 
 

report by ILGA, 30 out of the 48 European states currently afford some form of legal 

recognition to same-sex partnerships, 16 of which grant equal rights to marriage.5 

The relatively advanced gay rights protection in Europe is often attributed to the fundamental 

values of European societies – democracy, solidarity, and human rights – offering a fertile 

ground for LGBT+ activism.6 Also built on these values is another important factor in this 

development: the European Court of Human Rights (ECtHR, the Court), which monitors the 

47 signatory states’ compliance with the European Convention on Human Rights (ECHR, 

the Convention).7 While such an institution is not a uniquely European feature, in terms of 

activity and effectiveness, it is miles ahead of other regional human rights tribunals.8 In 

addition to the outcome of specific cases sometimes resulting in legislative changes in the 

respondent country, the Court’s judgements also have a deeper social impact across all of 

Europe.9 

The European Court of Human Rights has been called upon to rule on a multitude of issues 

related to LGBT+ rights, from criminalisation and discriminatory violence to social security, 

freedom of speech, and family life. Many important victories have been won at Strasbourg10 

over the years and the ECtHR jurisprudence has had an undeniable impact on the 

development of gay rights in Europe.11 Yet the Court has so far been unwilling to afford 

fully equal rights to sexual minorities, especially when it comes to marriage and other forms 

of legal protection for relationships. At the same time, while some European countries are 

broadening their definitions of marriage of their own accord, others are busy amending their 

constitutions to specifically prevent any such development.12 In such a landscape, a 

 
5 Mendos and others (n 2) 277–306. 
6 Ayoub and Paternotte (n 3) 6. 
7 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on 
Human Rights, as amended) (ECHR). 
8 Paul Johnson, Homosexuality and the European Court of Human Rights (Routledge 2013) 13. See also 
Helen Fenwick, Civil Liberties and Human Rights (4th edn, Routledge-Cavendish 2007) 19; Karen J Alter, The 
European Court’s Political Power: Selected Essays (Oxford University Press 2009) 288. 
9 Fenwick (n 8) 19; Johnson, Homosexuality and the European Court of Human Rights (n 8) 13–14. See also 
Laurence R Helfer and Erik Voeten, ‘International Courts as Agents of Legal Change: Evidence from LGBT 
Rights in Europe’ (2014) 68 International Organization 77. 
10 All the ECHR institutions are located at Strasbourg. 
11 Anna van der Vleuten, ‘Transnational LGBTI Activism and the European Courts: Constructing the Idea of 
Europe’ in Phillip Ayoub and David Paternotte (eds), LGBT Activism and the Making of Europe: A Rainbow 
Europe (Palgrave Macmillan 2014) 140; Helfer and Voeten (n 9) 80. 
12 Helen Fenwick and Daniel Fenwick, ‘Fully Recognizing Both Dignity and Equality Values Under the 
Emergent ECHR Right to a Same Sex Registered Partnership’ in Chris Ashford and Alexander Maine (eds), 
Research Handbook on Gender, Sexuality and the Law (Edward Elgar Publishing 2020) 122, note 12. 
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supranational institution like the European Court of Human Rights has a key role to play in 

directing the future development of gay rights in Europe.13 

 

1.2 Purpose and Structure of the Study 

This study maps the development of gay rights in the jurisprudence of the ECtHR and 

explores some possible explanations for both the shifts that have taken place and the current 

state of these rights under the Convention. It will first lay out the relevant caselaw to 

demonstrate how the level of protection afforded to homosexual applicants has differed from 

that enjoyed by the heterosexual majority in the past and what inequalities still exist today. 

That such differences can be found in both the past and present practice of the Court is hardly 

surprising. Many academic studies have already been conducted on the topic and provide a 

decidedly affirmative answer to the question of whether heterosexual and homosexual 

people enjoy different levels of protection under the Convention.14 The main focus of this 

study is therefore not on proving these differences exist, but on analysing the development 

of the ECtHR jurisprudence on gay rights in an effort to understand the reasons for them. 

The study will proceed with the axiomatic presumption that differences based on sexual 

orientation are unjust in principle and the Convention should guarantee the same rights to 

everyone. On the most fundamental level the question explored here is why it does not 

always do so. This is, of course, a very broad question even when limited to differences 

based on sexual orientation. Combing through all the ECtHR jurisprudence on LGBT+ 

issues and exploring all the possible explanations would require a study with a much larger 

scope than this one. It is therefore necessary to limit the research material by picking a 

narrower topic to serve as a lens through which the broader question can be explored. 

I have chosen to focus this study on the rights related to relationships. There are a few reasons 

for choosing this topic over others, as well as for not limiting the scope further to just one 

specific right. Most importantly, when discussing gay rights, the rights directly related to the 

 
13 Helfer and Voeten (n 9) 80. 
14 See for example Eric Heinze, Sexual Orientation: A Human Right: An Essay on International Human Rights 
Law (Martinus Nijhoff Publishers 1995); Robert Wintemute, Sexual Orientation and Human Rights: The 
United States Constitution, the European Convention, and the Canadian Charter (Clarendon Press 1995); 
Johnson, Homosexuality and the European Court of Human Rights (n 8); Francesca Romana Ammaturo, ‘The 
Right to a Privilege? Homonormativity and the Recognition of Same-Sex Couples in Europe’ (2014) 23 Social 
& Legal Studies 175; Damian A Gonzalez-Salzberg, Sexuality and Transsexuality Under the European 
Convention on Human Rights: A Queer Reading of Human Rights Law (Hart Publishing 2019); Fenwick and 
Fenwick (n 12). 
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everyday expressions of a sexual orientation – sex, love, and relationships – form a core set 

of rights that are the most relevant to the lives of all homosexual people. From a purely 

practical standpoint this also means that most of the Court’s jurisprudence on homosexuality 

concerns these issues. The caselaw on other topics is sparser and often quite situational in a 

way that does not lend itself well to exploring the broader question of this thesis.  This 

problem also extends to issues relating to children, parenting, and adoption, which is why 

the caselaw on them is only discussed so far as it is relevant in other contexts. The focus on 

relationship-related rights also enables tracing the development of the jurisprudence from 

the very first cases ever brought to Strasbourg to the latest judgements in a relatively linear 

fashion. This analysis is a fundamentally important component of the present study and 

would be impossible to carry out if the subject matter was narrowed down further. 

There are two research questions explored in this thesis: 

1) How has the Court’s caselaw on gay rights evolved over time? 

2) Why has it developed the way it has? 

How the relationship-related gay rights have developed under the ECHR is interesting in and 

of itself, but it is also a prerequisite for the inquiry into why. The first part of the thesis will 

map these developments and paint a picture of the current state of gay rights under the 

Convention. The second part will explore two possible explanations for both the way these 

rights have developed and their current state: the Court’s role as an international court and 

its understanding of homosexuality. It is not suggested these two factors are the only ones at 

play, but due to the limitations posed by the intended scope of this study it is not possible to 

explore all the possible reasons behind the Court’s interpretations.  

Before delving into the subject matter of this study, chapter 2 will introduce the ECHR 

system with a brief summary of its history to provide a frame of reference for tracing the 

evolution of gay rights in the Convention jurisprudence. It will then discuss the Court and 

its most important interpretation methods. Chapter 3 is dedicated to answering the first 

research question presented above. It opens with an overview of the Convention articles most 

relevant to this study and proceeds to map the evolution of relationship-related rights of 

sexual minorities throughout the Convention’s history. Chapter 4 is divided into two parts, 

each of which will explore one possible explanation for these developments. Both parts 

begin by constructing a theoretical framework for how and why these factors influence the 

Court’s jurisprudence and then move on to analyse the caselaw presented in the previous 
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chapter through the provided lens. The final section will also present some criticisms of the 

Court’s current approach and explore some alternative ways of reasoning that could be 

employed to advance the protection of sexual minorities under the Convention. Chapter 5 

will offer some concluding remarks, reflect on the limitations of the study, and propose some 

ideas for future research. 

 

1.3 Methods and Materials 

The subject matter of this study is situated within the field of constitutional and human rights 

law. It is also connected to public international law through its focus on the European Court 

of Human Rights and incorporates elements from socio-legal studies. The approach of the 

thesis is historical as it maps the development of gay rights throughout the Convention’s 

existence and attempts to uncover reasons for those developments. The overall goal is to 

understand how these same reasons affect the Court’s jurisprudence today and result in the 

still on-going unequal access to effective human rights protection for sexual minorities. 

The principal methodology employed in this study is best described as historically oriented 

socio-legal analysis. The description of “historically oriented” rather than simply 

“historical” refers to the fact that the analysis covers both the historical development of the 

relevant ECtHR jurisprudence and its current state and that the possible explanations 

presented apply to both. Mindful of the historical dimension of the study, I have attempted 

to pay attention to the elements important for any academic study of history, such as 

considering the historical context of the judgements. Avoiding anachronistic interpretations 

requires awareness of both the institutional history of the ECHR system and the general 

development of its interpretation methods, which are discussed in chapters 2.2 and 2.3. 

The socio-legal aspect of the study is most evident in part 4.2, which discusses the Court’s 

understanding of homosexuality and how it is affected by the surrounding culture. It is, 

however, also present in the wider narrative of the study as a constant awareness of the 

societal effects of the Court’s decisions and their importance to the marginalised people 

whose rights are directly impacted by them. I consider these two factors to prevent 

characterising this study as purely legal analysis. 

According to Smits, all legal scholarship concerned with the current state of the law is to 

some extent dependent on the doctrinal study of law because it must rely on a doctrinal 
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description of the existing law as starting point.15 This is also the case with the present study. 

Methodologically it utilises the doctrinal study of law in so far as it describes the legal 

framework of the ECHR and the current state of ECtHR jurisprudence in chapters 2 and 3.16 

This first part of the study is mostly descriptive, focused on characterising and systematising 

the relevant caselaw in a way that provides a constructed basis for the analysis conducted in 

the second part of the study. The methodology employed in the second part is somewhat 

different. Focused on exploring the why question of this thesis, it presents two narrower 

theoretical lenses though which a more critical analysis of the jurisprudence is then 

conducted. The last section also contains a de lege ferenda aspect as it explores some 

alternatives for the way the Court currently constructs its approach to LGBT+ rights. 

The relevant jurisprudence until mid-2015 has been identified by using a chronological list 

of all the Court’s decisions and judgements relating to homosexuality provided by Professor 

Paul Johnson.17 The never caselaw has been located in the Court’s HUDOC database18 by 

searching for the terms “homosexual”, “homosexuality”, “gay”, “lesbian” and “LGBT”. Of 

these, I have read all the cases where the central issue was related to relationships, although 

only those where relevant developments took place are referenced in this study. Additional 

caselaw has been referenced where they contain important developments either in relation 

to the Court’s overall interpretation of the Convention or to the general evolution of gay 

rights. These have been identified though the academic literature on the relevant topics and 

by the Court’s own references to its earlier caselaw in the analysed judgements. 

The bulk of my research literature consists of books and articles written on the European 

Convention on Human Rights and the Court. Some of them focus specifically on gay rights 

within the system while others have a more generalised perspective. Since one part of the 

analysis focuses on the effects of wider social attitudes towards homosexuality, the materials 

also include historical and sociological studies on homosexuality as well as reports published 

by LGBT+ rights organisations. 

 
15 Jan M Smits, ‘What Is Legal Doctrine? On The Aims and Methods of Legal-Dogmatic Research’ in Rob van 
Gestel, Hans-W Micklitz and Edward L Rubin (eds), Rethinking Legal Scholarship: A Transatlantic Dialogue 
(Cambridge University Press 2017) 227. 
16 ibid 210. 
17 Paul Johnson, ‘Updated List of Complaints to Strasbourg Relating to Sexual Orientation Discrimination’ 
(ECHR Sexual Orientation Blog, 15 May 2015) <http://echrso.blogspot.com/2015/05/updated-list-of-
complaints-to.html> accessed 20 June 2020. The list was originally published in Johnson, Homosexuality and 
the European Court of Human Rights (n 8) Appendix 2. 
18 https://hudoc.echr.coe.int/ 
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1.4 A Note on Terminology 

I use the term “LGBT+” to encompass the wide array of sexual orientations and gender 

identities that differ from the heterosexual and cisgender19 majority. The choice to include 

only the first four letters standing for lesbian, gay, bisexual and transgender and to represent 

the rest with only a + -symbol is a purely practical one and not meant to imply that other 

sexual and gender identities are less important. The ever-changing nature of the acronym 

also means that any “complete” version would inevitably be soon rendered obsolete and 

leave some groups out.20 I have also opted for the + -symbol as a catch-all term instead of 

“Q” for “queer”, which increasingly often fulfils a similar role at the end of the old acronym. 

This is mainly to avoid confusion with how the term “queer” is employed by scholars 

engaged with queer theory. They focus on the deconstruction and critique of traditional 

categories of sexuality and gender and use the term “queer” more in opposition to different 

LGBT+ identities than as an amalgamation of them.21 

Above I have also referred to “gay rights” when discussing the topic of this study. In this 

context it is meant to denote the rights of those who are attracted to people of their own legal 

gender for the purpose of forming sexual and/or romantic partnerships. It therefore includes 

people of all genders who desire those kinds of relationships with others who share their 

legal gender regardless of whether they identify themselves as gay, lesbian, bi-/pansexual or 

something else. I have used the qualifier “legal” here to include people of various nonbinary 

gender identities which do not have a legal categorisation of their own. For example, a person 

with a nonbinary identity might not describe themselves as attracted to “their own gender” 

in the same way as person who identifies as a lesbian woman might. However, if they are 

legally categorised as female and date women, their rights in that regard are determined by 

the same legislation. For the sake of simplicity, I will not use the qualifier beyond this note, 

but consider it important to recognise that these issues do not exclusively concern people 

with binary gender identities. Finally, both “gay” and “homosexual” can similarly be 

understood as referring to this group and are used interchangeably. Further distinctions 

between lesbian women and gay men are made where necessary.  

 
19 Non-transgender. 
20 See for a similar view Carey Jean Sojka, ‘Partners of Transgender People’ in Nancy Fischer, Chet Meeks 
and Steven Seidman (eds), Introducing the New Sexuality Studies (2nd edn, Routledge 2011) 236. 
21 See for example Gonzalez-Salzberg, Sexuality and Transsexuality Under the European Convention on 
Human Rights (n 14) 12–22. 
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2 European Convention on Human Rights 

2.1 Introduction 

The European Convention on Human Rights is a multilateral international treaty and by 

signing it, the contracting states agree to guarantee the protection of the rights laid out in the 

text within their jurisdiction.22 It was drafted by the Council of Europe (CoE) during a period 

between 1948–1950, opened for signature on 4 November 1950 and entered into force in 

1953 after the requisite number of ratifications.23 The Convention was the first legislative 

achievement of CoE, which had signed its own founding treaty just a year earlier.24 CoE 

initially had only 10 member states25, but has since expanded to cover most of Europe – at 

present only Belarus and Vatican are not part of it.26 Since signing the ECHR is required for 

CoE membership, the Convention is now ratified by 47 states and covers an area from the 

western shores of Greenland to the Pacific coast of Russia, bringing the more than 830 

million residents of that area under its protection.27 

The European Convention system is widely considered to be the most effective instrument 

for human rights protection in the world.28 This can largely be attributed to the inclusion of 

a compliance monitoring system, a function now primarily performed by the European Court 

 
22 Howard Charles Yourow, ‘The Margin of Appreciation Doctrine in the Dynamics of European Human 
Rights Jurisprudence’ (1987) 3 Connecticut Journal of International Law 111, 112. 
23 ECHR art 59; Ed Bates, The Evolution of the European Convention on Human Rights: From Its Inception to 
the Creation of a Permanent Court of Human Rights (Oxford University Press 2010) 44, 133. 
24 AH Robertson, ‘The European Convention for the Protection of Human Rights’ (1950) 27 British Year Book 
of International Law 145, 145–146. Steven Greer, The European Convention on Human Rights: 
Achievements, Problems and Prospects (Cambridge University Press 2006) 1; Bates (n 23) 49; For more on 
Council of Europe, see for example Stefanie Schmahl and Marten Breuer (eds), The Council of Europe: Its 
Law and Policies (Oxford University Press 2017). 
25 Belgium, Denmark, France, Ireland, Italy, Luxembourg, Netherlands, Norway, Sweden, and the United 
Kingdom. 
26 Bates (n 23) 22, 49. 
27 Council of Europe, ‘European Convention on Human Rights - How It Works’ (CoE website) 
<https://www.coe.int/en/web/impact-convention-human-rights/how-it-works> accessed 7 August 2020. 
28 See for example Laurence R Helfer, ‘Consensus, Coherence and the European Convention on Human 
Rights’ (1993) 26 Cornell International Law Journal 133, 133; Rolv Ryssdal, ‘The Coming of Age of the 
European Convention on Human Rights’ [1996] European Human Rights Law Review 18, 18; Fred J Bruinsma 
and Stephan Parmentier, ‘Interview with Mr. Luzius Wildhaber, President of the ECHR’ (2003) 21 
Netherlands Quarterly of Human Rights 185, 193; Helen Keller and Alec Stone Sweet, ‘The Reception of the 
ECHR in National Legal Orders’ in Helen Keller and Alec Stone Sweet (eds), A Europe of Rights: The Impact of 
the ECHR on National Legal Systems (Oxford University Press 2008) 3; Steven Greer, ‘What’s Wrong with the 
European Convention on Human Rights?’ (2008) 30 Human Rights Quarterly 680, 680; Ammaturo, ‘The 
Right to a Privilege?’ (n 14) 176; Kanstantsin Dzehtsiarou, European Consensus and the Legitimacy of the 
European Court of Human Rights (Cambridge University Press 2015) 146; Schmahl and Breuer (n 24) 193. 
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of Human Rights.29 However, the ECHR system was not always what it is now, nor was it 

obvious from the beginning that it would grow into such an influential human rights 

institution. This chapter opens with a short recounting of the history of the Convention. Its 

purpose is to serve as backdrop for the evolution of gay rights within the system explored in 

chapter 3. Additionally, it provides context for understanding the legal and political position 

of the Court first discussed in section 2.3.1 and expanded on in the analysis presented in 

chapter 4. The remaining sections from 2.3.2 onwards introduce the most important 

interpretation methods of the Court.  

 

2.2 History of the ECHR 

In the late 1940s human rights were by no means a novel idea. Their origins can be traced 

back almost as far as civilisation itself, with various scholars crediting different events and 

ideas as foundational.30 Most, however, regard the works of the natural rights theorists 

during the 17th and 18th centuries as the beginning of the modern human rights discourse.31 

Their ideas laid foundations for the US Bill of Rights and the French Declaration of the 

Rights of Man and the Citizen – published in 1791 and 1789 respectively – which have 

provided a model for numerous later documents, including the European Convention.32 

While inevitably influenced by these earlier efforts, the primary inspiration for the renewed 

interest in human rights after World War II were the horrors the world had just witnessed.33 

The first result of this post-war human rights movement was the Universal Declaration of 

Human Rights published in 1948 by the United Nations.34 International treaties were meant 

to follow, but their slow progress convinced the European powers that regional efforts were 

also necessary.35 The war-torn continent had a fresh memory of what the rise of a totalitarian 

 
29 Janneke Gerards, General Principles of the European Convention on Human Rights (Cambridge University 
Press 2019) 1. 
30 Samuel Moyn, The Last Utopia: Human Rights in History (Belknap Press of Harvard University Press 2010) 
5. 
31 Marie-Bénédicte Dembour, Who Believes in Human Rights? Reflections on the European Convention 
(Cambridge University Press 2006) 3; Greer, The European Convention on Human Rights (n 24) 2–3. 
32 Greer, The European Convention on Human Rights (n 24) 2–5. 
33 ibid 8–12, 17; Bates (n 23) 46. 
34 Universal Declaration of Human Rights (adopted 10 December 1948) UNGA Res 217 A(III); Bates (n 23) 23. 
35 Greer, The European Convention on Human Rights (n 24) 12, 18; Bates (n 23) 6, 39–40. Two international 
treaties were finally adopted in 1966: International Covenant on Civil and Political Rights (adopted 16 
December 1966, entered into force 23 March 1976) 999 UNTS 171 and International Covenant on 
Economic, Social and Cultural Rights (adopted 16 December 1966, entered into force 3 January 1976) 993 
UNTS 3. 
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regime could mean and seeing the rapid spread of communism thought Eastern Europe 

prompted the remaining democracies to seek practical avenues for promoting European unity 

and preventing another war.36 The original idea behind the European Convention was to 

protect democracy and to provide an early warning should any of the Western European 

states start sliding towards totalitarianism.37 

The Convention states its purpose is to “take the first steps for the collective enforcement of 

certain of the rights stated in the Universal Declaration”.38 However, the document signed 

in 1950 was long way from the uniquely successful human rights instrument it is heralded 

as today.39 With both the jurisdiction of the Court and the possibility of an individual petition 

left optional, the Convention was a lukewarm compromise that disappointed anyone who 

had hoped for an effective tool for human rights protection.40 Originally, the only mandatory 

enforcement mechanism it provided for was that another signatory state could bring a 

complaint to the European Commission of Human Rights.41 After trying for a friendly 

settlement, the Commission would produce a report and a non-binding opinion, leaving the 

determination of any issues to a political body known as the Committee of Ministers.42 

Understandably the threshold of using this kind of mechanism was high and only a few inter-

state applications have ever been made.43 Initially only three states accepted the right to an 

individual petition and just two the jurisdiction of the Court.44 It was not until 1955 and 1959 

respectively that these aspects of the Convention reached the necessary number of accessions 

to take effect, and even then they only applied to the states who had accepted them.45 

 
36 Ryssdal (n 28) 18, 22; AW Brian Simpson, Human Rights and the End of Empire: Britain and the Genesis of 
the European Convention (Oxford University Press 2001) 601–602; Greer, The European Convention on 
Human Rights (n 24) 17, 20; Bates (n 23) 46. 
37 Council of Europe, Collected Edition of the ‘Travaux Préparatoires’ of the European Convention on Human 
Rights, vol 1 (Martinus Nijhoff 1975) 292; Ryssdal (n 28) 18; Greer, The European Convention on Human 
Rights (n 24) 20, 56–57; David Harris and others, Harris, O’Boyle & Warbrick: Law of the European 
Convention on Human Rights (2nd edn, Oxford University Press 2009) 1; Bates (n 23) 5, 44. 
38 ECHR preamble. 
39 Ryssdal (n 28) 18; Bates (n 23) 42. 
40 Robertson (n 24) 162–163; Greer, The European Convention on Human Rights (n 24) 20; Bates (n 23) 8–
10, 99–100. 
41 Greer, The European Convention on Human Rights (n 24) 24–25; Bates (n 23) 8, 134. 
42 Greer, The European Convention on Human Rights (n 24) 20, 25; Søren C Prebensen, ‘Inter-State 
Complaints Under Treaty Provisions – The Experience Under the European Convention on Human Rights’ in 
Bertrand G Ramcharan and others (eds), International Human Rights Monitoring Mechanisms: Essays in 
Honour of Jakob Th. Möller (2nd rev edn, Martinus Nijhoff Publishers 2009) 442; Bates (n 23) 8, 122–124. 
43 Greer, The European Convention on Human Rights (n 24) 24–25; Leo Zwaak, ‘General Survey of the 
European Convention’ in Pieter van Dijk and others (eds), Theory and Practice of the European Convention 
on Human Rights (4th edn, Intersentia 2006) 50–51; Prebensen (n 42) 442. 
44 Greer, The European Convention on Human Rights (n 24) 36; Bates (n 23) 101. 
45 Robertson (n 24) 156; Greer, The European Convention on Human Rights (n 24) 33; Bates (n 23) 101, 134. 
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Despite the disappointing result, some of the creators of the Convention had envisioned it to 

be an European bill of rights.46 The vehement opposition of some negotiating states to the 

individual petition and the creation of a court demonstrate that they were not unaware of its 

potential to become one either.47 However, with those two aspects removed from the 

mandatory provisions, the system had a lethargic start. So much so that when the United 

Kingdom finally accepted the right to an individual petition and the jurisdiction of the Court 

in 1966, it expected nothing much to ever come of it.48 Yet, in the following years a number 

of states ratified the Convention and many of both the old and new members also accepted 

these two voluntary aspects.49 

These events turned out to be critical to the evolution of the Convention system towards the 

one we have today. Prior to 1974 the Court had decided only a few cases, but in the latter 

half of the decade it delivered a number of landmark rulings that came to define the 

Convention as a type of human rights constitution.50 Instead of favouring the restrictive 

interpretation customarily applied to international treaties and only considering cases 

alleging the kinds of atrocities envisioned in the 1940’s, the Court examined and found 

violations in rather ordinary civil liberty issues.51 Even more remarkable was that after 

having been found in violation of the Convention, the states started amending their domestic 

laws to bring them in line with the Strasbourg judgements.52 While this potential was 

appreciated during the drafting process, it was largely assumed that the legislation of the 

Western European democracies would not be found wanting when measured against the 

Convention standards.53 Had the member states foreseen this evolution, they probably would 

not have agreed to it.54 But where there had been no political pressure to accept the optional 

clauses during the first decades of the Convention, after 1975 with most members having 

done so the situation was the opposite.55 

 
46 Bates (n 23) 8, 13, 18, 22, 45. 
47 Robertson (n 24) 156; Bates (n 23) 106–107, 167. 
48 Bates (n 23) 12, 105, 187. 
49 ibid 14–15, 132–137. 
50 ibid 15–16, 132, 139. 
51 Paul Mahoney and Søren Prebensen, ‘The European Court of Human Rights’ in Ronald St J Macdonald, 
Franz Matscher and Herbert Petzold (eds), The European System for the Protection of Human Rights 
(Martinus Nijhoff Publishers 1993) 638; Bates (n 23) 15–17. 
52 Bates (n 23) 17–18, 148. 
53 Daniel J Kane, ‘Homosexuality and the European Convention on Human Rights: What Rights’ (1988) 11 
Hastings International and Comparative Law Review 447, 449; Greer, The European Convention on Human 
Rights (n 24) 20; Bates (n 23) 150. 
54 Simpson (n 36) 4; Bates (n 23) 114. 
55 Bates (n 23) 177, 284. 
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The Court’s caselaw kept building at an accelerating pace afterwards. It gave its 50th 

judgement in 1983 – a full 24 years after being instituted – but the 100th followed just a few 

years later in 1987. The Court’s caseload was growing even faster, but the first calls for a 

reform in the 1980s went unanswered. 56 The problem only got worse with the growing 

membership of the CoE. When Finland ratified the Convention in May of 1990, it was the 

23rd state to do so but soon after a veritable flood of former Soviet states also joined, making 

the need for a reform that much more urgent.57 One was finally agreed upon in the early 

90’s, when all the current members had accepted both the jurisdiction of the Court and the 

right to an individual petition. The result was Protocol 11, which entered into force in 1998 

and finally made both the jurisdiction of the Court and the right to an individual petition 

mandatory for all current and future members. At the same time the Commission was 

disbanded and the Court, which had operated as a part-time institution up to this point, was 

made permanent.58 These changes morphed the ECHR system into the one we know today.59 

Protocol 11 was meant to help the Court to deal with its ever-growing caseload by 

streamlining the procedure.60 However, the number of applications has kept growing and 

while there was no way to anticipate just how much the workload would increase, Protocol 

11 was criticised for being inadequate already in 1995.61 Despite protocol 14 entering into 

force in 2010 and instituting further procedural modifications aimed at cutting the number 

of cases, the Court is still struggling under its workload.62 At the end of 2020, the Court had 

more than 60 000 cases pending before a judicial formation despite having concluded almost 

40 000 cases during the year.63 This now long-standing and still ongoing problem has led 

commentators to remark that the Court has become “a victim of its own success”.64 

 
56 Greer, The European Convention on Human Rights (n 24) 36; Bates (n 23) 19. 
57 Ryssdal (n 28) 26; Greer, The European Convention on Human Rights (n 24) 36–37; Bates (n 23) 149, 445–
447, 450, 453. 
58 Greer, The European Convention on Human Rights (n 24) 37–38; Bates (n 23) 19–21, 460–462. 
59 Bates (n 23) 24–25. 
60 Greer, The European Convention on Human Rights (n 24) 37; Bates (n 23) 21. 
61 Bates (n 23) 452, 471, 479. 
62 European Court of Human Rights, ‘Overview 1959–2019 ECHR’ (2020) 10 
<www.echr.coe.int/Documents/Overview_19592019_ENG.pdf> accessed 7 August 2020; Greer, The 
European Convention on Human Rights (n 24) 42. 
63 European Court of Human Rights, ‘The European Court of Human Rights in Facts & Figures 2020’ (2021) 3, 
6 <https://www.echr.coe.int/Documents/Facts_Figures_2020_ENG.pdf> accessed 4 May 2021. 
64 See for example Ryssdal (n 28) 26; Laurence R Helfer, ‘Redesigning the European Court of Human Rights: 
Embeddedness as a Deep Structural Principle of the European Human Rights Regime’ (2008) 19 European 
Journal of International Law 125, 125; Dzehtsiarou, European Consensus and the Legitimacy of the European 
Court of Human Rights (n 28) 146. 
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2.3 Interpreting the Convention 

2.3.1 European Court of Human Rights 

Having started as a pact against totalitarianism, the European Convention on Human Rights 

has since matured into a human rights instrument that has been widely acclaimed as the most 

influential and successful of its kind.65 While this has not happened without the willing 

participation of the contracting states, the enormous role the European Court of Human 

Rights has played in the evolution of the Convention system cannot be overstated.66 Even 

though the ECHR originally only established minimum human rights standards that were 

meant to reflect the already existing legislation of the contracting states, the progressive 

interpretation adopted by the Court has strived to ensure the protection of fundamental 

human rights remains effective even as the European societies evolve.67  

Although the Convention gives the primary responsibility of protecting the rights within to 

the contracting states, the Court remains the final arbiter of whether the states have fulfilled 

their obligations.68 It plays an important double role in the Convention system by both 

clarifying the standard of protection required by the Convention and supervising the states 

to make sure they meet that standard.69 The Court performs both of these functions through 

adjudicating cases brought by individuals or other contracting states.70 Its final judgements 

are binding and the states generally comply with them, even if it sometimes takes them a 

while to do so.71 

Despite its often-repeated objective of effective human rights protection, the Court occupies 

a difficult position that restricts its ability to lead the development of human rights in Europe. 

While the point of the Court – as opposed to the Committee of Ministers which previously 

acted in a similar role – is to be a judicial body instead of a political one, it cannot completely 

escape the political realities it is forced to operate within.72 Although so far the contracting 

 
65 n 28. 
66 Keller and Stone Sweet (n 28) 5–6; Gerards, General Principles (n 29) 1. 
67 Alastair Mowbray, ‘The Creativity of the European Court of Human Rights’ (2005) 5 Human Rights Law 
Review 57, 57–58; Greer, The European Convention on Human Rights (n 24) 20; Keller and Stone Sweet (n 
28) 6; Bates (n 23) 150. 
68 ECHR arts 1, 32(1); Gerards, General Principles (n 29) 5, 160. 
69 Keller and Stone Sweet (n 28) 3; Gerards, General Principles (n 29) 5, 11, 160. 
70 ECHR arts 32–34; Gerards, General Principles (n 29) 9–11. 
71 ECHR art 46; Georg Ress, ‘The Effect of Decisions and Judgments of the European Court of Human Rights 
in the Domestic Legal Order’ (2005) 40 Texas International Law Journal 359, 374; Gerards, General Principles 
(n 29) 1. 
72 Fenwick (n 8) 25; Bates (n 23) 466. 
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states have expanded rather than limited their commitments under the Convention, the Court 

cannot afford to lose sight of the fact that both its existence and its powers ultimately rely 

on the willing cooperation of the contracting states.73 After all, the ECHR is an international 

treaty that states have agreed to join and can, in theory at least, withdraw from at any time.74 

The Court’s position is further complicated by the fact that it rules over states of considerable 

cultural and legal diversity. The distinctions between Common law and Civil law traditions 

on one hand and the old liberal democracies of Western Europe and the much newer 

democratic institutions of the former members of the Soviet Union on the other are just the 

most obvious examples. Since the functioning of the whole system depends on the 

contracting states’ perception of the Court’s judgements as legitimate, it must also remain 

sensitive to the more minute differences between national constitutional systems, legal and 

cultural traditions, and even the values and opinions of populations regarding fundamental 

rights issues.75 

This necessity to constantly balance the standards of human rights protection with 

international politics continues to have a profound impact on how the Court interprets the 

text of the Convention.76 While many of its interpretation methods are based on the Vienna 

Convention on the Law of Treaties77, the Court has also developed several unique principles 

and interpretative tools in its practice.78 Four of these are explored in more detail below. It 

is important to note here that multiple different tools can be used in a single judgement and 

they do not follow any kind of hierarchal system. Quite the opposite, the Court has a 

 
73 Keller and Stone Sweet (n 28) 6–7; Yutaka Arai-Takahashi, ‘The Margin of Appreciation Doctrine: A 
Theoretical Analysis of Strasbourg’s Variable Geometry’ in Andreas Føllesdal, Birgit Peters and Geir Ulfstein 
(eds), Constituting Europe: The European Court of Human Rights in a National, European and Global Context 
(Cambridge University Press 2013) 63; Oddný Mjöll Arnardóttir, ‘Rethinking the Two Margins of 
Appreciation’ (2016) 12 European Constitutional Law Review 27, 40. 
74 George Letsas, ‘The ECHR as a Living Instrument: Its Meaning and Legitimacy’ in Andreas Føllesdal, Birgit 
Peters and Geir Ulfstein (eds), Constituting Europe: The European Court of Human Rights in a National, 
European and Global Context (Cambridge University Press 2013) 107. 
75 Helfer, ‘Consensus, Coherence and the European Convention on Human Rights’ (n 28) 160; Keller and 
Stone Sweet (n 28) 3; Arnardóttir (n 73) 40; Gerards, General Principles (n 29) 3, 160. 
76 Gerards, General Principles (n 29) 160. 
77 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 
1155 UNTS 331. 
78 Mireille Delmas-Marty, The European Convention for the Protection of Human Rights: International 
Protection Versus National Restrictions (Martinus Nijhoff Publishers 1992) 288; JG Merrills, The 
Development of International Law by the European Court of Human Rights (2nd edn, Manchester University 
Press 1995) 69; Mowbray (n 67) 59; Johnson, Homosexuality and the European Court of Human Rights (n 8) 
65; Gerards, General Principles (n 29) 47–51. 
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tendency approach interpretation as a single complex operation and mix different elements 

to the point where their application can become rather non-transparent.79 

 

2.3.2 Evolutive Interpretation 

The idea of evolutive interpretation of the Convention was first articulated in the case of 

Tyrer v. the United Kingdom where the Court stated that “the Convention is a living 

instrument which . . . must be interpreted in the light of present-day conditions”.80 In other 

words, the Convention should be interpreted in the context of contemporary European 

societies rather than based on the original 1950s understanding of the relevant concepts.81 

The evolutive approach allows the Court to adapt its interpretation of the Convention to the 

changing social, cultural, moral, and legal landscapes of the contracting states and to respond 

to challenges the original drafters could not have foreseen.82 

Evolutive interpretation is grounded in the principle of effective protection and enabled by 

the deliberately broad wording used in the text of the Convention.83 In the case of Christine 

Goodwin v. the United Kingdom, the Court stated that 

[i]t is of crucial importance that the Convention is interpreted and applied in a manner which 

renders its rights practical and effective, not theoretical and illusory. A failure by the Court to 

maintain a dynamic and evolutive approach would indeed risk rendering it a bar to reform or 

improvement.84 

This statement is hard to argue with since the Convention deals with subjects that are 

constantly developing in society and – given its character as a multilateral international treaty 

 
79 Greer, The European Convention on Human Rights (n 24) 194; Janneke Gerards, ‘How to Improve the 
Necessity Test of the European Court of Human Rights’ (2013) 11 International Journal of Constitutional Law 
466, 467; Bernadette Rainey, Elizabeth Wicks and Clare Ovey, Jacobs, White and Ovey: The European 
Convention on Human Rights (6th edn, Oxford University Press 2014) 66. 
80 Tyrer v the United Kingdom App no 5856/72 (ECtHR, 25 April 1978), para 31. 
81 Franz Matscher, ‘Methods of Interpretation of the Convention’ in Ronald St J Macdonald, Franz Matscher 
and Herbert Petzold (eds), The European System for the Protection of Human Rights (Martinus Nijhoff 
Publishers 1993) 68. 
82 Howard Charles Yourow, The Margin of Appreciation Doctrine in the Dynamics of European Human Rights 
Jurisprudence (Kluwer Law International 1996) 57; Johnson, Homosexuality and the European Court of 
Human Rights (n 8) 85. 
83 Case ‘Relating to Certain Aspects of the Laws on the Use of Languages in Education in Belgium’ v Belgium 
App nos 1474/62, 1677/62, 1691/62, 1769/63, 1994/63, 2126/64 (ECtHR, 22 July 1968), para I.B.5; 
Matscher (n 81) 69; Rainey, Wicks and Ovey (n 79) 73; Gerards, General Principles (n 29) 4. 
84 Christine Goodwin v the United Kingdom App no 28957/95 (ECtHR, 11 July 2002), para 74. For another 
example of evolutive interpretation inspired by effectiveness, see Hirsi Jamaa v Italy App no 27765/09 
(ECtHR [GC], 23 February 2012), paras 177–178. 



16 
 

– repeatedly updating the Convention text itself would be impractical at best. Evolutive 

interpretation is therefore necessary for the Convention safeguards to remain “practical and 

effective”.85 

In addition to societal change, the interpretation of the Convention can also be updated to 

reflect a higher standard of human rights protection expected of states today.86 The Court 

demonstrated this in the case of Selmouni v. France by stating that  

the increasingly high standard being required in the area of the protection of human rights and 

fundamental liberties correspondingly and inevitably requires greater firmness in assessing 

breaches of the fundamental values of democratic societies.87 

However, the potential to expand the scope of protection offered by the Convention through 

evolutive interpretation is not unlimited. The Court generally draws the line at introducing 

rights that were either not intended or deliberately excluded when the Convention was 

drafted.88 

Evolutive interpretation is closely linked with the European consensus analysis, which is 

explored in more detail in section 2.3.5 below.89 The Court often employs it to assess whether 

the “present-day conditions” have changed substantially enough to warrant a new 

interpretation. While it has mostly been cautious to depart from its previous case-law, it does 

not necessarily wait until only one or two states are holding onto the older standards to find 

evolution justified.90  

However, the Court does not always engage in an explicit consensus analysis or provide any 

other kind of justification when introduces a new interpretation.91 The inconsistent 

application of the doctrine has elicited criticism that the Court is overstepping its role as an 

interpreter and delving into policy-making.92 While the criticism might not be unwarranted, 

it should be noted that the Court has been careful not to enforce a novel interpretation when 

 
85 Matscher (n 81) 69; Johnson, Homosexuality and the European Court of Human Rights (n 8) 84–85; 
Gerards, General Principles (n 29) 52. 
86 Mowbray (n 67) 64; Rainey, Wicks and Ovey (n 79) 77–78. 
87 Selmouni v France App no 25803/94 (ECtHR [GC], 28 July 1999), para 101. 
88 Johnston and Others v Ireland App no 9697/82 (ECtHR, 18 December 1986), paras 52–53; Harris and 
others (n 37) 7; Gerards, General Principles (n 29) 56–57. 
89 Gerards, General Principles (n 29) 53. 
90 Marckx v Belgium App no 6833/74 (ECtHR, 13 June 1979), para 41; Christine Goodwin v the United 
Kingdom (n 84), para 74; Harris and others (n 37) 8. 
91 Mowbray (n 67) 71; Johnson, Homosexuality and the European Court of Human Rights (n 8) 85–87. 
92 Matscher (n 81) 69–70. See also Mowbray (n 67) 71. 
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the European consensus is clearly against it.93 A doctrine such as evolutive interpretation 

necessarily involves a degree of judicial activism, which usually results in higher standards 

for human rights protection.94 As will be shown below, it has often benefitted the 

development of gay rights in particular. 

 

2.3.3 Proportionality 

Except for the prohibition of torture expressed in Article 3, the ECHR does not provide 

absolute rights.95 In most cases, the individual rights protected by the Convention can be 

balanced with the general interests of the community.96 The Court uses the principle of 

proportionality to assess whether an interference with or a restriction of a Convention right 

is permissible. At the most basic level proportionality requires that the aim and extent of the 

interference is balanced with the importance of the right in question.97 The principle has been 

part of the Court’s practice from the beginning98, and it has often stated that 

inherent in the whole of the Convention is a search for a fair balance between the demands of 

the general interest of the community and the requirements of the protection of the individual’s 

fundamental rights.99 

While the principle of proportionality applies most obviously in the context of articles that 

expressly allow for restrictions, in the Court’s practice it has been utilised almost throughout 

the Convention.100 

 
93 Mowbray (n 67) 69–70. See for example Pretty v the United Kingdom App no 2346/02 (ECtHR, 29 April 
2002). 
94 Rainey, Wicks and Ovey (n 79) 74. 
95 Harris and others (n 37) 11; Gerards, General Principles (n 29) 198. Not all scholars agree that Article 3 is 
an exception, see for example Jonas Christoffersen, Fair Balance: Proportionality, Subsidiarity and Primarity 
in the European Convention on Human Rights (Martinus Nijhoff Publishers 2009) 83–93. 
96 Gerards, ‘How to Improve the Necessity Test of the European Court of Human Rights’ (n 79) 466. 
97 Matscher (n 81) 78. 
98 Lawless v Ireland App no 332/57 (Commission Report, 19 December 1959); The Belgian Linguistic case (n 
83); Christoffersen (n 95) 39. 
99 Soering v the United Kingdom App no 14038/88 (ECtHR, 7 July 1989), para 89. See also examples of 
similar statements in The Belgian Linguistic case (n 83), para II.A.7; Hämäläinen v Finland App no 37359/09 
(ECtHR [GC], 16 July 2014), para 65. 
100 Marc-André Eissen, ‘The Principle of Proportionality in the Case-Law of the European Court of Human 
Rights’ in Ronald St J Macdonald, Franz Matscher and Herbert Petzold (eds), The European System for the 
Protection of Human Rights (Martinus Nijhoff Publishers 1993) 125; Christoffersen (n 95) 68–69, 78; Harris 
and others (n 37) 10; Gerards, ‘How to Improve the Necessity Test of the European Court of Human Rights’ 
(n 79) 466. 
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Before the Court will examine the proportionality of a restriction, it must be satisfied that it 

is lawful and serves a legitimate aim. To meet the first requirement the restriction needs to 

not only have a basis in national law, but the law must also meet a certain standard of 

accessibility and foreseeability as well as have some measure of protection against 

arbitrariness.101 The second requirement is obvious when the relevant article contains an 

exhaustive list of justifiable aims, but it applies also when it does not. In practice, even when 

there is such a list, their broad wording allows for practically any general interest to be 

considered legitimate. The evaluation of whether an aim is legitimate or not consequently 

does not take up much space in the Court’s judgements.102 

The way the Court employs the principle of proportionality in different contexts is impacted 

by multiple factors: the way its caselaw has developed on a specific topic, the circumstances 

of a case and sometimes even by the arguments the parties make.103 At its core, 

proportionality means the restrictions to Convention rights must be necessary or 

“proportionate to the legitimate aim pursued”.104 The Court will evaluate proportionality 

though an overall assessment of the situation, taking into account 1) the importance of the 

individual right, 2) the importance of the aims pursued by the restriction, 3) the extent of the 

interference and 4) the need for the interference to achieve the aim.105 

The first two elements mean that the closer the disputed issue comes to affecting the 

underlying values of the Convention or the stronger the consensus among the member states 

concerning the importance of the right in question, the more weighty reasons are required to 

justify the interference.106 However, this does not mean that sufficiently weighty reasons can 

justify any kind of interference.107 Especially – but not exclusively – in relation to such 

Convention articles that do not expressly permit restrictions, the Court has stated that any 

 
101 Gerards, General Principles (n 29) 198–200. 
102 SAS v France App no 43835/11 (ECtHR [GC], 1 July 2014), para 114; Colin Warbrick, ‘Articles 8–11: 
General Considerations’ in David Harris and others, Harris, O’Boyle & Warbrick: Law of the European 
Convention on Human Rights (2nd edn, Oxford University Press 2009) 348; Gerards, General Principles (n 
29) 220. 
103 Gerards, General Principles (n 29) 231–232. 
104 Handyside v the United Kingdom App no 5493/72 (ECtHR, 7 December 1976), para 49; Gerards, General 
Principles (n 29) 229. 
105 Gerards, General Principles (n 29) 242–243. 
106 ibid 245. 
107 Gerards, ‘How to Improve the Necessity Test of the European Court of Human Rights’ (n 79) 470. 
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limitations “must not restrict or reduce the right in such a way or to such an extent that the 

very essence of the right is impaired”.108 

Similarly to the first two elements, the third also means that if the interference with the 

Convention right is very extensive, more important reasons are required to justify it.109 When 

considering the fourth factor – the need for the interference – the Court does not usually 

require the measure to be the one that least interferes with the Convention rights while still 

being effective to realise the legitimate aim pursued.110 However, it should meet at least 

some standard of suitability and effectiveness for securing the pursued aims111 and the 

existence of possible alternative measures can play a part in the assessment.112 

However, the Court does not apply the principle of proportionality in a constructed manner. 

Rather it uses the above elements as factors in an overall assessment of whether the 

restrictions result in a “fair balance” between the rights of an individual and the general 

interest of the community.113 It sometimes pays more attention to some factors and might 

even ignore others completely. The width of the margin of appreciation afforded to the state 

also plays a part in in the intensity of the Court’s proportionality assessment and sometimes 

even completely supersedes it.114 This will be examined in the next section. 

 

2.3.4 Margin of Appreciation 

The margin of appreciation doctrine is one of the most important tools in the Court’s arsenal 

and has a long history in the Convention system.115 Broadly speaking it refers to the amount 

 
108 Rees v the United Kingdom App no 9532/81 (ECtHR, 17 October 1986), para 50. The case concerned the 
right to marry (Article 12). See also Ashingdane v the United Kingdom App no 8225/78 (ECtHR, 28 May 
1985), para 57 (in the context of Article 6); Süveges v Hungary App no 50255/12 (ECtHR, 5 January 2016), 
para 155 (Article 9); Novikova and Others v Russia App nos 25501/07, 57569/11, 80153/12, 5790/13 and 
35015/13 (ECtHR, 26 April 2016), para 196 (Article 10); Demir and Baykara v Turkey App no 34503/97 
(ECtHR [GC], 12 November 2008), para 97 (Article 11). 
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of “room for manoeuvre” the Court will afford to the domestic authorities in the fulfilment 

of their obligations under the Convention.116 The doctrine has its roots in Commission 

jurisprudence dealing with Article 15 of the Convention but it has since been applied in a 

broad range of cases.117 The Court first started developing the concept in the Belgian 

Linguistics case but its use remained mostly experimental until the Court elaborated on it in 

the 1976 case of Handyside v. the United Kingdom.118 

The doctrine of margin of appreciation reflects the subsidiary role of the Court in 

safeguarding the rights and freedoms in the Convention system. The states have the primary 

responsibility of guaranteeing the Convention rights within their jurisdictions and – since 

the Convention does not set any specific requirements – enjoy a certain amount of 

independence and freedom in choosing the appropriate measures.119 The Court considers 

that it “must not rush to substitute its own judgment in place of that of the national 

authorities, who are best placed to assess and respond to the needs of society”.120 However, 

this relative freedom goes “hand in hand with a [sic] European supervision”, meaning the 

Court is the final arbiter of whether the domestic authorities have acted within their margin 

of appreciation and thus in line with the Convention standards or not.121  

The “width” of a margin of appreciation the Court will allow depends on the context.122 It 

generally distinguishes between a “narrow margin”, a “certain margin” (or just “a” margin) 

and a “wide margin”. Although these do not indicate any specific standards of review or 

levels of discretion afforded to the state, there is at least some degree of correlation between 

the scope of the margin and the intensity of the Court’s scrutiny.123  In the context of article 

15, where the doctrine was originally developed, the states are allowed a wide margin. Same 

applies to the implementation of social and economic policy, the protection of public morals, 

and in some cases related to national security.124 Considerable discretion will be afforded 

 
116 Laurence R Helfer, ‘Finding a Consensus on Equality: The Homosexual Age of Consent and the European 
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also when a state has to balance between different rights guaranteed by the Convention or 

between individual rights and other competing interests. This is especially if “there is no 

consensus within the member states of the Council of Europe, either as to the relative 

importance of the interest at stake or as to the best means of protecting it”.125  

On the other hand, only a narrow margin will be afforded  “[w]here a particularly important 

facet of an individual’s existence or identity is at stake”.126 Of particular relevance to this 

study is that the Court has specifically ruled that the margin is narrow when a person is being 

treated differently based on their sexual orientation or gender.127 However, these cases are 

rarely straight-forward since usually there are also competing interests such as public morals 

and the lack of consensus between member states to consider – both of which are factors in 

favour of a wider margin instead.128 

The Court’s application of the margin of appreciation doctrine has been inconsistent, 

attracting much criticism.129 It is particularly deeply intertwined with the proportionality 

doctrine, since the states are generally afforded a margin of appreciation in regards to both 

the aim of a restricting measure and its proportionality.130 Sometimes the Court has even 

used the margin of appreciation doctrine to directly justify its final conclusion, without 

engaging in a proportionality analysis or providing any other reasoning for it.131 Such use of 

the doctrine has been heavily criticised. For example, Macdonald argues that  

 
125 Evans v the United Kingdom App no 6339/05 (ECtHR [GC], 10 April 2007), para 77; Harris and others (n 
37) 13. 
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131 Letsas, A Theory of Interpretation of the European Convention on Human Rights (n 114) 87–88. 
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[i]f the Court gives as its reason for not interfering simply that the decision is within the margin 

of appreciation of national authorities, it is really providing no reason at all but is merely 

expressing its conclusion not to intervene, leaving observers to guess the real reasons which it 

failed to articulate.132 

He concludes that the margin of appreciation is more a principle of justification than 

interpretation, allowing the Court to avoid damaging confrontations of authority with the 

member states.133 

The doctrine helps the Court navigate the inherent tension in the Convention system between 

the sovereignty of the contracting states and the effective protection of the rights guaranteed 

in the Convention.134 It provides the Court with a tool for tailoring the intensity of its review 

on a case by case basis without expressly admitting to doing so.135 Although it appears to 

diminish the Convention’s effectiveness by granting a wide discretion to the member states, 

the margin does not necessarily remain static on any given issue. The Court has progressively 

narrowed it down, often by employing the European consensus doctrine which will be 

examined in the following chapter.136 

 

2.3.5 European Consensus 

European consensus can be loosely defined as “a general agreement among the majority of 

member states of the Council of Europe about certain rules and principles”.137 The Court 

uses the existence of such a consensus – or the lack thereof –  as an interpretive tool in 

assessing whether a certain aspect of a right is protected under the Convention or falls outside 

of its scope. A consensus creates a presumption in favour of the majority opinion or practise, 

but can be defended against by providing sufficient reasons for the divergence. As already 

mentioned above, it is often applied together with either evolutive interpretation or the 

margin of appreciation doctrine.138 It can be conceptualised as mediator between the two: a 
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high level of consensus identified by the Court speaks in favour of evolving the interpretation 

of the Convention to match, and conversely finding no substantial common ground often 

allows the state a wide margin of appreciation.139  

The doctrine was first introduced in Tyrer140, but examples of similar reasoning can be found 

in earlier jurisprudence as well141. However, the Court is yet to give a clear definition of the 

standards used to assess the existence of a consensus and has used inconsistent terminology 

when referencing it.142 Given the variety of sources the Court uses as a basis for its consensus 

analysis, even characterising it as “European” is not always justified.143 

These sources can be divided into four categories: 1) the national legislation and practices 

of the contracting states, 2) international treaties and related instruments, 3) European public 

opinion and 4) expert opinions around the world.144 The first type of consensus is the only 

one that unequivocally represents a pan-European viewpoint and is identified through a 

comparative analysis of the domestic laws of the contracting parties.145 In earlier 

jurisprudence this analysis largely relied on the judges’ own perceptions, but the Court now 
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has its own research division to conduct comparative studies.146 International treaties and 

other similar materials can likewise be used as a basis of the analysis where they have been 

ratified or at least signed by a significant enough number of contracting states.147 

The third type – public opinion – involves considering the development of general social 

attitudes on the relevant human rights issue.148 Dzehtsiarou also identifies public opinion 

within the respondent state as a possible source for consensus, although he admits it is not 

often used. The existence of such a consensus is difficult to verify or even identify, since the 

Court might easily mistake the opinion of a vocal minority, influential elite or lobby groups 

for the view of the majority.149 Reliance on the consensus among experts is also relatively 

rare. The Court will typically only resort to it in order to resolve specialised issues that 

require expertise in the substantive matter in question, and even then such evidence is not 

treated as decisive.150 However, the Court has used all the different types of consensus in its 

caselaw concerning homosexuality, sometimes in arbitrary and contested ways.151 

In practice, the Court often references multiple types of consensus in one judgement. This 

becomes a problem if they do not all point in the same direction, especially since the Court 

does not clearly distinguish between the different types nor has it elaborated on the relative 

weight they should be given if they conflict.152 Consequently what counts as consensus 

varies from case to case.153 Sometimes the Court requires that “the great majority of the 

member States of the Council of Europe”154 are in agreement while in other cases “a 

continuing international trend”155 is deemed sufficient. 
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Generally, if a consensus can be identified in the national legislations of the contracting 

states, it is usually considered very persuasive by the Court. However, this is comparatively 

rare given the almost infinite number of possible legal solutions to any given issue and the 

lack of such a consensus is not always similarly decisive.156 While the Court often allows a 

wide margin of appreciation if the comparison of laws finds “little common ground between 

the Contracting States”157, sometimes a consensus on more abstract principles can supersede 

the diversity of legal rules.158 For example, in a case concerning the custody of a child the 

Court held that the principle of the best interests of a child being common to the majority of 

member states outweighed the lack of convergence of the specific laws governing the 

issue.159 Similarly, a consensus based on international law can sometimes prevail over the 

lack of consensus within the domestic legal systems of the member states.160 However, the 

Court has not clarified when, exactly, the divergence of national laws should be decisive and 

when the other types of consensus can override it.161 

In legal scholarship, the consensus doctrine has received both widespread support and 

cutting criticism. Its supporters consider it a suitable tool for navigating the inherent tension 

between ensuring the effectiveness of the Convention’s protection in the contemporary 

world and respecting the sovereignty of the contracting states.162 Others consider this 

majority approach fundamentally incompatible with the idea of equality at the core of human 

rights.163 This discussion is the starting point of the analysis in chapter 4.3 and will be 

explored in more detail there. 
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3 Evolution of Gay Rights Under the 

Convention 

3.1 Introduction 

This chapter explores the evolution of the rights of homosexual people relating to 

relationships in the Court’s jurisprudence. The purpose is both to discover the current state 

of protection afforded to homosexual relationships and to map its evolution throughout the 

Convention’s 70-year existence. Chapter 4 will then discuss two possible reasons for these 

developments, providing a more in-depth analysis of the caselaw presented here. 

The first part of this chapter will briefly introduce the relevant Convention articles before 

moving on to the jurisprudence itself. While claims relating to homosexual relationships and 

family have been brought to the Commission and the Court under multiple articles of the 

Convention, Articles 8, 12 and 14 can be easily distinguished as the most important. Most 

of the applicants rely on one or more of these three articles and consequently most of the 

relevant jurisprudence is built on them. 

The caselaw is divided into two main parts. The first part will discuss the caselaw relating 

to the criminalisation of homosexuality, from total bans on homosexual conduct to 

discriminatory limitations concerning the age of consent and number of participants. The 

second part will map the developments related to family life, legal recognition, and marriage. 

The timelines of the two parts overlap to an extent: The first covers caselaw from 1955 to 

2000 and the second begins with cases from 1983 and continues all the way up to the latest 

judgements on the topic. The later start of the second part is because cases concerning issues 

other than criminalisation have only been brought after the Court found the complete 

criminalisation of homosexuality in violation of the Convention for the first time in Dudgeon 

v. the United Kingdom, which was decided in 1981.164 
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3.2 Relevant Articles of the Convention 

3.2.1 Article 8: Right to Respect for Private and Family Life 

Article 8 of the Convention has been described as a “powerhouse” for the development of 

gay rights and it is still the most utilised article in applications concerning sexual 

orientation.165 It reads 

1. Everyone has the right to respect for his private and family life, his home and his 

correspondence. 

2. There shall be no interference by a public authority with the exercise of this right except 

such as is in accordance with the law and is necessary in a democratic society in the interests 

of national security, public safety or the economic well-being of the country, for the prevention 

of disorder or crime, for the protection of health or morals, or for the protection of the rights 

and freedoms of others.166 

The four rights mentioned – respect for private life, family life, home, and correspondence 

– cover a wide range of connected and overlapping interests. The Court has adopted a 

flexible definition of each, resulting in ever-widening scope for Article 8.167 

Despite the language in the second paragraph suggesting a purely negative obligation, the 

Court has held Article 8 to give rise to positive obligations as well.168 This means that in 

addition to simply refraining from arbitrary interference, the state might also be required to 

adopt “measures designed to secure respect for private life”.169 These measure can include 

both ones that enhance the enjoyment of a right and ones that prevent other individuals from 

interfering with it.170 Despite the theoretical difference between negative and positive 

obligations, it is not always clear whether the issue in question is the result of arbitrary 

interference or the failure to take adequate steps to provide a proper regulatory framework. 
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However, since the applicable principles are similar in both situations, the Court will 

sometimes forego making the distinction altogether.171 

Most of the Court’s caselaw on Article 8 is focused on the right to respect for private life 

and family life, which are also the two aspects most relevant to this study.172 Although there 

is no clear dividing line between the two and it is not always easily determinable which one 

of the interests is at stake173, the following chapters will show that the distinction has had an 

enormous impact on the development of gay rights within the Convention system. 

In the Court’s practice, private life is a broad category defying exhaustive definition174 and 

the Court has applied it to a wide range of issues brought by homosexual applicants175. It 

extends far beyond mere privacy and is instead “primarily intended to ensure the 

development, without outside interference, of the personality of each individual in his 

relations with other human beings”.176 In determining family life, the Commission and the 

Court have taken note of social changes to the concept of family. It is not confined to formal 

relationships such as marriage but has increasingly focused on the substantive reality of 

different types of relationships and evolved along with the development of laws and social 

practices of the member states.177 Despite this, homosexual applicants have struggled to find 

their relationships recognised under family life.178 It is also important to note that only the 

right to respect for existing family life is guaranteed under Article 8 and it does not include 

a right to establish family life by, for example, marrying or adopting.179 

When assessing a claim under Article 8, the Court will first consider whether the issue falls 

within the scope of one of the four protected interests and then whether there has been an 

interference with it. These are not often disputed by the state and in the majority of cases the 
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central question revolves around the final point of the Court’s assessment: the 

proportionality of the interference.180 The proportionality analysis will determine whether 

the interference is in accordance with the law, pursues a legitimate aim and is “necessary in 

a democratic society”.181 As discussed above in section 2.3.3, the first two points are rarely 

successfully contested by the applicant and therefore the outcome of this analysis usually 

hinges on the final part.182 Despite the wording of the Article, the Court does not require a 

strict necessity of the measure but that “the interference corresponds to a pressing social 

need and, in particular, that it is proportionate to the legitimate aim pursued”.183 Most cases 

on Article 8 are decided on the basis of proportionality analysis with consideration to the 

margin of appreciation.184 

 

3.2.2 Article 12: Right to Marry 

Article 12 of the Convention sets out the right to marry and found a family, which are closely 

connected with the notions of private life and family life in Article 8.185 The article reads 

Men and women of marriageable age have the right to marry and to found a family, according 

to the national laws governing the exercise of this right.186 

The Court has long held that “marriage confers a special status on those who enter into it” 

and “gives rise to social, personal and legal consequences”.187 Unlike Article 8, the Court 

has interpreted Article 12 to contain a relatively narrow right.188 It has stated that “the 

wording of the Article . . . makes it clear that Article 12 is mainly concerned to protect 

marriage as the basis of the family”.189 The Grand Chamber has even called Article 12 “a 

lex specialis for the right to marry”, implying it might actually limit the scope of Article 8.190 
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Although Article 12 contains two aspects – the right to marry and the right to found a family 

– the Court has treated them as one. The right to marry is primary and not dependent on the 

intention or possibility of procreation in order to found a family, but the right to found a 

family is not similarly independent.191 Rather, it is contingent on marriage, which means 

there is no general right to “found a family” for unmarried couples.192 The right to marry 

also does not include the right to divorce, but does secure the right to remarry if divorce is 

permitted by national legislation.193 

There is no explicit clause allowing for restrictions to the right to marry and to found a family 

but it is subject to “the national laws governing the exercise of this right”. While this allows 

the states a wide margin of appreciation, they “must not restrict or reduce the right in such a 

way or to such an extent that the very essence of the right is impaired”.194 However, the 

states are free to legislate on procedural requirements as well as substantive elements such 

as what constitutes marriageable age.195 These kinds of limitations are not subject to the test 

of necessity or require a “pressing social need”. They are only judged on whether “the 

impugned interference has been arbitrary or disproportionate” while taking into account the 

state’s margin of appreciation.196 On top of the relative freedom in determining the specific 

legal framework for marriage, the state also has no positive obligations to facilitate it, grant 

special benefits to married couples or even ensure they are not treated less favourably than 

unmarried cohabitees.197 Similarly, while the state is not allowed to interfere with the right 

to found a family by, for example, mandating the use of contraceptives, it also has no positive 

obligation to provide the necessary material conditions for founding a family through social 

programmes or by providing access to adoption.198 
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3.2.3 Article 14: Prohibition of Discrimination 

Article 14 prohibits discrimination in the enjoyment of the rights set out in the Convention 

and can therefore only be applied in connection with another Convention article.199 It reads 

The enjoyment of the rights and freedoms set forth in this Convention shall be secured without 

discrimination on any ground such as sex, race, colour, language, religion, political or other 

opinion, national or social origin, association with a national minority, property, birth or other 

status.200 

Even though it has no independent existence, it is autonomous in the sense that a violation 

of Article 14 does not presuppose a breach of a substantive article.201 However, if the Court 

does find a violation of another article, it will usually consider it unnecessary to examine the 

claim under Article 14 as well – even when discrimination is arguably a fundamental aspect 

of the case.202 For the development of gay rights this approach has meant that despite 

applicants consistently relying on it from the earliest cases, the first breach of Article 14 in 

such a case was not found until 1999.203 

Article 14 does not only prohibit discrimination by the states themselves, it also contains a 

positive obligation to protect against discrimination by private actors.204 It prohibits indirect 

discrimination that may result from “a general policy or measure that has disproportionately 

prejudicial effects on a particular group” but allows for positive discrimination “in order to 

correct ‘factual inequalities’ between [groups]”.205 The Court has also recognised that in 

addition to differential treatment of persons in similar situations, discrimination can also 

result from failing to treat persons in different situations differently.206 When it comes to gay 

rights however, it has arguably often failed to properly consider this angle.207 
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Not every instance of differential treatment amounts to discrimination contrary to Article 

14.208 To the Court, “discrimination means treating differently, without an objective and 

reasonable justification, persons in relevantly similar situations”.209 It has devised a four-

phase test for assessing a claim under Article 14, although it is less than consistent in 

applying it in every case.210 First, since Article 14 has no independent existence, the facts at 

issue must “fall within the ambit” of a substantive article of the Convention.211 This means 

that in addition to the rights protected under the Convention, if a state provides rights that 

extend beyond what is required, 

[t]he prohibition of discrimination enshrined in Article 14 . . . applies also to those additional 

rights, falling within the general scope of any Convention Article, for which the State has 

voluntarily decided to provide.212 

 

The Court will next ascertain whether there has been a difference of treatment based on the 

characteristics listed in the Article.213 The list is non-exhaustive but is limited to “a personal 

characteristic (‘status’) by which persons or groups of persons are distinguishable from each 

other”.214 Sexual orientation is not expressly mentioned in the Article and the early 

applicants alleged discrimination based on sex instead.215 The Commission and the Court 

have since clarified that sexual orientation is “a concept which is undoubtedly covered by 

Article 14”.216 Difference of treatment based on some characteristics – including sexual 

orientation since 2003 – is subject to higher level of scrutiny than others.217 They require 
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“particularly serious reasons by way of justification” and – at least in theory218 – leave a 

smaller margin of appreciation to the states.219 In E.B. v. France, the Grand Chamber of the 

Court ruled that distinctions based solely on sexual orientation are unacceptable under the 

Convention.220 

In the third phase the Court will determine whether the applicant and the group that is treated 

more favourably are in “analogous” or “relevantly similar” situations to one another and the 

differential treatment can therefore be attributed to one of the forbidden grounds.221 As will 

be examined below, this has been and in some respects still is one of the major obstacles on 

the way to equal rights for gay couples.222 The final phase is to establish whether there exists 

an objective and reasonable justification for the difference.223 This requires both a legitimate 

aim and a “reasonable relationship of proportionality” between the aim and the means 

employed.224 Additionally, “the Contracting States enjoy a certain margin of appreciation in 

assessing whether and to what extent differences in otherwise similar situations justify a 

different treatment in law”.225 The level of European consensus is also a factor: The less the 

state’s differential treatment departs from the approaches of other contracting states, the less 

likely it is that the Court will find it a breach of Article 14.226 Since the Court does not always 

methodically follow these steps, especially the third phase is often glossed over or collapsed 

into the proportionality analysis.227 

Since the application of Article 14 is restricted to “the rights and freedoms set forth in the 

convention”, there is a newer, more general non-discrimination clause in Article 1 of 

Protocol 12 to the Convention. It covers “[t]he enjoyment of any right set forth by law” and 

 
218 Johnson, Homosexuality and the European Court of Human Rights (n 8) 125–126. The lack of European 
consensus in particular can in turn widen the margin. 
219 L and V v Austria (n 217), para 45; Kozak v Poland (n 127), para 92; Heringa and van Hoof (n 199) 1046; 
Harris and others (n 37) 585, 590–591, 596; Rainey, Wicks and Ovey (n 79) 581, 585–586; Schabas (n 171) 
574. 
220 EB v France (n 212), para 93. 
221 Thlimmenos v Greece (n 206), para 40; Burden v the United Kingdom (n 187), para 60; Harris and others 
(n 37) 579, 581–583; Rainey, Wicks and Ovey (n 79) 579–580. 
222 See especially chapter 3.4. 
223 Harris and others (n 37) 579; Rainey, Wicks and Ovey (n 79) 580. 
224 The Belgian Linguistic case (n 83), para I.B.10. 
225 Pertovic v Austria App no 20458/92 (ECtHR, 27 March 1998), para 38. 
226 ibid; Harris and others (n 37) 588. 
227 Heringa and van Hoof (n 199) 1036–1037; Harris and others (n 37) 579, 583. 



34 
 

it is therefore not tied to other articles of the Convention. However, it has currently only 

been ratified by 20 states228 and does not feature in the caselaw discussed in this study. 

 

3.3 Criminalisation of Homosexuality 

3.3.1 Cases 1955–1980 

When discussing these earlier years of the Convention jurisprudence, it is important to recall 

that the Strasbourg institutions were not yet what they would later become. The general 

development of the Convention system was already discussed in section 2.2, but a few key 

points are worth reiterating and elaborating on here. First, less than half of the current 

member states had ratified the Convention and even fewer had accepted the jurisdiction of 

the Court and the right to an individual petition. Further limiting the number of applications 

was the overall low profile of the Convention and its institutions, as they did not yet exist in 

the public consciousness the way they do today.229 

The individual petitions were sent to the Commission, which, if it found a case admissible, 

produced a report with its own (non-binding) opinion before referring the case either to the 

Committee of Ministers or to the Court if the respondent state had accepted its jurisdiction.230 

From the very beginning the Commission adopted a very strict approach, ruling inadmissible 

all but three of the 713 individual complaints made in 1955, the first year it was able to 

receive them. Against this backdrop it is not terribly surprising that all the petitions 

concerning homosexuality between 1955 and 1980 came from only three countries or that 

the Commission declared all but one of them inadmissible.231 

All these complaints concerned the criminalization of homosexual behaviour between 

consenting adult men.232 The first complaint,  W.B. v. the Federal Republic of Germany, was 

brought by a man convicted of homosexuality under paragraph 175 of the Criminal Code of 

the Federal Republic of Germany, which penalised any activity between men that could be 
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construed as sexual, even hugging or kissing. The applicant invoked multiple articles of the 

Convention, but the Commission only expressly mentioned Articles 8 and 14 in its decision. 

The Commission conceded that the criminalisation interfered with the right to privacy under 

Article 8 but considered that the interference was justified under its second paragraph for the 

protection of health and morals. For the same reason it did not constitute a violation of 

Article 14.233 The Commission’s dismissal of the application as manifestly ill-founded by 

stating that “the Convention permits a High Contracting Party to legislate to make 

homosexuality a punishable offence” became the standard response to all similar 

applications for more than 20 years.234 

It is clear from the curt dismissals that the Commission did not consider homosexuality in 

any way protectable under the Convention. The Commission also categorically refused to 

engage with the arguments made by the applicants in these early complaints and never 

provided any explanation as to why the criminalisation of homosexuality was justified. As 

Johnson points out, the Commission’s approach was very conservative even for the time and 

its caselaw played no part in the eventual dismantling of the laws these early cases sought to 

change.235 

As discussed above in section 2.2, the 1970’s saw a fundamental shift within the Convention 

institutions and with it also the Commission’s unwillingness to engage with these 

applications started to change.236 The first case to receive more than a quick dismissal was 

X. v. the Federal Republic of Germany. It concerned the age of consent for male homosexual 

sex which had been set higher than the age of consent for heterosexual or female homosexual 

sex after Germany had lifted the total ban on male homosexual relationships in 1969. For 

the first time the Commission asked the government to justify the difference of treatment, to 

which the government responded by citing the unique dangerousness of male 

homosexuality.237 The Commission accepted the government’s justifications and ruled that 

the regulation of male homosexuality was “necessary in a democratic society for the 
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protection of the rights of others”.238 Others in this case meant the young men in danger of 

being indoctrinated into homosexuality.239 

The only case the Commission found admissible before Dudgeon was the case of X. v. the 

United Kingdom, which concerned age of consent legislation in the United Kingdom similar 

to the previous case.240 Although the cases were only a few years apart, the Commission 

justified their different treatment by the fact that there had been a “development of moral 

opinion in recent years concerning State interference with the private, consensual sexual 

lives of adults”.241 It also stated that the earlier case should not be decisive on the issue since 

“the applicant had been convicted for indecent assault of minors under the age of sixteen” 

rather than only for sex with a man between the ages of 18 and 21, where heterosexual sex 

would have been legal.242 However, in the end the Commission relied on much the same 

arguments as in the previous case and found no violation of the Convention.243 Its conclusion 

that was later endorsed by the Committee of Ministers.244 

Regardless of the lack of success of these complaints, they set up a framework for the 

development of the Strasbourg jurisprudence on gay rights that would endure for decades. 

Most significantly, they established the importance of the private life branch of Article 8 to 

these types of claims. From the very first case, the Commission considered the 

criminalisation of homosexuality to interfere with private life under Article 8, while mostly 

dismissing all complaints relying on other provisions of the Convention.245 Although the 

applicants did not (and have not) completely give up on bringing complaints under other 

articles of the Convention, the consistency of this interpretation has over time created a 

mutually reinforcing system: Since the Commission (and later the Court) is most likely to 

uphold a homosexuality-related claim under the private life provision of Article 8, it is the 

best strategy for the applicant to base their claim on it, and consequently the link between 

the two is further reinforced in the jurisprudence of the Court.246 
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3.3.2 Dudgeon and Beyond 

Dudgeon v. the United Kingdom further solidified the status of Article 8 as the designated 

battleground for LGBT+ rights. It was the first case concerning the rights of homosexuals 

that managed to reach the Court and the first such case where the respondent state was found 

to be in violation of the Convention. The facts of the case were similar to the earlier cases 

challenging the criminalisation of homosexuality. It concerned the laws in Northern Ireland, 

which effectively criminalised all male homosexual sexual activity and carried severe, even 

life-long prison sentences.247 Although the applicant had only been investigated – not 

charged nor convicted – under these laws, he claimed that as a homosexual man, their mere 

existence violated his right to private life under Article 8 and were discriminatory under 

article 14.248 

The Court agreed on the first point, stating that as a homosexual man the applicant only had 

two options: 

[E]ither he respects the law and refrains from engaging – even in private with consenting male 

partners – in prohibited sexual acts to which he is disposed by reason of his homosexual 

tendencies, or he commits such acts and thereby becomes liable to criminal prosecution.249 

The central issue in the case then was whether such legislation was “necessary in a 

democratic society” for "the protection of the rights and freedoms of others" or for the 

protection of public morals as the government claimed.250 The Court considered that some 

regulation of sexual activity in general, and male homosexual activity in particular, was 

indeed necessary and since moral views differ across time and place, state authorities have 

a relatively wide margin of appreciation in the matter.251 However, the fact that the aim of a 

restriction was the protection of public morals did not alone determine the width of the 

margin of appreciation but the nature of the restricted rights should also be considered.252 As 

“[t]he present case concerns a most intimate aspect of private life”, the national authorities 

should be able to present particularly compelling reasons for the interference for it to be 

considered proportional and therefore justified under the second paragraph of Article 8.253 
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While the Court considered the supposedly widely held conservative position towards 

homosexuality in Northern Ireland to be a relevant factor, it ultimately found that it was not 

enough to justify the complete criminalisation of homosexual acts.254 Likewise, despite 

stating that “[t]he fact that similar measures are not considered necessary in other parts of 

the United Kingdom or in other member States of the Council of Europe does not mean that 

they cannot be necessary in Northern Ireland”255, in the end the Court held that it could not 

ignore neither the changes that had occurred in the understanding of homosexual behaviour 

nor its decriminalisation in the majority of contracting states.256 On these grounds the Court 

then concluded that the interference with the applicant’s private life caused by the absolute 

ban on all homosexual sex was disproportional to the aims pursued by the legislation and 

therefore a violation of his rights under Article 8.257 This new interpretation was later 

reinforced in two cases with nearly identical facts where the Court found similar laws in 

Ireland and Cyprus to also be in breach of the Convention.258 

Despite the significant victory achieved in Dudgeon, the Court also continued to hold the 

view previously expressed by the Commission that  

[t]here can be no denial that some degree of regulation of male homosexual conduct, as indeed 

of other forms of sexual conduct, by means of the criminal law can be justified as "necessary 

in a democratic society".259 

Consequently, it considered that as far the law applied to sex between men where one party 

was under 21, it did not violate the Convention.260 This continued to grant legitimacy to 

legislation that laid down different ages of consent for heterosexual and homosexual 

relationships. It took a further 16 years and multiple inadmissible applications before the 

Commission found this to be discriminatory in the case of Sutherland v. the United 

Kingdom.261 
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The Commission explained this departure from the established caselaw mainly by the 

widespread consensus among medical experts that sexual orientation was fixed in both men 

and women before puberty and therefore young men did not need special protection like 

previously assumed. The evolutive interpretation was further supported by the fact that 

majority of the CoE member states now applied equal age of consent to all relationships.262 

The Sutherland case was struck off the list by the Court following a change in domestic 

legislation equalising the age of consent in the United Kingdom, but it later upheld the 

Commission’s position on the matter in the case of L. and V. v. Austria and in all subsequent 

cases concerning the same issue.263 It is also notable that while in Dudgeon the Court 

afforded substantial consideration to arguments grounded in the public opinion on 

homosexuality, in L. and V. the Court quickly dismissed them by stating that  

these negative attitudes cannot of themselves be considered by the Court to amount to 

sufficient justification for the differential treatment any more than similar negative attitudes 

towards those of a different race, origin or colour.264 

 

However, perhaps the most long-standing legacy of the Dudgeon case was the 

characterisation of homosexuality as “an essentially private manifestation of the human 

personality”.265 As briefly mentioned above, from the very beginning the Commission only 

considered homosexuality-related complaints under the private life branch of Article 8 and 

the Court kept up the tradition when it got involved.266 In Dudgeon, the Court found that 

while homosexual sexual activity was worthy of protection, it was only so when strictly 

separated from the public sphere of life.267 

This view was even more clearly demonstrated in the subsequent case of A.D.T. v. the United 

Kingdom, which concerned the criminalisation of male homosexual sex where more than 

two people were present.268 Throughout the judgement the Court placed significant emphasis 
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on how the applicant “had gone to some lengths not to reveal his sexual orientation” and 

how “it was most unlikely that others would become aware of what was going on”.269 The 

Court’s ruling in the favour of the applicant was entirely based on the fact that the activities 

had been “genuinely ‘private’”.270 This conceptual distinction between “private” and 

“public” aspects of homosexuality not only reinforces the idea of “the closet” but has also 

been a considerable obstacle for the LGBTQ+ applicants attempting to challenge any form 

of discrimination that does not concern the ability to engage in private sexual activities.271 

 

3.4 Rainbow Families 

3.4.1 Family Life 

The most obvious consequence of the focus on the right to privacy is the neglect of the other 

side of Article 8, the right to family life. Separating Article 8 into two distinct rights instead 

of treating them as one cohesive sphere of existence allowed the Court to apply the right to 

privacy to relationships outside of a family context during a time when such context was 

exclusively heteronormative. However, it also allowed the Court to steer all claims 

concerning homosexual relationships towards the private life limb of Article 8 and to 

maintain the heteronormative conception of family life.272 

The first case explicitly excluding homosexual relationships from protection under the 

family life provision of Article 8 was X. and Y. v. the United Kingdom, which bluntly states 

that “[t]he relationship of a homosexual couple falls within the scope of the right to respect 

for private life, but not that of family life”.273 This exclusion had repercussions also when 

applicants relied on Article 14 in conjunction with Article 8. In the case of S. v. the United 

Kingdom, the applicant complained that she had not been allowed to succeed the tenancy of 

her late partner because they were both female.274 The Commission was no more inclined to 

recognise the existence of family life for a same-sex couple than before, but was willing “to 

consider Article 14 in connection with Article 8 so far as that Article relates to ‘the right to 
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respect for … home’”.275 The Commission accepted that the applicant would have been 

treated differently if her relationship had been heterosexual but considered that the aim of 

the legislation – the protection of the family – was legitimate. On that basis the difference of 

treatment between heterosexual couples (who constituted a family) and homosexual couples 

(who did not) was “objectively and reasonably justified”.276 Rather confusingly, the 

Commission completely sidestepped the question of proportionality between the aim and the 

means for achieving it on the basis that the relevant legislation only offered a benefit to 

certain persons and was therefore not “employed . . . against the applicant”.277 

For the next 20 years it was the position of the Strasbourg institutions that “a homosexual 

couple cannot be equated to a man and a woman living together”278 and while the latter 

could, in certain respects, be assimilated to a married couple and constitute a family, the 

former could not.279 This reasoning was echoed in multiple inadmissibility decisions during 

that time.280 When the Court finally reconsidered the issue, it did so first in regard to the 

proportionality of the discriminatory measures – arguably the weakest part of the previous 

interpretation. 

The case of Karner v. Austria concerned again a right to succeed the tenancy of a deceased 

same-sex partner and the facts were remarkably similar to the ones present in S. In contrast 

to the earlier cases – and perhaps foreshadowing the more fundamental change in the 

interpretation to come in later judgements – in Karner the Court did not reiterate the 

impossibility of family life between same-sex partners. Instead it sidestepped the question 

completely by considering the issue to fall under the right to a home in any case. While the 

Court still considered that the “protection of the family in the traditional sense is, in principle, 

a weighty and legitimate reason which might justify a difference in treatment”, the 

justification now also required “particularly serious reasons” when the difference was based 

on sexual orientation.281 Additionally, the Court now considered the margin of appreciation 

left for the states narrow not only when the restriction of a right concerned “a most intimate 
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aspect of private life”282 but also when differential treatment was based on such aspect.283 

Given the narrow margin of appreciation and the fact that the respondent government had 

not provided any arguments for the necessity of restricting the right to succeed a tenancy to 

an opposite-sex partner, the Court found a violation of Article 8 taken in conjunction with 

article 14.284 

A more fundamental shift in the Court’s interpretation of Article 8 followed a few years 

later. In the case of Schalk and Kopf v. Austria, the applicants were a same-sex couple who 

complained under Articles 12, 8 and 14 that they were discriminated against due to their 

sexual orientation since they were unable to marry and had no other way of gaining legal 

recognition for their relationship. Although their claim was ultimately unsuccessful, in the 

judgement the Court explicitly overturned its earlier proclamation that a same-sex 

relationship could not constitute family life within the meaning of Article 8.285 Having 

avoided saying anything on the matter in Karner, the Court now considered that in the 9 

years since it had last reiterated the earlier interpretation, “a rapid evolution of social 

attitudes towards same-sex couples has taken place in many member States”.286 By the time 

the Court was considering the case in 2010, a significant number of the CoE members had 

afforded some form of legal recognition to same-sex couples. In the light of this development 

the Court found it could no longer justify the distinction between a “a cohabiting same-sex 

couple living in a stable de facto partnership” and “a different-sex couple in the same 

situation”.287 It then concluded that both constituted family life within the meaning of Article 

8.288 

Despite this evolution, the Court found no violation of the applicants’ rights in the case, 

prompting some commentators to wonder if the new interpretation had any independent 

value.289 However, the result in Schalk and Kopf was affected by the fact that during the time 

that had passed between the application and the judgement, Austria had passed a law 

allowing same-sex couples to enter registered partnerships. The Court then concluded that it 

 
282 Dudgeon v the United Kingdom (ECtHR) (n 154), para 52. 
283 Karner v Austria (n 127), para 41. 
284 ibid, paras 41–43. 
285 Schalk and Kopf v Austria (n 120), paras 92–94. 
286 ibid, paras 92–93. 
287 ibid, paras 93–94. 
288 ibid, para 95. The same conclusions regarding the existence of family life were also presented in the case 
of PB and JS v Austria App no 18984/02 (ECtHR, 22 July 2010). 
289 Schalk and Kopf v Austria (n 120), para 110; Johnson, Homosexuality and the European Court of Human 
Rights (n 8) 118. 



43 
 

was “not called upon to examine whether the lack of any means of legal recognition for 

same-sex couples would constitute a violation of Article 14 taken in conjunction with Article 

8 if it still obtained today”.290 It justified its finding of no violation in the past by considering 

that since the member states who offered legal recognition to same-sex couples were not yet 

the majority, the “States must also enjoy a margin of appreciation in the timing of the 

introduction of legislative changes”.291 The phrasing and the fact that the judges who would 

have found a past violation were in the minority by only one vote already suggests that a 

complete lack of legal recognition for same-sex partnerships would not forever be 

compatible with the Convention.292 This is further supported by the Court’s statement in the 

99th paragraph of the judgement that 

same-sex couples are just as capable as different-sex couples of entering into stable, committed 

relationships. Consequently, they are in a relevantly similar situation to a different-sex couple 

as regards their need for legal recognition and protection of their relationship.293 

 

3.4.2 Legal Recognition 

If the significance of the evolved interpretation of family life was still unclear in Schalk and 

Kopf, any such confusion was promptly dissipated three years later when the Grand Chamber 

of the Court took the first definite step towards affording legal recognition to same-sex 

couples. The case of Vallianatos and Others v. Greece concerned a law that allowed 

heterosexual couples to enter into civil unions which provided a more flexible legal 

framework than marriage.294 The applicants were three same-sex couples alleging they were 

discriminated against by the law since the new civil unions were only available to different-

sex couples.295 The Grand Chamber confirmed the evolved interpretation of family life, 

which then allowed it to establish the applicant couples’ situation as comparable to that of 

different sex-couples for the purpose of Article 14.296 Reiterating the narrow margin of 

appreciation when sexuality was the sole basis for differential treatment and noting that only 
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two of the states who provided an alternative to marriage excluded same-sex couples, the 

Court found a violation of Article 14 taken in conjunction with Article 8.297  

In Vallianatos, the Court also made multiple references to the fact that it was aware of the 

unique importance of legal marriage alternatives to the same-sex couples who did not have 

access to marriage like their heterosexual counterparts.298 However, it was still careful not 

to make any statements about a general obligation for the states to provide some form of 

legal recognition to same-sex couples. It confided its judgement only to the finding that if 

an alternative to marriage was available, only particularly weighty reasons could justify 

limiting its scope to different-sex couples.299 

This, too, finally changed in the next case concerning the issue. In Oliari and Others v. Italy 

the Court explicitly considered  

whether Italy, at the date of the analysis of the Court, namely in 2015, failed to comply with a 

positive obligation to ensure respect for the applicants’ private and family life, in particular 

through the provision of a legal framework allowing them to have their relationship recognised 

and protected under domestic law.300 

In assessing the existence of such an obligation, the interests of an individual should be 

balanced with those of the community as a whole.301 As for the individual’s interests, the 

Court reiterated its earlier findings in both Schalk and Kopf and Vallianatos “that same-sex 

couples are in need of legal recognition and protection of their relationship”302 and 

that in the absence of marriage, same-sex couples like the applicants have a particular interest 

in obtaining the option of entering into a form of civil union or registered partnership . . . which 

. . . have an intrinsic value for persons in the applicants’ position, irrespective of the legal 

effects, however narrow or extensive, that they would produce.303 

Having clearly identified “the applicants’ momentous interests” but finding no prevailing 

community interests against which to balance them, the Court then concluded that the 

respondent government had “failed to fulfil their positive obligation to ensure that the 

 
297 ibid, paras 85, 91–92. 
298 ibid, paras 81, 90. 
299 ibid, paras 75, 92. 
300 Oliari and Others v Italy App nos 18766/11 and 36030/11 (ECtHR, 21 July 2015), para 164. 
301 ibid, para 160. 
302 ibid, para 165. 
303 ibid, para 174. 



45 
 

applicants have available a specific legal framework providing for the recognition and 

protection of their same-sex unions”.304 

The judgement is irrefutably an important step forward in the caselaw concerning same-sex 

relationships. However, it is also characterised by ambiguity perfectly demonstrated by the 

passage already quoted above: “civil partnerships have an intrinsic value for persons in the 

applicants’ position, irrespective of the legal effects, however narrow or extensive, that they 

would produce.”305 The Court noted that affording some form of legal recognition to same-

sex partnerships had continued to gain popularity and that at the time of the judgement a 

slight majority of the member states had some form of legislation in place to that effect.306 

Since the legislation was widely varied between them, the Court gave its judgement only in 

regard to a right of legal recognition and “the core protection of the applicants as same-sex 

couples”.307 These it considered “facets of an individual’s existence and identity to which 

the relevant [narrow] margin should apply”, but also held that when it came to the specific 

rights such legislation might grant, the states have “a wider margin of appreciation in the 

absence of consensus among member States”.308 This appears to leave completely up to the 

states what kind legal protections same-sex unions should have.  

It is also difficult to tell how much the judgement was influenced by the specific situation in 

Italy, where “there exists a conflict between the social reality of the applicants, who for the 

most part live their relationship openly in Italy, and the law, which gives them no official 

recognition on the territory”.309 The highest Courts in Italy had also found that there existed 

“a constitutional entitlement for persons in the position of the applicants to some form of 

adequate legal recognition of stable same-sex unions”310 and repeatedly called for legislative 

action on the matter.311 The latest opinion polls also showed that majority of the population 

supported such action.312  

The Court paid a lot of attention to these factors and – although the consensus in favour of 

affording some form of legal protection to same sex couples narrowed down the margin of 
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appreciation313 – cited both the absence of “a prevailing community interest” to counter the 

“momentous interests” of the applicants and the domestic courts’ opinions to support its 

conclusion that the Italian government had “overstepped their margin of appreciation”.314 

To further bind the judgement to the specific situation in Italy, the Court continued by noting 

that “[t]o find otherwise today, the Court would have to be unwilling to take note of the 

changing conditions in Italy”.315 In a separate, concurring opinion Judges Mahoney, 

Tsotsoria and Vehabović argue that it was only the Italian government’s failure to comply 

with the findings of its own constitutional court that resulted in the violation of the 

Convention rather than a failure to fulfil any kind of pre-existing positive obligation.316 

It might be then, that a Convention-based obligation to legislate for same-sex unions is 

subject to what Fenwick and Fenwick call the “two Oliari conditions”, namely “a mismatch 

between social acceptance of same sex unions and the law” and domestic courts’ unheeded 

rulings that the lack of such legislation is unconstitutional.317 It is also possible that a 

government of a more conservative state might be able to produce suitably weighty 

“community interests” to prevail over the individuals’ interests for legal protection. At this 

point it is impossible to know for certain how much these specific factors influenced the 

outcome, since the Court has yet to rule on the issue concerning any another member state.318 

However, the Court has now repeatedly “acknowledged that same-sex couples are in need 

of legal recognition and protection of their relationship”.319 It has also considered them “in 

a relevantly similar situation to a different-sex couple” in this matter.320 Therefore it could 

find a lack of legal protection in violation of Article 14 in conjunction with Article 8 even if 

it is unable to find a violation of Article 8 alone. The Oliari conditions might not be 
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applicable in the context of Article 14, making it harder for the Court to persuasively argue 

that legal protection for homosexual partnerships is not required by the Convention.321 

 

3.4.3 Marriage 

It cannot be denied that over the past 10 years there has been a clear development in the 

Court’s jurisprudence towards offering some form of legal recognition to same-sex couples 

under the Convention. This is a remarkable shift and a significant improvement to the rights 

of homosexual people despite the ambiguous scope of the afforded protection. 

Unfortunately, the same cannot be said about the right to marry under Article 12. Throughout 

their history the Strasbourg institutions have maintained an exclusively heteronormative 

conception of marriage to the detriment of homosexual applicants wishing to avail 

themselves of the right. 

This conception was first explicitly developed in the jurisprudence concerning transgender 

applicants wishing to marry a person of different gender. The first such case was Rees v. the 

United Kingdom. The applicant was a transgender man who complained about the lack of 

legislation which would allow him to be classified as male for all purposes under the UK 

law.322 This meant, among other things, that he was unable to marry a woman.323 Concerning 

his complaint under Article 12 of the Convention, the Court laid down what would become 

the foundations of its continuing refusal to extend the right to marry to same sex couples: 

49. In the Court’s opinion, the right to marry guaranteed by Article 12 (art. 12) refers to the 

traditional marriage between persons of opposite biological sex. This appears also from the 

wording of the Article which makes it clear that Article 12 (art. 12) is mainly concerned to 

protect marriage as the basis of the family. 

50. Furthermore, Article 12 (art. 12) lays down that the exercise of this right shall be subject 

to the national laws of the Contracting States. The limitations thereby introduced must not 

restrict or reduce the right in such a way or to such an extent that the very essence of the right 

is impaired. However, the legal impediment in the United Kingdom on the marriage of persons 

who are not of the opposite biological sex cannot be said to have an effect of this kind.324 
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In a somewhat ironic twist, the Court’s insistence on defining the terms “men and women” 

in Article 12 as “persons of opposite biological sex” created a situation where a transgender 

person and cisgender person of the same gender could marry each other. However, the Court 

has since changed its stance on this definition in the case of Christine Goodwin v. the United 

Kingdom, where it ruled that transgender individuals should be able to marry in their 

assigned gender and consequently reaffirmed the heteronormativity of marriage.325 

Shortly after the Rees case Article 12 was invoked for the first time in the context of a 

homosexual relationship. In the case of C. and L.M. v. the United Kingdom the applicants 

did not try to secure a right to marry but rather claimed interference with their right to found 

a family also contained in Article 12, which they claimed was independent of the right to 

marry.326 The Commission did not agree and citing the above paragraphs of the Rees case 

found that “this part of the application is incompatible ratione materiae with the provisions 

of the Convention”.327  

The next two cases were brought by married transgender individuals following the 

legislative changes in the United Kingdom implemented to comply with the Christine 

Goodwin judgement. The facts of the cases, R. and F. v. the United Kingdom and Parry v. 

the United Kingdom, were nearly identical: Both concerned a married couple where one 

party had undergone gender reassignment surgery328 after marrying and wished to have her 

gender legally recognised, but the couple did not wish to obtain the divorce such a 

recognition required. The Court declared both cases inadmissible, considering the issue to 

fall within the margin of appreciation afforded to states in the regulation of marriage. Even 

though some states permitted same-sex marriage, the Court made it clear that 

this reflects their own vision of the role of marriage in their societies and does not, perhaps 

regrettably to many, flow from an interpretation of the fundamental right as laid down by the 

Contracting States in the Convention in 1950.329 
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The first case concerning homosexual marriage deemed admissible by the Court and given 

judgement on the merits was Schalk and Kopf, already discussed above in the context of 

Article 8. The applicants argued that “[t]he wording of Article 12 did not necessarily have 

to be read in the sense that men and women only had the right to marry a person of the 

opposite sex” and that “[a]s the institution of marriage had undergone considerable changes 

there was no longer any reason to refuse same-sex couples access to marriage”.330 The Court 

responded to the first argument by observing that 

all other substantive Articles of the Convention grant rights and freedoms to “everyone” or 

state that “no one” is to be subjected to certain types of prohibited treatment. The choice of 

wording in Article 12 must thus be regarded as deliberate. Moreover, regard must be had to 

the historical context in which the Convention was adopted. In the 1950s marriage was clearly 

understood in the traditional sense of being a union between partners of different sex.331 

Yet after discussing Article 9 of the Charter of Fundamental Rights of the European Union332 

which “has deliberately dropped the reference to ‘men and women’”333, the Court found it 

could “no longer consider that the right to marry enshrined in Article 12 must in all 

circumstances be limited to marriage between two persons of the opposite sex”334. 

The Court also did not dispute that the institution of marriage had changed since the adoption 

of the Convention but found that there was no consensus among the member states regarding 

same-sex marriage.335 The Court concluded that “Article 12 of the Convention does not 

impose an obligation on the respondent Government to grant a same-sex couple such as the 

applicants access to marriage”336 and that “the question whether or not to allow same-sex 

marriage is left to regulation by the national law of the Contracting State”337. 

Although the applicants did not argue for it, the Court also dismissed any possibility that the 

right to marry a same-sex partner might be derived from Article 14 taken in conjunction with 

Article 8 because “the Convention is to be read as a whole and its Articles should therefore 

be construed in harmony with one another”.338 Given that Article 12 was not to be interpreted 
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to grant the right to marry to same-sex couples, a contrary conclusion could not be reached 

by inspecting the question through other Convection articles.339 However, as Judge 

Nussberger points out in another case, “if the right to marry were not governed by a separate 

provision it could just as easily fall within the ambit of Article 8”.340 The exclusively 

heteronormative interpretation given to Article 12 therefore also limits the possible scope of 

Article 8. 

The Court has reiterated these principles in its subsequent judgements.341 In the case of 

Hämäläinen v. Finland, the Grand Chamber reinforced them by stating that “Article 12 of 

the Convention is a lex specialis for the right to marry” which “enshrines the traditional 

concept of marriage as being between a man and a woman”.342 In the case of Oliari and 

Others, the Court held that despite gradual evolution towards allowing same-sex marriage 

withing the CoE member states its earlier conclusions remained valid. It also dismissed the 

possibility that excluding same-sex couples from marriage could be contrary to Article 14 

taken in conjunction with Article 12 by relating it to the above conclusion reached in Schalk 

and Kopf that Article 14 taken in conjunction with Article 8 could not lead to a different 

conclusion than the interpretation given to Article 12.343 

 

3.4.4 Marriage and Other Rights 

The Court’s continuing refusal to allow same-sex couples access to marriage is not only a 

problem for the couples wishing to access the institution for its own sake. Marriage is often 

also a prerequisite for accessing a range of other rights and benefits related to, for example, 

immigration344, pension345, and adoption346. The Court has long held that marriage is a 

legitimate ground for privileging the couples who have entered into it over those who have 

not.347 Whether or not the couple in question actually have access to the institution in the 
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first place makes no difference to this assessment.348 Equating unmarried homosexual and 

heterosexual couples for the purposes of assessing discriminatory treatment fails to recognise 

sexual orientation as a key factor in the equation. Furthermore, when the Court dismisses a 

claim under Article 14 for failing to establish an analogous situation with the more privileged 

group, it never needs to assess whether there is an objective and reasonable justification for 

the differential treatment.349 That the Court has held that differential treatment on the basis 

of sexual orientation requires “particularly serious reasons”350 to be justified then becomes 

a moot point. 

However, there has been an encouraging development in the Court’s recent jurisprudence. 

In the case of Taddeucci and McCall v. Italy the Court recognised for the first time that their 

inability to marry under Italian law meant that an unmarried homosexual couple could not 

be considered to be in an analogous situation to a heterosexual couple who had chosen not 

to marry.351 The case concerned immigration rules that only recognised a married spouse as 

family member for the purposes of obtaining a residence permit for family reasons.352 Taking 

into account the fact that the applicants had married after moving to a country that allowed 

them to do so, the Court concluded that “the applicants – a homosexual couple – were treated 

in the same way as persons in a significantly different situation from theirs, namely, 

heterosexual partners who had decided not to regularise their situation”.353 

The case represented a departure from dogmatic formal equality towards considering the 

actual circumstances of the homosexual couple – an interpretation more in line with the 

general Article 14 jurisprudence discussed in section 3.2.3 above.354 The Court recognised 

that “only homosexual couples faced an insurmountable obstacle to obtaining a residence 

permit for family reasons” since a heterosexual couple in the applicants’ situation would 

have been able to marry in order to qualify for the residence permit.355 Taddeucci is so far 
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the only case where the Court has recognised that the lack of access to marriage can result 

in unjustified discrimination in regard to other rights. However, it is a relatively recent 

judgement and the Court has not had an opportunity to consider a similar case since. Until it 

does, one can only hope Taddeucci means the Court has moved on from regarding marriage 

as legitimate grounds for differential treatment in all circumstances regardless of the 

applicants’ access to the institution. 
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4 Beyond the Text: Exploring the Reasons for 

Persisting Inequality 

4.1 Introduction 

The previous chapter described the development of relationship-related rights of homosexual 

people under the European Convention on Human Rights through the evolution of the 

Court’s caselaw. Since finding the criminalisation of homosexuality perfectly acceptable in 

1955, the Court’s jurisprudence has undergone an enormous shift. Over the past 65 years the 

Court has reversed its opinion on the criminalisation of homosexuality, held different ages 

of consent for homosexual and heterosexual sex discriminatory, extended the definition of 

family life to cover also homosexual relationships, and required the legal recognition of 

homosexual partnerships. 

However, there is still a long way to go before the rights of homosexual couples are protected 

equally with their heterosexual counterparts. The Court yet refuses to extend the right to 

marry to same-sex couples, which also keeps them from accessing additional rights and 

benefits only available through that institution. It is likewise willing to leave the details of 

alternative forms of legal recognition completely up to the contracting states, effectively 

affording only the bare minimum protection to homosexual partnerships. 

Chapter 3 answered the first question presented in this thesis: How have the relationship-

related rights of sexual minorities developed under the ECHR and what are they now? The 

present chapter is dedicated to the why questions that follow. Why did the Court initially 

uphold a particular interpretation of the Convention and why did it later change its mind? 

Why did the change occur at that specific time and not earlier or later? And most importantly: 

Why is there still no equal protection for homosexual relationships under the Convention? 

Finding the definitive answer to these questions is unfortunately outside of what is possible 

within the scope of this study. It is perhaps altogether impossible given the almost endless 

variables that can affect the making of a judicial decision. However, analysing the caselaw 

presented above with the support of literature on the ECHR system, human rights and 

homosexuality, the following chapters will explore two factors that impact the Court’s 

caselaw on the topic: the Court’s role as an international court and its conception of 

homosexuality. I have chosen these two because I find them the most consistently applicable 

throughout the Court’s jurisprudence on this topic and therefore the most influential overall. 
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The first one comes back to the legal and political position the Court occupies on the 

international arena already discussed in section 2.3.1. While the Court’s purpose is to 

interpret and apply the Convention and to supervise the contracting states in the fulfilment 

of their obligations, its effectiveness ultimately relies on their willing cooperation.356 

Therefore it needs to constantly persuade the states of the legitimacy of its decisions and to 

be careful not to “go too far”.357 How this affects the Court, the methods it uses to navigate 

these difficulties, and how they influence the development on gay rights will be explored in 

section 4.3. The Court’s conception of homosexuality is not as readily evident in the text of 

the judgements, but while its influence might be more subtle, it is not any less important. 

According to Johnson, “the Court has progressively developed a distinctive conception of 

the homosexual subject on which to base its interpretation of the Convention”.358 The 

following section showcases how this understanding guides the Court’s decisions. 

 

4.2 The Conception of Homosexuality in the 

Jurisprudence of the ECtHR 

4.2.1 A Short History of Homosexuality 

The Oxford English Dictionary defines homosexuality as “[t]he state or quality of being 

sexually or romantically attracted to people of one's own sex”.359 While this accurately 

summarises the current meaning of the term, a simple dictionary definition leaves a lot to be 

desired. It does not represent a complete understanding of homosexuality, which also 

includes a myriad of ideas, opinions and feelings associated with the concept. These 

associations vary depending on the time, place, and cultural context.360 They can include 

“facts” such as a theory on what causes homosexuality as well as stereotypical notions 

ranging from relatively benign things like “homosexual men are interested in fashion” to 
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more sinister beliefs like “homosexuality is a sin” or “homosexual people are sexual 

predators”. Each person has their own collection of these associations, usually heavily 

influenced by the general societal attitudes around them but also coloured by their own 

upbringing and personal experiences. Neither the Court as a whole nor its individual judges 

can avoid this and for better or for worse, their understanding of homosexuality affects the 

way the Court handles cases related to it. Consequently, the changes in the Court’s 

conceptualisation of homosexuality can explain developments in its jurisprudence. 

To analyse the Court’s understanding of homosexuality and its evolution, a brief overview 

of how the perception of homosexuality has changed in the wider society is necessary. 

Within the western cultural sphere, the understanding of homosexuality has been shaped first 

by Platonic philosophy in Greek and Roman societies and later by Christian theology.361 

Foucault has suggested that homosexuality did not emerge as an identity before late 19th 

century.362 Before that, it was only thought of as sodomy: a sinful act and a temptation to 

which anyone might succumb to.363 The act of sodomy was subject to harsh punishments in 

both religious and secular law.364 While these laws usually only criminalised anal sexual 

intercourse, other forms of homosexual conduct were often prosecuted as “attempted 

sodomy” even before those forms were explicitly criminalised during the 19th and 20th 

centuries.365  

The understanding started to shift towards the current one with the medicalisation of 

homosexuality, which can also be credited with creation of the term itself.366 As old social 

structures eroded through the 1800’s, the scientific and medical communities became 

increasingly concerned with the “abnormal” expressions of sexuality that threatened the new 

economic system dependent on reproduction.367 Homosexuality was not initially perceived 

as the opposite of heterosexuality but rather studied along with other sexually deviant 

practices such as sadomasochism, exhibitionism, voyeurism and fetishism.368 Early on the 
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medical community took the stance that homosexuals were mentally ill and in need of 

treatment.369 

Many different theories for the causes of homosexuality were presented, some of which 

regarded homosexuality as innate, some as acquired and yet others argued for both, 

distinguishing between “born” homosexuals and those that could be persuaded to become 

one later in life.370 The dualistic model was represented, among others, by Richard von 

Krafft-Ebing whose work was the most influential on the field until Sigmund Freud.371 

Freud’s theories presented childhood trauma as the cause of homosexuality and his followers 

were largely responsible for the characterisation of homosexuality as “thwarted 

heterosexuality”, which made the affected people incapable of true intimacy and love.372 

These ideas were also reproduced in popular literature, ensuring that Freud’s legacy endures 

in the popular consciousness to this day.373 

However, the study of homosexuality as a condition affecting a certain group of people also 

gave the people it targeted a collective identity. This made it possible for people to organise 

around their shared experience of homosexuality and begin to advocate for their rights in the 

footsteps of the movements build around gender, race and class.374 While both Krafft-Ebing 

and Freud, along with most of the medical community, argued that homosexuality was 

undesirable and should be treated as an illness, the first gay rights advocates attempted to 

use the same studies to their advantage.375 They argued that if homosexuality was innate, it 

posed no threat to others and should therefore be decriminalised and homosexual people 

treated with compassion.376 While these early efforts did not succeed in altering public 

opinion or policy, they provided a foundation for the later movements.377 
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The homophile movement started right after World War II in a very hostile cultural climate. 

Although the post war era also saw new research validating the experiences of homosexual 

people – such as the Kinsey Reports on sexuality published in the 1940s and ‘50s, which 

provided the basis for the eventual removal of homosexuality from the list of mental illnesses 

– many European countries retained anti-homosexual legislation enacted during the Nazi 

occupation even as the racial laws were struck down. At the same time church leaders and 

conservative activists argued forcefully that young people needed to be protected from 

homosexuality which they thought to be a contagious condition.378 

The continued criminalisation of homosexuality made the work of the homophile movement 

difficult and their advocacy remained relatively timid compared to the more radical gay 

liberation movement that emerged in the early 1970s in wake of the wider sexual liberation 

of the 1960s. Where the homophile movement had focused on presenting an image of 

respectability comparable to the heterosexual majority in every way apart from the gender 

of their partner, the gay liberation movement challenged the heteronormative structures of 

society and embraced homosexuality as a distinct identity.379 Over time the LGBT+ rights 

advocacy consolidated into the still ongoing civil rights movement committed to establishing 

homosexual identity as a minority group that, while distinct from the heterosexual majority, 

deserves equal rights.380 Although not immediately successful, the modern gay rights 

movement has played a major role in changing the western world from criminalising and 

pathologizing homosexual behaviour towards increasing social acceptance and legal 

protection.381 

It should be noted that in the medical theories of the last 200 years and also earlier in history 

most of the focus has been on homosexual men. While Christian theology did condemn 

female homosexuality as well and women too were executed for such crimes, the 

criminalisation of female homosexuality was rarer.382 Later, in the medical studies 

attempting to discover a biological basis for homosexuality, female homosexuality was 

simply assumed to be the reverse of male homosexuality, if it was considered at all.383  
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There are many possible and overlapping explanations for the invisibility of lesbianism. It 

is possible that since women were not thought of as sexual beings the same way as men, 

what women did was not a cause for concern. Alternatively, it might be that women’s 

affection for one another was seen as normal. For a long time women also lacked the 

economic independence and the opportunities to meet each other for sexual encounters that 

men had. Awareness of female homosexuality started to spread only with the rise of the 

women’s rights movement in the 20th century.384 Coupled with the possibility of economic 

independence for women, lesbianism became threatening to the social order for the first time. 

This prompted attempts to discourage both feminism and lesbianism by linking them 

together and demonizing lesbianism.385 Even with the increased visibility however, lesbians 

have never been seen quite as dangerous as gay men. For the most part, they have been 

regarded more with pity and contempt than active hostility.386 

While much of homophobia today is still associated with religiosity and the older concept of 

homosexuality as a sin, the medical community of the late 19th and early 20th centuries was 

also a powerful force for anti-gay sentiments.387 It contributed to several still-enduring ideas 

like the recruitment of young people and the possibility of homosexuality being a curable 

condition. As will be explored below, the overall hostile attitude towards homosexuality, the 

dangerousness of gay men and the invisibility of lesbians as well as the idea of homosexual 

partnerships as less valuable have all manifested also in the Court’s jurisprudence. Similarly, 

the influence of the modern LGBT+ movement characterising homosexuality as an identity 

and homosexual people as a minority group deserving of protection is evident in the more 

recent caselaw. 

 

4.2.2 Danger, Difference, and Disapproval 

The early inadmissibility decisions on the applications brought by homosexual men 

challenging the criminalisation of male homosexuality are very short. Since the Commission 

does not provide any arguments to justify its conclusion, the decisions offer little insight into 

how it conceptualises homosexuality itself. The Commission simply states that despite the 

criminalisation interfering with the applicants’ rights under Article 8, the contracting states 
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are allowed to criminalise homosexuality for “the protection of health or morals”.388 

However, it is clear the Commission did not consider homosexuality in any way protectable 

under the Convention and absolutely did not regard it as an intrinsic trait comparable to sex, 

race or other attributes listed in Article 14.389 Considering that some of the laws these 

applications were challenging were enacted during the Nazi regime which the Convention 

was envisioned to oppose, the Commission upholding them betrays a significantly hostile 

attitude towards homosexuality.390 

The Commission engaged with the applicants’ arguments for the first time in two later 

decisions concerning a higher age of consent for male homosexual sex.391 In both cases the 

Commission was convinced that male homosexuality was uniquely dangerous. It based its 

opinion on studies which had found that 

masculine homosexuals often constitute a distinct socio-cultural group with a clear tendency 

to proselytise adolescents and that the social isolation in which it involes [sic] the latter is 

particularly marked.392 

It then concluded that the higher age of consent was justified under Article 8(2) “for the 

protection of the rights of others” and not discriminatory.393 

It is notable that the Commission switched from basing the justification of the laws on the 

protection of health and morals to holding them justified for the protection of the rights of 

others instead. In the case of X. v. the United Kingdom, the Commission “considers that it 

is, as a rule, the purpose of the laws relating to sexual offences to protect the rights of other 

persons”394 and explicitly avoids considering the issue in the light of protection of morals.395 

This change lends further credence to the possibility that in the earlier decisions the 

Commission considered homosexuality mainly in terms of morality and held its 

criminalisation justified independent of any perceived threat to others. However, in the 
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absence of any arguments by the Commission in the earlier jurisprudence, such a conclusion 

cannot be definitively drawn. 

What is clear, is that in the latter cases the Commission had adopted a discernible 

understanding of male homosexuality and – to an extent – of female homosexuality as well. 

The Commission explicitly accepted the characterisation of homosexual men as “a distinct 

socio-cultural group with a clear tendency to proselytise adolescents”.396 Reading the 

judgements as a whole reveals also more implicit positions. For example, the Commission 

deemed the regulation of male homosexuality necessary to protect young men from “social 

pressures which could be harmful to their psychological development”.397 This implies that 

1) homosexuality is not at least completely innate and 2) it is an undesirable deviation from 

heterosexuality. The main concern seems to be that homosexuality results in “social 

isolation”. While it is not entirely clear what the Commission means by the term, the 

reasoning seems follow a somewhat circular logic where the society’s disapproval of 

homosexuality is itself a reason to “protect” vulnerable young men from it by upholding 

legislation that further stigmatises it. 

This interpretation is also supported by the characterisation of female homosexuality the 

Commission tacitly accepts when it considers the different treatment of the two “forms” 

justified. Female homosexuals were not seen as a similar threat to adolescents since they did 

not usually seek younger partners and even in the rare cases of such behaviour, the young 

woman was not left outside of society because “female homosexuality does not usually show 

itself in public”.398 The ultimate problem then seems to not necessarily be homosexuality 

itself but the inability of homosexual people to fully participate in society if they do not keep 

their sexuality hidden. As evidenced in the chapters above, this focus on the public/private 

divide would only become more prominent in the Court’s jurisprudence on homosexuality 

in the next decades. 

To sum up the conceptualisation of homosexuality in these early cases, at least three 

components are evident. First, the Commission did not think homosexuality was a 

completely immutable human characteristic since young people were thought to be at risk 

of “recruitment”.399 Second, female and male homosexuality were considered different with 
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only the latter characterised by a tendency to seek young sexual partners and thus posing an 

unique danger to society. Third, homosexuality was an undesirable deviation from 

heterosexuality which had negative social consequences for the individual. The fact that 

these negative consequences where largely a result of social stigma that the legislation at 

issue helped to reinforce seems to have not factored in the Commission’s conclusion. 

 

4.2.3 “An Essentially Private Manifestation of the Human 

Personality” 

The Dudgeon case was the first time a case concerning homosexuality was examined by the 

Court and the first such a case decided in favour of the applicant. As such it marks an 

especially important development in the Court’s jurisprudence. Many scholars also regard it 

as a fundamental shift in the Court’s understanding of homosexuality towards an essentialist 

view of homosexuality as an innate trait. Johnson argues that  

[t]he Court’s construction of sexual orientation as an aspect of ‘personality’ is foundational to 

its now settled view that individuals gain entitlement to protection for their private sexual 

behaviours under the Convention because these behaviours are the manifestations of an 

immutable and essential human nature.400 

Gonzalez-Salzberg likewise considers that it was the Court’s conception of homosexuality 

as an identity that led to the positive outcome in Dudgeon.401 

Their views are well supported by the text of the judgement: The Court states that the 

affected right protects “an essentially private manifestation of the human personality”402; 

accepts that the applicant is “disposed by reason of his homosexual tendencies”403 to commit 

the criminalised acts; and even acknowledges “the detrimental effects which the very 

existence of the legislative provisions in question can have on the life of a person of 

homosexual orientation”404. However, while this is a notable and important development – 

especially in the light of the Court’s later jurisprudence as both Johnson and Gonzalez-
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Salzberg point out405 – Dudgeon is not a clean break from the earlier jurisprudence. In fact, 

the Court’s conceptualisation of homosexuality in Dudgeon has much in common with the 

earlier jurisprudence. 

First, both the Commission in its report and the Court pay a notable amount of attention to 

arguments based on morality. The Commission frames the whole issue as a question of 

whether the criminalisation of “consensual homosexual relations with persons over 21 years 

of age” is necessary for the protection of morals.406 It argues that while the legitimacy of the 

criminalisation cannot be based on public moral opinion alone, it is justified if 

decriminalisation would affect the moral standards of the society as a whole. The 

Commission’s conclusion in favour of the applicant is based on there being no evidence that 

decriminalisation would have such an effect or result in an increase of private homosexual 

conduct.407 

The Court attempts to distance itself from the Commission’s reasoning by claiming it is “not 

concerned with making any value-judgment as to the morality of homosexual relations 

between adult males”.408 Despite this, it devotes a sizeable portion of its own judgement to 

the same line of argument. The Court considers that some degree of state control over sexual 

practices is necessary to protect “the moral ethos of society as a whole”409 and accepts as a 

relevant factor that there is  

a strong body of opposition stemming from a genuine and sincere conviction shared by a large 

number of responsible members of the Northern Irish community that a change in the law 

would be seriously damaging to the moral fabric of society.410 

Like the Commission, the Court also points out that the lack of enforcement of the laws in 

question in recent years had not had adverse effects on the moral standards of the public.411 

While the Court does not base its judgement solely on the non-effect of decriminalisation on 

the moral fabric of society, these considerations still take up a sizeable portion of the 

judgement. Both institutions seem to implicitly accept that increased tolerance towards 
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homosexuality and a possible rise in homosexual conduct are legitimate concerns. The Court 

ruled in favour of Mr. Dudgeon not simply because it considered homosexuality an innate 

trait that should not be criminalised but also because it was not convinced that 

criminalisation would protect of the moral standards of society effectively enough to meet 

the requirements of proportionality.412 As observed by Ammaturo, these moral undertones 

are made very clear when the Court prefaces its conclusion by pointing out that 

“‘[d]ecriminalisation’ does not imply approval”.413 In other words, the Court’s opinion is 

that homosexuality should be tolerated but only as long as it is kept private and does not 

negatively affect the public morality.414 

The Court also followed the earlier Commission caselaw on the issue of different ages of 

consent. It upheld the conception of homosexual men as having a “tendency to proselytise 

to adolescents” by finding it necessary to exert 

some degree of control over homosexual conduct notably in order to provide safeguards 

against the exploitation and corruption of those who are specially vulnerable by reason, for 

example, of their youth.415 

Using the word “corruption” to describe what might happen to young men if they were 

exposed to homosexuality only further emphasises that the Court still considered 

homosexuality to be a fundamentally undesirable trait. 

This also seems somewhat contradictory to the essentialist understanding of homosexuality 

displayed in the other parts of the judgement. After all, if homosexuality is an innate trait, 

why would young men require special protection from it? However, the apparent 

contradiction can be explained by a lack of scientific understanding of how and when 

homosexuality becomes a part of “the human personality”. This idea of outside influence 

affecting the development of a person’s sexual orientation but the orientation being fixed 
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once fully developed can be directly linked to the understanding of homosexuality 

popularised by Freud’s theories.416 

When the Strasbourg institutions finally changed their minds regarding the danger posed by 

adult homosexual men to adolescents, their reasoning relied heavily on the evolved scientific 

understanding of human sexuality. In the cases of Sutherland and L. and V. they reference 

the opinion of the medical community that “sexual orientation was usually established before 

the age of puberty in both boys and girls”417 and consequently consider that “the theory that 

male adolescents were “recruited” into homosexuality had thus been disproved”418. 

This of course this raises yet another question of whether the Court might have adopted an 

essentialist understanding of homosexuality already in the earlier cases where it came to the 

same conclusion regarding the different ages of consent. There is no explicit formulation of 

such since the Commission had no need to comment on homosexual relations between 

adults, and in the absence of evidence it is not possible to draw any definite conclusions. 

However, considering that in Dudgeon the dissenting judges vehemently opposed the 

essentialist conceptualisation of homosexuality adopted by the majority, it seems clear that 

such a view was not at least a settled part of the prior jurisprudence.419 

In any case, it is evident that the Court’s conceptualisation of homosexuality changed 

towards a more essentialist understanding somewhere between the first applications in the 

1950s and Dudgeon, where the shift was made explicit. The new understanding was 

consolidated in the late 1990s when – based on the improved scientific understanding of 

human sexuality – the Commission held that special protection of young men could no 

longer be justified. This also ended the era where male and female homosexuality were 

considered different. The cases of Sutherland and L. and V. clearly showcase the Strasbourg 

organs’ understanding of homosexuality had developed into viewing it as a sexual 

orientation in the contemporary sense. In them, the Commission and the Court also curtly 

dismissed arguments based on the moral disapproval of homosexuality as not “sufficient 
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justification for the differential treatment any more than similar negative attitudes towards 

those of a different race, origin or colour”.420 

 

4.2.4 Separate and Unequal 

While the understanding of homosexuality as an innate trait is fundamental to the Court’s 

jurisprudence following Dudgeon, its characterisation as “private” and the subsequent 

refusal to consider homosexual relationships as constituting “family life” under Article 8 is 

almost as influential. Reminiscent of the earliest cases concerning homosexuality, there is 

no real argumentation to be found as to why homosexual couples did not constitute family 

life while heterosexual couples did. In the case of Kerkhoven and Hinke v. the Netherlands 

for example, the Commission simply states that “a homosexual couple cannot be equated to 

a man and a woman living together” without any explanation.421 Further emphasising the 

distinction, in many cases homosexual couples were directly contrasted with heterosexual 

ones and their less favourable treatment was considered justified by the need to the protect 

the (heterosexual) family.422 

Mata Estevez v. Spain was the first case where the Court attempted to justify the distinction. 

In it, the Court tied the non-existence of same-sex family life under Article 8 to the lack of 

legal recognition for homosexual relationships in member states.423 In Schalk and Kopf, 

where the Court finally considered it was “artificial to maintain the view that, in contrast to 

a different-sex couple, a same-sex couple cannot enjoy ‘family life’”, it followed up on this 

reasoning.424 The Court explained the departure from its earlier caselaw by the “rapid 

evolution of social attitudes towards same-sex couples” and the growing consensus among 

the member states towards affording some form of legal protection to same sex couples.425  

This creates the impression that the Court’s understanding of homosexuality or homosexual 

relationships had not altered but rather it had only been waiting for legislative changes to 

take place in a sufficient number of member states to justify a new interpretation. While 

these developments undoubtedly had a significant impact on the timing of the evolved 
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interpretation, they do not adequately explain the years the Strasbourg institutions summarily 

dismissed the idea of same-sex family life. For one, this reasoning is presented for the first 

time almost two full decades after the Commission’s initial refusal to regard same-sex 

relationships as family life and none of the interim cases make any reference to the lack of 

European consensus on the issue. Also, as the Court observes in Schalk and Kopf, in the 

caselaw regarding different-sex couples 

the notion of “family” under this provision is not confined to marriage-based relationships and 

may encompass other de facto “family” ties where the parties are living together out of 

wedlock.426 

Therefore, it seems quite likely that the Court’s refusal to recognise same-sex families was 

also influenced by factors other than the lack of legal recognition. 

Unfortunately, the relatively short decisions by the Commission make it impossible to 

conclusively determine a specific conception of homosexuality underlying this 

jurisprudence. However, it is quite evident that even if homosexuality was considered an 

immutable characteristic of a person, it was not equal to heterosexuality.427 For example, the 

earliest cases contrasted homosexual couples with just “families”428, making it clear that the 

Commission considered there to be a fundamental difference between a homosexual couple 

and heterosexual one. The way this was later evolved to “family based on marriage bonds”429 

in Mata Estevez and to “family in the traditional sense”430 in Karner only serves to highlight 

the lack of such qualifiers in the earlier cases. 

Overall, the defining characteristic of this era of the Strasbourg jurisprudence on 

homosexuality was the division between public and private. The case of A.D.T. v. the United 

Kingdom is perhaps the most pointed example of this, since the Court’s judgement in the 

favour of the applicant was entirely predicated on the fact that the sexual activities the 

applicant had been prosecuted for were “genuinely ‘private’”.431 According to Backer, 
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[t]he division between public and private spaces describes the fundamental basis of the way in 

which modem Western liberal society has made room for such difference as it is willing to 

tolerate.432 

While very short, the Commission decisions sometimes show glimpses of this idea of 

tolerance and social acceptability. In Röösli v. Germany for example, the Commission 

accepted the German court’s view that the changed views on marriage and family justified 

extending the concept of a “family member” to an unmarried heterosexual partner but not a 

homosexual one because “homosexual or lesbian couples were not similarly accepted in 

society”.433 

While such an outright statement is rare, the clear reluctance to grant homosexual couples 

any rights beyond the private sphere suggests that during the period between Dudgeon and 

Schalk and Kopf the Commission and the Court regarded homosexuality as something to be 

tolerated rather than accepted. The gradual shift away from this view might have started 

earlier434, but in Schalk and Kopf the Court definitively let go of the distinction between 

homosexual and heterosexual relationships as “artificial”.435 It also found that same-sex 

couple were “in a relevantly similar situation to a different-sex couple as regards their need 

for legal recognition and protection of their relationship”.436 Despite this, the Court also 

considered that a homosexual couples did not need equal protection under the law, a position 

it still holds today.437 This is evident both in its refusal to grant same-sex couples access to 

marriage and in not requiring that the alternative forms of legal recognition provide the same 

level of protection and benefits as marriage. 

The Court’s current approach towards gay rights might be best described as “separate and 

unequal”.438 In addition to the above, the Court still mostly insists on the formal equality 

between unmarried homosexual and heterosexual couples and is unwilling to address the 

concrete differential treatment of homosexual couples regarding marriage-based rights.439 

 
432 Larry Catá Backer, ‘Toleration, Suppression and the Public/Private Divide: Homosexuals Through Military 
Eyes’ (1999) 34 Tulsa Law Journal 537, 538, emphasis in original. 
433 Röösli v Germany (n 279). 
434 See section 3.4.1 above. 
435 Schalk and Kopf v Austria (n 120), para 94. 
436 ibid, para 99. 
437 ibid, paras 108–109. 
438 The “separate but equal” approach to gay rights is also not without problems, see for example Yuval 
Merin, Equality for Same-Sex Couples: The Legal Recognition of Gay Partnerships in Europe and the United 
States (University of Chicago Press 2002) ch 10. 
439 For an exception see Taddeucci and McCall v Italy (n 344), para 83. 
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Gonzalez-Salzberg argues that this implies a still ongoing refusal to regard homosexuality 

as equal to heterosexuality.440 While his argument is not without merit, I am not convinced 

that the Court’s unwillingness to afford equal rights to homosexuals can be attributed to a 

conceptualisation of homosexuality as fundamentally different from or less deserving than 

heterosexuality.441 The Court has consistently held after Schalk and Kopf that “same-sex 

couples are just as capable as different-sex couples of entering into stable, committed 

relationships”442 and in Vallianatos it also added that “[s]ame-sex couples sharing their lives 

have the same needs in terms of mutual support and assistance as different-sex couples”.443 

I would be more inclined to blame the discrepancy between the Court’s language of equality 

and its practice on an unwillingness to step too far outside of the existing European 

consensus on gay rights. This will be explored in the following chapters. 

 

4.3 Law, Politics, and the Role of an International 

Court 

4.3.1 Legitimacy Through Interpretation 

The second major factor affecting the development of gay rights in the jurisprudence of the 

ECtHR is the legal and political position it occupies as an international court. Like any other 

international institution, its legitimacy in international law is primarily based on the consent 

given by the states through signing and ratifying the founding treaty – in this case the 

ECHR.444 However, this initial legitimacy can fade over time for any international institution 

and a court capable of both interpreting and reinterpreting the terms of the original treaty is 

particularly at risk. This is especially true for the ECtHR since it treats the Convention as a 

“living instrument”, creating new obligations and rising the standards of human rights 

protection from what was originally intended.445 The voluntary nature of international law 

 
440 See a similar view in Gonzalez-Salzberg, ‘The Making of the Court's Homosexual’ (n 413) 382–385. 
441 See a similar opinion in Ammaturo, ‘The Council of Europe and the Creation of LGBT Identities Through 
Language and Discourse’ (n 413) 584. 
442 Schalk and Kopf v Austria (n 120), para 99. 
443 Vallianatos and Others v Greece (n 127), para 81. 
444 Allen Buchanan and Robert O Keohane, ‘The Legitimacy of Global Governance Institutions’ (2006) 20 
Ethics & International Affairs 405, 412. 
445 Dzehtsiarou, European Consensus and the Legitimacy of the European Court of Human Rights (n 28) 144–
145. 
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means that if any of the contracting states feel the Court has “gone too far”, they can stop 

executing its judgements or withdraw from the treaty altogether.446 

Consequently, the Court needs to constantly persuade the contracting states as to the 

legitimacy of its judgements in order to encourage compliance.447 It is important for the 

Court to not only be legitimate in terms of international law but also be perceived as 

legitimate by the contracting states.448 It needs to enjoy the kind of legitimacy that de 

Londras and Dzehtsiarou define as 

respect and support for the Court emanating from stakeholders’ confidence that the Court will 

decide cases consistently, in a manner that respects the nature of both the Convention (as a 

human rights instrument) and its jurisdiction (as subsidiary and limited), and by reference to 

appropriate materials considered within a methodologically sound framework.449 

 

The Court attempts to achieve this mainly through the creation and application of its 

interpretation methods. Its strong reliance on them helps to persuade its audience of its 

impartiality and value-neutrality as well as to sustain an appearance of judicial consistency 

and legal stability.450 Due to the open nature of many of the Convention articles, as the 

authoritative interpreter of the Convention the Court is often required to rule on issues that 

have no precedent.451 With the creative interpretation required, reliance on its established 

methods can make the Court’s judgements appear grounded on legal principles and stave off 

criticisms of actively shaping the Convention instead of simply passively interpreting it.452 

The use of predictable methodology also improves the foreseeability of the Court’s decisions 

which in turn increases the member states’ confidence in the legitimacy of the institution.453 

 
446 ibid 151, 154; Helfer, ‘Consensus, Coherence and the European Convention on Human Rights’ (n 28) 137. 
447 Dzehtsiarou, European Consensus and the Legitimacy of the European Court of Human Rights (n 28) 1. 
448 Buchanan and Keohane (n 444) 407. 
449 Fiona de Londras and Kanstantsin Dzehtsiarou, ‘Managing Judicial Innovation in the European Court of 
Human Rights’ (2015) 15 Human Rights Law Review 523, 526. 
450 Johnson, Homosexuality and the European Court of Human Rights (n 8) 66–68; Dzehtsiarou, European 
Consensus and the Legitimacy of the European Court of Human Rights (n 28) 1. 
451 Murray (n 140) 25; Robin CA White and Iris Boussiakou, ‘Separate Opinions in the European Court of 
Human Rights’ (2009) 9 Human Rights Law Review 37, 42. 
452 Johnson, Homosexuality and the European Court of Human Rights (n 8) 67–68; Letsas, ‘The ECHR as a 
Living Instrument’ (n 74) 140; Dzehtsiarou, European Consensus and the Legitimacy of the European Court 
of Human Rights (n 28) 6. 
453 Dzehtsiarou, European Consensus and the Legitimacy of the European Court of Human Rights (n 28) 4, 6. 
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Although the Court has also been criticised for too stringent application of its interpretation 

methods at the expense of moral reasoning454, Johnson argues that the Court’s strong reliance 

on method is more apparent than real. According to him, it does not imply moral disinterest 

but rather the methods are chosen to serve the Court’s own moral interpretation of the 

Convention. This would also explain the seemingly inconsistent application of these 

methods described in part 2.3 – as they are not necessarily used to arrive at the conclusion 

but to justify it.455 This is an important viewpoint to keep in mind throughout the following 

chapters. While the Court is constrained by the need to make its judgements appear 

legitimate to the contracting states, this does not necessarily mean it always strives for the 

most progressive possible interpretation within those constraints.456 As Benvenisti points 

out, we cannot always trust the judges to arrive at the “best” conclusion by relying on their 

own moral compasses.457 

Apart from the general legitimising effect of utilising established interpretation methods, the 

use of specific methods can make the states more willing to accept and respect the Court’s 

judgments. For this purpose, the European consensus doctrine is particularly effective. It 

grounds the decisions of the Court on the democratically enacted national legislation of the 

member states themselves, allowing them to indirectly influence the interpretation of the 

Convention.458 Since it prioritises a solution already adopted by a significant number of 

contracting states, consensus also represents a kind of “updated consent” for upholding a 

particular human right’s standard.459 When it is employed to mediate between an evolutive 

interpretation and the margin of appreciation, the enhanced legitimacy is extended to the use 

of those methods as well.460 

Consequently, the consensus approach enjoys widespread support, ranging from it being “a 

defensible result of the Court’s role, which is that of an international court interpreting a 

 
454 A Orakhelashvili, ‘Restrictive Interpretation of Human Rights Treaties in the Recent Jurisprudence of the 
European Court of Human Rights’ (2003) 14 European Journal of International Law 529, 567; Letsas, A 
Theory of Interpretation of the European Convention on Human Rights (n 114) 40, 74–79, 120–126; Greer, 
The European Convention on Human Rights (n 24) 194; Johnson, Homosexuality and the European Court of 
Human Rights (n 8) 65–66, 68; Gerards, ‘How to Improve the Necessity Test of the European Court of 
Human Rights’ (n 79) 467. 
455 Johnson, Homosexuality and the European Court of Human Rights (n 8) 66–69. 
456 As also demonstrated by the discussion in part 4.2 above. 
457 Benvenisti (n 129) 852. 
458 Dzehtsiarou, European Consensus and the Legitimacy of the European Court of Human Rights (n 28) 6–7. 
459 Benvenisti (n 129) 852; Dzehtsiarou, European Consensus and the Legitimacy of the European Court of 
Human Rights (n 28) 1–2, 152–153. 
460 Dzehtsiarou, European Consensus and the Legitimacy of the European Court of Human Rights (n 28) 6. 
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voluntary, international treaty”461 to endorsing it as a desirable doctrine with the ability to 

“enhance the legitimacy of the ECtHR and its judgments”462. However, this deference to 

national decision makers is in constant tension with the Court’s purpose of protecting 

individual rights.463 The problem is particularly obvious when discussing the rights of 

minorities, where the consensus approach has been heavily criticised as an expression of 

“tyranny of the majority”.464 Letsas points out that 

if the interpretation of the rights of . . . [minorities and other disadvantaged groups] . . . were 

made dependent on majoritarian preferences, then these groups would be denied equal 

protection under the Convention. This is because majoritarian preferences are typically biased 

against these groups, who are fewer in numbers and cannot bring about a change in domestic 

law through legislative process.465 

 

Instead of relying on consensus, he advocates for the Court to engage in a “moral reading” 

of the Convention and to interpret it according to the best moral understanding of human 

rights.466 While slightly more sceptical of the judges’ ability to reliably identify and adhere 

to such an understanding, Benvenisti argues along the same lines. He points out that by 

resorting to the European consensus doctrine the Court “relinquishes its duty to set universal 

standards from its unique position as a collective supranational voice of reason and 

morality”.467 Benvenisti sees the European consensus approach reflecting the respect for 

state sovereignty and subsidiarity at the cost of guarding minority rights.468 Echoing Letsas’ 

concerns, he points out that such policy also 

puts quite a heavy burden on the advocates of the promotion of individual and minority rights 

who must spread their resources among the diverse national institutions in their effort to 

promote human rights.469 

 
461 Wintemute, Sexual Orientation and Human Rights (n 14) 139. 
462 Dzehtsiarou, European Consensus and the Legitimacy of the European Court of Human Rights (n 28) 1. 
463 Helfer, ‘Consensus, Coherence and the European Convention on Human Rights’ (n 28) 141. 
464 See for example Benvenisti (n 129) 850–853; Letsas, A Theory of Interpretation of the European 
Convention on Human Rights (n 114) esp 120-126; Letsas, ‘The ECHR as a Living Instrument’ (n 74) 122–125; 
Loveday Hodson, ‘A Marriage by Any Other Name? Schalk and Kopf v Austria’ (2011) 11 Human Rights Law 
Review 170, 177. See also Ronald Dworkin, Taking Rights Seriously (Harvard University Press 1978) 194. 
465 Letsas, ‘The ECHR as a Living Instrument’ (n 74) 123, a list of different disadvantaged groups and 
associated cases omitted. 
466 ibid 124. 
467 Benvenisti (n 129) 852. 
468 ibid. 
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Dzehtsiarou on the other hand, defends the use of European consensus as a more “precise 

legitimacy conferring model” than what abstract moral principles could provide.470 Since 

there is no agreement on how such values should be applied, they cannot offer clear solutions 

and leave the Court open to accusations of arbitrary or politically motivated judgements.471 

He advocates for the use of European Consensus as an objective standard that can both 

delineate the scope of the margin of appreciation and identify the “tipping point” for 

evolutive interpretation.472 He also argues that concerns over minority rights are, if not 

unfounded, at least greatly exaggerated. This is because the use of European Consensus only 

creates a presumption in favour of the solution adopted by the majority and can be 

disregarded for a good reason, such as protecting the rights of minorities. He also claims that 

rather than act to their detriment, European consensus can help further the protection of 

minority rights by justifying the evolutive interpretation of the Convention.473 

 

4.3.2 European Consensus on Gay Rights 

The previous chapter discussed how the Court’s need to sustain its legitimacy affects the 

way it interprets the Convention. This is particularly evident in its creation and use of the 

European consensus doctrine, which can either justify an evolutive interpretation of a 

Convention right or allow a wide margin of appreciation to the state. There is, however, 

disagreement among scholars on how the consensus doctrine affects the protection of 

minority rights. This chapter explores the question in the narrower context of the 

development of gay rights in the ECtHR jurisprudence. The aim is to discover whether the 

use of the European consensus doctrine and other associated interpretative tools help or 

hinder the advancement of equal rights for sexual minorities. 

In the first of the two early cases concerning the different ages of sexual consent, the 

Commission found that 

the danger to which an adolescent is exposed as a result of homosexual relations with an adult 

is a subject of controversy in several countries. It also notes that several states have undertaken 

 
470 Dzehtsiarou, European Consensus and the Legitimacy of the European Court of Human Rights (n 28) 117–
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a study of the complete decriminalisation of homosexuality and a committee of experts of the 

Council of Europe is studying this problem.474 

Despite this, it found the aim of the German legislation legitimate based on a consensus on 

“the need to protect the rights of children and adolescents”.475 After comparing the 

legislation in different member states the Commission concluded “that the age above which 

homosexual relationships are no longer subject to the criminal law may be fixed within a 

reasonable margin and vary depending on the attitude of society”.476 Although it found the 

age of 21 “relatively high”, it was not so far beyond the norm it could not be justified.477 

In the next case, X. v. the United Kingdom, the Commission explicitly disregarded a 

widespread consensus that would have been to the applicant’s benefit. The Commission 

stated that 

what is important is not the balance struck in other European countries but the reasonable and 

objective nature of the arguments adduced in favour of the actual limit chosen. The 

Commission does not share the applicant’s view, in this regard, that because the majority of 

European States have an age of consent that is fixed at eighteen or below, the age of twenty-

one established by the United Kingdom Government must therefore not be “necessary in a 

democratic society”.478 

 

In these cases, the identified consensus was either used to justify the unequal treatment of 

homosexual men or disregarded for the same purpose. Although it should be noted that the 

Court employed the doctrine for the first time only a few months prior to the case of X. v. 

the United Kingdom and it was not yet an established part of its interpretation methods.479 

However, as discussed above in chapter 3.3, this interpretation remained unchanged for a 

long time. When it was finally reversed in Sutherland, the Commission relied on both the 

consensus of the medical community that sexuality was fixed in both men and women by 

the age of 16 and the fact that majority of contracting states had equalised the ages of consent 

for hetero- and homosexual relationships.480 

 
474 X v the Federal Republic of Germany (n 141), para 2. 
475 ibid. 
476 ibid. 
477 ibid. 
478 X v the United Kingdom (Report) (n 243), para 147, emphasis in original.  
479 Helfer, ‘Finding a Consensus on Equality’ (n 116) 1084. 
480 Sutherland v the United Kingdom (n 216), para 59. 



74 
 

While one could argue that “all’s well that ends well”, this would mean ignoring the very 

real effect these kinds of laws have on the lives of the people who are subjected to them. 

Such effects can be especially pronounced for young homosexual men such as Mr. 

Sutherland, who – unlike their heterosexual counterparts – could not legally engage in the 

sexual activities they desired during a formative period in their life.481 It is not therefore 

unimportant that the Commission was offered multiple opportunities to revise the 

interpretation earlier. For example, in two decisions given in 1995 the Commission did not 

make any effort to re-evaluate the earlier interpretation.482 Had it conducted a consensus 

analysis at that time, it would have revealed that 20 of the then 30 member states had equal 

ages of consent for both homosexual and heterosexual sex.483 Likewise, the report of the 

British Medical Association that the Commission heavily relied on in Sutherland had already 

been published in 1994.484 In these cases then, the applicants would have benefitted from an 

even more rigorous adherence to the European consensus doctrine. 

In Dudgeon too, the existence of a clear consensus favouring the decriminalisation of 

homosexuality played an important part: 

[I]n the great majority of the member States of the Council of Europe it is no longer considered 

to be necessary or appropriate to treat homosexual practices of the kind now in question as in 

themselves a matter to which the sanctions of the criminal law should be applied; the Court 

cannot overlook the marked changes which have occurred in this regard in the domestic law 

of the member States.485 

There had indeed been an increase in decriminalisation between Dudgeon and the earlier 

complaints concerning the criminalisation of same-sex sexual activity.486 It should be noted 

however, that the states which criminalised it had always been a minority among CoE 

members, although only by a very small margin before the 1970’s.487 Of course, the earlier 

cases were decided before the European consensus doctrine was created by the Court. Given 

 
481 ibid, paras 35, 59. 
482 Wilde, Greenhalgh and Parry v the United Kingdom (n 261); HF v Austria (n 261). 
483 See attachment. The ratio was actually better in 1995 than in 1997, when 21 of the then 36 members 
had equal ages of consent. 
484 See for example Sutherland v the United Kingdom (n 216), paras 24, 59–60, 64. 
485 Dudgeon v the United Kingdom (ECtHR) (n 154), para 60. 
486 Out of 20 member states, 16 plus other parts of the United Kingdom had decriminalised homosexuality 
by the time of Dudgeon (see attachment). 
487 For example, 8/12 in 1955 when WB v the Federal Republic of Germany (n 233) was decided; 8/13 when 
GW v the Federal Republic of Germany (n 245) was decided; 8/14 when X v Austria (n 245) was decided (see 
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the analysis presented in part 4.2 above and the fact that the existence of a consensus is not 

the only factor affecting the Strasbourg organs’ decisions, it is impossible to tell if the 

doctrine being introduced earlier would have changed the outcome of these cases. 

As discussed above in section 4.2.4, the lack of recognition for same-sex family life under 

Article 8 was eventually justified by the “existence of little common ground between the 

Contracting States” in Mata Estevez.488 Similarly, in Schalk and Kopf “a rapid evolution of 

social attitudes towards same-sex couples” justified broadening the definition of family life 

to include same sex couples.489 Yet lacking the support of a majority however, the question 

of affording legal recognition to same-sex couples was still to “be regarded as one of 

evolving rights with no established consensus, where States must also enjoy a margin of 

appreciation”.490  

In Oliari and Others the states that had granted some form of legal recognition to same-sex 

couples had finally reached a slight majority.491 This was in part what prompted the Court 

to find a “positive obligation to ensure that the applicants have available a specific legal 

framework providing for the recognition and protection of their same-sex unions”.492 Since 

the content of these protections vary widely, the states still “enjoy a certain margin of 

appreciation as regards the exact status conferred by alternative means of recognition and 

the rights and obligations conferred by such a union or registered partnership”.493 Same-sex 

marriage, likewise, remains within the states’ margin of appreciation.494 Although the fact 

that the Court notes “the gradual evolution of States on the matter”495 and its phrasing in 

Orlandi and Others that “States are still free . . . to restrict access to marriage to different-

sex couples”496 hint at the possibility of a change if the balance shifts in its favour.  
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4.3.3 Necessity of the Consensus Approach and Alternative 

Ways Forward 

There is a marked difference between the early cases and the more recent ones in how the 

European consensus doctrine is employed. In the early cases, the Strasbourg organs used the 

doctrine to justify a new interpretation only after a clear majority of the states had already 

adopted the new standard. The change in the Convention jurisprudence regarding an unequal 

age of consent came relatively late compared to both the establishment of expert consensus 

and the development of the national legislation of the member states. The consensus in these 

cases was overwhelmingly in favour of a higher standard of protection for sexual minorities 

and the judgements only impacted a couple of states that had fallen behind in this 

development. 

In the more recent jurisprudence on the other hand, the Court has taken a much more active 

role in advancing LGBT+ rights. Almost as soon as the balance among the member states 

has tipped towards expanding the rights of sexual minorities, the Court has evolved its earlier 

interpretation to match the higher standard. Read in conjunction with the above analysis of 

the development of the Court’s understanding of homosexuality, this shift supports 

Johnson’s claim that the Court’s use of its interpretation methods is influenced by its own 

moral opinion. According to him, 

[t]he Court does not fabricate or ‘make up’ consensus but what counts as consensus is 

significantly influenced by the moral standpoints adopted by the judges sitting in each 

individual case.497 

The earlier jurisprudence clearly demonstrated an understanding of homosexuality plagued 

with negative stereotypical notions, while in the more recent case law the Court seems to 

have accepted homosexuality as being equal to heterosexuality in value.498 

The Vallianatos case serves as an illuminating example of how the Court’s choice of a 

specific consensus can determine the outcome of the case. The Court confined its analysis 

only to the countries that provided some form of alternative to marriage, concluding that  

 
497 Johnson, Homosexuality and the European Court of Human Rights (n 8) 78. 
498 See section 4.2.4 above 
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with two exceptions, Council of Europe member States, when they opt to enact legislation 

introducing a new system of registered partnership as an alternative to marriage for unmarried 

couples, include same-sex couples in its scope.499 

Had it instead decided to focus on the more general issue of affording legal protection to 

same-sex unions, it would have been unable to find a favourable consensus.500 

While the Court’s increased willingness to advance the development of LGBT+ rights is, of 

course, a positive development, the role of European consensus warrants closer inspection. 

It is obviously not wrong to claim, as Dzehtsiarou does, that the Court employs the doctrine 

to justify evolutive interpretations of the Convention which further the protection of minority 

rights.501 However, it is equally true that when it cannot identify a consensus in favour of 

minority rights, the reliance on the doctrine prevents it from establishing a higher standard. 

According to Dzehtsiarou this is not a problem because “consensus does not narrow down 

the protection of minorities and in some cases justifies improvements”.502  

What he fails to consider is that while it does not “narrow down” the existing rights, it can 

actively hold back their advancement.503 To not consider this a problem requires accepting 

the status quo as justified by default and assessing only the justification of the proposed 

changes on their own merits. This is of course, how the consensus doctrine operates: 

discriminatory legislation is considered justified unless there is a good enough reason 

(consensus among the member states) to change it. Yet, based on the more recent 

jurisprudence, it appears as though the Court might be willing to adopt a more progressive 

approach towards the rights of sexual minorities if it was not constrained by the heavy 

reliance on the European consensus doctrine. 

However, this brings us back to the reasons for its use: the enhancement of the legitimacy of 

the Court in the eyes of the member states. Discussing the Schalk and Kopf judgement, 

Dzehtsiarou argues that 

 
499 Vallianatos and Others v Greece (n 127), para 91. 
500 ibid, para 25. At the time of the judgement, only 21 out of 47 member states offered some form of legal 
recognition to same-sex partnerships (see attachment). 
501 Dzehtsiarou, European Consensus and the Legitimacy of the European Court of Human Rights (n 28) 123. 
502 ibid 127. 
503 To be fair, he does briefly mention that European consensus can have an adverse effect on the 
protection of minorities but dismisses it just as quickly because the examples he mentions have since been 
amended (ibid 126). 
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[w]hilst it appears that better protection of minorities is an ultimate aim of the ECtHR, the 

deployment of consensus can limit the adverse effect of unjustifiable judicial activism in such 

sensitive areas as same-sex marriage . . . It seems fair to suggest that the Contracting Parties 

should have some input when the Court intends to add new rights. If the Court unilaterally 

decides for the States, it may negatively influence the legitimacy of the ECtHR.”.504 

The last part of his argument might be hard to disagree with, but the rest of it is more open 

to dispute. One could question whether extending the right to marriage to same sex couples 

really counts as a “new right”; whether such expansion would be “unjustifiable judicial 

activism”505; and, most importantly for this study, whether it is “fair” to leave the rights of 

minorities to be decided by the consensus of the majority. I would argue, as others already 

have506, that the answer to the last question is a resounding no.  

Even Dzehtsiarou struggles to justify the use of the European consensus doctrine in cases 

concerning minority rights, admitting that “[t]he application of consensual decision-making 

in certain circumstances can justify restrictive or conservative approaches to human 

rights”.507 He ultimately invokes a form of European exceptionalism where the already 

comparatively high standards of human rights protection in the member states make it an 

acceptable tool for the ECtHR but might not be suited for other human rights tribunals.508 

This is essentially the same as the above argument that discriminatory legislation is 

acceptable as a status quo, with an additional flavouring of “as long as it is not too bad”. 

However, I find it difficult to accept that people affected by discriminatory legislation should 

be patient in the face of inequality so long as it does not meet some arbitrary standard of 

severity. 

Additionally, just a few pages before the quoted passage in the previous paragraph, 

Dzehtsiarou defends the use of the consensus doctrine because it can be disregarded for a 

justified reason such as the protection of minorities.509 The cases of Fretté v. France and 

E.B. v. France offer an illuminating example of how this could be applied in practice. Both 

cases were brought by applicants who had been refused authorisation to adopt as single 

persons – which was explicitly allowed by French law – because of their homosexuality. In 
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Fretté the Court granted a wide margin of appreciation based on the lack of consensus on 

whether homosexual people should be allowed to adopt.510 A few years later in E.B., 

however, it ignored such arguments and instead focused on the discriminatory aspect of the 

case. It followed its established case law on Article 14, holding that “[w]here sexual 

orientation is in issue, there is a need for particularly convincing and weighty reasons to 

justify a difference in treatment”.511 This allowed to Court to find in the applicant’s favour 

despite the still lacking consensus on adoption by homosexual individuals.512 

Another way around the strict consensus analysis would be to look beyond the current 

legislation of the member states to the “common values and emerging consensus in 

international law” as Letsas suggests.513 While his claim that this is what the Court is already 

increasingly doing514 is not supported by the case law analysed here515, this type of consensus 

analysis could provide a way for raising the standard of protection for minorities without 

abandoning the doctrine altogether. An example of such application can be found in the 

caselaw concerning the legal recognition of transgender individuals’ gender identity. In the 

case of in Christine Goodwin the Court eventually found in the applicant’s favour, not 

because there had been a significant change in the legislation of CoE member states since 

the previous judgement516, but by deeming “an emerging consensus within Contracting 

States” sufficient for evolving the interpretation.517 The Court attached 

less importance to the lack of evidence of a common European approach to the resolution of 

the legal and practical problems posed, than to the clear and uncontested evidence of a 

continuing international trend in favour not only of increased social acceptance of transsexuals 

but of legal recognition of the new sexual identity of post-operative transsexuals.518 

 

These strategies could be employed to raise the level of protection currently enjoyed by 

sexual minorities. For example, the Court has so far refused to evaluate the access to 
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marriage for same-sex couples under Article 14. It justified its dismissal of the issue in Oliari 

and Others by claiming that Article 14 taken in conjunction with Article 12 could not lead 

to a different conclusion than Article 12 taken alone.519 This is directly contradictory to its 

long-established jurisprudence that finding a breach of Article 14 does not require a breach 

of the substantive article.520 Although European consensus can  be a factor in whether 

differential treatment amounts to discrimination under Article 14, the Court has also held 

that discrimination based solely on sexual orientation is not allowed under the Convention.521 

One can only assume the rather clumsy sidestep in Oliari was the result of the Court wishing 

to avoid the discussion either because it would find it difficult to justify its current position 

despite the lack of consensus or because it at least recognises that such justification would 

be considerably weaker. 

As to why the Court would want to avoid such a situation, we come once again back to its 

position as an international institution dependent on the contracting states’ perception of its 

legitimacy. While there are alternatives to the consensus doctrine, it must be admitted that 

neither of the examples above concerned such high-profile issues or garnered such vehement 

opposition as gay marriage is and does today. If the Court was to disregard the lack of 

consensus and rule in favour of gay marriage based on Article 14, it would open itself up to 

a potentially major backlash.522 Most of it would likely come from the more socially 

conservative member states, but even states that already allow gay marriage might object to 

the Court deviating from its now long-standing deference to the European consensus in such 

“sensitive areas” of policy. 

Should it then be concluded that despite the consensus doctrine holding back the 

advancement of gay rights, it is a necessary evil for the Court to preserve its legitimacy and 

consequently its ability to both protect and (slowly) advance human rights in Europe? Robert 

Wintemute, professor of human rights law at King’s College London and a veteran of 

arguing for homosexual applicants before the Court, thinks so. Admitting that he found it 

frustrating at first, he now thinks that “’[e]uropean consensus’ serves to anchor the court in 

 
519 Oliari and Others v Italy (n 300), para 193. The Court’s phrasing was somewhat more convoluted, 
perhaps to try to obscure the fact it was blatantly going against its long-established jurisprudence. 
520 See for example The Belgian Linguistic case (n 83), para I.B.9; Rasmussen v Denmark (n 199), para 29. 
521 Pertovic v Austria (n 225), para 38; EB v France (n 212), para 93; Harris and others (n 37) 588. See also 
Fenwick and Fenwick (n 12) 123–124. 
522 Robert Wintemute, ‘Consensus Is the Right Approach for the European Court of Human Rights’ The 
Guardian (London, 12 August 2010) <www.theguardian.com/law/2010/aug/12/european-court-human-
rights-consensus> accessed 8 January 2021. See also Dzehtsiarou, European Consensus and the Legitimacy 
of the European Court of Human Rights (n 28) 126–127. 
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legal, political and social reality” and considers patience an acceptable price to pay for 

binding human rights law.523 However, to quote Benvenisti, 

[o]ne wonders to what extent it is really possible to envision credible threats by member States 

to challenge the court's authority in reaction to unpopular judgments. One wonders also to 

what extent that threat is actually open to abuse by those who wish to justify the perpetuation 

of ossified and untenable positions.524 

Whether one considers patience an acceptable price to pay or not, unless the Court changes 

its current approach, it is impossible to tell if it is a necessary one. 

 

  

 
523 Wintemute, ‘Consensus Is the Right Approach for the European Court of Human Rights’ (n 522). 
524 Benvenisti (n 129) 852–853. See also Letsas, A Theory of Interpretation of the European Convention on 
Human Rights (n 114) 124–125. 
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5 Conclusion 

This study set out to map the development of relationship related rights of homosexual 

people in the jurisprudence of the European Court of Human Rights and to provide some 

explanations for them. It traced this evolution from the earliest cases challenging the 

criminalisation of homosexuality all the way to the newest applications seeking the rights to 

marriage and other forms of legal recognition for same-sex relationships. Multiple 

jurisprudential shifts were found to have taken place over the years, the most fundamental 

of which were ending the Strasbourg-sanctioned blanket criminalisation of homosexuality 

in Dudgeon, recognising homosexual couples as families equal to their heterosexual 

counterparts in Schalk and Kopf and taking the first steps towards a positive obligation to 

provide a framework for the legal recognition of homosexual partnerships in Oliari and 

Others. Although slow in the beginning, the evolution of the caselaw on these issues has 

picked up speed in the past two decades and the overall trend has clearly been towards more 

equitable protection under the Convention for the LGBT+ community. 

Yet the Court has at no point afforded fully equal rights to homosexual people in the area of 

relationships. While exploring all the possible reasons for this has not been possible within 

the scope of this study, the influence of the Court’s understanding of homosexuality and its 

role as an international court were discussed in detail. This analysis indicated that a 

conception of homosexuality as undesirable and dangerous can be found underlying the 

earlier jurisprudence, while the Court’s still ongoing refusal to afford equal rights to 

homosexuals can better be attributed to a deference towards the contracting states expressed 

through the stringent application of the European consensus doctrine. That is not to say the 

conception of homosexuality no longer has any relevance for the Court’s jurisprudence, quite 

the opposite. It is largely due to the Court’s understanding of homosexuality as comparable 

to heterosexuality that enables the current situation where the lack of a consensus among the 

member states is the main obstacle on the road to equal rights. 

The choice to limit this study to relationship-related rights was done out practical necessity 

and the initial purpose was to use them as lens to explore the broader question of why the 

Convention does not guarantee equal rights to everyone regardless of sexual orientation. 

While I feel confident that the reasons explored here are such fundamental components of 

the Court’s jurisprudence that they apply in the context of other rights as well, I also 

recognise that more research is needed to determine the extent of their influence. For 



83 
 

example, the relatively extensive ECtHR caselaw on homosexuality in the military 

undoubtedly includes specialised issues and discussing gay rights in the context of freedom 

of expression and assembly would most likely provide even more insight on how the divide 

between private and public is perceived by the Court. Likewise, the influence of other factors 

such as procedural obstacles and the Court’s inability to issue judgements regarding any 

larger problems than the specific points brought up in the individual applications warrant 

further study.525 

In any case, the advancement of the rights discussed in this study now seems to mostly 

depend on the development of European consensus on these issues. The problems with the 

doctrine and some alternative approaches were already discussed above, but I wish to 

conclude with one final point brought up by dissenting Judges Pejchal and Wojtyczek in 

Orlandi and Others. While I do not share their opinion regarding the desirability of applying 

evolutive interpretation to the question of same-sex marriage526, I must agree with their 

argument that the societal changes on this issue can develop in either direction.527 

This “reverse” development is already happening in some Eastern European countries, 

which have taken steps to embed the heterosexuality of marriage into their constitutions.528 

Another topical example can be found across the pond in the United States of America, 

where multiple states are currently introducing legislation designed to restrict the rights of 

young transgender people.529 While the evolution of gay rights in the ECtHR jurisprudence 

has so far trended towards increasing equality, its continuation should not be taken for 

granted. It is perfectly possible for this progress to stall if the sufficient consensus is not 

reached and the Court remains unwilling to step outside of it.  

This is my main concern with the approach adopted by Professor Wintemute and others who 

regard the European consensus doctrine as merely a speed bump on the road to equal rights. 

The past two decades has seen a rapid change in societal attitudes regarding the LGBT+ 

 
525 For some discussion on these issues see for example Delmas-Marty (n 78) 122–130; Greer, ‘What’s 
Wrong with the European Convention on Human Rights?’ (n 28). 
526 They are very much opposed to the idea (Orlandi and Others v Italy [n 171], dissenting opinion of Judges 
Pejchal and Wojtyczek, paras 2, 4, 6). 
527 ibid, dissenting opinion of Judges Pejchal and Wojtyczek, para 6. 
528 Fenwick and Fenwick (n 12) 122, note 12. 
529 Priya Krishnakumar, ‘This Record-Breaking Year for Anti-Transgender Legislation Would Affect Minors 
the Most’ CNN (15 April 2021) <https://edition.cnn.com/2021/04/15/politics/anti-transgender-legislation-
2021/index.html> accessed 30 April 2021; American Civil Liberties Union, ‘Legislation Affecting LGBT Rights 
Across the Country’ (ALCU Website, 22 April 2021) <www.aclu.org/legislation-affecting-lgbt-rights-across-
country> accessed 30 April 2021. 
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community in the Western world, but while such development is encouraging, the spread of 

these attitudes into Eastern Europe is far from guaranteed. In many former Soviet states, the 

post-Cold War nation-building efforts have produced an enduring anti-Western sentiment in 

the search of an “other” to define themselves against. Rejecting the acceptance of LGBT+ 

identities as a “Western value” has become a key feature in this effort to distinguish their 

cultures from Western ones.530 Consequently,  even recent opinion polls show a wide gulf 

between Western and Eastern Europe in the attitudes towards homosexuality in general and 

on the issue of same-sex marriage in particular.531 In the light of this, reaching a favourable 

consensus on these issues seems very far away. 

Although I remain unconvinced that following the consensus doctrine is the best option for 

achieving equal rights for the LGBT+ community, I also recognise that ignoring it altogether 

would not necessarily get around the issue. The same anti-Western sentiment that might 

preclude the employment of the consensus doctrine on the remaining gay rights issues would 

likely lead these countries to question the legitimacy of the ECtHR if it was to do so.532 It is 

not difficult to imagine a state like Armenia or Georgia, where 95% of the population oppose 

same-sex marriage533, refusing to implement a judgement in favour of it, regardless of 

whether the ruling was based on majority consensus or not.534  

There are no easy solutions to this problem, and certainly none that can be adequately 

discussed here. Yet, I am still inclined to be optimistic for the future development of gay 

rights in the practice of the ECtHR. There is, after all, a clear historical trend towards equality 

in the Court’s practice and even in Eastern Europe, especially the younger generations are 

 
530 Galina Miazhevich, ‘Paradoxes of New Media: Digital Discourses on Eurovision 2014, Media Flows and 
Post-Soviet Nation-Building’ (2017) 19 New Media & Society 199, 201; Fenwick and Fenwick (n 12) 123. 
531 Pew Research Center, ‘Eastern and Western Europeans Differ on Importance of Religion, Views of 
Minorities, and Key Social Issues’ (2018) 12 <www.pewforum.org/wp-
content/uploads/sites/7/2018/10/Eastern-Western-Europe-FOR-WEB.pdf> accessed 12 May 2021; Jacob 
Poushter and Nicholas O Kent, ‘The Global Divide on Homosexuality Persists’ (Pew Research Center 2020) 7 
<www.pewresearch.org/global/wp-content/uploads/sites/2/2020/06/PG_2020.06.25_Global-Views-
Homosexuality_FINAL.pdf> accessed 12 May 2021. 
532 Fenwick and Fenwick (n 12) 123. 
533 Pew Research Center, ‘Eastern and Western Europeans Differ on Importance of Religion, Views of 
Minorities, and Key Social Issues’ (n 531) 12. 
534 See for example Orlandi and Others v Italy (n 171), dissenting opinion of Judges Pejchal and Wojtyczek, 
who argue that even identical societal developments in all the contracting states cannot alter the scope of 
their obligations under the Convention. 
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becoming more accepting of LGBT+ people.535 It might take a while, but like the LGBT+ 

project of the same name, I want to believe that “it gets better”.536 

 

  

 
535 Pew Research Center, ‘European Public Opinion Three Decades After the Fall of Communism’ (2019) 89 
<www.pewresearch.org/global/wp-content/uploads/sites/2/2019/10/Pew-Research-Center-Value-of-
Europe-report-FINAL-UPDATED.pdf> accessed 12 May 2021; Poushter and Kent (n 531) 9. 
536 https://itgetsbetter.org/. 
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Attachment 

The table below shows the evolution of European legislative consensus on key gay rights 

issues discussed in this study. The member states are arranged in chronological order 

according to the date the Convention entered into force for them, making it easier to 

determine the level of consensus at the time of any given judgement. For the same purpose, 

the number on the left represents the number of members at the time. The data on legislation 

is collected from the State-Sponsored Homophobia -reports by ILGA, as indicated in the 

footnotes. “Nk” stands for “no knowledge” for the few non-essential data points that are 

missing. 

 

Development of Relevant LGBT+ Legislation in CoE Member States 

 
ECHR 

Entry into 
Force537 

Members of 
the Council of 

Europe 

Decriminali-
sation538 

Equal Ages 
of Consent539 

Partnership 
Legislation540 

Marriage541 

1 Sep 1953 Denmark 1933 1976 1989 2012 

2 Sep 1953 Germany 1968-1969 1994 2001542 2017 

3 Sep 1953 Iceland 1940 1992 1996543 2010 

4 Sep 1953 Ireland 1993 1993 2010 2015 

5 Sep 1953 Luxembourg 1795 1992 2004 2015 

6 Sep 1953 Norway 1972 1972 1993 2009 

7 Sep 1953 Sweden 1944 1978 1995544 2009 

8 Sep 1953 
United 

Kingdom 

1967 (E&W), 
1981 (S), 
1982 (NI) 

2001–2008 2005 
2014 (E, 

W&S), 2020 
(NI) 

9 May 1954 Turkey 1858 1858   

10 Aug 1954 Netherlands 1811 1971 1998 2001 

11 Jun 1955 Belgium 1795 1985 1998 2003 

 
537 Council of Europe, ‘Chart of Signatures and Ratifications of Treaty 005: Convention for the Protection of 
Human Rights and Fundamental Freedoms’ (CoE website, 4 May 2021) 
<www.coe.int/en/web/conventions/full-list/-/conventions/treaty/005> accessed 4 May 2021. 
538 Mendos and others (n 2) 104–108. 
539 Aengus Carroll, ‘State-Sponsored Homophobia 2016: A World Survey of Sexual Orientation Laws: 
Criminalisation, Protection and Recognition’ (ILGA 2016) 38–39 
<https://ilga.org/downloads/02_ILGA_State_Sponsored_Homophobia_2016_ENG_WEB_150516.pdf> 
accessed 30 March 2021. 
540 Mendos and others (n 2) 299–304. 
541 ibid 286–289. 
542 Carroll (n 539) 52. 
543 Lucas Ramón Mendos, ‘State-Sponsored Homophobia 2019’ (ILGA 2019) 281 
<https://ilga.org/downloads/ILGA_State_Sponsored_Homophobia_2019.pdf> accessed 13 April 2021. 
544 Ottosson (n 2) 47. 
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12 Oct 1955 Italy 1890 1890 2016  

13 Sep 1958 Austria 1971 2002 2010 2019 

14 Oct 1962 Cyprus 1998 2002 2015  

15 Jan 1967 Malta 1973 1973 2014 2017 

16 May 1974 France 1791 1982 1999 2013 

17 Nov 1974 Greece 1951 1951 2015  

18 Nov 1974 Switzerland 1942 1992 2007  

19 Nov 1978 Portugal 1983 2007 2001 2010 

20 Oct 1979 Spain 1979 1979 1998–2011 2005 

21 Sep 1982 Liechtenstein 1989 2001 2011  

22 Mar 1989 San Marino 2004 nk 2018  

23 May 1990 Finland 1971 1999 2002 2017 

24 Sep 1992 Bulgaria 1968 2002   

25 Nov 1992 Hungary 1962 2002 2009  

26 Jan 1993 
Czech 

Republic 
1962 1990 2006  

27 Jan 1993 
Slovak 

Republic 
1962 1990   

28 Jan 1993 Poland 1932 1932   

29 Jun 1994 Romania 1996 2002   

30 Jun 1994 Slovenia 1977 1977 2005  

31 Jun 1995 Lithuania 1993 2003   

32 Jan 1996 Andorra 1990 nk 2005  

33 Apr 1996 Estonia 1992 2002 2016  

34 Oct 1996 Albania 1995 2001   

35 Apr 1997 
North 

Macedonia 
1996 1996   

36 Jun 1997 Latvia 1992 1999   

37 Sep 1997 Ukraine 1991 1991   

38 Sep 1997 
Republic of 

Moldova 
1995 2003   

39 Nov 1997 Croatia 1977 1998 2014  

40 May 1998 
Russian 

Federation 
1993 1997   

41 May 1999 Georgia 2000 2000   

42 Apr 2002 Azerbaijan 2000 2000   

43 Apr 2002 Armenia 2003 2003   

44 Jul 2002 
Bosnia and 

Herzegovina 
1991–2003 1998–2001   

45 Mar 2004 Serbia 1994 2006   

46 Nov 2005 Monaco 1793 1793 2020  

47 Jun 2006 Montenegro 1977 1977 2021  
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