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PRIVATE ENFORCEMENT OF 
COMPETITION LAW: NOTES 
REGARDING THE ROLES OF EU AND 
NATIONAL LAW ON THE BASIS OF 
RECENT PRELIMINARY RULINGS*
Katri Havu**

1. INTRODUCTION
It is no news that private enforcement of EU competition law remains a heated 
topic and is the subject of many preliminary ruling requests. These cases tend 
to be particularly intricate because national courts must apply a combination of 
EU and domestic law to competition law-related disputes. Although the Court 
of Justice of the European Union (”CJEU”) has long provided guidance with 
respect to competition law-related nullity of contract terms1 and the compen-
sation for damage resulting from competition infringements,2 many central 
matters remain essentially ambiguous. Moreover, the ”Damages Directive” of 
20143 only harmonised selected aspects of damages litigation. The Directive 
also further contributed to the unclear nature of EU law by highlighting the 

* The article has undergone peer review.
** Assistant Professor (tenure track), University of Helsinki, Faculty of Law. The author wishes 

to thank SCCL (Stockholms universitet) for an inspiring research visit, Associate Professor 
Magnus Strand and Professor Ulf Bernitz for interesting discussions, as well as her research 
assistants Venus Mahmood and Siiri Pronin for their help. Thanks are also due to Daniel 
Wyatt for language-editing. All errors remain those of the author.

1 See, e.g., Case 319/82 Kerpen & Kerpen, EU:C:1983:374; Joined Cases C-295/04 to 
C-298/04 Manfredi, EU:C:2006:461.

2 See, e.g., Case C-453/99 Courage and Crehan, EU:C:2001:465; Joined Cases C-295/04 to 
C-298/04 Manfredi, EU:C:2006:461; Case C-557/12 Kone and Others, EU:C:2014:1317.

3 Directive 2014/104/EU of the European Parliament and of the Council of 26 November 
2014 on certain rules governing actions for damages under national law for infringements of 
the competition law provisions of the Member States and of the European Union [2014] OJ 
L349/1.
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procedural autonomy twin-principles of effectiveness and equivalence4 instead of 
exhaustively defining the conditions for damages liability as matters of EU law.

This brief contribution discusses some interesting features of contemporary 
private enforcement preliminary rulings by the CJEU. Below, in Section 2, 
recent cases are first briefly described. Remarks regarding important themes 
that emerge from the case law are then made in Section 3. In particular, this 
contribution explores the question of which matters related to competition law 
enforcement are matters of EU law and which are to be decided on the basis 
of national rules. This theme remains relevant given that the existing CJEU 
rulings and EU legislation do not provide exhaustive guidance. It is evident that 
the CJEU continues to play a central role in clarifying the meaning of EU law. 
Nonetheless, the Court has not been as active and clear in providing guidance 
as perhaps one would have expected.

2. RECENT PRELIMINARY RULINGS
In terms of recent case law, the CJEU ruled on the abuse of dominance case of 
Cogeco in March 2019.5 In this case, the referring national court had presented 
several preliminary ruling questions. The issues raised by the referring court 
included the temporal applicability of Damages Directive 2014/104/EU. Addi-
tionally, the national court inquired about the compatibility of national limita-
tion period rules with EU law.6 In its ruling, the CJEU stated the Directive is 
not applicable to the case because the national proceedings were initiated before 
the time limit for transposing the Directive had expired, and the events con-
cerned occurred before transposition measures came into force.7 Nonetheless, 
the CJEU affirmed that the national limitation period rules – which provided 
that the limitation period in terms of damages claims is three years, starts to 
run from the date on which the injured party was aware of its right to compen-
sation, even if unaware of the identity of the person liable, and do not include 
any possibility of suspending or interrupting that period during proceedings 
before the national competition authority – were overridden by Article 102 of 
the Treaty on the Functioning of the European Union (”TFEU”).8

The case of Skanska, also decided in March 2019, concerned a Finnish asp-
halt cartel and dealt with the issue of attribution of liability in terms of dama-
ges.9 Here, the CJEU affirmed that EU law, in this case Article 101 TFEU, 

4 See Article 4 of Directive 2014/104/EU.
5 Case C-637/17 Cogeco, EU:C:2019:263.
6 Case C-637/17 Cogeco, EU:C:2019:263, para. 23.
7 Case C-637/17 Cogeco, EU:C:2019:263, paras 24–34.
8 Case C-637/17 Cogeco, EU:C:2019:263, paras 39–55. See also similarly Joined Cases 

C-295/04 to C-298/04 Manfredi, EU:C:2006:461, paras 77–82.
9 Case C-724/17 Skanska, EU:C:2019:204.
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governs the issue of legal persons liable for harm and that the responsibility 
doctrines developed in public enforcement case law should also be applied to 
private litigation cases.10 In this particular case, this meant that the defendants 
of the main proceedings were considered responsible for harm caused by their 
former subsidiaries. The latter had participated in the asphalt cartel but had 
subsequently been wound up, and the defendants had then continued their 
economic activities.11

In the elevators and escalators cartel case of Otis, the referring national court 
raised questions about the meaning of EU law in terms of standing and causa-
tion. In particular, it inquired whether Article 101 TFEU must be interpreted 
as meaning that, in order to maintain the full and practical effectiveness of that 
provision, it is necessary that compensation may also be claimed from members 
of a cartel by persons who are not active as suppliers or customers on the rele-
vant product and geographic market affected by a cartel.12 The claimant in the 
main proceedings was a public body that claimed to have suffered harm in its 
capacity as a body granting subsidies for the financing of construction projects. 
It argued that if the cartel had not existed, it could have granted smaller promo-
tional loans and invested the difference in a profitable manner.13 In December 
2019, the CJEU confirmed that even such claimants may claim compensation 
for harm suffered as a result of a cartel.14

3. DISCUSSION
3.1 Preliminary Remarks

There are three key observations to be made regarding the cases mentioned 
above. First, the interpretation of the Damages Directive, as read in its legal 
context, is far from an easy task. It is not particularly surprising that the tempo-
ral applicability of the Directive created confusion, as was the case in Cogeco,15 
since the relevant Directive provision is both technically complex and vague 
in substance.16 The Cogeco ruling can nevertheless be characterised as relatively 

10 Case C-724/17 Skanska, EU:C:2019:204, paras 28–30.
11 Case C-724/17 Skanska, EU:C:2019:204, paras 6–22, 47–51.
12 Case C-435/18 Otis, EU:C:2019:1069, para. 19.
13 Case C-435/18 Otis, EU:C:2019:1069, paras 5–10.
14 Case C-435/18 Otis, EU:C:2019:1069, see paras 24–25, 30–35.
15 Case C-637/17 Cogeco, EU:C:2019:263, paras 23–34.
16 Article 22 of Directive 2014/104/EU: ”(1.) Member States shall ensure that the national 

measures adopted… in order to comply with substantive provisions of this Directive do not 
apply retroactively. (2.) Member States shall ensure that any national measures adopted… 
other than those referred to in paragraph 1, do not apply to actions for damages of which a 
national court was seized prior to 26 December 2014.” For instance, what is meant by ”sub-
stantive provisions” is not entirely clear on the basis of Directive text.
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straightforward and clear in its guidance in terms of the relationship between 
EU and national laws.

Secondly, key issues pertaining to damages claims have remained remarkably 
unclear from the standpoint of national courts. Even as recently as in 2019, 
the CJEU is still being required to clarify clearly central components of private 
liability. Indeed, Skanska and Otis discuss the questions of who must pay and 
to whom.17 The third observation is closely related to the previous one: there 
might still be something central we do not know about EU law as regards private 
enforcement of Articles 101 and 102 TFEU. As Skanska in particular illustrates, 
certain aspects of damages claims might be governed by EU law alone, so that 
there is no national room for manoeuvre, even though EU law remains partially 
vague.18

Additionally, the fact that both the EU legislator and the CJEU have refrained 
from defining the precise notion of causal link, as well as what is required in order 
to establish it, does not fit together well with the declaration that ”anyone” must 
in any event be able to claim compensation.19 In practice, the issues of whether 
sufficient causation exists and whether the claimant has adequately established its 
existence are among the most fundamental matters that must be considered by a 
court when it decides whether to ultimately allow damages liability. Because the 
question of establishing causation is highly relevant in terms of case outcomes, 
it seems as though more precise EU law on the matter should exist. Or, in other 
words, one cannot expect any level European playing field to exist for as long as 
this condition is not properly addressed as a matter of EU law. Currently, natio-
nal judiciaries must decide questions of causation observing only certain scarce 
express instructions by the CJEU as well as more general EU law principles. The 
meaning of the latter for detailed causation considerations is not entirely clear.20

Below, matters pertaining to the second and third observation indicated 
above are further expounded, with the goal of highlighting practically relevant 
and theoretically interesting ambiguities that can be observed in contemporary 

17 Case C-724/17 Skanska, EU:C:2019:204, see paras 47–51; Case C-435/18 Otis, EU:C: 
2019:1069, see paras 30–34.

18 Case C-724/17 Skanska, EU:C:2019:204, paras 28–30. See also Case C-435/18 Otis, EU:C: 
2019:1069, paras 22–26, 34–35; Case C-453/99 Courage and Crehan, EU:C:2001:465, 
paras 19–28.

19 See Request for a preliminary ruling in Case C-435/18 Otis Gesellschaft and Others [2018] 
OJ C352/19; Case C-435/18 Otis, EU:C:2019:1069, paras 22–34; Directive 2014/104/
EU Article 1 and the circular definition of ”injured party” in Article 2; Case C-453/99 
Courage and Crehan, EU:C:2001:465; Joined Cases C-295/04 to C-298/04 Manfredi, 
EU:C:2006:461, paras 57–64; Case C-557/12 Kone and Others, EU:C:2014:1317.

20 See further, e.g., K. Havu, ”Causation and Damage: What the Directive Does Not Solve and 
Remarks on Relevant EU Law”, in M. Strand, V. Bastidas Venegas and M. Iacovides (eds), EU 
Competition Litigation, Transposition and First Experiences of the New Regime (Hart/Blooms-
bury 2019) 187.
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CJEU case law.21 In this way, the following Sections address three themes rela-
ted to issues of governing law and national courts’ room for discretion.

3.2 Matters of EU Law versus Procedural Autonomy of Member States

The ruling in Skanska affirmed that the responsibility doctrines that have deve-
loped in the context of public enforcement case law are also applicable to private 
damages litigation and that the EU competition law notion of ”undertaking”, 
as opposed to potentially relevant national rules, dictates who is liable for any 
harm.22 This author has discussed the ruling extensively elsewhere,23 but certain 
implications of the ruling should also be briefly noted here.

Importantly, the fact that the EU competition law notion of an undertaking 
is decisive for determining those liable for damages signifies that any guidance 
given by the CJEU on that concept under Articles 101–102 TFEU could be 
applied to damages cases. A practical implication of this is that liability risks 
related to acquisitions or ”economic succession” and parental liability appear 
highly relevant in terms of private responsibility.24 Moreover, the EU compe-
tition law notion of ”personal” or ”individual” liability – which refers to the 
liability of an ”economic entity” (undertaking) instead of actual legal persons 
(companies) and which justifies attributing responsibility to companies that 
did not infringe competition law by their own actions25 – forms a part of the 
Court’s reasoning in Skanska.26 The concept of personal liability is closely con-
nected to the notion of undertaking, and its use by the EU Courts has pre-
viously been perceived as problematic when the concept appeared in public 

21 Because this brief paper only focuses on selected aspects of recent preliminary rulings, it 
should be noted that there are many other scholarly analyses relating to private enforcement 
of competition law which provide further insights. See, e.g., M. Strand, ”Competition Dama-
ges betwixt and between Past and Future: Cogeco”, Common Market Law Review (2020) 569; 
K. Havu, ”Competition Infringement Damages Actions: Ruling in Skanska Provides Clarifi-
cations on Legal Persons Liable”, forthcoming, European Law Review (2020); B. Rodger, M. 
Sousa Ferro and F. Marcos, “The Antitrust Damages Directive: Facilitating Private Damages 
Actions in the EU?” Journal of European Competition Law & Practice (JECLaP) (2019) 129; 
T. Kalliokoski, ”Attribution of Liability for EU Antitrust Damages – Who Ends up with the 
Bill? A Comment on Case C-724/17 Skanska Industrial Solutions and Others” Europarättslig 
tidskrift (2019) 495.

22 Case C-724/17 Skanska, EU:C:2019:204.
23 Havu 2020 (n. 21).
24 See in terms of public enforcement case law, e.g., Case C-516/15 P Akzo Nobel NV, 

EU:C:2017:314; Case C-434/13 P Parker Hannifin, EU:C:2014:2456; Case C-448/11 P 
SNIA, EU:C:2013:801; Case C-280/06 ETI, EU:C:2007:775.

25 See, e.g., Case C-516/15 P Akzo Nobel NV, EU:C:2017:314; Case C-434/13 P Parker Han-
nifin, EU:C:2014:2456; Case C-448/11 P SNIA, EU:C:2013:801; Joined Cases C-628/10 
P and C-14/11 P Alliance One International, EU:C:2012:479.

26 Case C-724/17 Skanska, EU:C:2019:204, paras 31–50.
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enforcement cases.27 The applicability of the notion to private responsibility 
can be seen as a further step in terms of advancing competition law goals while 
practically dismissing certain company and private law principles, such as the 
separation of corporate and shareholder assets and obligations. Whether there 
are limits to the transferability of the competition law responsibility doctrines 
to private enforcement is not, however, clear on the basis of Skanska. In any 
event, it is now obvious that EU law is the relevant legal source in terms of these 
questions and that we should therefore expect the CJEU to clarify these themes 
when suitable cases arise.

Interestingly, there is a pending preliminary ruling request where additional 
matters relating to the attribution of responsibility and private liability have 
been raised. The request addresses the important issue of the potential civil 
liability of subsidiaries on the basis of infringements committed by parent com-
panies.28 Here, the first issue relates to what kind of guidance is already available 
in public enforcement case law. The CJEU has previously provided that any 
company belonging to a certain undertaking may be fined if the undertaking 
in question has infringed competition law, and that there is no particular ”order 
of priority” in terms of the imposition of fines. This has been stated while 
discussing the discretion enjoyed by the European Commission as regards the 
imposition of fines.29 The second issue is whether public enforcement-related 
guidance such as this is applicable to private liability. It of course remains pos-
sible that the principles concerning, on the one hand, the discretion enjoyed by 
the Commission and, on the other, the responsibility doctrines applicable to 
private claims ultimately diverge.

Overall, the Skanska ruling and its aftermath illustrate that it is not necessa-
rily easily foreseeable which aspects of competition law enforcement are matters 
of EU law and which fall into the scope of national procedural autonomy. One 
can argue that the CJEU’s position regarding determining those responsible is 
understandable and forms a natural continuation from cases such as Courage, 
which famously set out that any individual must be able to claim damages, a 
conclusion that can be derived from Article 101 TFEU.30 Nevertheless, there is 
also recent case law where the CJEU leaves different kinds of enforcement-re-
lated matters to be resolved according to national rules, such as Otis31 (with 

27 E.g., S. Thomas, “Guilty of a Fault that one has not Committed. The Limits of the Group-Ba-
sed Sanction Policy Carried out by the Commission and the European Courts in EU-An-
titrust Law” JECLaP (2012) 11; A. Kalintiri, “Revisiting Parental Liability in EU Competi-
tion Law” European Law Review (2018) 145.

28 Case C-882/19 Sumal, not published. The author thanks Ignacio García-Perrote Martínez for 
bringing this case to her attention.

29 See in particular Case C-499/11 P Dow Chemical, EU:C:2013:482, paras 47–49. See 
also Joined Cases C-125/07 P, C-133/07 P, C-135/07 P and C-137/07 P Erste Group, 
EU:C:2009:576, paras 80–82.

30 Case C-453/99 Courage and Crehan, EU:C:2001:465, paras 19–28.
31 Case C-435/18 Otis, EU:C:2019:1069.
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respect to establishing causation) or public enforcement cases such as Villeroy 
& Boch32 and Siemens Österreich33 (regarding the shares of a fine each jointly and 
severally liable company within an undertaking must cover).

3.3 Causation, EU Law Principles and the National 
Courts’ Room for Discretion

In terms of continuing the discussion from the previous sub-section, it should be 
noted that it appears that the Advocates General (”AGs”) at the CJEU find com-
petition litigation causation issues ”matters of EU law” to a greater extent than 
the Court itself does in its rulings. Indeed, in her Opinion in Otis, AG Kokott 
engaged in a detailed discussion concerning causation and its establishment,34 
but the CJEU addressed the matter only briefly and without providing proper 
guidance regarding when national courts should find that a causal link exists.35 
This approach by the CJEU essentially mirrors what took place in the case of 
Kone in 2014.36 In that case, the CJEU was reluctant to discuss legally relevant 
causation as a matter of EU law and only provided a ”narrow” clarification accor-
ding to which the harm suffered by the victims of ”umbrella-pricing” cannot be 
categorically excluded by national rules.37 Despite the CJEU’s silence, AG Wahl 
suggested in Skanska that the condition of a causal link is one of the fundamental 
elements of damages liability and is therefore governed by EU law.38

This apparent tension between the views of the AGs and the Court is an 
indication of the fact that the law concerning private enforcement of EU com-
petition provisions exists in a state of flux. It seems as though certain AGs are 
aware that the current situation, where only selected aspects of damages claims 
have been harmonised or are clearly uniform, is likely sub-optimal. Potential 
divergences between case outcomes still give rise to legal uncertainty and may 
discourage private litigation. The CJEU, nevertheless, appears to favour a mini-
malist approach in terms of causation issues, a strategy that appears not alto-

32 Case C-625/13 P Villeroy & Boch, EU:C:2017:52.
33 Joined Cases C-231/11 P to C-233/11 P Commission v Siemens Österreich, EU:C:2014:256.
34 Opinion of AG Kokott in Case C-435/18 Otis EU:C:2019:651.
35 Case C-435/18 Otis, EU:C:2019:1069, paras 27–33.
36 See Opinion of AG Kokott in Case C-557/12 Kone, EU:C:2014:45, compare to the ruling: 

Case C-557/12 Kone and Others, EU:C:2014:1317.
37 Case C-557/12 Kone and Others, EU:C:2014:1317, paras 21–37.
38 Opinion of AG Wahl in Case C-724/17 Skanska, EU:C:2019:100, paras 40–45. Wahl dis-

cusses Kone, but his view is not unquestionably supported by the wording of the Kone ruling: 
Case C-557/12 Kone and Others, EU:C:2014:1317, paras 21–37. See also the CJEU’s 
statements regarding the central role of national law: Joined Cases C-295/04 to C-298/04 
Manfredi, EU:C:2006:461, paras 57–64; Case C-199/11 Europese Gemeenschap v Otis, 
EU:C:2012:684, para. 65.
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gether logical or consistent considering the way in which the Court emphasises 
the importance of the broad definition of standing in this area.39

Currently, what the CJEU case law and the Damages Directive expressly 
tell us about causation can be summarised as follows: individuals who have 
suffered harm caused by competition infringements must be able to claim com-
pensation, but it is, in the absence of EU law, for Member State laws to set out 
detailed rules governing the condition of causal link and its application.40 The 
Damages Directive discusses matters that are tangential to causation issues, 
such as presumptions related to passing-on or that cartel infringements cause 
harm, but no Directive provisions provide any full definitions of causation, 
even for the purposes of very specific situations.41 Additionally, it has been 
explicitly clarified that national law must not categorically exclude the possibi-
lity of claiming compensation for harm suffered by so-called ”umbrella custo-
mers” (as noted above),42 nor must national law entirely bar claims by alleged 
harm-sufferers that are not active on the exact market affected by a cartel but 
are harmed more indirectly.43

What this brief summary reveals is that causation is one of the conditions 
for damages liability and that there are certain EU law limits to national courts’ 
findings regarding causal links. However, no complete picture of the notion of 
causation exists under EU law as regards private enforcement of competition 
rules. In the absence of express EU law, national judiciaries apply national rules 
and must observe that national decisions ensure the full effect (effet utile) of EU 
competition law and do not undermine the Damages Directive. Additionally, 
national courts must make sure their decisions comply with the principles of 
effectiveness and equivalence.44 Consequently, it can be difficult to conclude 
whether, for example, a finding that causation has not been established is in 
conformity with EU law. Other EU level case law that discusses causation may, 
in theory, provide further information in terms of what kind of national court 
decisions on the topic of causation do not breach EU law principles, but in 
practice this does not provide any significant help. There is a tendency to leave 
casuistic and fact-intensive causation evaluations to national courts in other 
types of EU law-based cases, as well.45

39 See, e.g., Courage and Crehan, EU:C:2001:465, paras 19–28; Case C-557/12 Kone and 
Others, EU:C:2014:1317, paras 21–23; Case C-435/18 Otis, EU:C:2019:1069, paras 
21–27.

40 Case C-453/99 Courage and Crehan, EU:C:2001:465, paras 26–30; Joined Cases C-295/04 
to C-298/04 Manfredi, EU:C:2006:461, paras 61–64; Articles 1–2, 4 and Recitals 11–13 of 
Directive 2014/104/EU. See also Case C-435/18 Otis, EU:C:2019:1069, paras 21–33.

41 See Articles 3, 4, 12–17, and Recitals 11–13, 39–41, 43–47 of Directive 2014/104/EU.
42 Kone and Others, EU:C:2014:1317, paras 37–38.
43 Case C-435/18 Otis, EU:C:2019:1069, paras 19, 32–35.
44 E.g. Joined Cases C-295/04 to C-298/04 Manfredi, EU:C:2006:461, paras 62, 96.
45 See regarding Member State Liability, e.g., Joined Cases C-6/90 and C-9/90 Francovich, 

EU:C:1991:428; Joined Cases C-46/93 and C-48/93 Brasserie du Pêcheur, EU:C:1996:79; 
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A further matter that arises is that the CJEU has, in recent years, emphasised 
in particular that national rules must not jeopardise the ”effective application” 
of EU competition provisions.46 The interrelationship between full effect, effec-
tive application and the principle of effectiveness is not entirely clear, and the 
CJEU has not specified the concrete implications of the ”effective application 
imperative” for detailed questions related to remedies. This less than settled 
situation creates uncertainty regarding how the different goals of EU law should 
be observed when evaluating whether national rules and court decisions meet 
the requirements of EU law. For example, a damages liability decision that 
promotes corrective justice by means of a lenient approach to establishing a 
causal link does not necessarily promote efficiency or ”effective application” 
as it is not a straightforward or ”cheap” tool for deterring infringements and 
may incentivise abusive litigation.47 What kind of court decision is actually 
required by EU law is therefore challenging to decipher, for example, where 
compensation for alleged competition infringement-related harm like lost pro-
fit is claimed but alternative reasons for the ”harm” have not been excluded by 
the claimant. The key to resolving cases involving these kinds of issues is not 
merely by easily granting compensation, in other words by taking an essenti-
ally claimant-friendly approach to the question of whether causation has been 
shown. Defendants are also protected by the law,48 and over-enforcement, or 
the so-called ”false positive” enforcement errors, can ultimately undermine the 
goals of competition law.49

In Otis, the CJEU again refrained from defining the notion of a legally 
relevant causal link or what is required to establish its existence. The Court, 
however, noted that no specific connection between the harm and the ”objec-
tive of protection”50 pursued by Article 101 TFEU is required, or considered as 
an element of causation, and that national rules may not exclude the possibility 

Case C-352/98 P Bergaderm, EU:C:2000:361. For discussion see, e.g., M. Tomulic Vehovec, 
”The Cause of Member State Liability” European Review of Private Law (2012) 851; K. 
Havu, ”’Full, Adequate and Commensurate Compensation for Damages under EU Law: A 
Challenge for National Courts?” European Law Review (2018) 24.

46 See, most recently, Case C-435/18 Otis, EU:C:2019:1069, para. 25. See also Case C-360/09 
Pfleiderer, EU:C:2011:389, para. 24; Case C-439/08 VEBIC, EU:C:2010:739, para. 57; 
Case C-536/11 Donau Chemie, EU:C:2013:366, para. 27; Case C-557/12 Kone and Oth-
ers, EU:C:2014:1317, paras 21–26; Case C-74/14 Eturas, EU:C:2016:42, para. 35.

47 For detailed discussion see Havu 2019 (n. 20), 193–197, and, e.g., W.P.J. Wils, “Should 
Private Antitrust Enforcement be Encouraged in Europe?” World Competition (2003) 473.

48 See also Article 47 of the Charter of Fundamental Rights of the EU; Article 19(1) of the 
Treaty on European Union.

49 See also, e.g., M.-O. Mackenrodt, ”Private Incentive, Optimal Deterrence and Damage 
Claims for Abuses of Dominant Positions – The Interaction between the Economic Review 
of the Prohibition of the Abuses of Dominant Positions and Private Enforcement”, in M.-O. 
Mackenrodt, B. Conde Callego and S. Enchelmaier (eds), Abuse of Dominant Position: New 
Interpretation, New Enforcement Mechanisms? (Springer-Verlag 2008) 167, 188–189.

50 Compare to national law as described in Case C-435/18 Otis, EU:C:2019:1069, paras 4, 14.

Licensed to helyli1 <hulib-journals@helsinki.fi>



Katri Havu

202

of receiving compensation because of lack of such a specific connection.51 The 
ruling is similar, therefore, to that of Kone in that it provides only one piece of 
information regarding causation as a condition for damages liability without 
fully explaining what kind of causal links or relevant proof should lead to the 
awarding of compensation.52

It should be noted, nonetheless, that while stating that it is for the natio-
nal court to verify whether the claimant of the main proceedings has suffered 
harm that is causally connected to the cartel at issue, the CJEU instructs that 
the national court should ”in particular” verify ”whether that authority had 
the possibility of making more profitable investments and, if that is the case, 
whether that authority adduces the evidence necessary of the existence of a 
causal connection between that loss and the cartel at issue”.53 It is ambiguous 
whether, by making this remark, the CJEU suggests that certain aspects of 
the ”factual causal relationship” between the competition infringement and 
the harm alleged are more important to establish than others. The wording of 
the ruling is indeed obscure as it in any case also appears to refer to adducing 
evidence in terms of the entire causal link from the infringement to the alleged 
loss.54 Figure 1 below endeavours to illustrate this ambiguity by indicating the 
main elements of causation in a case such as Otis.

Figure 1: Elements of a causal link in a case such as Otis.

A further matter to note is that in Otis, the CJEU does not expressly discuss the 
responsibility of Member State systems to set out rules on causation or on the 
application of this condition (within the limits demarcated by the twin princip-
les of effectiveness and equivalence). This marks a slight difference between Otis 
and for example Manfredi.55 However, the CJEU nevertheless summarises the 
referring court’s submission, which involves a description of previous case law.56

51 Case C-435/18 Otis, EU:C:2019:1069, paras 30–33.
52 Case C-435/18 Otis, EU:C:2019:1069; Case C-557/12 Kone and Others, EU:C:2014:1317.
53 Case C-435/18 Otis, EU:C:2019:1069, para. 33.
54 See also more broadly Case C-435/18 Otis, EU:C:2019:1069, paras 33–35.
55 Case C-435/18 Otis, EU:C:2019:1069; Joined Cases C-295/04 to C-298/04 Manfredi, 

EU:C:2006:461.
56 Case C-435/18 Otis, EU:C:2019:1069, para. 17.
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In all, with respect to the details of causation, Otis provides a ”narrow” clari-
fication: a particular connection to the ”objective of protection” of the infringed 
provision is not, and cannot be, required, and any causally connected harm is 
therefore recoverable. This conclusion is drawn from the necessity to guarantee 
the full effect and effective application of Article 101 TFEU and, it appears, 
from the fact that in any event the ”objective of protection” of the said provision 
is to be understood broadly.57 Otherwise the ruling does not clearly develop the 
law. Both the substance of EU law regarding causal links as well as the extent 
to which EU law, as opposed to national rules, directly governs the condition 
remain at least partially ambiguous. It is worth underlining that it is uncertain 
which matters are characterised by an absence of EU law so that the national 
procedural autonomy applies. For example, we might still lack information 
about the different implications of the requirements of full effect and effective 
application as matters of EU law. Therefore, national courts should refer new 
preliminary ruling questions concerning these matters to the CJEU and word 
their preliminary ruling references carefully, specifying as concretely as possible 
the ambiguity they are struggling with. This might, with time, produce preli-
minary rulings with more information regarding when it is in accordance with 
EU law to find that causation has or has not been established in a competition 
infringement damages case.

3.4 Additional Open Questions?

In terms of private enforcement more generally, it is worth highlighting that, 
with respect to the nullity of contracts or of specific contract terms following a 
breach of competition law (as well as the detailed implications of Articles 101–
102 TFEU in the context of such nullity), the development of EU law has not 
been as intense as with respect to damages actions, neither in terms of formula-
ting new rules nor as regards explaining the meaning of the existing law.58 In any 
event, the CJEU could be more willing to discuss these types of matters, and 
in more detail, than they were in the 1970s–80s.59 While EU law concerning 
these issues remains vague and sporadic, there might be situations where EU 
law requires specific but yet unknown solutions, such as finding a contractual 
term void under particular circumstances for the purposes of ensuring the full 
effect of Article 102 TFEU (a provision that does not expressly mention such 
a possibility). Further, EU law could require, for instance, that the private law 

57 Case C-435/18 Otis, EU:C:2019:1069, paras 25–30.
58 Directive 2014/104/EU focused solely on damages litigation.
59 See, e.g. Joined Cases C-295/04 to C-298/04 Manfredi, EU:C:2006:461, paras 56–62; Case 

C-32/11 Allianz Hungária Biztosito, EU:C:2013:160, paras 49–50. Compare to e.g. Case 
319/82 Kerpen & Kerpen, EU:C:1983:374, paras 11–12.
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consequences of voiding contractual terms are dealt with in a manner that gene-
rally deters competition infringements to the greatest extent possible.60

In this area, we are again faced with the issue that we cannot be sure of, first, 
which detailed questions must be treated as matters of EU law, and, secondly, 
what kind of limits EU law principles set on national rules where these are 
applicable. The developments and remaining obscurities in preliminary rulings 
concerning damages claims only accentuate this problem. Overall, in this area, 
as well as with respect to private enforcement matters more broadly, it remains 
challenging to ”correctly” combine EU and national law. It would appear that 
only with additional CJEU rulings regarding, for example, the practical signi-
ficance of the requirement of guaranteeing the full effect of EU competition 
provisions, will these issues slowly begin to become clearer.

4. CONCLUDING REMARKS
This concise paper has discussed recent CJEU preliminary rulings regarding the 
private enforcement of EU competition law. The goal was not to exhaustively 
describe recent cases and the issues with which they deal, but rather to explore 
a few intriguing themes related to the interface between EU and national law 
and the (rather significant) remaining ambiguities in this area. The preliminary 
rulings explored here constitute interpretations of EU primary law and as such 
are relevant to any future competition infringement damages cases. It should 
also be noted that we are only now about to see cases where the Damages Direc-
tive is ratione temporis applicable. Because the Directive is most detailed when 
discussing particular procedural matters,61 but is rather vague or even defective 
in terms of ”tort law substance”, it will be interesting to see what kind of a role 
the CJEU will adopt with respect to the legislation’s interpretation. Another 
intriguing question is whether we will see any new developments regarding 
competition law-related nullity of contract terms.

This contribution has strived to illustrate that many detailed questions per-
taining to the private enforcement of EU competition law remain characteri-
sed by obscurity regarding either governing law or case outcomes that can be 
considered ”EU law compatible” – or indeed both. The issue of which enfor-
cement-related matters pertaining to the EU competition provisions should be 

60 Consider, e.g., the picture formed by the guidance provided in cases Case C-453/99 Courage 
and Crehan, EU:C:2001:465, paras 19–27; Joined Cases C-295/04 to C-298/04 Manfredi, 
EU:C:2006:461, paras 57–62; Case C-32/11 Allianz Hungária Biztosito, EU:C:2013:160, 
paras 49–50; Case 66/86 Ahmed Saeed Flugreisen, EU:C:1989:140, para. 45; Case 127/73 
BRT v Sabam, EU:C:1974:25, para. 14.

61 See Directive 2014/104/EU, e.g., Articles 5–9, 19.
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directly governed by EU law is theoretically complex and cannot be answered 
in this paper. Nonetheless, it would appear that further clarifications by the 
CJEU regarding the division of labour between EU and national law would 
clearly be invaluable.
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