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Abstract: Jus cogens has attributes from both legal positivism and natural law and has witnessed 
narrow and more expansive interpretations. This thesis examines the case law related to peremptory 
norms, the theoretical and practical features, defects and definitional issues of jus cogens, and the 
ideological changes which need to take place in order to facilitate its future applications as a general 
rule of international law. Article 53 of the Vienna Convention defines peremptory norms as rules 
accepted and recognized by the international community of states as a whole as norms from which no 
derogation is permitted, voiding treaties if at the time of their conclusion they conflict with peremptory 
norms of international law, effectuating a normative hierarchy of international law and allowing 
sovereign states to be bound by norms which they have not explicitly consented to. The essential nature 
of peremptory norms is believed to be that they reflect and protect the fundamental values of the 
international community. 
 
The determination of the substance and applicability of peremptory norms has been the subject of 
enduring debate and uncertainty. Jus cogens suggests a non-consent-based hierarchy of norms, but in 
its sectoral aspects its influence has been negligible due to both political and ideological reasons and 
the distinction between substantive and procedural rules. The international community has not reached 
a consensus on whether the primary value of jus cogens is in the symbolic idealization of a value-
oriented international legal order, or in the direct application of fundamental principles of general 
international law. The contemporary effects of jus cogens have therefore been more subtle than they 
could have been with a strict hierarchical interpretation of jus cogens as the highest law. 
 
Following the International Law Commission’s Draft Conclusions on Peremptory Norms of General 
International Law (jus cogens) in 2019 this thesis systematizes and analyzes the major decisions of 
courts, debates and conclusions of the International Law Commission, comments by governments and 
the writings of scholars in an attempt to exhibit that the real obstacle for the broad interpretation of jus 
cogens is not strictly juridical, and can be resolved with a socio-legal approach and a reprioritization of 
interests. The fiduciary theory places international law over sovereignty and the interests of individuals 
over those of states, and could be the required missing piece in addition to a hint of judicial activism 
which would allow jus cogens to fulfil its potential. Jus cogens continues to develop progressively, and 
the Draft Conclusions have engaged the international community in a discussion that will ultimately, 
given enough time, result in an evolution of the concept of jus cogens and the establishment of a value-
based international legal order founded on the fundamental principles of human rights.
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1. Introduction 

 

1.1. Peremptory norms of international law 

 

Jus cogens1 has attributes from both legal positivism and natural law, and has witnessed 

narrow and more expansive interpretations. To understand the concept this thesis examines 

the case law related to peremptory norms, the theoretical and practical features, defects and 

definitional issues of jus cogens, and the ideological changes which need to take place in 

order to facilitate its future applications as a general rule of international law. The reasons, 

rationalizations and consequences of the continuing impunity of states in frequent or 

persistent violations of peremptory norms will be given careful analysis in an attempt to 

offer a broad perspective on the subject of peremptory norms. 

Article 53 of the Vienna Convention2 defines peremptory norms as rules of general 

international law, accepted and recognized by the international community of states as a 

whole as norms from which no derogation is permitted and which can be modified only by 

subsequent norms of general international law having the same character, voiding treaties if 

at the time of their conclusion they conflict with peremptory norms of general international 

law. Treaty provisions, customary international law and general principles of law can all 

serve as bases for peremptory norms of international law.3 The essential characteristic and 

nature of peremptory norms is believed to be that they reflect and protect the fundamental 

values of the international community.4 

The determination of the substance and applications of peremptory norms has historically 

been the subject of intense debate and uncertainty, partly because of the theoretical conflict 

between the positivist and naturalist schools of jurisprudence. Jus cogens suggests a non-

consent-based hierarchy of norms, but in its sectoral aspects the impact has been negligible 

due to both political and ideological reasons, normative blurring5 and the distinction between 

substantive and procedural rules. Some scholars believe that the concept is superfluous, 

because most breaches of jus cogens also violate other rules of international law without any 

 
1 The Latin name for peremptory norms of international law is derived from the term compelling law. 
2 Vienna Convention on the Law of Treaties, signed 23 May 1969, entered into force 27 January 1980. 
3 ILC Draft Conclusions on peremptory norms of general international law (jus cogens) 2019, Conclusion 5. 
4 Ibid, Conclusion 3. See also Alfred Verdross, Jus Dispositivum and Jus Cogens in International Law 1966, p. 
58. 
5 This term used to describe the weakening of the force of international law was coined by Prosper Weil in 
Towards Relative Normativity in International Law 1983, see p. 415, p. 440 and p. 441. 
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requirement of a peremptory status.6 Similarly, the debate continues on whether the primary 

value and importance of peremptory norms is to be found in the symbolic idealization of a 

value-based international legal order,7 or in the effective application of fundamental 

principles of general international law. The continuous conflict between value-oriented8 and 

pragmatic and analytical approaches9 to jus cogens has seemed irreconcilable, and both 

interpretations have their supporters both in courts and in the academia.10 

Legal theorists have not been able to agree on a single theory which would accurately define 

the function and potential of peremptory norms, and developing a well-structured theory 

applicable to jus cogens remains a paramount task for the international community of 

states.11 The International Law Commission has made efforts to take the proverbial car that 

is jus cogens out of the garage,12 but arguably the Commission could do more for the 

realization of a utopia dreamed of by every legal idealist.13 Oscar Wilde wrote that “A map 

of the world that does not include Utopia is not worth even glancing at, for it leaves out the 

one country at which Humanity is always landing. And when Humanity lands there, it looks 

out, and, seeing a better country, sets sail. Progress is the realization of Utopias,”14 and the 

supposedly utopian reformulation and restructuring of international law and its purpose 

through progressive development mirrors the broad value-oriented interpretation of jus 

cogens as a whole. Human rights and the fundamental interests of individuals are at the very 

heart of jus cogens, and as such peremptory norms are not only at the highest position in the 

hierarchy of norms but also reflect the same in the hierarchy of interests. Regardless of the 

difficulty in making the applications successful in the international courts, jus cogens 

continues to impact the development and evolution of the international legal order by raising 

interest and awareness in the consequences of sovereign acts on the lives of individuals,15 

 
6 Dinah Shelton, Normative Hierarchy in International Law 2006, p. 297. 
7 Markus Petsche, Jus Cogens as a Vision of the International Legal Order 2010, p. 237. 
8 Value orientation refers to and places weight on the principles of right and wrong in the moral and ethical 
sense, and the consequences of law and judicial interpretation. 
9 Formalists attempt to interpret text objectively without any outside philosophical or societal influence. 
10 Thomas Kleinlein, Jus Cogens Re-examined: Value Formalism in International Law 2017, p. 297, referring 
to the writings of Robert Kolb and Thomas Weatherall as virtual ideological opposites, the former 
representing formalism and the latter value orientation. 
11 Gennady M. Danilenko, International Jus Cogens: Issues of Law-Making 1991, pp. 43-44. 
12 Dire Tladi, The International Law Commission’s Draft Conclusions on Peremptory Norms of General 
International Law (jus cogens): Making Wine from Water or More Water than Wine 2020, p. 245. 
13 The idea of a utopia in international law has been discussed by celebrated scholars such as Martti 
Koskenniemi in From Apology to Utopia: The Structure of International Legal Argument 2005, and by the 
late Antonio Cassese et al. in Realizing Utopia: The Future of International Law 2012. 
14 Oscar Wilde, The Soul of Man under Socialism (1891) 2009, p. 27. 
15 Markus Petsche, Jus Cogens as a Vision of the International Legal Order 2010, pp. 269-270. 
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and by proposing a system of universal jurisdiction for breaches of peremptory norms based 

on the principle of aut dedere aut judicare.16 While the discussion regarding the ideological 

and political desirability and the overall requirement for an expansive application of jus 

cogens has continued,17 the municipal courts of Greece and Italy have argued for the direct 

effectuation of the normative hierarchy theory with so called trumping effects18 on other 

norms and international legal obligations.19 This thesis asks how the International Law 

Commission and recent cases have attempted to overcome the traditional hurdles on the way 

of a broad interpretation of jus cogens, and what still remains to be done. I will attempt to 

analyze the different ways jus cogens has been applied through courts in order to understand 

the contemporary legal status of peremptory norms, and discuss whether jus cogens could 

have the potential to develop into a new form of jus gentium, an International Law for 

Humankind,20 which extends far beyond the law of treaties, into the corpus juris of 

international law.21 

 

1.2. Approach and methodology 

 

My methodology in attempting to clarify the contemporary legal status and the future 

potential of jus cogens norms is a doctrinal analysis of the relevant international rules, the 

most recent case law regarding peremptory norms and their direct and indirect applications, 

and the work of the International Law Commission. During my attempt to illuminate the 

state of the normative reality, I will engage in a socio-legal study that peeks into the realms 

of legal theory and legal philosophy. The issues surrounding jus cogens are mired in politics, 

and I will make use of some hypotheses on the effects and real-world consequences of 

different types of interpretations, and the rationales and motives behind the judgments that 

are of importance. The vast array of possible humanitarian benefits for adopting a strong 

enforceable model of jus cogens seem to completely and overwhelmingly dwarf the 

 
16 Latin for “extradite or prosecute.” 
17 Alexander Orakhelashvili, Audience and Authority – The Merit of the Doctrine of Jus Cogens 2016, p. 117. 
18 See Jure Vidmar, Rethinking Jus Cogens After Germany v. Italy: Back to Article 53? 2013, p. 3 and p. 19. 
19 Discussion on the notable cases from domestic courts in chapter 3.2. 
20 See Antônio Augusto Cançado Trindade, International Law for Humankind: Towards a New Jus Gentium 
2010, pp. 291-311. Cançado Trindade explains that the evolution and both vertical and horizontal 
expansions of the concept of jus cogens unifies the ethical and juridical aspects of international law and 
allows for the formation of an International Law for Humankind where jus cogens has a predominant 
position, serving the interests of the international community as a whole. 
21 Antônio Augusto Cançado Trindade, Jus Cogens: The Determination and the Gradual Expansion of its 
Material Content in Contemporary International Case-Law 2008, p. 5. 
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disadvantages, but the motivation for achieving this goal has been shown to be  questionable 

at best. Due to the argued unpredictable nature of the consequences of a future 

groundbreaking judgment, honestly and unabashedly full of supposition, I intend to also give 

the disadvantages their fair consideration. 

A considerable amount of literature exists on the peremptory norms of international law and 

their sectoral aspects such as state immunity, and my objective is to add my humble 

contribution to a whole that seems very divided on its subject matter. I will argue that jus 

cogens, once the concept has gone through a sufficient evolution and transformation, is in 

fact capable of establishing non-consent-based jurisdiction and overcoming immunities. 

In chapter two I will approach the legal question of jus cogens and its possible interpretations 

and applications firstly by trying to make sense of the conceptual theories surrounding it, 

starting from its background. What was the intent for jus cogens at the Vienna Convention 

and earlier, and what did the drafters fail to define and why? After the gauging of the intent 

and the idea behind the concept I try to develop an understanding and a structure that I find 

acceptable and which would dispel some of the uncertainties regarding the possible legal 

consequences of jus cogens. How can new jus cogens norms be formed, and how can they 

be enforced? What basic assumptions do we have to make for a wide international 

application of jus cogens to be possible? What is the function of jus cogens, who does it 

serve and who or what are its adversaries? Additionally, it seems logical to try to answer the 

question why jus cogens continues to be the subject of endless argument and dispute. 

In chapter three, I intend to investigate and delve into the relevant case law and judicial 

reasoning behind the existing jus cogens judgments, both international and domestic in their 

nature, in an attempt to decipher and explain the logic therein. Importantly, I want to discuss 

some of the dominant judicial ideologies and motivations behind those judgments, and the 

reasons behind the lack of assertion and the persistent adherence to judicial restraint 

bordering on conservatism, and why courts have been unwilling to take a stand and clearly 

define the concept and its framework and put it into practice. 

Chapter four of this thesis involves examining what the future after the writing of this thesis 

could hold for jus cogens. The International Law Commission22 has somewhat recently 

given their Draft Conclusions on Peremptory Norms of General International Law (jus 

 
22 Hereinafter ILC. 
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cogens),23 and a change in the direction of the wind could very well be on the way, depending 

on how states, international lawyers and scholars of significance receive them. These 

questions demand me to look into the very soul of international law itself. 

 

1.3. Contribution 

 

After a deep dive into the relevant literature about peremptory norms I feel that a 

comprehensive contemporary look into the reasoning behind the indefinite deferral by courts 

in cases involving the direct application of peremptory norms is required. Due to the political 

nature of international law, I believe that it is important to discuss the reasons why the 

International Law Commission willingly left the interpretation of peremptory norms to 

states, courts and scholars. I argue that the interpretation of jus cogens was left open because 

every interpretation and understanding of morality is a mirror of that particular time period, 

and the International Law Commission can leave legal questions to be developed 

progressively through time simultaneously as the world and its commanding philosophies 

evolve. My contribution to the progressive development of jus cogens is a systematization, 

organization, and analyzation of the existing customary law, treaties and subsidiary sources 

of law in an attempt to discover the true weakness of both the concept and those in power to 

apply it in practice in order to discover a path forward by reconsidering the purpose of states 

and whose interests they serve. The prioritization of state interests over those of individuals 

has served its purpose and belongs in the past, despite the world admittedly currently being 

in a conflicting period of civil rights movements and liberal and environmental reforms, 

deepening global tensions between the western countries and Russia and China, and 

profoundly disturbing attacks against the rule of law in Europe.24 In this sense after decades 

of back and forth debate on the subject, I believe that something exciting has emerged which 

will once again swing the pendulum one way. If the Vienna Convention on the Law of 

Treaties in 1969 was a dawning of the age of internationally recognized peremptory norms 

of which no derogation is permitted, and the  final decision in Germany v. Italy (Greece 

 
23 The International Law Commission adopted a set of draft conclusions in the summer of 2019 on first 
reading, and they cover the identification and effects of jus cogens. 
24 See Laurent Pech, Patryk Wachowiez, Dariusz Mazur, Poland’s Rule of Law Breakdown: A Five-Year 
Assessment of EU’s (In)Action 2021 and Marta Achler, Polish Government’s Attacks on Rule of Law Violate 
not only EU Norms but International Law 2020. 
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intervening) in 201225 an important juncture in a history of multiple jus cogens 

interpretations, this thesis culminates on the International Law Commission’s Draft 

Conclusions on Peremptory Norms of General International Law of 2019 as yet another 

turning point. I will address the way the international community of states has begun to 

receive the Draft Conclusions and what the future impact may possibly be in courts, all in 

the reflective light of the past failures by international and domestic courts alike in the 

application of peremptory norms of international law. 

 

2. The elusive character of jus cogens 

 

2.1. Historical origins 

 

Georges Abi-Saab said that “even if jus cogens was an empty box, the category was still 

useful; for without the box, it cannot be filled.”26 Others have described jus cogens with the 

Schrödinger’s cat, a paradox of quantum superposition, because of the universal recognition 

of jus cogens and its interrelation with the uncertainty of the determination of its content and 

effects on the physical realm.27 Ostensibly it would be easier to not strive for a vertical 

expansion of jus cogens or an international constitution, and not think of peremptory norms 

as rules of general international law, and instead think of them as moral principles and 

guidelines influencing the progressive development of international law and its social 

aspect.28 Indirectly, regardless of any deficiencies or ambiguities, jus cogens is assisting in 

the conceptualization of a non-consent-based legal order based on realism and value-

orientation and an axiological hierarchy of norms.29 

The contemporary concept of jus cogens is a product of international legal scholarship and 

judicial decisions,30 but the idea behind rules which can never be opted out of because of 

 
25 International Court of Justice, Jurisdictional Immunities of the State (Germany v. Italy: Greece 
intervening) 2012. 
26 Georges Abi-Saab, The Third World and the Future of the International Legal Order 1973, cited by Andrea 
Bianchi in Human Rights and the Magic of Jus Cogens 2008, p. 491. 
27 Erika Hennequet, Jus Cogens and Human Rights: Interactions Between Two Factors of Harmonization of 
International Law, p. 13. 
28 Markus Petsche, Jus Cogens as a Vision of the International Legal Order 2010, p. 237, see also Robert 
Kolb’s Chapter 2 ‘Peremptory Norms as a Legal Technique Rather than Substantive Super-Norms’ in Dire 
Tladi’s Peremptory Norms of General International Law (Jus Cogens): Disquisitions and Dispositions 2021. 
29 Petsche 2010, p. 273. 
30 Andrea Bianchi, Human Rights and the Magic of Jus Cogens 2008, p. 493. 
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their fundamental importance existed already in Roman Law,31 and received its conceptual 

bedrock from the fathers of the natural law philosophy including Greek philosophers such 

as Aristotle32 and Dutch humanist and lawyer Hugo Grotius with his three books on the 

principles of natural law.33   The idea of a superior law has been said to “run like a thread 

through the whole theory and philosophy of law,”34 but the first time the term jus cogens 

appeared was in the writings of the pandectists35 in the 19th century.36  

At the verge of the 20th century, the Martens Clause37 was introduced in the preamble of the 

Hague Convention II in 1899,  codifying the international community’s belief in certain 

fundamental values. Formulations on a set of fundamental principles and a type of 

establishment of higher norms which need to be obeyed started with the Paris Peace 

Conference in 1919 and 1920 with regard to the war carried out by the defeated Central 

Powers, mentioning concepts such as the laws of humanity, customs of war, crimes against 

peace and in the Article 227 of the Treaty of Versailles38 the validity of international 

morality.39 This theme of higher morality was also embodied within the Covenant of the 

League of Nations.40 The development of these common beliefs in the greater good and the 

ordre public was interrupted by World War II, but later continued with even greater force, 

vindicated with the clear necessity and urgency for norms and restrictions on state 

sovereignty which could not be bypassed.41  

 
31 A. Lagerwall, Jus Cogens – International Law 2015, p. 1, cited by Noémie Gagnon-Bergeron in Breaking 
the Cycle of Deferment: Jus Cogens in the Practice of International Law 2019, p. 51. 
32 Max Salomon Shellens, Aristotle on Natural Law 1959. 
33 Hugo Grotius, De jure belli ac pacis libri tres (On the Law of War and Peace: Three Books) 1625. 
34 Eric Suy at the Carnegie Endowment n. 31, cited by Dire Tladi, First report on jus cogens, ILC sixty-eight 
session 2016, p. 10. 
35 The pandectists were German legal scientists who studied Roman law as codified in the Digest of 
Justinian. Their work influenced the civil codes of many countries, including Germany. 
36 Dire Tladi, First report 2016, p. 10. 
37 The clause was named after Friedrich Martens, stating that ‘Until a more complete code of the laws of 
war is issued, the High Contracting Parties think it right to declare that in cases not included in the 
Regulations adopted by them, populations and belligerents remain under the protection of the empire of 
the principles of international law, as they result from the usages established between civilized nations, 
from the laws of humanity and the requirements of the public conscience.’ 
38 Treaty of Peace between the Allied and Associated Powers and Germany, signed 28 June 1919, effective 
10 January 1920. 
39 Dinah Shelton, Normative Hierarchy in International Law 2006, p. 296. 
40 Covenant of the League of Nations, Paris 1919. 
41 Regarding laws of war, the 1925 Geneva Protocol which banned asphyxiating, poisonous and other gases 
and bacterial warfare was a landmark in a long line of conventions that followed which controlled the use 
of nuclear, chemical and viral weaponry, and represent an international conscience on what is deemed 
acceptable even in times of war. 
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Alfred Verdross as a veritable master of synthesis – combining both natural law and 

positivism – can be said to be the father of the modern value-oriented ideology behind jus 

cogens.42 His debates with the champions of legal positivism and empiricism in 1937 must 

have been a sight to behold,43 considering the fact that the conflict never truly ended and has 

continued to this day. Verdross believed that all principles of international law extract their 

validity from fundamental societal values,44 and that the principle of freedom of contract in 

treaty law could be limited if it conflicted with peremptory norms occupying a higher level 

in the normative hierarchy.45 Verdross tried to determine the ethical minimum standard level 

of morality which states would be obliged to adhere to. Later, following the expansion and 

development of human rights law, the concept of jus cogens has had a degree of redundancy 

rooted within the concept due to the fact that the derogating acts usually already violate 

ordinary treaty- and customary law with no persistent objectors.46 Regardless, Verdross 

believed that the source of peremptory norms is within the general principles of law which 

are recognized by all legal cultures.47 The codification movement for the fundamental 

principles of general international law and the expansion of international adjudication 

intensified when Sir Hersch Lauterpacht proposed in 1953 as then the Special Rapporteur 

on Treaties for the International Law Commission that “A treaty, or any of its provisions, is 

void if its performance involves an act which is illegal under international law and if it is 

declared so to be by the International Court of Justice,” and agreed that certain rules of 

international morality would bind states and the International Court of Justice.48 The 

progressive development and academic discourse eventually facilitated a consensus during 

the Vienna Conference of 1969 and its product the Vienna Convention, where jus cogens 

was codified in a treaty and became accepted and recognized, while still leaving the source, 

content and impact of peremptory norms to be determined by state practice. 

 

 

 

 
42 Bruno Simma, The Contribution of Alfred Verdross to the Theory of International Law 1995, p. 35. 
43 See Alfred Verdross, Völkerrecht 1937, p. 748, and Alfred Verdross, Forbidden Treaties in International 
Law: Comments on Professor Garner’s Report on “The Law of Treaties” 1937, p. 572. 
44 Simma 1995, pp. 48-49. 
45 Shelton 2006, p. 298. 
46 Ibid, p. 297. 
47 Ibid, p. 299. 
48 Noémie Gagnon-Bergeron, Breaking the Cycle of Deferment: Jus Cogens in the Practice of International 
Law 2019, pp. 51-52. 
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2.2. The Vienna Convention 

 

The Vienna Convention on the Law of Treaties of 196949 and the subsequent VCLT-IO50 

were produced under the International Law Commission (ILC) which has later considered 

jus cogens at least in the Draft Articles on State Responsibility51 and International 

Organizations,52 the Draft Articles on the Immunity of State Officials,53 the Guiding 

Principles Applicable to Unilateral Declarations of States,54 and in the guidelines 

constituting the Guide to Practice on Reservations to Treaties.55 The International Law 

Commission’s 2019 Draft Articles on Peremptory Norms of General International Law (jus 

cogens) will be considered later in chapter 4. 

The VCLT amounted not only symbolically but actually to a codified hierarchy of norms 

not based on the consent of each individual state. In the Third Report on the Law of Treaties 

in 1958, Sir Gerald Fitzmaurice underlined that the freedom to enter into treaties contrary to 

general international law was limited by the existence of jus cogens norms of which no 

derogation was permitted, establishing the distinction between hierarchically superior 

mandatory rules of jus cogens, and rules jus dispositivum which are capable of being 

modified by contract.56 The general definition of peremptory norms was enshrined into 

Article 53 of the Vienna Convention,57 which also describes the nature of jus cogens and its 

position in the hierarchy of norms, but does not adequately explain the theory behind the 

genesis of peremptory norms, nor the meaning of its terminology, and while having no 

societal references to the purpose of peremptory norms is partly to blame for the critique of 

the theoretical structure of jus cogens and its tautological definition.58 Article 64 of the 

 
49 Hereinafter VCLT. 
50 The Vienna Convention on the Law of Treaties between States and International Organizations or 
between International Organizations 1986. 
51 Draft Articles on the Responsibility of States for Internationally Wrongful Acts 2001. 
52 Draft Articles on responsibility of international organizations 2011. 
53 Draft Articles on the immunity of State officials from foreign jurisdiction. See Fifth report on immunity of 
State officials from foreign criminal jurisdiction, by Concepción Escobar Hernández, Special Rapporteur, 
2016, for the proposed Draft Articles. 
54 Guiding Principles applicable to unilateral declarations of States capable of creating legal obligations 
2006. 
55 Guide to Practice on Reservations to Treaties 2011, Article 4.4.3. 
56 Dire Tladi, First report 2016, p. 15. 
57 VCLT, Article 53 states in full that “A treaty is void if, at the time of its conclusion, it conflicts with a 
peremptory norm of general international law. For the purposes of the present Convention, a peremptory 
norm of general international law is a norm accepted and recognized by the international community of 
States as a whole as a norm from which no derogation is permitted and which can be modified only by a 
subsequent norm of general international law having the same character.” 
58 Petsche 2010, pp. 240-242. 
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VCLT on the other hand states about the emergence of a new peremptory norm of general 

international law (jus cogens) that if a new peremptory norm of international law emerges, 

any existing treaty which is in conflict with that norm becomes void and terminates. The 

representatives of the United States and Australia argued at the Vienna Conference that the 

element of acceptance by the international community of states as a whole would have to 

not only include a large majority of states but also specific states designated as 

fundamentally important to the international community, hailing from all legal cultures and 

global geographic regions.59 

This universality of application to the community together with the non-derogability enables 

jus cogens to apply uniformly and be protected against all derogation regardless of specific 

state consent.60 The real requirement for coming to terms with the objective purpose of 

peremptory norms and overcoming positivist critique is a common sense philosophy 

comprised of a Verdrossian combination of value-orientation and analytical problem 

solving,61 and thusly scholars in support of a broader international constitutional theory or 

human rights in general have called for the need for both analytical accuracy and intellectual 

honesty in understanding the concept of non-derogability.62 

An earlier version of the International Law Commission’s draft for the VCLT included a 

provision which would have voided treaties contrary to general principles of international 

law, one which would have been a clear indication of the non-consensual interpretation of 

jus cogens, but it did not make it to final treaty text.63 In the attempt of trying to combine 

the natural law theory and the legal positivist theory the ILC failed to give the VCLT Articles 

regarding peremptory norms clear and unambiguous meaning. There seems to have been 

clear indecisiveness on behalf of the ILC, proved by the ILC’s commentary to the 1966 Draft 

Articles on the Law of Treaties, where the ILC stated that “The emergence of rules having 

the character of jus cogens is comparatively recent, while international law is in the process 

of rapid development. The Commission considered the right course to be to provide in 

general terms that a treaty is void if it conflicts with a rule of jus cogens and to leave the full 

content of the rule to be worked out in state practice and in the jurisprudence of international 

 
59 Kamrul Hossain, The Concept of Jus Cogens and the Obligation Under the U.N. Charter 2005, p. 81. 
60 Alexander Orakhelashvili, Audience and Authority – The Merit of the Doctrine of Jus Cogens 2016, p. 115. 
61 Simma 1995, p. 37. 
62 Orakhelashvili 2016, chapter 5.2 and especially p. 119. 
63 Dinah Shelton 2006, p. 299. 
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tribunals,” leaving the definition and determination of jus cogens delegated to states, courts 

and scholars.64 

The ILC in its work takes into account the work and input of legal scientists, and in the case 

of peremptory norms the scholars were in some disagreement about the origin, role and 

significance of jus cogens.65 During the Conference of International Law in Lagonissi of 

Greece in 1966 held with the patronage of the Carnegie Endowment for International 

Peace,66 jurists were struck by the vagueness of the concept of jus cogens, and noted that 

peremptory norms implied some type of arbitrary development of international law that was 

not strictly controlled by state consent, and was left to the good will of the parties. It was 

noted that it is easy to admit the existence of peremptory norms, but a completely different 

thing to define and enumerate them. Others argued that peremptory norms had a strong 

moral basis in what used to be the jus gentium of the Roman empire and was now the 

universal legal conscience.67 Regardless of the disagreements, the modest conclusion of the 

1966 Lagonissi Conference was at least that the existence of jus cogens norms was no longer 

in doubt.68 There were in fact very few States which expressed any doubts whether jus 

cogens was part of positive and compelling law,69 and most observations reflected a worry 

for the stability of contractual relations, in addition to the concerns about possible criteria 

for identifying jus cogens norms.70 Joseph W. Sweeney of the United States stipulated that 

states should not seek release from a treaty by adopting a unilateral idea of jus cogens, and 

should not pretend to assert against other states its own opinion based on higher morality 

epitomized in jus cogens norms.71 

De Bresson representing France at the Vienna Conference stated that to recognize the 

existence of international norms of jus cogens was merely to acknowledge reality, and 

insisted only on clarity in order to prevent the abuse of jus cogens due to various possible 

 
64 Noémie Gagnon-Bergeron 2019, pp. 51-53. 
65 Ibid, p. 53. 
66 The Carnegie Endowment, founded in 1910, describes itself as being dedicated to advancing cooperation 
between nations and promoting active international engagement by the United States. It is a neutral think 
tank for international affairs. 
67 Mr. Ruiz Varela of Colombia argued in favour of the concept, but noted that any attempt to enumerate 
all of the general principles was international law was subject to interpretation. For the discussion see 
United Nations Conference on the Law of Treaties Volume I First Session: Summary Records of the 
Committee of the Whole – 53rd meeting 1968. 
68 Ibid, p. 302. 
69 Luxembourg expressed doubts whether jus cogens would create anything except confusion. 
70 Dire Tladi, ILC Special Rapporteur, First report on jus cogens 2016, p. 20. 
71 Joseph W. Sweeney at the Vienna Conference, 52nd meeting of the Committee of the Whole, cited by Dire 
Tladi in the ILC first report on jus cogens 2016, p. 21. 
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interpretations of the draft article 50.72 Correspondingly, the International Law Commission 

was certain that the inclusion of jus cogens in the VCLT was both a question of the 

codification of existing customary law on the general definition of jus cogens, and of the 

progressive development of international law on the specifics of jus cogens such as which 

norms will eventually be accorded a peremptory status.73 

 

2.3. Legal theories 

 

Scholars critical of the theoretical foundation of jus cogens have argued that the continuous 

uncertainty is a result of peremptory norms suffering from several types of defects which 

can roughly be divided to both conceptual and theoretical weaknesses.74 The conceptual 

defect refers to the ambiguity regarding the generation of new peremptory norms and the 

uncertainty on their contents and consequences,75 while the theoretical defect implies a lack 

of academic consensus regarding the principles on which jus cogens is founded on, for 

example whether its purpose is intended to be a guiding influence on the progressive 

development of international law or a superior rule of general international law, and whether 

its validity is derived from the consent of states or the timeless and fundamental moral values 

and interests of humankind as a whole.76 The lack of an unambiguous theoretical basis is a 

result of jus cogens during the Vienna Conference manifesting as a hybrid of both positivist 

and natural law approaches,77 which I suspect would not disappoint Alfred von Verdross, 

considering his ability and belief in the reconciliation of formalism and value-orientation. 

Because of the apparent need for the development of a legal theory which would allow jus 

cogens to take its intended place as a peremptory norm of which no derogation is permitted, 

scholars have written about the public policy character of jus cogens being similar as the 

one existing in national legal systems.78 Similarly, new complex theories such as the 

fiduciary theory have emerged, and they can offer valuable insight on some key concepts of 

international law.  

 
72 Marjorie M. Whiteman, Jus Cogens in International Law, with a Projected List 1977, pp. 619-625. 
73 Kamrul Hossain, The Concept of Jus Cogens and the Obligation Under the U.N. Charter 2005, pp. 86-88. 
See also Carin Kahgan, Jus Cogens and the Inherent Right to Self-Defence 1997, pp. 792-795 
74 Petsche 2010, p. 238. 
75 Ibid, p. 241. 
76 Ibid. 
77 Ibid, p. 245. 
78 Alexander Orakhelashvili, YJIL Symposium – Observations on a Fiduciary Theory of Jus Cogens 2009, 
paragraph 6. 



 

13 
 

The work of Evan J. Criddle and Evan Fox-Decent on the fiduciary theory79 places 

international law over sovereignty by describing sovereignty as a group of duties which the 

state as the fiduciary of humanity has to fulfil.80 According to this theory, the states as the 

fiduciaries of their peoples have a duty to exercise sovereign authority and power only for 

the benefit of their beneficiaries the peoples themselves. At face value this theory is 

reminiscent of the ideology behind the Nordic model of social democracy, where the primary 

purpose of the state is to guarantee a certain balance of happiness, opportunity and security 

for the people as a full spectrum of different types of groups and individuals. The fiduciary 

theory is much more specific than that however and attempts to address and solve a number 

of demanding topics of international law including that of jus cogens. The more specific 

interpretation is that the states are fiduciaries not only to their people but to humanity as a 

whole.81 The fiduciary theory in resisting the unilateralism of states answers the questions 

about distinguishing peremptory norms from non-peremptory norms and distinguishing 

lawful state action from wrongful abuse.82 It does so by explaining that states acting on 

behalf of their subjects can never justify an infringement on jus cogens norms, because any 

infringement would constitute wrongful instrumentalization83 or abuse, which can never be 

committed on behalf of the state beneficiaries who suffer from said abuse.84 In essence, how 

could a harmful act be said to be done on behalf or in benefit of the person harmfully or 

otherwise negatively affected by it? This is what the authors of the fiduciary theory call the 

fiduciary criterion of legitimacy which ultimately affects the entire international legal order, 

where the fiduciary principle allows states to use power on behalf of their beneficiaries 

which are every person subject to that power.85 Following the fiduciary criterion, the authors 

advocate the obligation of non-refoulement86 to be treated as a jus cogens norm, because the 

international community of states acting collectively as stewards of planet Earth in benefit 

of humanity cannot be said to be acting on behalf of exiled outsiders with possibly nowhere 

 
79 Evan J. Criddle – Evan Fox-Decent, Fiduciaries of Humanity: How International Law Constitutes Authority 
2016 and Evan J. Criddle – Evan Fox-Decent, A Fiduciary Theory of Jus Cogens 2009. 
80 Frédéric Mégret, Preface: The Worlds of Fiduciary Theory 2018, p. 627. 
81 Ibid, p. 629. 
82 Evan Fox-Decent – Evan J. Criddle, The Internal Morality of International Law 2018, p. 767. 
83 According to Kantian moral theory there exists a prohibition to use people merely as means to an end. 
See Paulus Kaufmann, Instrumentalization: What Does it Mean to Use a Person? 2011. 
84 Fox-Decent – Criddle, The Internal Morality of International Law 2018, p. 768. 
85 Ibid. 
86 United Nations Human Rights Office of the High Commissioner defines the principle of non-refoulement 
as a guarantee that nobody should be returned to a country where they would face torture, cruel, inhuman 
or degrading treatment or punishment and other irreparable harm. 
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to go.87 I find the theory compelling, as it seems to dispel the perceived difficulty in 

understanding the existence or creation of jus cogens norms. It is possible to test all types of 

manifestations of sovereign power with the requirements of the fiduciary criterion, be it 

arbitrary detention and denial of due process, torture, slavery, deprivation of life or humane 

conditions of living, or inhuman and degrading treatment, and find that a rational basis for 

state unilateralism leading to the instrumentalization of the people as the beneficiaries does 

not exist.88 The fiduciary theory should be understood in complementary unison with 

philosopher Lon L. Fuller’s eight formal features of law which constitute its internal 

morality,89 and balance the conflicting objectives of individuals through compromise.90 

The analogy with domestic public policies has received criticism due to the fundamental 

differences in legislation and hierarchies between national and international legal orders, for 

example the consensual nature of international law-making compared to sovereign states 

enacting laws binding on their territory and against their citizens.91 It seems straightforward 

to disagree even from a positivist perspective, because consent is not case-by-case specific 

even in national legal systems which operate on the basis of a representative democracy. 

Consent is only given for the authority to legislate, and similarly the international 

community can satisfy the requirement of consent by agreeing on the principles for the 

formulation of new norms which would not themselves need express and specific 

recognition to become peremptory and binding. Alexander Orakhelashvili has written that 

“jus cogens does not actually challenge positivism; on one possible interpretation, it can 

provide exception to the positivist criteria of law-making because it is public policy.”92 On 

the other hand, the fiduciary theory has been described to be explaining jus cogens as a 

necessary limitation on sovereign power93 by placing the interests of individuals over those 

of states. Article 53 of the Vienna Convention for all intents and purposes did not attempt to 

create a hierarchy of treaties alone, and should instead be considered to include all sources 

 
87 Fox-Decent – Criddle, The Internal Morality of International Law 2018, pp. 768-769. 
88 Evan J. Criddle – Evan Fox-Decent, A Fiduciary Theory of Jus Cogens 2009 and Fox-Decent – Criddle, The 
Internal Morality of International Law 2018, pp. 767-768. 
89 The eight desiderata are: Use of rules, publicity of rules, avoidance of retroactivity, clarity, avoidance of 
the contradictory, avoidance of impossibility, avoidance of frequent change, consistency between rules and 
their administration. Lon Fuller, The Morality of Law 1964. 
90 Edwin W. Tucker, The Morality of Law by Lon L. Fuller 1965, p. 271. 
91 Danilenko 1991, p. 47. See also A. Mark Weisburd, The Emptiness of the Concept of Jus Cogens, As 
Illustrated by the War in Bosnia-Herzegovina 1995, p. 51, cited by Petsche in Jus Cogens as a Vision of the 
International Legal Order 2010, p. 236. 
92 Alexander Orakhelashvili, YJIL Symposium – Observations on a Fiduciary Theory of Jus Cogens 2009, 
paragraph 5. 
93 Ibid. 
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of law. Because of the position at the top of the hierarchy as norms of which no derogation 

is permitted, peremptory norms should invalidate all acts incompatible with them, both 

treaties and custom, and it seems illogical to consider peremptory norms to be derogable in 

some cases but not the other, when the VCLT and later extensions explicitly state 

otherwise.94 

It seems convincing to me that legal positivist-, natural law- and public policy theories are 

all incomplete in some aspect which limits their application and acceptability as standalone 

theories of jus cogens, and that the fiduciary theory is in fact the best contemporary theory 

in describing the formal and substantive criteria for specifying peremptory norms.95 The 

following seven formal criteria are all Fulleresque requirements concerning the morality of 

law: Peremptory norms must embody universal and general principles. Peremptory norms 

must be public. Compliance with them must be feasible, because a law that cannot be obeyed 

is unjust. The contents of the norms must be clear. They must also be internally consistent 

with other peremptory norms. Jus cogens norms should not be retroactive, and lastly they 

should be stable and relatively unchanging.96 The substantive criteria complementing the 

previous seven formal criteria are the principle of integrity, the principle of formal moral 

equality, the principle of solicitude, the principle of fundamental equal security, and the 

principle regarding the rule of law.97 By integrity the authors of the fiduciary theory mean 

that the objective of jus cogens must be the greater good of all of the state’s subjects. The 

moral equality refers to fair and equitable treatment of all individuals. The principle of 

solicitude refers to the state taking real and concrete action on behalf of the interests of the 

people. Fundamental equal security means that rules which are fundamental to the equal 

security of people automatically qualify as jus cogens because of the state’s fundamental 

fiduciary interest to protect the beneficiaries. The final principle regarding the rule of law 

implies that a norm qualifies as peremptory if it is fundamental for securing the domestic 

legal order for the benefit of the people. While the fiduciary theorists list the prohibition 

against genocide, slavery, murder, torture and other cruel, inhuman and degrading treatment, 

prolonged arbitrary detention, systematic racial discrimination, prohibition on the use of 

force, the protection of due process, the rule against public state corruption, and the self-

 
94 James R. Crawford, The Creation of States in International Law 2006, p. 102. 
95 Evan J. Criddle – Evan Fox-Decent, A Fiduciary Theory of Jus Cogens 2009, p. 332. 
96 Ibid, pp. 361-362. 
97 Ibid, pp. 363-367. 
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determination of individuals as peremptory norms of international law,98 the fiduciary theory 

actually does not suggest an exhaustive list of peremptory norms, where some abuses of 

sovereign power are less important, but a theoretical framework with which the international 

community itself in the course of time can specify norms as peremptory whenever it is clear 

that those norms have a fundamental role as fiduciary restrictions on state use of power. 

Could the fiduciary theory and its analytical framework which I have discussed here so very 

briefly then be the missing theory of everything that can dissolve the uncertainty of the 

criteria for specifying peremptory norms and finish the endless cycle of deferment by courts 

and tribunals?99 In this thesis I argue that this should be an affirmative, but in matters of 

international law all progressive development takes time. Criddle and Fox-Decent have 

noted that despite the fiduciary theory unyieldingly objecting to legal positivist critique, 

states still carry the main responsibility for the application of jus cogens in practice, and the 

International Court of Justice and the UN Human Rights Council for judicial control.100 

 

2.4. Hierarchy of international law 

 

Hierarchy as a word is derived from the ancient Greek word hierarkhia which means a sacred 

or holy rule or a system of orders of angels and heavenly beings, implying a higher position, 

but by normative hierarchy we ordinarily refer to the structural dependencies of norms on 

different vertical levels of the legal order.101 Hierarchical structures are manufactured for 

the purpose of systemization, optimization, prioritization and organization. Hierarchies are 

structures which have been described as complete or nearly complete linear orderings with 

a straightforward relation of full inclusion applying at all levels.102 Koskenniemi has written 

that peremptory norms, when applied according to the broad interpretation as general rules 

of international law of which no derogation is permitted and capable of overcoming other 

norms, presuppose a normative hierarchy embedded within the social or realist concept of 

 
98 The first seven categories appear in the Restatement of the Law Fourth, The Foreign Relations of the Law 
of the United States 2018. They are all are discussed by Criddle, Fox-Decent, A Fiduciary Theory of Jus 
Cogens 2009, pp. 370-375. 
99 Paraphrasing Noémie Gagnon-Bergeron who came up with the catching phrase ‘cycle of deferment’ in 
the article Breaking the Cycle of Deferment: Jus Cogens in the Practice of International Law 2019, which 
excellently describes the continued deterrence which the ceaseless uncertainty has caused. 
100 Evan J. Criddle – Evan Fox-Decent, A Fiduciary Theory of Jus Cogens 2009, p. 377. 
101 Etymology of hierarchy from Merriam-Webster. Tamara Kovziridze, Hierarchy and Interdependence in 
Multi-level Structures 2008, p.37. 
102 Kyriakos M. Kontopoulos, The Logics of Social Structure 1993, p. 54. 
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law.103 Interestingly, according to the formalist and positivist view, the hierarchy somewhat 

similarly builds itself naturally, norms receiving their validity from higher norms and at the 

highest level from a preternatural assumption of acceptable behaviour.104 

Hierarchies can be divided into four aspects of structural, substantial, logical and axiological 

relations.105 Hans Kelsen introduced structural hierarchy in his theory of positive law, 

forming a hierarchy of norms which starts from the basic norm, and all other norms being 

either superior or inferior when compared to this meta-norm.106 This means that there exists 

a structural hierarchy between norms regulating law-making and the actual laws created 

based on those law-making norms.107 A substantial hierarchy of norms exists when one norm 

can derogate or influence the legality of another norm, but the latter does not have the same 

power over the former.108 Norms would be organized in a logical hierarchy if the language 

of the primary and secondary norms was different, in the sense that primary rules concern 

the rights and duties of individuals, and secondary rules only concern the primary rules and 

explain their function.109 The axiological hierarchy of norms refers to the value-based 

perception of the importance of the content of those rules,110 and could be used to describe 

the relationship between jus cogens norms and standard treaty law, although a substantial 

hierarchy exists there as well. Kleinlein has shown that the authority of jus cogens norms 

rests in their ability to affect ordinary primary rules such as treaty law, making jus cogens 

norms a mixture of primary and secondary rules involving all four different types of 

hierarchies.111 In the hierarchies of international law the relationship between consent and 

justice is difficult to maintain, because in national legislations the validity of rules has its 

roots in social justice, moral opprobrium and the fear of sanctions, but in international law 

neither a conceivable concept of justice nor the fear of penalties exists.112 Formalists object 

to the idea that the subjective morality of a norm would affect its position in the hierarchy. 

Because states can in fact derogate from ordinary rules of international law at will as part of 

their domestic policy, the entire concept of objective justice is difficult to separate and 

 
103 Martti Koskenniemi, Hierarchy in International Law: A Sketch 1997, p. 566. 
104 Ibid, p. 567. 
105 Thomas Kleinlein, Jus Cogens as the ‘Highest Law’? Peremptory Norms and Legal Hierarchies 2015, p. 
176. 
106 Hans Kelsen, Pure Theory of Law 1960. 
107 Kleinlein 2015, p. 177. 
108 Ibid, p. 178. 
109 Ibid. 
110 Ibid, p. 179. 
111 Ibid, p. 180. 
112 Koskenniemi 1997, pp. 574-577. 



 

18 
 

identify from the politics and the subjective interests of sovereign states. Law and politics 

in international law are admittedly intertwined and inseparable.113 In international law the 

hierarchies are based only on the consent of the international community and the source of 

law in an authoritarian sense,114 as opposed to being founded on any axiological concepts of 

social justice or human rights. The disinclination for the identification and recognition of 

peremptory norms in international courts and tribunals has caused further strain for the 

definition of a consistent hierarchy of norms in international law.115 Nevertheless, evidence 

of an acceptance of a hierarchy of norms in international law does exist, for example in the 

Article 103 of the Charter of the United Nations, specifying priority of obligations under the 

Charter.116 

When the normative hierarchy theory of international is given effect, the status of jus cogens 

as highest law allows it to overcome all inferior norms of customary international law and 

treaties, including the rules of state immunity and territorial sovereignty.117 This 

restructuring and reconceptualization of the international legal order would be based on a 

value-based hierarchy of norms and the advancement of human rights and the humanist 

interests of individuals. In the case of Al-Adsani v. the United Kingdom in the European 

Court of Human Rights,118 in their joint dissenting opinion the judges Rozakis and Caflisch, 

joined by judges Wildhaber, Costa, Cabral Barreto and Vajić took a firm stand in support of 

a legal realist understanding of the normative hierarchy, and wrote that “the acceptance 

therefore of the jus cogens nature of the prohibition of torture entails that a State allegedly 

violating it cannot invoke hierarchically lower rules (in this case, those on State immunity) 

to avoid the consequences of the illegality of its actions. Kuwait cannot validly hide behind 

the rules on State immunity to avoid proceedings for a serious claim of torture made before 

a foreign jurisdiction; and the courts of that jurisdiction (the United Kingdom) cannot accept 

a plea of immunity, or invoke it ex officio, to refuse an applicant adjudication of a torture 

 
113 See Andrea Bianchi, International Law Theories 2016. 
114 International soft law and the decisions and teachings of respected jurists at the bottom of the hierarchy 
as subsidiary sources of law. 
115 Demonstrated by ICJ cases Military and Paramilitary Activities in and against Nicaragua (1984), and 
Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v. Serbia and Montenegro) 1996. 
116 “In the event of a conflict between the obligations of the Members of the United Nations under the 
present Charter and their obligations under any other international agreement, their obligations under the 
present Charter shall prevail.” Article 103 UN Charter 1945. See Shelton 2006, p. 293, note 11.  
117 Lee M. Caplan, State Immunity, Human Rights, and Jus Cogens: A Critique of the Normative Hierarchy 
Theory 2003, p. 741. 
118 ECtHR, State Immunity and Denial of Justice with respect to Violations of Fundamental Human Rights, Al-
Adsani v United Kingdom 2001. 
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case. Due to the interplay of the jus cogens rule on prohibition of torture and the rules on 

State immunity, the procedural bar of State immunity is automatically lifted, because those 

rules, as they conflict with a hierarchically higher rule, do not produce any legal effect.”119 

In his personal dissenting opinion, Judge Ferrari Bravo lamented that “There will be other 

such cases, but the Court has unfortunately missed a very good opportunity to deliver a 

courageous judgment.”120 The legal standing for giving a judgment based on normative 

hierarchy – one which would change the international law landscape in its entirety – does 

exist, but due to multitudinous reasons the boldness to make one has not been there. 

 

2.5. Applicability of peremptory norms 

 

Since the ratification of the Vienna Convention, peremptory norms have had an indirect 

effect on the development of the international legal order. States have refrained from 

entering into treaties which they know to be in violation of jus cogens, and peremptory 

norms similarly as human rights as a whole have attained a broad acceptance as fundamental 

principles and public policy of which no derogation is permitted, despite the unfortunate 

situation that disagreement persists regarding all of the possible applications of jus cogens 

as a general rule of international law. The position of jus cogens at the top of the hierarchy 

of norms – somewhat similarly as obligations erga omnes121 – has been affirmed by the 

international community to be unquestionable,122 regardless of whether jus cogens can be 

applied successfully as a general rule in courts or not. However, despite the difficulties and 

its history of primarily indirectly restraining sovereign power and contributing to the 

advancement of the humanization of international law,123 jus cogens is in fact part of positive 

 
119 ECtHR, Al-Adsani v. the United Kingdom, Joint Dissenting Opinion of Judges Rozakis and Caflisch, joined 
by Judges Wildhaber, Costa, Cabral Barreto and Vajić 2001. 
120 ECtHR, Al-Adsani v. the United Kingdom, Dissenting Opinion of Judge Ferrari Bravo 2001. 
121 In International Court of Justice, Barcelona Traction (Belgium v. Spain) 1970 judgment, p. 32, para. 33, 
the ICJ stated regarding obligations erga omnes that “An essential distinction should be drawn between the 
obligations of a state towards the international community as a whole, and those arising vis-à-vis another 
State in the field of diplomatic protection. By their very nature the former are the concern of all states. In 
view of the importance of the rights involved, all states can be held to have a legal interest in their 
protection.” See Annika Tahvanainen, Hierarchy of Norms in International and Human Rights Law 2006, p. 
196. 
122 Jus cogens has been affirmed as the most fundamental standard of the international community in ICTY, 
Prosecutor v. Anto Furundzija 1998 and ECtHR, Al-Adsani v United Kingdom 2001, and by many notable 
jurists such as Robert Kolb, Alain Pellet, Lauri Hannikainen and Christian Tomuschat. International Law 
Commission, Draft Conclusions on peremptory norms of general international law (jus cogens) 2019, 
Conclusion 3 commentary, paragraphs 4 and 6. 
123 Maarten den Heijer and Harmen van der Wilt, Jus Cogens and the Humanization and Fragmentation of 
International Law 2016, p. 5. 
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law and not a figment of our imagination, and as such its applicability should not be a matter 

of state politics or the philosophy of law.124 

The International Court of Justice has been hesitant in the application of peremptory norms 

as general rules of international law, supposedly because the consequences of doing so 

would be unpredictable and the limitations of the consent-based legitimacy which the Court 

enjoys. International courts and tribunals have acknowledged the nature of jus cogens in 

several cases, but have often ruled against the application of peremptory norms on other 

grounds not based on any theory of the concept.125 It can be argued that the defining factor 

dictating the level of applicability of peremptory norms as overriding rules of international 

law is the political ambition behind the court or tribunal which gives it its legitimacy and 

mandate to enforce fundamental principles of human rights.126 Domestic courts have applied 

jus cogens more freely and in various imaginative ways, but have encountered obstacles 

stemming from judicial ideology, the prioritization of state interests and overall concerns for 

comity and reciprocity.127 Nevertheless, jus cogens possesses enormous potential for 

instigating global change, and the push away from state-centrism and the repression of 

individual freedoms and liberties towards an international legal order based on both state 

and individual accountability without any territorial limitations must and will continue, and 

this progressive ideological and theoretical development influencing state practice and 

opinio juris may lead to more varied and successful applications of peremptory norms and 

the eventual formulation of at least a symbolic international constitution. 

 

2.6. Sectoral aspects 

 

At this juncture I want to briefly mention the sectoral aspects of jus cogens, and how 

peremptory norms have historically been tried to be applied in practice, and the regrettable 

 
124 Alexander Orakhelashvili, Audience and Authority – The Merit of the Doctrine of Jus Cogens 2016, p. 
118. 
125 See discussion on ICJ, Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening) 2012 
and ICJ, Case concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium) 
2002 in chapters 3.1.1 and 3.1.2. 
126 For example for ICTY, Prosecutor v. Anto Furundzija 1998, the trials before the International Military 
Tribunal in Nuremberg in 1945 and 1946, and in ICJ, Application of the Convention on the Protection and 
Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro) 2007 the 
political climate was such that the international community would not object to any enforcement of 
obligations erga omnes, peremptory norms or expansive interpretations of customary international law due 
to the shock effect of genocide and tragic breaches of human rights on European soil. 
127 Discussion on the decisions of municipal courts and their consequences in chapter 3.2 and 3.3. 
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fact that those attempts have mostly been unsuccessful. Some of the cases summarily 

mentioned in this chapter are further scrutinized later. 

The concept of universal jurisdiction implies that certain offences erga omnes – against the 

international community as a whole – can be prosecuted by any state, because each 

individual state has a legitimate interest in the protection of certain fundamental values 

common to humankind.128 The crimes which invoke universal jurisdiction, according to the 

Princeton Principles on Universal Jurisdiction, are piracy, slavery, war crimes, crimes 

against peace, crimes against humanity, genocide and torture.129 The prohibitions of all of 

the aforementioned, depending on various formulations of their wording, are also 

peremptory norms of general international law.130 Universal jurisdiction has been described 

as a consequence of the universal nature of the crime, and therefore linking jurisdiction with 

a value judgment on the nature of the prohibited act instead of any state practice.131 The 

critics of universal jurisdiction based on jus cogens violations often note that the concept is 

redundant and impractical due to the national legislation of states and certain international 

conventions already allowing courts to prosecute individuals responsible of heinous 

international crimes,132 but this did not seem to be the situation in the case of Arrest 

Warrant,133 where Belgium was denied universal jurisdiction regarding crimes against 

humanity.134 

The controversial relationship of jus cogens – as hierarchically superior peremptory norms 

of which no derogation is permitted – and the customary law of sovereign immunity is both 

infamous and unresolved. In both Germany v. Italy135 and Armed Activities,136 the 

International Court of Justice considered the application of the doctrine of sovereign 

immunity as purely a preliminary and procedural matter, and found that no conflict existed 

 
128 Alexander Orakhelashvili, Peremptory Norms in International Law 2006, p. 288. 
129 Mary Robinson, The Princeton Principles on Universal Jurisdiction 2001, Principle 2 (1). See D. Hawkins, 
Universal Jurisdiction for Human Rights: From Legal Principle to Limited Reality 2003, p. 347. 
130 Draft Conclusions on peremptory norms of general international law (jus cogens) 2019, Annex and 
Conclusion 23 commentary, para. 13. 
131 Orakhelashvili 2006, p. 295. 
132 Petsche 2010, pp. 251-252. 
133 ICJ, Case concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), 
judgment 14.2.2002. 
134 See chapter 3.1.2. 
135 ICJ, Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening), judgment 3 February 
2012. 
136 ICJ, Armed Activities in the Territory of the Congo (New Application: 2002) (Democratic Republic of the 
Congo v. Rwanda), judgment 3 February 2006. 
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between procedural norms and the substantive nature of peremptory norms.137 This 

distinction between different categories of norms has proven to be a source of great injustice, 

a denial of due process and a major obstacle for the direct effectuation of the non-derogable 

nature of peremptory norms and their status as rules of law instead of moral guidelines.138 

The International Court of Justice has sidestepped all of the known truths regarding the 

nature of peremptory norms by affirming sovereign immunity through procedural means. 

On the other hand, the domestic courts of Italy and Greece have given effect to the normative 

hierarchy of international law and applied peremptory norms in their decisions. In Ferrini,139 

sovereign immunity was denied to Germany on the basis of a jus cogens exception, while in 

Distomo140 the court developed the concept of waiver of immunity for breaches of 

peremptory norms. These cases will be examined more comprehensively in chapter 3. 

The international law of state responsibility is codified in the International Law 

Commission’s Articles on State Responsibility,141 which dictates that states are responsible 

for acts or omissions attributable to the state and in breach of binding international 

obligations. State responsibility for violations of peremptory norms has been argued for in 

Application of the Genocide Convention,142 and regarding obligations erga omnes in 

Advisory Opinion on the Israeli Wall,143 of which the latter has unfortunately been largely 

ignored by the Security Council and the General Assembly.144 States may be obligated to 

make restitution or compensate for the damage caused by the internationally wrongful act.145 

However, Lucas Bastin suggests that while the goal of obtaining reparations for individuals 

who have suffered because of acts of states is a noble one, the solution should not be an 

elaborate and sophisticated application of jus cogens and can instead only be a direct change 

 
137 Hazel Fox and Philippa Webb, The Law of State Immunity 2013, p. 21. See also Dinah Shelton, Sherlock 
Holmes and the Mystery of Jus Cogens 2016, p. 38 
138 Alexander Orakhelashvili, Audience and Authority – The Merit of the Doctrine of Jus Cogens 2016, p. 
140. 
139 Court of Cassation, Ferrini v Federal Republic of Germany, judgment 11 March 2004. 
140 Areios Pagos, Prefecture of Voiotia v. Federal Republic of Germany, judgment 4 May 2000. 
141 International Law Commission, Articles on the Responsibility of States for Internationally Wrongful Acts 
2001 (ARSIWA). 
142 International Court of Justice, Application of the Convention on the Protection and Punishment of the 
Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), judgment 26 February 2007. 
143 International Court of Justice, Advisory Opinion on the Legal Consequences of the Construction of a Wall 
in the Occupied Palestine Territory, 9 July 2004. 
144 GN Barrie, The neglected aspects of the International Court of Justice’s “Wall Opinion” on the 
consequences of internationally wrongful acts 2014, p. 130. 
145 ARSIWA Articles 34-37. Thomas Weatherall, Jus Cogens, International Law and Social Contract 2015, pp. 
391-392. 
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in international treaty law like the JISP convention,146 but that the current political sphere is 

not ready to bring about such a change.147 

 

2.7. Object and purpose 

 

Looking at peremptory norms only as international moral imperatives would of course be a 

narrow, and rather disappointing interpretation of jus cogens, for how can a fundamental 

rule be compelling law if nobody is compelled to follow it out there in the real world? Jus 

cogens has been said to be in the epicenter of a battle between those who would see a liberal 

and humanitarian naturalist view of the international legal order defeat the union of realists 

and positivists, with the possible consequence of the latter triumphing that international law 

would no longer be serving its primary purpose – the protection of peace, the pursuit of 

justice and the prohibition of the use of force.148 The theoretical validity of peremptory 

norms and the normative hierarchy is derived from natural law and sociological principles, 

and not from any consent or recognition by states, and Verdross seemed to suggest that the 

Kelsenian meta-norm which all other norms derive their authority and position in the 

hierarchy of norms from does not need to be an abstract value which governs human 

behaviour but may in fact be a peremptory norm of positive international law.149 

The hermeneutics of law and sociological jurisprudence finds support from Article 53 of the 

Vienna Convention which allows for peremptory norms to impose binding legal obligations 

on the entire international community if a majority of states consent to it, suppositionally 

because it prioritizes the interests of the global community and humankind as a whole over 

those of individual states. This conflict with positivist law-making influences the discussion 

on whether this consent and opinio juris signifies the birth of a peremptory norm, or a mere 

recognition of a norm which pre-exists as a rule of natural law.150 In the earliest mention of 

jus cogens by the judiciary, Judge Schücking of the Permanent Court of International Justice 

wrote in his opinion in the Oscar Chinn case151 in 1934 that “to create a jus cogens, the 

effect of which would be that, once States have agreed on certain rules of law, and have also 

 
146 United Nations Convention on Jurisdictional Immunities of State and Their Property 2004. 
147 Lucas Bastin, International Law and the international court of justice’s decision in ‘jurisdictional 
immunities of the state’ 2012, p. 18 (791). 
148 Neha Jain, The Nightmare and the Noble Dream: An International Law Edition 2020. 
149 Simma 1995, p. 49. 
150 Petsche 2010, p. 268. 
151 PCIJ, the Oscar Chinn Case, United Kingdom v. Belgium, judgment 12 December 1934. 
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given an undertaking that these rules may not be altered by some only of their number, any 

act adopted in contravention of that undertaking would be automatically void,”152 which 

would suggest to me that the peremptoriness of a norm can be created by consent on the 

basis of a treaty, and later (possibly even instantly)153 having the potential to become 

customary law binding also on non-participants. However, according to the fiduciary theory, 

the peremptoriness of certain norms has always existed, and it is plainly up to the 

international community and the courts to accept, recognize and become aware of the 

universal existence of those norms. Special Rapporteur Alain Pellet implied that believing 

in the power of jus cogens was like believing in the acts of Jesus Christ.154 Some people see 

the supreme potential to perform miracles in the form of universal jurisdiction, obligations 

to defend jus cogens and the denial of sovereign immunity, others see just an exaggerated 

but otherwise ordinary rule of international law.155 

 

3.0. Peremptory norms at courts 

 

In this chapter I will examine some of the most prominent cases involving the application 

and interpretation of peremptory norms of international law and the concept, starting from 

the international and regional cases decided by the International Court of Justice and the 

European Court of Human Rights, and continuing with an analysis of jus cogens 

interpretations by the domestic courts of Italy, Greece, the United Kingdom, the United 

States of America and Canada. I will try to investigate the reasoning behind the judgments 

and the dissenting opinions, and discuss the possible ramifications on international law if 

these narrow decisions would in fact have gone the other way. Much has been made out of 

the possible unforeseeable consequences of placing stricter restrictions on immunity and 

granting jus cogens actual peremptory and overruling effects, and I will engage in a critique 

of those fears while also discussing the unavoidable human rights element and the 

consequences of every judgment.  The purpose of this chapter therefore is to show what type 

 
152 Dire Tladi, First report 2016, p. 14. 
153 See for example Diego Germán Mejía-Lemos, Some considerations regarding “’Instant’ International 
Customary Law”, fifty years later 2015. 
154 Dire Tladi, The International Law Commission’s Draft Conclusions on Peremptory Norms of General 
International Law (jus cogens): Making Wine from Water or More Water than Wine 2020, p. 245, quoting 
Special Rapporteur Alain Pellet from his third report: “for some, including some in the Commission, jus 
cogens was super brilliant and  could perform magic beyond the dreamer’s wildest dreams.” 
155 Ibid. 
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of legal argumentation and theory by courts has been historically predominant and thus 

limiting the application and scope of jus cogens as intended by its ideological founding 

fathers. 

 

3.1. International cases 

 

3.1.1. Germany v. Italy 

 

The first and most important case to be discussed has been mentioned briefly earlier in this 

thesis, the Jurisdictional Immunities of the State (Germany v. Italy: Greece Intervening),156 

involving as parties the Federal Republic of Germany, the Italian Republic and Greece. 

Germany v. Italy is a result of multiple judgments by Italian domestic courts in the years 

2004 to 2008 where compensation was awarded for World War II war victims of Germany. 

The most important of these domestic cases was Ferrini v. The Federal Republic of 

Germany,157 but the Ferrini judgment was followed by a large number of other decisions in 

Italy (13 in 2008).158 Ferrini originally brought his case about his alleged deportation and 

subjugation to slave labour by Germany in the Court of Florence, and finally got a favorable 

decision in the Italian Court of Cassation, where the court ruled that sovereign immunity for 

Germany did not exist regarding violations of jus cogens norms. Other cases followed in the 

Court of Turin and Sciacca regarding same types of violations.159 The case involving the 

killing of 203 civilians by German soldiers in the Italian city of Civitella, the Prosecutor v. 

Max Josef Milde,160 upheld the conviction of German citizen Max Josef Milde to life 

imprisonment, and ordered the German government to pay reparations to the victims. The 

original judgment by the Italian military Court of La Spezia161 was therefore appealed 

unsuccessfully by Germany. Ten other German SS officers were also sentenced in 

absentia.162 The crime in question amounted to a war crime and sovereign immunity could 

 
156 ICJ, Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening), judgment 3 February 
2012. 
157 Court of Cassation, Ferrini v Federal Republic of Germany 11 March 2004. 
158 Chantal Meloni, Jurisdictional Immunity of States: The Italian Constitutional Court v. the International 
Court of Justice? 2015, p. 349. 
159 Lee Walker, Jurisdictional Immunities of the State (Germany v Italy; Greece Intervening) (Judgment) 
2013, p. 252. 
160 Supreme Court of Italy, Court of Cassation, CN 1072, judgment 21 October 2008. 
161 Court of La Spezia 10 October 2006. 
162 Elizabeth Zimmermann, Former SS officers sentenced for massacre in Marzabotto, Italy 2007. 
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not be accorded for breaches of peremptory norms of international law. Cases regarding 

German war crimes during the World War II were also being decided in Greece: In 

Prefecture of Voiotia v. Federal Republic of Germany,163 German soldiers were responsible 

for the killing of more than 300 civilians and the incineration of buildings in the village of 

Distomo in Greece. The appeal by Germany was unsuccessful and Germany was judged to 

be liable and ordered to pay reparations on a similar basis as in Italy that sovereign immunity 

was not applicable in cases involving the violation of peremptory norms. The Distomo 

claimants eventually filed suit for enforcement in Italy because of difficulties in achieving 

enforcement in Greece, and received it at the Italian Court of Cassation in 2011, but the 

charge against German property in Italy was suspended pending the result of Germany v. 

Italy in the International Court of Justice.164 

In 2008, Germany began proceedings against Italy in the International Court of Justice, 

arguing that Italian courts had clearly and repeatedly disregarded the international customary 

law norm of sovereign immunity of Germany and were in violation of general international 

law. Italy responded by repeating the argumentation by the Court of Cassation in stating that 

breaches of peremptory norms overcome immunities. Greece intervened on the case on 

behalf of the Distomo claimants who were waiting for the judgment by the Italian Court of 

Cassation to become fully enforceable against German property. Italy defended against the 

violation on sovereign immunity on two grounds, the territorial tort principle and the last 

resort argument.165 The territorial tort principle means that states cannot benefit from 

immunity regarding acts which result in death, personal injury or damage to property in the 

territory of another state, or acts in violation of jus cogens.166 The last resort argument was 

multipronged, stating that Germany had violated rules of international law of a jus cogens 

character and Italy exercising jurisdiction and denying the sovereign immunity of Germany 

was a measure of last resort because Germany had failed in offering the victims a local 

remedy.167 The denial of effective reparation by Germany, the immediate cessation of the 

wrongful conduct, and the taking of international responsibility and granting of satisfaction 

for the victims were the essence of Italy’s counter-claim.168 

 
163 Areios Pagos, CN 11/2000, judgment 4 May 2000. 
164 Lee Walker, Jurisdictional Immunities of the State 2013, p. 253. 
165 Ibid, p. 254. 
166 Andrew Cannon, The ICJ firmly upholds principles of sovereign immunity in its recent judgment in the 
case of Germany v Italy 2012. 
167 Karolin Jönsson, Jurisdictional Immunities of the State 2017 pp. 18-19. 
168 ICJ, Germany v. Italy, Counter-Memorial of Italy 22.12.2009.  
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The ICJ ended up ruling in Germany’s favour on all counts, and stating that Italy must ensure 

that the decisions by its domestic courts which have infringed on the sovereign immunity of 

Germany cease to have effect. The Court did not find enough state practice or an opinio juris 

to support the territorial tort principle or the last resort argument, and noted that the question 

it was answering was not whether the acts were illegal or whether they constituted war 

crimes or breaches of peremptory norms in general, but whether proceedings in domestic 

courts were obligated to accord Germany sovereign immunity as a procedural question.169 

The Court felt that because discussing sovereign immunity regarding the admissibility of a 

case was a preliminary question, there was a logical issue in making the immunity contingent 

on the magnitude of the breach as would be the case with violations of peremptory norms.170 

The ICJ therefore stood firm on the ground that there was no conflict whatsoever between 

jus cogens and the customary law of sovereign immunity. Judges Cançado Trindade, Yusuf 

and Gaja opposed. In the dissenting opinion of Judge Cançado Trindade, he emphatically 

established that he disagreed with the entirety of the majority judgment, and felt that it went 

against the realization of justice, which in this case should have been about protecting the 

victims’ access to an effective remedy.171 Powerfully, he reminded that without the primacy 

of jus cogens, international law would have a grim future, and that Judge Cançado Trindade 

could not simply watch all hope for a better future vanish in front of his eyes.172 According 

to Cançado Trindade, one cannot approach a case involving the most serious and dire 

violations of human rights without attuning his mind to the fundamental core human values 

and the intrinsic and inseparable connection of law and morality.173 I wholeheartedly and 

solemnly agree, and find it arduous to accept that a legal or ethical theory would exist which 

would allow victims of atrocities to be left without a remedy, and for war crimes to be 

forever left unpunished. In the words of the great Lucius Cassius Longinus Ravilla “Cui 

bono,” who benefits?174 Peremptory norms and human rights laws exist for a reason and 

have an indissoluble standing in customary law and reflect undeniable universal human 

values, and humanity as the beneficiary of the international community of states as a whole 

is worse off based on the majority judgment in Germany v. Italy. 

 
169 ICJ-cij.org, Germany v. Italy: Greece Intervening, overview of the case 2021. 
170 Lee Walker, Jurisdictional Immunities of the State 2013, p. 254. 
171 ICJ, Germany v. Italy, Dissenting Opinion of Judge Cançado Trindade 3.2.2012. 
172 Ibid, para. 288. 
173 Ibid, para. 289. 
174 The phrase appears in the writings of Marcus Tullius Cicero in Pro Roscio Amerino, section 84, 80 BC. 
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In his dissenting opinion Judge Yusuf emphasized the importance of  last resort to a remedy, 

some form of reparation, and that sovereign immunity should be overcome by peremptory 

norms when there exists no other means to obtain redress.175 Judge Yusuf stated that the 

rules regarding sovereign immunity are not firmly established and are fragmentary at best 

in customary international law and state practice.176 The possibility was therefore always 

open to the International Court of Justice to rule differently, and to make a brave judgment 

following the rationale in Ferrini which would place the rights of individuals above those 

of states, instead of leaving victims of war crimes disenfranchised and without a remedy. 

Orakhelashvili has called for the distinction between substantive and procedural norms to 

be rejected completely because the separation necessarily leads to the legal position of 

impunity.177 He also makes accurate observations about the argued risks for the denial of 

sovereign immunity in cases of human rights violations, stating that they are nothing but 

imaginary and in my opinion represent a slippery slope fallacy.178 The judgments by 

domestic courts in Italy and Greece are not without future purpose however. Scholars have 

noted that if the domestic courts worldwide continue to deny sovereign immunity for 

violations of peremptory norms, they will eventually thwart the argument by the ICJ that no 

state practice for a jus cogens exception to sovereign immunity exists, and perhaps even 

influence the perspective of the international community enough to have it added in a 

Protocol to the United Nations Convention on Jurisdictional Immunities of States.179 In 

addition, as I will examine in chapter 4, the International Law Commission has made a recent 

and concrete attempt to develop the doctrine. 

 

3.1.2. Democratic Republic of the Congo v. Belgium 

 

The case concerning the Arrest Warrant of 11 April 2000180 involved the parties the 

Kingdom of Belgium and the Democratic Republic of Congo. The case was about the 

Brussels Tribunal of First Instance issuing an arrest warrant on the 11th of April in the year 

 
175 ICJ, Germany v. Italy, Dissenting Opinion of Judge Yusuf 3.2.2012, para. 42. 
176 Lee Walker, Jurisdictional Immunities of the State 2012, pp. 254-255. 
177 Alexander Orakhelashvili, State Immunity and Hierarchy of Norms: Why the House of Lords Got it Wrong 
2007, p. 969. 
178 Ibid, p. 956. 
179 Jarrad Harvey, (R)evolution of State Immunity Following Jurisdictional Immunities of the State (Germany 
v Italy) – Winds of Change or Hot Air? 2013, p. 245. 
180 ICJ, Case concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), 
judgment 14.2.2002. 
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2000, to arrest, detain and extradite Abdulaye Yerodia Ndombasi, the incumbent Minister 

of Foreign Affairs of the Democratic Republic of Congo (DRC), for breaches of the Geneva 

Conventions of 1949,181 both of the Additional Protocols in 1977182 and crimes against 

humanity.183 On 17 October 2000, the DRC instituted proceedings against Belgium at the 

International Court of Justice for violations of Yerodia’s immunity as the minister of foreign 

affairs for the DRC.184 

Belgium argued that they had the right to investigate breaches of international humanitarian 

law as a means to fight against impunity of states or state officials, and cited the Lotus 

principle185 established by the Permanent Court of International Justice186 in the Lotus 

case,187 which states in this particular application that expansive or universal jurisdiction is 

available for states unless explicitly prohibited by an identifiable rule of international law.188 

Despite Belgium being clear that they were not arguing in favour of unlimited extensions of 

jurisdiction, the ICJ disagreed with the principle, calling it hardly persuasive, and that neither 

state practice or opinio juris existed to support the position of Belgium.189 

The ICJ affirmed in its judgment that ministers as state officials enjoy personal immunity 

ratione personae while in office, and permanent immunity ratione materiae for acts 

performed while in office. Only acts performed in a private capacity could be prosecuted. 

This proved to be a significant setback for the concept of universal jurisdiction,190 and the 

universality of peremptory norms of international law or obligations erga omnes in general. 

Scholars have pointed out that customary international law makes an exception to certain 

 
181 The four Geneva conventions are the First Geneva Convention for the Amelioration of the Condition of 
the Wounded and Sick in Armed Forces in the Field, the Second Geneva Convention for the Amelioration of 
the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, the Third Geneva 
Convention relative to the Treatment of Prisoners of War, and the Fourth Geneva Convention relative to 
the Protection of Civilian Persons in Time of War. 
182 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of 
Victims of International Armed Conflicts (API) and Protocol Additional to the Geneva Conventions of 12 
August 1949, and Relating to the Protection of Victims of Non-international Armed Conflicts (APII). 
183 The United Nations and the 1998 Rome Statute list murder, extermination, enslavement, deportation or 
forcible transfer of population, imprisonment, torture, rape, persecution against any identifiable groups, 
enforced disappearances of persons, apartheid and other inhuman acts causing great suffering or serious 
injury as crimes against humanity. 
184 International Crimes Database, Arrest Warrant 11 April 2002 case summary. 
185 See a recent discussion on the principle in An Hertogen, Letting Lotus Bloom 2016. 
186 The predecessor of the ICJ. 
187 The Case of the S.S. “Lotus” (France v. Turkey) 1927. 
188 ICJ, Arrest Warrant of 11 April 2000, Counter Memorial of the Kingdom of Belgium 2001, pp. 94-97. 
189 ICJ, Arrest Warrant of 11 April 2000, Separate opinion of President Guillaume, p. 43. 
190 Antonio Cassese, Is the Bell Tolling for Universality? A Plea for a Sensible Notion of Universal Jurisdiction 
2003, p. 595. 
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norms which constitute attacks on the international community of states as a whole, allowing 

any state to claim jurisdiction and prosecute the offenders.191 The concerns with a jus cogens 

exception to the immunity of state officials is that it would disrupt international relations 

and the seamless functioning of state offices, and lead to an excessive amount of cases,192 

but if the interests of individuals and human rights in general are to be taken seriously, a jus 

cogens application of universal jurisdiction in cases where all local remedies have been 

exhausted has to be considered a part of general international law.193 The most compelling 

way to argue this is that state immunity applies only regarding sovereign acts, and that 

international crimes, especially those violating peremptory norms of international law, can 

never be considered sovereign acts because the state has no sovereign authority to violate 

jus cogens norms.194 This view receives its theoretical foundation from the International 

Court of Justice’s judgment in the Barcelona Tractions case,195 where the ICJ stated as an 

obiter dictum that obligations of states to the international community as a whole are to be 

held separate from those owed to individual states, and that every state has an interest in the 

protection of breaches of obligations erga omnes, and quite possibly peremptory norms of 

international law as well, if there indeed is a difference. In Arrest Warrant, in her dissenting 

opinion Judge ad hoc Van den Wyngaert criticized the majority judgment that state 

immunity was practically absolute,196 and described it as another example of ICJ ruling in 

favour of impunity in its doctrinal debates over all contemporary development towards 

international human rights, international criminal accountability and the rule of law. Judge 

Van den Wyngaert was adamant, and stated that there simply does not exist a customary 

international law which would grant immunity for state officials suspected of war crimes 

and crimes against humanity, and that the court has de facto decided in favour of the interests 

of states over those of individual victims.197 

 

 

 
191 Ibid, p. 591. 
192 In his dissenting opinion in Arrest Warrant 11 April 2000, Judge Oda wrote about his fear of case flood 
gates opening in paragraph 7. 
193 M.C. Bassiouni, Universal Jurisdiction for International Crimes: Historical Perspectives and Contemporary 
Practice 2001, pp. 150-154. 
194 Dapo Akande, Immunities of State Officials, International Crimes, and Foreign Domestic Courts 2010, p. 
828, citing Andrea Bianchi in Immunity Versus Human Rights: The Pinochet Case 1999, p. 265. 
195 Barcelona Traction, Light and Power Company, Limited (Belgium v. Spain) 1970. 
196 David Turns, The International Court of Justice’s Failure to Take a Stand on Universal Jurisdiction 2002, p. 
10. 
197 ICJ, Arrest Warrant of 11 April 2000, Dissenting opinion of Judge Van Den Wyngaert, pp. 85-87. 



 

31 
 

3.1.3. Democratic Republic of the Congo v. Rwanda 

 

In Armed Activities on the Territory of the Congo198 in 2006 the International Court of 

Justice was asked by the Democratic Republic of the Congo to respond to alleged human 

rights violations committed by the State of Rwanda. The DRC claimed to be within its 

sovereign territory the victim of Rwandan armed aggression,199 leading to the murder and 

rape of several million people.200 The DRC in its application invoked Articles from a vast 

array of conventions,201 including Article 66 of the VCLT to establish the jurisdiction of the 

Court to settle disputes arising from the violation of peremptory norms of international 

law.202 Rwanda responded by requesting the Court to dismiss the case outright due to lack 

of jurisdiction. 

The DRC argued that Rwanda had accepted the Court’s jurisdiction by appearing before the 

Court, but the ICJ rejected the argument by citing the Rights of Minorities in the Upper 

Silesia203 and the Corfu Channel204 cases as precedent for the requirement of express consent 

to jurisdiction.205 The necessity of consent and the non-compulsory jurisdiction of the ICJ 

have also been established in Monetary Gold Removed from Rome in 1943206 and the Anglo-

Iranian Oil Company207 cases.208 To the claim that Rwanda had withdrawn its reservations 

to Article IX of the Genocide Convention, the Court ruled that the withdrawal had not been 

properly communicated to the depositary of the Convention, making the withdrawal 

 
198 ICJ, Armed Activities in the Territory of the Congo (New Application: 2002) (Democratic Republic of the 
Congo v. Rwanda), judgment 3 February 2006. 
199 ICJ, Armed Activities 2006, judgment, p. 12. 
200 Marc Lacey, Congo Tires of War, but the End Is Not in Sight 2002. 
201 Article 36 of the ICJ Statute, Article 22 of the International Convention on the Elimination of All Forms of 
Racial Discrimination 1965, Article 29 of the Convention on the Elimination of All Forms of Discrimination 
Against Women 1979, Article IX of the Convention on the Prevention and Punishment of the Crime of 
Genocide 1948, Article 75 of the Constitution of the World Health Organization 1946, Article XIV of the 
Constitution of the United Nations Educational, Scientific and Cultural Organization 1945, Article 9 of the 
Convention on the Privileges and Immunities of the Specialized Agencies 1947, Article 30 of the Convention 
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 1984, and Article 14 of 
the Montreal Convention for the Suppression of Unlawful Acts Against the Safety of Civil Aviation 1971.  
202 ICJ, Armed Activities 2006, summary, para. 2. 
203 Permanent Court of International Justice, Rights of Minorities in Upper Silesia (Minority Schools), 
Germany v. Poland 1928. 
204 ICJ, Corfu Channel (United Kingdom of Great Britain and Northern Ireland v. Albania) 1949. 
205 Alexander Orakhelashvili, Case Concerning Armed Activities on the Territory of the Congo (Democratic 
Republic of the Congo v Rwanda), Jurisdiction and Admissibility 2006, p. 754. 
206 ICJ, Monetary Gold Removed from Rome in 1943 (Italy v. France, United Kingdom of Great Britain and 
Northern Ireland and United States of America) 1954. 
207 ICJ, Anglo-Iranian Oil Co. (United Kingdom v. Iran) 1952. 
208 Dan Hammer, Allowing Genocide: An Analysis of Armed Activities on the Territory of the Congo, 
Jurisdictional Reservations, and the Legitimacy of the International Court of Justice 2007, p. 499. 
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ineffective.209 To this the DRC developed a counter-claim, arguing that in the spirit of the 

Article 53 of the VCLT the reservation of Rwanda to the Genocide Convention was void 

because it defeated the entire purpose of the convention and prevented the enforcement of 

peremptory norms.210 While confirming the prohibition of genocide and use of force as a jus 

cogens norm in accordance with the characterization already established in the Nicaragua 

case,211 the Court stated that breaches of peremptory norms do not alone provide for 

unchecked universal jurisdiction,212 and that the reservation cannot be considered as 

incompatible with the purpose of the Convention.213 This latter claim by the majority of the 

Court seems straightforward to criticize as imprudent. In his dissenting opinion, Judge 

Abdul Koroma underlined that the reservation made in Armed Activities was to a treaty 

provision which provides the only means for the Convention to address issues of state 

responsibility, and that the named object of prevention and punishment of the crime of 

genocide cannot be accomplished if a reservation is made to the only treaty provision which 

allows for the very enforcement of the named treaty objectives,214 making the consideration 

by the majority of the Court in an area where state practice is not affirmed likely a misstep.215 

Judge Mavungu in his dissent concurred and expressed his astonishment at how the Court 

could arrive at two opposite conclusions216 here and previously in 2005 in Democratic 

Republic of the Congo v. Uganda.217 While the Court ruled that it had no jurisdiction to 

entertain the application filed by the Democratic Republic of the Congo, it did not deny the 

claim that based on Article 66 of the VCLT treaty reservations in conflict with peremptory 

norms are void.218 The acknowledgment of the jus cogens norms of prohibition of genocide 

and armed aggression, and the extension of the scope of Article 66 can still prove to be 

 
209 Alexander Orakhelashvili, Case Concerning Armed Activities on the Territory of the Congo (Democratic 
Republic of the Congo v Rwanda), Jurisdiction and Admissibility 2006, p. 754. 
210 ICJ, Armed Activities on the Territory of the Congo 2006, judgment, para. 56. 
211 ICJ, Case Concerning Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v. United 
States of America), judgment of 27 June 1986, para. 190: “The law of the UN Charter concerning the 
prohibition of the use of force in itself constitutes a conspicuous example of a rule in international law 
having the character of jus cogens.” 
212 ICJ, Armed Activities on the Territory of the Congo 2006, judgment, para. 64. 
213 Alexander Orakhelashvili, Case Concerning Armed Activities on the Territory of the Congo (Democratic 
Republic of the Congo v Rwanda), Jurisdiction and Admissibility 2006, p. 755. 
214 ICJ, Armed Activities on the Territory of the Congo 2006, Dissenting Opinion of Judge Koroma, 
paragraphs 11-13. 
215 Alexander Orakhelashvili, Case Concerning Armed Activities on the Territory of the Congo (Democratic 
Republic of the Congo v Rwanda), Jurisdiction and Admissibility 2006, pp. 759-760. 
216 ICJ, Armed Activities on the Territory of the Congo 2006, Dissenting Opinion of Judge Ad Hoc Mavungu, 
para. 2. 
217 ICJ, Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda) 2005. 
218 Orakhelashvili, Armed Activities 2006, p. 762. 
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useful developments of international law. Even so, the fact that gross human rights violations 

and breaches of substantive peremptory norms were once again not even discussed due to 

procedural obstacles of jurisdiction should still be described as regrettable, considering the 

role of the ICJ as the principal judicial organ capable of settling international legal disputes 

and the gravity of the crimes. Proponents of the decision in Armed Activities have argued 

that finding universal jurisdiction regarding jus cogens violations and eliminating certain 

treaty reservations would have a negative effect on overall treaty participation and damage 

the consent-based legitimacy of the International Court of Justice, and that judgments in 

absence of state consent to the jurisdiction of the Court would be difficult to enforce.219 

 

3.1.4. Al-Adsani v. the United Kingdom 

 

In the case of Al-Adsani v. The United Kingdom in 2001,220 the European Court of Human 

Rights (ECtHR) had to decide whether Al-Adsani had been denied his right of access to 

court under Article 6(1) of the European Convention on Human Rights (ECHR).221 

Mr. Al-Adsani, a dual citizen of Kuwait and Great Britain, was allegedly tortured in Kuwait 

by state authorities because of a vendetta involving sensitive materials and Skeikh Jaber Al-

Sabah Al-Saud Al-Sabah. Al-Adsani was abducted and taken to a prison cell, where he was 

subjected to beatings and forced to sign a false confession. Two days after his release Al-

Adsani was again seized and brought to a location where his head was repeatedly held 

underwater in a pool containing corpses, and taken to a room filled with mattresses soaked 

in petrol.222 Because of this, he suffered from post-traumatic stress disorder and severe burn 

damage to his body. He fled to England and despite threats to his life in 1992 he sued the 

State of Kuwait for damages and obtained a default judgment, which was however not 

enforceable on the Kuwaiti government because of the State Immunity Act of 1978 

protecting state parties from civil suits.223 Al-Adsani was refused a leave to appeal by the 

House of Lords in 1996, and after all diplomatic efforts to obtain reparation were proven to 

be futile, he brought his case to the European Court of Human Rights, arguing that the United 

 
219 Dan Hammer, Allowing Genocide 2007, pp. 512-521. 
220 ECtHR, Case of Al-Adsani v. The United Kingdom (Application no. 35763/97) 21.11.2001. 
221 The Convention for the Protection of Human Rights and Fundamental Freedoms, also known as the 
European Convention on Human Rights, signed 1950 and in force 1953. 
222 Ed Bates, the Al-Adsani Case, State Immunity and the International Legal Prohibition on Torture 2003, p. 
194. 
223 Ibid, pp. 195-197. 
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Kingdom had failed to secure his right not to be tortured contrary to Article 3 of the ECHR 

read in conjunction with Articles 1 and 13, and denied him access to a court of law according 

to Article 6.224  

The European Court of Human Rights by majority decision rejected Al-Adsani’s claim, 

stating that regarding the Article 3 prohibition of torture there was no causal link between 

the torture and any act or omission by the United Kingdom,225 and that the limitation of 

Article 6 right to a fair trial by upholding sovereign immunity pursues the objective of 

complying with international law, and that a jus cogens exception to sovereign immunity 

did not exist.226 The argument was again that sovereign immunity did not conflict with the 

jus cogens prohibition of torture because of the procedural and preliminary nature of state 

immunity. The ECtHR also noted that the case differed from the Pinochet case,227 being a 

civil suit as opposed to a criminal liability case, and that it was up to Al-Adsani to prove the 

existence of a customary law exception to sovereign immunity in civil cases.228 Additionally, 

in paragraph 55 of its judgment the ECtHR stated that Article 6 of the ECHR cannot be 

interpreted in a vacuum, and that the Convention should be interpreted in harmony with 

other international law rules including those of sovereign immunity. 

The judgment regarding the Article 6 violation was by a narrow majority of nine to eight, 

and the joint dissenting opinion of six judges argued vehemently against the majority 

decision and in favour of giving effect to the normative hierarchy theory229 where 

peremptory norms overcome hierarchically lower rules such as those on state immunity.230 

Additionally, two separate dissenting opinions were given by Judges Ferrari Bravo and 

Loucaides. The joint dissenting judges argued that the majority decision de facto represents 

a blanket immunity of states and does not examine the act and its connection to the state’s 

sovereign powers, nor does it attempt to strike a balance between the conflicting values and 

 
224 Leandro De Oliveira Moll, State Immunity and Denial of Justice with Respect to Violations of 
Fundamental Human Rights 2003, pp. 562-563. 
225 Ibid, p. 563. 
226 Rebecca Zaman, Playing the Ace? Jus Cogens Crimes and Functional Immunity in National Courts 2010, p. 
62. 
227 R v Bow Street Metropolitan Stipendiary Magistrate, ex Parte Pinochet Ugarte (No 3) 1999. 
228 ECtHR, Case of Al-Adsani v. The United Kingdom (Application no. 35763/97) Judgment 21.11.2001, para. 
61. 
229 Xiaodong Yang, Jus Cogens and State Immunity 2006, chapter I. A. 
230 ECtHR, Al-Adsani, Joint Dissenting Opinion of Judges Rozakis and Caflisch, Joined by Judges Wildhaber, 
Costa, Cabral Barreto and VajiĆ 2001. 
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interests of states and individuals.231 Unfortunately, despite all of the judges acknowledging 

the prohibition of torture as a peremptory norm of international law, they refused to draw 

any consequences based on their acceptance.232 It is clear that the endorsement of a blanket 

state immunity, despite the norm being highly dynamic, mutable and affected by the 

international public order,233 acknowledges a legal position of impunity for states and leaves 

the torture victims without remedy. Scholars have accurately noted that regarding torture 

victims the argued distinction between procedural and substantive rules does not divert the 

victims’ case to any other method of dispute settlement, and simply leaves them without 

access to courts, making the division based on an inarticulate and inconsistent thesis.234 

Considering torture as a sovereign act (despite the criticism that breaches of jus cogens 

norms could never be considered as sovereign acts), granting the torturer state legal security, 

and denying the only available path of remedy is logically synonymous with justifying 

torture,235 because the purpose of law should in this case first and foremost be the protection 

of individual liberties and rights. 

The separate dissenting opinion of Judge Ferrari Bravo was clear about the missed 

opportunity to issue a condemnation of torture, and that sending a resoundingly optimistic 

message would have been as easy as following the logic in the Pinochet case.236 Referring 

to an active duty to enforce the prohibition of torture, Judge Ferrari Bravo continued that 

every state has a duty to contribute to the punishment of torture and cannot hide behind 

formalist arguments to avoid having to give judgment.237 Judge Loucaides in agreement with 

the Joint Dissenting Opinion was firmly in favour of the normative hierarchy theory, and 

argued against the proposed distinction between civil and criminal proceedings in sovereign 

immunity cases, and that the rationale behind the prohibition of torture was never intended 

to be limited to criminal liability.238 He continued by stating that the majority had failed to 

discuss the problem of proportionality,239 and that any immunity must be applied by 

 
231 Alexander Orakhelashvili, State Immunity in National and International Law: Three Recent Cases Before 
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238 ECtHR, Al-Adsani, Dissenting Opinion of Judge Loucaides 2001. 
239 Leandro de Oliveira Moll, State Immunity and Denial of Justice with Respect to Violations of 
Fundamental Human Rights 2003, pp. 587-589. 



 

36 
 

balancing the relevant competing interests.240 It is encouraging that despite the regrettable 

judgment, eight of the judges in Al-Adsani would have enforced the peremptory nature of 

jus cogens norms. As I have discussed in chapter 2.3, it is doubtful that the political interests 

of sovereign powers would have been considered more significant than the most 

fundamental human rights of individuals if international lawyers applied the fiduciary theory 

in their understanding of law and justice. 

 

3.2. Domestic cases 

 

3.2.1. Pinochet 

 

The Pinochet cases signified an important milestone in the development of international 

human rights law, and includes three judgments given by the House of Lords of the United 

Kingdom.241 The judgments were given before that of Al-Adsani, and as discussed 

previously could have been used by the European Court of Human Rights as a precedent of 

the consequential effect of jus cogens overcoming immunities.242 

In 1973 Augusto José Ramón Pinochet Ugarte led a coup to overturn the government of 

Chile, beginning the era of his presidency which would last until 1990. Pinochet continued 

as the commander of the armed forces until 1998 and as a senator until 2002.243 The rule of 

Pinochet has been described as a time of dictatorship and systematic state terrorism, and lead 

to the deaths of approximately 3000 people and severe human rights violations such as the 

torture and illegal detainment of tens of thousands of people.244 In 1998 Pinochet arrived to 

the United Kingdom, where he was arrested on a provisional warrant based on an 

international warrant issued in Spain which requested his extradition to face trial for the 

murder of Spanish citizens in Chile.245 Subsequently Pinochet was issued warrants for acts 

of torture and genocide against Chileans. He challenged his arrest, and despite a Divisional 

 
240 ECtHR, Al-Adsani Judgment, p.34, Dissenting Opinion of Judge Loucaides 2001, para. 2. 
241 R v. Bow Street Metropolitan Magistrate, ex parte Pinochet Ugarte (Amnesty International and others 
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Court first holding the warrants invalid because of rules governing head of state immunity, 

in 1998 the House of Lords overturned the ruling by a small majority, holding that immunity 

ratione materiae of former heads of state does not apply to acts of torture and the taking of 

hostages because such acts cannot be construed as official functions of a head of state.246 

While the UK judgment was based on the 1988 Torture Convention,247 this argumentation 

is similar to the one discussed previously, reasoning that breaches of peremptory norms 

cannot be considered as sovereign acts of states due to the obligation of states not to breach 

peremptory norms. The Appellate Committee of the House of Lords confirmed in 1999 the 

earlier ruling from 1998.248 The judgment in Pinochet 3 came by a large majority of six to 

one, but it was not without its obscurities, for example Law Lord Browne-Wilkinson rather 

absurdly questioning whether large-scale torture could not be seen as an official state 

function prior to the coming into force of the 1988 Torture Convention.249 As scholars have 

noted, immediately once the prohibition of torture is accepted as a peremptory norm, the 

only logical effect can be that no other customary or treaty law including those on 

immunities can derogate from it.250 

Despite Pinochet involving largely the application of the law of the United Kingdom, the 

Law Lords applied international law concepts extensively in their judgment and made 

frequent references to the jus cogens status of the prohibition of systematic torture and the 

obligations of states erga omnes to punish such activity.251 Lord Millett suggested that 

universal jurisdiction undoubtedly exists under customary international law regarding 

breaches of peremptory norms of international law which are so serious to be considered 

attacks against the international legal order as a whole,252 and that it is a necessary duty for 

domestic courts to prosecute crimes under international law. In his judgment Lord Millett 

was explicitly clear that breaches of jus cogens norms attract universal jurisdiction, and cited 

the judgment of the international tribunal in the case of Prosecutor v. Anto Furundzija in 
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1998,253 and the reasoning of the Israeli court in the Eichmann case,254 which was also 

reflected in the US case of Demjanjuk.255 In short, international law cannot simultaneously 

establish that an act constitutes a breach of a peremptory norm of international law and also 

provide the perpetrators an immunity which is co-extensive with the obligation it seeks to 

impose.256 Municipal courts continuing to adjudicate international criminal cases seems 

compelling simply because it is unrealistic that the International Criminal Court and other 

international tribunals would be able to prosecute all of the cases and therefore the 

involvement and assistance of domestic courts is pivotal.257 The judgment in Pinochet has 

been described as striking a balance between the wholesale prosecution of torturers and the 

blanket immunity of criminals holding high state offices,258 but the condemnation of 

breaches of peremptory norms of international law by states and heads of state did not stick, 

and later decisions by international courts did not follow the blueprint set in Pinochet. 

 

3.2.2. Ferrini v. Federal Republic of Germany 

 

The connection of Ferrini v. Federal Republic of Germany259 to the ICJ case of Germany v. 

Italy260 has been discussed in chapter 3.1.1, but the case deserves its own brief analysis. 

 
253 International Tribunal for the Prosecution of Persons Responsible for Serious Violations of International 
Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991 (ICTY), Prosecutor v. 
Anto Furundzija 1998 judgment, paragraph 156: “Furthermore, at the individual level, that is, that of 
criminal liability, it would seem that one of the consequences of the jus cogens character bestowed by the 
international community upon the prohibition of torture is that every State is entitled to investigate, 
prosecute and punish or extradite individuals accused of torture, who are present in a territory under its 
jurisdiction. Indeed, it would be inconsistent on one hand to prohibit torture to such an extent as to restrict 
the normally unfettered treaty-making power of sovereign States, and on the other hand bar States from 
prosecuting and punishing those torturers who have engaged in this odious practice abroad. This legal basis 
for States’ universal jurisdiction over torture bears out and strengthens the legal foundation for such 
jurisdiction found by other courts in the inherently universal character of the crime. It has been held that 
international crimes being universally condemned wherever they occur, every State has the right to 
prosecute and punish the authors of such crimes.” 
254 District Court of Jerusalem, Attorney General v. Adolf Eichmann 1961. Eichmann was captured in 
Argentina and extradited to Israel for war crimes and crimes against humanity. In 1962 the Supreme Court 
of Israel dismissed Eichmann’s appeal. 
255 United States District Court, N.D. Ohio, Eastern Division, In the Matter of the Extradition of John 
Demjanjuk aka John Ivan Demjanjuk, aka John Ivan Demyanyuk 1985. The court decided that the charges of 
crimes against humanity and war crimes are extraditable offences and the decision was upheld in the 
United States Court of Appeals.  
256 United Kingdom House of Lords, Pinochet 3 1999 judgment, Lord Millett’s conclusion. 
257 Andrea Bianchi, Immunity versus Human Rights: The Pinochet Case 1999, p. 250. 
258 Colin Warbrick – Dominic McGoldrick – Hazel Fox, The Pinochet Case No.3 1999, p. 687. 
259 Court of Cassation, Ferrini v Federal Republic of Germany 11 March 2004. 
260 ICJ, Jurisdictional Immunities of the State (Germany v. Italy: Greece Intervening) 3 February 2012. 
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Ferrini was a foundational case which opened the way for Italian litigation for war crimes 

committed by Germans during the World War II. The ensuing cases of Mantelli,261 

Lozano,262 and Civitella263 all expanded on the judicial reasoning established in Ferrini.264 

The Court of Cassation judged that deportation and slave labour were peremptory norms of 

international law, and that immunity in any such cases of breaches of jus cogens would go 

against the fundamental values shared by the international community as a whole. Ferrini is 

without a doubt distinguished from cases such as Al-Adsani by the principle of territoriality, 

because the case of Ferrini was brought by an Italian national to an Italian court regarding 

acts which had taken place in Italy.265 However, despite some arguments that the jurisdiction 

in Ferrini was actually based on the territorial nexus,266 I would argue that the Court made 

a clear value-based decision grounded in ethics, and that the Italian state practice established 

by numerous Supreme Court decisions is unambiguous: Crimes which amount to violations 

of peremptory norms of international law by agents of states in their official capacity may 

result in the loss of the customary law of sovereign immunity for both the agent and the 

state.267 The Court in its judgment concluded that the principle of universal jurisdiction in 

such cases extends from the international crimes to their civil consequences, and that priority 

is to be given to the value of human rights protection over the value of state sovereignty.268 

The judgment is therefore in line with the ideology that the fundamental interests of 

individuals should overcome the interests of states, unless they are one and the same. 

I have discussed previously that breaches of peremptory norms cannot be considered acta 

jure imperii due to the innate obligation of states to follow and actively prevent and punish 

any breaches of jus cogens, but Italian state practice supports the view that even if the 

violations would be considered sovereign acts no immunity would be granted. The Supreme 

Court in Ferrini made reference to the dissenting opinions in Al-Adsani, the ILC Draft 

Articles on State Responsibility, and the Anto Furundzija case in 1998, and emphasized that 

 
261 Court of Cassation, Federal Republic of Germany v. Mantelli et al. 2008. 
262 Court of Cassation, Mario Luiz Lozano v. the General Prosecutor for the Italian Republic 2008. 
263 Court of Cassation, The Prosecutor v. Max Josef Milde 2008. 
264 Jarrad Harvey, (R)evolution of State Immunity Following Jurisdictional Immunities of the State (Germany 
v Italy) – Winds of Change or Hot Air? 2013, chapter II B.1. 
265 Xiaodong Yang, Jus Cogens and State Immunity 2006, chapter III B. para 2. 
266 Ibid. 
267 Natasha Marusja Saputo, The Ferrini Doctrine: Abrogating State Immunity from Civil Suit for Jus Cogens 
Violations 2012, p.7, citing Antonio Cassese, The Italian Court of Cassation Misapprehends the Notion of 
War Crimes: The Lozano Case 2008, p. 1082. 
268 Pasquale De Sena – Francesca De Vittor, State Immunity and Human Rights: The Italian Supreme Court 
Decision on the Ferrini case 2005, p. 110. 
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breaches of peremptory norms threaten humanity as a whole and endanger the very fabric 

of international co-existence of states and their peoples.269 Admirably, the Court even went 

as far as postulating that it is wholly irrelevant that the jus cogens exception to the principle 

of sovereign immunity is not yet solidly embedded in international customary law due to the 

non-derogable character of peremptory norms, especially in cases like Ferrini where the 

crimes were committed in the state of the proceedings.270 In essence, the Court admitted that 

no customary law exists for the exception to immunity, but that due to the fundamental 

nature of peremptory norms no derogation can ever be permitted. The Court then somewhat 

diminished the importance of the judgment by perhaps unintentionally restricting the claim 

to acts which have occurred in the forum state, making Ferrini less important for future 

jurisprudence as it could have been. Nonetheless, it would seem to be a mistake to underrate 

the significance and reach of the systematic interpretation of international law271 in Ferrini 

and its Italian successor cases, as there exists currently an innumerable amount of breaches 

of peremptory norms which could be prosecuted by the municipal courts of states where 

those crimes took place. Enforcing such judgments would be a wholly different matter, but 

a generalized and widespread state practice and opinio juris could eventually amount to 

custom that even the international courts would have to recognize. 

 

3.2.3. Prefecture of Voiotia v. Federal Republic of Germany 

 

Like Ferrini, the Distomo case272 eventually became linked with Germany v. Italy in the 

International Court of Justice. In Distomo, the Supreme Court upheld the decision of the 

Court of the First Instance,273 awarding damages for the families of the victims of the 

Distomo massacre. However, the Greek Minister of Justice did not consent to the 

enforcement of the judgment against German property in Greek territory, leading up the 

victims seeking enforcement in Italy. This decision by the executive branch of Greece was 

upheld by the European Court of Human Rights in Kalogeropoulou et al. v. Greece and 

 
269 Carlo Focarelli, Denying Foreign State Immunity for Commission of International Crimes: The Ferrini 
Decision 2005, p. 954, note 12. 
270 Pasquale De Sena – Francesca De Vittor, State Immunity and Human Rights: The Italian Supreme Court 
Decision on the Ferrini case 2005, pp. 95-97. 
271 Ibid, pp. 110-111. By systematic interpretation the authors refer to the value-based methodology for 
developing an exception to State immunity. 
272 Areios Pagos, Prefecture of Voiotia v. Federal Republic of Germany 2000. 
273 Protodikeio, Court of the First Instance of Livadia, Prefecture of Voiotia v Federal Republic of Germany, 
October 1997. 
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Germany,274 where the Court held the application against Greece and Germany inadmissible, 

raising some concerns about the nature of Greek state practice due to the executive appearing 

to be in conflict with the judgment of the Supreme Court.275 Some scholars have suggested 

that the lack of enforcement was an entirely political decision not influenced by questions 

of law, as Greece was a new member of the European Union and benefiting from enormous 

infrastructure funding, and as such did not have an interest to disturb the status quo in 

Europe.276 

The Court of First Instance in its judgment maintained that the 1960 compensation 

agreement between Germany and Greece did not preclude the hearing of the case,277 and 

cited the Article 43 of the Regulations annexed to the Hague Convention,278 stating that the 

occupation of foreign territory does not entail the conveyance of sovereignty, and that the 

occupying power is required to respect the national legislation of the territory in addition to 

international law, and that this obligation has the nature of jus cogens.279 The dissenting 

opinion of the Court questioned the characterization of responsibilities during a belligerent 

occupation as jus cogens,280 but the concerns were unaddressed by the majority of the Court 

which introduced the concept of waiver of immunity, describing that breaches of jus cogens 

constitute the implied waiver of all rights to immunity. The Court continued by stating that 

acts which violate peremptory norms should not be construed as sovereign acts at all, 

because acts contrary to jus cogens are void ab initio and cannot constitute a source for legal 

rights such as immunity281 because of the general principle of ex injuria jus non oritur.282 

The Court also held that because territorial sovereignty is a superior principle to that of 

sovereign immunity, a state that violates the former cannot invoke the latter as protection.283  

 
274 ECtHR, Kalogeropoulou et al. v. Greece and Germany, Admissibility Decision of 12 December 2002. 
275 Ingrid Wuerth, International Law in Domestic Courts and the Jurisdictional Immunities of the State Case 
2012, p. 823. 
276 Elena Vournas, Prefecture of Voiotia v. Federal Republic of Germany: Sovereign Immunity and the 
Exception for Jus Cogens Violations 2002, p. 630. 
277 The compensation package was considered insufficient. See Nicos Christodoulakis, Germany’s War Debt 
to Greece: A Burden Unsettled 2014. 
278 Hague Convention (IV) respecting the Laws and Customs of War on land and its annex: Regulations 
concerning the Laws and Customs of War on Land October 1907. 
279 Ilias Bantekas, Prefecture of Voiotia v. Federal Republic of Germany 1998, pp. 765-766. 
280 Elena Vournas, Prefecture of Voiotia v. Federal Republic of Germany: Sovereign Immunity and the 
Exception for Jus Cogens Violations 2002, pp. 631-632. 
281 Ilias Bantekas, Prefecture of Voiotia v. Federal Republic of Germany 1998, pp. 766-768. 
282 Ex injuria jus non oritur, the law does not arise from injustice, implies that illegal acts do not create 
further legal rights. 
283 Xiaodong Yang, Jus Cogens and State Immunity 2006, chapter III. A. 
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Like in relation to Ferrini, critics have argued that the question in Distomo was not that of 

a jus cogens exception, but that of territorial sovereignty, and that no new principle should 

be seen as to have emerged regarding acts committed outside the forum state.284 The waiver 

of immunity concept upheld in Distomo was rejected in Ferrini and Pinochet where the 

judges posited that such a waiver would require clear intent, and instead used different 

rationales for the denial of immunity. In the case of Margellos285 regarding the acts 

committed by German armed forces in the Greek city of Lidoriki,  the Greek Supreme Court 

went back on its previous interpretation and by a majority of six votes to five granted 

Germany immunity irrespective of the jus cogens character of the violations.286 The 

importance and impact of the Distomo case should nonetheless be appreciated, as the 

Supreme Court of Greece has not overturned their decision in Distomo,287 and because of 

the heavily value-based declarations by the Court, stating that regardless of the methodology 

used a court in upholding sovereign immunity in the face of severe jus cogens violations 

would be by itself collaborating to the continuing impunity of states and the denial of 

justice.288 These types of statements from the highest domestic courts contribute to the 

intensifying international opinion that some acts are so fundamentally wrong and unjust that 

it is in the interest of all peoples to prosecute the perpetrators, offer reparations and deny the 

continuous hiding behind barriers of procedural rules.289 State practice and the opinion and 

study of scholars are not to be underestimated, as even the International Law Commission 

prefers to consider these elements in their decision whether an area of international law has 

progressively developed enough to come to the point where it is ripe for eventual 

codification.290 

 

 

 

 
284 Ibid. 
285 Areios Pagos, Germany v. Margellos and 18 other natural and legal persons (intervening), September 
2002. 
286 ICJ, Jurisdictional Immunities of the State (Germany v. Italy), Annex to Press Release 2011/21, Separate 
opinion of Judge Cançado Trindade, para. 9. 
287 A fact recognised by the majority decision of the ICJ in Jurisdictional Immunities of the State in 2011. 
288 Erika de Wet, The Prohibition of Torture as an International Norm of jus cogens and Its Implications for 
National and Customary Law 2004, p. 106. 
289 The savage and inhuman murder of babies, fetuses, women, children, elderly, the sick and men in the 
village of Distomo should not be condoned or disregarded by any means of legal reasoning or 
argumentation. See on the subject Philip Chrysopoulos, Greece Remembers the Cold-Blooded Nazi 
Massacre at Distomo 2021. 
290 Statute of the International Law Commission 1947, Article 18.2. 
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3.2.4. Jones v. Saudi Arabia 

 

In the United Kingdom House of Lords case of Jones,291 a British national Ronald Jones 

alleged to be victim of a false imprisonment, torture, cruel and unusual punishment which 

included beatings, sleep deprivation and forced drug use by the agents of the Kingdom of 

Saudi Arabia.292 In joint appeal, the Court also heard claimants Leslie Walker, Sandy 

Mitchell and William Sampson, who had also been subjected to torture and suffered from 

psychological injuries.293 Saudi Arabia contested the claims by arguing that both the state 

and its agents enjoyed sovereign immunity and thus the Court had no jurisdiction to hear the 

merits of the case. 

The House of Lords unanimously decided that it had no jurisdiction, and upheld the 

immunity of both Saudi Arabia and the individual defendants. The Court found no 

exceptions in the UK State Immunity Act of 1978294 to be applicable in the case, and rejected 

the claim that a denial of due process in a case regarding jus cogens violations would be 

disproportionate, citing the case of Al-Adsani in the ECtHR as precedent.295 Likewise the 

Court rejected the rationale introduced in Distomo – and used in the earlier decision of the 

Court of Appeal296 – that breaches of jus cogens cannot be construed as sovereign acts of 

states ratione materiae, and cited the previously discussed case of Arrest Warrant as 

precedent of state officials retaining immunity ratione personae even regarding crimes 

against humanity and breaches of peremptory norms.297 The decision of the Court to deny 

Article 14 of the Convention Against Torture298 allowing for universal jurisdiction was 

similarly a meaningful strike against the opponents of impunity, considering that the Article 

explicitly underlines that each state party must ensure that the victims of torture have access 

 
291 House of Lords, Jones v Ministry of Interior for the Kingdom of Saudi Arabia and others, June 2006. 
292 Oliver Jones, Jones v Ministry of Interior of Kingdom of Saudi Arabia: An Exercise in Interpretation 2007, 
p. 164. 
293 Ibid. 
294 State Immunity Act of 1978 implemented the European Convention on State Immunity of 1972. 
295 Pietro Di Ciaccio, A Torturer’s Manifesto? Impunity through Immunity in Jones v The Kingdom of Saudi 
Arabia 2008, pp. 553-554. 
296 The Court of Appeal in Jones in 2005 judged that immunity ratione materiae cannot be afforded to state 
agents in breaches of jus cogens norms because such acts cannot be considered as sovereign acts of the 
state and that similarly as discussed in the chapter 3.1.3. such a reservation to CAT would be completely 
disproportionate to the object and purpose of the treaty in question. 
297 Di Ciaccio, A Torturer’s Manifesto? 2008, p. 555. 
298 Convention against Torture and other Cruel, Inhuman or Degrading Treatment (CAT) 1984, implemented 
by the UK in 1988. 
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to redress and compensation.299 The applicants in Jones were left without a remedy or a path 

to obtain redress. Regarding a visibly clear Article 6 violation of the European Convention 

on Human Rights on the denial of access to court, the House of Lords followed the ruling in 

Al-Adsani despite the applicants having access to no other methods of acquiring legal 

protection. Orakhelashvili has noted that decisions in Al-Adsani and Jones go against the 

principles established in previous cases of the European Court of Human Rights300 which 

safeguard the provisions of international conventions from limitations (by reservations to 

treaties or by custom) which restrict the practical and effective function of those treaties.301   

In the earlier Court of Appeal decision,302 Judge Mance connected the path to remedy to the 

question of jurisdiction, indicating that when there was no adequate remedy in the state of 

commission it was prudent for foreign courts to adjudicate,303 which is an interpretation 

seemingly more in line with the objectives of international conventions and the general 

protection of peremptory norms of international law. The judgment of the Court of Appeal, 

despite becoming overturned later, was based on the examples set in the Filártiga304 and 

Sosa v. Alvarez-Machain305 cases,306 and a defensible logic of understanding the State 

Immunity Act together with the Torture Convention to prohibit immunity for the agents of 

states in cases of torture.307 Lord Hoffman in the House of Lords judgment argued that the 

acts of United Kingdom according immunity to a foreign state in a torture case and extending 

it to its agents, and Saudi Arabia claiming immunity are not synonymous by either country 

 
299 CAT Article 14(1) reads: Each State Party shall ensure in its legal system that the victim of an act of 
torture obtains redress and has an enforceable right to fair and adequate compensation, including the 
means for as full rehabilitation as possible. In the event of the death of the victim as a result of an act of 
torture, his dependants shall be entitled to compensation. 
300 ECtHR, Beer and Regan v Germany and Waite and Kennedy v Germany 18 February 1999, Golder v 
United Kingdom 21 February 1975, Capital Bank Ad v Bulgaria 24 November 2005, Bosphorus Hava Yollari 
Turizm v Ireland 30 June 2005, and Matthews v the United Kingdom 1999. 
301 Alexander Orakhelashvili, State Immunity and Hierarchy of Norms: Why the House of Lords Got it Wrong 
2007, pp. 958-959. 
302 Jones v Ministry of the Interior of Saudi Arabia and Lieutenant Colonel Abdul Aziz, Appeal judgment, QB 
2005. 
303 Oliver Jones, Jones v Ministry of Interior of Kingdom of Saudi Arabia: An Exercise in Interpretation 2007, 
p. 167. 
304 United States Court of Appeals for the Second Circuit, Filártiga v. Peña-Irala 1980 was a monumental 
case that established the rule that US courts can prosecute foreigners for violations of international law and 
conventions. 
305 United States Supreme Court, Sosa v. Alvarez-Machain 2004 confirmed the Filártiga ruling and allowed 
foreign victims to make civil claims connected with criminal proceedings in the US against foreign 
defendants in cases regarding torture, illegal detainment and forced disappearances. 
306 See Naomi Norberg, The US Supreme Court Affirms the Filartiga Paradigm 2006, pp. 388-400. 
307 Oliver Jones, Jones v Ministry of Interior of Kingdom of Saudi Arabia 2007, p. 174. 
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to the justification of the use of torture,308 but it seems absurd to suggest with apparent 

calmness that the appropriate forum to prosecute torture cases (breaches of peremptory 

norms) and claim remedies for the victims of gross human rights violations and offences 

against the international community as a whole is the one of the state which considers the 

use of torture official state practice and a sovereign act. Antonio Cassese has brought up the 

fine observation that the US state practice of universal jurisdiction has not been objected to, 

and that this state practice could be seen as new international customary law emerging by 

acquiescence,309 but this has so far had no effect in the jurisprudence of the courts or 

otherwise. 

 

3.2.5. Bouzari v. Islamic Republic of Iran 

 

In the Canadian case of Bouzari310 a civil suit was brought against the Islamic Republic of 

Iran by Houshang Bouzari and his wife and two children for allegations of torture, theft, 

illegal detainment and kidnapping.311 Bouzari was treated with utmost disregard for 

fundamental human rights and individual liberties312 and suffered from severe psychological 

damage, pain and hearing loss. After his release from an Iranian prison,313 Bouzari and his 

family fled to Canada where they took legal action against State of Iran. The question the 

Court had to answer was one of jurisdiction and the interpretation of the Canadian State 

Immunity Act,314 common law rules, and international law. The Superior Court of Justice 

ruled that it had no jurisdiction to hear the case. The decision was affirmed by the Court of 

Appeal a year later.  

Bouzari argued that the CSIA should be interpreted to provide an exception for jus cogens 

violations because of the position of peremptory norms at the top of the normative hierarchy 

 
308 Elina Steinerte – Rebecca M. M. Wallace, Jones v. Ministry of Interior of the Kingdom of Saudi Arabia 
2006, p. 903. 
309 Antonio Cassese, When May Senior State Officials be Tried for International Crimes? 2002, pp. 859-860, 
cited by Elina Steinerte and Rebecca M. M. Wallace in Jones v. Ministry of Interior of the Kingdom of Saudi 
Arabia 2006, p. 905. 
310 Ontario Superior Court of Justice, Bouzari v. Islamic Republic of Iran 2002, and later the Court of Appeal 
for Ontario, Bouzari v. Islamic Republic of Iran 2004.  
311 Court of Appeal, Bouzari v. Islamic Republic of Iran 2004 judgment, paragraphs 11-12. 
312 Bouzari was beaten, whipped, electrocuted, deprived from food, sleep and sanitation, forced into bowls 
of excrement, subjected to fake executions among other cruel and inhuman treatments. Court of Appeal, 
Bouzari 2003 judgment, para. 12.  
313 Bouzari was only released after his family paid a ransom fee of 3 million USD. 
314 CSIA, Canadian State Immunity Act R.S.C 1985. 
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and overcoming incompatible international norms.315 Additionally, he argued that the 

Article 14 of the Torture Convention316 obligates Canada to provide for a remedy for victims 

of torture.317 Both arguments were dismissed by Judge Swinton, who said that no state 

practice exists for a jus cogens exception to immunity,318 and that the wording of the CSIA 

is exhaustive.319 Interestingly, the Court while citing the Suresh case320 accepted the 

normative hierarchy theory and the prohibition of torture being a peremptory norm,321 but 

still maintained that as a result of international state practice sovereign immunity is absolute 

in all acts jure imperii.322 Judge Swinton noted that only in the previously discussed Distomo 

and Anto Furundzija cases have judges expressed the view that civil claims could be pursued 

universally by torture victims. Scholars have noticed the peculiarity of the Court’s dismissal 

of the claim to Article 14 of the Torture Convention guaranteeing a reasonable way to 

redress: First the Court accepted that Article 14 has no territorial limitation,323 but then 

applied exclusively territorial jurisdiction just by making reference to state practice.324 The 

conflict of laws rules were disregarded in short order by the Court, stating that there is neither 

real and substantial connection to Canada or any alternative forums to choose from.325 

Regarding the argument by Bouzari that torture cannot be considered a sovereign act, the 

Court stated that jus cogens is not defined by what is required for it to be meaningful, but 

instead by the consistent practice of states, and that the judgment is not inconsistent with 

Pinochet because one is a civil case and the other concerned criminal proceedings.326 I find 

the argument that no weight should be given to making a peremptory norm effective in real 

cases of human suffering to be highly objectionable from an ethical standpoint, because the 

spirit of these universally accepted fundamental rights and prohibitions withers and wanders 

 
315 Ontario Superior Court of Justice, Bouzari 2002 judgment of Swinton J, para. 35 and 40. 
316 Convention against Torture and other Cruel, Inhuman or Degrading Treatment (CAT) 1984, ratified by 
Canada June 24 1987. 
317 Ontario Superior Court of Justice, Bouzari 2002 judgment of Swinton J, para. 35 and 40. 
318 Francois Larocque, Bouzari v. Iran: Testing the Limits of State Immunity in Canadian Courts 2003, p. 368. 
319 Ontario Superior Court of Justice, Bouzari 2002 judgment of Swinton J, para. 41. The CSIA provides only 
jure gestiones commercial and tort exceptions to immunity. 
320 Supreme Court of Canada, Suresh v Canada (Minister of Citizenship and Immigration) 2002 established 
the principle of non-refoulement in Canada regarding the threat of torture. 
321 Ontario Superior Court of Justice, Bouzari 2002 judgment of Swinton J, paragraphs 60-61. 
322 Alexander Orakhelashvili, State Immunity and Hierarchy of Norms: Why the House of Lords Got it Wrong 
2007, p. 967. 
323 Ontario Superior Court of Justice, Bouzari 2002 judgment of Swinton J, para. 49. 
324 Orakhelashvili, State Immunity and Hierarchy of Norms 2007, p. 961. 
325 Ontario Superior Court of Justice, Bouzari 2000 judgment of Swinton J, paragraphs 15-16. Also Court of 
Appeal for Ontario, judgment of Goudge J.A, paragraphs 23-24. 
326 Court of Appeal for Ontario, Bouzari 2003 judgment of Goudge J.A, paragraphs 90-91. 
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near death unless power is given to the substantive letter of the law and the intent of its 

creators.327 

The United Nations Committee Against Torture328 expressed concerns over the failure of 

Canada to provide a civil remedy to torture victims329 like Bouzari but later also in Arar v. 

Syria330 and Kazemi v. Iran,331 and recommended Canada to reform its legislation and 

policies to safeguard Article 14 of the Torture Convention.332 The Committee criticized the 

Bouzari decision by noting that sovereign immunity is not a fundamental principle of 

international law comparable to the peremptory norm of prohibition of torture, and that it is 

fully within the power of a state to deny immunity as a countermeasure to acts of torture.333 

It seems that when the courts argue that no state practice for the denial of immunity exists, 

the same could be argued reversely that no peremptory norm exists which would prevent 

states from not according immunity in cases of breaches of peremptory norms.334 The 

Committee in its conclusion was absolutely clear that according immunity which leads to 

the denial of justice is incompatible with the object and purpose of the treaty.335 Ian Sinclair 

in 1980 lectured that one should not start from an assumption that immunity is the norm and 

that exceptions to the rule have to be justified,336 but here the justifications are not likely to 

be contentious. 

 

3.2.6. Belhas v. Ya’alon 

 

In the American case of Belhas v. Ya’alon,337 a class action suit was filed on behalf of the 

dead and injured in an incident involving the shelling of the United Nations compound in 

 
327 For more reading on this thought process see for example Howard S. Gans, Some Consequences of 
Unenforceable Legislation 1911. 
328 A treaty body of 10 independent experts who monitor the implementation of the Torture Convention. 
329 Committee Against Torture, Conclusions and Recommendations of the Committee Against Torture 2005, 
also Committee Against Torture, The State Immunity Act and Canada’s Failure to Fulfill Its Obligations 
Under the Convention Against Torture 2012. 
330 Ontario Superior Court of Justice, Arar v Syrian Arab Republic et al. 2005. 
331 Supreme Court, Kazemi Estate v. Islamic Republic of Iran 2014. 
332 Noah Benjamin Novogrodsky, Immunity for Torture: Lessons from Bouzari v. Iran 2007, p. 942. 
333 Committee Against Torture, The State Immunity Act and Canada’s Failure to Fulfil Its Obligations Under 
the Convention Against Torture 2012, pp. 3-5. 
334 Ibid. 
335 Ibid. 
336 Lee M. Caplan, State Immunity, Human Rights and Jus Cogens: A Critique of the Normative Hierarchy 
Theory 2003, p. 750. 
337 District Court for the District of Columbia, Belhas v. Ya’alon 2006, and later the United States Court of 
Appeals for the District of Columbia Circuit, Belhas et al. v. Ya’alon 2008. 
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Qana, Lebanon. The case was brought against a retired Israeli intelligence officer Moshe 

Ya’alon under the Alien Tort Statute338 and the Torture Victim Protection Act,339 for alleged 

war crimes, crimes against humanity, and murders, based on his commanding role in 

organizing the attack.340 The Israeli Defence Forces had been continuously bombing villages 

in Lebanon in 1996 which resulted in hundreds of thousands of people becoming refugees 

from their permanent homes, some of who escaped to the United Nations compound which 

subsequently became a target of further bombings by Israeli helicopters, resulting in the 

deaths of more than a hundred civilians, including the plaintiff Saadallah Ali Belhas’ wife 

and nine children.341 The Court judged that Ya’alon, as evidenced by a letter by the Israeli 

ambassador to the United States Department of State, despite at the time of the hearing 

having already retired, had previously been acting in an official capacity and should be given 

immunity ratione materiae,342 based on the Foreign Sovereign Immunities Act343 providing 

for no applicable exceptions. The Court of Appeals for the District of Columbia Circuit 

affirmed the decision. 

Belhas argued in favour of establishing the jurisdiction of the Court in multiple ways, 

including that breaches of peremptory norms of international law create an exception to the 

immunity granted by the FSIA.344 The argument made was one which has been discussed 

previously, that precedent exists on the interpretation that jus cogens violations can never be 

considered sovereign acts due to the highest obligation of states to follow peremptory norms, 

for example in Anto Furundzija, Filártiga and more recently in Hilao,345 where immunity 

was not granted because the crimes could not be considered acts of sovereignty.346 The Court 

declined to address the nature of the violations because of the reason that the FSIA does not 

contain any jus cogens exceptions,347 seemingly refusing to even consider progressively 

developing international customary law. However, the Court did say that even if a jus cogens 

 
338 Alien Tort Statute (ATS), first adopted in 1789, codified in 1948 as 28 U.S. Code § 1350. 
339 Torture Victim Protection Act (TVPA) 1991. 
340 John R. Crook, D.C. Circuit Dismisses Suit Against Retired IDF General for Shelling UN Compound 2008, p. 
643. 
341 Center for Constitutional Rights, Belhas v. Ya’alon 2018. Internet: https://ccrjustice.org/home/what-we-
do/our-cases/belhas-v-ya-alon. 
342 Court of Appeals, Belhas et al. v. Ya’alon 2008 judgment, p. 145, para. 5. 
343 Foreign Sovereign Immunities Act (FSIA) 1976. 
344 Graham Ogilvy, Belhas v. Ya’alon: The Case for a Jus Cogens Exception to the Foreign Sovereign 
Immunities Act 2009, pp. 171-172. 
345 United States Court of Appeals, Ninth Circuit, Hilao v. Estate of Marcos 28 December 2004.  
346 Graham Ogilvy, Belhas v. Ya’alon: The Case for a Jus Cogens Exception to the Foreign Sovereign 
Immunities Act 2009, p. 178. 
347 Court of Appeals, Belhas et al. v. Ya’alon 2008 judgment, p. 148. 
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exception was recognized by the Court to exist, it believed that the acts of General Ya’alon 

would not fall within the scope of it.348 Secondly the plaintiffs argued that the Torture Victim 

Protection Act establishes universal jurisdiction over perpetrators who have acted outside 

their official duties and abrogates the FSIA making it apply to individuals.349 The Court 

rejected this claim while taking notice of the cases Amerada Hess,350 Hilao, Trajano v. 

Marcos,351 and Xuncax v. Gramajo,352 stating that the only available exceptions353 are 

already included in the FSIA,354 and continuing that General Ya’alon acted in an official 

capacity as an agency or instrumentality of the State of Israel.355  The Court concluded that 

the existing case law shows that the FSIA applies to the ATS, and that there is no evidence 

that the Congress intended to create any further exceptions to the Foreign Sovereign 

Immunities Act.356  

Scholars have criticized the decision in Belhas v. Ya’alon as one which decided the matter 

of immunity solely by the application of domestic law codified in the FSIA, ignoring the 

international non-derogable nature of peremptory norms and the promotion of human 

rights.357 Section 1605(a)(1) providing for a waiver of immunity either explicitly or by 

implication, could also have been used by the Court in this case to justify that FSIA supports 

an exception in cases where immunity is considered to be implicitly waived due to jus 

cogens violations, as was the case in the Distomo and Siderman358 cases.359 It has also been 

argued that the decision in Belhas v. Ya’alon will undo the force and effect of the Torture 

Victim Protection Act and deny any possibility for torture victims to obtain redress, and that 

 
348 Court of Appeals, Belhas et al. v. Ya’alon 2008 judgment, p. 149. 
349 Court of Appeals, Belhas et al. v. Ya’alon 2008 judgment, p. 145, para. 5. 
350 United States Supreme Court, Argentine Republic v. Amerada Hess Shipping Corp January 23 1989. The 
case established the principal rule followed by US courts stating that the FSIA is the only means of 
establishing jurisdiction over States and their agents. 
351 United States Court of Appeals, Ninth Circuit, Trajano v. Marcos July 10 1989. Immunity was not granted 
because the act was considered to be performed under the perpetrator’s own authority. 
352 United States District Court of Massachusetts, Xuncax v. Gramajo 1995. 
353 28 U.S. Code § 1610 – Exceptions to the immunity from attachment or execution, and 28 U.S. Code § 
1605 – General exceptions to the jurisdictional immunity of a foreign state, include commercial activity, 
non-commercial torts, expropriation, waiver, and terrorism. 
354 Court of Appeals, Belhas et al. v. Ya’alon 2008 judgment, pp. 149-150. 
355 Court of Appeals, Belhas et al. v. Ya’alon 2008 judgment, p. 151. 
356 Court of Appeals, Belhas et al. v. Ya’alon 2008 judgment, p. 150, 152, and 153. 
357 Graham Ogilvy, Belhas v. Ya’alon: The Case for a Jus Cogens Exception to the Foreign Sovereign 
Immunities Act 2009, p. 187 and 195. 
358 United States District Court, Siderman v. Republic of Argentina March 7 1985. The decision was 
overturned in the Court of Appeal. 
359 Graham Ogilvy, Belhas v. Ya’alon: The Case for a Jus Cogens Exception to the Foreign Sovereign 
Immunities Act 2009, pp. 188-189. 
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the Congress could not possibly have intended for FSIA (being a much older piece of 

legislation) to restrict the TVPA from allowing cases to proceed against individuals accused 

of torture and extrajudicial killings.360 Allowing for such restrictions would defeat the object 

and purpose of the TVPA altogether. 

 

3.2.7. Siderman de Blake v. Republic of Argentina 

 

The Siderman case361 concerned the acts of the ruling military junta of Argentina in 1976, 

where Argentinian state agents forcefully entered the Siderman residence and kidnapped 

and subsequently tortured Jose Siderman.362 After the entire Siderman family had 

successfully managed to flee to the United States, the Argentinian officials illegally 

expropriated some of their property, family business and lands, and sought the extradition 

of Jose Siderman to Argentina.363 The Sidermans filed a complaint against Argentina for 

torture, harassment and expropriation. The extradition claim by Argentina was unsuccessful. 

The District Court dismissed the expropriation claims, and first awarded a default judgment 

for torture364 on the basis that the Argentina had implicitly waived its immunity.365 Scholars 

have argued that the implied waiver of immunity exception, despite being a narrow one,366 

is the best way to establish jurisdiction on foreign states cases involving breaches of 

peremptory norms of international law,367 and that US case law has examples of the courts 

agreeing with the concept, for example in Letelier v. Republic of Chile368 and Liu v. Republic 

of China,369 where the courts refused to consider political assassinations sovereign acts of 

states because of the way they inherently violate fundamental human rights and universal 

 
360 United States Court of Appeals, Belhas et al. v. Ya’alon 2008, August 31 2007 Counsel for Amicus Curiae, 
Brief for the Center for Justice & Accountability as Amicus Curiae in Support of the Plaintiff-Appellant and 
Reversal of the District Court’s Decision, pp. 1-8. 
361 United States District Court, Siderman v. Republic of Argentina March 7 1985 and later the Court of 
Appeal, Ninth Circuit, Siderman de Blake v. The Republic of Argentina May 22 1992. 
362 United States Court of Appeal, Ninth Circuit, Siderman de Blake v. The Republic of Argentina 1992 
judgment, p. 703. 
363 Ibid. 
364 The Court after reconsideration vacated the judgment and dismissed the claim. 
365 United States Court of Appeal, Ninth Circuit, Siderman de Blake v. The Republic of Argentina 1992 
judgment, p. 702. 
366 United States Court of Appeal, Ninth Circuit, Siderman de Blake v. The Republic of Argentina 1992 
judgment, p. 721. The Court wrote that the FSIA’s waiver exception “is narrowly construed” and cited 
Joseph v. Office of Consulate General of Nigeria 1987. 
367 Philippe Lieberman, Expropriation, Torture and Jus Cogens under the Foreign Sovereign Immunities Act: 
Siderman de Blake v. Republic of Argentina 1993, p. 534. 
368 United States District Court, Letelier v. Republic of Chile March 11 1980.  
369 United States District Court, Liu v. Republic of China August 11 1986. 
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values.370 The logical sequence of thoughts by Lieberman appears to be a defendable line of 

argumentation; as the peremptory norm of prohibition of torture is universally accepted and 

has no known persistent objectors, states imply by acquiescence that torture is not their 

sovereign right and waive the right to immunity.371 

The Court of Appeal reversed the judgment in its entirety – rationalized similarly as with 

the previously discussed case of Belhas – because the FSIA does not provide for a jus cogens 

exception as established in the Supreme Court case of Amerada Hess.372 Despite doing so, 

the Court made a number of important statements about the normative state of flux 

surrounding peremptory norms. The Court admitted that there is no doubt that the 

prohibition of torture is a peremptory norm, and that the argument that the cloak of immunity 

is pierced when peremptory norms are violated carries evident force.373 The court 

acknowledged that the principle of sovereign immunity founded on par in parem non habet 

imperium – that states as equals have no sovereignty over each other – is in fact a customary 

law of international law, and that the argument visibly exists that the jus cogens prohibition 

of torture as a peremptory norm of international law supersedes it.374 However, the Court 

continued by stating that in spite of these compelling arguments it is unfortunately bound by 

an affirmative and unambiguous Act of Congress375 and the Supreme Court precedent set 

by Amerada Hess, and therefore has no other choice except to interpret on the basis that 

violations of jus cogens do not confer jurisdiction under the FSIA.376 

 

3.2.8. Princz v. Federal Republic of Germany 

 

The American national Hugo Princz and his entire family were arrested as enemy aliens by 

the German soldiers in Slovakia in 1942 and sent to be enslaved at concentration camps 

where everyone except Hugo, a minor at the time, were killed.377 When the war ended, Hugo 

 
370 Philippe Lieberman, Expropriation, Torture and Jus Cogens under the Foreign Sovereign Immunities Act: 
Siderman de Blake v. Republic of Argentina 1993, pp. 535-536. 
371 Ibid, p. 537. 
372 Monroe Leigh, Siderman v. Republic of Argentina 1985, p. 1065. See Amerada Hess note 318. 
373 United States Court of Appeal, Ninth Circuit, Siderman de Blake v. The Republic of Argentina 1992 
judgment, pp. 717-718. 
374 United States Court of Appeal, Ninth Circuit, Siderman de Blake v. The Republic of Argentina 1992 
judgment, pp. 718-719. 
375 Foreign Sovereign Immunities Act (FSIA) 1976. 
376 United States Court of Appeal, Ninth Circuit, Siderman de Blake v. The Republic of Argentina 1992 
judgment, p. 719. 
377 United States District Court, Princz v. Federal Republic of Germany December 23 1992 judgment, p. 1. 



 

52 
 

Princz was rescued by American soldiers. He returned to the United States of America to 

live in New Jersey. Following the German government’s refusal to grant reparations, and 

after considerable diplomatic efforts to attain compensation for Princz all had failed,378 in 

1992 he filed action in Princz379 against Germany for false imprisonment, assault and 

battery, and the infliction of emotional distress.380 The Federal Republic of Germany as the 

defendant filed a motion to dismiss based on sovereign immunity and the distinct lack of 

jurisdiction.381 

The District Court for the District of Columbia denied the motion to dismiss by Germany, 

stating that the FSIA has no role to play in such cases of severe jus cogens violations,382 

declaring: “A government which stands in the shoes of a rogue nation the likes of Nazi 

Germany is estopped from asserting U.S. law in this fashion. To allow otherwise would 

create a severe imbalance in the reciprocity and mutual respect which must exist between 

nations, and would work an intolerable injustice against the plaintiff and the principles for 

which this country stands.”383 Judge Sporkin in what essentially constituted an argument in 

favour of the human rights exception to sovereign immunity stated that the precedent set in 

Amerada Hess could not apply, because that Supreme Court case did not involve such 

extraordinarily horrific acts as those in Princz.384 Judge Sporkin continued by taking note of 

the fact that for Princz the American courts represent the last chance to obtain redress.385 

The statement was an admirable value-based formal declaration of reasoning by the Court 

which had secured the support of a large group of prominent American legal scholars in the 

 
378 Joseph G. Bergen, Princz v. the Federal Republic of Germany: Why the Courts Should Find That Violating 
Jus Cogen Norms Constitutes an Implied Waiver of Sovereign Immunity 1999, p. 170. The State 
Department, Presidents Bush and Clinton, Vice President Gore, and Secretary of State Warren Christopher 
all have made efforts to obtain reparations for Princz. 
379 United States District Court, Princz v. Federal Republic of Germany December 23 1992 and later United 
States Court of Appeal, Princz v. Federal Republic of Germany July 1 1994. 
380 United States Court of Appeal, Princz v. Federal Republic of Germany 1994 judgment, p. 3. 
381 Ibid, p.1. 
382 Harvard Law Review, International Law – Foreign Sovereign Immunities Act – D.C. Circuit holds that 
violation of peremptory norms of international law does not constitute an implied waiver of sovereign 
immunity under the Foreign Sovereign Immunities Act 1994, p. 514. The Court actually called the acts 
undisputed acts of barbarism and the concentration camp of Auschwitz a human butcher shop. The 
atrocities of the Nazis are universally accepted as breaches of jus cogens norms (genocide, aggression, 
crimes against humanity, war crimes, slavery and torture). 
383 United States District Court, Princz v. Federal Republic of Germany 1992 judgment, section II para. 7. 
384 Mathias Reimann, A Human Rights Exception to Sovereign Immunity: Some Thoughts on Princz v. 
Federal Republic of Germany 1995, p. 412. 
385 Ibid, p. 413. The unavailability of other paths to redress, the last resort argument, has been discussed in 
chapter 3.1.1, and will be scrutinized further in 3.3. 
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form of an amici curiae brief.386 Unfortunately, the Court of Appeal reversed the decision 

on the basis that despite the possibility of a retroactive application of the FSIA,387 the Act 

does not include an exception for jus cogens violations.388 Judge Ginsburg in speaking for 

the majority noted that the waiver of immunity argument is unconvincing, because Section 

1605(a)(1) of the U.S. Code contains an intentionality requirement which requires strong 

evidence to be satisfied.389 The American courts have since stood by this principle in 

Sampson.390 

Judge Wald delivered a forceful dissenting opinion and similarly as Judge Sporkin observed 

that to grant immunity for Germany was to deny Princz his last resort.391 Judge Wald stated 

that Germany had waived its right to sovereign immunity by violating the peremptory norms 

of international law,392 and that the international consensus on the enforcement and power 

of peremptory norms was exemplified already at Nuremberg where the Nazi perpetrators 

were prosecuted and convicted of crimes which were not all previously established under 

the law of nations.393 He continued by citing Paquete Habana394 and reminding the majority 

of the Court that international law is part of American law, and that the majority decision 

regarding the requirement of clear evidence of intent to waive immunity was simply 

misguided, because in the process of committing atrocities of inconceivable scale Germany 

must have known that some day it might be held accountable by the international community 

of states.395 Judge Patricia Wald’s heartfelt plea for justice resonates within the reader, 

proclaiming that it cannot be the intent of Congress nor the Supreme Court that courts close 

 
386 Christina M. Cerna, Hugo Princz v. Federal Republic of  Germany: How Far Does the Long-Arm 
Jurisdiction of US Law Reach? 1995, p. 387. 21 law professors wrote in support of Princz and in favour of 
establishing jurisdiction and that states waive their sovereign rights when they violate jus cogens norms. 
387 United States Court of Appeal, Princz v. Federal Republic of Germany 1994 judgment, chapter III 
conclusion. 
388 United States Court of Appeal, Princz v. Federal Republic of Germany 1994 judgment, p. 14. Citing 
Amerada Hess, the only exceptions available are those established by FSIA. 
389 Harvard Law Review, International Law – Foreign Sovereign Immunities Act – D.C. Circuit holds that 
violation of peremptory norms of international law does not constitute an implied waiver of sovereign 
immunity under the Foreign Sovereign Immunities Act 1994, p. 515. 
390 United States Court of Appeal, Sampson v. Federal Republic of Germany May 23 2001. 
391 United States Court of Appeal, Princz v. Federal Republic of Germany 1994 judgment, dissenting opinion 
of Judge Wald, p. 3. 
392 Ibid. 
393 United States Court of Appeal, Princz v. Federal Republic of Germany 1994 judgment, dissenting opinion 
of Judge Wald, pp. 5-6. 
394 United States Supreme Court, The Paquete Habana 1900. The case established the recognition of 
international law in the U.S. courts, and the role of texts by legal scholars in providing guidance for judges 
in the interpretation and understanding of international law.  
395 United States Court of Appeal, Princz v. Federal Republic of Germany 1994 judgment, dissenting opinion 
of Judge Wald, p. 14. 
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the door in front of victims of the most horrific deeds in the history of mankind.396 For that 

reason alone a way needs to be found to establish jurisdiction. One scholar has written that 

the Charming Betsy canon397 used in Princz to argue for the implied waiver of immunity 

was inappropriate, and what the legal team of Princz should have argued for was according 

to a constitutional question avoidance canon.398 According to the latter, the Constitution of 

the United States includes the international peremptory norms of prohibitions of torture, 

genocide, slavery, extrajudicial killings and crimes against humanity, and that to grant 

immunity against such violations would be unconstitutional.399 

 

3.2.9. Smith v. Socialist People’s Libyan Arab Jamahiriya 

 

December 21 in 1988 a bomb was detonated on board the Pan American World Airways 

flight 103 while it was flying over Lockerbie of Scotland, resulting in the deaths of all of the 

259 souls on board and 11 people on the ground.400 Attorney General William Barr wrote 

that the United States Government will never relent in the pursuit of justice for its people.401 

The families of the victims received compensation from Pan Am as a result of civil cases,402 

and later in a compensation package negotiated diplomatically with Libya.403 One of the two 

men indicted of the crime, Abdelbaset Ali Mohmed Al-Megrahi, was found guilty in the 

Scottish High Court of Justiciary and sentenced to life imprisonment.404 In the case of 

Smith,405 Bruce Smith brought a case on behalf of his deceased wife Ingrid Smith and a class 

of family members against the State of Libya in the United States District Court in New 

 
396 Ibid, p. 15. 
397 United States Supreme Court, Alexander Murray v. The Schooner Charming Betsy February 1804. The 
Charming Betsy canon refers to interpreting domestic law in such a way that it does not conflict with 
international law. 
398 Jack Alan Levy, As Between Princz and King: Reassessing the Law of Foreign Sovereign Immunity as 
Applied to Jus Cogens Violators 1998, p. 2704. 
399 Ibid. 
400 FBI.gov history, Pan Am 103 Bombing. Internet: https://www.fbi.gov/history/famous-cases/pan-am-103-
bombing. 
401 United States Department of Justice, Attorney General William P. Barr Delivers Remarks at the Pan Am 
103 Press Conference December 21 2020. 
402 United States District Court, In re Air Disaster at Lockerbie, Scotland December 21 1988, 1992. 
403 Sean D. Murphy, Libyan Payment to Families of Pan Am Flight 103 Victims 2003, pp. 989-990. Almost 3 
billion USD was negotiated and paid. 
404 High Court of Justiciary at Camp Zeist, Her Majesty’s Advocate v Abdelbaset Ali Mohmed Al Megrahi and 
Al Amin Khalifa Fhimah 2001. 
405 United States District Court, Smith v. Socialist People’s Libyan Arab Jamahiriya May 17 1995 , and later 
United States Court of Appeal, Second Circuit, Smith v. Socialist People’s Libyan Arab Jamahiriya November 
26 1996. 
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York, arguing for the state responsibility of Libya because of its involvement in organizing 

the terrorist attack.406 Smith argued that Libya had implicitly waived immunity under the 

FSIA due to the breaches of jus cogens norms, and because the aircraft was considered 

territory of the United States, and since Libya had allegedly guaranteed any damage 

judgments against Al-Megrahi, but most interestingly because granting sovereign immunity 

to Libya would conflict with the United Nations Charter.407 

The District Court bemoaned the tragedy and the human suffering caused by Libya’s 

involvement in the atrocity, but nevertheless accorded sovereign immunity to the State of 

Libya, following the reasoning set in Princz that despite the peremptory status of the 

offences the FSIA did not expressly contain a jus cogens exception.408 The Court dismissed 

the territoriality argument by stating that to establish jurisdiction on a basis other than those 

under Amerada Hess would be overstepping the bounds of judicial authority.409 Likewise, 

the Court disagreed with the importance of the alleged guaranty to submit to civil jurisdiction 

and pay damages in the case of a criminal conviction and dismissed the claim.410 The Court 

finished by stating that United Nations Security Council Resolutions 731 and 748 do not 

confer jurisdiction to domestic courts.411 Soon after in 1996 the Congress passed the 

Antiterrorism Act,412 which includes an antiterrorism exception to the FSIA explicitly 

formulated to provide redress to the families of the victims of the Lockerbie bombing.413 

This exception can be found in 28 U.S.C. § 1605A, which says that a foreign state designated 

as a state sponsor of terrorism shall not be immune regarding acts of torture, extrajudicial 

killing, aircraft sabotage, hostage taking or the provision of material support to such acts. 

The purpose of the AEDPA would be to allow victims to seek remedies based on explicitly 

mentioned exceptions in the FSIA, instead of resorting to the implied waiver argument 

which has had very little success in appellate courts.414 The Court of Appeal in Smith 

 
406 United States District Court, Smith v. Socialist People’s Libyan Arab Jamahiriya May 17 1995 judgment, 
background para. 2. 
407 Leslie McKay, A New Take on Antiterrorism: Smith v. Socialist People’s Libyan Arab Jamahiriya 1998, pp. 
449-450. 
408 United States District Court, Smith v. Socialist People’s Libyan Arab Jamahiriya May 17 1995 judgment, 
section 4. b. 
409 Ibid, section 3. b. 
410 Ibid, section 4. 314. a. 
411 Ibid, section 1. a. para. 1. 
412 Antiterrorism and Effective Death Penalty Act (AEDPA), effective April 24 1996. 
413 Leslie McKay, A New Take on Antiterrorism: Smith v. Socialist People’s Libyan Arab Jamahiriya 1998, p. 
454. 
414 Ibid. 
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mentioned the new amendments added by the AEDPA,415 but did not specifically consider 

the case based on an antiterrorism exception and affirmed the decision of the District Court 

on similar grounds as before. The Court seemed to avoid taking responsibility from making 

what appears to the common man a decision uncaring of the imminent moral and actual real- 

world consequences, calling the emotional power of the jus cogens exception 

unpersuasive.416 

Despite the failure of international law and the domestic courts in obtaining justice for the 

deceased, the Lockerbie victims received compensation from Libya and Pan Am due to the 

intense political pressure and diplomatic efforts placed on those responsible for tragedy. 

Under the current legislation the American judiciary seems to be disarmed from having any 

real power in a politicized system with deep divisions of opinion on the possible 

ramifications of a less narrow reading of AEDPA and FSIA as a whole regarding jus cogens 

violations and the implied waiver argument. In a recent case of Rubin v. Islamic Republic of 

Iran,417 the Court ruled that the FSIA does not allow American victims of state sponsored 

terrorist attacks to seize property belonging to foreign states in the territory of the United 

States,418 leading to the absurd situation that although the AEDPA enables victims to sue 

and even win cases against designated state sponsors responsible of reprehensible breaches 

of peremptory norms of international law such as the prohibitions of torture and extrajudicial 

killing, the victims will likely be left without a means to enforce the judgment and collect 

the compensation. It is a hard pill to swallow when one has come to terms with the fact that 

victims of the most gruesome violations will not be able to see their nightmares end and hold 

the perpetrators to account, and that the exceptions codified by the AEDPA have amounted 

to very little.419 

 

 

 

 

 
415 United States Court of Appeal, Second Circuit, Smith v. Socialist People’s Libyan Arab Jamahiriya 1996 
judgment, para. 244. 
416 Ibid. 
417 United States Supreme Court, Rubin et al. v. Islamic Republic of Iran et al. February 21 2018. 
418 Stephen P. Mulligan, It Belongs in a Museum: Sovereign Immunity Shields Iranian Antiquities Even When 
It Does Not Protect Iran March 22 2018. 
419 Jennifer Atwood, Rubin v. Islamic Republic of Iran: The Supreme Court’s Textually Veiled Decision to Give 
State Terror Sponsors Immunity March 22 2018, pp. 1005-1006. 
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3.3. Abeyance of accountability 

 

The theory of jus cogens has developed progressively through time, slowly but surely 

attempting to take a larger role in defining the international legal order. As the case law 

examined in this chapter has indicated the journey has neither been without its obstacles nor 

reached a satisfactory destination. If international law proposes to be considered a complete 

legal discipline with functioning enforcement mechanisms, why are the victims of some of 

the most objectionable crimes known to man required to resort to both overt and back 

channel means of diplomacy by their domicile governments in obtaining redress? Worse 

than that, states might even feel compelled to take armed military action as a countermeasure 

and to add weight to its demands of justice.420 Many of the victims of jus cogens violations 

have been disenfranchised and left without any kind of reparation, despite the universally 

condemned nature of the crimes which they have been subjected to. Why have international 

and domestic courts alike found it so difficult to accept any of the various broad 

interpretations of jus cogens demonstrated by the concepts of implied waiver of immunity, 

normative hierarchy, breaches of jus cogens norms not being able to be considered acta jure 

imperii, the prevention of complicity,421 last resort, or any other argument made by the 

plaintiffs in the jurisprudence of the courts? Every judgment by every court in a case 

regarding breaches of peremptory norms of international law as its factual subject matter 

involves vast oceans of human suffering, and it feels inadequate to remark that the stakes 

are high each time the courts are asked to adjudicate. Denying sovereign immunity to the 

offenders would not erase the pain of the victims, but it would go a long way in declaring to 

the world and to the states willing to engage in such behaviour that fundamental human 

rights and peremptory norms of international law are not just empty words printed on paper 

hollow without any material implications except window dressing, but a moral bedrock 

which the value-based international community stands by. In the following subchapters I 

 
420 In some cases these military actions can be part of a state’s geopolitical agenda disguised as 
countermeasures to violations of peremptory norms. Some examples to consider include the United States 
air strikes in Libya in 1986, Iraq in 1993 and Sudan and Afghanistan in 1998, and the military response to 
September 11 attacks against Iraq and Afghanistan. See Mark E. Kosnik, The Military Response to Terrorism 
2000 and Isaac Taylor, Just War Theory and the Military Response to Terrorism 2017. 
421 Complicity implies that if a state does not exercise jurisdiction over a breach of a peremptory norm of 
international law, and instead grants immunity to a state in violation of jus cogens norms, the state itself 
becomes complicit in the act and becomes internationally responsible for not prosecuting a violation 
against the international community as a whole. 



 

58 
 

will discuss some of the most common rationalizations of the impunity awarded to both 

rogue nations, despots and tyrants alike.422 

 

3.3.1. Monstrous cacophony and deteriorating international relations 

 

In the sixty-seventh meeting of the United Nations General Assembly, the delegate of the 

Democratic Republic of Congo Melanie Paoni Tupa said that she remembered 30 senior 

representatives of states who had been the subject of universal jurisdiction, and continued 

that “if each of the United Nations States exerted jurisdiction in those cases, there would be 

a monstrous cacophony taking place.”423 Similarly, the commentators of the Pinochet 

judgment have made claims that the result of heads of state no longer enjoying absolute 

immunity would be uncontrollable chaos, and that such decisions would inevitably lead to 

international conflict.424 Threatening with chaos, unpredictable consequences for 

international relations and the uncertainty of law has been a common sight in the comments 

of the majority views of judgments advocating for a narrow interpretation of jus cogens and 

the division between procedural and substantive norms. This argument ignores the truth that 

sovereign immunity in itself is an evolving concept which has changed from absolute to a 

restrictive split between sovereign and commercial acts of state, and yet no chaos has ensued 

and no relationships have destabilized.425 Advocating for a jus cogens exception to sovereign 

immunity, for breaches of jus cogens invoking the responsibility of states, and for controlled 

universal jurisdiction in cases of jus cogens violations is only arguing for the continuation 

of the progressive development of international law which is already taking place. Somehow 

the claim is being made that the orthodox, conservative, doctrinal, and ethically silent 

approach is critical for the very survival of the entire international legal order,426 when in 

truth mounting evidence is showing that the doors opened by the Pinochet case have only 

lead to victims of breaches of peremptory norms walking through them in their quest for 

 
422 The courts in their judgments have consistently reminded us that these are not justifications of the acts, 
and instead should be considered simply as calculated and objective interpretations of the law and state 
practice without any attached moral statements. 
423 Sixty-seventh General Assembly, Sixth Committee, 12th Meeting, Delegations Urge Clear Rules to Avoid 
Abuse of Universal Jurisdiction Principle, Seek Further Guidance from International Law Commission, 17 
October 2012. 
424 Jeremy Rabkin, First They Came for Pinochet, November 23 1998. 
425 Amnesty International, Germany v. Italy: The Right to Deny State Immunity When Victims Have No Other 
Recourse 2011, para. 18. 
426 Alexander Orakhelashvili, State Immunity and Hierarchy of Norms: Why the House of Lords Got it Wrong 
2007, p. 956. 
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justice in more than a dozen countries in an orderly fashion.427 Diane Orentlicher has 

strikingly noted that human rights advocates and the Human Rights Watch428 have yet to 

identify a country or a set of international relations which would have been destabilized by 

the prosecution of human rights crimes.429 In fact nobody can provide any evidence 

whatsoever of the concrete deterioration of international relationships when immunity is 

denied. In 1996 when the AEDPA became effective, allowing American courts to deny 

immunity from states designated as state sponsors of terrorism and responsible of jus cogens 

violations such as torture and extrajudicial killing, Iran responded by enacting legislation 

which allowed for Iranian victims of United States interference to sue in Iranian courts.430 It 

is strenuous to find any negatives at all in this development, and the relationship between 

these two states was already strained and could hardly be called deteriorating because of 

new legislation. The promotion of comity and good international relationships is a 

reasonable domestic policy goal, but it should not come at the expense of derogating from 

rules of which no derogation is ever permitted. The fear that courts in expanding their 

jurisdiction would lead to dangerous foreign policy repercussions, including the risk of 

losing reciprocal treatment from foreign states,431 seems to embody the ethically untenable 

prioritization of state interests over those of individuals and the confusion of politics and the 

rule of law. 

Orakhelashvili has explained that the doctrine of forum non conveniens432 is a sufficient tool 

in avoiding floods of cases from overwhelming the courts.433 The concern that jus cogens 

establishing universal jurisdiction would lead to forum-shopping and uncertainty seems to 

be hyperbole at best and fearmongering at worst, due to the numerous rules and discretionary 

powers which municipal courts possess for evaluating the basis for jurisdiction, for example 

 
427 Diane F. Orentlicher, Whose Justice? Reconciling Universal Jurisdiction with Democratic Principles 2004, 
pp. 1059-1060. 
428 Human Rights Watch, founded 1978 as the Helsinki Watch, recipient of a Nobel Peace Prize in 1997, is a 
non-governmental organization that researches and lobbies in matters of international human rights. 
429 Orentlicher 2004, p. 1061. 
430 In Francesco Francioni, Access to Justice as a Human Right 2007, Rory Stephen Brown, Access to Justice 
for Victims of Torture 2007, p. 208. 
431 Leslie McKay, A New Take on Antiterrorism: Smith v. Socialist People’s Libyan Arab Jamahiriya 1998, p. 
458, note 123, talking about the statement by the Deputy Assistant Attorney General Stuart Schiffer in 1994 
warning that foreign powers might enact laws in response which are not as narrowly defined or interpreted 
as the AEDPA will be. 
432 The principle of forum non conveniens implies that courts can send cases to other forums which are 
better suited for handling the case, whether it is based on territoriality of the alleged acts, the permanent 
domicile of the defendants or witnesses, or other reasons. 
433 Orakhelashvili 2007, pp. 956-957. 
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the minimum contacts test434 and the real and substantial connection test.435 In situations 

where the plaintiffs have no alternative means of seeking redress the courts need to deny 

immunity and provide a path to obtaining a remedy. In these cases of last resort, the 

minimum standard has to be that if immunity is granted the defendant has to provide an 

alternative remedy.436 

 

3.3.2. Judicial conservatism and the role of the International Law Commission 

 

Macedo wrote that “There is a need for a constitutional vision with a robust conception of 

judicially enforceable rights grounded in the text of the Constitution, in sound moral 

thinking, and in our political tradition. A principled judicial activism would overcome the 

incoherence of the modern Court’s double standard.”437 Other authors have referred this 

more active role by judges as judicial pragmactivism.438 However, in most of the judgments 

examined in this chapter the majorities of the courts have shown to be tremendous adherents 

to the philosophy of judicial restraint,439 asserting to be above any societal and moral 

implications of their decision. However, even the fiercest followers of this type of legal 

interpretation will admit that a rule such as that of sovereign immunity needs to be struck 

down if following it would be unconstitutional. It is impossible to deal with breaches of 

peremptory norms of international law, the highest law of humanity, and not make the ethical 

connection with the constitutional law of states.440 The noble pursuit of justice, no matter 

how abstract the concept may be, is the most significant singularly identifiable purpose of 

 
434 The minimum contacts test is used in the US procedure to find jurisdiction, established in the landmark 
case of International Shoe Co. v. Washington of 1945. 
435 Amnesty International, Germany v. Italy: The Right to Deny State Immunity When Victims Have No Other 
Recourse 2011, para. 23-25. The Supreme Court of Canada has clarified the real and substantial 
connections test in 2012 in Club Resorts Ltd. V. Van Breda. In the Common law of UK likewise offences must 
have a substantial connection with the forum state to establish jurisdiction. 
436 The right to an effective remedy is non-derogable. Human Rights Committee 2001, General Comment 
29, para. 14. Further discussion on immunities see Hazel Fox, In Defence of State Immunity: Why the UN: 
Convention on State Immunity is Important 2008. 
437 Randy E. Barnett, Judicial Conservatism v. A Principled Judicial Activism: Foreword to the “Symposium of 
Law and Philosophy” 1987, p. 273, note 2, citing Stephen Macedo, The New Right V. The Constitution 1987, 
p. 43. 
438 Barnett 1987, pp. 273-274. 
439 Judicial restraint as the opposite of judicial activism implies that judges prefer to defer to precedents 
and to the legislature, and try not to overstep their so called boundaries and create new law. 
440 In some cases the peremptory norms are in fact embedded in the constitutions of states. As Jack Alan 
Levy wrote in As Between Princz and King: Reassessing the Law of Foreign Sovereign Immunity as Applied 
to Jus Cogens Violators 1998, granting immunity to such acts would be unconstitutional. 
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our most fundamental laws,441 and the judiciary must effectuate, empower, and expand upon 

the protection of human rights, as is in their discretion to do, to fulfil the dream of justice 

upon which societies founded on rule of law are built on.442 Judge Edward Domenic Re 

wrote that “courts cannot be oblivious to the consequences of judicial decisions that ignore 

international human rights, and, by inaction or restrictive statutory interpretation, tolerate or 

permit their violation.”443 Unfortunately, this exact judicial restraint and dogmatic approach 

– to rules which should be considered to be ever-changing – consistently demonstrated by 

the courts in Germany v. Italy, Al-Adsani, and Princz makes the majorities of those courts 

guilty of morally reprehensible negligence in disregarding the consequences of their actions. 

It seems that these conservatively minded judges in their opposition of progressivism 

resolutely believe that the ultimate purpose of their judgment is achieving the objectively 

finest and most theoretically, structurally and analytically defensible interpretation of the 

normative reality, when arguably the sole purpose of any court is administering justice 

through the application of law. Deciding cases in accordance with the law is only one of the 

many social functions of courts.444 Naturally, I do not posit to fully know the philosophical 

orientation of these esteemed and acclaimed legal minds. Instead, I am arguing that the cycle 

of deferment445 needs to end, and that the heavy ethical culpability from making the incorrect 

decision should not be shifted to the legislature, the International Law Commission, or to 

other judges of other courts setting the precedent by similarly making the objectively wrong 

choice. As dissenting judges the likes of Cançado Trindade, Yusuf, Van den Wyngaert, 

Ferrari Bravo, and Wald have so eloquently explained in their opinions, many of these 

critical decisions came down to nothing more than a matter of opinion, and could have just 

as well been decided in another way where a more humanitarian end justifies the means, and 

thus altering the course of history. There were neither any insurmountable legal obstacles 

nor dangerous material consequences which would have prevented the judges from taking a 

more activist role and reshaping the international landscape into one where states as the 

 
441 ‘To establish Justice’ is the first and most important objective of the United States Constitution, as  
written in the Preamble of the Constitution of the United States, drafted in 1787. Likewise, the Constitution 
of Finland, in Chapter 1, Section 1, paragraph 2 says “The constitution shall guarantee the inviolability of  
human dignity and the freedom and rights of the individual and promote justice in society.” This promotion  
of justice is at the heart of every set of fundamental rules. 
442 Judge Edward D. Re, Human Rights, International Law and Domestic Courts 1996, p. 74.  
443 Ibid, p. 75. 
444 Arguably a more important function of high courts is through precedents and judicial interpretation 
standing up to those who are the weakest in the society and lack political representation. See David A. 
Strauss, The Death of Judicial Conservatism 2009, pp. 15-16. 
445 See previously note 99. 
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fiduciaries of the people exercise sovereign authority only for the benefit of their 

beneficiaries, the people. 

As discussed in chapter 2.1 the contemporary concept of jus cogens emerged from the 

scholarship of 20th century legal scientists, but the practical uncertainty has its understructure 

in the adversarial relationship between legal positivists and naturalists. Amidst the 

theoretical disagreements regarding the fundamental foundations and functions of the 

international legal order, the International Law Commission left the interpretation and 

application of jus cogens to the courts and to state practice, to be developed progressively 

as a reflection of the political climate,446 and as such the Commission can be argued to carry 

some causal responsibility of courts choosing a narrow interpretation of peremptory norms 

and leaving a trail of disenfranchised terror and torture victims without remedy. Judges are 

looking at the legislature for assistance, while the legislature is petitioning the International 

Law Commission for clarifications on the core concepts of jus cogens and any recommended 

interpretations, but the Commission has customarily answered by leaving the debate for 

states and scholars to decide. It is only understandable, as the International Law Commission 

by itself does not have any legal competency to create law on its own, and acts as a counsel 

to political entities through the process of re-formulating customary international law 

through the drafting of conventions and negotiations between states. The international legal 

system as a whole is therefore dealing with the same conundrum of legitimacy as I have 

mentioned in chapter 3.1.3 regarding the Armed Activities case,447 the worry being that 

because the jurisdiction of the International Court of Justice is based on state consent, if the 

Court would indeed assume a more activist role, any progressive judgments would be 

difficult to enforce. Perhaps the International Court of Justice feels compelled to wait for the 

municipal courts to carry the torch and establish the required state practice which can later 

be referred to. A lauded contemporary scholar once wrote that “with acceptance comes 

observance, then the habit and inertia of continued observance,”448 and I firmly believe that 

if enough high courts make the decision to go through the proverbial wall and make a 

virtuous stand for the fundamental principles of international law, the judiciaries of other 

 
446 Noémie Gagnon-Bergeron, Breaking the Cycle of Deferment: Jus Cogens in the Practice of International 
Law 2019, pp. 54-55. 
447 Ibid, pp. 57-58. 
448 Louis Henkin, How Nations Behave: Law and Foreign Policy 1979, p. 60, quoted by Mizushima Tomonori 
in Denying Foreign State Immunity on the Grounds of the Unavailability of Alternative Means 2008, p. 752. 
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states will inevitably follow because of the moral force of the judgment and the opprobrium 

attached to dismissing that precedent.449 

 

4. The International Law Commission 

 

The International Law Commission has had a monumental effect on both the direction and 

the composition of international law in its capacity as the world’s first and only permanent 

institution for the development of international law.450 The number of topics in which the 

Commission since its birth in 1947451 has submitted final reports in, or is currently in the 

process of doing so, is impressive.452 In the constantly changing political, juridical and 

societal landscape of the international community of states the Commission has needed to 

improvise and adapt with the passing eras, surviving the intimidating tensions between 

dominating global powers and significant ideological changes including the proliferation 

and gradual expansion of international human rights and the burgeoning hegemony of global 

capitalism. Regardless of the Commission’s celebrated achievements in the drafting of 

international treaties, including the Vienna Convention on the Law of Treaties, the 

International Law Commission has redirected its focus more intensely into the progressive 

and gradual side of the development of law, utilizing a steadily growing number of soft law 

instruments453 instead of only drafting treaties.454 The Commission is arguably trying to be 

the tip of the spear in both legal innovation and the reimagination of existing concepts in 

response to many new challenges facing the international legal order, while simultaneously 

being necessitated to justifying its own existence in the face of both state and scholarly 

sceptics.455  In the process of its work the Commission has to be mindful of its own 

legitimacy and the valuable perception of neutrality which gives it the general approval it 

 
449 Michigan Law Review 78, Review of How Nations Behave by L. Henkin 1980, p. 825. 
450 Jeffrey S. Morton, The International Law Commission of the United Nations 2000, p. 102. 
451 Following the 1946 General Assembly Resolution 94 establishing the Committee on the Progressive 
Development of International Law and its Codification, the International Law Commission was founded in 
1947 with Resolution 174 and the approval of the Statute of the International Law Commission. 
452 International Law Commission, Texts, Instruments and Final Reports 2021. The topics include general 
principles of law, peremptory norms of international law, succession of states and governments, 
jurisdictional immunities of states and state officials, nationality, international criminal jurisdiction, crimes 
against humanity, law of the sea, diplomatic intercourse and immunities, responsibility of states and 
international organizations, unilateral acts, most-favoured-nation clause, representation of states, the law of 
treaties and reservations to treaties. 
453 Declarations, principles, guides, guidelines and conclusions. 
454 Hajer Gueldich, Challenges of Codification for the International Law Commission in a Changing 
Landscape of International Law 2020, p. 288. 
455 Christian Tomuschat, The International Law Commission – An Outdated Institution? 2006, pp. 77-78. 
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requires for continuing to fulfil its mandate of codification and development of international 

law.456 The Commission is progressively interpreting the law, producing documents such as 

draft conclusions which are intended to remain permanently non-binding, with the intent 

that they would enable a constructive dialogue with states and encouraging them to use 

international law for regulating their conduct and relationships.457 Treaties described as 

progressive, ahead of their time and without broad state support would not be able to gather 

a sufficient amount of state party signatories to leave a lasting impact in the field of 

international of law.458  Instead, the strategy – and the immeasurable amount of work 

required – of the consolidation and reformation of international customary law into draft 

articles and conclusions has the unlimited potential of highlighting challenging concepts, 

proposing solutions and declaring to the international community of states that the area of 

law in question is ripening for harmonization or even eventual codification.459 Treaty law, 

state practice and opinio juris are all products of the various complex interactions between 

states,460 and as such the International Law Commission is forever bound to avoid 

overstepping its authority and deciding contested matters for the states, and instead 

figuratively speaking mediates, arbitrates, explains and interprets the law as an idealistic 

representation of the legal profession as a whole. 

 

4.1. Draft Conclusions on Peremptory Norms of General International Law 

 

The seventy-first session of the International Law Commission held in Switzerland in 2019 

was a significant step forward in the progressive development of peremptory norms of 

international law. The Commission adopted the Draft Conclusions on Peremptory Norms of 

General International Law (jus cogens)461 on first reading, covering many of the key 

 
456 Noémie Gagnon-Bergeron, Breaking the Cycle of Deferment: Jus Cogens in the Practice of International 
Law 2019, p. 57. 
457 Danae Azaria, ‘Codification by Interpretation’: The International Law Commission as an Interpreter of 
International Law 2020, pp. 171-175. 
458 The area of state succession is an example of an unsuccessful attempt at codification, despite originally 
having high expectations. The Vienna Convention on the Succession of States in Respect of Treaties 1978, 
and the Vienna Convention on Succession of States in Respect of State Property, Archives and Debts 1983 
have only 23 and 7 signatories respectively, despite being open for signature for approximately four 
decades. 
459 The codification of state responsibility in 2001 into the Articles on Responsibility of States for 
Internationally Wrongful Acts is one of the most resounding successes of the International Law 
Commission, and the United Nations General Assembly in its 71st session in 2016 debated the possibility of 
a future convention which would elevate the draft articles to the status of treaty law. 
460 Christian Tomuschat, The International Law Commission – An Outdated Institution? 2006, p. 79. 
461 Hereinafter Draft Conclusions. 
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concepts of jus cogens which the international legal community has requested clarifications 

for, including the definition, identification, application and practical consequences of jus 

cogens.462 Special Rapporteur Dire Tladi (South Africa)463 emphasized that in the process 

of making the Draft Conclusions, the Commission was not concerned whether every scholar 

and state representative would agree with every part of the Draft Conclusions, and instead 

was primarily interested in making jus cogens the subject of an open discussion which would 

lead to further development of the concept.464 This approach seems to correspond with the 

Commission’s modern working method discussed previously. The Commission adopted the 

full Draft Conclusions in one sitting,465 based on the extensive research and study by the 

Special Rapporteur Dire Tladi and the reports which he submitted during the previous four 

years. The Special Rapporteur made his first report on jus cogens to the Commission in 

March 2016, second in March 2017, third in February 2018 and fourth in January 2019 just 

six months prior to the eventual adoption of the Draft Conclusions. The first report covered 

everything from historical evolution, legal nature, theory and core elements of jus cogens, 

and laid out a plan for future work on the subject.466 The second report was focused on the 

principal and secondary criterions for the establishment of jus cogens norms.467 The third 

report discussed the consequences of peremptory norms both generally and in the area of 

state responsibility.468 The fourth report proposed an illustrative list of norms classified as 

jus cogens, and discussion on whether to include such a list in the final Draft Conclusions.469 

The Draft Conclusions consist of four separate parts, each seemingly loosely based on one 

of the annual reports of the Special Rapporteur, and an annex which is essentially a non-

exhaustive list – submitted without prejudice470 – of jus cogens norms which the 

 
462 Dire Tladi, The International Law Commission’s Draft Conclusions on Peremptory Norms of General 
International Law (jus cogens): Making Wine from Water or More Water than Wine 2020, p. 244. 
463 Dire Tladi, born 20 April 1975, LLB, LLM, LLD, professor of international law at the University of Pretoria, 
was appointed in May 2015 to the United Nations International Law Commission as Special Rapporteur to 
work on jus cogens. 
464 Dire Tladi 2020, pp. 246-247. 
465 Ibid. 
466 International Law Commission, sixty-eight session, First report on jus cogens by Dire Tladi, Special 
Rapporteur 2016, chapters IV and V. 
467 International Law Commission, sixty-ninth session, Second report on jus cogens by Dire Tladi, Special 
Rapporteur 2017, chapter III. 
468 International Law Commission, seventieth session, Third report on peremptory norms of general 
international law (jus cogens) by Dire Tladi, Special Rapporteur 2018, chapter III. 
469 International Law Commission, seventy-first session, Fourth report on peremptory norms of general 
international law (jus cogens) by Dire Tladi, Special Rapporteur 2019, chapter IV. 
470 In legal text when something is stated ‘without prejudice’, the intent is to encourage a settlement of  the 
dispute without waiving any rights or conceding any existing arguments. In short speaking freely without 
the fear of having your words being used against you later. 
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Commission has previously referred to as having that status. The final list in the annex of 

the Draft Conclusions is therefore neither an exhaustive list of all peremptory norms, nor a 

definitive list of norms which the international community accepts as peremptory, and 

instead should be considered as simply a list of some norms previously referred to as having 

the status of jus cogens.471 Overall, the language and theme of the Draft Conclusions appears 

compressed, and the Conclusions were received by the governments of states with mixed 

reactions. However, the comments by governments should not at this point be considered to 

amount to any type of final declaration of either an endorsement or opposition of the Special 

Rapporteur’s work, and arguably most of all reflect the different ideological bases upon 

which the various states and scholars stand on. The Special Rapporteur noted that the 

Commission in the process of producing the Draft Conclusions had a sufficient – but not 

particularly vast – amount of state practice at its disposal, but as always had to heed its own 

mandate in the progressive development of international law.472 The Commission is not in 

the position of deciding an incredibly old theoretical conflict between legal positivists and 

naturalists,473 and instead while showing neither side of the issue any preference aims to 

explicate and interpret existing state practice and the scholarly writings on the theory of jus 

cogens, to provide a framework for the systematization of jus cogens for the benefit of all.474 

Despite these constraints and limitations on the scope of the project, a document from the 

International Law Commission intended to provide assistance to both judges, lawyers and 

scholars in the determination and consequences of peremptory norms is most welcome, not 

only because of plausible direct consequences as a source of law475 in the jurisprudence of 

the courts, but because of the immanent symbolism in bringing peremptory norms to light 

from the deepening shadows cast by Germany v. Italy and Al-Adsani. I will analyze each 

 
471 For example, pirates, hostis humani generis, and the universal prohibition of piracy, far and wide 
considered a peremptory norm of international law, is not mentioned in the annex. Sean D. Murphy, 
Peremptory Norms of General International Law (Jus Cogens) and Other Topics: The Seventy-First Session 
of the International Law Commission 2020, p. 71, note 16. 
472 Dire Tladi 2020, p. 247. 
473 Considering the history of the theories it seems unlikely that this confrontation will be settled soon. 
474 Dire Tladi 2020, p. 248. 
475 The International Law Commission is the most esteemed body with expertise in international law, and its 
publications qualify under Article 38 paragraph 1(d) of the Statute of the International Court of Justice as a 
subsidiary source of law. The ICJ continues to refer to the work of the International Law Commission in 
determining the customary status of legal norms. The special type of authority which the Commission 
enjoys is based not only on its expertise or its neutrality but also on its nature in representing the entire 
world because of its composition. See Laurence Boisson de Chazournes, The International Law Commission 
in a Mirror – Forms, Impact and Authority 2019, pp. 148-149. 
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part of the Draft Conclusions and the commentaries by states separately before moving on 

to draw any wider conclusions. 

 

4.1.1. Definition and nature of jus cogens 

 

The first part of the Draft Conclusions consisting of three provisions serves as the 

introduction establishing both the purpose of the document and the definition and general 

nature of peremptory norms of international law. Conclusion 1 serves as a statement of 

intent, establishing the scope of the Draft Conclusions as concerning the identification and 

legal consequences of jus cogens. Conclusion 2 is a restatement of the definition set in 

Article 53 of the Vienna Convention on the Law of Treaties.476 The VCLT definition has 

been slightly modified to not include the phrase “for the purposes of the present 

Convention,” because the definition has become generally accepted to apply beyond the 

scope of the VCLT.477 Conclusion 3 states on the general nature of jus cogens that 

“peremptory norms of general international law (jus cogens) reflect and protect fundamental 

values of the international community, are hierarchically superior to other rules of 

international law and are universally applicable.” This Conclusion has been opposed by a 

minority in the Commission,478 arguing that using terms such as hierarchy and fundamental 

values was wholly ambiguous and amounts to unnecessary legal innovation as opposed to 

the codification of existing state practice.479 Some have expressed concerns whether 

Conclusion 3 should be read as codifying additional criteria for the identification of 

peremptory norms.480 The Special Rapporteur has clarified that the characteristics in 

Conclusion 3 are not intended as criterions,481 and instead serve to provide an indication and 

support to a claim that a norm is in fact a peremptory norm of international law if it reflects 

and protects fundamental values, is hierarchically superior and universally applicable.482 To 

 
476 VCLT, Article 53: “A treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of 
general international law. For the purposes of the present Convention, a peremptory norm of general 
international law is a norm accepted and recognized by the international community of States as a whole as 
a norm from which no derogation is permitted and which can be modified only by a subsequent norm of 
general international law having the same character.” 
477 Dire Tladi 2020, p. 249. 
478 Opposed by Wood, Nolte, Murphy, Forteau, Singh, Kolodkin, Huang. 
479 Dire Tladi 2020, p. 250, note 27. 
480 Sean D. Murphy, Peremptory Norms of General International Law (Jus Cogens) and Other Topics: The 
Seventy-First Session of the International Law Commission 2020, p. 69. 
481 Draft Conclusions on peremptory norms of general international law (jus cogens) 2019, Conclusion 3 
commentary, para. 16. 
482 Dire Tladi 2020, p. 251. 
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me it seems that Conclusion 3 goes further than that, and can be read as an affirmation of 

the normative hierarchy theory.483 Likewise, the universality of application could certainly 

be read to provide support to arguments in favour of universal and non-consent-based 

jurisdiction in cases involving breaches of peremptory norms. However, in an earlier report, 

the Special Rapporteur noted that the universal applicability should be understood to flow 

from the non-derogable aspect of jus cogens, answering the question of who jus cogens 

applies to but not how.484 

 

4.1.2. Identification of peremptory norms 

 

Part two includes six Conclusions which address the criteria for the identification of 

peremptory norms. Conclusion 4 refers to the requirements in Article 53 of the VCLT and 

establishes a two-step process for identification,485 stating that a jus cogens norm must firstly 

be a norm of general international law, and secondly accepted and recognized by the 

international community of states. Based on Conclusion 5, the most common basis for jus 

cogens is customary international law, and uncommonly the foundation can be a treaty 

provision or general principles of law, but according to the Study Group on Fragmentation 

of International Law there is no accepted singular definition of general international law and 

the meaning should always be taken in context.486 The acceptance and recognition part of 

the identification process is explained in Conclusion 6 to be different than regarding ordinary 

norms of international law, requiring evidence of the acceptance of the peremptory character 

of the norm as opposed to only acceptance of the existence of the norm itself. It has been 

noted by scholars – and affirmed by the Special Rapporteur – that this suggests a requirement 

for a double acceptance, firstly as a norm of  international law (opinio juris sive necessitatis) 

and secondly as a peremptory norm of international law (opinio juris cogentis).487 

 
483 International Law Commission, sixty-eight session, First report on jus cogens by Dire Tladi, Special 
Rapporteur 2016, paragraph 69. 
484 Ibid, paragraphs 66-68. 
485 Draft Conclusions on peremptory norms of general international law (jus cogens) 2019, Conclusion 4 
commentary, para. 6. 
486 Ibid, Conclusion 5 commentary, para 2. See also International Law Commission, fifty-eight session 2006, 
Fragmentation of International Law: Difficulties Arising From the Diversification and Expansion of 
International Law, Report of the Study Group of the International Law Commission, Finalized by Martti 
Koskenniemi. 
487 Jure Vidmar and Erika de Wet characterized the requirement as a double acceptance. International Law 
Commission, sixty-ninth session, Second report on jus cogens by Dire Tladi, Special Rapporteur 2017, para. 
77. 
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The international community of states as a whole is elucidated in Conclusion 7 to mean a 

very large majority of sovereign states specifically, and not for example international 

organizations or scholars.488 The Commission emphasized that in some instances the 

practice of organizations may contribute to customary international law, but that it is 

primarily the practice of states that has relevance.489 Conclusion 7 resolves one debate 

discussed earlier in this thesis regarding the definition of acceptance and the type of majority 

or unanimity required, affirming the non-consensual characteristic of jus cogens being 

binding on even the minority of states which did not expressly consent to it, or in fact even 

objected to it. The last two Conclusions of the part describe a non-exhaustive list490 of 

different types of material evidence that may amount to acceptance, and categorize 

judgments by international courts and tribunals and the works of expert bodies similarly as 

in Article 38 (1)(d) of the ICJ Statute as subsidiary means for establishing the jus cogens 

character of norms. 

 

4.1.3. Legal consequences 

 

Part three starts by examining the legal consequences for treaties, other obligations and those 

under the law of state responsibility, and finishes with guidance for interpretation consistent 

with peremptory norms and the procedural requirements in case of a dispute.491 The first 

part of Conclusion 10 is nearly identical with first phrase of Article 53 of the VCLT with 

the added elaboration that such provisions have no legal force, while the second part follows 

Article 64 of the VCLT regarding the emergence of new peremptory norms. Conclusion 11 

establishes rules for situations where only parts of the treaty provision are in conflict with 

peremptory norms, following Article 44 of the VCLT regarding the separability of treaty 

provisions, the general rule being that treaties become void ab initio if they conflict with 

either pre-existing or newly emerging peremptory norms.492 Conclusion 12 refers to two 

obligations as consequences for the breach; the elimination of the consequences as far as 

 
488 Dire Tladi 2020, p. 253. 
489 International Law Commission, sixty-ninth session, Second report on jus cogens by Dire Tladi, Special 
Rapporteur 2017, para. 71. 
490 Draft Conclusions on peremptory norms of general international law (jus cogens) 2019, Conclusion 8 
commentary, para. 3.  
491 Dire Tladi 2020, p. 254. 
492 Draft Conclusions on peremptory norms of general international law (jus cogens) 2019, Conclusion 11 
commentary, para. 4. 
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possible of any acts performed in reliance of the treaty in conflict with peremptory norms,493 

and the bringing of all relations back to conformity with jus cogens.494 Both of these 

obligations are uniform with Article 71 of the VCLT. However, the last of the provisions 

covering the legal consequences of treaties in conflict with jus cogens, Conclusion 13 does 

not follow the VCLT and instead codifies the ILC’s Guide to Practice on Reservations to 

Treaties, stating that reservations – while not strictly prohibited – to treaty provisions do not 

allow derogation from the binding nature or the effects of peremptory norms.495 

Conclusion 14 states that a rule of customary international law does not come into existence 

if it conflicts with a peremptory norm, with the added clarification that if the new customary 

law in question is in fact an emerging peremptory norm of international law it can indeed 

come to existence and modify the existing jus cogens norm.496 It continues to state that 

ordinary customary international laws become void ab initio if they conflict with peremptory 

norms, and that the persistent objector rule does not apply to jus cogens. Conclusion 14 is 

therefore another affirmation of the hierarchical superiority of jus cogens, but does not 

resolve the issue of courts interpreting the customary law of sovereign immunity as a 

preliminary matter which is not in conflict with peremptory norms. It does however confirm 

that objecting to peremptory norms does not prevent their emergence, and that if a very large 

majority of the international community of states accepts and recognizes the peremptory 

norm the persistent objection falls away completely and the norm becomes binding on the 

state which did not consent to it.497 Conclusions 15 and 16 state relatively straightforwardly 

that obligations created by unilateral acts of states and international organizations – 

including the UN Security Council – which conflict with peremptory norms cease to exist 

and do not create those obligations. The most crucial clarification in Conclusion 16 is that 

regardless of Article 103 of Charter of the United Nations stating that obligations under the 

Charter prevail over other rules of international law, they do not prevail over peremptory 

norms of which no derogation is permitted.498 Conclusions 17 and 18 explain the relationship 

of jus cogens and state responsibility, stating that all states are entitled to invoke the 

 
493 Ibid, Conclusion 12 commentary, paragraphs 3 and 4. 
494 Ibid, para. 5. 
495 Dire Tladi 2020, p. 255. 
496 Ibid, p. 256. 
497 Draft Conclusions on peremptory norms of general international law (jus cogens) 2019, Conclusion 14 
commentary, para. 10. 
498 Draft Conclusions on peremptory norms of general international law (jus cogens) 2019, Conclusion 16 
commentary, para. 4. 
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responsibility of another state for breaches of jus cogens norms because peremptory norms 

give rise to obligations erga omnes, and that no circumstance precluding wrongfulness may 

be invoked in such cases. Conclusion 19 adds the obligation of states to bring to an end and 

not recognize as lawful a serious breach of jus cogens. These three Conclusions are based 

on ARSIWA,499 the Conclusion 17 right to invoke the responsibility of another state being 

exercised according to Articles 42 and 48,500 Conclusion 18 being rooted in Article 26 and 

Conclusion 19 in Articles 40 and 41.501 The Commission noted that despite the duty to bring 

to an end serious breaches of jus cogens and the availability of unilateral action by states in 

such circumstances, the emphasis should be on collective and cooperative measures inside 

the framework of the United Nations and through General Assembly and Security Council 

resolutions.502 Conclusion 20 states that ordinary rules of international law should be 

interpreted and applied to be consistent with jus cogens norms, essentially rewording Article 

31(3)(c) of the VCLT,503 but applying to all types of international law and not only treaties. 

Conclusion 21 adds a process – without prejudice to the procedural requirements enshrined 

in the VCLT Articles 65, 66, 67504 and the rules concerning the jurisdiction of the ICJ – for 

states in invoking jus cogens as a ground for the invalidity of another rule of international 

law, with the clear aim of inspiring states to use international dispute resolution mechanisms 

including the International Court of Justice for resolving their conflicts.505 

 

4.1.4. General provisions 

 

The last part consists of only two provisions. Conclusion 22 states that the Draft Conclusions 

are without prejudice to consequences which specific jus cogens norm may otherwise entail. 

Basically the function of this provision is to simply explain that the legal consequences 

described in the Draft Conclusions are of a general nature and do not attempt to explain the 

 
499 Articles on the Responsibility of States for Internationally Wrongful Acts 2001 (ARSIWA). 
500 Draft Conclusions on peremptory norms of general international law (jus cogens) 2019, Conclusion 17 
commentary, para. 6. 
501 Dire Tladi 2020, p. 258. 
502 Draft Conclusions on peremptory norms of general international law (jus cogens) 2019, Conclusion 19 
commentary, paragraphs 3-5. 
503 Ibid, Conclusion 20 commentary, para. 4. 
504 Dire Tladi 2020, p. 259. 
505 Draft Conclusions on peremptory norms of general international law (jus cogens) 2019, Conclusion 21 
commentary, para. 8. 
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content or consequences of specific peremptory norms.506 The Special Rapporteur has 

expressly pointed out that the intention of Conclusion 22 is that regardless of the fact that 

the effects of peremptory norms on the application of jurisdiction and sovereign immunity 

are not explicitly stated as legal consequences of peremptory norms, the Draft Conclusions 

should not be interpreted to say that the consequences do not exist.507 The without prejudice 

formulation was chosen to replace two rejected draft conclusion proposals which attempted 

to spell out that states have a duty to exercise jurisdiction over jus cogens violations 

committed by their nationals or on their territory.508 The rejected draft conclusion 22 

establishing jurisdiction over breaches of peremptory norms seemingly would have codified 

the ruling in Ferrini, and draft conclusion 23 denying immunity ratione materiae regarding 

jus cogens violations the ruling in Pinochet, but opposition to these proposals509 resulted in 

the more open-ended without prejudice wording now in Conclusion 22. The fact that 

peremptory norms have consequences on immunity is mentioned in the commentary, but 

what those consequences are is left for further state practice.510 Conclusion 23 states that the 

non-exhaustive list of peremptory norms in the annex previously referred to by the 

Commission is without prejudice to other existing peremptory norms and to ones emerging 

in the future. 

 

4.2. Comments by governments 

 

The reception of the Draft Conclusions was generally positive, states expressing gratitude 

and appreciation to the colossal amount of work done by the Special Rapporteur and 

underlining the importance of the topic, but powerful criticism and opposition by some 

major political powers dampens the mood of the first impression. The Nordic countries noted 

that because varied state practice poses challenges for the codification of jus cogens, the 

Draft Conclusions should not be understood as a new normative framework and instead 

 
506 Draft Conclusions on peremptory norms of general international law (jus cogens) 2019, Conclusion 1 
commentary, para. 3 and Conclusion 22 commentary para. 2. 
507 Dire Tladi 2020, p. 260. 
508 Sean D. Murphy, Peremptory Norms of General International Law (Jus Cogens) and Other Topics: The 
Seventy-First Session of the International Law Commission 2020, p. 70. 
509 The international criminal liability exception to head of state immunity instead appears in Article 7 of the 
Draft Articles on the Immunity of State Officials. See Rosanne van Alebeek, The “International Crime” 
Exception in the ILC Draft Articles on the Immunity of State Officials from Foreign Criminal Jurisdiction: Two 
Steps Back? 2018. Also Fifth report on immunity of State officials from foreign criminal jurisdiction 2016.  
510 Draft Conclusions on peremptory norms of general international law (jus cogens) 2019, Conclusion 22 
commentary, para. 3 and Conclusion 22 commentary para. 4. 



 

73 
 

should be read alongside pre-established interpretations.511 They continued by warning of 

the perceived dangers of the non-exhaustive list in Conclusion 23 preventing the emergence 

of new norms.512 Australia considered that the Draft Conclusions and their commentaries 

are essential for providing guidance to both domestic and international courts, while 

remarking that the dispute resolution mechanism in Conclusion 21 is unnecessary.513 

Belgium welcomed the Draft Conclusions in their entirety, and only asked for more concrete 

examples of practical applications, and the possible future expansion by stating that jus 

cogens forms a part of the public order within national legal systems.514 France thanked the 

Commission for engaging the international community of states in an open dialogue about 

the development and status of jus cogens, but noted that the Draft Conclusions does not 

seem to offer only guidance for interpretation but also contains prescriptive provisions.515 

France objected to international organizations and expert bodies qualifying as subsidiary 

means for the determination of peremptory norms, and more generally stated that the 

existence of an international hierarchy of norms with jus cogens at the top is now 

indisputable.516 Italy underlined the role and importance of jus cogens in protecting the 

fundamental interests of the international community as a whole, but noted that the main 

practical value of the Draft Conclusions seems to be collecting various characteristics and 

effects of peremptory norms into one document.517 Italy lamented the fact that the 

Commission did not use its own rules to identify an exhaustive list of currently existing 

peremptory norms, and the fact that the key issue of sovereign immunity in cases of jus 

cogens violations was left functionally unaddressed, but reminded that the work on the 

project of jus cogens continues.518 Japan similarly asked the Commission to further clarify 

the relationship between substantive peremptory norms and procedural rules.519 Netherlands 

 
511 International Law Commission, information for 73rd session, Joint Nordic comments and observations on 
the ILC draft conclusions on peremptory norms of general international law (jus cogens) 2021. 
512 Ibid. 
513 International Law Commission, information for 73rd session, Comments and observations of the 
Australian Government 2021. 
514 International Law Commission, information for 73rd session, Observations of the Kingdom of Belgium 
regarding the draft conclusions on peremptory norms of general international law (jus cogens) 2021. 
515 International Law Commission, information for 73rd session, Comments and observations of France on 
the draft conclusions on peremptory norms of general international law (jus cogens) adopted by the 
International Law Commission 2021. 
516 Ibid. 
517 International Law Commission, information for 73rd session, Observations of Italy to the ILC Conclusions 
on Peremptory Norms of General International Law (Jus cogens) 2021, para. 4. 
518 Ibid, paragraphs 36-38. 
519 International Law Commission, information for 73rd session, Comments by the Government of Japan to 
the ILC’s Draft Conclusions on Peremptory Norms of General International Law 2021. 
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likewise observed that the Commission was disappointedly avoiding to decide the 

theoretical debate between those who believe that to guarantee the effectiveness of 

peremptory norms they must be allowed to overcome all lower-ranked norms, and those who 

believe that legal consequences can arise only from conflict and that none exists between 

procedural and substantive norms.520 Switzerland went even further than Italy in their 

support for the Draft Conclusions and proposed a number of additional peremptory norms 

based on core human rights principles.521  

Russia as nearly an ideological polar opposite was more restrained about the success of the 

Draft Conclusions, criticizing a number of provisions, and strictly opposing the 

Commission’s definition of the international community of states as a whole consisting of a 

very large majority and therefore leading to binding legal obligations on non-consenting 

states in the small minority.522 United Kingdom was similarly unemotional, and thought that 

the topic should be confined to methodology instead of the identification of specific norms 

or their content because of the sensitive nature of the subject and the lack of state practice.523 

Because of the uncertainties in the theoretical nature of jus cogens the UK opposed the 

general definition in Conclusion 3524 and to an extent Conclusions 7 and 14, noting that the 

international community has to include states across all regions and continents, and 

considered that there exists no state practice which would indicate that persistent objectors 

cannot object to a customary international law which is in the process of being considered a 

peremptory norm of international law by the international community of states as a whole.525 

The United Kingdom as a permanent member of the United Nations Security Council also 

strictly opposed Conclusion 16, arguing for the lack of state practice on the notion that states 

would not need to comply with a Security Council resolution due to an alleged conflict with 

jus cogens norms.526 Unsurprisingly the UK also objected to all progressive hints of jus 

 
520 International Law Commission, information for 73rd session, Comments and observations on the ILC 
draft conclusions on peremptory norms of international law (jus cogens) by the Kingdom of Netherlands 
2021, chapter 4 para. 1. 
521 International Law Commission, information for 73rd session, Comments and observations by Switzerland 
on the topic “Peremptory norms of general international law (jus cogens)” 2021. 
522 International Law Commission, information for 73rd session, Comments by the Russian Federation on the 
topic “Peremptory norms of general international law (jus cogens)” 2021. 
523 International Law Commission, information for 73rd session, Comments and observations of the United 
Kingdom of Great Britain and Northern Ireland 2021, para 6. 
524 Conclusion 3 on the general nature of peremptory norms, which states that jus cogens norms reflect and 
protect fundamental values and are hierarchically superior and universally applicable. 
525 International Law Commission, information for 73rd session, Comments and observations of the United 
Kingdom of Great Britain and Northern Ireland 2021, paragraphs 11 and 18. 
526 Ibid, para. 19. 
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cogens overcoming immunities, and recommended Conclusions 22 and 23 to be dropped 

altogether.527 The comments of the United States followed a kindred theme, opening with 

criticism of the style of the Commission’s contemporary work,528 finding confusion and 

ambiguities in numerous provisions, and questioning the intent behind the Draft Conclusions 

because of argued lack of state consent to the codification of the topic.529 The US objected 

to Conclusions 19 and 21 due to the nature of these provisions establishing binding 

obligations as a progressive development instead of a straightforward codification of 

existing customary international law,530 and emphasized that the entire document including 

Conclusions 10-14 and 16 suffers from this progressivism.531 The US opposed a large part 

of the Draft Conclusions, believing that the fundamental values of the international 

community as a concept is vague and undefined, describing the term hierarchically superior 

as redundant and unbeneficial, and recoiling from the general notion of a normative 

hierarchy.532 The United States also rigorously opposed Conclusion 7 on similar terms as 

Russia, and overall proposed Conclusions 3, 5, 7, 10, 11, 12, 13, 14, 16, 19,  21 and 23 be 

deleted, mostly due to the argued lack of supporting state practice and the Commission 

allegedly confusing the codification of de lege lata with de lege ferenda.533  

However, codification by interpretation falls clearly within the Commission’s mandate of 

progressive development of international law.534 The dogmatism and traditionalism 

illustrated by the comments of the United States appears to demonstrate an intentional 

misunderstanding of the work of the Special Rapporteur and the objective aim of the Draft 

Conclusions in bringing the topic of jus cogens to light and making it the subject of an honest 

and open international discussion. It seems justified to note that the harshest critique came 

from the states which are considered the most active players in the global political scene and 

historically consistently involved in a number of armed conflicts and humanitarian crises, 

and therefore have the most to lose from a broad interpretation and progressive evolution of 

 
527 Ibid, paragraphs 25 and 27. 
528 Guidelines and draft conclusions instead of draft articles aiming at conventions leading to treaties. 
529 International Law Commission, information for 73rd session, Comments of the United States on the 
International Law Commission’s Draft Conclusions on Peremptory Norms of General International Law (Jus 
Cogens) and Draft Annex 2021, pp. 1-2. 
530 Ibid, p. 2. 
531 Ibid. p. 3. 
532 Ibid, p. 4. 
533 The alleged confusion of codification of existing norms and proposals for the progressive development 
of future law. Ibid, pp. 1-17. 
534 Danae Azaria, ‘Codification by Interpretation’: The International Law Commission as an Interpreter of 
International Law 2020, pp. 199-200. 
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the concept of jus cogens. These same states command immense political power because of 

their status as permanent members of the Security Council and as nuclear-weapon states, 

have a history of callous and calculated violations of peremptory norms,535 and obviously 

would like to retain their position at the center of the international community of states while  

avoiding litigation.536 It is arguable that these states neither need nor want jus cogens and 

the enforcement of the interests of states and their residents through the judiciary, 

considering the leverage they already hold through both political and military strong-arm 

tactics and their unbridled and global financial might. A fully developed and unleashed 

doctrine of jus cogens in the hands of independent and impartial courts and tribunals has the 

fearsome potential of diluting that power by placing the interests of individuals of the 

international community as a whole over the interests of a few particular states desperately 

holding on to conservatism and the eternal permanence of the status quo. 

 

4.3. Progressive development of international law 

 

The Draft Conclusions received some critique not only by state governments but also by 

certain members of the International Law Commission. However, not all of the criticism 

was implying that the Special Rapporteur had gone too far in the progressive development 

of international law – Eduardo Valencia Ospina argued that the Special Rapporteur could 

 
535 The United States has a long history of torture as official state practice, used as an enhanced 
interrogation technique. The US is guilty of for example waterboarding, stress positions, forced standing, 
forced nudity, threats of harm to person and family, sleep deprivation, use of loud music, prolonged 
solitary confinement, and confinement in small spaces. Human Rights Watch, USA and Torture: A History of 
Hypocrisy 2014. See also Richard Norton-Taylor and Suzanne Goldenberg, Judge’s anger at US torture 2006. 
Another example would be the violation of the jus cogens prohibition of aggression during the 2003 
invasion of Iraq by the United States, United Kingdom and a coalition of the willing. See International 
Commission of Jurists, ICJ deplores moves toward a war of aggression on Iraq 2003. China is allegedly 
responsible of gross violations of the jus cogens prohibitions of crimes against humanity, slavery, torture 
and racial discrimination and apartheid at least since 2017 in the Xinjiang province. See Sophie Ryan, 
Atrocity Crimes in Xinjiang: Moving beyond Legal Labels 2021. Also Rakhima – Satyawati, Gross Violations of 
Human Rights Veiled within Xinjiang Political Reeducation Camps 2019. Russia has arguably violated the jus 
cogens prohibition of aggression in Georgia in 2008, Ukraine in 2014, and Syria in 2015. See Patrycja 
Grzebyk, The Annexation of Crimea in the Light of the Definition of Aggression. Does Prohibition of 
Aggression apply to Russia? 2017. See also NATO Association, A Timeline of Russian Aggression 2021. 
Internet: https://natoassociation.ca/a-timeline-of-russian-aggression/. Russia’s track record on the use of 
torture is similarly not unblemished. See on the subject recently Finley Muratova, A Video Leak Reveals the 
Use of Rape as Torture in Russian Prisons 2021. Also Reuters, Russia puts man who leaked prison torture 
videos on wanted list 2021. Also Sania Yusupova, ‘People Would Scream For Hours’: Former Inmates Shed 
Light on Recent Russian Torture Revelations 2021. 
536 United States, Russia and China have not ratified or signed the Rome Statute of the International 
Criminal Court and continue to obstruct the function of the ICC in the United Nations Security Council. Joel 
Jaeger, U.S., Russia, China Hamper ICC’s Reach 2014. 
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have gone further and been bolder.537 Likewise, Charles Jalloh criticized that the 

Commission missed the chance of using the newly identified methodological tools for 

constructing an exhaustive list of peremptory norms.538 The Special Rapporteur has admitted 

that many of the provisions in the Draft Conclusions are based on existing treaties and 

customary law.539 This fact should not be used as a valid criticism of any kind on the Draft 

Conclusions, remembering that the International Law Commission is not in a position to 

create new law and instead develops these concepts through reorganizing the chaos into a 

more coherent form, systematizing and characterizing the rules, establishing the relevant 

connections between them,540 and codifying what is then learned by a process of adaptive 

interpretation. This codification may lead to new perspectives and standpoints and the 

progressive development of international law. It is apparent that the Draft Conclusions, as 

presented, have already attracted major opposition from the governments of the most 

powerful states, and had the Special Rapporteur progressed with greater strides the entire 

project would have been in peril based on the lack of state practice supporting such rapid 

development and expansion. 

Despite treading softly, considering the long-standing uncertainty, the small steps taken by 

the Draft Conclusions represent a giant leap for the progress of jus cogens and humankind 

as a whole.541 The work done by Special Rapporteur Dire Tladi and the International Law 

Commission amounts to a new hope for the enforcement of human rights and the 

responsibility of states for serious breaches of our most fundamental values. The Draft 

Conclusions constitute a fresh beginning for the discussion,542 the car is now out of the 

garage and moving steadily forward,543 and where it goes from here depends on how courts 

 
537 International Law Commission, seventy-first session, Fourth report on peremptory norms of general 
international law (jus cogens) by Dire Tladi, Special Rapporteur 2019, para. 5 note 8. 
538 Dire Tladi 2020, p. 267, note 100. 
539 Ibid, p. 261. 
540 Ibid. 
541 Credit for the choice of words to Neil Armstrong, “That’s one small step for man, one giant leap for 
mankind” July 20 1969. Jus cogens serves the purest interests of every human society on Earth. 
542 The debate before could be characterized as a million small voices speaking in the dark, every argument 
representing some kind of philosophical and ideological background, nobody giving any ground or 
admitting the possibility of being in the wrong and with no conclusion in sight. The new discussion started 
by the most respected and celebrated institution for the codification and development of international law 
began with the establishment of basic methods and the core principles of jus cogens to build upon. 
543 Ian Brownlie once said that jus cogens was like the car that never left the garage, and this phrase has 
been used numerous times to describe the unfortunate situation. Dire Tladi wrote that the Draft 
Conclusions are a landmark effort to get the proverbial car out of the garage. Dire Tladi, The International 
Law Commission’s Draft Conclusions on Peremptory Norms of General International Law (jus cogens): 
Making Wine from Water or More Water than Wine 2020, p. 269. 
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and highly qualified scholars of note respond to the Draft Conclusions in the coming years. 

Based on the Draft Conclusions, peremptory norms now have a definition founded on the 

protection of fundamental human rights with universal applicability extending far beyond 

the scope of the law of treaties.544 Importantly, a conditional understanding of the normative 

hierarchy theory of international law has triumphed,545 and the definitions of the terms 

acceptance and international community of states as a whole have been explained to mean a 

very large majority instead of unanimity, confirming that jus cogens is capable of miracles 

such as creating binding legal obligations on sovereign states which did not explicitly 

consent to them.546 Conclusion 7 therefore represents a monumental step forward in the long 

debate between legal positivists and naturalists in international law, perhaps leading to 

further examination on the merits of the application of these two theories and whether a 

more evolved hybrid view of naturalistic legal positivism would be more appropriate.547 

Likewise, subjecting United Nations Security Council resolutions under peremptory norms 

of international law constitutes both concrete and symbolic steps towards a value-based 

international legal order where the acts even by superpowers have their limits set by a new 

jus gentium, a higher law based on moral obligations and the fundamental interests of 

humankind.548 The Commission, despite failing to codify the judgments in Eichmann, 

Guatemala Genocide,549 Scilingo Manzorro,550 and Pinochet in Conclusion 22,551 did not 

leave the subject of immunities unanswered entirely. The Commission has addressed the 

issue of immunity ratione materiae in criminal proceedings regarding breaches of 

peremptory norms in the Draft Articles on the Immunity of State Officials as recently as in 

the seventy-first session.552 Finally, the dispute resolution process in Conclusion 21 – 

extending further than the VCLT ever could – makes a significant contribution to the 

enforcement and application of peremptory norms by creating a process for invoking the 

 
544 Draft Conclusions 2019, Conclusion 2 commentary, paragraphs 1-2. 
545 Ibid, Conclusion 3 commentary, paragraphs 8-9. 
546 Ibid, Conclusion 7 commentary, para. 5. 
547 Dan Priel, The possibility of naturalistic jurisprudence, Legal positivism and natural law theory revisited 
2017. 
548 Draft Conclusions 2019, Conclusion 16 commentary, para. 4. 
549 Spanish Constitutional Court, Menchú Tumm and Others v. Two Guatemalan Government Officials and 
Six Members of the Guatemalan Military 2005. The case was about the jurisdiction of Spanish courts over 
jus cogens violations (genocide) committed in the territory of Guatemala.  
550 Spanish Supreme Court, Scilingo Manzorro (Adolfo Francisco) v Spain 2007. The case was about the 
jurisdiction of Spanish courts over crimes against humanity committed in the territory of Argentina. 
551 Dire Tladi 2020, p. 265, note 96. 
552 International Law Commission, seventy-first session, Seventh report on immunity of State officials from 
foreign criminal jurisdiction, by Concepción Escobar Hernández, Special Rapporteur 2019. 
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invalidity or termination of a treaty or customary law by referring the matter through 

preliminary negotiations to the International Court of Justice. The ground covered by 

Conclusion 21 should not be underestimated, as the evident lack of non-consensual 

enforcement has historically been one of the greatest criticisms of international law and its 

goal of supporting order and the advancement of peace, stability and the protection of human 

rights and the environment. 

 

5. Conclusion 

 

In this thesis I have examined the historical reasons behind the persistent theoretical and 

practical uncertainties involved in the concept of jus cogens, the argumentation used by 

international, regional and domestic courts regarding its applications, both actual and 

hypothetical consequences of both broad and narrow interpretations, and the recent progress 

made by the Draft Conclusions on the Peremptory Norms of General International Law. The 

first one through the wall always gets bloody,553 and the international community is now 

waiting for that valiant step by a few bold judges of a progressive court, deciding to reach 

out and fulfil the endless potential of jus cogens.554 The elusive character of jus cogens – 

embedded in the ideals of international law – is evolving, becoming clearer, and currently 

awaiting for the spark it needs to begin its final transformation. 

The magic of jus cogens is no longer in question,555 nor is the legal capacity and competence 

of courts to alter course and make a difference. Dissenting opinions of judges in landmark 

cases, some judgments in favour of effectuating the normative hierarchy, the debates and 

conclusions of the International Law Commission, and substantial amounts of literature 

endorsing the direct applications of jus cogens have all collectively made this apparent. What 

the international community of states therefore requires is a re-evaluation of its philosophical 

orientation. Scholars have recently argued that the international legal order is in a state of 

crisis, because international law is failing to serve its initial purpose while the world stands 

 
553 Arliss Howard as John Henry in Moneyball 2011, describing the difficulties in achieving lasting change. 
554 This is not to say that the decisions in Ferrini, Distomo, Pinochet, Anto Furundzija, and numerous other 
cases discussed in this thesis did not amount to taking steps forward. They did indeed, but the required 
state practice entails consistent and wider global applications of jus cogens of a grander scope. Domestic 
courts can and should keep the proverbial snowball rolling but eventually the International Court of Justice 
or the European Court of Human Rights has to make a stand and set a precedent. 
555 The magic which Andrea Bianchi in Human Rights and the Magic of Jus Cogens 2008 referred to has 
found support in Draft Conclusions on peremptory norms of general international law (jus cogens) 2019. 
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on the verge of a hybrid World War III.556 Others have noted that the adherents of the narrow 

interpretation of jus cogens are adopting conclusions not based on reality, and in fact in their 

opposition represent the same much older debunked arguments against the concept of jus 

cogens as a whole from decades ago.557 The essence of jus cogens is intrinsically connected 

to the fundamental core values of humanity and the peace and security of the international 

community, and must be interpreted through not only legal theories but also social theories 

which attempt to balance sovereignty with the principles of human rights.558 The fiduciary 

theory attempts to open the minds of both state representatives and courts alike by asking 

questions regarding the very purpose of states and whose interests they serve. While some 

argue that state practice should not even be considered a required constituent element of jus 

cogens or its effects,559 with a modest amount of judicial activism and progressive 

interpretation the state practice required by the International Court could be established. The 

raison d'être behind the contemporary understanding of jus cogens, the Nuremberg 

principles and the United Nations Charter was in the aftermath of unimaginable devastation 

to establish an international legal order based on accountability560 which would guarantee 

security and prosperity for future generations.561 The states need to remind themselves that 

atrocities, genocide, crimes against humanity and wars of aggression are not only distant 

memories of the horrors of the 20th century. Breaches of peremptory norms are occurring in 

every geographic region simultaneously as courts are choosing to apply dogmatic and 

theoretical legal constructs unintelligible to the common person, resulting in the effective 

immunity of the violators. The war for human rights is not over, and it is a war which 

humankind must win. 

 
556 Mary Ellen O’Connell, The Art of Law in the International Community 2019 p. 15, reviewed and cited by 
Neha Jain in The Nightmare and the Noble Dream: An International Law Edition 2020. 
557 Alexander Orakhelashvili, Audience and Authority – The Merit of the Doctrine of Jus Cogens 2016, p. 117 
and 143, referring to the works of Georg Schwarzenberger in 1965 and Prosper Weil in 1983. 
558 Dennis R. Schmidt, Peremptory law, global order, and the normative boundaries of a pluralistic world 
2016, pp. 290-291. 
559 Mary Ellen O’Connell, The Art of Law in the International Community 2019, p. 75. 
560 International Law Commission, The Nuremberg principles 1950, Principle I: Any person who commits an 
act which constitutes a crime under international law is responsible therefore and liable to punishment. 
Principle II: The fact that internal law does not impose a penalty for an act which constitutes a crime under 
international law does not relieve the person who committed the act from responsibility under 
international law. Principle III: The fact that a person who committed an act which constitutes a crime 
under international law, acted as a Head of State or responsible government official, does not relieve him 
from responsibility under international law. Principle IV: The fact that a person acted pursuant to order of 
his Government or of a superior does not relieve him from responsibility under international law, provided 
a moral choice was in fact possible to him. 
561 Stefan Kadelbach, Genesis, Function and Identification of Jus Cogens Norms 2016, p. 149. 


