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Tiivistelmä: 

The thesis studies the European anti-trafficking framework, comprehending relevant EU and Council of 

Europe instruments, and the narrative of trafficking that it creates. The aim of the thesis is to identify the 

assumptions and the imagery of trafficking upon which the framework is formed as well as the exclusions 

and blind spots that these assumptions create. The thesis analyses the legal framework by adopting a critical 

feminist methodology. It studies assumptions concerning gender and migration in the trafficking narrative 

by first focusing on a linkage between trafficking and prostitution policies, then on a linkage between 

trafficking and migration and finally on connections between trafficking and other forms of gender-based 

violence. Assumptions of what trafficking is are produced through linkages, and sometimes lacks of 

linkages, between these frameworks. 

The thesis argues that trafficking is assumed to involve organized criminal groups trafficking migrant 

women to the sex industry and forced prostitution. Trafficking is combated as a form of organized crime, 

and legal instruments are based on this assumption. The anti-trafficking framework is also linked to 

migration policies as trafficking is understood as a form of irregular migration, contributing to a focus on 

transnational trafficking. In addition, the understanding of trafficking is marred by a debate on the nature 

and potential harmfulness of prostitution which has been among the most controversial issues of the anti-

trafficking framework. The role of the sex industry and prostitution is thus at the focus in the debated 

narrative of trafficking. 

As the narrative of trafficking focuses on some experiences, it forgets others. Victims of trafficking taking 

place within romantic relationships are excluded from the narrative of trafficking, as the relational nature 

of trafficking remains invisible due to a focus on organized crime. Domestic trafficking victims often 

remain unidentified as well, as the anti-trafficking framework focuses on transnational trafficking. As the 

question of prostitution takes space in legal discourses around the anti-trafficking framework, other forms 

of trafficking for the purpose of sexual exploitation remain unidentified and under-analyzed. 

A more inclusive narrative of trafficking would be beneficial for the identification of victims. In addition 

to being conceptualized as a question of migration and organized crime, trafficking should be understood 

in more relational terms, as a form of gender-based violence with connections to other such crimes. 

Trafficking should altogether be understood as a complex phenomenon that can take many forms and needs 

to be combated in multiple ways, as generalizing assumptions are too often counterproductive and based 

on political motives instead of empirical analysis.  
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1. INTRODUCTION 

1.1 Background 

In 2019, a public secret was discovered: a Finnish director working with young girls was 

arrested on the grounds of aggravated human trafficking. He had directed plays for decades, 

was renowned for his work but also for his behavior towards the girls acting in his plays. 

The often underage girls wanted to become celebrated actresses and this wish he promised 

to fulfil. In return the girls lived in his mansion with him, served him and did as he asked. 

The details of the events are not necessary to go over, but multiple forms of manipulation, 

control and exploitation took place. This went on for years, even as the director received 

acclaim for his work. Many parts of the story were publicly known secrets. Still, it came by 

surprise to most when the situation was identified as human trafficking.1 

Many people may encounter human trafficking without noticing it and look at exploitation 

without seeing it. Most victims of trafficking remain unidentified and even when the 

exploitation that takes place is visible, it might be difficult to connect it to trafficking. The 

situations might not correspond to the images and assumptions that people have of 

trafficking.2 This makes trafficking as a phenomenon difficult to grasp. This difficulty is 

well known for lawyers, politicians and authorities in Europe and elsewhere. Still, clear 

solutions to these difficulties remain scarce.3 

The difficulty in understanding trafficking as a phenomenon is not caused by a lack of 

motivation to combat it. Trafficking has been the object of political and legal debate, 

discussion and action globally, regionally and nationally. The most groundbreaking steps in 

 
1 Paavo Teittinen and Katri Kallionpää, ’Veijo Baltzarin kultti’ Helsingin Sanomat (Helsinki, 24.11.2019) 

https://www.hs.fi/sunnuntai/art-2000006319025.html accessed 26 October 2021. I also heard some rumors 

concerning the treatment of young actresses by this director when applying for his musical. My friends had 

heard the same rumors. The notion of a publicly known secret is thus an anecdotal one. 
2 Venla Roth, Defining Human Trafficking and Identifying Its Victims: A Study on the Impact and Future 

Challenges of International, European and Finnish Legal Responses to Prostitution-Related Trafficking in 

Human Beings (Doctoral Dissertation, Faculty of Law at University of Turku 2010) 68. 
3 Katharine Bryant and Todd Landman, ‘Combatting Human Trafficking since Palermo: What Do We Know 

about What Works?’ (2020) 6 J Human Trafficking 119; Edward Kleemans and Monika Smit, ‘Human 

Smuggling, Human Trafficking, and Exploitation in the Sex Industry’ in Letizia Paoli, The Oxford Handbook 

of Organized Crime (vol. 1, Oxford University Press 2014) 393. 

https://www.hs.fi/sunnuntai/art-2000006319025.html
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the establishment of an anti-trafficking framework took place in the early 2000s. In 2000, 

the international anti-trafficking instrument Palermo Protocol4 was created, and a few years 

later, Council of Europe adopted its first anti-trafficking instrument, the Anti-Trafficking 

Convention5. The latest addition to the field in Europe was the Anti-Trafficking Directive6 

of 2011. These instruments form the field that this thesis calls the anti-trafficking framework. 

As these instruments indicate, there is indeed motivation to combat trafficking. This is 

because of the seriousness and the gravity that is connected to trafficking – it constitutes a 

violation of human dignity.7 The instruments also indicate a motivation to combat trafficking 

transnationally. Transnational cooperation is in this thesis understood as all cooperation 

between states, both international (through UN) and regional (through EU and Council of 

Europe). Transnational cooperation is deemed necessary, because trafficking is understood 

to be transnational in character, meaning that it has or is assumed to have cross-border 

implications.8 Transnational cooperation is also important in order to gain data and statistics 

on trafficking, as it is a clandestine phenomenon and difficult to grasp.9 Even the scope of 

the phenomenon is not easy to estimate – the number of annually identified victims of 

trafficking globally is about 50,000, but the real number of victims in Europe alone is 

believed to be in the hundreds of thousands annually.10 

 
4 Protocol to Prevent, Suppress, and Punish Trafficking in Persons, Especially Women and Children, 

Supplementing the United Nations Convention against Transnational Organized Crime (adopted 15 November 

2000, entered into force 25 December 2003) 40 ILM 335 (Palermo Protocol). 
5 The Council of Europe Convention on Action against Trafficking in Human Beings (2005) (Anti-Trafficking 

Convention). 
6 Directive 2011/36/EU on preventing and combating trafficking in human beings and protecting victims 

[2011] OJ L101/1 (Anti-Trafficking Directive). 
7 Explanatory Report to the Council of Europe Convention on Action against Trafficking in Human Beings 

(2005) CETS No. 197 (Explanatory Report to the Anti-Trafficking Convention), para 36; Explanations 

Relating to the Charter of Fundamental Rights [2007] OJ C303/17 (Explanations Relating to the Charter); Sax 

Helmut and Julia Planitzer, A Commentary on the Council of Europe Convention on Action Against Trafficking 

in Human Beings (Edward Elgar Publishing Limited 2020) 1–2.  
8 European Commission, ‘Communication from the Commission to the European Parliament, the Council, the 

European Economic and Social Committee and the Committee of the Regions on the EU Strategy on 

Combatting Trafficking in Human Beings 2021–2025’ COM (2021) 171 final (EU Strategy on Combatting 

Trafficking), 17. 
9 Bryant and Landman (n 3); Kleemans and Smit (n 3) 393. 
10 UNODC, Global Report on Trafficking in persons (2020), 11, 35–36 and Venla Roth, ‘Implementation of 

Directive 2011/36/EU from a gender perspective in Finland’ in Amandine Scherrer and Helmut Werner, 

Trafficking in Human Beings from a Gender Perspective Directive 2011/36/EU, European Implementation 

Assessment (European Parliamentary Research Service 2016) 89. 
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The uncertainty and insufficiency of available data and information on trafficking creates 

room for different assumptions, under- and overestimations and even myths.11 This makes it 

possible to use images of trafficking to further other agendas.12 Thus, it is possible that the 

story – the narrative – of trafficking, created by anti-trafficking instruments and their drafting 

processes, is not based on the truth, the whole truth and nothing but the truth, but on political, 

social and cultural motivations, influences and stereotypes. 

1.2 Central definitions and terminology 

As mentioned, human trafficking is a crime that is combated through legal instruments both 

internationally and in Europe. These instruments form legal frameworks. This thesis focuses 

on the European anti-trafficking framework, which includes all relevant anti-trafficking 

instruments adopted by European institutions. The most important instruments around which 

the European anti-trafficking framework is formed are the Anti-Trafficking Convention of 

Council of Europe and the Anti-Trafficking Directive of the EU. The international anti-

trafficking framework, in turn, is formed around the UN Palermo Protocol. 

Human trafficking is defined similarly in both the international and European framework as 

‘the recruitment, transportation, transfer, harbouring or receipt of persons, by means of the 

threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the 

abuse of power or of a position of vulnerability or of the giving or receiving of payments or 

benefits to achieve the consent of a person having control over another person, for the 

purpose of exploitation.’13 This exploitation includes, among others, the exploitation of the 

prostitution of others or other forms of sexual exploitation.14 When the means that are 

described above have been used, the consent of the victim becomes irrelevant.15 

According to anti-trafficking instruments, for an exploitative situation to constitute 

trafficking one of the means mentioned in the definition of trafficking, for example fraud 

 
11 See, for example, Sax and Planitzer (n 7) 7. 
12 Statistical estimates have been claimed to be based more on ideology than empirical analysis. See, for 

example, Charlotte Baarda, ‘Human trafficking for sexual exploitation from Nigeria into Western Europe: The 

role of voodoo rituals in the functioning of a criminal network’ (2016) 13 Eur J Criminol 257, 259–60. 
13 Palermo Protocol, Art. 3(a); Anti-Trafficking Convention, Art. 4(a). Article 2(1) of the Anti-Trafficking 

Directive is almost identical, but additionally to the acts mentioned in the other instruments, it specifies that 

prohibited acts include the exchange or transfer of control over trafficked persons. 
14 Palermo Protocol, Art. 3(a); Anti-Trafficking Convention, Art. 4(a); Anti-Trafficking Directive, Art. 2(3). 
15 Palermo Protocol, Art. 3(b); Anti-Trafficking Convention, Art. 4(b); Anti-Trafficking Directive, Art. 2(4). 
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and deception, needs to be used.16 For instance, victims exploited in the field of prostitution 

may be deceived and told when recruited that they would work as hairdressers.17 However, 

deception is only one of the potential means used in trafficking, not a necessary component 

of the definition of trafficking.18 Different physical, psychological or economical coercive 

mechanisms can also be used as a means of trafficking.19 Coercion can include, for example, 

arbitrary debts of tens of thousands of dollars that victims are said to owe to the traffickers 

due to the journey to Europe (in cases of transnational trafficking), accommodation and 

food.20 Coercive means of trafficking do not generally mean that trafficking victims would 

be held in cages or otherwise physically incapable to leave but that the coercion used makes 

it hard to see any real alternatives but to submit to trafficking.21 

A particularly important yet ambiguously formulated means of trafficking is the abuse of the 

victim’s vulnerable position. Vulnerability is defined as any situation in which the person 

involved has no real and acceptable alternative but to submit to the abuse involved.22 For 

example, although exact data remains scarce, studies indicate that among groups particularly 

affected by human trafficking are irregular migrants who live in a country without residence 

permits and are in a position where the potential trafficker can easily abuse their fear of 

deportation and lack of a residence permit.23 Vulnerability can arise from many different 

conditions and is often linked to a marginalized position in our societies.24 

In addition to means, the definition of trafficking includes the purpose of exploitation which 

can take various forms. Sexual exploitation and exploitation of prostitution of others, the 

two central forms of exploitation in this thesis, are not defined by anti-trafficking instruments 

 
16 Palermo Protocol, Art. 3(a); Anti-Trafficking Convention, Art. 4(a); Anti-Trafficking Directive, Art. 2(1). 
17 Inka Lilja et al., Unseen Victims. Why Refugee Women Victims of Gender-Based Violence Do Not Receive 

Assistance in the EU (HEUNI 2020) 45–47. 
18 Palermo Protocol, Art. 3(a); Anti-Trafficking Convention, Art. 4(a); Anti-Trafficking Directive, Art. 2(1). 
19 Laura Agustín, ‘The Disappearing of a Migration Category: Migrants Who Sell Sex’ (2006) 32 J Ethn Migr 

Stud 29. 
20 Baarda (n 12). 
21 Lilja et al. (n 17) 45–47. 
22 Anti-Trafficking Directive, Art. 2(2). 
23 Other terms to describe these migrants include undocumented migrants and illegal migrants. This thesis has 

opted for the use of irregular migrants and irregular migration, as focusing on illegality is considered 

dehumanizing and as irregular migrants might not be undocumented per se but can be for example asylum-

seekers who have not returned to their home-country after a negative asylum decision. See, Global Report on 

Trafficking in persons (n 10) 24, 69. Lilja et al. (n 17) 54, 76. 
24 Global Report on Trafficking in persons (n 10) 38. 
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or their preparatory works.25 In soft law instruments, sexual exploitation has been interpreted 

as ‘any actual or attempted abuse of a position of vulnerability, differential power, or trust, 

for sexual purposes, including but not limited to, profiting monetarily, socially or politically 

from the sexual exploitation of another’.26 Exploitation of the prostitution of others, a form 

of sexual exploitation, can be understood as the ‘unlawful obtaining of financial or other 

material benefit from the prostitution of another person’.27 

The legal instruments defining human trafficking do not go very far in describing what 

trafficking for the purpose of sexual exploitation actually is and how it should be understood. 

The travaux préparatoires do not provide for strict outlines for interpretation. Still, this does 

not mean that the instruments would not be based on some sort of an understanding of what 

trafficking is, how it takes place, by whom, and why. The problem is that without clearly 

defined guidelines for interpretation or unambiguous descriptions, the implicit 

understanding of what trafficking is takes a central role and can be affected by factors such 

as political motivations, cultural assumptions, stereotypes and ideological positions. It is thus 

important to identify and make visible the narrative of trafficking upon which the legal 

instruments are created, to understand what kinds of considerations the narrative is based 

upon and how well they are equipped to identify trafficking. 

1.3 Research questions and limitations 

There is plenty of legal and especially feminist research on the international anti-trafficking 

framework, the process that led to its adoption, its central contents and its faults. There is 

also some research on the European legal anti-trafficking framework, but compared to the 

international framework, there is considerably less written particularly from a critical legal 

point of view.28 This thesis will provide a modest contribution to the European discussion 

 
25 UNGA Interpretative notes for the official records (travaux préparatoires) of the negotiation of the United 

Nations Convention against Transnational Organized Crime and the Protocols thereto (3 November 2000) UN 

Doc A/55/383/Add.1, para 64 (travaux préparatoires). 
26 Secretary-General’s Bulletin, ‘Special Measures for Protection from Sexual Exploitation and Sexual Abuse’ 

(9 October 2003) UN Doc ST/SGB/2003/13. 
27 UNODC Model Law against Trafficking in Persons (2009) 13. 
28 Important contributions to the conceptualization of the European anti-trafficking field are produced by, for 

example Venla Roth and Helmut Sax and Julia Planizter. See, Roth, Defining Human Trafficking and 

Identifying Its Victims (n 2) and Sax and Planitzer (n 7). Concerning EU action, the Commission has also 

conducted research on trafficking. See for example, Jo Armstrong et al., Study on the gender dimension of 

trafficking in Human Beings, Final Report (DG Migration and Home Affairs 2016). 
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on how human trafficking is understood and conceptualized – explicitly and implicitly – in 

the European anti-trafficking framework. 

The thesis seeks to explore the assumptions of trafficking that are embedded in the legal 

European anti-trafficking framework, and what kind of narrative of trafficking is produced 

out of these assumptions. Furthermore, the thesis seeks to analyze whether the narrative of 

trafficking includes some experiences of trafficking but excludes others, and whether it 

creates blind spots in frameworks making some victims of trafficking more invisible than 

others. I will ask what the primary narrative of trafficking is that anti-trafficking frameworks 

are based on, how this narrative is created and what its implications are. In addition, I will 

ask if there are experiences that are excluded by anti-trafficking frameworks and why and 

how this exclusion takes place. Finally, I am interested in analyzing how feminist legal 

theories can help understand and contextualize the narrative of trafficking and the European 

anti-trafficking framework, its values and ideals. 

Human trafficking takes many different forms but is traditionally divided into two: 

trafficking for the purpose of sexual exploitation and trafficking for the purpose of labor 

exploitation. Even though both forms of trafficking are covered by the same definition of 

trafficking, they are based on largely different narratives.29 For example, women are 

trafficked mainly for the purpose of sexual exploitation and men primarily for labor 

exploitation.30 However, in some respects the narratives are connected too: for example the 

role of migration and smuggling is understood to be somewhat similar in the two forms of 

trafficking.31 Nevertheless, for the scope of this thesis, to analyze both forms of exploitation 

and their generally different narratives would be too vast, so I have chosen to focus on 

trafficking for the purpose of sexual exploitation, as it is the more controversial and debated 

form of trafficking and has been more prominent in the drafting processes of anti-trafficking 

 
29 See, for example, European Parliament Resolution of 12 May 2016 on implementation of the Directive 

2011/36/EU of 5 April 2011 on preventing and combating trafficking in human beings and protecting its 

victims from a gender perspective [2016] OJ C76/61, para L; Global Report on Trafficking in persons (n 10). 
30 European Commission, ‘Report from the Commission to the European Parliament and the Council, Third 

report on the progress made in the fight against trafficking in human beings (2020) as required under Article 

20 of Directive 2011/36/EU on preventing and combating trafficking in human beings and protecting its 

victims’ COM (2020) 661 final (Third report on the progress made in the fight against trafficking in human 

beings) 4. The corresponding global percentage is 92 %. See, Global Report on Trafficking in persons (n 10) 

11. 
31 Minna Viuhko, Restricted agency, control and exploitation exploitation (Doctoral Dissertation, Faculty of 

Social Sciences in the University of Helsinki, HEUNI 2019) 26, 35–36, 90. 
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frameworks.32 When analyzing the narrative of trafficking, I will thus mean trafficking for 

the purpose of sexual exploitation, unless indicated otherwise. 

The narrative of trafficking is characterized by certain dimensions, of which two will be 

focused on in this thesis: a gender dimension and a migration dimension. Trafficking is 

treated as a highly gendered phenomenon, as more than 90 % of detected victims in the EU 

are women and girls.33 Trafficking is also, although to a lesser degree, connected to 

migration as 35 % of globally detected victims are migrants.34 Both dimensions are also 

specifically mentioned in European anti-trafficking instruments which makes them relevant 

for the legal trafficking narrative.35 Other dimensions of trafficking, such as an economic or 

a child dimension, are not analyzed as they are not as relevant for the general narrative of 

trafficking produced by the European anti-trafficking framework. The economic dimension 

of trafficking, which connects trafficking to poverty, global economic inequality and 

capitalism, will not be analyzed because it is not as such treated by anti-trafficking 

instruments.36 A child perspective to trafficking will not be analyzed either, because child 

victims have separate articles in legal instruments and are thus separated from the general 

European anti-trafficking framework and trafficking narrative.37 

The European anti-trafficking framework, as it is defined in this thesis, is formed by both 

EU and Council of Europe instruments. As these instruments do not form two separate closed 

systems and distinct narratives but interact with each other, this thesis will not be limited to 

analyzing only EU instruments or only Council of Europe instruments but will analyze the 

 
32 Viuhko, Restricted agency, control and exploitation (n 31) 26, 35–36; Sax and Planitzer (n 7) 64; Alice 

Bosma and Conny Rijken, ‘Key Challenges In The Combat Of Human Trafficking, Evaluating the EU 

Trafficking Strategy and EU Trafficking Directive’ (2016) 7 New J Eur Cri Law 315, 326. 
33 Global Report on Trafficking in persons (n 10) 11, 35–36. 
34 Corresponding data of the EU depends on how migration is defined and if migration within the EU is 

included. However, 70 % of detected trafficking victims in EU are EU nationals. Global Report on Trafficking 

in persons (n 10) 11, 32, 54–59. 
35 Anti-Trafficking Convention, Art. 5, 6, 10; Anti-Trafficking Directive, Art, 1, Preamble para. 3, 14, 25. 
36 An economic perspective to human trafficking has been adopted by several scholars, all taking a slightly 

different perspective but one that can be categorized as economic. See, for example: Stephanie Limoncelli, 

‘The trouble with trafficking: Conceptualizing women’s sexual labor and economic human rights’ (2009) 32 

Womens Stud Int Forum 261, Kamala Kempadoo, 'The Modern-Day White (Wo)Man's Burden: Trends in 

Anti-Trafficking and Anti-Slavery Campaigns ' (2015) 1 J Human Trafficking 8; Navid Pourmokhtari, 'Global 

Human Trafficking Unmasked: A Feminist Rights-Based Approach' (2015) 1 J Human Trafficking 156; Global 

Report on Trafficking in persons (n 10) 11. 
37 Palermo Protocol, Art. 3(c), Anti-Trafficking Convention, Art. 4(c), 10(3), 10(4), 11(2), 14(2) and 16(7), 

Anti-Trafficking Directive Art. 2(5) and 13–16. 
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narrative of victimhood that they together form.38 When it is motivated, some examples of 

specificities of an EU perspective or a Council of Europe perspective will, however, be 

pointed out. It is worth to specify that as both EU and Council of Europe instruments are 

studied, the answers that this thesis will provide will be relevant for states that are part of 

both EU and Council of Europe legislative frameworks, that is, EU Member States. The 

specific position of states that are not part of the EU and only apply Council of Europe 

legislation will be excluded from the scope of the thesis. Additionally worth noting is that 

as this approach entails a rather considerable scope of instruments to be analyzed, this thesis 

will limit itself to studying the imagery created by these instruments, not their 

implementation through case-law and Member-State legislation. 

1.4 Method and material 

This thesis situates the European anti-trafficking framework – and more generally, law – in 

its political, historical, social and cultural context.39 It will address the historical evolution 

of anti-trafficking frameworks and the political and cultural contexts in which they were 

drafted, as well as situate different positions regarding the European framework to larger 

legal, political and philosophical debates. To offer this contextualization and perspective to 

the anti-trafficking framework, there is need for both a broad scope of material to 

contextualize the framework, and a methodological point of departure that is able to connect 

different perspectives, sources and materials together in a critical and relevant way. 

The most authoritative, legally binding and thus important instruments analyzed are the Anti-

Trafficking Convention and the Anti-Trafficking Directive. However, they do not 

themselves offer much material for this contextualization nor do they, naturally, explicitly 

mention which assumptions they are based upon. Additional instruments will thus need to 

be analyzed to offer this contextualization and to make visible the implied understanding of 

what trafficking is. As the legislative material of the European anti-trafficking framework 

originates from the international anti-trafficking framework and its primary instrument the 

Palermo Protocol, the international framework will be analyzed to contextualize the 

 
38 Ana Isabel Pérez Cepeda and Demelsa Benito Sanchez, Trafficking in Human Beings: A Comparative Study 

of the International Legal Documents (Europa Law Publishing 2014); Kristiina Koivukari, The crumbling 

narrative of modern European criminal justice (Doctoral Dissertation, Faculty of Law at University of Helsinki 

2020). 
39 Panu Minkkinen, ’Oikeus- ja yhteiskuntatieteellinen tutkimus – suuntaus, tarkastelutapa, menetelmä?’ 

(2017) 7–8 Lakimies 908, 914–15. 
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European approach. Additional context for the legally binding instruments will be provided 

for by preparatory works, preceding legal instruments, soft law instruments, official 

strategies and reports on trafficking. These sources, even when legally non-binding, can shed 

important light on how trafficking is understood in the European anti-trafficking framework. 

As the thesis approaches the narrative of trafficking particularly from the perspective of how 

gendered and migratory assumptions affect the European anti-trafficking framework, the 

thesis will also analyze binding and non-binding legal sources concerning migration and 

gender-related frameworks and the ways in which they are linked to the anti-trafficking 

framework. The most important ones in this aspect are the EU Directive on Residence 

Permits40 and the Council of Europe Istanbul Convention41 on gender-based violence, which 

both in their own way contribute to defining the scope of the European anti-trafficking 

framework and its understanding of trafficking. On the international plane, corresponding 

instruments that are introduced and compared to the European ones are the Smuggling 

Protocol42 and the CEDAW Convention43 on the rights of women. Other sources analyzed 

are ones that help understand these legal instruments and their linkages to the European anti-

trafficking framework, including soft law instruments, official documents and reports. 

The abovementioned legal instruments will be analyzed to understand what the narrative of 

trafficking is that they are based on and reiterating. However, as explicit descriptions of 

trafficking offered by anti-trafficking instruments and related legal sources are somewhat 

limited and as a central part of the narrative of trafficking is contained in implied and 

unspecified assumptions, additional sources are needed to make express these assumptions, 

inclusions and exclusions. Thus, this thesis will be grounded on a thorough literature review 

on legal, sociological and feminist research on the European anti-trafficking framework. The 

idea is that through studying academic literature on the issue, unspecified assumptions, 

inclusions and exclusions of the legal framework are made visible. The thesis thus combines 

 
40 Council Directive 2004/81/EC of 29 April 2004 on the residence permit issued to third-country nationals 

who are victims of trafficking in human beings or who have been the subject of an action to facilitate illegal 

immigration, who cooperate with the competent authorities [2004] OJ L261/19 (Directive on Residence 

Permits). 
41 Council of Europe Convention on preventing and combating violence against women and domestic violence 

(2011) (Istanbul Convention). 
42 Protocol against the Smuggling of Migrants by Land, Sea and Air, supplementing the 2000 United Nations 

Convention against Transnational Organized Crime (adopted 15 November 2000, entered into force 28 January 

2004) 40 ILM 384 (Smuggling Protocol). 
43 Convention on the Elimination of All Forms of Discrimination Against Women (adopted 18 December 1979, 

entered into force 3 September 1981) UNTS 1249 (CEDAW Convention). 
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the inclusions and exclusions already visible in legal instruments to the implied inclusions 

and exclusions made visible by literature, and through this double-fold analysis identifies 

and deconstructs the legal narrative of trafficking. It also notes, in some areas, the silence of 

both legal instruments and literature and the potential exclusion behind these silences. 

To capture the narrative of trafficking and to combine the analysis of academic literature to 

the legal instruments, the thesis needs an approach to law that situates law in its social, 

political and cultural context and is not blind to power structures, hegemonic positions and 

the marginalization and invisibility that law through its exclusions can create. As legal 

instruments are somewhat silent on how they understand trafficking, the method used will 

need to uncover the hidden meanings and implications of these silences. As the research 

questions of the thesis indicate, critical legal theory and more specifically feminist legal 

theory is chosen as the theoretical and methodological foundations through which the 

material will be analyzed.44 The critical and deconstructing aspect of feminist theories is an 

important reason for choosing a feminist approach for this thesis, as the purpose of these 

theories is often to uncover meanings and structures of law that are not expressed specifically 

or even acknowledged by legal instruments.45 Feminist legal theories are also often 

contextualizing and multidisciplinary, which will be useful for the purpose of this thesis.46 

Another reason for choosing a feminist approach for the thesis is the gendered nature of 

trafficking and anti-trafficking frameworks, and the particular utility of feminist methods 

that offer tools for analyzing gendered phenomena.47 Quantitative data available supports 

the understanding that trafficking for the purpose of sexual exploitation is highly gendered 

in nature.48 Accordingly, the European anti-trafficking framework contains several gendered 

linkages, such as the acknowledgement that trafficking constitutes gender-based violence.49 

Analysis of the gendered dimensions of the narrative of trafficking is thus important for 

understanding the anti-trafficking framework. These gendered dimensions are best 

 
44 See Chapter 2.1. 
45 Hilary Charlesworth and Christine Chinkin, The boundaries of international law, A feminist analysis 

(Manchester University Press 2000) 49–60. 
46 Adam P. Romero, ‘Methodological Descriptions: “Feminist” and “Queer” Legal Theories’ in Martha 

Albertson Fineman, Jack E. Jackson, and Adam P. Romero, Feminist and Queer Legal Theory, Intimate 

Encounters, Uncomfortable Conversations (Ashgate Publishing Limited 2009); Kathryn Abrams, 'Sex Wars 

Redux: Agency and Coercion in Feminist Legal Theory ' (1995) 95 Colum L Rev 304. 
47 ibid 180. 
48 See Chapter 2.2. 
49 Explanatory Report to the Anti-Trafficking Convention, para 11, 42. 
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understood through feminist methods. For this research, a feminist method functions by 

asking how conceptions of gender and sex affect the anti-trafficking framework. It seeks to 

analyze how victims of trafficking are spoken of, what attributes are given to them, what the 

gendered assumptions concerning them and their situations are.50 

Feminist methods do not, however, necessarily restrict themselves to only a gender 

perspective, nor will this thesis. An intersectional feminist approach does not only analyze 

the gender dimension of different phenomena but intersecting identities and structures, by 

combining for example a gender and migration status in the analysis.51 This research will 

employ an intersectional feminist approach, where intersectionality functions as a basis for 

analyzing the intersections of gender and migration in legally produced trafficking 

narratives. The potential exclusions and marginalizations created by the European anti-

trafficking framework will be analyzed with the use of the intersectional feminist approach. 

A critical feminist approach and method is quite a broad way to describe the point of 

departure of the thesis. To concretize the research process, what types of exclusions and 

inclusions will be focused on and how the material from legal instruments will be understood 

in combination with academic literature, the concept of narrative will be used as an analytic 

tool. A narrative is an interpretation of reality, actively shaping and reshaping it, often 

emphasizing some things and leaving others out.52 The narrative of trafficking identified in 

this thesis is the hegemonic tale of how, why and by whom trafficking takes place.53 It is not 

an empirical account of what kinds of experiences of trafficking there are, but a concept that 

captures the ‘ideal type’ of trafficking, the assumptions upon which the European anti-

trafficking framework is formed. Unlike previous narrative analyses of trafficking, this thesis 

will not be focused on campaigns, media coverage or speech acts of different organisations.54 

 
50 See Chapter 2.2. 
51 Kimberlé Crenshaw, ‘Demarginalizing the Intersection of Race and Sex: A Black Feminist Critique of 

Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics’ (1989) U. Chi. Legal F. 139. On 

intersectionality as method, see for example: Viuhko, Restricted agency, control and exploitation (n 31) 54. 
52 Koivukari (n 38) 38; Lois Presser and Sveinung Sandberg, Narrative Criminology: Understanding Stories 

of Crime (New York University Press 2015). Note that the level of the narrative is different in both works in 

comparison to this thesis, as Koivukari studies the metanarrative of criminal justice and Presser and Sandberg 

study more the specific tales by which perpetrators, for instance, describe their experiences. 
53 Patricia Ewick and Susan Silbey, ‘Subversive Stories and Hegemonic Tales: Toward a Sociology of 

Narrative’ (1995) 29 Law Soc Rev 197. 
54 See for example, Niina Meriläinen and Marita Vos, ‘Public Discourse on Human Trafficking in International 

Issue Arenas’ (2015) 5 Societies 14; Edward Snajdr, ‘Beneath the master narrative: human trafficking, myths 

of sexual slavery and ethnographic realities’ (2013) Dialect Anthropol 229; Jo Doezema, Sex Slaves and 

Discourse Masters: The Construction of Trafficking (Zed Books, 2010); Carole Vance, ‘Innocence and 
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The primary source of the narrative of trafficking for this thesis is the legal anti-trafficking 

framework and academic literature uncovering the assumptions, stereotypes, hegemonic 

positions and implied storylines of said framework. 

The research seeks to deconstruct this narrative and point out its potential exclusions. The 

deconstruction of narratives is a methodological approach adopted by many feminist legal 

scholars.55 This type of research is particularly established concerning rape myths – the 

stereotypical narrative of rape that is iterated and reiterated by legal frameworks.56 These 

myths are not inaccurate as such but are often based on over-representations of some 

experiences.57 Accepting such myths as the basis of the narrative restricts the understanding 

of rape, excluding other experiences from the definition of rape and making identification 

and prosecution more difficult.58 Intersectional analysis has also remarked how racism and 

sexism have been written into the social construction of rape, and how different motives and 

values as well as for example racist fears interplay in the rape narrative.59 These studies have 

thus identified exclusions to rape narrative and increased the understanding of why the 

identification of rape victims is difficult. The aim of this thesis, in the context of trafficking, 

is similar, as is its critical feminist legal methodology. The reason for using the concept of 

narrative instead of myth – even though their purposes in these methodologies are similar – 

is that narrative is as a term more neutral, while myths are inevitably negative in character. 

Narrative is not the only conceptual tool that has been used in similar research to 

conceptualize exclusions and inclusions. Trafficking has been analyzed through the 

terminology of ideal victim or perpetrator.60 Ideal victim- and narrative-perspectives are 

 
Experience: Melodramatic Narratives of Sex Trafficking and Their Consequences for Law and Policy’ (2012) 

2 Hist Present 200. 
55 Kathryn Adams, 'Sex Wars Redux: Agency and Coercion in Feminist Legal Theory ' (1995) 95 Colum Law 

Rev 304. One example of an analysis on the legal narrative of trafficking in Europe can be found in the 

following article: Brenda Breuil et al., ‘Human trafficking revisited: legal, enforcement and ethnographic 

narratives on sex trafficking to Western Europe’ (2011) 14 Trends Organ Crim 30. However, the legal narrative 

is analyzed quite superficially in the article.  
56 Martha Burt, ‘Rape myths’ in Jody Clay-Warner and Mary Odem (eds.), Worlds of Women No. 3, 

Confronting rape and sexual assault (SR Books 1998) 129; Russell Norton and Tim Grant, ‘Rape myth in true 

and false rape allegations’ (2008) 14 Psychol Crime Law 275, 276. 
57 Norton and Grant (n 56) 276. 
58 Martha Burt and Rochelle Semmel Albin, ‘Rape Myths, Rape Definitions, and Probability of Convictions’ 

(1981) 11 J Appl Soc Psychol 212, 213. 
59 Kimberlé Crenshaw, 'Mapping the Margins: Intersectionality, Identity Politics, and Violence against Women 

of Color' (1991) 43 Stan Law Rev 1241, 1268. 
60 The concept of ideal victim by Nils Christie, ‘The ideal victim’ In Ezzat Fattah (ed.) From Crime Policy to 

Victim Policy (Macmillan 1986) 17-30. In its use in the context of human trafficking, see, for example, Viuhko, 

Restricted agency, control and exploitation (n 31); Carolyn Hoyle, Mary Bosworth and Michelle Dempsey, 
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quite similar as they both concentrate on what the assumed ideal type of the crime is that 

legal frameworks are based on. But what narrativity brings to the analysis is a moving 

concept, a story, which can better capture not only the protagonist and antagonist of 

trafficking but also their relationship, the process and dynamics of exploitation and the 

question of transnational movement. As such, narrativity better includes all the relevant 

points to trafficking – the storyline designed by the European anti-trafficking framework. 

1.5 Structure of the research 

As this thesis is based on a critical feminist methodological approach, the theoretical 

foundations of this approach and the critical legal and feminist theories that function as the 

backbone of this thesis will need to be outlined. The second Chapter will thus introduce the 

theoretical framework of this thesis. 

The third Chapter will introduce legal anti-trafficking frameworks and their history. This 

Chapter will, instead of only describing in an ahistorical and apolitical way the legal 

instruments in question, also introduce the debates that shaped the European anti-trafficking 

framework, particularly the question of the relation between trafficking and prostitution. It 

will highlight how the historical focus on prostitution and the sexual exploitation of women 

and girls is present in the current European anti-trafficking framework, creating assumptions 

concerning trafficking and contributing to the narrative of trafficking. 

The fourth Chapter examines more closely the nexus between migration regimes and the 

anti-trafficking framework in Europe, the narratives that are emphasized and the ones that 

are forgotten. The key legal distinctions and linkages between migration and trafficking 

frameworks will be introduced and critically examined. The fifth Chapter will move on to 

questioning how the gender perspective to trafficking is understood, and what the potential 

exclusions created by focusing on some gender-specific questions (such as the question of 

prostitution) instead of others (such as trafficking within romantic relationships) are. Key 

distinctions and linkages between gender-based violence and trafficking frameworks, and 

the potential blind spots created, will also be analyzed. The last Chapter will take a step back 

 
'Labelling the Victims of Sex Trafficking: Exploring the Borderland between Rhetoric and Reality' (2011) 20 

Soc Leg Stud 313. 
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and look at the whole picture of the European anti-trafficking regime created by inclusions 

and exclusions, debates and silences, distinctions and connections. 

2. THEORETICAL FRAMEWORK AND 

TERMINOLOGY: FEMINIST LEGAL THEORY  

This research employs a critical feminist perspective to anti-trafficking instruments and the 

narrative of trafficking that they produce and reiterate. The primary methodological and 

theoretical description of the approach adopted in the thesis is critical feminist theory, and 

in particular intersectional and postmodern feminist legal theory. The context of feminist 

theories lies, however, in critical legal studies. This Chapter will thus first shortly describe 

critical legal theory more generally and then move on to introduce feminist legal theory, 

different feminist positions and their relevance to the research of human trafficking. 

2.1 Critical legal theory  

This research is based on a critical understanding of law as not being distinct from politics, 

culture and societies, but a part of them. Critical approaches to law, and to international law 

in particular, take many forms but also have something in common in how they define the 

‘critical’ nature of their theories. The function of criticality is not necessarily to say that 

something is bad but to problematize certain concepts and to seek to discover hidden tensions 

in seemingly neutral and coherent legal matter. Critical perspectives usually abandon a 

conceptualization of law as neutral and coherent, a field from where there is possible, 

logically and formally without recourse to any factors outside strict legal boundaries, to 

come to a certain, predetermined solution. A critical approach seeks to unmask the power 

structures and tensions that affect legal decision-making – to prove that there seldom are just 

one or two potential solutions, and to discover the interconnectedness of politics and law.61 

The interconnectedness of politics and law is an integral part of critical approaches to 

international law. Critical legal theories problematize a ‘legalist’ approach to law where law 

 
61 See, for example, Lolita Buckner Inniss, ‘” Other Spaces” in Legal Pedagogy’ (2012) 28 Harv J Racial & 

Ethnic Just 67, 68; Martti Koskenniemi, From Apology to Utopia: The Structure of International Legal 

Argument (reissue with a new epilogue, Cambridge University Press, 2005); Anne Orford, Reading 

Humanitarian Intervention: Human Rights and the Use of Force in International Law (Cambridge University 

Press 2003) 69–81. 
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is distinguished from other forms of control, rules and norms by being claimed to be 

objective and neutral, whilst other forms of control, rules and norms are subjective.62 Instead, 

critical legal scholars argue that any legal question always has technically speaking multiple 

potential solutions, as international legal norms are always somewhat indeterminate, 

meaning that they can be interpreted differently.63 The choice of which legal interpretation 

to adopt in a situation of legal indeterminacy is ultimately based on political determination.64 

There is no law as such, but it is always implemented, interpreted and created from certain 

perspectives, which are politically, culturally and socially colored.65 Thus, international law, 

however formal and seemingly objective, is always at least in part political.66 

A logical consequence of the embedded politics of perspective is that the universal character 

of international law becomes questioned. Indeed, critical theories argue that the alleged 

universality of law always masks some form of particularity.67 Different factions of the 

critical movement focus on unmasking different forms of veiled particularism, be it liberalist 

politics, euro-centrist values, masculine hegemony or the imperialism and whiteness of 

international law. Often critical legal theories take an intersectional approach, combining 

multiple acts of unmasking the universal appearance of law and outlining the political 

powers that have created this appearance.68 As an example, intersectional feminist legal 

theory evolved as a combination of critical race theory and feminist theory, and serves to 

unmask multiple veiled particularities and positions of subordination.69 

The roots of the European anti-trafficking framework lie in international law and the 

international anti-trafficking framework. As such, even though the critical perspective of the 

interrelations of law and politics is particularly influential in international law and to a lesser 

extent in Europe, it is nevertheless a fruitful theoretical approach to study the European field 

that has many structural and substantial links to the international framework.70 Political 

debates influence the interpretation of anti-trafficking frameworks and their focuses. The 

 
62 Alan Hunt, 'The Theory of Critical Legal Studies' (1986) 6 Oxf J Leg Stud 1, 4. 
63 Koskenniemi, From Apology to Utopia (n 61). 
64 Martti Koskenniemi, ‘International law and hegemony: a reconfiguration’ (2004) 17 Cambridge Rev Int Aff 

197, 200, 202, 214. 
65 Kaarlo Tuori, European Constitutionalism (Cambridge University Press 2015) 78. 
66 Koskenniemi, From Apology to Utopia (n 61) 590–96. 
67 Koskenniemi, ‘International law and hegemony’ (n 64). 
68 Buckner Inniss (n 61) 72. 
69 Devon Carbado and Cheryl Harris, ‘Intersectionality at 30: Mapping the Margins of Anti-Essentialism, 

Intersectionality, and Dominance Theory’ (2019) 132 Harv Law Rev 2193. 
70 This will be analyzed more in detail in Chapter 3. 
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choices on what to include in the anti-trafficking frameworks are political, as are the choices 

on how to understand linkages between human trafficking and other phenomena, such as 

migration, gender-based violence or prostitution. As this thesis is interested in these choices 

and their consequences for the anti-trafficking framework and it wishes to make them visible 

in order to enable critical scrutiny of inclusions and exclusions, a strictly formalist division 

between the politics that create law and the law that is created by politics is neither necessary 

nor particularly enlightening. It would not produce a realistic picture of the narrative of 

trafficking and its inclusions and exclusions that the political and legal sphere of anti-

trafficking frameworks create. 

2.2 Essential terminology of feminist theories: feminism, gender and sex 

Feminism is a movement, a theory and a perspective that is interested in studying and 

eliminating any gendered hierarchies and power imbalances, ensuring equal respect for 

everyone regardless of their sex, and listening and helping marginalized voices to be heard.71 

The focus has traditionally been on women and their disadvantaged position, as womanhood 

can be described to mean a particular and universal vulnerability to forms of physical, 

psychological, economic and structural violence and oppression.72 Historically, the feminist 

movement has fought for women’s right to vote, right to property, divorce, work, 

reproductive rights and sexual self-determination. 

As feminism takes gender equality as its starting point, feminist theories have always been 

interested in the concepts of gender and sex and how they should be understood. Gender is 

not defined biologically, by basing the definition on genitals, chromosomes or other physical 

attributes, as gender and sex are more complicated social constructions.73 A simple 

biological and essentialist understanding of what it is to be a woman was discarded already 

by Simone de Beauvoir, who famously claimed that ‘on ne naît pas femme, on le devient’.74 

 
71 Patricia Cain, ‘Feminist Legal Scholarship’ (1991) 77 Iowa L. Rev. 19, 21. 
72 Charlesworth and Chinkin (n 45) 12. 
73 The existence of transgender people, who are of different sex than has been assigned to them based on their 

physical attributes at birth, in addition to intersex people whose physical attributes do not respond to either a 

traditionally female or male stereotypes, already prove the futileness and harmfulness of defining either gender 

or sex through any notion of “biology”. See, for example, Laure Bereni et al., Introduction aux études sur le 

genre (3e Édition,deboeck supérieur 2020). 
74 The famous phrase can be translated to English as ‘you are not born a woman but you become one’ Simone 

de Beauvoir, La deuxième sexe, Tome II : L’expérience vécue (Gallimard 1949) 13. 
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As gender and sex are not defined by physical and essentialist attributes, a clear definition 

becomes harder to articulate. This study does not aim to contribute to the discussion of how 

to best define gender and sex, as that would clearly be outside its scope. Thus, I will use the 

existing description of gender as defined by feminist historian Joan Scott adopted by many 

feminist scholars both in the United States and Europe.75 Scott defines gender as (1) a 

‘constitutive element of social relationships based on perceived differences between the 

sexes’, and as (2) a ‘primary way of signifying relationships of power’.76 Adopting this 

conceptualization, gender is used in singular form as it is the primary dividing power based 

on the social construction of sexes: gender is the system by which our world is 

conceptualized as being divided to sexes. 

Following the definition of gender by Scott, the nature of sexes is not perfectly clear. What 

seems clear, however, is that the perceived differences between the sexes are not real, natural 

or inevitable differences, although they are constitutive to the gender system. Thus, sex is 

not the ‘biological’ to the ‘social’ of gender, but a social construction as well – comparing 

gender and sex is comparing two social constructions.77  

As this thesis takes a gender perspective to trafficking, it is important to note that a gender 

dimension to trafficking does not describe women and men themselves in trafficking, but it 

describes how gender as a dividing tool of social realities and power relations affects the 

trafficking narrative and anti-trafficking instruments. When gender is used in this thesis, it 

is thus used in order to understand the gendered distinctions, focuses and power structures 

that are active in anti-trafficking instruments. On the other hand, when this thesis analyses 

the implications of the anti-trafficking regime on different sexes (women, men and 

nonbinary people), it refers to the social construction of sexes, the differences that are 

perceived, not any biological categories. 

2.3 Pluralism of feminist perspectives 

Feminism has evolved as a movement and a theoretical approach in many directions, and 

this is reflected in the multitude of feminist theories. Feminist theories are often divided to 

 
75 Lola Sanchez, ‘Translations That Matter: About a Foundational Text in Feminist Studies in Spain’ (2014) 

39 Signs 570; Bereni et al. (n 73). 
76 Joan Scott, ‘Gender: a Useful Category of Historical Analysis’ (1986) 91 Am Hist Rev 1053. 
77Christine Delphy, L’ennemi principal. 2, Penser le genre (Syllepse, 1998). 
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different categories based on how they address the question of gender and the rights of 

women. Nevertheless, it is important to note that these categories are not clear-cut and 

internally coherent but better understood as tools that help shed light on premises of different 

types of feminists. These differing premises are also reflected on how feminist theories 

approach law and regard it. 

Liberal feminism focuses on individual rights and freedom of women, defending their self-

determination and agency, and promoting gender equality by requiring women to be treated 

the same as men. Liberal feminism tends to concentrate particularly on procedural equality: 

the equal treatment of women and men, access to goods, services and rights. An integral part 

of these demands is the similar treatment of women and men, one that normally assumes that 

women should be treated as men which also means that women should conform to the male-

centered world. Liberal feminism thus normally accepts the language and aims of the 

political and legal system in place and does not challenge the fundaments of the system even 

if it is originally created by men for men.78 

Radical feminism studies and criticizes the male domination of women – the source of 

inequality – that is created both politically and sexually.79 The origins of radical feminism 

are in the second wave of feminism and its focus on (hetero)sexuality as a form of male 

domination and patriarchy.80 The most famous radical feminist is legal scholar Catharine 

MacKinnon, who in her domination theory problematizes institutions such as prostitution 

and pornography and regard them as being based on the erotization and commercialization 

of inequality and sexism.81 MacKinnon does not contend to demand similar treatment for 

women and men, because she claims the social world to be constructed so that ‘men may 

dominate and women must submit’ to which similar treatment as a solution loses its power.82 

The structures of domination must be fundamentally changed in order for there to be true 

gender equality. Radical feminism thus underlines the importance of structures, unlike the 

agency and individuality -based liberal feminism.83 

 
78 Limoncelli (n 36) 262; Charlesworth and Chinkin (n 45) 38–39. 
79 Cain (n 71) 23. 
80 Limoncelli (n 36) 262. 
81 Catharine MacKinnon, ‘Reflections on Sex Equality under Law’ (1991) 100 Yale Law J 1281, 1287, 1303–

04. 
82 Catharine MacKinnon, Feminism Unmodified: Discourses on Life and Law (Harvard University Press, 1987) 

39. 
83 Charlesworth and Chinkin (n 45) 42–44. 
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Post-modern feminism recognizes the pluralism of feminism and discards the thought of any 

unified or general theory of feminism. What postmodern feminists are instead interested in 

are the realities of ordinary lives lived by women, as well as language and its role in shaping 

our understanding of reality. Instead of one story of feminism, postmodern feminism focuses 

on contexts, plurality and partiality of feminist perspectives, and seeks to understand and 

deconstruct narratives of law and legal discourse, which are regarded as arenas for political 

debates on gender equality and discrimination.84 

Intersectional feminism, as well as black, postcolonial and third world feminisms, does not 

solely focus on the question of gender but analyzes how gender, race, class and other social 

categories and power structures interact and intersect.85 Feminist legal scholar Kimberlé 

Crenshaw invented the concept of intersectionality when she studied discrimination cases in 

the United States and noticed that the law is blind to the situation of women of color: their 

treatment does not constitute racial discrimination if men of color are not treated worse than 

white people, nor is it regarded discrimination based on gender if white women do not face 

the same treatment.86 Crenshaw also studied violence against women of color in relation to 

the intersecting patterns of racism and sexism that dominate legal and political action against 

battering and rape, arguing that as racism and sexism – as well as other systems of 

domination – intersect, they cannot be understood if only studied separately.87 As Cabado 

and Harris say, ‘racial power is gendered and gendered subordination is racialized’.88 

This list of feminist perspectives and positions is far from exhaustive, as there are almost as 

many positions as there are feminists.89 What they have in common is a demand for gender 

equality but the meaning of equality, as well as the ways in which to realize it, differ. 

Feminist positions differ from each other also regarding the concept of womanhood: some, 

often liberal or radical feminists, claim there to be a universal experience of womanhood 

 
84 Limoncelli (n 36) 262; Charlesworth and Chinkin (n 45) 45–46. 
85 Marina Calloni, ‘Intersectionality and Women’s Human Rights: from Social Criticism to the Creation of 

Capabilities’ in Elżbieta Oleksy, Aleksandra Różalska and Marek Wojtaszek (eds.), The Personal of the 

Political: Transgenerational Dialogues in Contemporary European Feminisms (Cambridge Scholars Publisher 

2015). 
86 Crenshaw, ‘Demarginalizing the Intersection of Race and Sex’ (n 51). 
87 Crenshaw, 'Mapping the Margins’ (n 59). 
88 Carbado and Harris (n 69) 2193. 
89 Some of the other influential feminist perspectives include cultural feminism which defends femininity and 

its values, and queer feminism which defends the rights of sexual and gender minorities. For the purpose of 

this thesis, such feminisms are not as relevant as those mentioned above, which is why I have kept the list of 

different perspectives quite short. This is in no way to claim that other feminist perspectives are not important. 
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whilst others emphasize the difference of women’s experiences, as the lives of women are 

filled with differing intersections that affect their experiences (intersectional feminism) or 

as a universal experience is overall an unrealistic claim (postmodern feminism).90 Moreover, 

an essentialist belief in universal womanhood has been criticized as in practice constructing 

white, western, middle-class women’s experiences as universal.91 Therefore, in recent 

feminist theories, as well as in this thesis, the differences of gendered experiences are often 

emphasized. This is a move away especially from the radical feminist theory of 

MacKinnon.92 

2.4 Feminist perspectives to law 

Above I have introduced feminism and its plurality in general, touching upon law at some 

points. Feminist perspectives to law are connected to feminist perspectives to society in 

general, and as already stated, these perspectives differ. A radical feminist and a postmodern 

feminist might have very different perceptions on what a feminist legal theory is. 

Nevertheless, some common factors of feminist legal theories can be discerned. 

Law, both international, regional and national, is created overwhelmingly by men, which 

makes law biased: it recognizes the experiences of men more readily and positions them as 

the neutral and universal human experience around which legal structures are created.93 

Feminist theories, generally based on the premises of critical legal studies, point out that law 

reflects the values and ideals of the dominant group, such as men, and reinforces hegemonic 

positions.94 Law is a ‘manifestation and process of power in society’ – in an unequal world, 

law and its hegemonic power are consequently an important object of feminist scrutiny and 

critique.95 Feminist legal theories have, for instance, pointed out that the autonomous and 

independent individual of legal regimes is implicitly a man, even though this is often not 

 
90 Katharine Barrett, ‘Feminist legal methods’ (1990) 103 Harv Law Rev 829, 834. 
91 The general conception of feminism has been criticized for being based on the white western woman, 

whereas women of color have been at the margins of the discourse and the object of a feminist and maternalist 

version of the white savior complex. See, for example, Calloni (n 85) 66–67; Kempadoo (n 36); Orford (n 61) 

63–66. 
92 Angela Harris, ‘Race and Essentialism in Feminist Legal Theory’ (1990) 42 Stan Law Rev 581; Carbado 

and Harris (n 69). To answer to the critique that her theories of universal womanhood have evoked, MacKinnon 

wrote the article Catharine MacKinnon, ‘From Practice to Theory, or What is a White Woman Anyway?’ 

(1991) 4 Yale J Law Fem 13. 
93 Charlesworth and Chinkin (n 45). 
94 Martti Koskenniemi, ‘Human rights, politics and love’ (2001) 4 Mennesker & Rettigheter 33. 
95 Romero (n 46) 186. 
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explicitly noted or even recognized by legal actors. Also, human rights law tends to be more 

focused on violations in the public sphere which traditionally is a space dominated by men, 

whereas violations that women face happen more in the private sphere.96  

What feminist legal theorist most often do is ask the gender question, which often is ‘what 

about women?’97 What is law’s effect on women as a class?98 Women have been largely 

absent in the making of law, and their needs and interests have thus not been as well reflected 

by law. Asking the gender question is asking how dominant ideologies and historical 

arrangements regarding the gender system have shaped law, and what the practical 

implications of this are. It is asking how law is part of the still prevailing patriarchal 

structures of our societies.99 

As women have been historically marginalized by law and legal and political structures and 

an integral part of feminist legal theory is unmasking the presumed universality and 

neutrality of law, feminist legal theory often embraces more contextualized approaches, 

concentrating on how law affects lived experiences and how it creates and redistributes 

power.100 It is often inherently interested in whose voices are heard and whose are not, who 

is the assumed subject of different legal instruments and who becomes invisible to law.101 

The question is not only a gender question, but a question of inclusions and exclusions based 

on dominant perspectives to law. Thus, feminist legal theory not only asks ‘what about 

women?’ but ‘what about those left invisible in legal frameworks?’.102 That is, essentially, 

what this thesis seeks to ask too. 

2.5 Human trafficking through a feminist lens 

Human trafficking, as already noted, is a gendered phenomenon and affects women and girls 

disproportionately. That is why feminists have been interested in studying human trafficking 

and action against it. But in the research of trafficking, the traditional gender question – what 

about women? – lacks analytical power, because trafficking is already officially recognized 

 
96 Charlesworth and Chinkin (n 45). 
97 Romero (n 46) 186. 
98 Cain (n 71) 20. 
99 ibid 23–24. 
100 Romero (n 46) 185–186. 
101 Anna Carline and Zoe Pearson, 'Complexity and Queer Theory Approaches to International Law and 

Feminist Politics: Perspectives on Trafficking' (2007) 19 Can J Women & Law 73, 85–90. 
102 Charlesworth and Chinkin (n 45) 60. 
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as a gendered phenomenon. The international anti-trafficking instrument, the Palermo 

Protocol, holds the full name of Protocol to Prevent, Suppress and Punish Trafficking in 

Persons, Especially Women and Children. As will be showed in Chapter 3, women have been 

very present in the imageries of victims of trafficking throughout the history of anti-

trafficking legislation internationally and in Europe. 

Moreover, the feminist movement has been present in the drafting processes of anti-

trafficking instruments and has also influenced the resulting frameworks.103 What is 

interesting is that different feminist perspectives introduced above have contradictory 

understandings of what trafficking is and how it should be combated. The disagreement is 

situated between liberal feminists (and to some extent postmodern feminists) and radical 

feminists.104 As trafficking is exploitation of another human being, one of the most 

fundamental questions concerns the relationship between agency of the victim and 

oppressive structures. What weight should be given to the agency and choices of the victim, 

and how should the role of oppressive structures be understood? The question of agency and 

structures is by no means only a feminist question. But it is one that outlines the different 

emphases that radical and liberal feminists have. Other difficult questions include the 

problem of how protective the approach to women as victims of trafficking should be, given 

that a protective approach is often criticized by feminist scholars for enhancing an image of 

women as weak, more vulnerable than men, and in need of protection.105 There is even 

disagreement on whether victims of trafficking are called victims or survivors.106 In this 

respect, this thesis keeps to the term victim, as it entails legal rights and is thus a specific 

legal term that can allow for legal empowerment.107 
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A fundamental disagreement between different feminist positions lies in the nature of 

prostitution and its relation to trafficking. As prostitution is the most important institution 

related to trafficking for the purpose of sexual exploitation, stances on prostitution are easily 

coalescing with stances on anti-trafficking frameworks.108 As radical feminists are generally 

suspicious of institutions that commercialize female bodies and the sexuality of women and 

regard women in prostitution to be in a position of subordination, they support an abolitionist 

position to prostitution.109 Abolitionism in anti-trafficking frameworks means that voluntary 

and forced prostitution are not distinguished from each other but are both viewed as a 

violation of the human dignity of prostituted women – in abolitionist policies, buying sex is 

for this reason prohibited. Selling of sex is not usually criminalized in abolitionism, because 

all women in prostitution are regarded as victims to be protected.110 In sum, the patriarchal 

structures of prostitution and trafficking are more important than the potential agency of 

women to choose prostitution. As MacKinnon asks, ‘If prostitution is a choice, why is it that 

those with the fewest choices are found doing it?’111 

Liberal feminists and post-modern feminists tend to promote a clearer distinction between 

forced and voluntary prostitution and do not view all women in prostitution as victims whose 

human dignity is violated – they seek to defend the rights of sex workers against 

marginalization that anti-trafficking frameworks may create.112 As liberal feminists promote 

agency and choice of women, they see that if women make the choice themselves to engage 

in sex work, it should not be prohibited. This is underlined by the use of the term sex work 

instead of prostitution which is understood to have negative connotations.113 Postmodern 

feminists in turn seek to deconstruct narratives used in anti-trafficking frameworks that are 

based on notions of female ‘purity’ or ‘chastity’ that should be protected. Instead of 

constituting a violation of human dignity, sex work can be interpreted as a source of 

empowerment and an opportunity and should thus be decriminalized. Because sex work is 
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not interpreted as an inevitably patriarchal institution, this position recognizes that sex 

workers are not necessarily women, ‘degendering’ sex work.114 

This research does not take a liberal nor a radical feminist stance to trafficking and 

prostitution nor does it strive to defend either of these positions, as the reality and plurality 

of experiences is likely to extend beyond the scope that this two-sided debate would 

indicate.115 The thesis uses the vocabulary of prostitution instead of sex work but only 

because this is the term used in legal instruments, not as a way of signaling a specific position 

to the prostitution question.116 The feminist perspective of this study is aimed at 

deconstructing the narrative of trafficking, to see who is included and who is left out from 

victimhood and why. It takes particular influence from postmodern feminism, which 

emphasizes the plurality of experiences. 

Human trafficking is situated at the intersection of different phenomena such as migration, 

gender and crime.117 Who is left outside the primary narrative of trafficking is thus not only 

a gendered question – for a feminist deconstructing analysis to be effective, other relevant 

factors and oppressive structures should be recognized as potentially relevant too. This is 

why an intersectional approach to feminism is fruitful for this thesis. Intersectional feminism 

focuses on multiple structures of domination that contribute to normalizing some 

experiences and marginalizing others – as was the case with raped and battered women of 

color in the studies of Crenshaw. There is relatively little intersectional research on 

trafficking, even though trafficking is not only a gendered but a racialized phenomenon.118 

There is thus a demand for intersectional feminist analysis on trafficking that does not only 

take part in the discussion of prostitution or sex work but seeks to see beyond discussions, 

to analyze the silences creating blind spots and invisibility in anti-trafficking frameworks, to 

recognize that in the construction of visibility and invisibility, gendered and racial power 

structures and discourses interplay.119 An intersectional approach thus asks the gender 
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question as a question of interplaying gendered, racial and other structural biases, 

disadvantages and assumptions in the European anti-trafficking framework. 

3. THE EUROPEAN ANTI-TRAFFICKING 

FRAMEWORK, ITS CREATION AND THE ROLE OF 

PROSTITUTION 

To understand how trafficking is conceptualized in the European anti-trafficking framework, 

it is important to highlight relevant factors of the European anti-trafficking instruments and 

their historical and political context. This Chapter will focus first on the international 

development of an anti-trafficking framework, then on its adoption by the Council of Europe 

and lastly on EU anti-trafficking instruments. All legal instruments have some common 

factors and some differences. This Chapter will focus on how trafficking has been 

understood by these instruments and especially how the linkage between trafficking and 

prostitution has been conceptualized. 

3.1 International instruments 

3.1.1 History 

The international fight against human trafficking dates back to 19th century and early 20th 

century. Some scholars and activists have conceptualized human trafficking as a modern 

form of slavery, making analogies to the history of transatlantic slave trade.120 However, the 

legal framework and political process to protect victims of trafficking does not emanate from 

anti-slavery campaigns in general. Instead, the roots of the international anti-trafficking 

framework lie in concerns regarding ‘white slavery’.121 White slavery was a phenomenon, 

of which the real scope remains contested, where white women and girls were taken abroad 

‘for immoral purposes’, to be exploited in prostitution.122 It created a form of moral panic, 

which culminated in 1904 in the adoption of the International Agreement for the Suppression 
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of White Slave Traffic123 by several European states and in 1910 in the International 

Convention for the Suppression of White Slave Traffic124.125 

The focus of these early instruments was strictly on sexual exploitation – not labor 

exploitation – of exclusively white women and girls.126 Other forms of exploitation or 

victimhood, for example men or racialized victims of trafficking, were not acknowledged by 

these instruments. The aim was to protect white women and their purity and chastity.127 

Additionally, instruments against white slavery were motivated by the aim to control and 

repress female sexuality as at the time, the anti-trafficking framework was largely based on 

religionist and traditionalist motivations.128 These early instruments were not, however, 

abolitionist in character as they only criminalized situations where coercion or deception had 

been used, and only treated international prostitution, as states wanted to be able to regulate 

and decide upon domestic prostitution themselves.129 

In the following decades, several new international instruments were drafted.130 New 

conventions abandoned the notion of white slavery in order to protect all races alike, but still 

restricted the scope of protection to women and children – at least until the late 1940s.131 

Then the anti-trafficking framework started to take a more abolitionist form, consolidated in 

1949 in the Convention for the Suppression of the Traffic in Persons and of the Exploitation 
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of the Prostitution of Others132. In the 1949 Convention, forced and voluntary prostitution 

are not distinguished from each other and both trafficking and prostitution are described as 

‘incompatible with the dignity and worth of the human being’ and a danger to ‘the welfare 

of the individual, the family and the community’.133 The Convention has been criticized for 

example by the Special Rapporteur on violence against women, its causes and consequences, 

Ms. Radhika Coomaraswamy, for not taking a human rights approach to prostitution but a 

prohibitionist one where women are not seen as agents but as vulnerable beings to be 

protected against the ‘evils of prostitution’.134 The controversiality of the abolitionist 

framework may have affected the willingness to ratify the 1949 Convention, as the 

ratification numbers have remained relatively low.135 

3.1.2 The CEDAW Convention 

Thirty years after the adoption of the 1949 Convention against trafficking of women and 

girls, the UN Convention on the Elimination of All Forms of Discrimination against Women 

(CEDAW Convention) was adopted as the first international convention on the rights of 

women.136 The Convention forms the basis for the international framework against 

discrimination against women. Substantially, the Convention is based on human rights 

frameworks interpreted through a strong gender perspective.137 

Article 6 concerning traffic in women and girls is one of the few substantive novelties of the 

Convention, as it ties trafficking in women and girls to gender-based discrimination.138 The 

Article obligates states to take all appropriate measures to suppress all forms of traffic in 

women and exploitation of prostitution of women.139 It does not, however, define trafficking 

nor does it take a stand on how to understand exploitation of prostitution – although its focus 

on exploitation of prostitution instead of prostitution as such has been interpreted as a 
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departure from abolitionism. Due to the ambiguous and open-ended form of the Article, its 

practical implications have remained rather modest.140 

3.1.3 The Palermo Protocol 

Between the Palermo Protocol and the 1949 Convention, there was a long period of time 

when the anti-trafficking framework was not object to legal changes. During these decades, 

the feminist movement became more influential, and differences between liberal and radical 

feminists arose particularly regarding sex and sexuality, and the question of prostitution or 

sex work came to signify these differences.141 When discussions concerning trafficking and 

attempts to form a uniform definition on it intensified again in the 1990s, the feminist 

movement took thus an active part in the process. 

Preparations started in 1997 to create an international convention on transnational organized 

crime that would behold three protocols altogether, one on smuggling in arms, one on human 

smuggling and one on trafficking. The proposed protocol against trafficking was originally 

designed to restrict the definition of trafficking to include only women and children as 

potential victims.142 The Ad Hoc Committee in charge for drafting the new anti-trafficking 

instrument had to ask for its mandate to be changed in order to draft a gender-neutral 

definition of trafficking.143 Even though the resulting definition of trafficking is a gender-

neutral one, the historical development from an exclusive focus on women and children is 

visible in the Protocol, as its purpose is to prevent and combat trafficking in persons, paying 

particular attention to women and children.144 Thus, whilst the definition of trafficking is 

gender-neutral, the protocol itself is no as its seeks to protect women particularly. 

The Palermo Protocol and its drafting process received quite an unusual amount of interest 

from NGO’s comparing to other drafting processes concerning transnational criminal law.145 

NGO’s took actively part in debating the protocol, focusing almost exclusively on how the 
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definition of trafficking should be linked to prostitution.146 The two most influential groups 

of activists were the Human Rights Caucus, which advocated for a more liberal perspective 

to sex work and abandoning a moralist position to prostitution, and the Coalition Against 

Trafficking in Women, which advocated for an abolitionist position to prostitution based on 

a radical feminist understanding of prostitution and trafficking.147 The primary focus of both 

lobbyists was thus the question of sexual exploitation in prostitution and whether all 

prostitution or only forced prostitution should be regarded as exploitative. 

The resulting protocol is not restricted to sexual exploitation but encompasses all forms of 

trafficking, including exploitation of the prostitution of others and other forms of sexual 

exploitation, forced labor or services, slavery or practices similar to slavery, servitude and 

the removal of organs.148 Exploitation of the prostitution of others is included in the list of 

purposes of exploitation, but its content is left undefined. The definition of trafficking, 

neither clearly condemning all prostitution or strictly dividing between forced and voluntary 

prostitution, leaves open the exact relation between trafficking and prostitution.149 This 

compromise has made it possible for parties of different positions ratify the protocol, as the 

intention is not to affect State Parties’ national prostitution policies.150 Still, the ambiguous 

way in which prostitution is included in the list of exploitative purposes of trafficking has 

been interpreted as a victory for radical feminists advocating for abolitionism.151 

The first internationally agreed definition of trafficking was undoubtedly the biggest 

achievement of the Palermo Protocol, as it ended the conceptual struggle and decades of 

debates on how to understand trafficking in a way that all parties found acceptable.152 The 

question of how to define the linkage of trafficking and prostitution was not however 

resolved – the disagreement of the definition of trafficking has evolved into a disagreement 

 
146 Gallagher, The International Law of Human Trafficking (n 121) 75. 
147 Elżbieta Goździak and Kathleen Vogel, ‘Palermo at 20: A Retrospective and Prospective’ (2020) 6 J Human 

Trafficking 109, 109. 
148 Palermo Protocol, Art. 3(1). 
149 The Council of Europe Steering Committee for Equality between Women and Men considered the resulting 

definition as a ‘balance between widely differing cultural interests and orientations’, see Council of Europe 

Steering Committee for Equality between Women and Men, ‘Summary of the Feasibility Study for a 

Convention of the Council of Europe on Trafficking in Human Beings’ CM (2002) 129 (Summary of the 

Feasibility Study). 
150 As of June 2021, the Palermo Protocol has been ratified by 178 parties. This relatively high number is partly 

made possible due to the open-ended language of the definition of trafficking. See also, travaux préparatoires, 

para 64. 
151 Limoncelli (n 36) 262. 
152 Sax and Planitzer (n 7) 57. 



30 

 

on how to interpret it.153 The indeterminate definition of trafficking offers opportunities for 

very different but equally legally found interpretations.154 

In addition to defining trafficking, the international anti-trafficking framework focuses on 

prevention of trafficking, protection of victims and prosecution of traffickers. The protocol 

has been criticized as articles concerning victim protection are not mandatory or 

encompassing.155 It is, essentially, not a human rights instrument but an instrument created 

to prevent and combat transnational organized crime by creating cooperation between states 

and ensuring that no state would constitute a safe haven for criminal groups.156 

The international anti-trafficking framework is based on a specific focus on transnationality 

and criminal groups. For the Protocol and its parent convention to be applied, a crime must 

be of transnational character and it must involve a criminal group.157 Nationally, states 

should also apply the definition of trafficking to situations that do not involve 

transnationality or criminal groups as they are not a part of the definition of trafficking, but 

the scope of application of the Protocol and the cooperative action that it provides and 

requires from states is restricted to combating transnational criminal groups. This scope 

inevitably also affects how trafficking is conceptualized.158 

3.2 Council of Europe instruments 

3.2.1 The Anti-Trafficking Convention 

At the same time with the international awakening, the first regional developments started 

taking place in the Council of Europe. The European interest in human trafficking arose 

during the post-soviet era when new states adopted a free-market economy and reduced 

government commitment to social expenditure, which contributed to heightened levels of 

mobility.159 Migration from Eastern Europe to Western Europe was regarded as a threat to 

national security, and migration policies were tightened. The scope of legal migration was 
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reduced, leading to a growing pressure on irregular routes and increasing levels of 

trafficking.160 Consequently, in the early 2000s, reports suggested ‘unprecedented levels’ of 

trafficking, mostly as a movement from post-soviet countries to Western Europe.161 

The European focus on trafficking concerned particularly sexual exploitation of women and 

girls.162 Before the initiations of the negotiation process for the new Convention, the 

Parliamentary Assembly of the Council of Europe issued recommendations which targeted 

primarily sexual exploitation of women and children in the context of prostitution.163 It was 

with through these recommendations that the process for an anti-trafficking convention was 

commenced. The first plans to create a regional instrument to combat human trafficking 

envisaged an instrument restricted to sexual exploitation of women and girls.164 However, 

after the success of the Palermo Protocol and the consensus on the definition of trafficking, 

the UN High Commissioner for Human Rights urged the Council of Europe to further this 

newly found consensus.165 Consequently, trafficking became defined according to the 

definition of the Palermo Protocol, without restrictions concerning the type of trafficking or 

the gender of the trafficked victim.166 Still, the imagery of trafficking victims seems to be 

based on the historical focus on women, children and sexual exploitation in prostitution.167 

As the Anti-Trafficking Convention adopted the international definition of trafficking, the 

same ambiguous formulations of exploitation in prostitution and sexual exploitation are 

reiterated in it.168 The Council of Europe Parliamentary Assembly has, however, specified 
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that abolitionist policies banning buying of sex are preferred.169 This recommendation is 

based on the argument that as prostitution is regarded as a root cause for trafficking, reducing 

prostitution through abolitionist policies will reduce the demand for trafficking for the 

purpose of sexual exploitation.170 As states are obligated in the Anti-Trafficking Convention 

to discourage the demand that fosters exploitation, abolitionist policies are promoted through 

the legal framework of the Convention.171 

In addition to a common definition of trafficking, the European and the international 

framework have other connections too. However, the drafters of the Convention wanted the 

European framework to go further than the Palermo Protocol. The explanatory report, which 

as the travaux préparatoires of the Convention offers background and interpretative support 

to the Convention, defines the added value of the regional instrument as the following:  

The added value provided by the Council of Europe Convention lies firstly in the affirmation 

that trafficking in human beings is a violation of human rights and violates human dignity and 

integrity, and that greater protection is therefore needed for all of its victims. Secondly, the 

Convention’s scope takes in all forms of trafficking (national, transnational, linked or not to 

organised crime, and for purposes of exploitation) in particular with a view to victim protection 

measures and international cooperation. Thirdly, the Convention sets up monitoring 

machinery to ensure that Parties implement its provisions effectively. Lastly, the Convention 

mainstreams gender equality in its provisions.172 

Unlike the Palermo Protocol, the Anti-Trafficking Convention is defined as a human rights 

instrument: the Palermo Protocol focuses on preventing criminality of certain kinds of 

perpetrators (criminal groups) with a focus on certain kinds of crimes (transnational ones) 

whereas the Anti-Trafficking Convention takes the rights and protection of victims as its 

starting point.173 Nevertheless, the scope of protection provided by the Convention has been 

criticized: even though victims are granted some forms of assistance – such as 

accommodation, psychological and material assistance, emergency medical treatment and 
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legal counseling174 – part of the motivation to do so is that the protection of the victims’ 

rights makes them more willing to cooperate with authorities.175 Alongside the human rights’ 

focus there is a criminal law focus, understood as capturing criminals and ensuring criminal 

liability, and victim assistance is geared so that criminal officials can secure the cooperation 

of victims.176 Even though ensuring the efficiency of criminal proceedings certainly is 

comprehended as protecting victims, in the end, this focus may have instrumentalized victim 

assistance and conflated between human rights and legal remedies.177 As a telling example 

of the restricted role of victims’ rights, a draft version defined the objective of the 

Convention as the fulfilment of ‘best interest of the victims of trafficking in human beings’, 

but this later changed to the ‘respect for the rights and the protection of victims’ because of 

concern that best interests could be interpreted too broadly.178 

The realization of the added value of victims’ rights was hindered during negotiations by the 

EU, which seemed adamant on only allowing a scope of protection already in force in the 

Union. The European Commission was accused of negotiating for such a low level of 

protection to victims of trafficking that ‘the Council of Europe will be forced to lower its 

standards to the lowest common denominator of Community law’.179 This is particularly 

visible regarding the rights and protection of migrant victims, which were among the most 

controversial questions during the negotiations for the Anti-Trafficking Convention.180 As a 

result of these controversies, there is no obligation for states to accord residence permits to 

trafficking victims based on their need or vulnerable situation.181 

Another added value of the Convention was envisaged to be its gender perspective to 

trafficking. Even though the Palermo Protocol also includes a gender dimension, it does not 
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tie trafficking explicitly to gender equality unlike the Anti-Trafficking Convention which 

defines one of its goals as preventing trafficking in human beings, while guaranteeing 

gender equality.182 In addition, Article 17 of the Convention states that each party shall, in 

applying measures to protect and promote the rights of victims, aim to promote gender 

equality and use gender mainstreaming in the development, implementation and assessment 

of the measures.183 Trafficking is thus clearly understood through a gender perspective and 

the rights of victims of trafficking are tied to gender equality. 

According to the explanatory report gender equality is defined as the opposite of inequality 

instead of the opposite of gender difference – similar treatment is not as such the goal nor is 

it alone adequate to tackle inequality. Positive measures and specific policies for women are 

needed to support the de facto fulfilment of the rights of women, as women are ‘more likely 

to be exposed to practices which qualify as torture or inhuman or degrading treatment’, 

including trafficking.184 The purpose of Article 17 is to make visible the gendered reality of 

trafficking: that women are the main target group of trafficking and are, often even before 

they become victims of trafficking, in a precarious situation due to gender poverty and higher 

unemployment rates than men. As such, the Article has mostly an educative function.185 

Based on the explanatory report, it does, however, imply a step away from liberal feminism 

and its more procedural understanding of equality. This is in line with the radical feminism 

-inclined Council of Europe recommendation supporting abolitionist policies.186 

3.2.2 Other Council of Europe instruments 

The Anti-Trafficking Convention, although the first instrument to explicitly address human 

trafficking in Council of Europe, is not the only relevant Council of Europe for the European 

anti-trafficking framework. The European Convention on Human Rights prohibits forced 

slavery and servitude as well as forced labor, and in its case-law, the European Court of 

Human Rights interprets this prohibition to encompass the prohibition of trafficking.187 The 
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Convention creates positive obligations for states: lack of action by authorities might 

constitute a violation of the European Convention on Human Rights, in addition to 

potentially violating the Anti-Trafficking Convention.188 Still, there is no extensive case-law 

by the Court on how to understand these positive obligations, only some individual cases. 

The most recent potentially relevant instrument for the European anti-trafficking framework 

is the Council of Europe Convention on preventing and combating violence against women 

and domestic violence (the Istanbul Convention). It is the regional counterpart to the 

international CEDAW Convention, but has been regarded as a step forward as it is the first 

instrument to explicitly address gender-based violence instead of only discrimination.189 

However, unlike the CEDAW Convention, the Istanbul Convention does not address human 

trafficking, nor is trafficking in women and girls regarded to be within the scope of the 

Convention, because trafficking was already addressed by the Anti-Trafficking Convention 

at the time of the drafting of the Istanbul Convention.190 Initiatives are made for the EU to 

access to the Istanbul Convention, but the process is still ongoing.191 

3.3 EU instruments 

3.3.1 Primary legislation 

In addition to the UN and Council of Europe, the EU also takes part in the combat against 

human trafficking. This is confirmed in the primary legislation of the EU, which determines 

the competence of EU institutions to adopt secondary legislation (directives and regulations, 

for instance) on different areas and sets objectives for the EU.192 The Charter of Fundamental 

Rights of the European Union, a part of the primary legislation of the EU that functions as 

the basis of the fundamental rights regime in the EU, explicitly prohibits human 

trafficking.193 The explanations relating to the Charter define trafficking as a violation of 

human dignity and offer as background for the prohibition of trafficking ‘recent 
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developments in organised crime, such as the organisation of lucrative illegal immigration 

or sexual exploitation networks’.194 This mention alludes to the same evolutions that gave 

rise to concern in the Council of Europe. Migration from East to West, particularly in the 

context of prostitution, was increasingly on the political agenda and regarded as an issue to 

be tackled by regional cooperation. The imagery that these concerns were based on linked 

trafficking to both migration and prostitution. 

In addition to the EU Charter, human trafficking is also mentioned in the EU treaties that 

create competence for the EU to adopt legislation. Article 83(1) of the Treaty on the 

Functioning of the European Union allows the EU to establish minimum rules concerning 

the definition of criminal offences and sanctions in the areas of particularly serious crimes 

with cross-border dimensions resulting from the nature or impact of such offences or from a 

special need to combat them on a common basis. Human trafficking and sexual exploitation 

of women and children are especially mentioned in the Article. Human trafficking and its 

prevention are also addressed from a migration perspective in Article 79, which allows the 

EU to adopt measures to combat trafficking in persons, in particular women and children, as 

part of its migration policies.195 

3.3.2 Secondary legislation and soft law instruments 

Trafficking has been on the agenda of the EU from as early as 1989 – before its inclusion in 

the primary legislation of the EU – when the European Parliament issued a resolution 

concerning trafficking.196 The resolution clearly linked trafficking for the purpose of sexual 

exploitation and prostitution together, situating the phenomenon within the institution of 

prostitution. In later resolutions, the EU Parliament decoupled the two and began addressing 

trafficking as something that can take place in other contexts too, but the focus continued to 

be on sexual exploitation of women and girls.197 In these early soft-law instruments, the EU 

Parliament’s position on prostitution was clearly abolitionist, and it defined prostitution as 
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violence against women and the commodification of female bodies, stating that free choice 

to prostitute is a myth.198 

The first milestones in the creation of a legally binding anti-trafficking framework in the EU 

were the Joint Actions of 1996 and 1997.199 The 1996 Joint Action established an exchange 

programme, actors and networks responsible for combating and preventing trafficking, and 

the 1997 Joint Action sought to harmonize definitions and streamline Member States’ legal 

systems regarding trafficking for the purpose of sexual exploitation.200 In 2002, in a 

Framework Decision replacing the Joint Actions, the EU obligated states to criminalize 

trafficking in human beings, and this time, both trafficking for the purpose of sexual 

exploitation and labor exploitation were addressed.201 The anti-trafficking work started on 

the international level by the Palermo Protocol was seen to be complemented by the EU 

through the Framework Decision.202 Through the Framework Decision, the international 

definition of trafficking was first adopted in the EU.203 Otherwise, the Framework Decision 

covered penalties, the liability of and sanctions on legal persons, jurisdiction and 

prosecution, as well as very shortly the position of child victims of trafficking.204 

Although an important step forward in the creation of an EU framework, the Framework 

Decision was criticized for its strict criminal law approach and the lack of protective 

approach, as it did not provide support for trafficking victims.205 The reason for the lacking 

victim perspective may have been an already existing Framework Decision on the standing 
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of victims in criminal proceedings.206 While understandable, the division between a victims’ 

rights instrument and an anti-trafficking instrument made the focus of anti-trafficking actions 

quite one-sided. 

In 2004, the first directive concerning human trafficking was adopted, focusing on residence 

permits of victims of trafficking.207 The Directive on Residence Permits offers short-term 

residence permits for victims of trafficking whose presence is needed in criminal 

proceedings and who cooperate with authorities.208 Trafficking victims are also offered a 30-

day long reflection period during which they cannot be deported, but are offered services 

and can contemplate if they want to press charges or take part in criminal proceedings.209 

The purpose of the Directive is to create incentives for victims to cooperate with authorities 

in trafficking investigations, not to offer protection to vulnerable migrants.210 

Before the adoption of the Lisbon Treaty in 2009, the EU competence concerning criminal 

law was more restricted as it could not adopt directives on substantive criminal law. 

Framework Decisions, which were the primary instruments used in criminal law matters, 

were restricted in nature and Member States were free to choose the method and the form in 

which the obligations of the Framework Decisions were to be put in force in national 

legislation.211 With the adoption of the Lisbon Treaty, the EU finally gained competence to, 

within strict limits, bring forth directives of substantive criminal law.212 The first directive 

of this kind was the Anti-Trafficking Directive in 2011 replacing the former Framework 

Decision. In the Directive, human trafficking is defined – once again using the definition of 

the Palermo Protocol with only very slight adjustments213 – and minimum and maximum 

penalties, aggravating circumstances, assistance for victims and a gender dimension are 

addresses. In its focus on victims’ rights, the Directive follows the path of the Anti-
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Trafficking Convention, which in the EU context entails a fundamental change in relation to 

previous instruments, particularly the Framework Decision.214 

The Anti-Trafficking Directive is clearly anchored in already existing international and 

regional frameworks and instruments. As an EU instrument instead of an international or 

regional treaty, there are, however, some requirements to be met – for instance, the Directive 

should follow principles of criminal law such as the principle of legality that requires clear 

and unambiguous formulations of crimes.215 However, many crucial terms or concepts, such 

as abuse of a position of vulnerability, or the linkage between prostitution and trafficking, 

are deliberately left undefined.216 Some commentators argue that these ambiguous 

formulations adopted by the Palermo Protocol and the Anti-Trafficking Convention should 

not have been copied as such to the EU context because they do not meet the requirements 

of European criminal law, namely the principle of legality.217 It is true that by leaving open 

questions on the meaning of concepts such as abuse of vulnerability or exploitation of the 

prostitution of others, the Directive does not answer to questions that have arisen from the 

definition of trafficking. Prostitution and its links to trafficking, as an area of cultural 

sensitivity and morality politics, is officially left for the Member States to decide on in 

respect of the non-intervention principle.218 

Even though the Directive does not address the role of prostitution in trafficking, the 

European Parliament has nevertheless issued a number of abolitionist soft-law instruments. 

The European Parliament conceptualizes trafficking as a question of gender-based violence 

and inequality.219 In 2014, the Parliament issued a resolution where it reiterates an 

abolitionist perspective to prostitution – describing prostitution as reducing ‘all intimate acts 

to their monetary value and diminish[ing] the human being to the level of merchandise’ – 

and promotes the prohibition of buying sex, arguing that the prohibition would reduce the 

demand for services provided by traffickers, which plays a central part in preventing 
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trafficking.220 On the other hand, the European Court of Justice has addressed prostitution in 

several cases as a field of work, thus accepting some of the premises of the sex work position 

while abstaining from making other, clearer statements in favor of either side in the 

prostitution controversy.221 Nevertheless, the principal positioning of the EU seems to lean 

towards abolitionism, even though this is mostly through soft-law instruments such as 

Parliamentary resolutions.222 

As Member States still have a right to decide their stance on prostitution, states have adopted 

different policies concerning prostitution. For example, Sweden has banned buying sex 

altogether while the Netherlands and Germany have opted for creating a tightly regulated 

market for prostitution. Studies have compared these legislative models to understand which 

one reduces trafficking more efficiently. Lack of available data makes this task difficult, but 

some studies have noted that the abolitionist model of Sweden seems more effective, because 

it succeeds in reducing the demand for prostitution and thus the demand for services 

provided by traffickers, whilst the more liberal regulatory model creating a legal market for 

prostitution seems to also contribute to the growth of an illegal market where trafficking 

takes place.223 However, the abolitionist model can be criticized too, for further 

marginalizing those continuing in the field of prostitution, as the clients that continue buying 

sex illegally are relatively more dangerous.224 

3.4 Conclusions 

The European anti-trafficking framework, a combination of different EU and Council of 

Europe instruments interacting together, takes a considerable amount of its legal principles, 

definitions and narratives from the international framework. Both international and 

European anti-trafficking action has started from a narrower understanding of trafficking 

than the official gender-neutral definition. Through a focus on the sexual exploitation of 
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women and children, the European anti-trafficking framework shows that while formally 

detached from previous more exclusive definitions of trafficking, the historical emphasis on 

the narrower narrative of trafficking remains at least implicit in the framework. 

Consequently, men victims of trafficking might not be identified as readily as victims, 

because they do not correspond to the imagery of the narrative of trafficking. 

Even though the European anti-trafficking framework has established an ambiguous yet 

somewhat abolitionist position to prostitution and its linkage to trafficking both in Council 

of Europe and the EU, the linkage continues to cause debates and controversies.225 There are 

several reasons for why prostitution has taken such a central place in the conceptualization 

of trafficking. On a principled level, the question of how to understand the relationship 

between oppressive structures and the agency of women is at the core. On a more practical 

level, the conceptualization of prostitution impacts the available means to combat trafficking 

in human beings. If prostitution in itself is regarded as a form of violence against women, 

then anti-trafficking instruments can more broadly target prostitution as such, in order to 

prevent exploitative practices within it but also in order to diminish the role of prostitution 

in our societies.226 If prostitution is regarded as a legitimate practice and form of labor, then 

intrusive preventive mechanisms targeting trafficking can be criticized for their potentially 

negative implications for prostitutes and their work. The question of prostitution thus defines 

the scope of possible actions in the anti-trafficking field. 

The question of the linkage between prostitution and trafficking has been one of the most 

controversial issues while drafting new instruments for the anti-trafficking framework. 

While there is controversy on how to define this linkage, all parties acknowledge that human 

trafficking for the purpose of sexual exploitation takes place within prostitution. Prostitution 

seems to be the explicit and implicit context of sexual exploitation in nearly all instruments 

and speech acts – exploitation in prostitution plays a key part in the narrative of trafficking 
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that these instruments together create.227 This focus on prostitution is reiterated in literature 

on trafficking too, and there are few if any mentions of other potential contexts for trafficking 

for the purpose of sexual exploitation. This focus on prostitution as the primary context of 

sexual exploitation is analyzed further in Chapter 5. 

4. THE LINKAGE BETWEEN ANTI-TRAFFICKING AND 

MIGRATION POLICIES  

The previous Chapter introduced the European anti-trafficking framework and its 

international counterpart, particularly through the perspective of the debate on the nature of 

prostitution and its relation to trafficking. But the linkage between trafficking and 

prostitution is not the only one that has influenced legal instruments. The second influential 

linkage between different frameworks and policies is that of migration. The relationship 

between migration policies and anti-trafficking instruments, as well as migration and 

trafficking in general, is an integral part of the European anti-trafficking framework. This 

Chapter will thus focus on the linkage between trafficking and migration in the European 

anti-trafficking framework: first focusing on the distinction between trafficking and 

smuggling as well as the gendered aspects of this distinction, then on prevention of 

trafficking, smuggling and irregular migration and the motivations of these prevention 

strategies and lastly on the trafficking narrative produced by the migration linkage. 

4.1 The distinction between human trafficking and smuggling 

4.1.1 Trafficking and smuggling: distinct categories or a continuum of experiences? 

As mentioned, when the UN Convention against Transnational Organized Crime was 

created, it was accompanied by three protocols, and human trafficking and human smuggling 

were separated into two distinct ones. Trafficking is defined in the Palermo Protocol as 

certain acts and means used for the purpose of exploitation, constituting a crime where the 

exploited entity is the victim and their rights and dignity. Smuggling, on the other hand, is 

defined in the Smuggling Protocol as the procurement, in order to obtain, directly or 

indirectly, a financial or other material benefit, of the illegal entry of a person into a State 
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Party of which the person is not a national or a permanent resident.228 In EU, instruments on 

smuggling talk about the facilitation of unauthorized entry, transit and residence.229 The 

difference to the international framework is that smugglers are conceptualized as merely 

facilitating migrants in violating the migration laws instead of being the primary actors. The 

focus is thus more on the illegality of the actions of the migrant instead of the smuggler.230 

This makes the EU approach to smuggling stricter than the Smuggling Protocol.231  

The difference between smuggling and trafficking concerns the violated entity which in 

smuggling is the state and its sovereignty to control migration and borders, not the smuggled 

migrant.232 The Council of Europe has defined the difference between trafficking and 

smuggling like this: ‘While the aim of smuggling of migrants is the unlawful cross-border 

transport in order to obtain, directly or indirectly, a financial or other material benefit, the 

purpose of trafficking in human beings is exploitation.’233 Thus, even though some form of 

exploitative practices may take place in smuggling, exploitation is not the purpose of 

smuggling. The distinction into two separate legal fields is based on this purpose. An 

additional difference is that trafficking can be either domestic or transnational but smuggling 

always entails the crossing of borders. 

Nevertheless, scholars have criticized this strict distinction between smuggling and 

trafficking as in reality, people who are smuggled can end up trafficked at some point, 

traffickers and smugglers can either be the same people and groups or cooperating with each 

other, or it might be difficult to establish if certain exploitative practices in smuggling 

constitute trafficking – in short, it is not always clear who is trafficked and who is not.234 Yet 

legal instruments divide migrants to those viewed as trafficking victims, deserving assistance 

those who are regarded as ‘illegal’ immigrants who have violated immigration 
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regulations.235 This division does not reflect the multitude of experiences of migration and 

human rights violations that migrants face before, during and after their journey.236 

What complicates the situation even further is that smuggling is, like trafficking, a criminal 

phenomenon producing its own kind of narrative. Assumptions concerning the nature of 

smuggling, such as mediatized stories of people in trunks or at the sea, endangered by and 

indebted to the smuggler and dependent and vulnerable due their irregularity, produce a 

narrative that emphasizes the danger, moral reprehensibility and organised criminality of 

smuggling.237 In some situations, however, smuggling is much more mundane than that and 

can consist of, say, helping a friend out by driving them over a border.238 Smuggling is no 

more neutral and clearly defined than trafficking. When separating between smuggled 

migrants and trafficked victims, authorities thus need to decide which narrative better 

describes the situation. As already suggested, this decision has serious consequences for the 

rights of the migrant but can be difficult to base on any objective criteria. 

4.1.2 The gendered distinction between trafficking and smuggling 

As clear criteria and guidelines for distinguishing between smuggled migrants and 

trafficking victims are not offered, the decision whether to identify a migrant as a trafficking 

victim or a smuggled migrant is based on assumptions and expectations arising from the 

narratives of trafficking and smuggling. One of the assumptions guiding the distinction 

between smuggling and trafficking is the gendered assumption that women are trafficked 

victims whereas men are smuggled migrants.239 The differentiation arises from gendered 

conceptions of vulnerability as women are often used as the ‘language of victimhood’.240 

Feminist scholars have pointed out that women are more readily appointed victimhood than 
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men.241 Men in turn are more likely to be identified as smuggled migrants and thus not 

victims of trafficking.242  

Both the European anti-trafficking framework and migration policies support this gendered 

division. The anti-trafficking framework focuses particularly on women and child victims of 

trafficking and consequently, men might be less likely to be identified as victims.243 When 

the legal narrative of trafficking, emphasizing the gendered nature of trafficking, focuses on 

women as victims, men who experience exploitation during their migration are not as readily 

identified as victims of trafficking.244 The European migration legislation, in turn, is based 

on certain stereotypes – for example that the man is the breadwinner of the family and thus 

the primary migrator – that create a disadvantaged position for women and make it more 

difficult for women to migrate, which can make them even more vulnerable to trafficking.245 

Thus, the distinction between smuggling and trafficking reiterates the narrative of trafficking 

which includes women and children but not men as victims of trafficking. 

4.2 Human trafficking and its links to migration regimes 

4.2.1 Linkages between anti-trafficking and migration frameworks 

The Palermo Protocol is situated within the framework against transnational organized 

crime, and while transnationality is not a part of the definition of human trafficking, the 

scope of application of the Protocol is tied to transnationality.246 The transnational nature is 

important for the European framework as well as it provides for an explanation – required 

by the principle of subsidiary – to why trafficking is combated on the supranational level 

instead of the national level.247 Thus, the transnationality of trafficking is emphasized also 

on the European level – for instance, the TFEU appoints the EU competence to legislate on 

crimes with cross-border implications such as human trafficking.248 The assumption is that 
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trafficking entails movement across borders, which affects the European anti-trafficking 

framework and its prevention and protection strategies. 

Trafficking is particularly linked to irregular migration. Trafficking is framed in some EU 

instruments as a form of irregular migration and therefore, the anti-trafficking framework 

becomes closely connected to the fight against irregular migration.249 The Anti-Trafficking 

Convention and Directive include measures such as strengthening border control measures 

necessary for detecting trafficking cases, obligation of commercial vessels to verify that 

passengers have necessary travel documents with them, obligation to ensure the quality of 

identity documents issued by states so they cannot be falsified, and regional cooperation 

between authorities.250 Many of said measures do not target only trafficking and traffickers 

but irregular migration more generally, as they are modelled on the UN Smuggling 

Protocol.251 This linkage is visible also in measures against smuggling and irregular 

migration. For instance, the EU Action Plan against human smuggling is introduced in the 

‘broader context of EU efforts to address the root causes of irregular migration, in 

cooperation with countries of origin and transit, and prevent the loss of lives caused by 

smugglers and traffickers.’252 Preventing irregular migration is thus linked, at least as a part 

of the rhetoric of the Action Plan, to saving lives of trafficked migrants. 

As the European anti-trafficking framework becomes a part of the fight against irregular 

migration, anti-trafficking instruments are appointed several purposes: the purpose of 

preventing irregular migration is to secure the sovereignty of the EU and its Member States 

and their right to control borders and migration whereas the purpose of preventing human 

trafficking is to protect individuals from grave human rights violations. When these two 

purposes conflict with each other, protection of vulnerable migrants often yields faced with 

states’ sovereignty to uphold restrictive immigration policies.253 
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One example of the results of these conflicting purposes is the Directive on Residence 

Permits. The Directive accords temporary residence permits for those needed in criminal 

proceedings, designed to aid cooperation of victims as they may otherwise be afraid to 

contact authorities due to the potential irregularity of their residence status.254 The Directive 

accords residence permits to both trafficked and smuggled migrants, as this is regarded the 

most efficient way to tackle these two most ‘odious’ forms of irregular migration.255 

However, the Directive and the residence permit it provides for do not concern protecting 

trafficking victims and smuggled migrants but are created to ‘step up the fight against illegal 

migration’, as the Explanatory Memorandum for the Directive puts it.256 The residence 

permit is thus based on the utility of the migrant, and when they are not needed anymore, 

they are returned to their country of origin. 

Another example of the primacy of migration considerations is the lobbying done by the EU 

Commission during negotiations for the Council of Europe Anti-Trafficking Convention. At 

the time of negotiations, the Directive on Residence Permits was already in place, and the 

EU was reluctant to accept obligations going further than the Directive.257 During the 

drafting process of the Convention, the Parliamentary Assembly regretted that the draft 

Convention reflected a priority to protect states from irregular migration instead of 

protecting victims of trafficking, weakening the assistance provided for migrant victims.258 

Indeed, the Convention’s Article on residence permits is formulated in a way that ensures 

that no state is obliged to grant residence permits in situations where the Directive does not 

indicate so – although the Convention includes the option to grant a residence permit also 

when necessary owing to the personal situation of the victim.259 And while the Convention 

contains the obligation to enable migration to take place legally, the aim is merely to engage 

in dissemination of accurate information concerning migration to counteract misinformation 

that traffickers use, not to create more legal pathways of migration.260 

What these examples show is that it has proven difficult to accord rights and protection to 

migrant victims of trafficking. The concern seems to be that more comprehensive support 
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systems for migrant victims would create a loophole in otherwise strict immigration policies 

and that this loophole could cause a ‘flood’ of migrants fraudulently claiming to be 

trafficking victims. Whether these concerns are based on realism or populist anti-

immigration agendas, they have contributed to shaping the European anti-trafficking 

framework as it is. As Anne Gallagher has said, ‘within the realities of current migration 

regimes, there is a natural limit to what States will grant victims of trafficking’.261 It may be 

claimed, however, that said limit is in no way natural, but the result of a merging of anti-

immigration and anti-trafficking policies.262 

4.2.2 Theories of security – understanding controversies of the relationship between 

migration and anti-trafficking frameworks 

When analyzing the links identified in the European anti-trafficking framework between 

combating trafficking and preventing irregular migration, the negotiation between different 

priorities is best understood when read through theories of security that offer tools to analyze 

whose security policies and regimes are meant to protect.263 Feminist legal theories, along 

with other critical theories, argue that security is always absence of threats and fears of a 

particular subject – it is defined from a certain point of view, as is what constitutes a 

threat.264 The concept of state security – which in the context of European regimes can be 

understood as both Member State and regional security – is a conceptualization of security 

from the perspective of the state or state-like actor. Irregular migration, for example, may be 

conceptualized as a threat to national security as it threatens the sovereign state’s control 

over its borders.265 The concept of human security, in turn, describes security from the 

perspective of individuals – from this perspective, being able to cross a border to seek asylum 

would often increase the human security of the migrant despite the irregularity of the 
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migration.266 What constitutes security or a security threat may thus be different from the 

perspective of the state, the migrant and the trafficked migrant. 

What is the perspective to security in European anti-trafficking instruments? Trafficking, as 

cross-border crimes generally, is seen as not only endangering the victim but also the internal 

security of the EU.267 The Directive on Residence Permits, for instance, was adopted to fight 

‘illegal’ immigration, not to protect migrant victims and increase their security.268 

Instruments that are envisaged to protect victims of trafficking, have also been criticized for 

focusing on the internal security of EU and its Member States. The Anti-Trafficking 

Convention, even though in principle ambitious in its victims’ rights perspective has been 

accused by the Council of Europe Parliamentary Assembly for reflecting ‘the member states’ 

desire to protect themselves from illegal migration rather than of accepting that trafficking 

in human beings is a crime and that its victims must be protected’.269 

From the perspective of protecting the EU from irregular migration, tighter control of the 

borders, as introduced in the Anti-trafficking Convention, for instance, are regarded as 

appropriate measures.270 These measures make it more difficult for people to migrate. 

However, they do not stop migration but merely push migrants to depend even more on 

smugglers and traffickers to get them to Europe as they do not have access to legal channels 

or safer irregular channels to organize their migration.271 Therefore, studies indicate that 

approaches aiming to reduce irregular migration may actually increase trafficking and the 

insecurity of migrants.272 A more indirect but no less concerning effect of strict migration 
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policies is that the so-called criminalisation of migration contributes to negative stereotypes 

and marginalization of migrants, making migrants even more vulnerable to exploitation.273 

The perspective to security in the European anti-trafficking framework is thus not purely 

that of a human rights’ framework where the security of the individual prevails. Instead, as 

measures aimed at preventing trafficking are connected to the prevention of irregular 

migration and smuggling, the threatened entity in these instruments is also the internal 

security of the EU.274 As trafficking is linked to migration and trafficking victims are often 

depicted as irregular migrants, trafficking victims are themselves regarded as a security 

threat for the EU and its Member States.275 The motivation to restrict irregular migration – 

defined as a threat to the internal security of the EU – gets primacy over the motivation to 

protect migrants from human rights violations and trafficking.276 An example of these 

priorities can be identified in the EU action on the Mediterranean in reaction to irregular 

migrants arriving by sea. The conceptualization of these migrants as trafficking victims has 

led to militarized strategies in the fight against trafficking – with negative impacts on the 

human rights of these migrants as well as increasing death tolls – instead of more 

comprehensive protective measures regarding migrants arriving by sea.277 

The resulting insecurity of migrants and vulnerability to trafficking indicates that in linking 

migration and anti-trafficking regimes, European legislators have failed to protect victims of 

trafficking. As trafficking is a clandestine phenomenon and information regarding it is 

scarce, this failure could be assumed to be just that – a failure. However, documents from 

the drafting processes indicate that instead, the lack of protection of migrants is a sign of 

European priorities.278 For example, residence permits based on the victim’s needs were 
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rejected because of fears of their potential misuse and its consequences to state security, not 

because their importance to the protection of migrant victims was not recognized.279 Thus it 

seems that state security and the focus on controlling migration have been given a more 

important role than the human security of migrants. 

4.3 The trafficking narrative and migration: inclusions and exclusions 

4.3.1 Assumptions concerning the trafficking victim 

There are several linkages between European anti-trafficking and migration frameworks and 

policies that contribute to formulating how human trafficking is understood. The presence 

of migration policies in the anti-trafficking framework is based on the assumption that 

trafficking takes place within migration, as a transnational phenomenon. While this is true 

to some extent, it is not true for all or even half of detected trafficking cases. Globally, only 

35 % of all detected cases of trafficking are transnational in character.280 Although Western 

and Southern Europe receives relatively more transnational trafficking than other regions, 

70 % of detected trafficking victims in Europe are Europeans.281 The role of domestic 

trafficking is particularly prevalent in trafficking for the purpose of sexual exploitation.282 

Historically, the focus on trafficking has coincided, both during the discourses on ‘white 

slavery’ and in the 1990s during the revival of the trafficking discourse, with growing 

numbers of particularly female migration.283 Feminist theories have argued that women are 

used as a symbol of the nation particularly in nationalistic discourses, to be protected and to 

keep safe. Women’s migration and movement creates symbolic friction: when women 

transgress the borders that they are seen to uphold and symbolize, this creates an anxiety and 

instability of borders.284 As such, the movement of women and the linkage between 

trafficking and migration has been constitutive for the trafficking debate. 

Even though the linkage between trafficking and migration policies is not a new one, some 

specificities of the narrative have been contingent of the historical and geographic context. 
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For instance, the migratory nature of the narrative of ‘white slavery’ was restricted to 

migration of white women and girls. In the 1990s, when trafficking reappeared on the 

political agenda in Europe, the victim was also assumed to be a white woman or girl, 

migrating from Eastern Europe to the West.285 Whiteness was an integral part of trafficking 

discourses and contributed to enhancing the innocence of the ‘blue-eyed blonde’ Slavic 

victim.286 Even though victims were assumed to be white, they were still Other in a sense, 

since they migrated from outside the EU, and generally from more disadvantaged regions.287 

Internationally, on the other hand, scholars have identified a change in the assumed identity 

of victims, and the focus is more on nonwhite migrant victims from relatively poorer 

countries.288 Consequently, the international – and to some extent specifically American – 

narrative of trafficking has been analyzed through more racialized lenses, and the trafficking 

victim is often assumed to be a national of a Third World country.289 This tendency to 

racialize the trafficking narrative has not been identified by European scholars to the same 

extent.290  

It is, however, important to note that the narrative of trafficking does not necessarily reflect 

the reality of trafficking. Women and girls of color were also trafficked during the moral 

panic of ‘white slavery’, they were only excluded from the narrative of what was taking 

place, and as a result, the legislative instruments created to combat the phenomenon were 

not made to protect racialized victims.291 Similarly, women, girls, men and boys are still 

trafficked domestically in Europe even though trafficking is understood largely as a 

transnational phenomenon. 
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4.3.2 Externalization of the trafficking narrative 

In Europe, the discourses on trafficking assume that trafficking comes ‘from the outside’ – 

in other words, trafficking appears on the political agenda of Europe through migration.292 

This is highlighted in the linkages between anti-trafficking and migration frameworks 

identified in this Chapter. The externalization of trafficking has been analyzed through the 

dichotomy of the Self and the Other where trafficking concerns the Other, not the Self. The 

Self is the virtuous and humane Europe helping and rescuing the vulnerable migrant Other 

from its own uncivilized and bad cultures and individuals. 293 The dichotomy is based on 

‘colonial assumptions about cultural differences between the West and “the Rest”’.294 

As the dichotomy between the Self and the Other reinforces some aspects of the trafficking 

narrative, it creates some problems. Firstly, as the image of the Self (the European anti-

trafficking framework) is based on notions of virtue, justice and humanity, it contributes to 

a blindness to the potential negative impacts of the act of ‘rescuing’, as well-meaning 

structures of the anti-trafficking framework may be counterproductive from the perspective 

of othered victims of trafficking.295 For example, focusing on the prosecution of traffickers, 

while important to prevent future trafficking, does little to help the victim of trafficking who, 

in situations where the victim has been residing irregularly or their residence permit has been 

connected to the trafficker, ends up returned to their home country instead of assisted or 

protected from future victimization.296 Secondly, the dichotomy contributes to create blind 

spots in anti-trafficking instruments through the assumption that trafficking does not emerge 

from the Self, but only from the Other through migration.297 Only the Other is vulnerable 

enough to be exploited and only the Other is uncivilized enough to exploit.298 

European non-migrant victims are thus excluded from the narrative of trafficking. In 

practice, this means that when identification systems are constructed with only migrants in 

mind, victims of domestic trafficking are not identified as well as migrant victims.299 For 
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example, in Finland, the identification of victims of trafficking is based on the Act on the 

Reception of Persons Applying for International Protection and on the Identification of and 

Assistance to Victims of Trafficking in Human Beings, which is a legislative instrument 

concerning primarily migration.300 Authorities who do not work with migrants are not as 

familiar with the Act or understand that they should apply it, making identification outside 

of the migration context difficult.301 Consequently, non-migrant victims of trafficking face 

a real risk of not being identified as victims of trafficking.302 

The European anti-trafficking framework assumes – through its focus on women as victims 

and on transnational trafficking and irregular migration – that trafficking for sexual 

exploitation only concerns migrant women.303 This has led to a lack of identification of non-

migrant women as victims of trafficking, but also to an overidentification of migrant women 

as victims. Some Member States’ national legislations further enhance this victimization and 

vulnerability of migrant women: in states with a legal market for prostitution, work visas are 

not granted to the field of prostitution, forcing migrant women in prostitution to the more 

dangerous illegal market.304 Even in Member States that do not have a similar system of 

regulating non-migrant prostitution in place, migrant women tend to be automatically 

regarded as vulnerable and as victims.305 The assumption is so influential that in some 

statistics estimating the scope of human trafficking, the data is based on the number of 

migrant women in the sex trade, regardless of their choice, the conditions of work, or whether 

exploitation in fact has taken place or not.306 Distinguishing between coerced victims and 

voluntary agents, the line appears to be drawn between migrant and non-migrant sex 

workers.307 This makes domestic trafficking and exploitation of non-migrant victims 

invisible while reducing the potential agency of migrant women, stigmatizing them further 
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and essentializing their victimhood – in other words, making victimhood a part of the essence 

of being a migrant woman.308 

Changing assumptions that the legislation is based on can, however, affect the identification 

of domestic trafficking victims positively. For example, in the U.S., domestic trafficking 

victims are increasingly detected, which has been linked to amendments of the Trafficking 

Victims’ Protection Act309 that have changed the focus of identification from adult migrant 

victims to child victims of sexual exploitation.310 Focusing on identifying child victims 

increases the number of domestic victims of trafficking, because child trafficking is 

relatively more common in domestic trafficking than in transnational trafficking.311 The 

reason for increased identification of domestic trafficking has thus not been connected to 

increasing of domestic trafficking but to changing assumptions and focuses of the anti-

trafficking framework in the U.S.312 A more inclusive European framework and trafficking 

narrative would be likely to produce more identification of domestic victims of trafficking. 

4.4 Conclusions 

As this Chapter has shown, trafficking and migration are closely intertwined in European 

policies and legal instruments. Although the definition of trafficking is not connected to 

transnationality in Europe, many measures target migration and reinforce the assumption 

that trafficking is primarily a migration-related phenomenon.313 They seek to target 

specifically the transportation phase of trafficking in a transnational context, for example 

through border control measures.314 The framing of trafficking as a migration issue is 

understandable if one assumes trafficking to be a phenomenon rooted in migration. The 

focus on migration is not, however, clearly backed by empirical data, as the majority of 

detected victims are EU nationals.315 This contributes to the creation of a blind spot in the 

European anti-trafficking framework, that is, domestic trafficking.316 Additionally, gendered 
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stereotypes of the migration regimes – including the gendered distinction between trafficking 

and smuggling as well as assumptions concerning the primary migrator – further enhance 

the assumption that victims of trafficking are generally migrant women.317 

Even though the narrative of trafficking, through framing trafficking as a form of irregular 

migration, assumes that the victim of trafficking generally is a migrant residing in the 

country irregularly, irregular migrant victims are not protected by these frameworks. States 

are obliged to accord residence permits only to those victims who are needed and 

cooperative regarding criminal proceedings.318 Without residence permits, irregular migrant 

victims cannot benefit from the assistance and protection that they in theory are entitled to. 

Moreover, trafficking, smuggling and irregular migration are combated together, for 

example by strengthening border control and control of identification documents, but these 

measures are criticized for endangering migrants on the move even further and aggravating 

their vulnerability to trafficking.319 Furthermore, anti-trafficking measures in Europe focus 

on preventing the migration of trafficking victims instead of acknowledging the desire of 

people to migrate to Europe and enabling it by creating and promoting more legal routes of 

migration that would decrease vulnerability caused by dangerous irregular migration 

routes.320 All in all, it is worth asking whether the role of the EU in the lives of migrants 

facing exploitation and trafficking is that of a potential savior or an oppressive institution.321 

Therefore, it seems that the anti-trafficking framework has failed in protecting migrants from 

victimization in trafficking. It seems that this failure is at least partly grounded in priorities 

to prevent irregular migration. This is also reflected in more generral structural imbalances 

of the EU framework. Both the EU migration and the anti-trafficking framework are situated 

within the framework of the Area of Freedom, Security and Justice.322 There is a consensus 

in the academia that even though these three pillars are presented as equally important, the 
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and measures to combat illegal immigration, is a constituent element of the European Union's objective of 

creating an area of freedom, security and justice.’  
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EU prioritizes security to the detriment of the pillars of freedom and justice.323 Moreover, as 

this Chapter has analyzed, the concept of security in these policies is defined narrowly as 

security from the perspective of EU and consequently migration, especially irregular 

migration, is understood as a security threat.324 As the security of migrants, as well as their 

freedom and just treatment, is not prioritized, migrant victims of trafficking end up being 

cast aside in a framework claimed to be intended primarily for their protection. 

5. TRAFFICKING FOR THE PURPOSE OF SEXUAL 

EXPLOITATION AS GENDER-BASED VIOLENCE  

Human trafficking has been linked to migration, specifically irregular migration, as well as 

to prostitution and problems within the sex industry. There are, however, connections 

between human trafficking and gender-based violence too, and trafficking in women and 

girls has officially been recognised as a form of gender-based violence.325 This Chapter will 

analyze how human trafficking in fact is a form of gender-based violence and how it is 

connected to other forms of gender-based violence. The Chapter will also shed light on legal 

structures and assumptions they contain that make the recognition of trafficking as a form 

of gender-based violence difficult. 

5.1 Human trafficking and gender-based violence – linkages and continuums 

5.1.1 Gender-based violence 

Human trafficking is, as already mentioned, a gendered phenomenon. Women and men are 

often trafficked for different purposes, and detected victims of trafficking for the purpose of 

sexual exploitation are overwhelmingly women and girls.326 Trafficking has been recognised 

as a gendered phenomenon by both the international and the European anti-trafficking 
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framework, but the gender dimension of the European framework is regarded stronger as for 

example the Anti-Trafficking Convention contains a specific article on gender equality.327 

Due to the gendered nature of trafficking, trafficking is generally understood as a form of 

gender-based violence, defined as violence directed against a woman because she is a 

woman or that affects women disproportionately, including acts inflicting ‘physical, mental 

or sexual harm or suffering, threats of such acts, coercion and other deprivations of 

liberty’.328 The explanatory report to the Palermo Protocol confirms this and states that 

trafficking in human beings is a form of violence against women.329 The European anti-

trafficking framework also acknowledges that trafficking constitutes gender-based violence, 

and the explanatory report to the Anti-Trafficking Convention explicitly notes that 

trafficking impinges on questions such as sexual exploitation of women and protection of 

women against violence.330 The international framework on women’s rights, the CEDAW 

Convention, also prohibits trafficking in women and girls, and trafficking has within the 

international women’s rights framework understood to constitute gender-based violence.331 

However, these instruments do not specify how trafficking as a form of gender-based 

violence should be understood. Neither do they articulate how trafficking as a phenomenon 

is connected to other forms of gender-based violence. 

5.1.2 Human trafficking and domestic violence 

Trafficking is connected to different forms of gender-based violence, both directly and 

indirectly. There are connections particularly between trafficking for the purpose of sexual 

exploitation and domestic violence.332 Domestic violence is defined in the Istanbul 

Convention as all acts of physical, sexual, psychological or economic violence that occur 

within the family or domestic unit or between former or current spouses or partners, whether 

or not the perpetrator shares or has shared the same residence with the victim.333 It is about 
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exercising violence – either physical, psychological or other forms of violence – and control 

within relationships.334 

Trafficking and domestic violence often co-occur.335 According to UN data of the global 

situation, in 13 % of detected cases of trafficking, the perpetrator and the victim are in a 

relationship and this relationship and its social, emotional, and physical implications are 

exploited by the trafficker.336 In domestic trafficking cases, the percentage of identified 

intimate partnerships being taken advantage of is higher, as much as 20 %.337 The data would 

indicate that the relationship between the victim and the perpetrator is a more defining 

character of the exploitative relationship than the immigration status of the victim – although 

these statistics should be treated with caution as they do not include the vast majority of 

trafficking that remains undetected.338  

The romantic relationship can be an integral part of the dynamic of trafficking: for example, 

a specific strategy of traffickers, called the ‘loverboy method’, entails engaging in romantic 

relationships with the victims to manipulate and control them.339 In a study conducted of sex 

trafficking in the Amsterdam red light district, all studied cases included intimate 

relationships between victims and traffickers.340 The traffickers and victims first entered a 

romantic relationship which soon became controlling as the perpetrators encouraged their 

victims to engage in prostitution if they did not do so already, in addition to ‘managing’ the 

money that victims made from prostitution, creating strict rules to ensure the ‘safety’ of the 

victims and controlling their everyday life. All this was motivated by jealousy, 
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protectiveness and other reasons tied to the romantic relationship between the victim and the 

perpetrator.341  

Even when trafficking does not take place within a romantic or family relationship, dynamics 

of trafficking for the purpose of sexual exploitation are similar to dynamics of domestic 

violence.342 For example, ‘secrecy, violence, dominance and power, rules, psychological 

abuse and instability, grooming and financial control’ are ways in which the trafficker can 

reduce the victim’s capacity to act and to secede from the exploitation.343 However, these 

forms of abuse are not unique to trafficking but are also integral to abusive relationships in 

general.344 In addition to intimidation and control, the relationships both in trafficking and 

domestic violence are often characterized by affection, which can make victims more 

reluctant to leave the exploitative conditions or to report to authorities.345 

There are relatively few studies concentrating on the parallels between domestic violence 

and trafficking for the purpose of sexual exploitation.346 However, studies show that 

romantic relationships are an important aspect in many cases of trafficking, that trafficking 

and domestic violence may co-occur and that the dynamics of exploitation are similar even 

when the two phenomena are not overlapping per se.347 Understanding trafficking as gender-

based violence creates room to making these sorts of connections and comparisons that 

produce valuable information on trafficking and can help better identify victims. 

5.1.3 Trafficking understood within a continuum of gender-based violence 

Human trafficking can be conceptualized not as a unique experience but as part of a 

continuum of violence that women may face in their life.348 Women and girls may try to 

escape exploitative situations and find themselves in new ones – they can escape an abusive 

marriage and later be exploited in prostitution, or the other way around.349 In this temporal 

continuum of violence trafficking is but one traumatic experience among others. Women 

and girls also experience different forms of violence that can be conceptualized as a 
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continuum, ranging from ‘milder’ forms of gender-based violence such as harassing to more 

serious crimes such as human trafficking, rape and even genocide. From the perspective of 

these experiences, human trafficking is not a distinct experience separated from the spectrum 

of gender-based violence.350 The challenge that remains is to combine this understanding of 

trafficking as part of a continuum to legal frameworks which are inevitably based at least to 

some extent on distinctions and dichotomies. The idea of a continuum of exploitation is not, 

however, unheard of in the context of trafficking. In trafficking for the purpose of labor 

exploitation, the idea of a continuum of labor exploitation – ranging from work 

discrimination and extortionate discrimination to aggravated usury and in the most severe 

cases human trafficking – is already recognised.351  

To understand trafficking within the continuum of gender-based violence would allow for 

trafficking and anti-trafficking action to be analyzed with the use of theories concerning 

other forms of gender-based violence. There is research on legal narratives concerning other 

forms of gender-based violence, for example rape, that can be useful to understand legal 

discourses and narratives of trafficking. Studies show how narratives of rape are iterated and 

reiterated by legal frameworks and how they contain assumptions, stereotypes and myths.352 

The results of these studies indicate similar assumptions and inclinations to identify certain 

experiences but exclude others as the trafficking narrative identified in this thesis.353 To 

anchor trafficking within the sphere of gender-based violence thus allows us to analyze it 

through lenses used to analyze domestic violence, rape and other forms of gender-based 

violence. This could broaden the understanding of trafficking as a relational crime, as well 

as better understand the narrative of trafficking and the discourses active within it.354 

5.2 Exclusions created in the European trafficking narrative 

5.2.1 A gap between the European anti-trafficking and gender-based violence 

frameworks 

Human trafficking is officially recognised as gender-based violence by all relevant anti-

trafficking instruments – as well as the international CEDAW Convention on women’s rights 
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– but many of the relevant connections and continuums between trafficking and other forms 

of gender-based violence remain unidentified or poorly understood. There appears to be a 

lack of understanding of the connections between gender-based violence and trafficking. 

This lack of connection is, in Europe, partly explained by the European anti-trafficking 

framework and its linkages and lack of linkages to other frameworks. 

Unlike the CEDAW Convention and anti-trafficking instruments, the Istanbul Convention 

addressing violence against women and domestic violence in Europe does not make a 

linkage between trafficking and gender-based violence. Trafficking is not addressed in the 

Istanbul Convention, save from a mention of the Anti-Trafficking Convention in the 

Preamble along with other international and regional conventions. In the explanatory report, 

concerning gender-based asylum claims, trafficking is acknowledged as a form of gender-

based violence almost as a side-note, as the report notes that ‘[t]here is no doubt that rape 

and other forms of gender-related violence, such as female genital violence, dowry-related 

violence, serious domestic violence, or trafficking, are acts which have been used as forms 

of persecution, whether perpetrated by state or non-state actors.’355 Nevertheless, trafficking 

is excluded from the scope of the Convention as the drafters of the Convention wanted to 

avoid overlapping with the Anti-Trafficking Convention.356 The separation is 

understandable as it makes the implementation of the two conventions clearer.357 It does, 

however, create a situation where the European anti-trafficking framework is not linked to 

the gender-based violence framework. Action against gender-based violence is therefore 

formally separated from action against trafficking, creating a gap between the frameworks. 

The gap between women’s rights frameworks and the anti-trafficking framework is furthered 

by the assumption that women’s rights concern EU citizens but the anti-trafficking 

framework concerns primarily third-country nationals.358 There is thus a distance between 

the imageries of the two frameworks, making it more difficult to link the frameworks 

together. Due to these assumptions, the connections between different forms of gender-based 

 
355 Explanatory Report to the Council of Europe Convention on preventing and combating violence against 

women and domestic violence (2011) CETS No. 210 (Explanatory Report to the Istanbul Convention), para 

310. 
356 ibid, para 154. 
357 This separation has not been questioned by scholars. See, for example, Nousiainen and Chinkin (n 190) 9, 

49; Johanna Niemi, Lourdes Peroni and Vladislava Stoyanova, International Law and Violence Against 

Women: Europe and the Istanbul Convention (Routledge 2020) 7. 
358 Askola (n 239) 204. 



63 

 

violence are not made, and trafficking is not de facto connected to the larger framework of 

women’s rights and gender-based violence. 

The gap between the gender-based violence framework and the anti-trafficking framework 

in Europe is problematic as trafficking is not combated together with other forms of gender-

based violence.359 In practice, even when the anti-trafficking framework officially 

recognises trafficking as gender-based violence, this recognition becomes shallow if 

frameworks in place to combat gender-based violence do not recognize trafficking as such. 

To be combated as a form of gender-based violence, trafficking should be linked to 

frameworks combating gender-based violence. 

5.2.2 An emphasis on criminal organizations instead of abusive relationships 

The international anti-trafficking framework, situated within the UN Convention Against 

Transnational Organized Crime, focuses on trafficking conducted by criminal organizations. 

Even though the UN definition of a criminal group only requires a structured group of three 

or more persons engaged in the criminal conduct, the trafficking narrative concentrates on 

large enterprises and mafia-like networks of traffickers.360 

In Europe, the legal framework for combating trafficking is not connected to criminal 

organizations per se, but trafficking is still understood generally through the lenses of 

organized crime – for example, the EU Strategy on combating trafficking in human beings 

defines trafficking as a particularly serious form of organized crime.361 While 

acknowledging that trafficking does not take place only in the context of criminal groups 

and that so-called micro networks are active in particularly trafficking for the purpose of 

sexual exploitation, the Strategy still describes the criminal model of trafficking as such: 

‘Organised crime groups that traffic people are well-structured and professional criminal 

networks, operating also internationally. They work with specialised tasks, including 

recruitment, transport, provision of clients, guarding of victims, or organising 

accommodation and food for victims.’362 Accordingly, the Anti-Trafficking Directive seeks 
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to ensure that tools such as monitoring bank accounts and interception of communications 

as well as other tools used to identify organized crime are used to investigate trafficking.363 

The assumption that the perpetrators are criminal organizations affects the way in which 

trafficking, as well as the logic and motivations of traffickers, is understood. Trafficking is 

conceptualized in anti-trafficking instruments as a lucrative business – a crime of low risk 

and high reward – where traffickers are technically skilled, professionalized and connected 

networks of actors.364 It is structured as a phenomenon driven by the economic motivation 

of the traffickers.365 To combat it, the EU has taken as its priority to break the ‘business 

model’ of trafficking and increase efforts in prosecution in order to make the risks for 

traffickers higher, making trafficking a high risk/low reward crime.366 

While large organizations are responsible for half the detected cases of trafficking globally, 

half the detected cases involve individual traffickers or small ad-hoc groups of traffickers.367 

There are several potential reasons to focus on combating large-scale organizations. Firstly, 

large criminal organizations tend to use more violence, continue the trafficking longer and 

engage in the trafficking of more victims.368 Thus, large organizations are regarded as a 

bigger threat. Secondly, as already noted, the international framework focusing on organized 

crime affects the European narrative too, as the European anti-trafficking framework is 

largely based on the Palermo Protocol. Thirdly, the EU has been claimed to use trafficking 

as a symbolic crime to combat.369 EU citizens define the fight against crime as one of the 

main purposes of the EU, and security is increasingly present in the identity-building and 

integration process of the Union.370 In this process, serious crimes that evoke emotions such 

as human trafficking play a central part.371 For the purpose of identity-building, combating 
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large-scale multi-national mafia-like organizations is a more fruitful narrative than 

identifying exploitative conditions amounting to trafficking within romantic relationships. 

So, it is not a coincidence that the narrative of trafficking focuses on large organizations 

instead of individual traffickers and small opportunistic groups of traffickers.372 

Nevertheless, focusing on small-scale trafficking is crucial too for eradicating trafficking 

altogether. For combating individuals and small groups, strategies of breaking the business 

models of trafficking are not adequate. In these cases, trafficking should not be understood 

as a form of organized crime but a relational crime, comparing it to domestic violence, for 

example.373 Unfortunately, as the narrative of trafficking still focuses heavily on organized 

crime groups and trafficking conducted by large-scale organizations, trafficking taking place 

within families and romantic relationships remains largely unidentified.374 

5.2.3 The prostitution debate restricting the imagery of trafficking 

As Chapter 3 of this thesis has shown, both the international and the European anti-

trafficking network have been created through a lively debate on how to understand the 

relationship between trafficking for the purpose of sexual exploitation and prostitution.375 

The debate on the nature and harmfulness of prostitution has taken space from other 

potentially relevant discussions and has defined the focus of the European anti-trafficking 

framework. Even though the definition of trafficking includes trafficking for the exploitation 

of the prostitution of others and other forms of sexual exploitation, trafficking for the purpose 

of sexual exploitation is often understood – both in legal instruments and academic literature 

– exclusively as exploitation of the prostitution of others.376 This leads to a situation where 

other forms of sexual exploitation, say, survival sex and forced marriage that may constitute 

trafficking, are rarely discussed in policies and research on trafficking.377 
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The focus on the role of prostitution has also limited the understanding of the gender 

dimension of trafficking. For example, in a study conducted by the European Commission 

on the gender dimension of trafficking, gender-based violence or violence against women 

were mentioned 66 times while prostitution was mentioned 1148 times.378 The gender 

dimension of trafficking seems to be equated with an examination of the role of prostitution 

instead of linking trafficking to women’s rights and gender-based violence. The connections 

between trafficking and other forms of gender-based violence remain under-researched.379 

As the question of how to understand trafficking is embedded in debates on prostitution, the 

narrative of trafficking is defined by political argumentation and rhetoric with activists and 

lobbyists trying to make a point by using a rhetoric that can, at times, be very emotive and 

even dramatizing.380 Studies show that while trafficking may include various different means 

used, the narrative of trafficking emphasizes the use of force, abduction and other more 

extreme means of trafficking as well as the complete lack of control of the victim.381 This 

does not necessarily reflect the experiences of trafficking, but more nuanced descriptions of 

trafficking for the purpose of sexual exploitation are challenging to come by as the question 

of prostitution stirs up such heated debates and emotive arguments centered around the 

context of prostitution and the sex industry.382 

The result of the focus on prostitution and the sex industry is a narrative of trafficking of 

which the key cites are street prostitution and brothels, with traffickers and pimps 

assimilated.383 These images alienate the process of trafficking as they externalize trafficking 

as something that only touches Others in the sex industry. As prostitution and prostitutes are 

separated from the rest of the society as morally condemnable Others and trafficking is 

framed as a problem of the sex industry, the phenomenon of trafficking is also Othered.384 

The Self (Europe and its morally respectable citizens) can thus feel safe and untouched by 

trafficking, and structural inequalities and cultural norms that create an environment where 
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sexual exploitation is possible remain unaddressed.385 The sensationalist story presented by 

the media – the ‘spectacle of suffering’ – can be met with fascination, voyeurism and 

spectatorial sympathy for the distant Others.386  

Although prostitution is an important context, it is not the only relevant context to trafficking. 

The narrative of trafficking as a problem of the sex industry can restrict the capabilities to 

recognize other forms of trafficking.387 The restrictive imagery of trafficking makes little 

room for exploitation within romantic relationships, families, forced marriages and other 

close relationships where various forms of exploitation take place.388 Trafficking could be 

better understood and identified by conceptualizing it as a form of gender-based violence 

and comparing it to other crimes with similar relational dynamics. This change of language 

would act as a counterforce to the intersecting externalizations of the trafficking narrative 

that make the identification of domestic trafficking victims and victims abused by their 

partners harder. It would broaden the context of trafficking from the restrictive imagery of 

the sex industry into understanding trafficking as a phenomenon arising from intersecting 

forms of subordination, inequality and oppressive dynamics that are also present in other 

forms of gender-based violence, such as domestic violence and rape.389 

5.3 Conclusions 

This Chapter has concentrated on how trafficking for the purpose of sexual exploitation is 

connected to other forms of gender-based violence and how this connection is not adequately 

acknowledged by the European anti-trafficking framework. Several assumptions restrict the 

understanding of who can be trafficked, how they are trafficked and by whom.  

There is a gap between the Istanbul Convention and the European anti-trafficking 

framework, as trafficking is not within the scope of the Istanbul Convention whereas other 

forms of gender-based violence are specifically combated within the Convention.390 
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Consequently, victims who come across authorities implementing the Istanbul Convention 

do not necessarily become identified as victims of trafficking. Forms of trafficking that are 

particularly connected to other forms of gender-based violence, such as trafficking within 

romantic relationships, may remain unidentified. The gap between the anti-trafficking and 

gender-based violence frameworks thus creates a blind spot concerning relational forms of 

trafficking, particularly trafficking within romantic relationships. 

Trafficking is assumed to take place in the form of big criminal organizations trafficking 

women and girls to prostitution.391 In European strategies and action plans, traffickers are 

understood to be professional criminals whose business model needs to be broken down.392 

This narrative is enhanced by several structural factors in the European legal framework – 

the influence of the scope of application of the Palermo Protocol, European linkages between 

trafficking and combating organized crime as well as the use of trafficking in the identity-

building process of the EU. 

The gender dimension of trafficking is reduced to the question of prostitution, which remains 

the focus of conflicting interpretations.393 As the prostitution question has centered the 

debates, the understanding of trafficking for the purpose of sexual exploitation is, is limited 

to the frames of the sex industry.394 Other forms of sexual exploitation are rarely discussed, 

and they are not part of the dominant narrative of what trafficking is. 

These assumptions and contextualizations contribute to alienating trafficking as a 

phenomenon from other gender-specific exploitative crimes such as domestic violence. 

Structural assumptions are further enhanced by the tendency of the media to use 

sensationalist language of trafficking that emphasizes the role of big bad criminals and the 

big bad sex industry.395 This tendency is not unique to trafficking but has also been 

established concerning rape myths: structural assumptions and sensationalist stories in the 

media reiterating these assumptions make trafficking that does not adhere to the trafficking 

narrative harder to identify.396 Victims of trafficking themselves might not identify 
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themselves in the narrative produced, because of a distance between the sensationalist story 

and their own experiences.397 

A more inclusive approach to trafficking for the purpose of sexual exploitation is needed. 

To understand trafficking within the context of gender-based violence and exploitative 

relationships could make trafficking easier to identify in contexts outside of the sex industry, 

in situations that do not adhere to the restricting narrative of trafficking. Situating trafficking 

within a continuum of gender-based violence would connect trafficking to the lives of 

women, not only prostitutes, and make visible the dynamics and connections between 

trafficking and other forms of exploitation and domination. As trafficking would not be 

externalized as a problem within one form of industry, trafficking would be understood more 

inclusively and as more mundane – that is to say, not as something from a crime novel – 

than the sensationalist and often distancing stories presented by anti-trafficking campaigns 

and the media.398 This more inclusive conceptualization of trafficking could decrease the 

role of the blind spots created by current linkages between policies and instruments 

concerning trafficking, organized crime and prostitution. 

6. CONCLUDING OBSERVATIONS: OUTLINES OF 

VICTIMHOOD 

The European anti-trafficking framework produces and upholds assumptions of trafficking 

that together constitute the narrative of trafficking. As these assumptions are not only based 

on empirical data but also on political priorities, linkages between different policies, and 

practicalities of legislative frameworks, the risk that these assumptions create exclusions and 

blind spots is high.399 This thesis seeks to identify these assumptions and the imagery of 

trafficking that they form as well as the exclusions and blind spots that these assumptions 

create. The conclusions of the thesis are thus divided into three parts: the first Sub-Chapter 

will summarize the narrative of trafficking and the assumptions upon which it is created, the 

second Sub-Chapter will go through the exclusions and blind spots created, and the last Sub-

 
397 Breuil et al. (n 55) 40; Roth, Defining Human Trafficking and Identifying Its Victims (n 2) 68. 
398 Viuhko, Restricted agency, control and exploitation (n 31) 76; Agustín, ‘The Disappearing of a Migration 

Category’ (n 19) 41. 
399 Koivukari (n 38) 38, 245; Ewick and Silbey (n 53); Abrams (n 55); Breuil et al. (n 55). 
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Chapter will outline how these inclusions and exclusions, assumptions and oblivions, reflect 

the political, social and cultural context of the European legal anti-trafficking framework.  

6.1 Who is the trafficking victim and what is her story? 

6.1.1 The narrative of trafficking 

This thesis seeks to understand what the narrative of trafficking, guiding the understanding 

of European anti-trafficking instruments, is. As with other crimes, the anti-trafficking 

framework is formed based on some assumptions on how the crime takes place. These 

assumptions form the basis for the understanding of what the crime is, and legal instruments 

created to define and combat the crime reinforce the assumptions upon which they are 

created. Stereotypes and common misunderstandings can find their way to the legally 

constructed story of how a crime takes place, where it takes place and why it takes place. 

Throughout the history of the anti-trafficking framework, the focus has been on women and 

children as victims of trafficking for the purpose of sexual exploitation. The concerns that 

arose in the late 19th and early 20th century regarding white slavery and the abduction of 

women and girls for ‘immoral purposes’ are not too different from the concerns of the 

European anti-trafficking framework today.400 The victim of trafficking for the purpose of 

sexual exploitation is assumed to be a woman or a girl, which is visible in legal instruments 

emphasizing gender equality and protection of women.401 Women and girls are still protected 

against trafficking, and the ‘immoral purposes’ of trafficking are understood in abolitionist-

leaning frameworks as prostitution. The narrative of trafficking includes a female victim and 

takes place within the sex industry. 

The assumed transnationality of trafficking has also been prevalent in both historical and 

current legal instruments against trafficking. In the current European framework, the cross-

border nature of trafficking is emphasized in articles creating competence to fight the crime 

in the EU as well as in strategies to prevent trafficking.402 Trafficking, smuggling and 

irregular immigration are combated together, and the aim is to identify these phenomena at 

 
400 Doezema, Sex Slaves and Discourse Masters (n 54). 
401 Explanatory Report to the Anti-Trafficking Convention, para 208. 
402 The narrative of transnational trafficking is created by the ‘complex interconnections between the criminal 
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the border. The trafficking narrative thus includes the crossing of borders, and the 

transnational transportation phase of trafficking is often emphasized in the narrative.403 

There is thus a linkage between trafficking and migration frameworks that is reflected in the 

narrative of trafficking as well. 

Trafficking is understood as a form of organized crime. Whilst the European framework 

does not tie trafficking to the context of organized crime in the same way that the 

international framework does, it still describes traffickers as criminal organizations whose 

business models are to be disrupted by anti-trafficking action. Criminals are assumed to be 

smugglers and pimps with no personal or affectionate relation to the victims. In this sense, 

the narrative of trafficking has similarities to myths identified concerning rape which include 

for example that the rapist is a stranger to the victim, emphasizing the distance between the 

victim and the trafficker.404 The resulting narrative of trafficking focuses, through European 

measures and strategies combating trafficking, on organized criminal groups as traffickers 

with no pre-existing relationships to their victims.405 

6.1.2 The role of narratives  

This thesis has sought to identify a narrative of trafficking, based on European legal 

instruments and their interaction. As with complex phenomena generally, a certain narrative 

of what trafficking is will necessarily include some elements and exclude others, at least to 

some extent.406 The narrative of trafficking includes intersecting assumptions concerning the 

gender of the trafficking victim, the type of trafficker and the relationship between these two 

as well as the assumption of migration being an integral part of trafficking. However, as is 

the case with all simplifications, the narrative is inevitably incomplete and does not 

accurately decipher the complex and multifaceted phenomenon of trafficking.407 

This thesis is based on a critical feminist approach that seeks to deconstruct the narrative of 

trafficking and identify underlying political, cultural and historical reasons for the inclusion 

of certain factors and the exclusion of others to the legally constructed narrative. Feminist 
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theories tend to be critical of one big master narrative, as it inevitably leaves experiences 

out, usually the experiences of those who are the most marginalized in our societies.408 

Attempts to create any sort of universal narrative are usually embedded in power structures 

and veiled particularities. 

This thesis does not aim to argue, however, that no assumptions should be made concerning 

trafficking. Postmodern feminism has been criticized for overly emphasizing representations 

and discourses, analyzing myths, moral panics and hypes, and disregarding the material 

conditions of lives lived by women.409 Assumptions concerning trafficking are not 

necessarily bad, and when based on research on the phenomenon of trafficking, they might 

even be a useful tool to understand trafficking intersectionally. 

At best, structural assumptions can make the identification of trafficking victims easier. They 

can help acknowledge that everyone is not equally vulnerable to trafficking – trafficking is, 

after all, the ‘manifestation of a range of gendered inequalities related to nationality, race, 

and class’.410 As almost all detected victims of trafficking for the purpose of sexual 

exploitation are women or girls, the gendered assumptions concerning the trafficking victim 

are not altogether unfounded. And even though this thesis criticizes the focus on migration 

as it creates, based on available data, a considerable exclusion of domestic trafficking 

victims, this thesis does not seek to claim that no attention should be given to questions 

regarding migrant victims of trafficking. A sensitivity of the anti-trafficking framework to 

migration-related potential challenges – such as lack of language skills, knowledge of the 

country of residence, or work visas for prostitution – is important.411 Inequalities in resources 

and opportunities that traffickers take advantage of should be addressed – anti-trafficking 

instruments should not thus be generally gender- and color-blind.412 However, this 

sensitivity is not the same as framing the whole phenomenon of trafficking as a transnational 

one or a form of irregular migration. 

Even when assumptions are not generally inaccurate, the exclusions that they create can have 

negative outcomes on victim identification. As most trafficking victims do not report the 
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crimes themselves, the role of victim identification is heightened, but identification is often 

based on how well certain people that relevant authorities come across match the narrative 

of trafficking that they have internalized.413 People who do not fit the stereotypical 

description of the trafficking victim often remain unidentified.414 Moreover, excluded groups 

might not have the same access to assistance services: for example, many EU states do not 

have men-specific assistance services available such as shelters for men who have 

experienced trafficking, particularly for the purpose of sexual exploitation.415 

What is crucial is that the structural analysis and identification process of trafficking victims 

is based on a comprehensive understanding, based on empirical research, of the phenomenon 

of trafficking.416 If the assumptions that guide the narrative of trafficking are not based on 

empirical research but on political motives to link some phenomena together or on gaps 

between legal structures, the narrative of trafficking creates blind spots that make trafficking 

more difficult to identify instead of facilitating identification. Moreover, as all general rules 

will always have exceptions, the facilitating role of a narrative of trafficking should not be 

emphasized. A complex phenomenon cannot be described through one storyline, however 

well it would be based on knowledge of the phenomenon.417 Finally, assumptions that legal 

structures create should not further victimize marginalized groups and people: to assume that 

all migrant women engaging in prostitution in Europe would be victims of trafficking would 

be stereotyping and marginalizing and would probably result in negative implications to 

these women instead of helping to protect them against victimization. To define all irregular 

migrant women as vulnerable would be further marginalizing them and depriving them from 

any agency and self-determination.418 

6.2 Exclusions from the trafficking narrative 

6.2.1 Victims without frameworks 

The second research question of the thesis concerns exclusions: what are the blind spots 

created by European anti-trafficking instruments and whose experiences are not included in 
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the narrative of trafficking? As trafficking is a clandestine phenomenon, it is important to 

ask who are the victims that remain unidentified. Every inclusion of a certain experience in 

the trafficking narrative entails an exclusion of an alternative experience. 

The first exclusion identified in this thesis is the exclusion of men as victims of trafficking. 

Although the vast majority of victims of trafficking for the purpose of sexual exploitation 

are women and girls, men are also trafficked for the purpose of sexual exploitation. Anti-

trafficking actors are unaccustomed to identifying men as victims of trafficking – stereotypes 

concerning male sexuality make men un-trafficable, as the vulnerability that is prominent in 

the oppressive relationship of trafficking is often gendered as a feminine attribute.419 These 

tendencies affect transnational trafficking particularly, as the gendered separation between 

smuggling and trafficking makes legal structures ill equipped to recognize exploitation that 

migrant men face and identify it as trafficking.420  

Another exclusion from the general narrative of trafficking is domestic trafficking. 

Trafficking victims are assumed to be migrants and trafficking regimes are linked to 

migration regimes.421 As the moment of transportation – the crossing of borders – is focused 

on, the imagery of trafficking is further distanced from domestic trafficking.422 However, as 

domestic trafficking is, based on available data, far from a marginal phenomenon, the focus 

on migration creates a considerable blind spot. Victims of domestic trafficking remain 

unidentified because the assumptions created by the narrative of trafficking do not support 

their status as victims. These victims ‘do not fit into the dominant view of what a victim 

should look like, a view built on distorted perceptions of the Other’.423 

As traffickers are assumed to be criminal organizations, individual traffickers who are in a 

romantic relationship with or relatives to their victims are not identified as well. The third 

exclusion from the trafficking narrative is thus the experience of victims who have been 

trafficked by someone close to them.424 Lastly, people who are trafficked for the purpose of 

sexual exploitation in other contexts than prostitution and the sex industry remain outside 
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the narrative of trafficking as the linkage between trafficking and prostitution, whatever its 

more exact form is, remains strong. 

6.2.2 The role of the European anti-trafficking framework in combating exclusions 

This thesis has identified several blind spots or exclusions from the trafficking narrative. 

These exclusions are created through legal structures and their interaction with other social, 

cultural and political structures. Stereotypes become institutionalized and institutional 

structures create and enhance stereotypes. But how could the European anti-trafficking 

framework be amended to remove these blind spots and ameliorate the identification of those 

forms of trafficking that are in danger of remaining unidentified? 

An integral part of how to understand trafficking based on the legal anti-trafficking 

framework is based on the linkages that are made between trafficking and different 

phenomena.425 The European anti-trafficking framework has linked trafficking to 

prostitution, organized crime and migration. These linkages define our understanding of 

what trafficking is. Studies indicate that there are indeed certain connections between the 

phenomena. But what these linkages do is create an overrepresentation of these connections 

in the trafficking narrative, to the detriment of other underrepresented connections and 

experiences. What is needed is a more multifaceted understanding of trafficking.426 

A concrete example of a linkage between two frameworks that has not been done but could 

ameliorate the identification of victims of trafficking is between the Anti-Trafficking 

Convention and the Istanbul Convention, as well as the gender-based violence framework 

more generally. There is currently no linkage between these frameworks, because when the 

Istanbul Convention was created, its scope was restricted so as not to create overlapping 

between the two frameworks. In reality, however, there are considerable overlaps concerning 

trafficking for the purpose of sexual exploitation, domestic violence and other forms of 

gender-based violence.427 These connections are not reflected in the stark division between 

the two frameworks. Consequently, trafficking is generally not understood as a relational 
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crime but a crime involving criminal groups. Many components of trafficking, including 

affection between the victim and the perpetrator, are not adequately understood.428 

What would ameliorate the situation and help understand trafficking more comprehensively? 

There are several options on how to link anti-trafficking and gender-based violence 

frameworks together. In Council of Europe, this could include collaboration between the two 

monitoring bodies of the frameworks, GREVIO (which monitors the implementation of the 

Istanbul Convention) and GRETA (which monitors the Anti-Trafficking Convention). In the 

EU, there is not yet a directive concerning gender-based violence. The European Parliament 

has proposed that the Commission bring forth a legislative proposal on gender-based 

violence that would include human trafficking in its scope.429 Such an instrument could 

enhance the understanding of connections between the trafficking and gender-based 

violence. As with other forms of gender-based violence, it would highlight the gendered 

nature of the phenomenon, but not necessarily to the detriment of men victims of trafficking, 

as theories of the position of men as victims of gender-based crimes could ameliorate the 

identification of men victims.430 It would also concretize the gender dimension of the anti-

trafficking framework, the implementation of which has so far seemed to be lacking or 

restricted to only prostitution.431 

This thesis does not aim to suggest comprehensive policy proposals or legal amendments, 

as its purpose has been primarily to identify and deconstruct the narrative of trafficking and 

problematize the image of trafficking created by anti-trafficking instruments.432 These 

questions and potential answers to them will need to be further investigated in future studies, 

as the disconnection between anti-trafficking and gender-based violence frameworks has so 

far remained unresearched. For the scope of this thesis, the aforementioned example merely 

seeks to shows how legal structures can change the understanding of what a crime is and 

how linkages between frameworks can help understand connections between phenomena. 
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Legal structures can enhance stereotypes, or they can help undermine them by contributing 

to a multifaceted and more comprehensive understanding of what all the experiences that 

can be categorized as trafficking are. 

6.3  Negotiating the narrative 

6.3.1 Renegotiation of human dignity 

According to critical approaches to law, legal frameworks reflect political motives, interests 

and priorities.433 The inclusions of some experiences to the narrative of trafficking and the 

exclusion of others is not a politically innocent process, exclusively based on empirical 

analysis of what trafficking most usually entails.434 As this thesis has shown, a strong focus 

on migration as well as large criminal organizations is not backed up by empirical data. 

Certain experiences are emphasized and others forgotten due to a political process, based on 

cultural biases and historical evolutions, that represents the interests and the values of the 

dominant actors engaging in the creation of the legal framework in question.435  

The European anti-trafficking framework has been the object of debates and contestation 

since its creation. The largest debate concerning trafficking is famously the question of 

prostitution and its linkage to trafficking. But what is this debate about, and what does it tell 

us about European values and interests? 

Trafficking is defined as a violation of human dignity.436 Abolitionist perspectives to 

trafficking define prostitution, too, as a violation of human dignity and thus linked to 

trafficking and sexual exploitation whether it is voluntary or not.437 The prostitution question 

contains a renegotiation of what the European understanding of human dignity is – it makes 

visible the social and temporal nature of all legal concepts, even the most fundamental ones, 

and the political nature of their determination.438 Is the commodification of the bodies and 

sexuality of women in prostitution a violation of their dignity? Or should it be accepted that 

sexuality is only another aspect of our lives that is being commercialized no more and no 

less than our time and our physical wellness in other fields and industries is commercialized? 
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Who defines what constitutes the human dignity of a woman and what she should be 

protected against? The prostitution question is entangled in large and principled questions 

and is a sign of an evolutive process of European values. It is also why it has not been 

resolved yet and why it has not disappeared in the mist of other unresolved legal issues. 

But there is also an additional way in which human dignity is negotiated in the European 

anti-trafficking framework: this is the role of migration the migrant as the victim of 

trafficking. Trafficking is linked to migration especially when it comes to prevention of 

trafficking. However, the migrant victim, particularly the irregular migrant victim, is left 

vulnerable in assistance and protection services, as victims are not granted residence permits 

but for the period when they are needed in criminal proceedings.439 This decision to de facto 

exclude a group of victims from the assistance and support services can be regarded as a 

violation of the equality between victims.440 It is also the result of a political process where 

migrants’ human dignity is valued less than non-migrants’.441 

Political philosopher Hannah Arendt has argued that refugees, and those who are not citizens 

or official residents of any country, do not have the same rights as others, because there is 

no state that would ensure the fulfilment of their rights.442 Human rights are in fact the rights 

of citizens and (legal) residents and states seek to control immigration to restrict the scope 

of human rights that they are responsible of.443 The reluctance to ensure rights and protection 

to irregularly residing victims of trafficking reflects a position on the relative value of the 

human dignity of irregular migrants – without a state who would ensure their human rights 

and protect their human dignity, irregular migrants remain without rights, their dignity 

deprioritized. It is worth asking if the relative weakness of victim protection and assistance 

systems of the European anti-trafficking framework is a consequence of the Othering of the 

trafficking narrative and the lesser interest in the rights and dignity of migrants. 

Thus, the European anti-trafficking framework reflects a European understanding of what to 

protect when protecting human dignity. On the one hand, the question of prostitution reflects 

a debate on how to define the dignity of sexually active women in a still patriarchal society. 
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The risk of a radical feminist perspective, towards which the European framework is in soft-

law instruments leaning, is an overprotective approach that restricts the agency of women 

and hangs to outdated notions of chastity and purity of female sexuality. On the other hand, 

the lack of assistance for irregular migrant victims reflects a perspective of the protected 

human dignity as being predominantly the dignity of EU citizens. Instead of a universal 

human dignity, the framework protects the dignity of a particular group, considering other 

particular groups such as irregular migrants as irrelevant or less relevant to the concept of 

dignity. The universality of protection is only veiled particularism. 

6.3.2 Instrumentalization of the anti-trafficking framework 

The purpose of the European anti-trafficking framework is said to be the protection of human 

dignity. The narrative of trafficking is thus the result of negotiations and renegotiations of 

what the human dignity that the framework aims to protect means. However, some parts of 

the trafficking narrative reflect other purposes of the anti-trafficking framework than the 

purpose of protecting human dignity, as the European anti-trafficking instruments are also 

made to align with other priorities of states.444 This thesis has highlighted ways in which the 

anti-trafficking framework has been instrumentalized through its linkages to other 

phenomena, in order to serve additional purposes than the one of protecting human dignity.  

The instrumentalization of women’s rights violations is not a new phenomenon, nor is using 

women as the language of victimhood.445 The moral panic caused by stories of women’s 

suffering has in different contexts been garnered to support policies that do not necessarily 

reflect the best interests of victims.446 The European anti-trafficking framework has been 

accused of talking about women’s rights and dignity but in fact conducting strict immigration 

policies.447 As no-one can claim being against combating trafficking and protecting 

vulnerable groups from being trafficked, political issues such as migration, or indeed 

prostitution, become depoliticized and securitized.448 In addition, by tying issues such as 

border measures to ‘preventing the loss of lives’ of trafficked migrants, this 
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instrumentalization of trafficking offers a noble cause for the rhetoric of restrictive 

immigration regimes.449 

The instrumentalization of the European anti-trafficking framework is particularly visible 

concerning migration, as migration is generally regarded as a security threat. This thesis 

argues that the migration perspective to trafficking has been strongly emphasized in the 

narrative of trafficking, and anti-trafficking agendas and instruments focus extensively on 

transnational trafficking, without data supporting such a strong focus on migration. The 

strong linkage between migration and trafficking frameworks seems to be based on motives 

of restricting immigration.450 In the U.S., the feminist movement active in lobbying for a 

national anti-trafficking framework has been blamed for collaborating with conservative 

right-wing politicians seeking to restrict immigration through anti-trafficking policies.451 In 

the case of Europe, it can be questioned as well whether the anti-trafficking framework is an 

appropriate site to strengthen the Fortress of Europe and its external borders.452 After all, the 

overemphasis on this linkage contributes to viewing irregular migrant victims as a threat 

instead of victims to protect, in addition to contributing to distorting the trafficking narrative 

and making domestic trafficking harder to identify.453 

A European specificity concerning the instrumentalization of the anti-trafficking framework 

is its usage as a symbolic crime for the EU to combat which is hoped to bring the EU together 

in the integration process.454 The fight against crime, particularly transnational and organized 

crime, has become increasingly important for the EU.455 Combating trafficking as part of the 

process of identity-building supports using sensationalist descriptions of trafficking, 

emphasizing extreme cases instead of the more ‘mundane’ ones, in addition to focusing on 

trafficking as a form of organized crime instead of a relational crime. 

A third form of instrumentalization of the European anti-trafficking framework is its usage 

as yet another forum for pro- and anti-prostitution debates and policies.456 The discussion on 

how to ameliorate the anti-trafficking framework is too often reduced to a debate on how to 
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understand and regulate prostitution.457 Whilst the regulation of prostitution is not an 

unimportant question for trafficking for the purpose of sexual exploitation, it is not the only 

important question. Consequently, the framing of trafficking by feminist discourses purely 

as a question of the nature of prostitution may, at worst, produce the same processes of 

instrumentalization that feminists critique others of by moving the political debate on 

prostitution into the securitized area of criminal law.458 

All in all, political interests and cultural debates on migration and prostitution, on the content 

and scope of human dignity, have colored the European anti-trafficking framework and 

affected the narrative of trafficking that they have created. The resulting emphases have 

created blind spots, especially concerning domestic trafficking and trafficking within 

romantic relationships. These forms of trafficking could be better identified if trafficking 

was anchored within the structures and policies against gender-based violence, and if 

trafficking was understood as a crime situated within a continuum of gender-based violence. 

This way, the similar dynamics and connections between trafficking and other forms of 

gender-based violence would be better understood, and the potential transnationality of 

trafficking would have a less defining role. Trafficking would not be an extraordinal evil 

coming ‘from the outside’, but a form, albeit a particularly serious form, of gendered and 

other oppressive structures and continuums of human rights violations. 
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