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1 INTRODUCTION

1.1 Research theme

In the VAT system established by the VAT Directives of the European Union 
there is a significant relevance whether the supply is “transaction effected for 
consideration”.1 That is because article 2 of the VAT Directive2 leaves supplies that 
are made without consideration outside the scope of VAT. 3 Hence, without the 
consideration, there is no VAT revenue.4 In a nutshell the purpose of this study is 
to examine the content and the meaning of the expression “for consideration” in 
article 2 of the VAT Directive as defined according to settled case law of the Court 
of Justice of the European Union (later the Court).5 

This study seeks clarification whether the expression "for consideration" in 
article 2 of the VAT Directive has a certain meaning which is itself exhaustive. 
Identifying the core purpose of it is fundamentally important to EU VAT. That 
fundamentality has been described by Advocate General Maduro as he has pointed 
out as follows: 

“Here, the existence of consideration is made a prerequisite for the 
application of VAT to a specific transaction. That provision is part of 
Title II, which defines the scope of the directive as a whole. Therefore, 

1 This English term is mentioned for example in the judgement in Case C-520/14, Gemeente Borsele, 
ECLI:EU:C:2016:334, point 26.

2 Council Directive 2006/112/EC of 28 November 2006 on the common system of value added tax. In 
accordance with a correlation table in annex XII of the VAT Directive, article 2(1)(a) and (c) of Directive 
2006/112 corresponds to article 2, point (1) of the Sixth Council Directive 77/388/EEC of 17 May 1977 on 
the harmonization of the laws of the Member States relating to turnover taxes - Common system of value 
added tax: uniform basis of assessment (later the Sixth Directive). In this study it refers to the existing 
article, except when the reference is made to the older case law or literature.

3 See Opinion of Advocate General Kokott, Case C-295/1, MEO — Serviços de Comunicações e Multimédia 
SA, ECLI:EU:C:2018:413, para 28.

4 See Trenta 2013, p. 288.

5 The impartiality of my research might be undermined for the reason that I work as a leading ombudsman 
in Tax Recipient’s Legal Service unit. However, my only aim is to clarify the legal dimension of the “for 
consideration” concept and I do not wish to act on behalf of anyone. I did not seek funding for this project. 
I have no connections that would have affected my independence. The subject of the study is not of the kind 
that the researcher could form a fixed personal bond to it, except perhaps the motivation to understand. 
In my view, the approach taken in this study does not endanger my objectivity neither because I openly 
discuss it. For the sake of transparency, I also mention explicitly the cases in which I represented the party 
at the national level. The Ministry for Foreign Affairs exercises Finland’s right to speak in the European 
Court of Justice. See Malmgrén – Myrsky 2017, p. 134. See also: Ministry of foreign Affairs of Finland: 
˂www.um.fi/Vastuualueet/EU-asiat ulkoministeriössä ˃ accessed 24 November 2020.
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the interpretation of every other provision of the directive must take 
place for the background of Article 2.”6

Maduro’s opinion reflects that the meaning of the expression "for 
consideration" is important in the context of EU VAT. In essence, that condition 
is one of the key factors determining the scope of the tax. It is such a factor as 
this expression is included in article 2 of the VAT Directive. It should be noted 
that article 2 of the VAT Directive is part of Title I thereof entitled “Subject 
matter and scope”. 

The Court has developed in its case law a criterion of the direct link for 
interpreting the expression “for consideration” in article 2 of the VAT Directive. 
The criterion of the direct link contributes to limiting the scope of VAT by taking 
various operators out of the VAT field and by not taxing certain receipts.7 Moreover, 
the criterion of the direct link is an interpretation of the nature of a transaction 
effected for consideration.8 According to that interpretation, a supply of services 
is carried out “for consideration”, only if there is a legal relationship between the 
provider of the service and the recipient pursuant to which there is reciprocal 
performance, the remuneration received by the provider of the service constituting 
the actual consideration for an identifiable service supplied to the recipient. This 
situation prevails if there is a direct link between the service supplied and the 
consideration received.9 Hence, this interpretation is the Court's doctrine.

Regarding the question about what the expression "for consideration" means 
in terms of VAT, the Court’s case law is essential. Therefore, the meaning of the 
aforesaid ”for consideration” condition in the scope rule on VAT, which is the topic 
of this study, needs to be addressed and examined following the Court’s case law. 
The essentiality of the Court's case law follows from the fact that the meaning of 
the concept is established in that case law.10 In VAT Directive there is no definition 
for the term "for consideration", used in article 2 of the VAT Directive.11

6 Opinion of Advocate General Poiares Maduro, Case C-267/08, SPÖ Landesorganisation Kärnten, 
ECLI:EU:C:2009:441, para 10. Also, Van Doesum, Van Kesteren and Van Norden are of the opinion that 
the direct link criterion is a fundamental element of the VAT system. See Van Doesum – Van Kesteren – 
Van Norden 2016, p. 128.

7 See Larcher (responsabilité éditorale)  – Neulat (rédacteur) – Viutti (rédacteur) 2020, p. 34.

8 See Sérandour 2007a, p. 28. On the other hand, whether the direct link criterion used by the Court is an 
additional condition for determining the scope of VAT or a new rule is also discussed among scholars. See 
Amand 1996, p. 3. See also Perrotin 2007, pp. 4-6. See also Bernier – Chetcuti – Courtois-Finaz 2010, pp. 
12-13. See also Bokdam-Tognetti 2019, p. 42. 

9 See C-43/19, Vodafone Portugal — Comunicações Pessoais SA, ECLI:EU:C:2020:465, para 31.

10 See chapter 4 on the Court’s interpretation on the “for consideration” concept.

11 This should not be understood as a deficiency relating to the precision. Indeed, the literature on legal 
linguistics points out that despite the detailed definitions, legal language is not entirely accurate. That is, 
its vocabulary contains words with multiple meanings and legal science, or case law may have broadened 
or narrowed the definitions. See Mattila 2013, pp. 9, 93.
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Moreover, the question about what “for consideration” in terms of VAT means, 
is complex and not just because of the amount of this case law. The complexity 
of this question arises from the expression’s context which must of course be 
considered. As Paunio has explained, in interpreting multilingual EU law, all parts 
of the text should be read, from words to sentences to paragraphs and so on.12 
Here she refers to Bengoetxea, and states that EU law “cannot be a matter of 
trying to read the meaning of a set of words taken in isolation as the part makes 
sense in the context of the whole”.13 That is why the context of the expression “for 
consideration” must also be considered in a sufficiently extensive manner when 
examining what “for consideration” means. 

Still, a set of words as a key factor inevitably contributes to the context. 
Therefore, the question may be asked, how does the expression "for consideration" 
in the scope rule contribute to the VAT Directive. Self-evidently, the material scope 
is important for understanding the context of VAT. In short, this study concerns 
the core issue of EU VAT.

1.2 Objectives and the relevance of the study

In legal science, the concepts mean the meanings of terms and through legal 
concepts the legal order is systematised.14 The reason for the author to undertake 
research into the meaning and content of the expression “for consideration” in 
article 2 of the VAT Directive is the aim to understand the function that this 
concept has to play in the field of VAT.15 By understanding its function, how the 
concept of ”for consideration” affect in the interpretation of the VAT Directive 
can be ascertained. 

I did a study on this subject in the past (2014), so my research is a continuation 
of that work. The shorter, earlier study was in Finnish, and in it I compared 
how the condition of “for consideration” written in article 2 of the VAT Directive 
affected Finnish and French jurisprudence.16 Because of the interpretative effect 

12 Paunio 2013, p. 50.

13 Ibid 50, referring to Bengoetxea et al. 2001, p. 45. 

14 See Mattila 2013, pp. 9, 15.

15 I emphasize that the Court itself has not found that the expression “for consideration” in article 2 of 
the VAT Directive would be such an autonomous concept. That is, the Court’s case law is classified in 
The Digest of case-law, available in French on website: ˂www.curia.europa.eu/Case-law/Digest of the 
case-law> accessed 21 November 2020. According to the Court’s Digest of case-law, there is a “concept 
of the supply of services effected for consideration”. See the Digest of case-law (Internal policy of the 
European Union - Tax provisions - Harmonization of tax legislation - Value added tax – Scope - Taxable 
transactions - Supply of services.) ˂https://curia.europa.eu/common/recdoc/repertoire_jurisp/bull_4/
data/index_4_10_02_01_02_03_03.htm˃ accessed 21 November 2020.

16 Salo 2014a.
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of the Court’s case law, the benchmark in that comparison was also the Court's 
interpretation of the requirement for consideration. My conclusion after that 
study was that when it comes to what the condition “for consideration” means, 
the boundaries of VAT are foggy.17 However, that more limited research contains 
some conclusions and views I made that I must refer to in the present study. For 
instance, I undertook analysis according to which the rule governing the taxable 
amount18 is applied in light of the requirement “for consideration” in article 2 of 
the VAT Directive.19 

The question concerning the legal scope20 of the concept of “for consideration” 
is a fundamental question because it contains a question about whether the concept 
has such a legal scope. This term “scope” used in the Court’s classification as a 
keyword can be described as meaning a factual situation in which a legislative 
provision has an effect. Thus, the scope delimits the area where a legislative 
provision can have an effect. The objective of this study is to clarify the area/
factual situations where the concept of “for consideration” has an effect and what 
that effect is. Hence, I study the concept’s extent and field of action. Of course, 
identifying the meaning of the concept is essential when establishing its effects. 
Further, it is only after the impact has somehow been determined that I can 
critically assess it.

To conclude, the scope in which the term is used in the Court’s jurisprudence 
and in classification of the case law delimits the area where a legislative provision 
can have an effect. The objective of this study is to clarify the area/factual situations 
where the concept of “for consideration” has an effect and what that effect is.
A concept or a notion in the law text might have broad or narrow influence on 
the interpretation of a rule. For instance, a notion might be repeated in several 
articles and in the paragraphs of those articles. Also, a notion can be included in 
the article determining the scope of a law like “for consideration” mentioned in 
article 2(1)(a) and 2(1)(c) of the VAT Directive. In both cases (the notion included 
in each article, and the notion included in the article determining the scope of the 
law), that particular notion contributes to the application of the law. The concept 
or the notion has an influence in all these situations.

17 Salo 2016, p. 64.

18 Article 73 of the VAT Directive.

19 Salo 2014a, p. 58.

20 In French the term used is “la portée juridique”, see for instance Opinion in Case C-321/19, Bundesrepublik 
Deutschland, ECLI:EU:C:2020:480, para 54. In addition, the Court uses the word “portée” as a keyword 
for instance in summaries of the judgements, see for instance summary in Case C-264/17, Harry Mensing, 
ECLI:EU:C:2018:968. Further, The Académie Française defines the term as follows: 2. Dictionnaire de 
l’Académie Française, 9e édition (actuelle): PORTÉE nom féminin. “Distance maximale à laquelle une 
chose peut exercer son effet; étendue, champ d’action d’un phénomène.“ ˂www.dictionnaire-academie.
fr/article/A9P3493˃ accessed 21 November 2020. Translation of that definition in English is: Maximum 
distance at which a thing can exert its effect; extent, scope of a phenomenon.
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The idea about a factor/factors in a legislative provision that must be met in a 
factual situation in order for the law in question to apply is explained in a French 
doctoral study by Céline Bas: Le fait générateur de l’impôt. According to her, this 
concept “le fait générateur” is known in France in civil liability law, in commercial 
law, in social security law as well as in tax law.21 This “le fait générateur” is the 
result of the conjunction of several factors (or elements). According to Bas, “Le 
fait générateur” expresses the idea of materialising the conditions imposed by the 
tax rule.22 She explains that the term “le fait générateur” defines a complex reality 
through a simplified schema.23 The classic definition to the term “le fait générateur” 
is a conjunction of the conditions settled by the law for taxation relating to an 
issue with a distinct nature.24 

The French term “le fait générateur” as explained by Bas does not refer to a 
single term in a provision of law but to a law as a whole. When the VAT law as a 
whole is considered, it is questionable whether the complex reality of VAT can be 
approached through such a simplified schema. Of course, a single concept or a term 
as a condition cannot alone form a conjunction of the conditions. That would not 
be possible. Hence, in light of Bas’s definition, the concept of “for consideration” 
cannot be considered as “le fait générateur”. On the other hand, it expresses the 
tax’s specific idea and, the aim of this study is to understand better what the idea 
of the expression “for consideration” contains.
When asked whether the concept of “for consideration” involves such an idea, “le fait 
générateur”, one must remember that there is also the context of the set of words, 
thus “for consideration”. Article 2 of the VAT Directive contains several dominant 
factors, and no factor is above the others. Instead, the factors are interrelated. Still, 
this relationship between them can be examined. For instance, one can ask how 
it is uncertain that the ”for consideration” condition does not play a preponderant 
part, but on the other hand, how is its dominance clear. Therefore, to examine the 
concept’s extent and field of action, the context has particular relevance. 

When using the French term “le fait générateur”, the Court’s “Search form” 
produces a large number of results. When going through these results, it can be 
seen that the French term is translated in English as “the chargeable event” or 
“the operative event”25 or “the triggering event”.26 Bas’s analysis showed that the 
determination of the triggering event for VAT is hampered by a fundamental 

21 Bas 2007, p. 15.

22 Ibid 31.

23 Ibid 31. 

24 Ibid 31.

25 C-519/16, Superfoz – Supermercados Lda, ECLI:EU:C:2017:601, para 25.

26 Advocate General Bot’s opinion in Case C-527/13, Lourdes Cachaldora Fernández, ECLI:EU:C:2014:2278, 
footnote 13.
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dichotomy between taxable transactions (sale of goods, intra-community 
acquisitions, supply of services).27 She found that this dichotomy between taxable 
transactions leads to a situation in which the basic elements of VAT cannot be 
understood without specifying the concepts of supply of goods and performance 
of a service.28 She based her view on the requirement that the concepts in the VAT 
Directive must be interpreted uniformly.29 Still, Bas pointed out that the contractual 
nature of VAT would allow for the triggering event to be the execution of a supply 
of goods or the provision of a service.30 “What is a supply?” is a fundamental 
question in VAT and the question's fundamentality is recognised.31

The “contractual” in Bas’s analysis has a connection to the national law. 
However, the triggering event of VAT becomes a complicated issue if it is not 
considered strictly from the angle of the uniform interpretation but also from the 
angle of contractual relationship governed by national legislation.32 Indeed, the 
uniform interpretation means uniformity in the application of the EU law. On the 
other hand, Grousset has noted that according to its original French conception, 
VAT required a legal approach attached to the reading of contracts.33

When it comes to what the scope of the VAT Directive’s notion “for consideration” 
is like, it first needs to consider what the scope of the other notions in that article 
is. The triggering event is their joint impact. Although I have examined the factor 
“for consideration” in article 2 of the VAT Directive, the other factors in that article 
must be considered. Therefore, I also examined their interrelationship.

The question about which notion is determinant when deciding whether an 
article is to be applied or is not, cannot be answered without considering what 
relationship that notion has with other notions in the article in question. To be 
able to answer what the scope of a notion of an article is, one must also understand 
what the scope of the other notions in that article is.

Hence, in this study, the factor “for consideration” that appears in article 2(1)
(a) and 2(1)(c) of the VAT Directive is approached as a trigger for the application 
of the rule.34 As these articles are essential for determining the scope of VAT, 
when I examine the factor “for consideration” including to these rules, I examine 
the triggering event of a whole directive-based VAT system. The approach of this 

27 See Bas 2007, p. 141.

28 Ibid.

29 Ibid.

30 Ibid.

31 See Millar 2014, p. 1.

32 See Bas 2007, pp. 141-142. 

33 Grousset 2019, p. 38. 

34 The English phrase is from Advocate General Sharpstone’s opinion in Case C-179/11, Cimade and GISTI, 
ECLI:EU:C:2012:298, point 44. I will use this phrase in this study when I discuss “le fait générateur” in 
the general meaning. 
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study is consistent with the approach taken in my previous research, that is to 
say, that I considered the requirement "for consideration" as one of the triggers 
for the application of article 2, which can be viewed in isolation from the other 
factors mentioned in the provision.35

Article 2(1)(a) and 2(1)(c) applies if its conditions are met. This approach 
is consistent with the case law, according to which, “in the absence of working 
documents clearly expressing the intention of the draftsmen of a provision, 
the Court can base itself only on the scope of the wording as it is and give it a 
meaning based on a literal and logical interpretation” and that, “consequently, the 
interpretation resulting from the actual wording of a provision cannot be replaced 
by an interpretation based on factual considerations drawn from a particular 
case”.36

However, in the case law examined later in this study, by evaluating the factual 
considerations peculiar to individual cases, the Court has drawn interpretations 
to the term “for consideration” from these factual considerations. With this I do 
not mean to claim that the case law on article 2 of the VAT Directive would be 
divergent and delivered always on a case-by-case basis. What I am saying is that 
the development of case law necessarily means that there are landmark judgements 
which ought to show the meaning of the term “for consideration” more precisely.37 
The approach of this study is to examine whether there are tangible aspects that 
can be used in practice to delimit the operators whose operations fall outside the 
scope of the requirement “for consideration” in article 2 of the VAT Directive. Put 
simply, the question is whether the Court’s interpretation is abstract and fuzzy, or 
on the contrary, at least to a certain degree tangible and clear. If the case law is 
clear, one should be able to describe more concisely and clearly the scope of the 
expression “for consideration”.

The Court has given several judgments in which it interprets article 2 of the 
VAT Directive. This case law is relevant when considering whether a supply is 
effected for consideration. The Court has circumscribed the scope of VAT by giving 
meaning to the term “for consideration” used in article 2 of the VAT Directive. This 
interpretation also affects when activities fall outside the scope of VAT. In such a 
case, even business bears the burden of VAT, since the right to deduct is excluded.38 

Self-evidently, faced with a difficult case on VAT, the most important thing 
is to note the point of law which is material to the resolution of the dispute. 
An awareness of the scope of the concept of “for consideration” is essential to 

35 Salo 2014a, p. 36.

36 See Case F-11/08, Mölling / Europol, ECLI:EU:F:2009:53, para 69.

37 See chapter 4 Court’s interpretation on the concept of “for consideration”.

38 See OECD (2017), International VAT/GST Guidelines, OECD Publishing, Paris. ˂http://dx.doi.
org/10.1787/9789264271404-en˃ accessed 24 November 2020, p. 21.
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understanding when article 2 of the VAT Directive as a point of law for solving 
the case. This desire for clear understanding relates to the fact that knowledge 
on how the concept of “for consideration” affects when the Court interprets VAT 
Directive, is decisive for the application of VAT. For instance, understanding what 
the concept of “for consideration” in article 2 of the VAT Directive means, makes 
it possible to identify situations in which it is essential to examine provisions 
other than article 2 of the VAT Directive. Thus, understanding the scope of the 
concept of “for consideration” serves the practice. In a practical situation, it is 
useful to distinguish between clear and meaningful matters: those that are open 
for interpretation and those that are irrelevant to the solution of the problem.

1.3 Previous research

There has been research on VAT in which the Court́ s criterion of the direct link 
used in interpretation of article 2 of the VAT Directive has been analysed. Indeed, 
the criterion has been widely debated by several commentators. An overview of 
the state of research is provided in this section. 39

Firstly, it is considered that the direct link recalls the reason/theme of the agreement 
containing reciprocal obligations.40 In such a reciprocal agreement, the reason for 
each contracting party’s forbearance is another party’s obligation. This explains 
the interdependence of the two mutual obligations.41 Legal study states that price 
as an obligation corresponds to an obligation of another nature. This reflects the 
equivalence between the price and the obligation.42 In addition the criterion can be 
summarised by explaining that “the link will be direct where the supply depends 
on payment of such a price”. Therefore, the lack of interdependence means that 
the supply is not subject to VAT.43 In short, there is a common understanding of 
the core content of the Court's criterion of the direct link. 

Furthermore, recent research has approached the criterion in more detail. 
According to this approach the Court’s interpretation refers to several, distinguishable 
connecting factors between the supply and the consideration.44 Consistent with 
this approach, the legal relationship establishes the direct link between the supply 

39 An extensive analysis of the issue of the direct link is provided in chapter 4. However, as the criterion is 
inseparable from the "for consideration" concept, the criterion must also be discussed from the perspectives 
of Chapters 2 and 3.

40 See Roques 2002, pp. 130-131.

41 Ibid.

42 Trenta 2015, pp. 159-160.

43 See Amand 2006, p. 436. See also Amand 1996, p. 3.

44 See Kollmann 2019, pp. 87, 91,100.
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and the consideration.45 Seen from that angle, the Court’s descriptions on what is 
inherent to a transaction effected for consideration, represent more a condition 
than just a description of an interpretation. By dissociating the descriptions from 
the criterion of the direct link thereby that they become conditions, the recent 
research makes the direct link itself a separate condition as well.46 This approach 
emphasises the need to weight each element case-by-case.47

Moreover, some scholars argue that the criterion of the direct link demands 
that the services are not performed for unspecified beneficiaries.48 Further, legal 
commentators have expressed a view according to which the direct link demands 
that the price is in proportion to the value received by the customer. This means 
that the benefits the customer receives depend on the price.49 It has been observed 
that behind the Court's reasoning is an economic approach and that this reasoning 
refers to the market transactions. For that reason, the direct link necessitates a 
strong connection between the transfer of funds and the advantage paid for.50 
Indeed, there is a common understanding that the collective nature of the services 
militates against the existence of the direct link between the price and the supply.51 
In a recent study, a knowledge and acceptance of the transaction in question were 
also considered to be important for a direct link to exist.52

The previous research has also discussed what rules in the VAT Directive 
the criterion of the direct link refers to. Daniel-Thezard’s finding was that the 
criterion of direct link is dedicated to determine simultaneously the transactions 
for consideration and the elements belonging to the tax base.53 This is because 
the VAT system is based on the prices of the transactions, namely the prices of 
transactions reveal that they are effected for consideration.54 Similarly, in recent 
academic research, analysis has shown that the direct link criterion can be also 
used to determine the amount of the consideration.55 Among scholars, an approach 

45 Ibid 91.

46 Ibid 100.

47 Ibid 94.

48 See Maitrot de la Motte 2012, p. 335. See also Perrotin 2007, pp. 4-6. See also Kollmann 2019, p. 100.

49 See Bernier – Chetcuti – Courtois-Finaz 2010, pp.12-13. See also Maitrot de la Motte 2012, p. 335. See 
also Kollmann 2019, p. 100.

50 d’Angelo 2018, p. 1015.

51 See Amand 1996, p. 11. See also Perrotin 2007, pp. 4-6.

52 Kollmann 2019, p. 100.

53 Daniel-Thezard 2000, p. 247. 

54 Ibid 251.

55 Kollmann 2019, p. 96: “The EJC has stated that a direct link can be seen as the consequence of a 
reciprocal relationship. As a result, neither the absence of a legal basis nor the mandatory obligation to 
pay a consideration is sufficient to deny a direct link between supply and consideration. The direct link 
criterion not only determines whether there is a consideration at all but can be also used to determine the 
amount of the consideration.” Kollmann refers to the case 230/87, Naturally Yours, ECLI:EU:C:1988:508.
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in which the definition of consideration is closely linked to the taxable amount 
is common.56 

Moreover, It has been inferred that the direct link criterion is an element of 
both the “for consideration” criterion of article 2 (1) VAT Directive and the rule 
governing taxable amount.57 In this respect an analysis that the criterion “direct 
link” itself is derived from the rule governing the taxable amount goes one step 
further.58 On the other hand, in light of the foregoing, it is interesting that in the 
San Domenico Vetraria SpA case, the Court recently explicitly mentioned that the 
meaning of “for consideration” is in article 2 of the Sixth Directive.59

The element of novelty in the present study relates to the examination of the 
scope of the “for consideration” concept. From the perspective of assumption on 
overlapping rules, it is particularly important to consider the ”for consideration” 
condition in the article 2 of the VAT Directive from all the perspectives including 
even the perspective of the language. Indeed, although many have commented on 
the Court’s above-mentioned interpretation, this does not mean that there was no 
reason to study the subject further. Rather, the fact that much has been written 
about the subject indicates that the topic is interesting. 

Next, it should be noted that the criterion of the direct link appears to have 
proved problematic to some extent. Specifically, the criterion of the direct link is 
argued to be casuistic, and it is argued that the Court needed to clarify it for this 
reason.60 Additionally it is interesting to note that the criterion of the direct link has 
sarcastically been found to be comparable to the Maginot line (a defence line built 
in the 1930s against the German border), which should prevent the concept of the 
supply of services from expanding.61 I understand the metaphor of the Maginot line 
in such a way that the effect of the criterion could be easily evaded with changes 
in the contractual relationship. It has even been asked whether the criterion of 
direct link still ought to be believed in, and that there is no predictability.62

Moreover, according to the Court’s settled case law, the scope of the VAT 
Directive’s term of “economic activity” is very wide. As a general rule, for an activity 
to be categorised as “economic”, it must be permanent and it must be carried 

56 See Farmer – Lyal 1994, p.119. See also Esajas 1999, p. 160. See also Knops – Schaper 2014, pp. 152, 157. 
See also Hokkanen 2019, p. 189. See also Papis-Almansa 2017, pp. 90, 94. See also Pikkujämsä 2011, p. 
137.

57 See Van Doesum – Van Kesteren – Van Norden 2016, pp. 228-229. The above referred to rule governing 
the taxable amount is article 73 of the VAT Directive.

58 See Beretta 2019, p. 125.

59 See Case C-94/19, San Domenico Vetraria SpA, ECLI:EU:C:2020:193, para 19: “It therefore remains to be 
determined whether that supply of services was effected ‘for consideration’ within the meaning of Article 
2, point 1, of the Sixth Directive.” 

60 See Daniel-Thezard 2000, p. 251.

61 Bernier – Chetcuti – Courtois-Finaz 2010, pp. 12-13.

62 See Grousset 2019, pp. 38, 40. 
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out in return for remuneration received by the person carrying out the activity.63 
Indeed, the criterion of the direct link has been seen as being in contradiction 
with a broad interpretation of the concept of economic activity. Moreover, the 
criterion is understood causing a contradiction between the exclusion of some 
activities from the scope of VAT and the exemption concerning certain non-profit-
making organisations.64 These non-profit-making organisations are defined in the 
VAT Directive.65 

The problems relating to the criterion of the direct link, as identified above, 
are those which require special consideration in this study. This is only possible 
and done in more detail at the end of the study, once the scope of the concept of 
“for consideration” has been clarified. Only after that is it appropriate to make a 
more critical statement of the interpretation chosen by the Court.

1.4 The research topic in light of example situations

When determining the taxable amount and the expression “for consideration” 
in article 2 of the VAT Directive, it is possible to argue that if the concept of 
consideration is seen as meaning the same, the interpretation of both provisions 
becomes unclear. It is likely that in this situation, the Court’s case law on the 
interpretation of the taxable amount would be used for determining whether there 
is a transaction for consideration, and the case law in which the Court interprets 
what sort of transaction is a transaction “for consideration” would be used for 
determining the taxable amount.

For this reason, a view, that the situations in which the question under 
interpretation relates to the determining the taxable amount, should be 
distinguished from the situations in which the question under interpretation 
relates to the question whether the transaction is effected for consideration,66 is 
understandable. Moreover, it is even necessary to distinguish whether the question 
as such concerns interpretation of the concept of “for consideration”, or, is it just 
about noticing whether the established facts correspond with Court’s interpretation 
of the direct link. 

63 C-320/17, Marle Participations SARL, ECLI:EU:C:2018:537, para 22.

64 See Amand 1996, p. 4.

65 Article 132(1)(l) of the VAT Directive 2006/112 provides that “Member States shall exempt the supply of 
services, and the supply of goods closely linked thereto, to their members in their common interest in 
return for a subscription fixed in accordance with their rules by non-profit-making organisations with 
aims of a political, trade-union, religious, patriotic, philosophical, philanthropic or civic nature, provided 
that this exemption is not likely to cause distortion of competition”.

66 See Daniel-Thezard 2000, p. 247. 
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The need to separate the question on determining the taxable amount and 
whether there is a transaction for consideration, is addressed below through 
examples. First, a transfer pricing adjustment provides an illustrative example. 
I do not discuss a transfer pricing adjustment’s further effects as regards VAT 
as the reverse charge mechanism and right to deduct VAT are more relevant in 
this respect. Moreover, in the analysis below, the transfer pricing arrangement 
is not approached from the perspective of the VAT’s measures to prevent tax 
avoidance nor from the perspective of article 80 of the VAT Directive.67 In short, a 
problem with transfer pricing adjustments and VAT offer an example to approach 
the research question concerning the scope of the concept of “for consideration” 
in article 2 of the VAT Directive. 

A transfer pricing adjustment might be argued to be an adjustment of a 
previous taxable transaction. Hence, it can be seen as constituting an additional 
consideration for the taxable transaction that occurred earlier. On the other hand, a 
transfer pricing adjustment may also be argued as constituting a consideration for 
a different taxable transaction. Further, it is also possible to argue that the transfer 
pricing adjustment is outside the scope of VAT.68 Hence, the analysis below does 
not concern transfer pricing adjustments in general. Instead, it concerns those 
that are done by the company itself, called “year-end adjustments” that can be 
done by adjusting the prices of previous supplies, as described by Van den Brekel, 
Van Doesum and Van Kesteren.69

The VAT Expert Group70 has analysed that the correct VAT treatment depends 
on whether the transfer pricing adjustment has a direct link with the initial supply 
and if such a link exists, the VAT treatment of the adjustment is the same as of the 
initial supply. According to the VAT Expert Group, the “link” requires the transfer 
pricing adjustment to be split to link (part of) the adjustment to each single good 
being sold or service being provided.71 Thus, the VAT Expert Group considers that 
the Court’s interpretation on the concept of consideration is relevant. Van den 
Brekel, Van Doesum and Van Kesteren state also that to cause an effect on the 

67 See on VAT and avoidance relating to transfer pricing, Martins 2009, pp. 322-330.

68 VAT Expert Group, taxud.c.1(2018)2326098, Paper on topic for discussion Possible VAT implications 
of Transfer Pricing, 18 April 2018. ˂https://circabc.europa.eu/sd/a/96aa53b0-f2b6-4b06-b93a-
9dd07bde6e51/945%20rev%20-%20annex%20-%20opinion%20of%20the%20vat%20expert%20
group%20on%20transfer%20pricing.pdf˃ accessed 5 December 2020. 

69 Van den Brekel – Van Doesum – Van Kesteren 2017, p. 184.

70 European Commission, Taxation and Customs Union, News  
˂ https://ec.europa.eu/taxation_customs/business/vat/vat-expert-group_en˃ accessed 27 July 2021. 
The Commission states that “The VAT Expert Group assists and advises the European Commission on 
VAT matters”.

71 VAT Expert Group, taxud.c.1(2018)2326098, Paper on topic for discussion Possible VAT implications 
of Transfer Pricing, 18 April 2018. ˂https://circabc.europa.eu/sd/a/96aa53b0-f2b6-4b06-b93a-
9dd07bde6e51/945%20rev%20-%20annex%20-%20opinion%20of%20the%20vat%20expert%20
group%20on%20transfer%20pricing.pdf˃ accessed 5 December 2020.
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taxable amount a year-end adjustment has to have a direct link to the transaction. 
Further, they see that the transfer pricing documentation may reveal the existence 
of a legal relationship.72 

On the other hand Santoro has considered relating to the transfer pricing 
adjustments and VAT, that a subjective valuation should be “only a consequence 
of a direct link between the amount which the recipient of the goods or services 
is prepared to spend, and what the provider of the services or goods is seeking 
to obtain; both parties should agree on that”.73 In contrast Van den Brekel, Van 
Doesum and Van Kesteren state that if the year-end adjustments have an effect on 
the taxable amount, the remuneration ought to constitute the value actually given 
in return for goods and services.74 Therefore, the VAT Expert Group as well as 
Van den Brekel et al. see that the value of the adjustment has certain importance.

Among other situations, a transfer pricing adjustment may concern a specific 
transaction. When it concerns such a transaction, the price of the transaction is 
re-evaluated by a transfer pricing adjustment. This adjustment may either reduce 
the price paid or increase it. When a transfer pricing adjustment concerns a specific 
transaction, the direct link between the goods or service and the consideration 
received can be characterised.75 

The author sees that if there is no doubt that the goods or services were 
originally supplied for consideration, the VAT consequence of the transfer pricing 
adjustment should relate to determining the taxable amount of the original supply. 
I base this view on the finding that in this situation, the condition settled in 
article 2 of the VAT Directive is fulfilled as regards the transaction. In short, the 
transaction for consideration has already been established as existing. Hence, 
when it is not controversial that the transaction was a sale of goods or supply of 
services for consideration, the open issue should be determining the amount of 
consideration. Further, if the adjustment increases the price paid, the question 
is whether the amount paid constitutes part of the consideration obtained by the 
supplier, in return for the supply, from the customer or a third party.76 The latter 
concept refers to the one that simply pays for the goods or services and who 
is not her/himself the taxable person that uses the goods or services supplied. 
Moreover, if the adjustment reduces the price paid, the question is whether the 
taxable amount should be reduced accordingly.77 The transfer pricing adjustment 

72 Van den Brekel – Van Doesum – Van Kesteren 2017, p. 186.

73 Santoro 2007, pp. 147-164.

74 Van den Brekel – Van Doesum – Van Kesteren 2017, p. 186.

75 See Rouberol 2016, pp. 316-319.

76 Article 73 of the VAT Directive.

77 Article 90 of the VAT Directive.
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as a payment is not subject to VAT as such.78 Therefore the question is whether it 
is necessary to consider this situation from the perspective of the criterion of the 
direct link; a criterion that specifically concern article 2 of the VAT Directive.79 
Hence, if there is no doubt that the goods or services were originally supplied for 
consideration, it is possible to ask whether it is necessary to consider the existence 
of a “legal relationship between the supplier and the purchaser entailing reciprocal 
performance” or whether the price received by the supplier constitutes “the value 
actually given in return for the goods supplied”.80 Further, as the transfer pricing 
adjustment is an amount of money, it is possible to ask why it should be necessary 
to consider its subjective value.81

Matesanz has considered that a subsequent voluntary adjustment to the price 
of a transaction, even after the transaction has taken place, should be considered 
as part of its consideration. Following his analyses, the direct link exists as the 
parties in this case have entered into mutual transactions together (this is one 
of the purposes of corporate groups). He points out that such transactions are 
perfectly documented in the company’s transfer pricing dossiers and are therefore 
fully traceable.82 According to this view, a subsequent voluntary adjustment to the 
price of a transaction meets the requirement of the direct relationship between 
the goods or service supplied, and the remuneration received.83 

By distinguishing the question on determining the taxable amount from the 
question about whether the transaction is effected for consideration, it is possible 
to determine the answer by following a different approach, which can have an 
impact on how the question is resolved. Clearly, in a situation in which there has 
been a transaction effected for consideration, and afterwards the seller refunds 
part of the amount of the remuneration received from the purchaser, or instead, 
receives from the purchaser an additional amount, only the rules governing the 
taxable base are applied. Therefore, when the seller must return an amount to 
the purchaser after the supply, owing to a transfer pricing adjustment, it must be 
resolved whether that remuneration from the seller to the purchaser is a reduction 
of the price.84 According to the Court’s case law, the interpretation of the notion 

78 Case C-108/99, Cantor Fitzgerald International, ECLI:EU:C:2001:526, para 17: “…under Article 2(1) of the 
Sixth Directive, a supply of goods or services effected for consideration within the territory of the country 
by a taxable person acting as such is subject to VAT. That is why it is necessary in every case to consider 
which party supplied the goods or services and which party provided the consideration. It is supplies of 
goods or services which are subject to VAT, rather than payments made by way of consideration for such 
supplies.”

79 See Case C-94/19, San Domenico Vetraria SpA, ECLI:EU:C:2020:193.

80 Case C-665/16, Gmina Wrocław, ECLI:EU:C:2018:431, para 43. 

81 Case C-665/16, Gmina Wrocław, ECLI:EU:C:2018:431, para 43.

82 Matesanz 2018, pp. 6-10.

83 Ibid.

84 Article 90 of the VAT Directive.
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of “consideration” 85 laid down in the VAT Directive may apply in respect of the 
notion “where the price is reduced” 86 because the both concern the components 
of the taxable amount. It follows from that interpretation that the remuneration 
paid to the seller as a transfer pricing adjustment is a reduction of the price if it is 
fixed in advance.87 From that perspective, there should be no reason to discuss the 
interpretation of article 2 of the VAT Directive and the concept of “for consideration” 
if the case concerns the taxable amount and transfer pricing adjustments on specific 
transactions. 

In the opposite situation, if the purchaser or a third party pays an additional 
amount to the seller after the supply has taken place, it should be resolved whether 
that amount paid to the seller is part of the consideration. In this situation, if it is 
not controversial that earlier transactions were effected for consideration, it must 
be observed whether the amount of consideration was determined in advance on 
the basis of well-established criteria.88 Thus, if the sale of the goods was effected at 
a settled price, a transfer pricing adjustment should be seen without an impact on 
the taxable amount; at least unless it constitutes a change to the original contract. 
However, if both the purchaser and the seller are aware of the transfer pricing 
adjustment to come at the time of the transaction, it could be argued that this 
amount is part of the consideration, determined in advance and based on well-
established criteria. Further, it is possible to consider that if the consideration being 
determined in advance on the basis of well-established criteria is controversial, 
that controversiality concerns determining the facts. In this respect, the well-
established criteria could be formulated in the transfer pricing documentation.

As mentioned above, it may also be argued that the transfer pricing adjustment 
may constitute a consideration for a different taxable transaction. In this situation, 
the basis for the assessment must be the Court’s interpretation of the concept of 
“for consideration” in article 2 of the VAT Directive. In this situation the question 
is whether there is a supply of services for the transfer pricing adjustment. For 
instance, Van den Brekel and colleagues mention a situation in which there is a 
service-agreement connected to the year-end adjustment, although they still doubt 
whether marketing service could solely depend on the year-end adjustment.89 The 
doubt displayed by Van den Brekel et al. illustrates that the outcome of following 
the Court’s interpretation on the concept of “for consideration” depends on the 
facts of the case in question.

85 Article 73 of the VAT Directive.

86 Article 90 of the VAT Directive.

87 Case C-462/16, Boehringer Ingelheim Pharma GmbH & Co. KG, ECLI:EU:C:2017:1006, paras 44-45.

88 Case C-151/13, Le Rayon d’Or SARL, ECLI:EU:C:2014:185, para 37. See also Case C-846/19, EQ, 
ECLI:EU:C:2021:277, para 44.

89 Van den Brekel – Van Doesum – Van Kesteren 2017, p. 191.  
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Thus, the approach could be that first it is simply an observation of whether 
there is a transaction effected for consideration. The situation relating to transfer 
pricing is outside the scope of VAT if there is not a transaction for consideration as 
determined by the Court’s settled case law. However, if there is such a transaction, 
any technical difficulties which exist in determining the amount of the consideration 
cannot by themselves justify the conclusion that no consideration exists.90 The 
approach could therefore be that only when it needs to consider whether transfer 
pricing adjustment is in fact remuneration concerning a service provided, hence 
without being an adjustment as provided in VAT Directives, the criterion of the 
direct link and Court’s interpretation of article 2 of the VAT Directive has meaning.

In light of the foregoing, the question on determining the taxable amount and 
deciding whether the transaction is effected for consideration should not coexist 
(although it has certain importance in situations of exchange).

Next, the research topic is approached by considering the situation of an 
exchange, hence when the goods or services are provided in exchange. In such a 
situation, the seller and the buyer act in a dual role, i.e., both have the position 
of both seller and buyer. An exchange situation ought to be considered from the 
perspective of the seller's benefit.91 For example, in a situation in which a customer 
purchases furniture that he or she needs to assemble himself, it is clear that the 
goods provided were parts of the furniture. The fact that the furniture has to be 
assembled by the customer, is not a counterpart to a discount given to the customer 
by the seller. Also, the situation is not different if the seller sells the furniture at 
a discount to the customer on the condition that the customer assembles. In that 
case, the customer's performance is not a consideration for the discount and the 
discount is not a payment for the customer's performance to the seller. This is 
because there is no benefit to the seller that moves forward in the supply chain 
of the seller’s business in the form of input costs for the seller. The seller then 
receives money and not a service benefitting the seller, so in this situation, the 
taxable amount is not both money and the value of the service (thus the value of 
the discount).

In the author’s view, the situation is different if the seller receives a true 
benefit from the customer which moves forward in the supply chain in the form of 
input costs to the seller. In connection with the above situation, it may be that the 
buyer advertises the product on the buyer’s own social media pages. As regarding 
the exchange situations, Bouchard has considered the level of entrepreneurship in 
terms of the VAT to be relevant and pointed out that it is at this level at which value 

90 Case C-410/17, A Oy, ECLI:EU:C:2019:12, para 42.

91 See Kollmann: “for barter transactions both components of the transaction need to fulfil the requirements 
of the supply and the consideration.” Kollmann 2019, p. 73.
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is created.92 Kollmann’s93 and Bouchard’s analyses illustrate that in an exchange 
situation, what matters is the benefit generated to the seller. In practice, therefore, 
whether the purchaser’s service benefits the seller must be considered. Whether 
the furniture bought is assembled or not is probably irrelevant to the seller, but 
the fact that the buyer markets the seller’s business on the buyer’s website, is 
likely to matter.

Through the examples above, I have tried to show that if the provision 
governing the taxable amount and “for consideration” in article 2 of the VAT 
Directive are seen as having the same content, there is a risk that technical 
difficulties which exist in determining the amount of the consideration could be 
used to justify the conclusion that no consideration exists. In addition to that 
risk, there is also a risk that the Court’s interpretation on determining the taxable 
amount could be used to justify the conclusion that a transaction effected for 
consideration exists.

However, the rather straightforward approach above could certainly be 
criticised by stating that the concept of “for consideration” is ambiguous. On the 
other hand, an approach according to which the interpretation of a concept is 
ambiguous certainly affects the way in which the concept of “for consideration” 
is followed, and the Court's interpretation of this concept.

1.5 Research questions and delimitations

The research question in this study concerns the concept of “for consideration” 
in article 2 of the VAT Directive. Hence, the question is what the legal scope of 
this concept is. The research question needs to be approached by recognising that 
it implicitly contains a fundamental question of the concept’s extent and field of 
action. Therefore, to answer to the question about the scope of the concept of” for 
consideration” in article 2 of the VAT Directive, there are certain preconditions 
that must be considered first. 

The first precondition to be considered is whether when read in light of 
the wording of the VAT Directive, there is only one concept with a content “for 
consideration”, or do all the expressions containing words “for consideration” in 
the VAT Directive have a content of their own? Put in a different way, what is the 
relationship between the concept of “for consideration” in article 2 of the VAT 
Directive and other provisions in the VAT Directive which expressly include this 

92 See Bouchard 2019, p. 454.

93 See Kollmann: “for barter transactions …need to fulfil the requirements of the supply….” Kollmann 2019, 
p. 73.
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concept?94 Next, it is necessary to ascertain what the relationship is between the 
concept of “for consideration” in article 2 of the VAT Directive and other provisions 
in the VAT Directive which include an expression having a similar meaning in 
the ordinary meaning of those terms.95 Moreover, it is necessary to consider what 
the relationship of “for consideration” in article 2 of the VAT Directive is, with the 
rule governing taxable amount.96

Further, in the author’s view, as a prior question, the legal scope of the concept 
needs to be approached by considering how its context affects it. Specifically, what 
constitutes this context, i.e., what are the factors that delineate this concept in the 
VAT system? What relationship does the concept of “for consideration” have with 
other factors in article 2 of the VAT directive?97 Furthermore, what relationship 
does the concept of “for consideration” have with exemptions?98

In other words, in order to analyse what the legal scope of the concept of “for 
consideration” in article 2 of the VAT Directive is, there are issues that must be 
examined first. By virtue of these prior questions, this study is research on the 
area where the condition of “for consideration” has an effect. 

In addition, it needs to consider the consequences that the concept of “for 
consideration” in the scope rule has for VAT. Therefore, although this study is not 
concerned with the right to deduct VAT and the Court’s criterion relating to it, the 
direct and immediate link, this aspect cannot be left out of this research entirely.99 
This, although the settled case law of the Court, classified in the Digest of case-law, 
unequivocally separates questions regarding the criterion of the direct link (related 
to article 2 of the VAT Directive) and the criterion of direct and immediate link 
(related to the articles concerning the right to make a VAT deduction).100 However, 

94 This prior question is examined in section 2.3.1 Expression “for consideration” in VAT Directive.

95 This prior question is examined in section 2.3.2 Expression “consideration” in VAT Directive.

96 The rule governing taxable amount is Article 73 of the VAT Directive. The relationship of the rules governing 
the taxable amount and the condition “for consideration” is analysed in section 2.6 2.6 The relationship 
between the “for consideration “concept and the rules governing the taxable amount.

97 These prior questions are examined in chapter 2 Context of the expression “for consideration” in article 
2 of the VAT Directive.

98 What must be noted is that exemptions are interpreted strictly. The principle of strict interpretation is 
explained as follows in Case C-250/11, Lietuvos geležinkeliai AB, para 35: “…the terms used to specify 
the exemptions are to be interpreted strictly, since those exemptions constitute exceptions to the general 
principle that VAT is to be levied on all goods and services supplied for consideration by a taxable person.” 
This relationship is analysed in section 2.5 VAT exemptions and “for consideration” in article 2 of the VAT 
Directive.

99 There are also broader approaches to the context of the direct link criterion. Terra and Kajus consider that 
several cases have elaborated the requirement for a direct link. This case law which they refer to includes 
the cases on the Court’s other criterion relating to the right to deduct the VAT which Terra and Kajus has 
called the “direct and immediate link” test. See Terra – Kajus 2021, 8.4.4.1. From a direct to an indirect 
link. See also Papis-Almansa 2017, p. 97.

100 See the Court of Justice of the European Union, Digest of the case-law (Tax provisions - Harmonization of 
tax legislation - Value added tax - Deductions and refunds). ˂ www.curia.europa.eu/Digest of the case-law/
Dispositions/Harmonisation des législations/Taxe sur la valeur ajoutée /Déductions et remboursements˃
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the repercussion that the condition of “for consideration” has with regard to the 
right to deduct is examined only briefly, because this fundamental right is not 
the topic of this study.101 

Therefore, the main research question, what the legal scope of the “for 
consideration” concept is, requires an examination of the Court’s interpretation. 
By examining the Court's interpretation, it is revealed whether a particular 
formula is applied when the criterion is used for interpreting the nature of the 
transaction, hence the condition of the direct link.102 Further, to examine the 
Court's interpretation also requires the Court's principles relating to the making 
the interpretations to be considered.103 In short, the research question “what the 
scope of the concept “for consideration” in article 2 of the VAT Directive is” is 
answered by examining how the Court interprets the concept of “for consideration” 
in article 2 of the VAT Directive in its jurisprudence. 

Although the subject of this study is a single expression in a provision, I still 
need to establish some limitations. Thus, examining the relationship of the concept 
of “for consideration” with every rule in the VAT Directive would go beyond what 
is needed for understanding how the concept of “for consideration” in article 2 of 
the VAT Directive affects in the interpretation of the VAT Directive. Further, to 
clarify what the ”for consideration” condition means, there is a need to introduce 
a succinct definition of what is understood by certain other concepts. However, 
these other concepts are clarified in this study with that limited purpose. 

Because the approach of this study is a legal science, there has been no attempt 
to consider further the effects that occurs when the transaction is outside the 
scope of VAT when it is clear that no service has been provided for consideration. 
The economic consequences of operating outside the scope of VAT in different 
situations have therefore not been considered. 

Finally, according to the legal literature, statutory texts gain practical 
meaning in judicial discourse between courts.104 This means that the Court’s 
audience should accept the interpretation put forward by in the court case at hand 
based on the Court’s reasoning.105 From that angle, national interpretations have 
relevance. However, this study is done with an ethos defined as communautaire 
in clarifying what the legal scope of the concept of “for consideration” is, without 
using a comparative aspect based on national case law. The approach used 
can be explained in particular by the fact that the EU Treaties and legislation 

101 See section 2.1 Introduction.

102 This question is examined in chapter 4 Court’s interpretation of the concept of “for consideration” in article 
2 of the VAT Directive.

103 See chapter 3 Aspects relating to the interpretation of the Court of Justice.

104 See Paunio 2013, p. 154.

105 Ibid 155.
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contain the general objectives, general principles and values that are, as such, 
communautaire. According to Beck, this favours the expansive interpretation of 
the Union’s powers.106 Moreover, the Van Gend en Loos case, which is an important 
case in respect of the EU law's direct effect and supremacy, placed the Court in 
a central position.107 In short, it is the Court that points out the essence of an EU 
provision to the national court. 

Empirical information on how the Court’s interpretation is further applied 
would be interesting,108 but such empirical information does not affect the 
interpretation settled by the Court. Specifically, it should be noted that the 
interpretation chosen by the Court is what this study seeks to understand. In 
addition, not all national decisions that follow the Court’s judgement are necessarily 
available.109 The main disadvantage of excluding all the national case law is that 
the possible difficulties of VAT are not discussed as the interpretative theories 
used by the national courts are not analysed. Naturally, the Finnish legal literature 
relating to the subject is considered in this study. 

1.6 Research methods 

The doctrinal approach, methods and choice of materials serves the aim of being 
able to answer to the question on what the scope of the concept of “for consideration” 
in article 2 of the VAT Directive is. This section provides a detailed description 
of the doctrinal approach and methods used to answer the research question.
The doctrinal approach of this study is to give a systematic exposition of the concept 
of “for consideration” in article 2 of the VAT Directive by analysing it with a view of 
clarifying things that are unclear.110 The aim in this doctrinal research is to study 
how the relevant elements relating to the concept of “for consideration” in article 
2 of the VAT Directive fit “together into one working whole” 111 and how “internal 
inconsistencies among seemingly contradictory materials”112 could be approached. 
In this respect, the approach of the study is that the VAT Directive also forms a legal 
order with a systemic character, since the VAT Directive establishes the common 

106 See Beck 2012, pp. 14, 318.

107 Weiler 2013, p. 15.

108 It may be that the different views expressed in the legal literature are also somehow reflected in the 
decisions of national courts.

109 Judicial Network of the EU - National case-law ˂https://curia.europa.eu/jcms/jcms/p1_2170123/en/˃ 
accessed 17 January 2021.

110 See Smits 2017, p. 210.

111 Ibid 212.

112 Ibid 212.
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system of VAT.113 Therefore, it can be expected that the term “for consideration” 
as an element of VAT system can be in harmony with its context.114 

Indeed, the legal doctrinal method means reasoning that follows systematic 
logic. In this method the true relationship between the rules is assumed to exist. 
The aim of the legal doctrinal method is to discover that relationship.115 This study 
represents the legal doctrine as the aim of this study is to provide a systematic 
exposition with an aim of clearing up unclarities. Firstly, in this study I have 
provided a description on how the concept of “for consideration” in article 2 of the 
VAT Directive actually reads.116 Secondly, in this study, I simultaneously searched 
for the approach that ‘fits’ the VAT system.117 In short, the approach is prescriptive 
legal reasoning meaning that there should be a formula which should be followed 
to achieve correct decisions.118 Thirdly, in this study I consider how the concept 
of “for consideration” in article 2 of the VAT Directive and its interpretation is 
justifiable.119 Specifically, chapter 2 in general reflects the use of the legal doctrinal 
method. In chapter 2 the expression “for consideration” in article 2 of the VAT 
Directive is placed in its context. In addition, the legal doctrinal method has been 
followed in section 3. In this section the Court’s own interpretative doctrine has 
been analysed to clarify what the effect it has on the interpretation of the concept 
of “for consideration” in article 2 of the VAT Directive. Finally, in section 4, this 
study aims to provide a systematic exposition on the Court’s interpretation of the 
concept of “for consideration” in the VAT Directive.

Understanding the concept of “for consideration” in article 2 of the VAT 
Directive requires an examination of its scope. As explained above, the legal 
scope of a rule is the situation in which a rule of law has an effect. As far as the 
condition of “for consideration” mentioned in article 2(1)(a) and 2(1)(c) of the VAT 
Directive is concerned, this provision has an effect when a transaction is made for 
consideration, but also when that condition is not met and when for that reason 
there is a supply out of scope of VAT. It is also clear that to rule out the situations 
in which a rule of law has an effect, one must be able to establish situations in 
which a rule of law does not have an effect.

The question about what the expression “for consideration” means in terms 
of VAT, in other words, what the scope of this concept is, has been examined in 
two principal ways, first in light of the Court’s case law and second, in light of the 

113 Article 1 of the VAT Directive.

114 On the systemic character of legal order, see: Mattila 2013, p. 101.

115 See Beck 2012, p. 18.

116 See Smits 2017, p. 213-214. 

117 Ibid 217.

118 See Beck 2012, p. 17.

119 See Smits 2017, p. 219.
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concept’s context. The first way is self-evident: The content of the condition of “for 
consideration” is based on the Court’s jurisprudence. Indeed, the legal literature 
states that the Court seeks to guarantee the full effectiveness of EU law in the 
Member States.120 

For the above reason, I have not used an empirical legal method, making 
quantitative research with national case studies.121 Notwithstanding a view 
according to which one should investigate the world of VAT as it is, and not as 
one might wish it to be, to do so would favour the empirical legal method and 
hence, using national court cases as material.122 Naturally, I consider that the 
conduct of national courts, in other words, the way in which the domestic court 
reasons, would bring more information on the concept of “for consideration” in 
article 2 of the VAT Directive. Still, what must be noted is that this information 
would strictly answer the questions ‘how the Court’s interpretation is understood 
by the national courts’ and ‘do the national courts follow the Court’s interpretation’. 
These questions have been excluded from this study, as here we are seeking an 
answer to the question how the term “for consideration” in the VAT Directive is 
understood by the Court. Consequently, though the study follows a legal doctrine, 
I do not aim to create a synthesis of one, coherent system including the national 
case law and its interpretations.123 Instead, I consider that there are many systems, 
the national systems and the one interpreted by the Court. It is the latter whose 
coherency is at issue in this study. 

I am aware that the above approach can still be criticised. That criticism 
would presumably be based on the argument that the author’s attitude to the 
case law of the Court is almost uncritical. However, as explained above, the aim 
of this study is to provide a systematic exposition of the Court’s interpretation of 
the concept of “for consideration” in the VAT Directive. Consequently, the critical 
question which then arises is to what extent it is possible. This is because a more 
heuristic approach admits that judicial argumentation followed by the judges 
also contains moral, political, economic, consequentialist considerations, and 
pragmatic values as evaluations.124 Indeed, there is a concept of “reckonability”, 
meaning that predicting judicial decision demands psychological sensitiveness 
and social and political alertness.125 Still, in my view, here it is sufficient to state 
that I am aware of the criticism against the Court's case law. Of course, clarifying 

120 Raitio – Tuominen 2020, p. 206. 

121 See Hensler – Gasperetti 2017, p. 452.

122 Ibid 453.

123 See Smits 2017, p. 212. 

124 See Beck 2012, pp. 23, 24, 26, 27.

125 Ibid 45.
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unclarities by a systematic exposition is excluded if the coherence of case law is 
pre-excluded because of an attitude.

On the other hand, in the legal literature, syllogistic logic is seen as leading to 
the risk of a certain unpredictability in the case law of the Court.126 The following 
of syllogistic logic means making a conclusion by linking the provision of a law, 
seen as a major term, and established facts of the case, seen as a minor term.127 
According to Raitio, following the syllogistic logic is typical in the French legal 
culture and has the consequence that the Court has not assessed the justification 
of the various alternatives publicly that much, but merely pushed through one of 
the interpretations.128 The view that the syllogistic logic is typical to the French 
legal culture view is understandable when considering the structure of the French 
judgments. Indeed, The French judgments do not contain dissenting opinions. 
Instead, the French judgements follow a strict, single sentence formula.129

Nevertheless, the approach of this study is that if the case law on the concept 
of “for consideration” follows syllogistic logic, there is less unpredictability. I ask 
if the concept of “for consideration” would have true content without such logic. 
It is possible to argue that the judgments without understandable logic express 
free exercise of power, the use of which is contrary to the principle of legality.

Still, the Court has been criticised for pursuing a given agenda and that before 
it moves on to the analysis of the issues of interpretation raised by the case, and 
by the parties and interveners, it has already made up its mind on how the case is 
to be decided. Here the Court is criticised for following an agenda that is openly 
communautaire.130 As regards article 2 of the VAT Directive, it is necessary to raise 
a question about how the Court could be anything else but openly communautaire. 
After all, the interpretation of article 2 of the VAT Directive concerns the scope 
of the common system of value added tax. The Court is not to permit the parties 
to modify the concept at will or following their national mindset. The parties and 
the interveners are expected to aim to understand the meaning of the concept 
that is communautaire.

Kokott has remarked that in principle, past case law ought to be followed. 

131 The Latin expression to that standpoint is stare decisis et non quieta movere, 
meaning to stand by things that have been settled. Hence, the principle of stare 
decisis refers to precedents. The principle means that if the Court is not strictly 
constrained to follow its own precedents, it does not depart from its own case 

126 See Raitio 2014, pp. 538-539.

127 See Beck 2012, p. 20.

128 See Raitio 2014, pp. 538-539.

129 See Mattila 2013, pp. 9, 111.

130 Bengoetxea 2015, p. 213.

131 See Opinion of Advocate General Kokott, case C-172/13, ECLI:EU:C:2014:2321, para. 42.
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law.132 According to Paso, in its reasoning, the Court does not rely solely on 
previous case law. The previous solutions are in a dominant position and that 
this weighs in favour of the recognition of the stare decisis doctrine. 133 In fact, it 
is quite straightforward that the stare decisis doctrine is respected by the Court.134 
Therefore, I have not searched for changes in the Court’s attitude, but rather for 
landmarks that demonstrate the Court's position as regards the scope of the concept 
of "for consideration". Yet if they are inconsistent, there is a change in attitude. As 
VAT is harmonised in the EU, the Court’s jurisprudence is an evitable landmark 
from which the conclusions must be reached in a legal study. 

I also need to examine which interpretation method the Court uses in the 
interpretation of article 2 and the demand written into it: “for consideration”. The 
question here is how that method affects the interpretation. Therefore, I must 
consider the Court’s interpretation methods.

From the above-mentioned approach, is also important to understand the 
legal scope of a concept in a provision from the perspective of the relationship 
between other expressions in that particular rule. As a context, this is the closest 
the term has. Therefore, the significance of the condition of “for consideration” 
in this study has been approached by examining what relationship the condition 
of “for consideration” has relative to other factors limiting the subject matter and 
the scope of VAT in the article 2 1 (a) and (c). These other factors that limit the 
scope of VAT in the article 2 1 (a) and (c) are the supply of goods or services by a 
taxable person acting as such. Also included in article 2 (1) (a) and (c) is that supply 
is within the territory of a Member State. To study the legal scope of the condition 
of “for consideration” included in articles 2 1 (a) and (c), I must also analyse what 
the relationship of these articles is with article 9 of the VAT Directive. The need 
to study this relationship appears from the fact that the notion “taxable person” 
mentioned in articles 2 1 (a) and (c) is defined in article 9 of the VAT Directive.

The significance of the condition of “for consideration” is also considered in 
light of certain objectives of VAT. This is done by approaching the subject from 
the objective of other provisions in the VAT Directive, such as neutrality, a strict 
interpretation of the exemptions, and the objectives in determining the taxable 
base. It should be noted that instead of using the term “objective”, the legal literature 
on VAT also uses the term "VAT legal principles".135

The question of how the concept of “for consideration” in article 2 of the 
VAT Directive contributes to the context is partly examined by using a method 

132 See Beck 2012, p. 234.

133 See Paso 1999, p. 162. 

134 See section 3.1 Recognising the level of difficulty by the used interpretation method. See also Beck 2012, 
p. 234.

135 De la Feria 2017, p. 7.
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of legal linguistics. In legal literature the legal linguistics is explained to examine 
for instance usage of legal language as well as relationships between words or 
the meaning of words of the language.136 The discipline of legal languages has 
its origin in the development of modern linguistics at the beginning of the 20th 
century.137 The legal linguistics aims to achieve a linguistic cohesion. When the 
linguistic cohesion exists, the content of the terms in different laws is the same 
as far as possible. 138

In particular, the method of legal linguistics is used in sections 2.3.1 and 
2.3.2 of this study.139 As regards how this method is used in this study, I note 
occurrences of certain terms in VAT Directive. Hence, the linguistic method used 
mainly in this part of this study is a quantitative method which means that the 
terms and words are searched by using a computer.140 With this method, the focus 
is on relationships between words (syntax) and the meaning of words (semantics 
of the language).141 In this part of the study, when the legal linguistic method 
is used, the objects of research are terms. Indeed, the legal linguistic method 
means that the focus is on terms.142 The doctrine of legal linguistics explains that 
a “concept” is a mental abstraction. In the same way, a “term” is considered to be 
the appearance of a concept.143

Still, I emphasise that this being a legal study, the primary interest is not in 
legal terms but in the concepts; in other words, what is the background of those 
terms. The legal linguistic method has been used, as the “terms are designations 
of concepts, necessary to legal science”.144 Therefore, despite the use of the legal 
linguistics method, it is the meaning of a legal term that is the focus of the research 
for this study.

Still, when the legal linguistics method is used, the language has particular 
importance. Moreover, as regards the legal interpretation, the approach of this 
study is that law is “bound to language”.145 This is demonstrated by the fact that 
there are legal lexicons, containing definitions to legal terms. And yet language 
is described by Sévon as being an imprecise instrument, even if it is “the most 

136 See Mattila 2013, pp. 9, 11.

137 Ibid 9, 6.

138 Ibid 9, 106.

139 See section 2.3.1 Expression “for consideration” in VAT Directive and section 2.3.2 Expression 
“consideration” in VAT Directive.

140 See Mattila 2013, pp. 9, 11.

141 Ibid 11.

142 Ibid 15.

143 Ibid 18.

144 Ibid 15.

145 Ibid 5.
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important tool for lawyers”.146 Nevertheless, the requirement for legal protection 
and legal certainty demands that legal language is accurate and that it is formulated 
with precision. According to Mattila, this is fundamental to the legal language 
which aims for unambiguity.147 Mattila states also that, "in a democratic State, 
linguistic clarity is an absolute norm of legislation”.148

In short, interpretation of legal texts is about making sense of what the 
meaning of the words is. Indeed, the message of the law is transmitted by the 
legal language149 and even a common-sense approach needs to be translated 
into legal language.150 This is needed as words from ordinary language possess a 
particular meaning in legal contexts. Term’s meaning in the legal language must 
be understood.151 

The doctrine of legal linguistics explains that the complexity in interpretation 
of a legal text follows from that, finding out the meaning of the term is also 
dependent on other aspect than the linguistic ones. That is, in addition to clarifying 
the objective of the rules in question and more generally the need to ensure 
coherency of the legal system, the circumstances of the case in question must 
also be considered.152 Notwithstanding this, in the legal context the aim is that 
the terms are used logically and in a consistent manner.153 

However, the Court’s function is different from that of legal linguistics. In 
short, the CILFIT case states that there is no original text or source text above the 
other EU language versions. Therefore, the textual divergencies are approached 
trough the autonomous concepts. By definition, this means that the EU law 
concepts are not bound by the semantic meaning that the same concepts have 
in national law.154 Hence, the Court’s approach to language versions cannot be 
considered to be the same as that of legal linguistics. While the legal linguistics is 
a science that examines legal language, the Court gives meaning to the concepts 
by interpreting them.

Because I used legal linguistics as a method in this study, I will consider 
linguistic questions that occur when I examine what the scope of the concept of 
“for consideration” is. The linguistic questions may depend on the language used 

146 See Sévon 1998, p. 944.

147 See Mattila 2013, pp. 9, 87.

148 Ibid 87.

149 Ibid 44.

150 See Opinion of Advocate General Sharpston, Case C-276/18, KrakVet Marek Batko, ECLI:EU:C:2020:81, 
para 77.

151 See Mattila 2013, pp. 9, 123.

152 Ibid 46.

153 Ibid 9, 106.

154 See Kjær 2015, pp. 94-96, 103-104. See Case 283/81, CILFIT v Ministero della Sanità, ECLI:EU:C:1982:335, 
paras 18-20.
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in the research. What I mean by this is that a question may also occur because 
of the language version.155 Hence, as French is a precise language,156 the question 
about the scope of the concept of “for consideration”, is also precise in French: 
“Quelle est la portée de la notion “à titre onéreux?'” Because of the precise nature of 
French, the French version provides precise information on the location of certain 
terms in the VAT Directive. When I noticed the occurrences of terms in the VAT 
Directive below in this study, I approached the term “for consideration” using the 
French version of the VAT Directive. Therefore, although I write in English, I used 
the French language version of the VAT Directive for the research. 

There are even other arguments for emphasising the French version of the 
directive. Since the internal language of the Court is French,157 it has a particular 
meaning in understanding of the Court’s decisions. It is said that even though 
the “version published in the procedural language is officially considered as the 
only authentic version”, “in practice, however, the version in the working language 
(that is, the French version) is the most important as a source of interpretation”.158 
Self-evidently this causes tension. The situation seems to contradict the principle 
that all language versions are equal.

According to my understanding, the idea about the tension, (which tension 
I do not wish to cause), is that in the ambiguous interpretive situations, the base 
for the solution must be in the common values, and not any particular language 
of a legal text such as French.159 To the Court the divergent terms in EU law is a 
textual aspect that does not affect to content of the EU concepts.160 

On the other hand, the language versions have caused questions throughout 
the history of the EU.161 Indeed, otherwise the Court would not have had to repeat 
several times that “uniform interpretation of a Community measure makes it 
impossible to consider one version of the text in isolation, but requires that it be 
interpreted on the basis of both the real intention of its author and the aim the latter 

155 See for instance judgements C-309/11, Commission v Republic of Finland, ECLI:EU:C:2013:610, and 
C-296/11, Commission v French Republic, ECLI:EU:C:2013:612, which concern the differences in the 
language versions and VAT Directive.

156 See Mattila 2013, pp. 9, 272. See also Sévon 1998, pp. 945-946.

157 Court of Justice – Presentation: “The Judges deliberate, without interpreters, in a common language which, 
traditionally, is French.” ˂www.curia.europa.eu/ Court of Justice/Presentation˃ accessed 22 November 
2020. See also Boelaert 2012, p. 429.

158 Mattila 2013, pp. 9, 37,158, 270, 271. See also Derlén 2015, p. 70.

159 See on the tension and languages Paso 2009, p. 276.

160 See Kjær 2015, p. 96.

161 Hence, the language version caused a question in Case 19-67, Soziale Verzekeringsbank v Van Der Vecht, 
ECLI:EU:C:1967:49. Since that, the issue concerning language versions has been considered in a number 
of Court's judgements repeatedly. See the Digest of case law, 1.07 the interpretation of EU law. ˂https://
curia.europa.eu/jcms/jcms/Jo2_7046/en/˃ accessed 10 June 2021.
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seeks to achieve, in the light, in particular, of the versions in all languages”.162 In 
short, to make a question based on a language version is not prohibited, but only the 
Court making its interpretation based solely on that language version is. Therefore, 
the thing that I use the French language version of the VAT Directive mostly for 
recognising terms should not cause tension nor it should not be considered to be 
a provocative way to approach to the subject. 

More precisely, the linguistic method used in this study should not even be 
confused with the Court's methods of interpretation. According to the Court’s 
case law, the wording used in one language version of an EU provision cannot 
serve as the sole basis for its interpretation or be made to override other language 
versions.163 The Court considers that “the elimination of linguistic discrepancies 
by way of interpretation may in certain circumstances run counter to the concern 
for legal certainty, inasmuch as one or more of the texts involved may have to be 
interpreted in a manner at variance with the natural and usual meaning of the 
words”.164 For that reason, the Court prefers “to explore the possibilities of solving 
the points at issue without giving preference to any one of the texts involved”.165 
It is clear, therefore, that no language version takes precedence over another 
language version when the Court interprets an EU provision. This principle of 
interpretation is due to legal certainty, but there are also other reasons for this 
solution mentioned in the case law.

Such another reason why all the language versions, in principle, must be 
recognised as having the same weight, the Court has mentioned the need to 
maintain a uniform interpretation of EU law.166 According to the Court, “where 
there is divergence between language versions, the provision must be interpreted 
by reference to the purpose and general scheme of the rules of which it forms 
part”.167 The Court has explained that “the uniform interpretation of EU measure 
makes it impossible to consider one version of the text in isolation, but requires 
that it be interpreted on the basis of both the real intention of its author and the 

162 In the Digest of case-law several cases are mentioned in which this aspect of interpretation is repeated, 
the one referred to is Case C-569/08, Internetportal und Marketing GmbH, ECLI:EU:C:2010:311, para 35. 
See the Court of Justice of the European Union ‘Digest of the case-law’ ˂www.curia.europa.eu/Digest of 
the case-law/L'ordre juridique de l'Union européenne/Interprétation du droit de l'Union.˃

163 Case 9/79, Koschniske / Raad van Arbeid, ECLI:EU:C:1979:201; C-152/01, Kyocera, ECLI:EU:C:2003:623, 
paras 32-33.

164 Case 80-76, North Kerry Milk Products Ltd, ECLI:EU:C:1977:39, para 11.

165 Case 80-76, North Kerry Milk Products Ltd, ECLI:EU:C:1977:39, para 11.

166 Case C-152/01, Kyocera Electronics Europe GmbH, ECLI:EU:C:2003:623, para 33. See also Pozzo 2015, 
p. 81.

167 Case 803/79, Roudolff, ECLI:EU:C:1980:166, Judgment (Summary); Digest of case-law (The Community 
legal order- Interpretation of Community law) refers to similar interpretation in Case 6-74, Moulijn v 
Commission, ECLI:EU:C:1974:129 where the summary of the interpretation is as follows: ʺA provision 
which by reason of the divergence between the versions in different languages does not lend itself to a 
clear and uniform interpretation must be interpreted by reference to its purpose and its general scheme.ʺ
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aim which the latter seeks to achieve, in the light, in particular, of the versions 
in all languages”.168 

Finally, the author emphasises that when the concept of “for consideration” is 
approached in this study by using a linguistic method, this is not done for making 
an interpretation. Instead, this approach is used to research the interpretation. 
Interpretation of the VAT Directive is the responsibility of the Court. In this study 
the linguistic method serves the research. 

To summarise, notwithstanding the linguistic method, the approach of this 
study is legal science. This is because the meaning of the concept the concept of 
“for consideration” is analysed in its context and on the basis of Court’s case law.

1.7 Research materials

The Primary Union law, and hence the law that originates directly from the 
founding Treaties of the European Union relevant to this study is the Treaty on 
the Functioning of the European Union (TFEU), and specifically its article 113. 
In short, the harmonisation of the VAT system results from this provision and its 
predecessor provisions that are equivalent with it. That is, article 113 of TFEU, 
similar to its predecessor, empowers the Council of the European Union to adopt 
the secondary legislation, hence, the VAT Directives. 

Hence, it is necessary to attach significance to the foresaid Treaty provision in 
this study. In particular, this need follows from the fact that the VAT Directives as 
a secondary Union law are subordinated to primary Union law. Indeed, according 
to the legal literature, the secondary Union law must comply with primary EU 
law because the secondary Union exists as a result of primary law. More broadly, 
the demand that the secondary Union law must comply with primary EU law is 
a matter of the unity or consistency of the EU law.169 

In addition, as explained above, to clarify what the scope of the concept of “for 
consideration” is in interpretation of the VAT Directive, this study must naturally 
be a legal study in which legal-dogmatic aims and methods are followed. It follows 
from this aim that the basic material of this study is the VAT Directive and the 
Court’s decisions in respect of the concept of “for consideration”. As Herbain has 
explained, the Court is like “the guardian of the orthodoxy of Community law”.170 
The EU Treaties empower the Court to interpret the provisions of the EU law and 
importantly, no one, apart from the Court itself, may challenge the interpretation.171 

168 Case C-486/12, X, ECLI:EU:C:2013:836, para 19.

169 Szudoczky 2020, p. 94. See also Raitio – Tuominen 2020, p. 72. 

170 See Herbain 2015, p. 53.

171 See Beck 2017, p. 334.
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Therefore, the Court’s interpretation relating to the concept of “for consideration” 
in the VAT Directive is necessarily relevant material for this study.

I have sought to cover the existing case law of the Court. Yet, it must be 
admitted that the story is never-ending. The Court keeps giving judgements on 
interpretation of article 2 of the VAT Directive and the concept of “for consideration”. 
This indicates either that the concept of “for consideration” raises questions 
continuously or that the questions that are raised are continuously answered by 
applying that concept. Here the first alternative indicates that the Court’s definition 
of the term and the existing case law and interpretations thereof have not given an 
exhaustive answer. From that perspective, it must be asked whether the definition 
given to the concept of “for consideration” is so open to interpretation that it does 
not in general offer a clear definition to the scope rule. 

However, the development of case law for the purpose of figuring out the 
scope of the provision does not make the research subject impossible. The relevant 
research material, hence the case law – even though it is evolving – still reveals 
guidelines. According to these guidelines, national courts are also expected to 
operate. This research has examined the relevant case law with regard to the 
concept of “for consideration” which have been available up to the summer 2021.

Further, the legal literature and some of the soft law published on the 
Commission’s website and in CIRCABC172 are important. That soft law contains 
inter alia, the VAT Committee’s working papers and its guidelines. The VAT 
Committee is an advisory committee that consists of representatives of the Member 
States and of the Commission.173 The VAT Committee’s guidelines are not binding, 
but they are important in interpreting the VAT Directive.

Finally, the OECD has published International VAT/GST Guidelines. These 
guidelines cannot be excluded from the research material as the Commission takes 
part in the work of the OECD and not just as a mere observer.174 Hence, it is relevant 
for this study what the OECD states relating to the concept of “for consideration”.

1.8 Terminology used in the study

The research terminology of this study is based on that used in the VAT Directive 
and the Court's rulings. The terms are explained in connection with the text in 
which they are used. Also, if I use some terms other than those from the VAT 

172 CIRCABC is a secured working area enabling to share information. ˂https://circabc.europa.eu/Library˃

173 Article 398 of the VAT Directive.

174 See on the relationship between OECD and EU ˂ https://www.oecd.org/eu/ european-union-and-oecd.
htm˃ accessed 28 November 2020. 
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Directive and Court's rulings, I will explain them in the context in which I use 
that term for the first time. 

The Court of Justice of the European Union consists of two courts: the Court 
of Justice and the General Court.175 In this study the term “Court” has been used 
for the EU Court (the Court of Justice) and “national court” when referring to the 
national courts. It is the Court of Justice that has the jurisdiction over the VAT cases.

1.9 Structure of the study

The structure of this study serves the aim to find whether the expression “for 
consideration” in article 2 of the VAT Directive is a key factor in the context of VAT.

Paso has written that “a dissertation researcher should be able to split the 
text used for preliminary understanding into small entities to enable to state his 
or her own understanding on the issue”.176 To state my own understanding of the 
article 2 of the VAT Directive and the expression “for consideration” in it, I needed 
to examine the legal text and the Court’s decisions separately, as an separate entity. 
The structure of this study is explained by this approach.

In the introductory part of the study, I have explained the background of 
the topic and the viewpoints that I will address in the study later.177 In addition, 
the introduction contains a summary of previous study on the subject.178 In 
the introduction, I have also explained the research questions,179 the research 
method,180 and the hypothesis, which I illustrate with an example.181

After the introduction (chapter one) I will examine what the context of the 
expression “for consideration” in article 2 of the VAT Directive is, and how this 
context affects it.182 Specifically, I study whether there is at least linguistically only 
one concept relating to the wording “for consideration”.183 Chapter two is followed 
by an analysis on interpretation methods and principles used by the Court. Here 
the hypothesis is that they affect the outcome, i.e., the interpretation.184 Chapter 
four has a study on Court’s case law. The focus in this part of the study is to 

175 The Court of Justice of the European Union, General Presentation, ˂https://curia.europa.eu/jcms/jcms/
Jo2_6999/en/˃ accessed 12 December 2020.

176 Paso 2009, p. 107.

177 See section 1.1 Research theme and chapter 1.2 Objectives and relevance of the study.

178 See section 1.3 Previous research.

179 See section 1.5 Research questions and delimitations.

180 See section 1.6 Research methods.

181 See section 1.4 The research topic in the light of example situations.

182 See chapter 2 Context of the expression “for consideration” in article 2 of the VAT Directive.

183 See section 2.3 The EU VAT system and the concept of “for consideration”.

184 See chapter 3 Aspects relating to the interpretation of the Court of Justice.
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understand what the Court’s interpretation of the scope of the concept of “for 
consideration” in the VAT Directive is and what the landmarks of this concept 
are.185 Chapter five contains a summary of the research results.186

185 See chapter 4 The Court’s interpretation of the “for consideration” concept in article 2 of the VAT Directive.

186 See chapter 5 Conclusion.
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2 CONTEXT OF THE EXPRESSION “FOR  
CONSIDERATION” IN ARTICLE 2 OF THE  
VAT DIRECTIVE

2.1 Introduction

This chapter concerns specifically the tax system in which the expression “for 
consideration” is placed, hence the EU VAT system, the purpose of which is 
described in the VAT Directive.187 Indeed, to consider the EU VAT system is essential 
as the hypothesis of this study is that the EU VAT system itself influences how the 
concept of “for consideration” affects the application of VAT. 

This section starts with a historical part because to examine briefly on the 
history of the VAT in Europe is instructive. After that, how the EU VAT system 
should be generally understood is considered. In addition, certain key concepts 
of the VAT system are introduced. The key concepts refer to the concepts that are 
central to the system.

The historical roots of the EU VAT system are in France.188 This is because 
some years before the time of adoption of the first VAT Directives,189 Recueil Sirey 
had published Maurice Lauré’s book La Taxe sur la valeur ajoutée. In that book, 
Lauré drew the outlines of the VAT system on the French tax of his era called 
the Production Tax (Taxe sur la production).190 On 10 April 1954, just one year 
after Lauré published his book, France passed a VAT law which was applied to 
industrial companies.191 Lauré’s conclusion in La Taxe sur la valeur ajoutée was 
that a satisfactory indirect tax is a tax ad valorem and applied to all supplies of 
goods and services, except for those that must necessary be excluded from the 
tax.192 A transaction subject to VAT adds value.193 Further, Lauré outlined that a 
satisfactory indirect tax is levied once on the supply of goods and supply of services 
and the right to deduct it requires that the purchase prices of acquired products 
and services are economically included in the cost price.194 

187 Article 1 of the VAT Directive.

188 See Sérandour 2019, p. 1. However, in the US, Thomas Adams suggested VAT in the 1920s, See Herbain 
2020, p. 321. 

189 First Council Directive 67/227/EEC of 11 April 1967 on the harmonisation of legislation of Member States 
concerning turnover taxes. The First Directive was repealed by the VAT Directive.

190 See Lauré 1953.

191 See Salo 2014b, pp. 130-131.

192 See Lauré 1953, p. 84.

193 Borgsmidt 2000, p. 144.

194 See Lauré 1953, p. 84.
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The directive-based system and replacing the different national turnover 
tax systems by the common value added tax system started with the First and 
The Second Directives.195 Next, the Sixth Directive ended the validity of The 
Second Directive.196 Later, the First and Sixth Directives were repealed by the 
VAT Directive.197 

However, adopting the directive-based system did not alter the core content 
of the new tax.198 This is apparent from article 2 of the First Directive.199 That 
article provides the following: 

“The principle of the common system of value added tax involves the 
application to goods and services of a general tax on consumption exactly 
proportional to the price of the goods and services, whatever the number 
of transactions which take place in the production and distribution 
process before the stage at which tax is charged. 

On each transaction, value added tax, calculated on the price of the 
goods or services at the rate applicable to such goods or services, shall 
be chargeable after deduction of the amount of value added tax borne 
directly by the various cost components. 

The common system of value added tax shall be applied up to and 
including the retail trade stage.”

Furthermore, despite the legislative development, the description of the VAT 
system has remained unchanged. This is because article 1 of the VAT Directive 
contains an equivalent provision.200 On the basis of the above, it is possible to 
argue that the very heart of VAT is similar to Lauré's vision.201 In addition, the 

195 First Council Directive 67/227/EEC of 11 April 1967 on the harmonisation of legislation of Member States 
concerning turnover taxes. Second Council Directive 67/228/EEC of 11 April 1967 on the harmonisation 
of legislation of Member States concerning turnover taxes - Structure and procedures for application of 
the common system of value added tax.

196 Sixth Council Directive 77/388/EEC of 17 May 1977 on the harmonization of the laws of the Member States 
relating to turnover taxes - Common system of value added tax: uniform basis of assessment.

197 Council Directive 2006/112/EC of 28 November 2006 on the common system of value added tax.

198 However, Amand has noted that when examined in a more detail, it can be revealed that contrary to the 
French VAT of 1954, the First Directive and the European Treaties, the Sixth Directive is not primarily 
aimed at creating an appropriate environment for businesses and ensuring fair competition at the national 
level. See Amand 2006, pp. 441-442.

199 First Council Directive 67/227/EEC of 11 April 1967 on the harmonisation of legislation of Member States 
concerning turnover taxes.

200 According to the correlation table of the VAT Directive, article 1(1) of the VAT Directive correlates with 
article 1, first paragraph of the directive 67/227/EEC and article 1(2), first, second and third subparagraphs 
of the VAT Directive correlates with article 2, first, second and third paragraphs of the directive 67/227/
EEC.

201 See also on Lauré and his influence on the EU VAT: Stanciu 2020, pp. 61-72. Also: Herbain 2020, pp. 320-
339.
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characteristics of VAT are identified in the Court’s case law consistently with the 
description of the VAT system in VAT Directive. According to the Court’s case law, 
VAT has four such characteristics. These characteristics are as follows: 1) it applies 
generally to transactions relating to goods or services; 2) it is proportional to the 
price charged by the taxable person in return for the goods and services which 
he has supplied; 3) it is charged at each stage of the production and distribution 
process, including that of retail sale, irrespective of the number of transactions 
which have previously taken place; 4) the amounts paid during the preceding 
stages of the process are deducted from the tax payable by a taxable person, with 
the result that the tax applies, at any given stage, only to the value added at that 
stage and the final burden of the tax rests ultimately on the consumer.202

Thus, according to the VAT Directive’s description, VAT is a general tax on 
consumption.203 As such, the aim of it is to impose a tax on the consumers of 
goods and services.204 With that in mind, scholars recall a statement made by a 
historical person called Van Siemens. According to his statement “In the end, it 
is always the consumer that pays the tax”.205 Moreover, the final consumption of 
goods and services is seen as a sole act that is truly outside the scope of VAT.206 
The scholars emphasise that the VAT as a consumption tax should not be a burden 
in business-to-business transactions.207 

However, there are different approaches to what the final consumption 
(expenditure) really means. The legal commentators contend that the final 
consumption may refer to the benefits the consumer receives or alternatively to 
the consumer's use of assets. 208 Further, it is seen that the relevance of such 
a differentiation necessitates that the consumption and use of income do not 
take place at the same time.209 This dilemma on what the final consumption 
(expenditure) really means is relevant also in respect of the concept of “for 
consideration” in article 2 of the VAT Directive.

From the above, it could be deduced that when a situation is identified in 
which VAT has become a burden to a business although such a situation should 
not exist, a critical approach can be taken, because the VAT system's purpose is 
taxing private consumption. Against this background, when in business-related 

202 Case C-475/03, Banca popolare di Cremona Soc. coop. arl, ECLI:EU:C:2006:629, para 28.

203 Article 1 (2) first subparagraph 1 of the VAT Directive.

204 See Opinion of Advocate General Kokott, Case C295/17, MEO — Serviços de Comunicações e Multimédia 
SA, ECLI:EU:C:2018:413, para 28. See also Opinion of Advocate General Jacobs, Case C-32/03, I/S Fini 
H, ECLI:EU:C:2004:672, para 32. See also Ecker 2013, p. 92.

205 See Ecker 2013, pp. 95, 321.

206 See Melz 2011, pp. 330-331.

207 See Krever 2015, pp. 241-243.

208 See Pfeiffer 2016b, pp. 158-164.

209 See ibid.
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situations, an action or the whole activity is left out the scope of VAT should be 
assessed critically. Indeed, VAT’s nature as a tax on consumption may have an 
influence on the interpretation of a VAT provision. Hence, when the content and 
meaning of the expression “for consideration” in article 2 of the VAT Directive 
is approached in light of what the system aims to achieve as a tax system, that 
expression in the scope rule should be compatible with the objectives of the VAT 
system. 

Secondly, by definition, VAT is a tax on transactions.210 This aspect draws 
attention to the taxable transaction and to the fact that the tax system must be 
considered per each transaction. Moreover, attention is drawn to the fact that a 
transaction as defined by the VAT system, is a prerequisite for application of the 
VAT system. Thus, in light of that objective, one can note that a single transaction 
can be considered being outside the scope of VAT also because it is not seen as a 
transaction “for consideration” or vice versa. 

Thirdly, the right to deduct the amount of VAT is inherent to the common 
system. Indeed, the VAT Directive expressly provides that on each transaction, 
VAT calculated on the price of the goods or services at the rate applicable to such 
goods or services, is chargeable after deduction of the amount of VAT borne directly 
by the various cost components.211

Relating to the right to deduct, it is even stated that the basis of assessment 
of VAT is the added value. A ground to this view is that the mechanism of the right 
to deduct VAT leads to a situation in which the taxable person does not pay the 
tax in fact but only on the added value that the taxable person has created.212 In 
practice each operator of the economic circuit calculates the tax on the sale price 
of the product, invoices it from the buyer and after having deducted the VAT on 
purchases, pays the tax over to the treasury.213

Importantly, the mechanism of the right of deduction enjoyed by economic 
operators (VAT-liable persons) is an aspect of the principle of neutrality. The 
principle of neutrality is a fundamental principle of the EU VAT system. The 
principle of neutrality requires that the one who realises taxable transactions is 
relieved of the final burden of VAT.214 In addition to that, the principle of neutrality 

210 Article 1 (2) first subparagraph 1 of the VAT Directive. See also Pons 2019, p. 36. 

211 Article 1, paragraph 2 (2) of the VAT Directive.

212 Guédon 2019, p. 10.

213 Larcher (responsabilité éditorale)  – Neulat (rédacteur) – Viutti (rédacteur) 2020, p. 20.

214 See Case C-268/83, Rompelman, ECLI:EU:C:1985:74, para 19. See also Opinion of Advocate General 
Kokott, Case C-80/20, Wilo Salmson France SAS, ECLI:EU:C:2021:326, para 58. See also Herbain 2015, 
p. 51.
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even has a further dimension in the interpretation of VAT. That dimension of the 
fundamental principle of neutrality concerns neutrality in competition.215

Hence, the VAT system aims to achieve neutrality in competition. It means 
that the tax burden of similar goods and services is the same. This outcome ought 
to be achieved, despite the length of the production and distribution chain.216 
The foresaid reflects that the EU VAT system also has a pure economic objective. 
The intended result of the EU VAT system is production efficiency and a system 
encouraging to investment. The production efficiency means “ensuring that there is 
no unutilised scope for the economy to produce more of one good without having 
to produce less of others, which would be wasteful”.217 It is seen that VAT as a 
consumption tax encourages saving and investment. This means that earnings 
and investments are not taxed.218 In short, the production efficiency requires the 
neutrality of VAT. However, for its part, the Court has pointed out that the neutrality 
is not a rule of primary law and therefore it cannot determine the validity of an 
exemption. It is instead a principle of interpretation.219 

The mechanism of the right of deduction enables VAT-liable persons to deduct 
the VAT they have paid upstream to their own suppliers on the VAT collected 
downstream from their customers. The legal literature considers that for this 
reason, VAT is indeed a tax on value added, a tax borne by the final consumer. 
This is noted as being the difference between the common system of VAT and 
the cascading taxes which have a cumulative effect as they affect every delivery 
of goods or service provision at each stage of the production and delivery process. 

220 The fact that the VAT is chargeable after deduction of the amount of VAT borne 
directly by the various cost components means that the VAT is by a definition 
non-cumulative tax.221 

Hence, the cascading effect is a phenomenon that is in conflict with the 
objective of VAT. Advocate General Szpunar explains that the cascade effect means 
“tax on tax” and “is precisely what the VAT system should eliminate”.222 Moreover, 
tax cascading occurs relating to exempt services such as financial services as VAT 
cannot be deducted.223 By description, cumulative (or cascading) taxes apply to all 

215 See Case C-219/13, K Oy, ECLI:EU:C:2014:2207, para 24. See Opinion of Advocate General Kokott, Case 
C-390/15, RPO, ECLI:EU:C:2016:664, para 33. See also Herbain 2015, p. 68.

216 See Recital 7 of the VAT Directive.

217 See Adam et al. 2011, p. 32.

218 Ibid 33.

219 See Case C-40/15, Aspiro SA, ECLI:EU:C:2016:172, para 31.

220 See Bradburn 2018, p. 23. See also De la Feria, 2009a, p. 49.

221 See Ecker 2013, p. 93.

222 Advocate General Szpunar, Opinion in Case C-153/17, Volkswagen Financial Services (UK), 
ECLI:EU:C:2018:305, para 31.

223 See De la Feria 2007, p. 78.
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stages of the economic circuit. Cumulative (or cascading) taxes are seen as having 
a double disadvantage. By this, it should be understood that the superposition of 
charges causes inflation. 224 The cascading impact means that each transaction 
suffers from a remarkable inflationary effect.225 In addition, the tax burden varies 
according to the length of the economic circuit, the integrated or short circuits 
being favoured compared to long circuits.226 Briefly, one of the objectives of the 
common system is that VAT does not have cascading impact.

The legal literature states that the right of deduction ensures healthy 
competition by ensuring that the final price of goods and services does not increase 
correlatively with the length of the economic circuit.227 According to Bouchet and 
Marx, the consequence of the situation out-of-scope of VAT, where the upstream 
tax is not deductible, is paradoxical regarding the neutrality of the tax, which 
demands that its field of application must be as wide as possible.228 Specifically, 
it should be noted that concerns about the right to deduct, also stem from an 
approach that emphasises the existence of the consideration.229 Indeed the Court’s 
case law clearly shows that for a holding company to have the right to deduct VAT, 
providing the services for consideration is essential.230 

In this connection, it is important to note, although the research question 
for this study does not concern the right to deduct, that the concept of “for 
consideration” in article 2 of the VAT Directive would destroy the foresaid objectives 
of VAT, if the right to deduct is interpreted not only in light of article 2 of the VAT 
Directive, but literally, emphasising the importance of the transaction effected for 
consideration. Indeed, an acquisition is not a sales transaction, and the right to 
deduct necessitates the occurrence of an acquisition. 

According to the Court, there is no right to deduct when the goods or services 
are intended to be supplied free of charge as in such a situation when “prerequisites 
for the existence of that right are not satisfied”.231 In addition, the Court states that, 
“where goods or services acquired by a taxable person are used for purposes of 
transactions that are exempt or do not fall within the scope of VAT, no output tax 
can be collected or input tax deducted”.232 However, when the acquisition can be 

224 Larcher (responsabilité éditorale)  – Neulat (rédacteur) – Viutti (rédacteur) 2020, p. 20.

225 See Guédon 2019, p. 10.

226 Larcher (responsabilité éditorale)  – Neulat (rédacteur) – Viutti (rédacteur) 2020, p. 20.

227 See Bradburn 2018, p. 23.

228 See Bouchet – Marx 2015, p. 36.

229 See Eggers – Ahrens 2015, pp. 138-145.

230 See Sánchez – Echevarría 2020, pp. 32-40. The authors mention in this context the cases C-435/05, 
Investrand, C-108/14, Beteiligungsgesellschaft Larentia + Minerva mbH & Co. KG and C-320/17, Marle 
Participations. See also Grousset 2018, p. 81.

231 Case C-118/11, Eon Aset Menidjmunt OOD, ECLI:EU:C:2012:97, para 71.

232 Case C-126/14, Sveda’ UAB, ECLI:EU:C:2015:712, para 32.
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linked to the economic activity, the acquisition is not seen to relate to activities 
that are outside the scope of VAT.233 In short, it is not emphasised by the Court 
that the supply is free of charge. Instead, it is emphasized that the acquisition 
serves the purposes of the economic activity.234 In the Court's interpretation, the 
meaning of the ”for consideration” condition in article 2 of the VAT Directive is 
therefore integrated into the objectives of the VAT Directive.

Fourth and finally, according to the description of the VAT system, VAT has 
to be applied up to and including the retail trade stage.235 Levying the tax in a 
general manner and covering all stages is important for the simplicity and the 
neutrality of the VAT.236 This framework for the application of the VAT system 
indicates that its scope is affected by the stage of commercial trade. Moreover, 
the influence of the VAT system is limited. The impacts of the VAT system do not 
reach transactions that occur out of the sphere of VAT. This aspect is also reflected 
in article 2 of the VAT Directive. Indeed, the concept of “for consideration” only 
has an effect when other factors determining the scope of VAT are met.

In addition to the above, it is important to note that with the creation of 
the directive-based VAT system, the harmonisation of turnover taxes became an 
essential aim. This harmonisation was understood as an integral part of achieving 
a common market.237 Indeed, the foreword of the First Directive238 states that 
“the main objective of the Treaty is to establish, within the framework of an 
economic union, a common market within which there is healthy competition 
and whose characteristics are similar to those of a domestic market”. Hence, the 
harmonisation served for establishing the internal market. If national turnover 
taxes distorted competition or hindered the free movement of goods and services, 
there would not be an internal market but instead several national level markets.239 

233 See Case C-126/14, Sveda’ UAB, ECLI:EU:C:2015:712, para 32.

234 See also section “2.3.2 Expression “for consideration” in VAT Directive.

235 Article 1 paragraph 2 (3) of the VAT Directive.

236 See recital five of the VAT Directive.

237 See De la Feria 2009a, p. 45-46.

238 First Council Directive 67/227/EEC of 11 April 1967 on the harmonisation of legislation of Member States 
concerning turnover taxes

239 The mission of the common market was set out in the Treaty establishing the European Economic 
Community (1957), (later EEC Treaty). According to the article 2 of EEC Treaty, The Community, by 
establishing a common market and by implementing common policies or activities, promotes throughout 
the Community a harmonious, balanced and sustainable development of economic activities and raises 
the standard of living and quality of life, and economic and social cohesion and solidarity among Member 
States. Nowadays the concept used is “internal market”. Article 26(2) of the Treaty on the Functioning of 
the European Union (TFEU) provides that the internal market shall comprise an area without internal 
frontiers in which the free movement of goods, persons, services and capital is ensured in accordance 
with the provisions of the Treaties.
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The VAT Directive now explicitly provides that it establishes the common 
system of value added tax (VAT).240 Moreover, recital241 4 in the VAT Directive 
states that “the attainment of the objective of establishing an internal market 
presupposes the application in Member States of legislation on turnover taxes 
that does not distort conditions of competition or hinder the free movement of 
goods and services”. In addition, recital 4 in the VAT Directive provides that “it 
is therefore necessary to achieve such harmonisation of legislation on turnover 
taxes by means of a system of value added tax (VAT), such as will eliminate, as 
far as possible, factors which may distort conditions of competition, whether at 
national or Community level”.242 

The foresaid means that the subject of this study, “for consideration” in article 
2 of the VAT Directive, is subordinated to harmonisation. It may be considered 
from the point of view of the purpose of the internal market similarly to other 
expressions, concepts or provisions in the VAT Directive about which the Member 
States are not granted a margin of discretion by the provisions of the VAT Directive. 
Hence, the expression “for consideration” in article 2 of the VAT Directive must 
also approached from the perspective that the VAT is a harmonised tax. In short, 
the harmonisation is an important frame of the VAT and thus, one of its context 
determinants. 

In addition to the above explained elements of the VAT system, the legal 
literature contains more findings relating to the VAT system. Hence it has been 
observed that VAT exists because of tax revenue. Therefore, VAT does not seek 
to influence to the behaviour of consumers by encouraging them to avoid the use 
of certain goods or services or vice versa.243 The purpose of this observation is to 
draw attention to the fact that the system is neutral and does not serve any purpose 
other than taxing consumption. Furthermore, according to the literature, the VAT 
system ensures effectiveness and transparency. Here the effectiveness means that 
VAT is collected for each transaction. Transparency is seen to mean that each 
taxable person identifies the value of the tax and the obligation to pay tax.244 The 
effectiveness of a tax can also be approached in terms of its technical effectiveness, 
for example from the point of view of different tax collection technologies.245

In conclusion to the above, the VAT system and its economic objectives are 
described in the VAT Directive and there is a definition of VAT in the Court́ s case 

240 Article 1, paragraph 1 of the VAT Directive.

241 The recitals of the VAT Directive describe the objectives of the lawmaker. See Opinion Advocate General 
Sharpstone, Case C-647/17, ECLI:EU:C:2019:13, para 71 and footnote 39.

242 Recital four of the VAT Directive.

243 See Ecker 2013, p. 90.

244 See Stanciu 2020, p. 65. 

245 See Setyowati et al. 2020, p. 156. For instance, if all transactions were recorded on the blockchain, the 
VAT payment could take place automatically, enabling to simplify the procedure. See Merkx 2019, p. 88.
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law. Indeed, the subject of this study, the expression “for consideration” in article 
2 of the VAT Directive needs to be approached through these points. Moreover, 
if the VAT rules or interpretation of those rules on VAT were to harm production 
efficiency or investments, that would be contrary to the economic objectives of 
the system. Therefore, the subject of this study, “for consideration” in article 2 
of the VAT Directive, as an expression in the VAT Directive, is also subordinant 
to the economic objectives of the system. For that reason, the expression “for 
consideration” in article 2 of the VAT Directive needs to be approached from the 
point of view of the definition and purpose of the VAT system. Similarly, the legal 
literature states that the underlying principles of VAT are relevant for the purposes 
of interpretation.246 In other words, an interpretation should not render the result 
alien to the purpose of the system.

Seen from a global perspective, the above discussed EU VAT system does 
not stand out as an exception among the various VAT systems. The most global 
perspective of EU VAT is certainly that of the OECD. With regard to the neutrality, 
among other aspects the OECD emphasises that tax considerations should not 
affect business decisions instead of economic considerations.247 Further, the OECD 
emphasises the need to minimise the compliance costs for businesses as well as 
administrative costs for the tax authorities.248 In addition, the OECD mentions 
the certainty and simplicity of the system enabling taxpayers to anticipate the tax 
consequences in advance.249 By analogy, the meaning of the “for consideration” 
concept should be clear because of the need to anticipate the tax consequences.

In addition, the OECD makes another remark that is interesting in respect 
of the concept of “for consideration” in article 2 of the VAT Directive. The OECD 
emphasises that the “tax legislation may also impose value added tax on businesses 
to secure effective taxation of final consumption”. According to the OECD, such 
a situation occurs when the business makes transactions that fall outside the 
scope of the tax. In that regard, the OECD also mentions transactions without 
consideration.250 

Finally, as an introductory remark, it is necessary to set out certain key 
concepts of the VAT system (other than the concept of “for consideration”) that 

246 See Ecker 2013, p. 89.

247 OECD (2017), International VAT/GST Guidelines, OECD Publishing, Paris. ˂http://dx.doi.
org/10.1787/9789264271404-en˃ accessed 24 November 2020, p. 18.

248 Ibid.

249 Ibid.

250 Ibid 21.
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are present in article 2 of the VAT Directive.251 Thus, article 2(1)(a) of the VAT 
Directive provides that the supply of goods for consideration within the territory 
of a Member State by a taxable person acting as such is a transaction subject to 
VAT.252 In the same way, article 2(1)(c) of the VAT Directive provides that the supply 
of services for consideration within the territory of a Member State by a taxable 
person acting as such is a transaction subject to VAT.253 The concept of taxable 
person is briefly explained below. The concept of supply is introduced after that.

Firstly, defining the concept of a taxable person requires a definition of the 
concept of economic activity. This is because the VAT Directive provides that a 
“taxable person” is any person who independently carries out in any place any 
economic activity, whatever the purpose or results of that activity.254 Hence, the 
status as a taxable person depends on the notion of economic activity.255 The 
concept of “economic activity” is defined in the VAT Directive. According to that 
definition, any activities of producers, traders and persons supplying services, are 
considered to be an economic activity. Specifically, the VAT Directive states that 
economic activity entails "the exploitation of tangible or intangible property for 
the purposes of obtaining income therefrom on a continuing basis".256 Further, 
a taxable person is acting in that capacity when performing transactions in the 
course of their taxable activity.257

Moreover, it should be noted that there are several cases in which the Court 
has ruled on the concept of economic activity. For instance, according to the Court’s 

251 The concepts “for consideration” and “consideration” are examined in section 2.3 The EU VAT system and 
the concept of “consideration”. The Court ś criterion used in interpretation of a transaction effected for 
consideration was introduced in section “1.1 Research theme” and from the point of view of the state of 
research further in section 1.3 Previous research.

252 Article 2 (1) (a) of the VAT Directive: The following transactions shall be subject to VAT: … the supply of 
goods for consideration within the territory of a Member State by a taxable person acting as such;

253 Article 2 (1) (c) of the VAT Directive: The following transactions shall be subject to VAT: … the supply of 
services for consideration within the territory of a Member State by a taxable person acting as such;

254 Article 9(1) of the VAT Directive. According to the correlation table of the VAT Directive, article 9(1), 
first and second subparagraphs of the directive 2006/112 correlates with article 4(1) and (2) of the Sixth 
Directive.

255 Mantovani 2017, p. 6.

256 Article 9(1) of the VAT Directive: Taxable person shall mean any person who, independently, carries out 
in any place any economic activity, whatever the purpose or results of that activity.

Any activity of producers, traders or persons supplying services, including mining and agricultural activities 
and activities of the professions, shall be regarded as economic activity. The exploitation of tangible or 
intangible property for the purposes of obtaining income therefrom on a continuing basis shall in particular 
be regarded as an economic activity.

257 Case C-21/16, Euro Tyre BV — Sucursal em Portugal, ECLI:EU:C:2017:106, para 31 and the case law cited. 
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case law, the preparatory acts do fall within the notion of economic activity.258 The 
Court interprets that “any person with the intention, as confirmed by objective 
elements, of independently starting an economic activity, and who incurs the 
initial investment expenditure for those purposes must be regarded as a taxable 
person”.259 Therefore, the preparatory acts are treated as constituting economic 
activity. 

Furthermore, the Court’s case law demonstrates that the acquisition and 
holding of shares in a company is not to be regarded as an economic activity, 
because the mere acquisition of financial holdings in other undertakings does 
not amount to the exploitation of property for the purpose of obtaining income 
therefrom on a continuing basis. The dividends are seen merely the result of 
ownership of the property.260 Moreover, providing services free of charge is not 
economic activity and hence, the supplier of those services cannot be regarded 
as a taxable person.261

Secondly, as regards the concept of taxable transactions, the concept of supply 
of goods means the transfer of the right to dispose of tangible property as owner, 
even if there is no transfer of legal ownership of the property.262 According to the 
VAT Directive, ‘supply of services’ shall mean any transaction which does not 
constitute a supply of goods.263 

2.2 Primary law

In this section, the study considers how the primary law as the source of EU law 
affects the context of the concept of “for consideration” in the VAT Directive, the 
latter being secondary legislation. In addition to the primary law and secondary 
legislation, the general principles of law are treated as a source of EU law.264 The 

258 Case C-268/83, Rompelman, ECLI:EU:C:1985:74, para 22. See also Case C-257/11, SC Gran Via Moineşti 
SRL, ECLI:EU:C:2012:759; Case C-110/94, INZO, ECLI:EU:C:1996:67, paras 20 and 21; Case C-37/95, Ghent 
Coal Terminal, ECLI:EU:C:1998:1, paras 19-23; C-396/98, Schloßstrasse, ECLI:EU:C:2000:303, para 42; 
Case C-98/98, Midland Bank, ECLI:EU:C:2000:300, para 22; and C-32/03, Fini H, ECLI:EU:C:2005:128, 
para 22.

 C-42/19, Sonaecom SGPS SA, ECLI:EU:C:2020:913, para 33.

259 Case C-42/19, Sonaecom SGPS SA, ECLI:EU:C:2020:913, para 33.

260 See Case C-16/00, Cibo Participations, EU:C:2001:495 para 19, and C-496/11, Portugal Telecom, 
EU:C:2012:557, para 32.

261 See Case 89/81, Hong-Kong Trade Development Council, ECLI:EU:C:1982:121.

262 Case C-320/88, Staatssecretaris van Financiën v Shipping and Forwarding Enterprise Safe, 
ECLI:EU:C:1990:61, para 9.

263 Article 24 of the VAT Directive. 

264 Répertoire de jurisprudence (Digest of case-law) - Partie 1 L'ordre juridique de l'Union européenne (The 
legal order of the European Union) - 1.01 Sources du droit de l'Union (Sources of EU law).
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general principles have a constitutional status.265 Because the secondary law must 
be interpreted, as far as possible, in a manner which renders it consistent with 
the provisions of primary law,266 it follows that the interpretation of the VAT 
Directive must also comply with the general principles of law. One such general 
principle is the principle of legal certainty. It requires the legal rules to be clear and 
precise, and its aim is to ensure that situations and legal relationships governed 
by Community law remain foreseeable.267 Hence, the principle of legal certainty 
creates an expectation of predictability regarding the interpretation of the concept 
of “for consideration” in article 2 of the VAT Directive. Similarly, the principle of 
equal treatment (non-discrimination) requires that comparable situations must 
not be treated differently and that different situations must not be treated alike 
unless such treatment is objectively justified.268 Clearly, that aim too must be 
respected in respect of the interpretation of the concept of “for consideration” in 
article 2 of the VAT Directive.

As regards the treaty-based rules, the legal basis of the VAT Directive is 
article 93 of the EEC Treaty269 (Nice consolidated version). Hence, that Treaty was 
in effect when the VAT Directive came into force on 1 January 2007. However, 
the legal basis of the VAT Directive’s amendments270 is TFEU271 and its article 
113. TFEU was formulated by the Treaty of Lisbon.272 In accordance with the 
table of equivalences, article 93 of the EEC Treaty273 (Nice consolidated version), 
corresponds to article 113 of the TFEU.274 Thus, the relevant provision of primary 
law that must be considered in an analysis of the content and meaning of the 
expression “for consideration” in article 2 of the VAT Directive is article 113 of 
the TFEU.275

Article 113 of the TFEU provides that “Council shall, acting unanimously in 
accordance with a special legislative procedure, and after consulting the European 
Parliament and the Economic and Social Committee, adopt provisions for the 
harmonisation of legislation concerning turnover taxes, excise duties and other 

265 See Case C-174/08, NCC Construction Danmark A/S, ECLI:EU:C:2009:669, paras 42, 45.

266 See Case T-324/05, Republic of Estonia, ECLI:EU:T:2009:381, para 208.

267 See Case C-107/97, Arkopharma SA, ECLI:EU:C:2000:253, para 66.

268 See Case C-534/16, BB construct s. r. o., ECLI:EU:C:2017:820, para 43.

269 Treaty establishing the European Economic Community (EEC Treaty).

270 See annex of this study.

271 Treaty on the Functioning of the European Union (TFEU).

272 Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the European 
Community, signed at Lisbon, 13 December 2007. The Treaty of Lisbon came into effect on 1 January 
2009.

273 Treaty establishing the European Economic Community (EEC Treaty).

274 7.6.2016 Official Journal of the European Union C 202/373, Tables of equivalences.

275 Treaty on the Functioning of the European Union (TFEU).
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forms of indirect taxation to the extent that such harmonisation is necessary 
to ensure the establishment and the functioning of the internal market and to 
avoid distortion of competition”. Hence, this harmonisation objective originates 
from this provision. Still, although article 113 of the TFEU as such establishes the 
context of the research topic, that provision has no directly identifiable relevance 
to the research subject. By this I mean that the content and the meaning of 
the expression “for consideration” in article 2 of the VAT Directive cannot be 
determined examining article 113 of the TFEU. This is because the concept of 
“for consideration” is not included in article 113 of the TFEU but in article 2 of 
the VAT Directive. 

Moreover, in this study I have not speculated about the direct effect of primary 
law as a starting point in interpretation the “for consideration” concept in article 
2 of the VAT Directive. The direct effect means that individuals are entitled to 
rely on a provision directly before the Member States’ courts. The direct effect 
requires the content of the provision to be clear and unconditional. Because of the 
direct effect, on the basis of EU provision or principle, an individual has direct 
rights that are protected.276

It is possible to disagree with the view that the Treaties have no directly 
identifiable relevance to the research subject. However, this depends on one’s 
approach to the Court's interpretation. For instance, Amand stresses the objectives 
of the Treaties instead of uniform interpretation because of consistency. 277 This 
view, which is rejected by the Court, indicates that the neutrality of VAT should 
not be viewed in isolation but as part of the general principle of prohibition of 
discrimination, and hence, as a similar principle. 278 That, rejected idea, leads to 
the situation that, the principle of neutrality too has a constitutional status, and 
it is directly applicable.279 

Hence, the focus in this study as regards primary law is on the Treaty 
provision’s objectives. These objectives are achieving harmonisation for ensuring 
the establishment and the functioning of the internal market and for avoiding 
distortion of competition. Indeed, the concept of “for consideration” can be 
expected to be somehow affected by the primary law, from the angle of the general 
principles or the objectives of harmonisation. In other words, even though the 
provisions of the Treaties have no directly identifiable relevance to the research 

276 See Case 26-62, Van Gend en Loos v Administratie der Belastingen, ECLI:EU:C:1963:1.

277 Amand 2013, pp. 163, 167.

278 Amand 2013, p. 163. In Case C-44/11, Deutsche Bank AG. para 45 the Court stated that the principle of fiscal 
neutrality “cannot extend the scope of an exemption in the absence of clear wording to that effect” as the 
principle of fiscal neutrality “is not a rule of primary law which can condition the validity of an exemption, 
but a principle of interpretation, to be applied concurrently with the principle of strict interpretation of 
exemptions”.

279 See C-40/15, Aspiro SA, ECLI:EU:C:2016:172, para 31.
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subject, Treaty provisions can be considered to be objectives or that they reflect 
values, and this is how the subject of this study can be approached from the 
perspective of the Treaties.280 

Specifically, in the Commission’s staff working paper, “On measures to change 
the VAT system to fight fraud” 281 it is said that the fundamental principles outlined 
in the Treaty of Rome282 lie at the heart of the EU VAT system. According to these 
principles, the VAT system should move towards harmonisation to the extent that is 
necessary ‘to ensure the establishment and the functioning of the internal market’. 
In general terms, the harmonisation of the scope of VAT is decisive for achieving 
this objective concerning free movement of goods and services as described above. 
In other words, determining the scope uniformly constitutes the very essence of 
the harmonisation. That is, unless the scope is determined uniformly, the internal 
market is hampered by national laws that determine differently what each VAT 
system in question intends to tax. 

On the other hand, the meaning of the term "for consideration” for the 
harmonisation of the VAT system also depends on whether this condition has 
a comprehensive effect or vice versa. Hence, if the ”for consideration” condition 
had a comprehensive effect, the uniformity of the system would be substantially 
affected by different national interpretations. Conversely, if the condition does not 
have a comprehensive and thus, broad effect, the uniformity of the system is not 
substantially affected in practice by possible different national interpretations. 

In conclusion of the above, it should be noted that the primary law, as a legal 
context to the concept of “for consideration” in the scope rule of VAT, points out that 
harmonisation is necessary for ensuring “the establishment and the functioning 
of the internal market” and for avoiding “distortion of competition”. Consequently, 
even though the regulatory framework of this study is the VAT Directive, later in 
this study I have undertaken a critical analysis of the findings on the content and 
meaning of the expression “for consideration” in article 2 of the VAT Directive 
with a view to assessing the result from the perspective of relevant primary law 
and the general principles. 

280 For instance, de la Feria used this approach for analysing the EU VAT system as an obstacle to the 
establishment of the internal market. See De la Feria 2009a.

281 Commission staff working paper on measures to change the VAT system to fight fraud {COM (2008) 109 
final} /* SEC/2008/0249 final */. ˂https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELE
X:52008SC0249&qid=1630917605121&from=EN ˃ accessed 2 December 2020, page 40.

282 Treaty establishing the European Economic Community (EEC Treaty).
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2.3 The EU VAT system and the concept of “for 
consideration”

2.3.1  Expression “for consideration” in VAT Directive

In this section there is more detail about what the context of the concept of “for 
consideration” is in the EU VAT system. Specifically, in light of the wording of the 
VAT Directive, whether there is only one concept with a content “for consideration” 
is considered. Hence, the concept of “for consideration” is considered from the 
perspective of the regulatory system, that is, the VAT Directive. Below, firstly, 
following the linguistic method, the research is based on a linguistic analysis. 
Secondly, the question is approached by examining the content of articles other 
than article 2 of the VAT Directive which include the term “for consideration”. 
A reflection on how the non-business use is understood with respect to the VAT 
serves as an introduction to the latter analysis.

Hence, in this section is an analysis of whether the expression “for 
consideration” in article 2 of the VAT Directive could be approached as a concept, 
based on the linguistic wording of the directive. As mentioned earlier, the language 
used for that analysis is French.283 In the French version of the directive, the term 
“consideration”, hence “contrepartie” in French, is not part of the wording of the 
concept of “for consideration”, that is “à titre onéreux” in French.284 Therefore, 
the terms “à titre onéreux” and “contrepartie” have been analysed separately. 285

Article 2 of the VAT Directive is central to this study. In that regard, Kokott has 
held that “Article 2(1) of the VAT Directive provides that only certain, exhaustively 
listed events are subject to VAT” and that “the two main chargeable events subject 
to VAT are stated in Article 2(1)(a) and (c) of the VAT Directive”.286 Therefore, it is 
important to repeat the content of the provision. Thus, article 2(1)(a) of the VAT 
Directive provides that the supply of goods for consideration within the territory 
of a Member State by a taxable person acting as such is a transaction subject to 
VAT.287 Article 2(1)(c) of the VAT Directive provides that the supply of services for 
consideration within the territory of a Member State by a taxable person acting as 

283 See section 1.6 Research methods.

284 This approach is different from that of Farmer and Lyal. Although they remarked on the difference in the 
wording, they still considered that the Court had closely linked those concepts. See Farmer – Lyal 1994, 
p. 119.

285 The definition of the French word “contrepartie”: 2. Dictionnaire de l’Académie Française, 9e édition 
(actuelle): CONTREPARTIE nom féminin. “Somme équivalente”. See ˂www.dictionnaire-academie.fr/
article/A9C3989˃ accessed 19 June 2021. The French term is in English “an equivalent sum”. 

286 Opinion of Advocate General Kokott, Case C-295/17, MEO — Serviços de Comunicações e Multimédia SA, 
ECLI:EU:C:2018:413, para 28 (para 28 English and French versions, para 32 Finnish version).

287 Article 2 (1) (a) of the VAT Directive: The following transactions shall be subject to VAT: … the supply of 
goods for consideration within the territory of a Member State by a taxable person acting as such;



55

such is a transaction subject to VAT.288 Article 2(1)(b) concerns intra-community 
acquisitions that are made for consideration289.

It is first necessary to approach article 2 of the VAT Directive on the basis 
of the previous legislation. According to article 2(1) of the Sixth Directive, VAT is 
chargeable on the supply of goods and services effected for consideration within 
the territory of the country by a taxable person acting as such. Consequently, the 
term “for consideration” is not a new concept.290 However, according to article 2 (a) 
of the Second Council Directive, the supply of goods and the provision of services 
within the territory of the country by a taxable person against payment shall 
be subject to value added tax. Still, only the wording of the English version has 
changed. In the Second Directive the expression in English is “against payment” 
and in the Sixth Directive the expression is “for consideration”. In that regard, 
the legal literature states that the term “payment” was changed with a view to 
clarifying that the remuneration received by the supplier is not limited to money 
and that the meaning of the term "consideration" is broader.291 Therefore the latter 
term covers consideration in kind.292

In French, the article 2(a) of the Second Council Directive stated as follows:

Sont soumises à la taxe sur la valeur ajoutée:
a) les livraisons de biens et les prestations de services, effectuées à titre 
onéreux à l'intérieur du pays par un assujetti;

Hence, the French term has remained unchanged, meaning that this language 
version uses in both the Second and Sixth Directive the expression “à titre onéreux”. 
The Académie Française has given the following explanation to the French term 
“à titre onéreux”: 

288 Article 2 (1) (c) of the VAT Directive: The following transactions shall be subject to VAT: … the supply of 
services for consideration within the territory of a Member State by a taxable person acting as such;

289 Article 2 (1) (b) of the VAT Directive: The following transactions shall be subject to VAT: the intra-Community 
acquisition of goods for consideration within the territory of a Member State by:

(i) a taxable person acting as such, or a non-taxable legal person, where the vendor is a taxable person acting 
as such who is not eligible for the exemption for small enterprises provided for in Articles 282 to 292 and 
who is not covered by Articles 33 or 36;

(ii) in the case of new means of transport, a taxable person, or a non-taxable legal person, whose other acquisitions 
are not subject to VAT pursuant to Article 3(1), or any other non-taxable person;

(iii) in the case of products subject to excise duty, where the excise duty on the intra-Community acquisition is 
chargeable, pursuant to Directive 92/12/EEC, within the territory of the Member State, a taxable person, 
or a non-taxable legal person, whose other acquisitions are not subject to VAT pursuant to Article 3(1);

290 In accordance with a correlation table in annex XII of the VAT Directive, article 2(1)(a) and (c) of Directive 
2006/112 corresponds to article 2, point (1) of the Sixth Council Directive.

291 See Opinion of Advocate General Slynn, Case 102/86, Apple and Pear, ECLI:EU:C:1987:466. See also 
Trenta 2015, p. 158.

292 Trenta 2019, p. 128. See also Trenta 2015, p. 158.
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ONÉREUX, ONÉREUSE adjectif 
xive siècle. Emprunté du latin onéreuse, ʺpesant ,̋ lui-même dérivé de 
onus, ʺcharge, fardeau .̋
1. Qui se fait à prix d’argent, qui impose des frais. Surtout dans la locution 
À titre onéreux, moyennant paiement, à la différence d’À titre gratuit. Il 
était logé à titre onéreux. 
2. Coûteux, dispendieux, qui exige beaucoup d’argent. Le séjour dans 
cette ville est onéreux. Un projet onéreux.293

The French explanation in English means:

EXPENSIVE, EXPENSIVE adjective
fourteenth century. Borrowed from the Latin onerosus, "weighing", itself 
derived from  "load, burden".
1. Which comes at a price of money, which imposes costs. Mainly in the 
phrase For payment, against payment, unlike Free of charge. He was 
accommodated for a fee.
2. Expensive, expensive, requiring a lot of money. The stay in this city 
is expensive. An expensive project.

Thus, according to the explanation that the Académie Française has given 
for the term ‘à titre onéreux’ (in English “For payment”) the opposite of this term 
is "free of charge" (À titre gratuit). Indeed, as the literature states, onerousness of 
transaction is opposite to the gratuitousness of transaction.294 Further, as already 
noted, in VAT Directive the concept of “for consideration” is in French "à titre 
onéreux". 

Hence, in the French version of the VAT Directive two different terms are 
placed in different contexts. The fact that in the French version of the directive, the 
term “consideration” thus, “contrepartie” in French, is not part of the wording of the 
concept of “for consideration” the latter being in French "à titre onéreux"295 gives 
food for thought in respect to there necessarily being no overlapping concepts. 296

293 Dictionnaire de l’Académie Française, 9e édition (actuelle) ˂ https://www.dictionnaire-academie.fr/article/
A9O0461˃ accessed 4 December 2020.

294 Trenta 2015, p. 158.

295 See Salo 2014a, p. 25-26.

296 It needs to be stressed that I do not claim that this would have been initially the way of making conclusions 
as regards the VAT in France. Instead, it is rather contrary. This is evidenced by the words of Frenchman 
Michel Roques who noted in 2002 that, the internal VAT law (thus, in France) has been deeply affected by 
the Community concepts which highlight the principles of VAT without having always been understood 
as such. See Roques 2002, p. 126.
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Hence, a literal interpretation based on the French version of the VAT Directive 
leads to the conclusion that those provisions should be examined separately, and 
they should have different scopes of application. However, this kind of restricted 
literal interpretation would mean that there is no concept of consideration which 
defines both provisions in an equivalent way. It should be noted that this was the 
approach taken by Advocate General Slynn who pointed out the same aspect in 
his opinion at case Apple and Pear. Hence, Slynn recognised that in accordance 
with article 2 of Sixth Directive, first it is necessary to determine whether the 
supply is effected for consideration and that article 2 of the Sixth Directive “can 
be looked at alone.” Advocate General Slynn likewise considered the differences of 
the language versions.297 In short, Slynn’s reasoning supports the view that there 
is no overlapping of concepts.298

Moreover, the Court has also stated that “when the legislature and the 
administrative authority use two different terms in the same text having general 
application, reasons of consistency and legal certainty preclude those terms being 
given the same scope”.299 From that perspective it cannot be that the "à titre 
onéreux" concept had a scope that overlaps with that of the concept “contrepartie”, 
or vice versa. 

The preciseness of the French version of the VAT Directive follows from 
the fact that the concept of “for consideration” is not confused with the concept 
of consideration (contrepartie) unlike in English or in Finnish. That is because 
the words are different. The Finnish word “vastikkeellisesta”, hence in English 
“for consideration” is derived from the word “vastike”, a noun which in English 
is “consideration”.300 When a word is a derivation of a noun, it follows that both 
terms are understood as having a connection as the change is in the word class. In 
this respect the French version is clearer. Thus, the wording of the French version 
indicates which provisions are relevant to this study. It is also clear that when the 
Court first considered what the meaning of the expression "à titre onéreux" is, it 
did it in French because French is used as a language of negotiation in the Court.301

The equivalent French term to the English term “for consideration”, “à titre 
onéreux”, is mentioned 14 times in the VAT Directive.302 The English term “for 
consideration” gives the same 14 matches as the equivalent French term (à 
titre onéreux). The equivalent French term to the word “consideration” is “la 

297 Opinion of Advocate General Slynn, Case 102/86, Apple and Pear, ECLI:EU:C:1987:466

298 See the analysis on Slynn’s opinion, Case 102/86, Apple and Pear, ECLI:EU:C:1987:466 in section 4.2.2 
Albeit hypotheticality is excluded, reciprocity might lack.

299 Case T-452/15, Andrei Petrov, ECLI:EU:T:2017:822, para 34.

300 Salo 2014a, p, 26. 

301 See section 1.6 Research methods.

302 Three matches in article 2, two in article 16, one in 1 article 17, one in 1 article 17a, one in article 18, one 
in article 19, one in article 21, one in article 22, one in article 26, one in article 27 and one in article 408.
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contrepartie”. This French term “contrepartie” gives 11 matches. The English term 
“consideration” gives 29 matches. The provisions of the VAT Directive303 in which 
the term “à titre onéreux”, hence “for consideration” appears are listed in Table 1.

Table 1. The provisions in the VAT Directive containing the term “for consideration”

Article 2 (1)(a)

Article 2(1)(b)

Article 2(1)(c)

Article 16, (mentioned twice)

Article 17 and 17a

Article 18

Article 19

Article 21

Article 22

Article 26 

Article 27

Article 408 (1)(c)

As the French term "à titre onéreux" is repeated in all these articles, it 
could be understood that this concept (à titre onéreux) does not have a single, 
precise meaning with a link to article 2 of the VAT Directive. However, on closer 
examination, the wording used in provisions other than article 2 of the VAT 
Directive including the term "à titre onéreux" indicates rather the contrary; namely 
that the term "à titre onéreux" is a concept with a single meaning. That is, in the 
VAT Directive, the term "à titre onéreux" does not carry several meanings.

This view of mine is based on the fact that almost without exception304 in 
articles other than article 2 of the VAT Directive when the concept "à titre onéreux/
for consideration" occurs, it is provided that certain transactions should be treated 
as having been made for consideration. Such equating is included in articles 16, 
17,18, 21, 22, 26 and 27. The French version of the directive uses the term "assimilé" 
in these articles.

The Académie Française explains the French term “assimilé“ as follows: 
"Qui a un statut identique à celui d’une autre catégorie sans en avoir le titre." In 
English, this sentence reads as “something has an identical status with another 

303 Consolidated version: 26/11/2020 of the VAT Directive. 

304 The exception is article 19 of the VAT Directive. In addition, article 408 (1) (c) concerns a transitional 
measure applied in the context of accession to the EU. There is no need for a detailed examination of this 
provision when considering the “for consideration” concept article 2 of the VAT Directive.
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thing, although their quality is not the same”. It follows from that definition 
that a transaction treated as made for consideration has an identical status to 
the transactions made for consideration even though the first does not have the 
quality of the latter transaction. I infer from this that there are two categories 
for the concept à titre onéreux/for consideration. The first category contains 
what is provided in article 2 of the VAT Directive. Belonging to this category 
requires that the qualitative definition of “for consideration” is fulfilled. The 
second category contains situations in which the requirement written in article 
2 of the VAT Directive, thus the qualitative definition of “for consideration” is 
not fulfilled concerning a particular transaction, but when that transaction is 
treated as made for consideration because of an assimilation. Therefore, the second 
category (transaction being treated as made for consideration) reveals what is not 
a transaction made for consideration by virtue of article 2 of the VAT Directive. In 
other words, the second category contains transactions that by definition are not 
transactions made for consideration according to the concept of ”for consideration” 
in article 2 of the VAT Directive. 

Before examining the relationship between the second category of transactions 
and the provision of article 2 of the VAT Directive in detail, an important issue 
concerning the non-business use needs to be discussed for the reason of clarity. 
Indeed, it must be noted that the definition in article 2, “for consideration” does 
not make the mere use of goods or labour a non-VAT activity. By mere use of 
labour, I refer to a situation in which a taxable person's staff carries out work, 
but not directly for a certain supply. In other words, it is likely that the use of 
labour involved the taxable person’s objective of carrying out subsequent taxed 
transactions within their economic activity.305 Furthermore, neither does the 
definition “for consideration” in article 2 of the VAT Directive make the mere 
supply of goods free of charge, a non-VAT activity, if the supplier is identified as 
a taxable person and the goods are purchased and supplied for the needs of an 
economic activity subject to VAT.306 This interpretation is acknowledged by the 
AES-3C Maritza East 1 EOOD case.307 From that case, it can be deduced that a 
taxable person who incurs costs for staff working for that taxable person, has the 
right to a deduction of the VAT relating to those costs, despite the staff having 
been provided to it by another entity. Accordingly, those costs can be regarded 
as having a direct and immediate link with the general costs connected with all 
the economic activities of that taxable person.308 

305 See Case C-126/14, ‘Sveda’ UAB, ECLI:EU:C:2015:712.

306 See Case C-124/12, AES-3C Maritza East 1 EOOD, ECLI:EU:C:2013:488.

307 Case C-124/12, AES-3C Maritza East 1 EOOD, ECLI:EU:C:2013:488.

308 Ibid. See also Henkow 2016, p. 52.
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Article 1 of the VAT Directive is also illustrative in that the mere use of the 
goods does not justify the use being excluded from the scope of VAT, not even in 
the absence of consideration. That article mentions the right to a deduction of the 
amount of VAT borne directly by the various cost components. Mere use of the 
goods can thus take place within the scope of VAT as the use of goods is a cost 
component of taxable supplies. Further, Kristoffersson has an opinion according 
to which activities that are not subject to VAT may be so closely linked to an 
economic activity, that even though they are out of the material scope of VAT, 
they are still within the scope of VAT. As an example, she mentions an employee 
working on the production line. Her opinion is based on the fact that the activities 
of the employees are not outside the scope of VAT.309 Likewise, Kristoffersson’s 
view means that the scope of VAT is understood broadly and not restrictively 
because of the condition of "for consideration".

The theoretical basis for the definition in article 2 of “for consideration” 
not making the mere use of goods a non-VAT activity is found in the Court’s 
case law. The Court has explained that the broad logic of the common system of 
VAT distinguishes between economic and non-economic activities according to 
criteria that are different from the criteria that distinguish between business use 
and use for non-business purposes.310 The difference in the criteria distinguishing 
non-economic activities from the use for non-business purposes is seen to be 
the taxable person's right to choose whether to allocate the goods used both for 
business and for private purposes wholly to the assets of the business, or retain 
them wholly within private assets and thereby exclude them entirely from the 
VAT system, or integrating them into the business only to the extent to which the 
goods are actually used for business purposes.311 In other words, the observed 
difference in the right to make a choice is that the taxable person cannot alone 
determine whether the goods have been used or not for economic purposes, since 
the taxable person cannot define which activity is economic activity.312 Indeed, 
there is a considerable body of case law on the concept of the economic activity 
and it must be noted that the Court alone determines this concept.313 In addition, 

309 See Kristoffersson 2019, p. 39.

310 See Case C-400/15, Landkreis Potsdam-Mittelmark, ECLI:EU:C:2016:687, para 32.

311 See Case C-400/15, Landkreis Potsdam-Mittelmark, ECLI:EU:C:2016:687, para 33.

312 See Case C-435/05, Investrand BV, ECLI:EU:C:2007:87, paras 26-27.

313 See Digest of the case-law (Internal policy of the European Union - Tax provisions - Harmonization of tax 
legislation

- Value added tax – Scope - Taxable persons - Economic activity). ˂https://curia.europa.eu/common/recdoc/
repertoire_jurisp/bull_4/data/index_4_10_02_01_02_02_01.htm˃ accessed 3 July 2021.
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the taxable person cannot necessarily determine alone the extent to which the 
goods were used for economic activity, as the assessment is made objectively.314

Moreover, the Court’s interpretation is that the transactions that fall outside 
the scope of the system of VAT cannot be considered to be carried out for ”purposes 
other than those of a taxable person’s business”.315 The Court notes that “such 
an interpretation would have the effect of rendering Article 2(1) meaningless”.316 
A clear reason why article 2(1) becomes meaningless if it is considered that the 
transactions that fall outside the scope were to be carried out for “purposes other 
than those of a taxable person’s business”, is that there must be a taxable person 
to whom the VAT system applies, even when this person uses goods for “purposes 
other than those of a taxable person’s business”. 

Consequently, a person who carries out activities free of charge is considered 
to be a final consumer and not a taxable person.317 However, a taxable person 
may have both taxable transactions and non-economic transactions and in these 
situations it is not the taxable person that makes a choice into what extent his 
transactions are in the scope of VAT. Consideration of the criterion of distinction 
is thus also relevant from a practical point of view and is not a theory without a 
connection to reality. In an interpretive situation, one may ask not only whether 
the use is business use or non-business use, but also whether the use relates to 
the economic activity at all. The use of goods is decided by objective criteria, and 
secondly, the economic activity is a concept that is determined by the Court only. 
That is, when one must follow objective criteria in assessing the use of goods, a 
subjective perspective is not determinant. As the economic activity is a concept 
of EU law, its meaning cannot be chosen.

In short, it is not a question of whether the taxable person cannot alone decide 
whether to carry out an economic activity. The difference between non-business 
use and non-economic activity is that the taxable person has the right to choose 
the use of their goods or what their labour does, but they have no right to choose 
simply according to their view of which activity is economic activity. 

Finally, with regard to the concept of “for consideration” in article 2 of the 
VAT Directive, it is also necessary to mention that the VAT Directive contains a 
provision enabling the taxable person to acquire supplies of services on behalf 
of another person, without reinvoicing its costs and still has the right to deduct 

314 See Case C-132/16, ‘Iberdrola Inmobiliaria Real Estate Investments’ EOOD, ECLI:EU:C:2017:683, para 
37.

315 See Case C-400/15, Landkreis Potsdam-Mittelmark, ECLI:EU:C:2016:687, para 31. Also Heber has 
explained that economic activities outside the scope of VAT in not the same as “private purposes” within 
the meaning of article 16 and 26 of the EU VAT Directive. Heber 2013, p. 29.

316 Case C-400/15, Landkreis Potsdam-Mittelmark, ECLI:EU:C:2016:687, para 31 and 39.

317 See Swinkels 2008b, p. 180. 
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the VAT.318 This is confirmed by the Court’s interpretation in the Amărăşti Land 
Investment SRL case, in which the Court states that, “the wording of Article 28 
of the VAT Directive does not lay down any condition concerning whether the 
participation in the supply of services should be for consideration”.319 However, 
the taxable person acts within the meaning of this article, hence, on behalf of 
another person, when the other person self should act because of an order of law 
(for instance).320 Beyond the situation expressly envisaged in article 28 of the VAT 
Directive, it must be noted that the Court’s case law on the right to deduct has 
been analysed to require that the costs do not solely benefit a party other than 
the recipient of those services.321

Next, as the above difference between the non-economic activities and non-
business purposes is explained, the concept of “for consideration” in article 2 of 
the VAT Directive will be analysed from the perspective of the wording in articles 
where certain transactions are kept as transactions for consideration through 
assimilations. Indeed, as the concept of “for consideration” is open to interpretation, 
it is appropriate to first state what is clear. 

Because certain situations meet the definition “for consideration” only 
through an assimilation, those situations clearly would not meet the definition 
of “for consideration” without the assimilation. That is, taxing free supply is an 
exception to the what is provided in article 2 of the VAT Directive.322

To start with, a group of provisions have in common the concern to ensure 
the equal treatment and the assimilation to a situation "for consideration" serves 
that aim.323 According to the Court’s case law these provisions “prevent a taxable 
person who has been able to deduct VAT on the purchase of goods used for his 
business from escaping payment of that tax when he applies those goods from 
his business for his own private use or that of his staff and from thereby enjoying 
advantages to which he is not entitled by comparison with an ordinary consumer 
who buys goods and pays VAT on them”.324 

Therefore, it is provided in the VAT Directive that “the application by a 
taxable person of goods forming part of his business assets for his private use 
or for that of his staff, or their disposal free of charge or, more generally, their 
application for purposes other than those of his business, shall be treated as a 

318 Article 28 of the VAT Directive.

319 See Case C-707/18, Amărăşti Land Investment SRL, ECLI:EU:C:2019:1136, paras 42 and 46.

320 See Bijl 2020, p. 233.

321 Ibid 232.

322 See Trenta 2013, p. 218.

323 Article 16, 18 and 26 of the VAT Directive.

324 See Case C-412/03, Hotel Scandic Gåsabäck AB, ECLI:EU:C:2005:47, para 23 and the and the case law 
cited.
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supply of goods for consideration, where the VAT on those goods or the component 
parts thereof was wholly or partly deductible”.325 Without the assimilation, article 
2 of the VAT Directive would be inapplicable (because no consideration exists) 
and the aforementioned supplies could not be taxed. 326 Indeed, the wording as 
such directly demonstrates that application of goods or disposing of goods free of 
charge is excluded from the scope of the concept of ”for consideration”. Further, 
according to Court’s interpretation, it is in principle immaterial whether or not the 
disposal of goods was for business purposes.327 Specifically, it is explained in legal 
literature that in the case of a catering company which has deducted upstream 
VAT on goods intended for the preparation of meals offered to its employees, in 
the manner of an external customer, it must pay VAT on the price of the service, 
artificially reconstituted from the cost price.328 

As regards promotional gifts, it may be difficult to ascertain that supply 
was free of charge.329 Some guidance in this respect is given is in the Kuwait 
Petroleum (GB) Ltd case. The Court pointed out that the goods were described 
as gifts and that Kuwait Petroleum could not maintain that the price paid by the 
purchasers had concerned the gifts, controversially with the information in its 
invoices.330 However, it cannot be argued that in every situation establishing the 
facts is straightforward. For instance, Wittock sees that “express and acknowledged 
view of the contracting parties” has relevance in this respect.331

Still, donations are a thorny issue. With regard to the notion of a donation, 
it should be noted that the issue discussed next concerns pure donations and 
not situations where price configures the donation, the latter being a matter of 
boundaries.332 The Commission and the EU VAT Committee see that the VAT 
on food donations could be zero in cases in which the food has no value.333 The 

325 Article 16 (1) of the VAT Directive.

326 Mantovani 2017, p. 8.

327 See Case C-528/19, Mitteldeutsche Hartstein-Industrie AG, ECLI:EU:C:2020:712, para 64 and C-48/97, 
Kuwait Petroleum, ECLI:EU:C:1999:203, para 22.

328 Bretonneau 2018, p. 32.

329 See Trenta 2015, p. 167.

330 See Case C-48/97, Kuwait Petroleum, ECLI:EU:C:1999:203, paras 30-31. 

331 Wittock 2018, p. 134.

332 Trenta 2015, p. 164.

333 The Commission states as follows: “The Commission, in line with the guidelines agreed by the EU VAT 
Committee, recommends that, in the determination of VAT for the donation of foods, the value of those 
goods should be adjusted according to the circumstances and the state of the goods at the time of donation. 
When food donations are made close to either the ‘best before’ or the ‘use by’ date or the goods are not fit 
for sale but can be safely consumed, these circumstances should be taken into account by Member States 
when determining the VAT due, which could even be zero in cases where the food genuinely has no value.” 
Commission notice — EU guidelines on food donation, Official Journal of the European Union, C 361, 25 
October 2017  ˂https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52017XC1025(01)&f
rom=EN˃ accessed 5 December 2020, p. 20.
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opinion of the EU VAT Committee was unanimous.334 This being the approach, 
there is no conflict with the scope rule and the condition of “for consideration”. 
However, it seems that there is an insurmountable conflict with the scope rule in 
the VAT Directive if the food is specifically purchased or cooked for donating and 
the donor is still given the right to deduct the VAT.335 The conflict arises from the 
fact that the term “for consideration” in the scope rule is ignored. The author sees 
that it is ignored although the donation for the food bank is formulated being an 
exception to the general rule.336 

Further, the VAT Directive provides that “the use of goods forming part of 
the assets of a business for the private use of a taxable person or of his staff or, 
more generally, for purposes other than those of his business, where the VAT on 
such goods was wholly or partly deductible” shall be treated as a supply of services 
for consideration.337 Likewise, the VAT Directive states that “the supply of services 
carried out free of charge by a taxable person for his private use or for that of his 
staff or, more generally, for purposes other than those of his business” shall be 
treated as a supply of services for consideration.338 

Blokland has explained the meaning of taxing deemed supplies like employee 
benefits in kind, stating that “taxation should be seen as a safety net that is aimed 
at preventing VAT-free final consumption in exceptional circumstances”. He points 
out that “VAT is designed as a tax on final consumption, regardless of the manner 
in which final consumers acquire the goods or services”. According to Blokland, 
“only in the absence of the conditions under which a normal supply is made, 
may final consumption be taxed as a deemed supply in order to prevent VAT-free 
consumption”.339 

At the stage of the final consumption, both the normal supplies and deemed 
supplies aim to tax the final consumption. Yet the deemed supplies should not occur 
that often because the Court has underlined that there is no right to deduct where 
the goods or services are intended to be supplied free of charge, and that in such 

334 See the EU VAT Committee - Guidelines resulting from the 97th meeting of 7 September 2012, document 
C – taxud.c.1(2012)1701663 – 745, ˂ https://ec.europa.eu/taxation_customs/sites/taxation/files/guidelines-
vat-committee-meetings_en.pdf ˃ accessed 5 December 2020

335 See BOI-TVA-DED-60-30, TVA - Droits à déduction - Remise en cause de la déduction : Régularisations 
- Régularisations de la TVA initialement déduite afférente aux biens autres que les immobilisations 
et aux services, para 70 ˂ https://bofip.impots.gouv.fr/bofip/1660-PGP.html/identifiant=BOI-TVA-
DED-60-30-20200826#70_028˃ accessed 5 December 2020

336 Compare BOI-TVA-DED-60-30, TVA - Droits à déduction - Remise en cause de la déduction : Régularisations 
- Régularisations de la TVA initialement déduite afférente aux biens autres que les immobilisations 
et aux services, para 70 ˂ https://bofip.impots.gouv.fr/bofip/1660-PGP.html/identifiant=BOI-TVA-
DED-60-30-20200826#70_028˃ accessed 5 December 2020

337 Article 26 (1) of the VAT Directive.

338 Article 26 (2) of the VAT Directive.

339 Blokland 2011, pp. 98-104. See also Trenta 2015, p. 179.
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circumstances “prerequisites for the existence of that right are not satisfied”.340 
Further, as noted by Blokland, employers who are not entitled to deduct input 
VAT normally, do not have to account for VAT on deemed supplies.341 However, if 
the employer provides goods to its employees for their private use free of charge 
for which VAT is deducted, the self-supply rules ensure the neutrality of VAT with 
regard to other consumers. 342

Furthermore, reflecting the VAT’s nature as a tax on final consumption, the 
VAT Directive provides that “Member States may treat as a supply of goods for 
consideration the application by a taxable person for the purposes of his business 
of goods produced, constructed, extracted, processed, purchased or imported in 
the course of such business, where the VAT on such goods, had they been acquired 
from another taxable person, would not be wholly deductible”.343 In light of the 
traditional understanding, this provision aims to make equal the position of the 
taxable person to whom the provision applies with a taxable person who is not 
able to deduct the VAT on its purchases.344 However, the literature recognise that 
the application of this provision increases the burden of VAT.345 On the other 
hand, it should be noted that such an effect concerns all the situations where the 
aim is in the equal treatment and where the assimilation is required to be done.

Hence, treating the actions just mentioned as a transaction for consideration 
is a legislative option which enables collecting VAT even though no transaction 
for consideration within the meaning of article 2 VAT Directive exists. Without 
this provision, no VAT could be levied in accordance with article 2 of the VAT 
Directive on the application by a taxable person for the purposes of his business 
of goods produced, constructed, extracted, processed, purchased or imported 
in the course of such business, where the VAT on such goods, had they been 
acquired from another taxable person, would not be wholly deductible. Thus, this 
legislative solution equalises the VAT burden whether the work is done (goods 
produced) by one’s own labour or whether the goods are bought from another 
taxable person. Treating these actions as supplies for consideration does not lead 
to a legislative situation in which simply producing, constructing, extracting, 
processing, purchasing or importing are a transaction within the scope of the 
concept of “for consideration” in article 2 of the VAT Directive. Indeed, as explained 
above, simply using goods does not mean that an activity falls outside the scope 
of VAT. It means that the use of goods is not taxed like a transaction made for 

340 Case C-118/11, Eon Aset Menidjmunt OOD, ECLI:EU:C:2012:97, para 71.

341 See Blokland 2011, pp. 98-104.

342 Compare Amand 2017b, pp. 159.

343 Article 18 sub a of the VAT Directive.

344 See Swinkels 2008b, p. 175.

345 Ibid.
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consideration. To be taxable, the use of the goods must be other than business 
use, but the user or the entity allowing the use must be a taxable person and the 
activity must fall within the scope. 

Correspondingly, it is not a transaction for consideration within the meaning 
of the concept of ”for consideration” in article 2 of the VAT Directive when there 
is an “application of goods by a taxable person for the purposes of a non-taxable 
area of activity, where the VAT on such goods became wholly or partly deductible 
upon their acquisition or upon their application in accordance with point (a)”.346 
Instead, the repeated provision enables treating these supplies as subject to VAT. 
Hence, these actions are treated as supply for consideration even though it is 
clear that simple application of goods does not have the qualities of a transaction 
effected for consideration. 

Further, Member States may treat as a supply of goods for consideration “with 
the exception of the cases referred to in Article 19, the retention of goods by a 
taxable person, or by his successors, when he ceases to carry out a taxable economic 
activity, where the VAT on such goods became wholly or partly deductible upon 
their acquisition or upon their application in accordance with point (a)”.347 From 
this it can be inferred that simple retention of goods when ceasing the economic 
activities does not fulfil the qualifications of the concept of ”for consideration” in 
article 2 of the VAT Directive.

Finally, the need to ensure the equal treatment is also reflected in article 
27 which provides that “in order to prevent distortion of competition and after 
consulting the VAT Committee, Member States may treat as a supply of services 
for consideration the supply by a taxable person of a service for the purposes 
of his business, where the VAT on such a service, were it supplied by another 
taxable person, would not be wholly deductible.” This provision also shows that 
the assimilation extends the scope of taxable transactions beyond what article 2 
would allow, as it demands the transaction to be made for consideration.

As a conclusion of the above, because of the assimilation, certain transactions 
are considered as having been effected for consideration. Without this assimilation 
these transactions would not be transactions for consideration meant in article 2 
of the VAT Directive. Thus, from the wording of the directive, it can be inferred 
that self-supplies or supplies to one’s staff, using goods, transferring them or 
making purchases does not reflect what must be understood by “for consideration”. 
Consequently, the ambiguity of the article 2 of the VAT Directive and the concept 
of ”for consideration” should not have a wide impact on business.

346 Article 18 sub b of the VAT Directive.

347 Article 18 sub c of the VAT Directive.
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To continue, with a group of provisions for which assimilation exists have 
in common that they concern transactions when goods are dispatched from one 
Member State to another. Hence, the VAT Directive provides that “the transfer by 
a taxable person of goods forming part of his business assets to another Member 
State shall be treated as a supply of goods for consideration”.348 The wording of this 
article directly demonstrates that transfer of goods is excluded from the scope of 
the concept of “for consideration”. Clearly there is no transaction for consideration 
within the meaning of the concept of “for consideration” in article 2 of the VAT 
Directive when a taxable person transfers goods forming part of his business 
assets to another Member State. Correspondingly without this provision, article 
2 of the VAT Directive would be inapplicable, and transfer of good would not be 
reported as a taxable transaction. The purpose of this article is to transfer the tax 
revenue to the Member State in which final consumption of the goods supplied 
takes place.349 Charging taxes in the country in which the goods and services are 
consumed is in line with the principle of taxation in the country of destination 
which is important principle to indirect taxes on consumption.350 

Further, the VAT Directive states that “the transfer by a taxable person of 
goods forming part of his business assets to another Member State under call-off 
stock arrangements shall not be treated as a supply of goods for consideration”.351 
This provision is a simplification enabling the supplier to avoid a VAT registration 
in the Member State where the call-off stock exists. It means that the supplier’s 
transfers to the call-off stock does not qualify as a deemed intra-Community 
supply and acquisition. Because of this simplification, the supplier avoids the 
VAT registration in the Member State of arrival.352 This simplification concerns 
a situation where the supplier already knows the identity of the person to whom 
these goods will be supplied at a later stage in the Member State of destination.353

Likewise, the VAT Directive provides that, “the application by a taxable 
person, for the purposes of his business, of goods dispatched or transported by or on 
behalf of that taxable person from another Member State, within which the goods 
were produced, extracted, processed, purchased or acquired within the meaning 

348 Article 17.1 of the VAT Directive.

349 See Case C-242/19, CHEP Equipment Pooling NV, ECLI:EU:C:2020:466, para 36 and joined cases C-606/12 
and C-607/12, Dresser-Rand, EU:C:2014:125, para 28.

350 COM (2017) 569 final, Proposal for a COUNCIL DIRECTIVE amending Directive 2006/112/EC as regards 
harmonising and simplifying certain rules in the value added tax system and introducing the definitive 
system for the taxation of trade between Member States. ˂https://eur-lex.europa.eu/legal-content/EN/
TXT/?qid=1606927459463&uri=CELEX%3A52017PC0569f˃ accessed 2 December 2020, p. 2.

351 Article 17a of the VAT Directive.

352 Gruson – Merkx 2019, p. 139.

353 Recital 5 of Council Directive (EU) 2018/1910 of 4 December 2018 amending Directive 2006/112/EC as 
regards the harmonisation and simplification of certain rules in the value added tax system for the taxation 
of trade between Member States.
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of Article 2(1)(b), or into which they were imported by that taxable person for the 
purposes of his business, shall be treated as an intra-Community acquisition of 
goods for consideration”.354 Without this assimilation, the transactions described 
in the provision could not be taxed, as article 2(1)(b) makes the intra-Community 
acquisition of goods for consideration subject to VAT.355

Finally, there is a specific rule on taxing an intra-Community acquisition of 
certain goods that the armed forces of a State that is a party to the North Atlantic 
Treaty acquires for their use or for the use of the civilian staff accompanying them. 
Taxing these goods as intra-Community acquisition takes place if the goods are 
acquired VAT exempt, but their importation would not be exempted as NATO-
use.356 Here, too, it is clear that the term for consideration is used as an assimilation.

Besides the above situations, the concept of “for consideration” is also 
mentioned in a provision which enables treating as a non-supply of goods a situation 
in which there was a sale of goods “for consideration”. According to that provision, 
“in the event of a transfer, whether for consideration or not or as a contribution 
to a company, of a totality of assets or part thereof, Member States may consider 
that no supply of goods has taken place and that the person to whom the goods 
are transferred is to be treated as the successor to the transferor”.357 Without 
this legislative option, article 2 of the VAT Directive would be applicable and the 
supplies for consideration relating to transfers of businesses would be included in 
the scope of VAT. The literature states that the purpose of this article is to avoid a 
situation in which the taxable person needs to engage its assets with VAT.358 From 
the wording of this article, I consider that the concept of “for consideration” in 
this provision has the precise meaning that the same concept in article 2 of the 
VAT Directive. However, that is irrelevant for the purposes of the concept of “for 
consideration” in article 2 of the VAT Directive. As this legislative option provides 
that no supply takes place whether for consideration or not, it is not necessary 
to interpret the concept of ”for consideration” in the context of the application of 
this legislative option. 

In conclusion, when examining the articles where the term “for consideration” 
is mentioned, it is apparent from their wording that in the VAT Directive there is 
only one concept with the meaning “for consideration". That concept appears in 
article 2 of the VAT Directive. Thus, when examining what the legal scope of the 
concept of “for consideration” is, I may continue the study by focusing on article 
2 of the VAT Directive. The other category of provisions where this article or the 

354 Article 21 of the VAT Directive.

355 See Mantovani 2017, p.8.

356 Article 22 of the VAT Directive. See also article 143(1)(h) of the VAT Directive.

357 Article 19 of the VAT Directive.

358 Cornielje 2019, p. 252.
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concept of “for consideration” is mentioned is without importance. Instead, the 
condition of “for consideration” in article 2 of the VAT Directive seems to have 
a dual nature. On one hand, article 2 of the VAT Directive excludes transactions 
made without consideration from the scope of VAT. Due to this fact, there are 
articles in which transactions made without consideration are simply considered 
to be made for consideration. This enables taxing those transactions in line with 
article 2 of the VAT Directive even though no consideration exists. For this artificial 
attribution, certain transactions that are not sales of goods or supplies of services 
for consideration, are included in the scope of VAT. 

To summarise, the concept of ”for consideration” in article 2 of the VAT 
Directive is a unique concept which does not carry several meanings in this 
legislation. The concept appears in other articles of the directive only because 
with this technical arrangement, the legislator makes sure that the aims of those 
articles, specifically the equal treatment and taxation in the country of destination 
are not hampered by the condition of “for consideration” in the scope rule of 
VAT. The assimilation to situation “for consideration” is needed for that reason 
and therefore, from the angle of article 2 of the VAT Directive, it is irrelevant 
that self-supplies are subject to VAT for ensuring that the final consumption is 
taxed. In the same way it is irrelevant when considering what the scope of the 
“for consideration” concept in article 2 of the VAT Directive is, that the transfer 
of goods is subject to VAT for ensuring the taxation in the country of destination. 
In short, this does not affect to the “for consideration” concept in a way that 
there would be several meanings to this concept. Further, as regards facilitating 
transfers of businesses, the concept of “for consideration” excludes its application. 
This technical arrangement neither affects nor alters the definition of the term 
“for consideration” set out in article 2 of the VAT Directive.

2.3.2 Expression “consideration” in VAT Directive

In this section the expression “for consideration” in article 2 of the VAT Directive is 
specifically analysed from the perspective of the wording of the term “contrepartie” 
(in English: consideration). This term is included as such in the provisions of the 
VAT Directive mentioned below.359 Hence, the approach to the subject is in this 
respect linguistic. The provisions of the VAT Directive in which the term French 
term “contrepartie” appears are listed in the table below. 

359 Consolidated version: 01/01/2020, language: French.
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Table 2. The provisions in the VAT Directive containing the French term “contrepartie” 

Article 30a(1)

Article 30b(1)

Article 30b(2)

Article 73

Article 73a where it is mentioned twice

Article 80(1)(a)

Article 80(1)(b)

Article 80(1)(c),

Article 312.1 

Article 312.2

Articles 30a(1), 30b(1) and article 30b(2) as well as 73a are concerned 
with the tax treatment of transactions involving vouchers. Article 73 of the VAT 
Directive is the basic rule for determining the taxable amount. Article 80 of the 
VAT Directive permits the Member States to derogate from that basic rule under 
certain conditions.

Article 73 of the VAT Directive contains the term “consideration” which is 
also in article 2 of the English version of the VAT Directive. According to article 73 
of the VAT Directive, “in respect of the supply of goods or services, other than as 
referred to in Articles 74 to 77, the taxable amount shall include everything which 
constitutes consideration obtained or to be obtained by the supplier, in return for 
the supply, from the customer or a third party, including subsidies directly linked 
to the price of the supply”. In the French version of the directive the expression “in 
return of” is the article 73 of the VAT Directive “pour”.360 Académie Française gives 
several meanings to that word among which one meaning is explained as follows:

“Pour est utilisé afin de mettre deux choses en relation, d’établir une 
comparaison. 
– Dans une situation d’échange, dans l’expression d’une évaluation, d’une 
proportion. Il a cédé sa voiture pour une bouchée de pain. Acheter pour 
cent euros de livres. Il en a eu pour mille euros, il a payé cette somme. Mon 
royaume pour un cheval, formule attribuée par Shakespeare à Richard 
III, prêt à abandonner son royaume pour sauver sa vie”.361 

360 Article 73 of the VAT Directive in French: “Pour les livraisons de biens et les prestations de services autres 
que celles visées aux articles 74 à 77, la base d'imposition comprend tout ce qui constitue la contrepartie 
obtenue ou à obtenir par le fournisseur ou le prestataire pour ces opérations de la part de l'acquéreur, du 
preneur ou d'un tiers, y compris les subventions directement liées au prix de ces opérations.“

361 Dictionnaire de l’Académie Française, 9e édition (actuelle): 3. POUR préposition. ˂www.dictionnaire-
academie.fr/article/A9P3767˃ accessed 13 December 2020.
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The above French text in English means:

“Pour” is used to relate two things, to make a comparison. 
It is used in a situation of exchange, in the expression of an evaluation, 
of a proportion. He sold his car for a bite of bread. Buy books for one 
hundred euros. He got it with a thousand euros, he paid that amount. 
My kingdom for a horse, a formula attributed by Shakespeare to Richard 
III, ready to abandon his kingdom to save his life.

The English expression “in return for” in article 73 of the English version 
of the VAT Directive seems to be synonymous with the French expression “en 
retour”.362 One meaning of this expression according to the Académie Française 
is the following:363

“Réciprocité dans les sentiments, les comportements, les actions. ... Loc. 
En retour, en échange. Il m’a beaucoup aidé, quel service pourrai-je lui 
rendre en retour de ce qu’il a fait pour moi, en retour?” 

This French text in English:

The reciprocity in feelings, behaviours and actions…In return, in 
exchange. He helped me a lot, what service can I give him in return for 
what he did for me, in return?

It is straightforward that the provisions of articles 2 and 73 of the VAT 
Directive do not cross-refer to one another. In light of the VAT Directive’s general 
scheme, the two provisions are not mutually exclusive, as article 2 is a prerequisite 
for the application of article 73. Indeed, the ”for consideration” condition is placed 
in article 2 and is absent from article 73 of the VAT Directive. 

Further, article 73 of the VAT Directive’s French version contains the most 
common French word “pour”.364 As this French word appears in hundreds of 
places in the French version of the VAT Directive, it alone cannot be considered to 
be a concept. On the other hand, when considering the relationship between the 

362 Cambridge Dictionary: return noun (EXCHANGE), B2 in exchange: Some tenants get rent reductions 
in return for help managing the building. ˂https://dictionary.cambridge.org/dictionary/english/return˃ 
accessed 13 December 2020.

363 Dictionnaire de l’Académie Française, 9e édition (actuelle): RETOUR nom masculin, II. Mouvement qui 
fait revenir au point de départ, au point d’origine, 2. Fig. ˂ www.dictionnaire-academie.fr/article/A9R2250˃ 
accessed 13 December 2020.

364 Article 73 of the VAT Directive in French : “…pour ces opérations de la part de l'acquéreur, du preneur ou 
d'un tiers …”
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concepts “for consideration/à titre onéreux” and “consideration/la contrepartie” at 
the level of the terms used in the VAT Directive, it is worth recalling the previously 
stated view in the legal literature of the relationship between provisions of article 
2 and 73 of the VAT Directive. According to that view, the consideration under 
article 73 can only be the consideration meant in article 2 and therefore there is 
an interdependence between the provisions. 

However, it is possible to consider that the determination of consideration at 
the base of the VAT Directive’s general scheme is relevant regarding a transaction 
effected for consideration as provided in article 2 of the VAT Directive. Such 
interpretation would mean that the rule governing the taxable amount only 
determines that the taxable amount includes everything obtained by the supplier in 
return for the supply. Consequently, applying article 73 of the VAT Directive would 
require that the ”for consideration” condition in article 2 of the VAT Directive has 
either already been proved to be satisfied, or that the factual situation in this respect 
is uncontroversial. Such an interpretation would mean that the VAT directive 
does not contain a double definition on a transaction effected “for consideration”. 

If this is the approach, and as article 2 of the VAT Directive delimits the 
situations in which article 73 applies, it cannot be assumed that strictly speaking 
there is interdependence between the provisions. Instead, the latter rule (article 
73 of the VAT Directive) is applicable in situations that are defined elsewhere, 
namely in the article 2 of the VAT Directive.

The Second Directive explains how to interpret the provision determining 
the taxable amount (article 8 (a) of the Second Directive). According to this 
explanation, "the expression 'consideration' means everything received in return 
for the supply of goods or the provision of services, including incidental expenses 
(packing, transport, insurance, etc.), that is to say not only the cash amounts 
charged, but also, for example, the value of the goods received in exchange or, in 
the case of goods or services supplied by order of a public authority, the amount 
of the compensation received".365 It can be inferred from this description that 
the condition of a transaction made for consideration may also be satisfied if 
the transaction is an exchange, or if the transaction is made by order of a public 
authority. Thus, the Second Directive gives some guidance as to how the transaction 
of consideration should be understood, because it defines the term “consideration” 
by explaining what this term means.366 Still, no condition of reciprocity exists in 
this description. Nor does it mention the conditions under what the remuneration 
complies with the requirement "in return for a good or service".

365 Annex A point 13 of the Second Directive.

366 Annex A point 13 of the Second Directive.
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The Member States are allowed to derogate from article 73 of the VAT 
Directive in certain situations. That is, the VAT Directive allows the Member States 
to legislate that the taxable amount is the open market value, to prevent tax evasion 
or avoidance.367 The “open market value” is the price the goods or services have, at 
that time, at the same marketing stage, under the conditions of fair competition, 
at arm's length in the Member State in question.368 Here, the expression “arm’s 
length” expresses a general principle according to which the conditions used in 
dealings must be such as the conditions that independent enterprises would have 
used in their dealings.369 Hence, according to this provision, the open market 
value is established by a comparable supply. In this respect, the legal literature 
emphasises fiscal neutrality as an important element. 370 

Specifically, the right to derogate from article 73 of the VAT Directive 
concerns the supply of goods or services when "family or other close personal 
ties, management, ownership, membership, financial or legal ties" are involved.371 
Firstly, this legislative option is available if the consideration is below the open 
market value and the purchaser is not allowed to fully deduct the VAT.372 Secondly, 
this legislative option is allowed to apply in situations when the supplier is not 
allowed to fully deduct the VAT and the supply is exempted. This does not include 
the exemptions for intra-community transactions, exemptions on importation, 
exemptions on exportation and exemptions related to international transport.373 
Thirdly, the legislative option to use the open market value when determining 
the taxable amount can be used in situations in which the consideration is higher 
than the open market value and the supplier’s right to deduct VAT is restricted, 
as defined in the VAT Directive.374

Hence, if a Member State has used just mentioned authorisation, under the 
above-described circumstances, the taxable amount may be the open market value 
and not everything obtained or to be obtained by the supplier as provided in 
article 73 of the VAT Directive. The relationship of the provision allowing the use 
of the open market value between article 2 of the VAT Directive is interesting. 
This is because it enables the Member States to consider for instance, transactions 
between an employer and employee on a basis of legal ties between them as being 

367 Article 80(1) of the VAT Directive. 

368 Article 72 of the VAT Directive.

369 Helminen 2018, p. 342.

370 See Trenta 2015, p. 183.

371 Article 80(1) of the VAT Directive.

372 Article 80(1)(a) of the VAT Directive.

373 Article 80(1)(b) of the VAT Directive.

374 Article 80(1)(c) of the VAT Directive.
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subject to VAT. This is obvious as using the derogation makes it possible not to 
apply article 73 when an employer provides goods or services to the employee. 

The underlying logic of article 2 of the VAT Directive is that it determinates 
the conditions under which a supply is inside the scope of VAT. Hence, the logic 
of the VAT Directive would require that article 2 also affects the scope of article 
80 and not vice versa. Hence, the relationship between an employee and an 
employer cannot as such mean that the transaction between them is not done “for 
consideration” within the meaning of article 2 of the VAT Directive, and for that 
reason, be beyond the scope of VAT. Otherwise article 80 could not have contained 
a provision justifying a Member State derogating from the taxable amount in 
situations between the employer and employee. In conclusion, article 80 of the 
VAT Directive is indicative in a way that article 2 of the VAT Directive also covers 
situations in which the relationship between the parties of a transaction is governed 
by other legislation. However, article 80 of the VAT Directive does not define the 
concept of “for consideration” in article 2 of the VAT Directive.

Articles 30a(1), 30b(1), 30b(2) and 73a were inserted by directive 2016/1065.375 
These articles concern the treatment of vouchers. A “voucher” refers to an 
instrument that contains information about the goods or services, to which the 
right is conferred by the voucher. The voucher identifies the potential suppliers 
of those goods or services. This information is either in the voucher or in the 
documentation it relates to.376 These articles contain the definition of several types 
of voucher, in other words single-purpose vouchers and multi-purpose vouchers. 
The definition of single-purpose voucher requires, that the place of supply of 
the goods or services to which the voucher relates, and the VAT due on them, 
are known at the time of issuing the voucher. Further, by definition, the “multi-
purpose voucher” is other than a single-purpose voucher. Moreover, these articles 
a define who the supplier of the goods or services bought and paid for a voucher 
is, and a ruling on taxable amount when goods or services are bought by using a 
multi-purpose voucher. The concept “consideration” is mentioned when stating 
that “voucher” means an instrument when there is an obligation to accept it as 
consideration or part consideration for supplying goods or services.

Thus, it is provided intra autre that “the actual handing over of the goods or 
the actual provision of the services in return for a single-purpose voucher accepted 
as consideration or part consideration by the supplier shall not be regarded as an 
independent transaction”.377 Hence, that wording excludes the question on whether 

375 Council Directive (EU) 2016/1065 of 27 June 2016 amending Directive 2006/112/EC as regards the 
treatment of vouchers. These articles appear in VAT Directive under Title IV entitled “Taxable transactions” 
of the VAT Directive in chapter 5 “Provisions common to Chapters 1 and 3”.

376 Article 30a (1) of the VAT Directive.

377 Article 30 b(1) of the VAT Directive.
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a transaction has been effected for consideration. Nevertheless, the provision of 
goods, services or even single-purpose vouchers for consideration may be called 
into question and of course, one can always act as a donor. This situation gives 
rise to speculation relating to the right to deduct VAT.378 Apparently, the right to 
deduct may raise questions because the Council did not accept the Commission's 
proposal for the Voucher Directive as such and, inter alia, the article on the right 
to deduct was left out.379 Still, in light of the EU VAT Committee's discussions, 
the matter (the general right to deduct VAT relating to vouchers) has not been 
considered open to interpretation.380 All in all, only if the provision defined the 
scope of VAT in some way, which it does not, would be relevant to the current study.

Further, the directive states that “the actual handing over of the goods or the 
actual provision of the services in return for a multi-purpose voucher accepted 
as consideration or part consideration by the supplier shall be subject to VAT 
pursuant to article 2, whereas each preceding transfer of that multi-purpose 
voucher shall not be subject to VAT”.381 This provision could prima facie be of 
interest for this study. After all, it means that when the multi-purpose voucher is 
sold, that transaction is not inside the scope of the VAT. However, this is not because 
of selling multi-purpose voucher would not meet the criteria “for consideration”. 
The explanation is that the directive does not target the situations in which a 
multi-purpose voucher is not redeemed by the final consumer during its validity 
period, and the consideration received for such a voucher is kept by the seller.382 
The legislative choice relating to the VAT treatment of multi-purpose vouchers is 
done because the VAT treatment attributable to the underlying supply of goods or 
services cannot be determined when the multi-purpose voucher is sold.

Furthermore, if the multi-purpose voucher is transferred by a taxable person 
other than the one carrying out the transaction subject to VAT, all identifiable 
services are subject to VAT. In particular, distribution and promotion services 
are mentioned.383 Hence, it is the distribution or promotion services effected for 

378 Wille 2019, pp. 5-6.

379 European Commission - taxud.c.1(2019)7743273 – Working paper No 983- Questions raised following 
implementation of the Voucher Directive – Brussels, 13 November 2019 ˂ https://circabc.europa.eu/
ui/group/cb1eaff7-eedd-413d-ab88-94f761f9773b/library/8ded663d-0886-4d3a-b036-2d8c77e5d66a/
details˃ accessed 13 December 2020.

380 See European Commission - taxud.c.1(2020)1495407 - Working paper No 987- Minutes 114th meeting 2 
December 2019 - Brussels, 2 March 2020 ˂https://circabc.europa.eu/ui/group/cb1eaff7-eedd-413d-ab88-
94f761f9773b/library/b0e2c899-687b-485a-954d-bda0c3f410ad/details˃ accessed 13 December 2020, 
see also European Commission - taxud.c.1(2020)1245810 - Working paper No 993 - Questions raised 
following implementation of the Voucher Directive - further analysis - Brussels, 21 February 2020 ˂ 
https://circabc.europa.eu/ui/group/cb1eaff7-eedd-413d-ab88-94f761f9773b/library/c636927b-ef41-414e-
b31c-83f57ab4367d/details˃ accessed 13 December 2020.

381 Article 30b(2) of the VAT Directive.

382 Recital 12 of the directive 2016/1065.

383 Article 30b(2) of the VAT Directive.
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consideration which make the activity carried out by the seller of the multi-purpose 
vouchers within the scope of VAT. Consequently, when the multi-purpose voucher 
is sold, that transaction (necessarily for consideration) is not inside the scope of 
the VAT. Although this aspect is interesting from the perspective of this study, it 
can be noted that the provision on multi-purpose vouchers’ does not affect the 
concept of “for consideration” in article 2 of the VAT Directive.384 In short, the 
function of “for consideration” in article 2 of the VAT Directive is not modified by 
the provision of  VAT on multi-purpose vouchers. Hence, as the aim of this study 
is to understand the function of the concept of “for consideration” in article 2 of 
the VAT Directive, there is no reason to consider the provision on multi-purpose 
vouchers’ further, even though the word “consideration” is mentioned in it. 

In light of the foregoing analysis, for research purposes it should not be wrong 
to approach the wording "for consideration" in article 2 of the VAT Directive as a 
concept and hence, to carry out separate analysis of it. Clearly, when considering 
their wording, the articles in which the concept "consideration" appeared did not 
contain a definition of the concept "for consideration." This leads to an approach 
according to which there necessarily is not just one concept of “consideration”, 
but two: “à titre onéreux” and “contrepartie”. Seen in that light, their own role to 
play must be identified. If such a role can be identified, it would also be possible 
to speak of distinct concepts in the interpretation of the law.

On the other hand, the challenge of differentiation is the interrelationship 
between articles 2 and 73 of the VAT Directive. This interrelationship can be seen 
either from the angle of article 73 (i.e., clearly that everything that corresponds 
to the notion of consideration necessarily corresponds to the criterion "for 
consideration") or, conversely, from the angle of article 2 of the VAT Directive 
(i.e., clearly that only what corresponds to its definition can be defined as meaning 
a transaction for consideration). However, if the concepts must be understood as 
being akin to one another, the relevant criterion for the purpose of determining 
whether to apply these articles should be the same.

2.3.3 The Council Implementing Regulation (EU) No 282/2011

Implementing Regulation No 282/2011385 includes the expression “for consideration”. 
First it appears in article 5 in chapter III under title “taxable persons” where they 
give measures of implementation on provisions under title III of the VAT Directive. 

According to article 5 of the Regulation, “a European Economic Interest 
Grouping (EEIG) constituted in accordance with Regulation (EEC) No 2137/85 

384 Article 30b(2) of the VAT Directive.

385 The Council Implementing Regulation (EU) No 282/2011 of 15 March 2011 laying down implementing 
measures for Directive 2006/112/EC on the common system of value added tax.
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which supplies goods or services for consideration to its members or to third 
parties shall be a taxable person within the meaning of article 9(1) of Directive 
2006/112/EC”.386 It can be observed that the concept of “for consideration” is not 
defined here.

Further, according to the article 7 paragraph 2 of the Regulation its paragraph 
1 covers, in particular, “the transfer for consideration of the right to put goods or 
services up for sale on an Internet site operating as an online market on which 
potential buyers make their bids by an automated procedure and on which the 
parties are notified of a sale by electronic mail automatically generated from 
a computer”.387 That provision concerns definition of “Electronically supplied 
services” in the VAT Directive and the concept of ”for consideration” is not included 
into it. 

However, article 2 of the VAT Directive is mentioned in the Regulation. 
According to article 1 of the Regulation, “this Regulation lays down measures 
for the implementation of certain provisions of Titles I to V, and VII to XII of 
Directive 2006/112/EC”.388 As a measure for the implementation of article 2(1)(b) 
of the VAT Directive, the Regulation states (article 2 of the Regulation) that the 
following shall not result in intra-Community acquisitions within the meaning 
of that provision:389 

(a) the transfer of a new means of transport by a non-taxable person 
upon change of residence provided that the exemption provided for in 
point (a) of Article 138(2) of Directive 2006/112/EC could not apply at 
the time of supply; 
(b) the return of a new means of transport by a non-taxable person to 
the Member State from which it was initially supplied to him under 
the exemption provided for in point (a) of Article 138(2) of Directive 
2006/112/EC.

As seen above the provisions in the Regulation do not contain guidance 
on how to interpret the concept of “for consideration” in article 2 of the VAT 
Directive neither its definition. However, as regards adopting the measures 
necessary to implement the VAT Directive, it should be noted that the legal basis 
of the Regulation only requires that the Council acts unanimously on a proposal 
from the Commission.390 Moreover, as Title I of the VAT Directive is not excluded 

386 Article 5 of Implementing Regulation No 282/2011.

387 Article 7(2) of Implementing Regulation No 282/2011.

388 Article 1 of Implementing Regulation No 282/2011.

389 Article 2 of Implementing Regulation No 282/2011.

390 Article 397 of the VAT Directive.
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from the measures of implementation laid down by the Regulation, the legislator 
seemingly could give guidance on what the concept of "for consideration" in article 
2 of the VAT Directive means. Still, since this is not the case, the Regulation has 
no effect on the concept of “for consideration” in article 2 of the VAT Directive. 

2.3.4 Conclusion

The impact of the words “for consideration” used in article 2 of the VAT Directive 
can be discussed through the objectives of VAT system though the meaning of 
the term is determined elsewhere, namely in the Court ś case law. However, 
the term interpreted by the Court is subordinate to the economic objectives of 
the VAT system. Therefore, the above-explained goals of the VAT system, like 
harmonisation, neutrality in competition, a tax on consumption and moreover, the 
context that article 1 of the VAT Directive creates to this tax, ought to be reflected 
in Court’s decisions.391 

When considering the term “for consideration” in its overall context as a 
legislative measure to implement the VAT system to understand its regulatory 
purpose, one element emerges from the VAT Directive. Mostly the individual 
provisions of the VAT Directive do not contain a condition of “for consideration” 
which restricts the taxable person's ability to operate, the only exception being the 
case where assimilation is used. For instance, the mere supply of goods or services 
free of charge, does not necessarily mean that there is a non-VAT activity. Instead, 
the taxable person can be seen to be acting for the interest of his own business.392

A contrary interpretation would be manifestly contrary to the purpose of the 
VAT system. A contrary interpretation would result in VAT cost on that part of the 
business which is not strictly connected with sales, that is to say, which consists 
merely inputs into one’s business. The conclusion must be that when viewed in 
its context, i.e. the whole VAT system, the term “for consideration” in article 2 of 
the VAT Directive is not meant to act contrary to the object and purpose of the 
VAT system.

Using a linguistic approach based on French version of the VAT Directive 
revealed that although the term “à titre onéreux” or in English: “for consideration” 
is mentioned 14 times, this term still has only one meaning, which is the meaning 
of the expression in article 2 of the VAT Directive. That meaning of the wording 
does not depend case by case on the article in which this expression is included. 
This is evidenced because the legislator has used an assimilation which entails 
that transactions which are not transactions for consideration meant in article 

391 See on the objectives of VAT section 2.1 Introduction.

392 See Case C-707/18, Amărăşti Land Investment, ECLI:EU:C:2019:1136, para 45.
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2 of the VAT Directive, are described as being transactions for consideration. 
Thus, from the wording of the VAT Directive it can be inferred that self-supplies 
or supplies to one’s staff, using goods, transferring them or making purchases 
are not what is meant in article 2 as being made “for consideration”. It is for the 
foresaid assimilation that the VAT can be levied on these transactions. Because the 
meaning of the term itself, “for consideration”, hence, in French “à titre onéreux”, 
does not vary according to which article of the VAT Directive it occurs, it can be 
approached in this study for the research purposes as a concept. 

In the English and in the French versions, the legislator uses expressions 
for which the difference is that in the English version the word “consideration” 
forms part of the wording both in articles 2 and 73 of the VAT Directive. Still, 
when noting the wording of these articles, it is straightforward that the provisions 
(article 2 and 73 of the VAT Directive) do not cross-refer to one another. Since article 
2 delimits the situations in which article 73 applies, it cannot be assumed that 
there is interdependence between the provisions. Instead, the latter rule applies 
in situations that are defined elsewhere, namely in article 2 of the VAT Directive 
which in that respect should be dominant. Therefore, it should be consistent with 
the wording in articles 2 and 73, as well as with the general scheme of the VAT 
directive, that the provisions have their own scope. Furthermore, as mentioned 
at the beginning of this study, the Court now also explains that the meaning of 
“for consideration” is in article 2 of the Sixth Directive.393 

Moreover, when looking at the French version of the VAT Directive, it does not 
seem that there is a double definition of the transaction effected for consideration. 
This is evidenced by the fact that in the French version of the VAT Directive, the 
expression “la contrepartie” is not mentioned in article 2 of the VAT Directive. 
Also, instead of using the expression “en retour” in article 2 of the VAT Directive in 
its French version, the word used is “pour”. As the latter expression is mentioned 
hundreds of times in the VAT Directive, it is straightforward that the concept of 
a transactions effected for consideration is not included in article 73 of the VAT 
Directive but in article 2 of this directive. A simple linguistic analysis based on 
the French version of the VAT Directive, would seem to suggest that there is no 
double definition of a transaction effected for consideration in the VAT Directive. 
On the other hand, emphasising the English version in the opposite direction 
would run counter to what the Court has recently found in the new case law.394

In light of article 80 of the VAT Directive, article 2 of the VAT Directive also 
covers situations in which the relationship between the parties of a transaction is 

393 See Case C-94/19, San Domenico Vetraria SpA, ECLI:EU:C:2020:193, para 19: “It therefore remains to be 
determined whether that supply of services was effected ‘for consideration’ within the meaning of Article 
2, point 1, of the Sixth Directive.” 

394 See Case C-94/19, San Domenico Vetraria SpA, ECLI:EU:C:2020:193, para 19.
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governed by other legislation. The logic of the legislation still demands that the 
question of whether the transaction is effected for consideration, is approached 
considering article 2 of the VAT Directive.  Article 80 does not define the scope 
of the VAT Directive. 

Finally, although the word “consideration” is mentioned in different articles 
of the VAT Directive and the Regulation, these articles do not contain its definition. 
Consequently, the function that this concept plays in the field of VAT, must therefore 
be identified on the basis of the case law.

2.4 The relationships of the factors in article 2 of the 
VAT Directive

2.4.1 Relationship between the taxable person and the “for 
consideration” concept of the VAT Directive

It seems first slightly pointless to consider the relationship of “for consideration” 
concept to the “taxable person acting as such” concept, both terms being included 
in article 2(1)(a) and (c) of the VAT Directive, since the latter concept, “taxable 
person acting as such” is also a prerequisite for the application of the VAT system 
like the concept of ”for consideration”. It is as Esajas has written: “If an activity 
is performed by someone who is not a taxable person under Article 4 of the Sixth 
Directive, the activity falls outside the substantive scope of VAT as well.”395 Yet 
from what Esajas says, it is remarked that the seemingly pointless question extends 
beyond the relationship of the factors in article 2 of the VAT Directive to cover the 
relationship between different articles. 

Here it is important also to recall that the key concepts of taxable person and 
economic activity appear in article 9 of the VAT Directive.396 However, that article is 
placed under Title III entitled “Taxable persons” and not under the “Subject matter 
and scope” Tittle like article 2 of the VAT Directive is. Against that background, 
the question may be asked, what is the order of priority between articles 9 and 
2 and whether a certain order of priority exists between these articles. In other 
words, can it truly be maintained that article 2 of the VAT Directive counts when 
determining whether a transaction is outside the scope of VAT. Additionally, it 
is legitimate to ask why such an order of priority exists or does not clearly exist. 

For the above reason, the question on the order of priority between articles 9 
and 2 becomes relevant when it must be solved whether a transaction is inside the 

395 Esajas 1999, p. 161.

396 See section 2.1 Introduction. 
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scope of VAT. Thus, the first question that arises is whether it must determine the 
activity either in light of the article 9 or article 2 or whether these articles are both 
applied at the same time. In this respect it must be noted that Mantovani considers 
that although the concepts “consideration” in articles 2(1) and “obtaining income” 
in 9(1) of the VAT Directive are different, “they are strictly connected to each 
other”.397 That is, carrying out of transactions for consideration is a condition for an 
activity to be economic activity as provided in article 9(1) of the VAT Directive.398 
In summary, the condition of “for consideration” in article 2 of the VAT Directive 
is consistent with “the purposes of obtaining income” in article 9(1) of the VAT 
Directive.399 

This question of order of priority has practical meaning in VAT. This concerns 
the VAT treatment of research and development activities. These activities might be 
performed free of charge, or alternatively, “for consideration”. However, if article 2 
of the VAT Directive is an unconditional prerequisite, first in the order of priority 
and the influence of which covers broad scale of different situations, the aforesaid 
research and development as such, without sales, unconditionally is outside the 
scope of VAT.400 On the contrary, how the activity is funded is irrelevant to the 
concept of economic activity.401

According to Sérandour, whether it is to define the notion of the taxable person 
or the person acting as such, the repetition of services, relating to deliveries or 
services, is decisive, to the point that these two elements of definition of taxable 
transactions merge.402 Hence, a discussion of two elements of definition which 
merge would indicate a simultaneous application of these provisions. 

In the same way it is possible to consider that the concept of “income” in 
article 9(1) includes the concept of “consideration”. The explanation is that the 
“consideration” in article 2 of the VAT Directive is a result of a single transaction 
whereas the “income” in article 9(1) results from the whole activity and hence 
from all the transactions carried on in that activity.403 Viewed from this angle, 

397 Mantovani 2017, pp. 11 and 14.

398 Ibid 14.

399 See Ibid 14. In Case 89/81, Staatssecretaris van Financiën v Hong-Kong Trade Development Council the 
Court mentioned relating to the free services the lack of basis of assessment and the obligation to issue an 
invoice. The Court explained that the one who provides services free of charge is “is at the final stage of the 
production and distribution chain”. Interestingly, in this case the Court considered that a literal analysis is 
not an appropriate way to resolve the issue. Instead, the Court approached the question in the light of “the 
relevant features of the common system of value added tax”. This case concerns the concept of the taxable 
person and situations in which services are provided free of charge. See Case 89/81, Staatssecretaris van 
Financiën v Hong-Kong Trade Development Council, ECLI:EU:C:1982:121, paras 5, 10 and11. 

400 See Suso 2016, pp. 411-416. 

401 See Mantovani 2017, p. 6.

402 Sérandour 2015b, p. 23.

403 See Mantovani 2017, p. 16.
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between the aforesaid concepts is a sort of causal link. However, the concepts are 
still different.404 Notwithstanding their difference, in the same way as the concepts 
of taxable person and the person acting as such, the "for consideration" concept 
in article 2 of the VAT Directive and "income" in article 9(1) seem to merge. On 
the other hand, it is just that the requirement “for consideration” is reflected in 
the latter article.

The Court has given several judgements in which it applied both articles 9 
and 2 of the VAT Directive.405 There are also cases in which, in the summary of the 
case in question, the concept of ”for consideration” (à titre onéreux) is specifically 
mentioned without reference to article 2 of the VAT Directive.406 Below I consider 
the Court’s findings in this case law. The aim of this is to reach a view on the 
question about the above-mentioned possible order of priority. If such an order 
of priority exists, it is obviously explained in Court’s interpretation. The question 
of order of priority is relevant for the purposes of understanding the context of 
the concept of “for consideration”. The next analysis begins with the case law on 
holding companies. That is, the case law in question concerns companies whose 
activity is the holding of shares in subsidiary companies.

According to the Court’s settled case law “the management of subsidiaries 
must be regarded as an economic activity within the meaning of Article 4(2) of the 
Sixth Directive, in so far as it entails carrying out transactions which are subject 
to VAT by virtue of Article 2 of that directive”.407 This means that the occurrence 
of the chargeable event as described in article 2 of the VAT Directive in this case 
is a precondition for applying the article 9 of the VAT Directive. In other words, a 
holding company is expected to perform taxable services for its subsidiary for that 
holding company’s activities to fulfil the condition of an economic activity, within 
the meaning of article 9(1) of the VAT Directive. If a holding company does not 
perform taxable services for its subsidiaries, the holding company’s activity as a 

404 Ibid 19.

405 Regarding to this, the following case law is mentioned in the Digest of the case-law (Tax provisions - 
Harmonisation of fiscal legislation - Common system of value added tax – Scope - Taxable persons - 
Economic activity): C-102/00, Welthgrove, ECLI:EU:C:2001:416; C-16/00, Cibo Participations SA, 
ECLI:EU:C:2001:495, para 22, operative part 1; C-77/01, EDM, ECLI:EU:C:2004:243, paras 53-55, 
80, operative part 1; C-255/02, Halifax e.a., ECLI:EU:C:2006:121, paras 55-57, 59-60, operative part 
1; C-29/08, SKF, ECLI:EU:C:2009:665, paras 32-33, 41, operative part 1, 4; C-93/10, GFKL Financial 
Services, ECLI:EU:C:2011:700, paras 22, 25-26, operative part; C-108/14 and C-109/14, Larentia + Minerva, 
ECLI:EU:C:2015:496, paras 19-21; C-28/16, MVM, ECLI:EU:C:2017:7, paras 31-34. ˂https://curia.europa.
eu/common/recdoc/repertoire_jurisp/bull_4/data/index_4_10_02_01_02_02_01.htm˃ accessed 6 
December 2020.

406 The Digest of the case-law (Tax provisions - Harmonisation of fiscal legislation - Common system of 
value added tax - Scope - Taxable persons - Economic activity): C-408/06, Götz, ECLI:EU:C:2007:789, 
paras 18, 20-21; C-504/10, Tanoarch, ECLI:EU:C:2011:707, paras 45-48, operative part 1; C-320/17, Marle 
Participations, ECLI:EU:C:2018:537, paras 45, 46, operative part. ˂https://curia.europa.eu/common/
recdoc/repertoire_jurisp/bull_4/data/index_4_10_02_01_02_02_01.htm˃ accessed 6 December 2020.

407 Order in Case C-102/00, Welthgrove, ECLI:EU:C:2001:416, para 16.
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holding company cannot be regarded as an “economic activity” within the meaning 
of article 9(1) of the VAT Directive, to come within the scope of that directive.408 

Hence, the priority of the articles now seems clear: Article 2 of the VAT 
Directive is a prerequisite for the application of article 9(1) of the VAT Directive. 
Thus, in determining whether a holding company is a taxable person as described 
in article 9(1) of the VAT Directive, in the first place it should be pointed out 
that the involvement of a holding company in the management of its subsidiaries 
consists of supplying services subject to VAT under article 2 of the VAT Directive.409 
Consequently, the concept of ”for consideration” in article 2 of the VAT Directive 
should be determinant.

The Court has consistently construed its interpretation on holding companies 
as described above. The Court’s interpretation given to articles 2 and 9 is in the 
order Welthgrove, judgements in the cases Cibo Participations, Empresa de 
Desenvolvimento Mineiro SGPS SA (EDM) and Larentia + Minerva the same so 
far as these decisions concerned holding companies’ liability for VAT.410 In the 
legal literature, the holding companies are divided on that basis into pure holding 
companies, companies providing services for consideration (called managing 
holdings) and mixed holdings. Mixed holding is not just pure holding but also 
taxable person.411 

Despite the relatively clear position of holding companies, the matter of the 
aforesaid order of priority is more complex. The first complexity arises from the 
Court's formulation. In KapHag, the Court first noted that “taking of shares does not 
in itself constitute an economic activity within the meaning of the Sixth Directive”. 
Then it concluded from this that “the same must be true of activities consisting 
in the transfer of such shares”. The Court’s finding was that “the admission of a 
new partner into a partnership does not therefore constitute a supply of services 
to him”.412 At first sight, this reasoning is surprising. The sale of a share creates 
rights such as the right to vote at a general meeting, and when a share is sold, it is 
clearly rendered “for consideration”. Hence, the question is how this interpretation 
affects the interpretation of the concept of “for consideration” in article 2 of the 
VAT Directive. More precisely, does the Court's interpretation mean that what 
is provided in article 2 of the VAT Directive on "for consideration", should be 

408 Order in Case C-28/16, MVM Magyar Villamos Művek Zrt, ECLI:EU:C:2017, para 35.

409 Order in Case C-28/16, MVM Magyar Villamos Művek Zrt, ECLI:EU:C:2017:7, para 33.

410 Case C-102/00, Welthgrove ECLI:EU:C:2001:416; C-16/00, Cibo Participations, ECLI:EU:C:2001:495; 
C-77/01, Empresa de Desenvolvimento Mineiro SGPS SA (EDM), ECLI:EU:C:2004:243; joined cases 
C-108/14 and C-109/14, Larentia + Minerva, ECLI:EU:C:2015:496.

411 Merkx 2016b, p. 50. 

412 Case C-442/01, KapHag Renditefonds 35 Spreecenter Berlin-Hellersdorf 3. Tranche GbR, 
ECLI:EU:C:2003:381, paras 40 and 41.



84

approached, through what is provided in article 9 on "economic activity"? This 
issue is addressed next.

The interpretation taken in KapHag was clarified in the Empresa de 
Desenvolvimento Mineiro SGPS SA (EDM) case in which the Court states among 
other things that “the mere sale of other negotiable securities cannot amount to 
exploitation of an asset intended to produce revenue on a continuing basis as the 
only consideration for those transactions consist of a possible profit on the sale 
of those securities”.413 The Court established that “such transactions cannot as a 
rule constitute, by themselves, economic activities within the meaning of the Sixth 
Directive”. To the Court, “the transactions affecting securities which may come 
within the scope of VAT are those which consist in drawing revenue on a continuing 
basis from activities which go beyond the compass of the simple acquisition and 
sale of securities”.414 Bernaerts and Nathoeni explain that when exploitation of 
shares is not carried on in order “to obtain income on a continuing basis as a main 
purpose”, “the sale of shares does not constitute an economic activity”.415 In their 
analysis concerning the Empresa de Desenvolvimento Mineiro SGPS SA (EDM) 
case, the situation outside the scope of VAT, follows from acting as owner.416 In 
light of that, with this Court’s interpretation it was simply decided under what 
circumstances sale of shares is economic activity within the meaning of article 
9 of the VAT Directive. Hence, the complexity seems to vanish because the issue 
concerns only the characterisation of taxable activity.

However, in Empresa de Desenvolvimento Mineiro SGPS SA (EDM) the 
Court stated that “dividend yielded by holdings is merely the result of ownership 
of the property and is not the consideration for any economic activity within the 
meaning of that directive”.417 Based on that finding, the question of whether the 
notion of economic activity in article 9 of the VAT Directive in a certain way forms 
the concept of consideration in relation to article 2 of the VAT Directive, still seems 
to be open to doubt and not clear. Indeed, the Court’s finding was that dividend is 
not the consideration for any economic activity. Hence, this gives rise to an idea 
that the concept of “for consideration” in article 2 of the VAT Directive ought to 
be approached from the perspective of the interpretation on economic activity. 
The analysis on the Court’s case law below concerns this issue.

The questions above can be considered in light of judgment Kretztechnik 
AG, given after KapHag and Empresa de Desenvolvimento Mineiro SGPS SA 
(EDM), to which both cases the Court refers to in the aforementioned judgment 

413 Case C-77/01, Empresa de Desenvolvimento Mineiro SGPS SA (EDM), ECLI:EU:C:2004:243, paras 57-58.

414 Case C-77/01, Empresa de Desenvolvimento Mineiro SGPS SA (EDM), ECLI:EU:C:2004:243, para 59.

415 Bernaerts – Nathoeni 2011, p. 299. See also Sérandour 2019, p. 37.

416 Bernaerts – Nathoeni 2011, p. 292.

417 Case C-77/01, Empresa de Desenvolvimento Mineiro SGPS SA (EDM), ECLI:EU:C:2004:243, para 57.
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Kretztechnik AG.418 In Kretctechnik the Court notes a fact that “a company that 
issues new shares is increasing its assets by acquiring additional capital, whilst 
granting the new shareholders a right of ownership of part of the capital thus 
increased”.419 Then the Court states that “from the issuing company’s point of view, 
the aim is to raise capital and not to provide services”.420 This is followed by an 
observation according to which the shareholder’s “payment of the sums necessary 
for the increase of capital is not a payment of consideration but an investment or 
an employment of capital”.421 In that reasoning, the Court follows the opinion of 
Advocate General Jacobs, who in turn based his opinion on a conclusion taken 
by Advocate General Ruiz-Jarabo Colomer in the KapHag case.422 In KapHag, 
Advocate General Ruiz-Jarabo Colomer refers to the Floridienne and Berginvest 
case in which the Court referred to its reasoning on the criterion of the direct 
link, hence a criterion concerning the “à titre onéreux” concept.423 Hence, the 
background of the interpretation of article 9 of the VAT Directive and formulation 
“the consideration for any economic activity” also is interpretation of article 2 of 
the VAT Directive.424 

However, a different picture emerges if the question is approached solely by 
considering the case in which for the first time, the Court stated that dividend 
is the result of ownership of the property.425 In this case the Court held that the 
mere acquisition of financial holdings in other undertakings did not confer the 
status of a taxable person on the holder.426 Behind that reasoning is not the Court’s 
interpretation of the direct link. Instead, the Court stated that it follows from article 
2 of the Sixth Directive that “only activities of an economic nature are subject to 

418 Case C-465/03, Kretztechnik AG, ECLI:EU:C:2005:320; Case C-442/01, KapHag Renditefonds 35 
Spreecenter Berlin-Hellersdorf 3. Tranche GbR, ECLI:EU:C:2003:381 and Case C-77/01, Empresa de 
Desenvolvimento Mineiro SGPS SA (EDM), ECLI:EU:C:2004:243.

419 Case C-465/03, Kretztechnik AG, ECLI:EU:C:2005:320, para 26.

420 Case C-465/03, Kretztechnik AG, ECLI:EU:C:2005:320, para 26.

421 Case C-465/03, Kretztechnik AG, ECLI:EU:C:2005:320, para 26.

422 See Case C-465/03, Kretztechnik AG, ECLI:EU:C:2005:320, para 26; Opinion of Advocate General Jacobs 
in Case C-465/03, Kretztechnik AG, ECLI:EU:C:2005:111, para 60 and also opinion of Advocate General 
Ruiz-Jarabo Colomer in Case C-442/01, KapHag Renditefonds 35 Spreecenter Berlin-Hellersdorf 3. Tranche 
GbR, ECLI:EU:C:2003:75, paras 32 and 33.

423 See Case C-142/99, Floridienne and Berginvest, ECLI:EU:C:2000:623, para 20: “the receipt of dividends 
paid by those subsidiaries to the holding company thus involving itself in their management is to fall 
within the scope of VAT, a further requirement is that the dividends are capable of being regarded as 
consideration for the economic activity in question, which presupposes that there is a direct link between 
the activity carried out and the consideration received” The Court refers to the case 154/80, Coöperatieve 
Aardappelenbewaarplaats, ECLI:EU:C:1981:38, para 12 and to the case C-288/94, Argos Distributors 
Limited, para 16 in which the Court refers for instance to its interpretation on the concept of consideration 
taken in Case 154/80, Coöperatieve Aardappelenbewaarplats.

424 See Sérandour 2019, p. 37.

425 C-60/90, Polysar Investments Netherlands BV, ECLI:EU:C:1991:268, para 13.

426 C-60/90, Polysar Investments Netherlands BV, ECLI:EU:C:1991:268, para 13.
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value added tax”.427 Further, that finding was later repeated in Kretztechnik AG.428 
However, in the latter case, the Court reasoned that the aim in issuing new shares 
is to raise capital and not to provide services. The Court then noted that “payment 
of the sums necessary for the increase of capital is not a payment of consideration 
but an investment or an employment of capital”. The conclusion reached by the 
Court was that “a share issue does not constitute a supply of goods or of services 
for consideration within the meaning of Article 2(1) of the Sixth Directive”.429 Thus, 
in the end the Court's reasoning in Kretztechnik AG concerned the concept of "for 
consideration" as such, in light of article 2, without theorising with the concept 
of economic activity.

In short, dividend is not the consideration of any economic activity within 
the meaning of the VAT Directive also because article 2 of the VAT Directive 
does not apply as there is no “direct link between the service provided and the 
consideration received”.430 Hence, it is also for that reason that receiving dividends 
is not economic activity within a meaning of article 9 of the VAT Directive. From 
that perspective, as to what is meant by “for consideration", is not in Court’s case 
law interpreted through what is provided in article 9 of the VAT Directive on 
"economic activity". This, although the Court has also emphasised the meaning 
of economic activity in respect of article 2 of the VAT Directive.

In the Digest of the case law’s summary text the concept of “for consideration” 
was also mentioned relating to the economic activity without reference to article 
2 of the VAT Directive. However, these cases are still related to article 2 of the 
VAT Directive.431 That is, either the article 2 of the VAT Directive was mentioned 
in the judgement, or in the case law cited to in the judgement. In short, it is not 
possible to conclude that behind article 2 of the VAT the Directive influences the 
economic activity referred to in article 9 of the VAT Directive. 

In summary to the above, the question that arose was whether, in principle, 
the existence of transaction effected for consideration, hence the concept in article 
2 of the VAT Directive, can also be approached and interpreted through the concept 
of economic activity. However, an examination of the case law revealed that the 
concept of “for consideration” in article 2 of the VAT Directive is not defined 
in Court’s case law by article 9 of the VAT Directive and “economic activity” 
referred to in the article. For that reason, the conclusion is that the concept of 
“for consideration” in article 2 of the VAT Directive is not interpreted through or 

427 C-60/90, Polysar Investments Netherlands BV, ECLI:EU:C:1991:268, para 11.

428 See Case C-465/03, Kretztechnik AG, ECLI:EU:C:2005:320, para 18.

429 Case C-465/03, Kretztechnik AG, ECLI:EU:C:2005:320, paras 26-27.

430 Case 154/80, Coöperatieve Aardappelenbewaarplaats, ECLI:EU:C:1981:38, para 12.

431 Case C-320/17, Marle Participations, ECLI:EU:C:2018:537, paras 19, 23, 30 and 35 ; C-504/10, Tanoarch 
s. r. o., ECLI:EU:C:2011:707, para 3; C-408/06, Götz, ECLI:EU:C:2007:789, para 21.
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with the help of the concept of economic activity. Thus, although the continuity 
determines the concept of economic activity,432 that characteristic does not affect 
the requirement of “for consideration” in article 2 of the VAT Directive. Thus, the 
complexity that occurred from the idea that the concept of “for consideration” 
in article 2 of the VAT Directive ought to be approached from the perspective 
of the interpretation on economic activity, is passed. This means that the scope 
of the concept of “for consideration” is possible to approach and study without a 
more detailed analysis on the case law determining the meaning of the concept 
"economic activity".

Next the order of priority between articles 2 and 9 of the VAT Directive is 
approached through the GFKL Financial Services AG case.433 Here it is returned to 
a simpler reasoning about the relationship between article 9 of the VAT Directive 
and the concept of “for consideration” in article 2 of the VAT Directive. The GFKL 
Financial Services AG case  gives an answer to the question of whether articles 2(1) 
and 4 of the Sixth Directive must be interpreted as meaning that “an operator who, 
at his own risk, purchases defaulted debts at a price below their face value effects 
a supply of services for consideration and carries out an economic activity”.434 
The GFKL Financial Services AG case is specifically illustrative from the point 
of view the order of priority: the Court finds as a fact that “the assignee of the 
debts receives no consideration from the assignor, and that the assignee therefore 
does not carry out an economic activity within the meaning of article 4 of the 
Sixth Directive or effect a supply of services within the meaning of article 2(1) of 
that directive”.435 Briefly, article 2 of the VAT Directive and the condition of “for 
consideration” was a prerequisite.

The Court’s above-mentioned case law supports a view that article 2 of the 
VAT Directive is a precondition for the activity in question being seen as economic 
activity. It demonstrates that the Court starts solving the question whether an 
activity is economic activity within the meaning of article 9 of the VAT Directive 
with an analysis of whether article 2 of the VAT Directive is applicable. 

However, an argument that the article 2 of the VAT Directive is a precondition 
for the activity in question being economic activity within the meaning of article 
9(1) of the VAT Directive is not the entire relationship of these provisions put in a 
nutshell. First, Court’s case law also illustrates that even though article 2 of the VAT 

432 Article 9 of the VAT Directive states among other things as follows: “The exploitation of tangible or intangible 
property for the purposes of obtaining income therefrom on a continuing basis shall in particular be 
regarded as an economic activity.”

433 Case C-93/10, GFKL Financial Services AG, ECLI:EU:C:2011:700, The case is commented also in section 
“4.2.1Hypotheticality as a landmark” from the perspective of how the condition " for consideration" is 
applied.

434 Case C-93/10, GFKL Financial Services AG, ECLI:EU:C:2011:700, para 16.

435 Case C-93/10, GFKL Financial Services AG, ECLI:EU:C:2011:700, para 22.
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Directive is applicable, the activity in some situations may still not be considered 
economic activity within the meaning of article 9(1) of the VAT Directive. Hence, as 
explained by Mantonvani “consideration is an essential but not sufficient condition 
for an economic activity to arise”.436 This is particularly clear from the Gemeente 
Borsele437 case in which the Court distinguishes between articles 2 and 9 with 
respect to the direct link.438 Hence, case Gemeente Borsele in itself demonstrates 
the distinct scopes of articles 9 and 2 of the VAT Directive. As regards the study, 
the interesting point emerges from that the Court uses a variation of the direct 
link criterion as a justification, i.e. the criterion of the sufficiently direct link. 

In Gemeente Borsele, the Court states that “Article 9(1) of the VAT Directive 
must be interpreted as meaning that a regional or local authority which provides 
a service for the transport of schoolchildren under conditions such as those 
described in the main proceedings does not carry out an economic activity and 
is not therefore a taxable person”.439 The conditions described concern the following 
factual findings: The municipality of Borsele recovers, through the contributions 
that it receives, only a small part of the costs incurred. Further, these contributions: 
1) are not payable by each user, 2) were paid by only a third of the users and 3) 
account for only 3% of the overall transport costs, the balance being financed by 
public funds. According to the Court, “such a difference between the operating 
costs and the sums received in return for the services offered suggests that the 
parental contribution must be regarded more as a fee than as consideration.” 
The Court establishes that because of lack of symmetry, there is no genuine link 
between the amount paid and the services supplied. The link between the transport 
service provided by the municipality and the payment to be made by parents was 
not "sufficiently direct for that payment to be regarded as consideration for that 
service and, accordingly, for that service to be regarded as an economic activity 
within the meaning of Article 9(1) of the VAT Directive".440

Hence, the Gemeente Borsele case shows that the criterion of “sufficiently 
direct payment” concerns article 9 of the VAT Directive. Therefore, the case law 
concerning the criterion of the sufficiently direct link is not determinant for the 
article 2 of the VAT Directive. According to Henkow, the distinction in Gemeente 
Borsele was novelty.441 The author considers that, the criterion about sufficiently 
direct payment is a way of expressing the fact that, not all the transactions that 

436 Mantovani 2017, p. 15.

437 Case C-520/14, Gemeente Borsele, ECLI:EU:C:2016:334. The case is commented also in section “4.2.1 
Hypotheticality as a landmark” from the perspective of how the condition " for consideration" is applied.

438 Ismer 2016, p.117.

439 C-520/14, Gemeente Borsele, ECLI:EU:C:2016:334, para 36.

440 C-520/14, Gemeente Borsele, ECLI:EU:C:2016:334, paras 33 and 34.

441 Henkow 2017, p. 168.
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are effected for consideration within the meaning of article 2 of the VAT Directive, 
are effected in the course of economic activity. However, it should be noted that 
the legal literature has also taken the view that the Court’s reasoning in Gemeente 
Borsele is contradictory. 442

The author sees that it is important to understand that performing public 
tasks as a public authority is not excluded from the scope of the article 2 in the 
VAT Directive. However, even if the public authorities perform their duties “for 
consideration” it is still possible that they are not considered being taxable persons 
when performing these duties. That is because the EU legislature has opted that in 
a situation in which an activity of a public authority constitutes an economic activity 
within the meaning of article 9(1) of that directive, that activity still might be seen 
performed as a non-taxable person for VAT purposes.443 For that, the exception 
in article 13(1) to the general rule article 9(1) of the VAT Directive applies, there 
are three substantive preconditions to be fulfilled. The first precondition is that 
the activities must be carried out by a body governed by public law. The second 
substantive precondition that must be fulfilled is, that the body governed by public 
law acts as a public authority.444 The third precondition excludes the application of 
article 13 (1), if it is to be found that the treatment as a non-taxable person would 
lead to significant distortions of competition.445 

Hence, notwithstanding the provisions of article 9 and 13, article 2 of the 
VAT Directive is a provision that seems to set out a clear order of priority. In short, 
if the condition in article 2 of the VAT Directive is not fulfilled, it is unnecessary 
to consider whether the activity of the public body causes “significant distortions 
of competition”. In this situation, it is even unnecessary to consider whether the 
“public law acts as a public authority”. For articles 9 and 13 to apply at all, it must 
be that the conditions in article 2 of the VAT Directive are met.446 Conversely, if 
article 2 of the VAT Directive does not apply, the activities are outside the scope of 
VAT. Even the situation in which article 13 of the VAT Directive must be applied 
presumes that the public authority performs a transaction for consideration. The 
condition that public authority must act as a taxable person is coherent with the 
material scope of VAT. Still, Commission v Finland447 case points to the not so 

442 See Suso 2017, p. 198.

443 Article 13(1) of the VAT Directive states among other things as follows: “States, regional and local government 
authorities and other bodies governed by public law shall not be regarded as taxable persons in respect 
of the activities or transactions in which they engage as public authorities, even where they collect dues, 
fees, contributions or payments in connection with those activities or transactions.”

444 See Case C-174/14, Saudaçor, ECLI:EU:C:2015:733, para 51.

445 See Case C-174/14, Saudaçor, ECLI:EU:C:2015:733, para 73.

446 Opinion of Advocate General Slynn, Case 102/86, Apple and Pear, ECLI:EU:C:1987:466. See section “4.2.2 
Although hypotheticality is excluded, reciprocity might lack”, in which Slynn’s opinion is analysed in detail.

447 Case C-246/08, Commission v Finland, ECLI:EU:C:2009:671.
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clear order of priority between articles 2 and 9 of the VAT Directive. Therefore, 
this case needs to be considered next.

The Commission v Finland case is one in which the Court considers whether 
a partial payment, which depends on the recipient’s income and assets, is subject 
to VAT. The Court uses the criterion of the sufficiently direct link for solving the 
case and states as follows: “the link between the legal aid services provided by 
public offices and the payment to be made by the recipients does not appears 
to be sufficiently direct for that payment to be regarded as consideration for 
those services and, accordingly, for those services to be regarded as economic 
activities for the purposes of Article 2(1) and Article 4(1) and (2) of the Sixth 
Directive.”448 Hence, unlike in the above-mentioned Gemeente Borsele case, in the 
Commission v Finland case, the criterion of the sufficiently direct link concerns in 
addition article 2(1). Briefly, in this respect the reasoning in the aforesaid judgments 
is contradictory. However, in other respects, the reasoning is rather similar as 
regards the criterion of the sufficiently direct link.

Consequently, the Court follows the criterion of the sufficiently direct link. 
That is, the Court points, that the partial payment is a percentage of the basic 
contribution. It ranges from 20% to 75% of that amount. Further, it is noted that 
depending on the recipient’s assets, the payment may be supplemented by an 
additional contribution. Then the Court observes that it is improbable that the 
additional contribution corresponded to the full amount of the fees set by the 
legislation.449 Thus, the part payment is not calculated solely on the basis of those 
fees as it depends on the recipient’s income and assets. Accordingly, the amount that 
the recipient of the services must pay depends on the level of his/hers incomes.450 
The necessary dependency that lacked was described by the Court as follows: “the 
part payment made to the public offices by recipients of legal aid services depends 
only in part on the actual value of the services provided – the more modest the 
recipient’s income and assets, the less strong the link with that value will be.”451 
The Court drew attention to the fact that the part payments made by recipients 
of legal aid services provided by the public offices (which relate to only one third 
of all the services provided by public offices) amounted to EUR 1.9 million, whilst 
the gross operating costs of those offices were EUR 24.5 million. According to the 
Court, the difference suggests that “the part payment borne by recipients must be 
regarded more as a fee”. 452 It held that the receipt of a fee does not, per se, mean 

448 Case C-246/08, Commission v Finland, ECLI:EU:C:2009:671, para 51.

449 Case C-246/08, Commission v Finland, ECLI:EU:C:2009:671, para 47.

450 Case C-246/08, Commission v Finland, ECLI:EU:C:2009:671, para 48.

451 Case C-246/08, Commission v Finland, ECLI:EU:C:2009:671, para 49.

452 Case C-246/08, Commission v Finland, ECLI:EU:C:2009:671, para 50.
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that a given activity is economic in nature”.453 In the analyses of the Court, the 
difference between the payments and costs lead to a conclusion that the payment 
was not a consideration in the strict sense. 454 

The legal literature concludes the lesson of the case Commission v Finland 
stating that no consideration exists if the amount to be paid “does not depend on 
the supply but merely on external circumstances".455 In the same vein, Advocate 
General Kokott has stated, that the link which the Court confirmed in the judgment 
in Commission v Finland was a link between the level of remuneration and the 
existence of an economic activity. Kokott explaines that “an activity which, under 
the normal system of VAT, can give rise only to tax refunds, on account of the 
structure of the unit costs and prices connected with that activity, does not lead 
to any taxation of ‘added value’ because, structurally, no such added value can 
be generated”.456 

The reasoning in the Commission v Finland case was made without making 
a distinction between articles 2 and article 9 of the VAT Directive. In essence, the 
Court examined both provisions without making any distinction between them.457 
By contrast, the latter case Gemeente Borsele, demonstrates that this distinction 
exists, as those provisions are considered separately. 458 Hence, the distinction 
should be considered. Making this distinction enables not taxing an activity 
although it contains supplies effected "for consideration", but when the activity 
in itself does not qualify as economic activity, namely, because of the pricing. 
Otherwise, the ratio decidendi of the Commission v Finland case would mean that 
in a situation in which a seller gives discounts on the grounds of customer’s age 
or financial position, these sorts of things would cause the consideration paid by 
the customer not to be a consideration according to article 2 of the VAT Directive. 
Indeed, the author points out that the interpretation in Commission v Finland on 
article 2 of the VAT Directive is in conjunction with article 9(1) of the VAT Directive. 
Therefore, in a strict sense, the interpretation in Commission v Finland is not a 
pure statement on how article 2 of the VAT Directive alone should be interpreted. 

The core meaning of economic activities is also present in the Enkler case 
in which the Court observed that “if, by reason of its nature, property is capable 
of being used for both economic and private purposes, all the circumstances in 
which it is used will have to be examined in order to determine whether it is 

453 Case C-246/08, Commission v Finland, ECLI:EU:C:2009:671, para 50.

454 Case C-246/08, Commission v Finland, ECLI:EU:C:2009:671, para 50.

455 Kollmann 2019, p. 71.

456 Opinion Advocate General Kokott in Case C-520/14, Gemeente Borsele, ECLI:EU:C:2015:855, para 66.

457 Case C-246/08, Commission v Finland, ECLI:EU:C:2009:671, paras 46-51. See also Henkow 2017, p. 168.

458 C-520/14, Gemeente Borsele, ECLI:EU:C:2016:334, paras 22-36.
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actually used for the purpose of obtaining income on a regular basis”.459 Hence, 
the activities of a private individual are approached by examining whether the 
activity is an economic activity. Consequently, according to the Court’s settled 
case law, not all supplies effected for consideration for the purposes of article 2(1)
(c) of the VAT Directive are supplies effected by a taxable person as interpreted in 
article 9(1) of the VAT Directive.460 Thus, although article 2 of the VAT Directive is 
a precondition for the activity in question to be seen as economic activity, it does 
not mean that article 9(1) of the VAT Directive is applied in the same way. The 
fact that the service is provided for consideration does not mean that the service 
is provided by a taxable person acting as such. In this sense, article 2 of the VAT 
cannot be described as being dominant over article 9 of the VAT Directive.

As regards the argument that the article 2 of the VAT Directive is a 
precondition for the activity in question being economic activity within the 
meaning of the VAT Directive,461 the situation on already introduced preparatory 
activities must be considered. Indeed, the one who invests to the research and 
development, without sales and thus, consequently without any consideration, 
should be considered as taxable person, and in this respect operating inside the 
scope of VAT, as long as the intention is to start a business. 

Finally, relating to the relationship between articles 9 and 2 of the VAT 
Directive, one should note that both articles use the same expression “taxable 
person”. As mentioned at the beginning of this section the question that arise is, 
whether the taxable person is the same factual concept in both articles, albeit the 
Court’s above explained case law demonstrates that under certain circumstances, 
article 9 of the VAT Directive is not applicable even though the conditions for 
applying article 2 of the VAT Directive were satisfied. Relating to that question, it 
needs to be recalled that a taxable person is acting in that capacity when performing 
transactions in the course of his taxable activity.462 Thus, this concept in article 
2 of the VAT Directive is the same factual concept as the concept of the taxable 
person in the article 9 of the VAT Directive. However, this taxable person exists 
only if the conditions in the article 9 of the VAT Directive are satisfied. Therefore, 
there are situations in which the ”for consideration” condition in article 2 of the 
VAT Directive is satisfied and the conditions in article 9 of the VAT Directive are 
not.463 In these situations, the Court has interpreted the concept “taxable person” 
by virtue of article 9 of the VAT Directive.464 

459 Case C-230/94, Enkler, ECLI:EU:C:1996:352, para 27.

460 Case C-520/14, Gemeente Borsele, ECLI:EU:C:2016:334, para 28.

461 Article 9(1) of the VAT Directive.

462 Case C-21/16, Euro Tyre BV — Sucursal em Portugal, ECLI:EU:C:2017:106, para 31 and the case law cited. 

463 Case C-520/14, Gemeente Borsele, ECLI:EU:C:2016:334, para 28.

464 Case C-520/14, Gemeente Borsele, ECLI:EU:C:2016:334, para 36.
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In summary, the relationship between taxable person, economic activity and 
the “for consideration” concept of the VAT Directive is not a straightforward issue 
on the basis of the Court’s case law. Firstly, a holding company is considered to be 
a taxable person on the condition that it provides services for consideration. In 
this situation the ”for consideration” condition is a strong prerequisite for a taxable 
person to exist at all. Secondly, as regards preparatory activities, acting as a taxable 
person is not approached by giving importance to the taxable supplies. In this 
situation the prerequisite “for consideration” is put aside apparently because of the 
VAT system's purpose. Thirdly, the Court seems to have formulated the criterion 
of the sufficiently direct link as a variation to the direct link criterion, the latter 
criterion being applied solely in connection to the article 2 of the VAT Directive. 
Finally, dividends remain outside the scope of VAT because receiving dividends is 
not seen as economic activity due to the lack of continuity465 and because receiving 
dividends does not mean that the one who receives them provided services “for 
consideration”.466

2.4.2 Relationship between the condition of “for consideration” 
and the concepts “supply of goods” and “supply of services” 
in article 2 of the VAT Directive 

In this section the context of the condition of “for consideration” is approached 
considering its interrelationship with terms “supply of goods” in article 2(1)(a) of 
the VAT Directive and “supply of services” in article 2(1)(c) of the VAT Directive. 
The aforesaid factors limit the material scope of VAT in addition to the concept of 
”for consideration” and “taxable person acting as such”. It is worth examining them 
in some detail because they are necessarily closely related to the condition of “for 
consideration”. This necessary interaction between “supply” and “for consideration” 
follows from the fact that “it is the supplies of goods or services which are subject 
to VAT, rather than payments made by way of consideration for such supplies”.467

Hence, there must be a supply (either goods or services) for consideration 
for which article 2(1)(a) or 2(1)(c) of the VAT Directive applies.468 Since it is clear 
that both conditions must be satisfied for the provision to be applied, that is, 
“a supply” and “for consideration”, the interrelationship between those factors 

465 Case C-60/90, Polysar Investments Netherlands BV, ECLI:EU:C:1991:268, para 13: “acquisition of financial 
holdings in other undertakings does not amount to the exploitation of property for the purpose of obtaining 
income therefrom on a continuing basis because any dividend yielded by that holding is merely the result 
of ownership of the property.” 

466 See Case C-465/03, Kretztechnik AG, ECLI:EU:C:2005:320, para 19. See also C-421/17, Polfarmex, 
ECLI:EU:C:2018:432, para 44.

467 Case C-419/02, BUPA Hospitals Ltd, ECLI:EU:C:2006:122, para 50.

468 See Sérandour 2019, p. 7.
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can be described as that the factors have a combined effect. Indeed, the legal 
literature states that the existence of a transaction subject to VAT requires that 
the just mentioned elements are not split.469 Further, from the wording of article 
2 of the VAT Directive, it can be also noted that the factors “supply” and “for 
consideration” apparently do not have such a relationship between them that 
another factor determines the content of the other factor. Hence, depending on 
the factual situation in question, both factors can fail to be met.

Thus, in order to study the scope of the concept of “for consideration”, it is 
important to understand the identifiable difference between both factors. It is 
a question of determining the crucial element in a concept of a supply and how 
that element differs from that of the concept of “for consideration”. The Court’s 
Landboden-Agrardienste GmbH & Co. KG and Mohr cases illustrates this crucial 
element in a concept of a supply.470 

In Mohr the Court stated that when compensating farmers who undertake to 
cease their milk production, the Community does not acquire goods or services for 
its own use but acts in the common interest of promoting the proper functioning 
of the Community milk market.471 Consequently there was not a supply of services 
within the meaning of article 6(1) of the Directive from a part of the farmers as their 
commitment for ceasing to product milk did not constitute a supply of services.472 
Further, in Landboden-Agrardienste GmbH & Co. KG the Court followed its 
interpretation in Mohr and stated that “an undertaking given by a farmer under 
a national compensation scheme not to harvest at least 20% of his potato crop 
does not constitute a supply of services”.473 It was noted that the farmer does 
not provide services to an identifiable consumer or any benefit capable of being 
regarded as a cost component of the activity of another person in the commercial 
chain.474 The Court referred to article 2 of the First Directive and stated that for 
such an undertaking to be covered by the common system of VAT it must imply 

469 See Kollmann 2019, p. 51. 

470 Case C-384/95, Landboden-Agrardienste, ECLI:EU:C:1997:627 and C-215/94, Mohr, ECLI:EU:C:1996:72.

471 Case C-215/94, Mohr, ECLI:EU:C:1996:72, paras 22-23.

472 See Case C-215/94, Mohr, ECLI:EU:C:1996:72, paras 22-23.

473 Case C-384/95, Landboden-Agrardienste, ECLI:EU:C:1997:627, para 25.

474 Case C-384/95, Landboden-Agrardienste, ECLI:EU:C:1997:627, para 23.
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consumption.475 That provision is equivalent to the provisions in article 1 of the 
VAT Directive.476 

When there is not an act of supply, there is no benefit and no consumption. 
However, the interpretation in the above cases refers to a benefit within the meaning 
of article 1 of the VAT Directive is not excluded. That benefit is something that 
someone can either use or transfer in the commercial chain. Of course, article 2 
including all its elements is subordinated to article 1 of the VAT Directive as well 
as article 24 of the VAT Directive. Yet an undertaking given by a farmer not to 
harvest potatoes or not to produce milk cannot be sold onward. The interpretation 
in Landboden-Agrardienste GmbH & Co. KG477 and Mohr478 means that VAT is 
not applied to something that can neither be consumed nor resold. However, 
these cases do not specifically indicate that, because there is a supply of a service, 
and that service should benefit someone in any particular way. Instead, this case 
law rather seems to indicate that if there is a service, it is sufficient that there is 
a commitment that can be considered as a service for the purposes of the VAT 
Directive; something that is consumable. 

Indeed, the legal literature points, that as article 1 of the VAT Directive applies 
to each transaction which takes place in the production chain and distribution 
process, the supply does not need to provide the purchaser with goods and services 
that can be consumed directly. Further, with regard to the taxable supply of goods or 
services, the legal literature notes that the Court’s case law requires a benefit to exist. 
That benefit moves forward either in the commercial chain as a cost component, 
or the benefit is, as such, suitable for individual consumption.479 The supply is also 
described as an opportunity to make use of the goods or services, and that the 
supply requires that there is an identifiable customer.480 Kokott has summarised 
the interpretation made in the Landboden-Agrardienste case by stating that “the 
aim of VAT as a general tax on the consumption of goods is to impose a tax on 
consumer capacity, which is demonstrated by consumers’ expenditure of assets to 

475 Case C-384/95, Landboden-Agrardienste, ECLI:EU:C:1997:627, para 20.

476 VAT Directive’s Annex XII, Correlation table. In article 2, the first, second and third paragraphs of the 
First Directive 67/227/EEC provide that: “The principle of the common system of value added tax involves 
the application to goods and services of a general tax on consumption exactly proportional to the price 
of the goods and services, whatever the number of transactions which take place in the production and 
distribution process before the stage at which tax is charged.

On each transaction, value added tax, calculated on the price of the goods or services at the rate applicable to 
such goods or services, shall be chargeable after deduction of the amount of value added tax borne directly 
by the various cost components.

The common system of value added tax shall be applied up to and including the retail trade stage.”

477 Case C-384/95, Landboden-Agrardienste, ECLI:EU:C:1997:627.

478 Case C-215/94, Mohr, ECLI:EU:C:1996:72.

479 See Heber 2013, p. 31.

480 See Kollmann 2019, pp. 53, 58.
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procure a consumable benefit (supply of goods or services)”.481 In short, the crucial 
element in a concept of a supply is a consumable benefit. 

Further, the Court interprets that “the supply of goods” means “transfer of 
the right to dispose of tangible property as owner, even if there is no transfer of 
legal ownership of the property”.482 Specifically, it is required, "that the party to 
whom the right is transferred has the right to take decisions which are capable of 
affecting the legal situation of the property concerned, including, inter alia, the 
decision to sell it”.483 Thus, this is how the Court defines the concept of  "supply 
of goods".484 

The Court’s following case law demonstrates that, the factors “for 
consideration” and the concept “supply of goods” are both assessed.485 The Court 
ruled on the interpretation of article 2 of the VAT Directive that the theft of goods 
does not constitute a supply of goods for consideration within the meaning of 
article 2 of the Directive, and therefore cannot as such be subject to VAT.486 In 
this case, among its other findings, the Court concluded that “the theft of goods, 
by definition, does not give rise to any financial counterpart for the victim of 
the theft”. 487 For that reason, a theft cannot as such be regarded as a supply of 
goods “for consideration” within the meaning of article 2 of the Directive.488 The 
Court’s another finding was that theft of goods is not covered by the concept of 
“supply of goods”. According to the Court, “the theft of goods makes the thief the 
mere possessor of the good, but it does not have the effect of empowering him 
to dispose of the goods under the same conditions as their owner. 489 Therefore, 
a theft cannot “be regarded as effecting a transfer, within the meaning of article 
5(1) of the Directive, from the victim to the thief”.490 

BCR Leasing IFN SA491 concerns missing goods and a situation in which 
the goods are not recovered by the leasing company after the termination of the 

481 See Opinion of Advocate General Kokott, Case C295/1, MEO — Serviços de Comunicações e Multimédia 
SA, ECLI:EU:C:2018:413, para 28.

482 Case C-320/88, Staatssecretaris van Financiën v Shipping and Forwarding Enterprise Safe, 
ECLI:EU:C:1990:61, para 9.

483 Case C-401/18, Herst s.r.o., ECLI:EU:C:2020:295, para 40.

484 Accordingly, it must be that the expression “livraison de biens” in article 14(1) of the directive 2006/112 
is same as in article 2 of the VAT Directive. Already the principle of uniform interpretation means that 
the wording of article 2, despite its plural form, cannot mean anything but the same expression in article 
14(1) of the directive 2006/112. This is self-evident and it is also apparent from the case law (C-435/03, 
British American Tobacco).

485 See Trenta 2013, pp. 302-303.

486 Case C-435/03, British American Tobacco, ECLI:EU:C:2005:464, para 32.

487 Case C-435/03, British American Tobacco, ECLI:EU:C:2005:464, para 32.

488 See Case C-435/03, British American Tobacco, ECLI:EU:C:2005:464, para 32.

489 Case C-435/03, British American Tobacco, ECLI:EU:C:2005:464, para 36.

490 Case C-435/03, British American Tobacco, ECLI:EU:C:2005:464, para 36.

491 C438/13, BCR Leasing IFN SA, ECLI:EU:C:2014:2093.
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contract. The question was whether in this situation there was a self-supply. The 
legal literature points out that to the Court, it was obvious that the company did 
neither decide to leave the vehicles at the disposal of the non-paying contracting 
parties nor to give them away.492 Consequently, the crucial element in a supply of 
goods is the right to dispose of them; a matter the thief does not receive and that 
the leasing company above did not meant to transfer.

The foregoing considerations indicate that the concept of "supply of goods" 
and “supply of services” does not overlap with the concept of “for consideration”. 
This means that concepts can be approached separately, by analysing them on 
their own field of play. Still, the field of play of the concept of “for consideration” 
is affected by the” supply of goods" and “supply of services”. Hence, there can be 
situations in which there is supply of services bringing benefit to someone without 
the services being effected “for consideration”, the latter factor is not decisive on its 
own. Instead, the concept of “for consideration” is interdependent of the “supply” 
concept to the extent that, the first concept has an effect when there is a supply. 
However, after that, the ”for consideration” condition is self-standing and therefore 
it is possible to consider whether certain supply is effected "for consideration".

2.5 VAT exemptions and “for consideration” in article 2 
of the VAT Directive

The exemptions under Title IX entitled “Exemptions" of the VAT Directive cover a 
wide range of situations. A transaction subject to VAT, as provided in article 2 of 
the VAT Directive, is exempt if it is covered by such an exemption. Therefore, the 
tax liability is approached through two questions, both of which are fundamental 
regarding liability for VAT. Hence, the question whether the transaction is inside 
the scope of VAT may follow a question whether the transaction is exempted.493 
The approach is that the transaction first has to meet the definition established in 
the scope rule in order to be exempted. In contrast, if the supply falls outside the 
scope of VAT, the supply is not subject to VAT. As this study concerns the scope of 
“for consideration” in article 2 of the VAT Directive, it is appropriate to examine 
in more detail what the relationship between the condition of “for consideration” 
and the exemption is.

Hence, the first issue relating to the scope of the concept of ”for consideration” 
is whether the exemptions under Title IX need to be understood as requiring 

492 Sérandour 2015a, p. 38.

493 See Næss-Schmidt, et al. 2011, p. 54. ˂https://ec.europa.eu/taxation_customs/sites/taxation/files/
resources/documents/common/publications/studies/vat_public_sector_exemptions_en.pdf˃ accessed 
13 December 2020. See also De la Feria 2009b, p. 149.
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a transaction effected for consideration. If so, that approach still needs to be 
considered further. Specifically, it is necessary to examine the extent to which 
the two approaches are consistent with each other. In particular, regarding the 
scope of “for consideration” in article 2 of the VAT Directive, it is necessary to 
consider whether the exemptions somehow alter its course. Therefore, the author 
formulated the second question being that “does the interpretation of exemptions 
in the VAT Directive have an impact on “for consideration” concept?” 

The Court has confirmed in its case law a certain approach to the exemptions. 
According to that approach, they are interpreted strictly, but not in a way that they 
lose their intended effect. It is also expected that the exemptions are “interpreted 
in light of the context in which they are used and of the aims and the scheme 
of the VAT Directive, having particular regard to the underlying purpose of the 
exemption in question”.494 In this manner the exemptions under Title IX of the 
VAT Directive are expected to be interpreted. This strict interpretation applies 
to the terms used to specify the exemptions covered by article 135(1) of the VAT 
Directive495, exemptions on exportation496 and the exemptions in article 132 of 
the VAT Directive.497

From the above it can be inferred that the strict interpretation of exemptions 
have some meaning; it must be that the transactions in question are services 
supplied for consideration by a taxable person. Apparently, there is no reason for 
the strict interpretation if the services are outside the scope of VAT. 

It seems that the conclusion made in the previous section constitutes a 
logical approach for considering the relationship of exemptions and the concept 
of “for consideration”. Hence, it is necessary to recall first that the concept of “for 
consideration” has an effect when there is a supply. Consequently, the importation 
of goods is one of the events subject to VAT498 and although there are exemptions 
on importation499 under Title IX entitled “Exemptions" of VAT, this does not 
concern the scope of the concept of ”for consideration” in article 2 of the VAT 
Directive. The irrelevance of exempting importation, which by definition is one of 
the events subject to VAT, for the purposes of analysing the scope of the concept 
of “for consideration” in article 2 of the VAT Directive, is based on the fact that 
article 2(1)(d) of the VAT Directive provides that the importation of goods shall be 

494 Opinion of Advocate General Sharpston Case C-543/14, Ordre des barreaux francophones et germanophone 
and Others, ECLI:EU:C:2016:157, para 52.

495 See Case C-801/19, FRANCK d.d. Zagreb, ECLI:EU:C:2020:1049, para 31 and the case law cited. 

496 See Case C-656/19, BAKATI PLUS Kereskedelmi és Szolgáltató Kft, ECLI:EU:C:2020:1045, para 41 and 
the case law cited.

497 See Case C-77/19, Kaplan International Colleges UK Ltd, ECLI:EU:C:2020:934, para 37.

498 Article 30, paragraph 1 of the VAT Directive provides that ‘importation of goods’ shall mean the entry into 
the Community of goods which are not in free circulation within the meaning of article 24 of the Treaty. 

499 Articles 143-145 of the VAT Directive.
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subject to VAT. Thus, the wording of that provision does not contain any demand 
regarding the consideration. Further, in light of that wording, the importation is 
not by definition “a supply”. 

As regards the exemptions on exportation which concern both the supply 
of goods as well as the supply of services in certain defined circumstances, the 
scope of the VAT Directive is important. However, the importance is that the 
general scheme of VAT presupposes that the transaction is, in principle, taxable 
unless there is an exemption covered by it. Outside this theoretical aspect, the 
concept of “for consideration” in article 2 of the VAT Directive, seems irrelevant 
to the application of the exemption. Firstly, the exemptions on exportation mainly 
ensure that the consumption of goods is taxed in the place where the exported 
products are consumed. The Court has explained that “the intention is that that tax 
should be borne exclusively by consumers within the Community”.500 Secondly, the 
exemptions for export transactions are not formulated by their wording in such a 
way as to affect the ”for consideration” condition. These provisions do not specify 
any conditions for the relationship between the parties regarding the contract.

Nevertheless, one exemption under the heading “Exemptions related to 
international transport” is interesting from the perspective of the term “for 
consideration” in article 2 of the VAT Directive. Article 148.1 (e) exempts “the supply 
of goods for the fuelling and provisioning of aircraft used by airlines operating for 
reward chiefly on international routes”. This exemption therefore requires the user 
of goods supplied to the airline company, to operate for reward for the exemption 
to apply. The concept “for reward” (in French: rémunéré) is not defined in the VAT 
Directive. One explanation of the term “reward” is “money that someone earns 
for doing a job, especially when this is a very large amount”.501 Furthermore, the 
equivalent French term is given the following explanation: “Payer quelqu’un en 
contrepartie d’un travail, d’un service”.502 In English, that means: “Pay someone for 
a job, a service.” In short, the just mentioned term could be understood as meaning 
that it means the same as “for consideration” in article 2 of the VAT Directive.

Still, it cannot definitely argue that the definition in article 148.1 (e) overlapped 
with the requirement “for consideration” in article 2 of the VAT Directive, at least 
on the basis of the terms used in French and English versions of the VAT Directive. 
In these language versions the legislator uses different words compared to the term 
used in article 2 of the VAT Directive (for consideration). The author sees that this 
might indicate that the operation of an airline can be regarded effected as “for 

500 Case C-111/92, Lange v Finanzamt Fürstenfeldbruck, para 20.

501 Cambridge Dictionary: reward

noun. ˂https://dictionary.cambridge.org/dictionary/english/return˃ accessed 27 June 2020.

502 2. Dictionnaire de l’Académie Française, 9e édition (actuelle): RÉMUNÉRER verbe transitif. See ˂www.
dictionnaire-academie.fr/article/A9C3989˃ accessed 27 June 2021.
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reward” without being necessary that the airline company supplies its transport 
services satisfying the condition of “for consideration” within the meaning of 
article 2 of the VAT Directive as interpreted by the Court.503 Hence, the author 
presumes that this exemption is also applicable in such an exceptional case when 
the reward that the airline company receives does not fulfil the condition of “for 
consideration” in article 2 of the VAT Directive. 

Further, in light of the purpose of the provision,504 to be an airline company 
satisfying the conditions of “for consideration” within the meaning of article 2 
of the VAT Directive, does not seem to be necessary because the purpose here 
is to grant an exemption for “flights crossing over the airspace of several States” 
and “international airspace”.505 A contrary interpretation meaning that the 
airline company referred to in article 148.1 (e) is to satisfy the conditions of “for 
consideration” within the meaning of article 2 of the VAT Directive, would indicate 
that the conditions for the application of the foresaid provision ought to be weighed 
up in the same way as the “for consideration” condition in the article 2 of the VAT 
Directive. If this were the case, the way in which the reward is determined in 
the course of the activities carried out by the airline would be important for the 
application of the exemption. In addition, there is no Court’s case law in which 
terms “for consideration” within the meaning of article 2 of the VAT Directive 
and “for reward” within the meaning of article 148.1 (e) had been equated as 
meaning the same.

Exemptions linked to international trade can also be considered in the case of 
free supplies from the point of view of the right to deduct the VAT or the taxation as 
a self-supply. However, in this case, it is not a question of applying the exemption 
provision but of applying the provisions relating to the right to deduct VAT or, on 
the other hand, to the VAT treatment of self-supplies. Then it might be thought that, 
if the interpretation relating to free supplies were to apply by analogy to exports, 
this would lead to a logical and coherent interpretation of EU law. In fact, it seems 
that any other result would be against the principle of VAT neutrality. It is in that 
light that the author estimates that the assessment of whether a particular activity 
benefits the company's activities should not be approached differently depending 
on whether sales are made in the European Union or in a third-party country. On 
the other hand, perhaps the consumption tax principle could also be emphasised 
in an export situation stating that the result for taxing a self-supply or denying the 
right to deduct would result “in double taxation contrary to the principle of fiscal 
neutrality”.506 In any event, considering the general scheme created by the VAT 

503 See chapter 4 The Court’s interpretation of the “for consideration” concept in article 2 of the VAT Directive.

504 Article 148.1 (e) of the VAT Directive.

505 See Case C-33/11, A Oy, para 29. (The author has represented the State in the national proceedings.)

506 See Case C-155/01, Cookies World, ECLI:EU:C:2003:449, para 60.
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Directive, the exemption on exportation as such presupposes that a transaction 
takes place which, without the exemption, would be taxable. If there is not the 
transaction effected for consideration, i.e., if there is only the supply, it is not a 
transaction falling within the scope of VAT. 

Among the exemptions under Title IX entitled “Exemptions" of the VAT 
Directive, those excluding the right to deduct VAT are "Exemptions for certain 
activities in the public interest" in chapter 2 and "Exemptions for other activities 
in chapter" in chapter 3. De la Feria and Van Kesteren have remarked that “since 
related input VAT is non-deductible, exemptions actually represent a real cost 
to businesses”. Therefore, in their analyses “exempt supplies” are actually taxed 
supplies, whilst “taxable supplies” are actually exempt supplies.507 The same 
analysis applies to all activities outside the scope of VAT. However, from the point 
of view of sales, a VAT exemption always results in a reduction in the costs of 
supply.508 This also applies to the activities outside the scope VAT. Hence, even to 
those activities that are not effected “for consideration”. 

The exemptions provided for in article 132 of the VAT Directive are those 
that exist because of public interest. The literature explains the existence of these 
exemptions by referring to the "necessary political acceptance for the introduction 
of the VAT system in Europe".509

Article 132 of the VAT Directive contains subparagraphs from a to q in which a 
variety of transactions are exempted. Below, the relationship between the condition 
of “for consideration” in article 2 of the VAT Directive and the exemptions is 
considered in the context of the three particular exemptions. It is appropriate 
to consider as to whether these exemptions at all fulfil the “for consideration” 
condition.

Thus, the first issue to consider is whether in article 132(1)(l) of the VAT 
Directive something is exempted that does not come within the scope of VAT. 
It provides that “Member States shall exempt the supply of services, and the 
supply of goods closely linked thereto, to their members in their common interest 
in return for a subscription fixed in accordance with their rules by non-profit-
making organisations with aims of a political, trade-union, religious, patriotic, 
philosophical, philanthropic or civic nature, provided that this exemption is 
not likely to cause distortion of competition”. On the contrary, as Hemels has 
written, “charities that only supply goods or services free of charge or raise funds 
by collecting donations from the public are outside the scope of VAT, even if, in 
the framework of managing those funds, they are engaged in making substantial 

507 De la Feria – Van Kesteren 2011.

508 Opinion of Advocate General Kokott, ECLI:EU:C:2015:498, para 38.

509 De la Feria – Van Kesteren 2011.
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investments”.510 Further, taking into account the criterion of the direct link as 
explained by scholars, it seems challenging to argue that services described in 
article 132(1)(l) of the VAT Directive were effected for consideration.511 Therefore, 
there seems to be a contradiction between the exclusion of some activities from 
the scope of VAT and the exemption.512 Article 132(1)(l) of the VAT Directive seems 
to exempt transactions that are not transactions for consideration by definition of 
article 2 of the VAT Directive. However, by adopting a very subtle approach in The 
Institute of the Motor Industry,513 the Court avoided that contradiction.

In the The Institute of the Motor Industry case, the Court held that a non-
profit-making organisation which aims to promote the interests of its members 
cannot be regarded as having objects of a trade-union nature within the meaning of 
article 13A(1)(l) of the Directive, if that object is not put into practice by defending 
and representing the collective interests of its members vis-à-vis the relevant 
decision-makers.514 According to the Court “a non-profit-making organisation 
whose main object is to defend and represent the collective interests of its members 
satisfies the criterion of exercising an activity in the public interest, which is the basis 
of the exemptions set out in article 13A(1)(l) of the Directive, in so far as it provides 
its members with a representative voice and strength in negotiations with third 
parties”.515 It may also be noted from the Opinion of Advocate General G. Cosmas 
that the Commission considered in this case that “non-profitmaking organisations 
whose activity is confined to representing the collective interests of their members 
act as the collective emanation of their members whose subscriptions are then a 
tangible manifestation of their membership of a collective organisation and do 
not represent a consideration for services rendered”. The Commission considered 
that such organisations should therefore be outside the scope of VAT.516

The Court avoided the contradiction as it interpreted that the concept “in 
their common interest” in article13(A)(1)(l) of the Sixth Directive entails that the 
taxable person in question represents the members in negotiations. It interpreted 
this provision “by reference to the purpose and general scheme of the rules of which 

510 Hemels 2011, pp. 302-309.

511 According to the correlation table of the VAT Directive, article 132(1)(l) correlates with article13(A)(1)
(l) of the Sixth Directive. The aforesaid article provides that “Member States shall exempt the supply of 
services, and the supply of goods closely linked thereto, to their members in their common interest in 
return for a subscription fixed in accordance with their rules by non-profit-making organisations with 
aims of a political, trade-union, religious, patriotic, philosophical, philanthropic or civic nature, provided 
that this exemption is not likely to cause distortion of competition.”

512 See Amand 1996, p. 4.

513 Case C-149/97, The Institute of the Motor Industry, ECLI:EU:C:1998:536.

514 Case C-149/97, The Institute of the Motor Industry, ECLI:EU:C:1998:536, para 19.

515 Case C-149/97, The Institute of the Motor Industry, ECLI:EU:C:1998:536, para 21.

516 Opinion of Advocate General Cosmas in the case C-149/97, The Institute of the Motor Industry, 
ECLI:EU:C:1998:231, para 54.
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it forms part”.517 Avoiding the conflict with article 2 of the VAT Directive as such 
suggests that the interpretation seeks to adhere to the logic that tax exemptions 
apply to a transaction that would otherwise, hence without the exemption, be 
subject to VAT.

Next, a possible tension between the scope of VAT and exemption in article 132 
(1) q of the VAT Directive is considered. In this article, it states that member states 
shall exempt the activities, other than those of a commercial nature, carried out 
by public radio and television bodies. This exemption was considered by the Court 
in Český rozhlas.518 Here the Court stated that “although Article 13A(1)(q) of the 
Sixth Directive provides an exemption for ‘activities of public radio and television 
bodies other than those of a commercial nature’, that provision is nevertheless 
applicable only on the condition that those activities should be ‘subject to VAT’ 
within the meaning of Article 2 of the Sixth Directive”. Further, according to the 
Court, “Article 13A(1)(q) of the Sixth Directive is not to be interpreted as extending 
the scope of application of that directive, as defined in Article 2”.519 Hence, the 
approach was to avoid the conflict with the provision defining the scope of the 
VAT when interpreting the exemption. Consequently, until now, no conflict occurs 
and the exemptions have not altered the course of “for consideration” in article 
2 of the VAT Directive. 

However, a possible discrepancy needs to be examined relating to the 
article 132 (1) (f) of the VAT Directive and Court’s interpretation in Empresa de 
Desenvolvimento Mineiro SGPS SA (EDM).520 In the aforesaid provision of the 
VAT Directive, it states that “member states shall exempt the supply of services 
by independent groups of persons, who are carrying on an activity which is 
exempt from VAT or in relation to which they are not taxable persons, for the 
purpose of rendering their members the services directly necessary for the 
exercise of that activity, where those groups merely claim from their members 
exact reimbursement of their share of the joint expenses, provided that such 
exemption is not likely to cause distortion of competition”. The Court’s formulation 
in Empresa de Desenvolvimento Mineiro SGPS SA (EDM) seems to indicate that 
this article could be in conflict with article 2 of the VAT Directive because the 
Court excludes from the scope of the “for consideration” concept in article 2 of the 
VAT Directive operations that correspond to the share assigned to each member of 
the consortium.521 Hence, it is possible to ask, what could be different in “claiming 

517 Case C-149/97, The Institute of the Motor Industry, ECLI:EU:C:1998:536, para 16.

518 Case C-11/15, Český rozhlas, ECLI:EU:C:2016:470.

519 Case C-11/15, Český rozhlas, ECLI:EU:C:2016:470, para 32. 

520 Case C-77/01 Empresa de Desenvolvimento Mineiro SGPS SA (EDM), ECLI:EU:C:2004:243.

521 Case C-77/01 Empresa de Desenvolvimento Mineiro SGPS SA (EDM), ECLI:EU:C:2004:243, operative 
part 2.
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from their members exact reimbursement of their share of the joint expenses” 
compared to “Operations…. corresponding to the share assigned to each of them 
in that contract”? 

Still, it must be noted that in Empresa de Desenvolvimento Mineiro SGPS 
SA (EDM) the operations carried out by the members of the consortia, which 
corresponded to the share contractually assigned to each of them, were not paid 
for. In respect of those operations, no taxable transaction had therefore been 
effected.522 Consequently the difference is in the existence of compensation and 
for that reason, the differentiation seems objectively justified. From that point of 
view, it cannot be argued that there was a conflict between article 2 of the VAT 
Directive and article 132 (1) (f) of the VAT Directive. It is just that article 132 (1) (f) 
of the VAT Directive exempts a service described in that article which necessarily is 
effected “for consideration”. In contrast, in Empresa de Desenvolvimento Mineiro 
SGPS SA (EDM),523 the Court excluded from the scope of VAT a situation in which 
services were performed in a way that everyone performed their own part and 
due to that without any payment. Apparently that situation was not seen as a 
barter agreement.

In light of the cases set out above, it would appear that the interpretation 
sought to take account of the logical structure of the system, which in turn leads 
to two possible paths for saving the VAT: one because of the gratuitousness and 
another because of the exemption. By approaching the matter from that perspective, 
the importance of the scope of VAT is also confirmed by the interpretation of the 
exemption.

There is also a category of exemptions that are regarded as being too difficult 
to tax.524 The exempted services that are regarded as being too difficult to tax are 
financial and insurance services governed by article 135 of the VAT Directive; 
they are said to be exempted for technical reasons.525 Amand has analysed this 
difficulty in respect to credit operations by noting that the remuneration paid for 
them "is difficult to determine because the price paid by the beneficiary of this 
intermediation service is of the same nature as the object of the intermediation”.526 
The difficulty to tax relating to the financial services is also mentioned by the 
Commission as it has explained that the purpose of the exemption for financial 
transactions, is to alleviate the difficulties connected with determining the tax base 
and the amount of VAT deductible and to avoid an increase in the cost of consumer 

522 Case C-77/01 Empresa de Desenvolvimento Mineiro SGPS SA (EDM), ECLI:EU:C:2004:243, para 87.

523 Case C-77/01 Empresa de Desenvolvimento Mineiro SGPS SA (EDM), ECLI:EU:C:2004:243.

524 See De la Feria – Van Kesteren 2011.

525 See Parolini 2016, p. 303.

526 Amand 2008b, p. 358.
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credit.527 The view that there is technical difficulty in calculating the tax base 
relating to the financial services has recently been repeated by the Commission.528 
The Court also stated that it is clear from its case law that the purpose of the 
exemptions laid down in article 135(1)(d) to (f) of the VAT Directive is, inter alia, 
to alleviate the difficulties connected with determining the taxable amount and 
the amount of VAT deductible.529

Moreover, as regards the VAT treatment of financial and insurance services, it 
is considered that there are inevitable difficulties in applying these rules. Further, 
the VAT treatment of financial and insurance services has often been seen as being 
the cause of nuisances, such as lack of VAT neutrality, regulatory complexity and 
legal uncertainty.530 The latter term describes a situation in which legislation is 
uncertain leading to its unforeseeable application. Further, exemptions put the 
VAT neutrality in danger because an exemption excludes the right to deduct the 
VAT. Regulatory complexity follows already from that the main rule entailing that 
the transactions are subject to VAT has exceptions.

The next matter to be considered, in light of the two Court cases, is whether 
that case law of the Court reflects the difficulty of determining what the transaction 
for consideration is when the question concerns the exemptions covered by article 
135 of the VAT Directive. The question is whether the difficulties are already linked 
to the inclusion of the transactions exempted in the scope of VAT.

The Court’s interpretation was that “interest received by a holding company in 
consideration of loans granted to companies in which it has shareholdings cannot 
be excluded from the scope of VAT, since that interest does not arise from the 
simply ownership of the asset, but is the consideration for making capital available 
for the benefit of a third party”.531 One can observe from this that interest is the 
consideration for making capital available and thus, granting credit in return of 
interest is a transaction that is effected for consideration. Thus, at least in this case, 
the inclusion of the supply in the scope of VAT did not give rise to any difficulties.

Further, the exemption of betting, lotteries and other forms of gambling 
also entails that these services are effected for consideration. With respect to 
such services, the Court has interpreted that “the consideration is the total stakes 

527 See Case C-455/05, Velvet & Steel Immobilien und Handels GmbH, ECLI:EU:C:2007:232, para 24.

528 See European Commission: Inception impact assessment - Ares(2020)5770956 ˂  https://ec.europa.eu/info/
law/better-regulation/have-your-say/initiatives/12671-VAT-rules-for-financial-and-insurance-services-
review ˃ accessed 15 December 2020.

529 Case C-264/14, Hedqvist, ECLI:EU:C:2015:718, para 36.

530 See European Commission: Inception impact assessment - Ares(2020)5770956 ˂  https://ec.europa.eu/info/
law/better-regulation/have-your-say/initiatives/12671-VAT-rules-for-financial-and-insurance-services-
review ˃ accessed 15 December 2020.

531 Case C-77/01, Empresa de Desenvolvimento Mineiro SGPS SA (EDM), ECLI:EU:C:2004:243, para 65.
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inserted less the proportion corresponding to the winnings paid out to players”.532 
That interpretation applies if the Member State has not exempted the gambling. 
However, this interpretation reveals that the consideration exists as the amounts 
paid to the players is settled and thus, gambling is also a service effected “for 
consideration”. 

The Court’s case law reflects that the exemptions in the VAT Directive also 
need to follow the concept of “for consideration” in article 2 of the VAT Directive 
and otherwise those services are outside the scope of VAT. Hence, the foresaid 
exemptions also are interpreted in light of the article 2 of the VAT Directive. It is 
as Esajas has explained: “The fact, for instance, that transactions in shares and 
securities are listed in the exemption of article 13B(d)(5) of the Sixth Directive does 
not mean that these transactions are always within the scope of VAT. It merely 
means that they are exempt if they are within the scope of VAT.”533

In conclusion, as regards the context of the concept of “for consideration” in 
article 2 of the VAT Directive, the relevant consideration is that the exemptions are 
in a way consistent with it. These exemptions do not alter its course, instead the 
analyses above indicate that it was rather the concept of “for consideration” that 
altered the course of an exemption. Therefore, in light of the analyses above, it is 
not the exemptions in the VAT Directive or their strict interpretation that have an 
impact on the concept of “for consideration” in article 2 of the VAT Directive but vice 
versa. The case law above reflects an approach according to which an exemption 
is interpreted in a way that ensures it being consistent with the requirement “for 
consideration”. Hence, the exemptions must be interpreted in a way that they are 
transactions for consideration falling within the scope of VAT. Finally, in addition 
to the strict interpretation, the scope of the concept of “for consideration” as well 
affects the scope of the exemptions restrictively.

2.6 The relationship between the “for consideration 
“concept and the rules governing the taxable amount

Above in this study based on the VAT Directive’s general scheme and on the basis of 
a linguistic analysis, the author concluded that at the level of terms, it is possible to 
think that there is not just one concept of “consideration”, but two separate concepts. 
Hence, “for consideration” has been placed in article 2 of the VAT Directive which 
is a prerequisite for applying article 73. Also, there is the term “consideration” (in 

532 Case C-86/99, Freemans plc, ECLI:EU:C:2001:291, para 30 and Case C-38/93, Glawe, ECLI:EU:C:1994:188, 
para 13.

533 Esajas 1999, p. 161.
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French contrepartie) placed as such elsewhere.534 In this section, that conclusion on 
these two terms is examined in light of the Court’s case law. Hence, in this section 
the focus is on the analysis of the relationship between the “for consideration” 
concept and the rules governing the taxable amount. 

The criterion of the direct link introduced in section 1.3 (Previous research) 
is mentioned in certain decisions that are mentioned in the Digest of the case-
law concerning the rules governing taxable amount.535 Therefore, it needs to 
consider whether that case law is relevant as to interpretation of the concept of 
“for consideration” in article 2 of the VAT Directive. Indeed, it should be noted that 
most of the case law concerning the concept of “for consideration” in article 2 of 
the VAT Directive has nothing to do with the question of the taxable amount. That 
finding alone necessitates to consider first the relationship between the provisions 
and, consequently, the content of the concept of “for consideration” in article 2 of 
the VAT Directive separately. However, it follows that certain cases will be discussed 
in this section and then later again, although from another angle, in chapter 4.536

By way of introduction, an important issue to note is that the Court can 
answer to the preliminary question referred even if it is drafted in such a way that 
it focuses on whether a certain amount of money is a consideration.537 Afterall, the 
Court must provide the national court an answer which will be of use to it. The 
possible reformulation of the preliminary question should clarify it. The risk in 
reformulation is possible change in the issue which issue is at the end solved by the 
national court after the Court has communicated its answer. It is even seen that the 
Court may produce more questions than answers by reformulating the questions.538 
The Court itself emphasises "a spirit of cooperation with national courts". For that 
reason, the Court's answer to the preliminary question may contain guidance to 
the national court. Another important issue is that establishing the facts falls to 
the national court.539 

534 The term “contrepartie” as such is mentioned in articles: 30a(1), 30b(1), 30b(2), 73, 73a, 80(1)(a), 80(1)(b), 
80(1)(c), 312.1 and 312.2.

535 Digest of the case-law (Tax provisions - Harmonization of tax legislation - Value added tax - Taxable 
amount - Supply of goods or service): 154/80, Coöperatieve Aardappelenbewaarplaats; C-33/93, Empire 
Stores; C-380/99, Bertelsmann; C-277/05, Société thermale d'Eugénie-Les-Bains; C-228/09, Commission / 
Pologne; C-283/12, Serebryannay vek; C-618/11, C-637/11 and C-659/11, TVI and C-151/13, Le Rayon d'Or. 
˂https://curia.europa.eu/common/recdoc/repertoire_jurisp/bull_4/data/index_4_10_02_01_05_01.
htm ˃ accessed 3 July 2021.

536 These cases are Coöperatieve Aardappelenbewaarplaats, Empire Stores, Société thermale d'Eugénie-Les-
Bains, Serebryannay vek and Le Rayon d'Or. See chapter 4 Court’s interpretation of the “for consideration” 
concept in article 2 of the VAT Directive.

537 See case 154/80, Coöperatieve Aardappelenbewaarplaats, ECLI:EU:C:1981:38.

538 See Šadl – Wallerman 2019, p. 431.

539 Case C-49/07, MOTOE, ECLI:EU:C:2008:376, para 30.
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Indeed, the Court must account for the factual context as described in the 
order for reference.540 However, it is important to note that the Court can draw 
conclusions from the facts although it is not allowed to establish the facts relevant 
to a decision. In other words, the Court is allowed to draw conclusion from the 
facts that the national court has described in the order for reference or those 
brought up in the oral hearing.541 Notwithstanding that, drawing conclusions from 
the facts in a case is somewhat connected to noticing what the relevant facts are. 
Even so, it must point out that there is a boundary between facts and law.542 They 
are self-evidently different issues. 

Additionally, the assessment of the facts in the case is done before interpreting 
the law and, as Myrsky has explained, interpretation means giving meaning.543 
Hence, also in this respect, establishing the facts is different from interpreting 
the law. Indeed, the fact that the Court has jurisdiction to interpret EU law as 
regards its application, while the national court defines the factual context, in 
itself demonstrates the boundary just mentioned. 

The foregoing is not without relevance when considering the case law below 
on the basic rules governing taxable amount. Indeed, it is important to consider 
whether the Court draws conclusions from the facts or whether it specifically gives 
meaning to a rule by interpreting it. Similarly, it is important to note whether the 
Court provides to the national court a useful answer in a situation in which the 
national court formulated the preliminary question to concern the concept of 
“consideration” in article 73 of the VAT Directive.

Further, it should be noted that in certain situations, an already chosen 
interpretation is mainly applied or used without making the new interpretation 
on the provision applied. Indeed, if the Court is seen each time it refers to a 
certain interpretation, to building it upon, the consequence would be that the 
interpretation is rather “abracadabra jurisprudence”.544 However, in contrast to 
the latter characterisation, the Court describes its interpretation on “transaction 
for consideration” as a settled case law.545 This indicates that the case law contains 
precedents, like it must contain, and not just tailor-made case-by-case solutions.546

Against the conclusion on two distinct concepts and for the support of the 
view that there is overlapping concepts is Court’s interpretation according to which 

540 See Case C-62/12, Kostov, ECLI:EU:C:2013:391, paras 24-25.

541 See for instance case C-151/13, Le Rayon d’Or SARL, ECLI:EU:C:2014:185, para 32-33.

542 See Beck 2012, p. 225.

543 Myrsky 2016, p. 22. Specifically, the author points towards a distinction between facts and law, and admits 
that distinction between giving meaning, hence, interpretation and application is more subtle issue. As 
Kjær states, meaning depends on the application of the provision. See Kjær 2015, p. 105.

544 See on term: Linnakangas 2009, pp. 6-11.

545 Case C-432/15, Baštová, ECLI:EU:C:2016:855, para 28.

546 See on precedents and tailor-made solutions Moreira 2019, p.15.
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“a direct link must also exist between the supply of goods and the consideration 
received within the meaning of Article 11 A 1 (a) of the Sixth Directive”.547 However, 
as the interpretation has its origin in the Coöperatieve Aardappelenbewaarplaats 
case,548 it needs to consider first the Court’s reasoning in that case. Specifically, 
it needs to consider the term “subjective value” which term the Court introduced 
in it.549 Indeed, a ground to the view that there is overlapping provisions is also 
the reasoning on consideration’s “subjective value”. 

In Coöperatieve Aardappelenbewaarplaats among the other issues, the Court 
made certain interpretations concerning the concept of consideration. Firstly, the 
use of the expressions “against payment” and “everything received in return” in 
the Second Directive means that “the consideration for the provision of a service 
must be capable of being expressed in money”. Secondly the Court noted that 
VAT is fixed at a certain proportion of that which constitutes the consideration 
for the provision of services. Thirdly, according to the Court, this implies that 
such consideration is capable of being expressed in an amount assessed in money. 
Fourthly, the Court concluded that as the basis of assessment for the provision of 
services is the consideration actually received, the consideration is a subjective 
value. Therefore, the basis of assessment for the provision of services is not a value 
assessed according to objective criteria.550 In short, the Court set out the reasons 
for which the consideration has such a subjective value, and the reasons why the 
value is not determined objectively. 

Specifically, relating to the term “subjective value” it should be noted that 
in Coöperatieve Aardappelenbewaarplaats, the Commission had stated among 
other aspects that the VAT’s nature of a tax on consumption means “that it is the 
actual outlay of the consumer which must be taxed”.551 Hence, the Court’s decision 
reflects that view. This approach excludes that the value of the consideration would 
generally be estimated according to objective criteria, by disregarding what the 
consideration for the provision of services actually is.552 

Further, it should be noted that according to the literature, the subjective value 
simply means that the valuation the parties have done is approached subjectively 
from the perspective of the parties and it is followed. Furthermore, the literature 

547 Case 230/87, Naturally Yours Cosmetics Ltd, ECLI:EU:C:1988:508, para 12.

548 Case 230/87, Naturally Yours Cosmetics Ltd, ECLI:EU:C:1988:508, para 11.

549 See Case 154/80, Coöperatieve Aardappelenbewaarplaats GA, ECLI:EU:C:1981:38, para 13. This case is 
discussed later in this study in more detail in section “4.2.1 Hypotheticality as a landmark” when examined 
the meaning of the “for consideration” concept in article 2 of the VAT Directive.

550 Case 154/80, Coöperatieve Aardappelenbewaarplaats GA, ECLI:EU:C:1981:38, para 13. 

551 See Case 154/80, Coöperatieve Aardappelenbewaarplaats GA, ECLI:EU:C:1981:38, B — Observations of 
the Commission.

552 See Case C-285/10, Campsa Estaciones de Servicio SA, ECLI:EU:C:2011:381, para 28. Also C-69/11, 
Connoisseur Belgium BVBA, ECLI:EU:C:2011:825, para 19.
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suggests that a ground to that the consideration has the subjective value, is the 
need to ensure the neutrality. That is, if the customer is not obliged to deduct the 
VAT, the objective valuation of the consideration is seen to cause distortion of 
the tax burden.553 The latter view in the literature seems somewhat far-reaching. 
Specifically, when considering that the Court followed the Commission's reasoning 
with regard to the “subjective value”. Indeed, the point the Commission made was 
that the nature of VAT as a tax on consumption means that the actual sum paid 
by the customer must be used to determine the taxable amount.554

As stated above, the formulation which states that “the basis of assessment for 
such a service is everything which makes up the consideration for the service; there 
must therefore be a direct link between the service provided and the consideration 
received”,555 gives rise to the idea that the conditions laid down in the two different 
provisions are interlinked in a way that they both determine each other. Further, 
for this reason the judgement in Coöperatieve Aardappelenbewaarplaats is seen to 
concern the notion of consideration.556 However, it must be noted that despite how 
the preliminary ruling was modified, the Court did not interpret only the rules 
governing the taxable amount. It is important to remark that the Court also gave 
an autonomous interpretation to the “against payment” concept, which is used in 
article 2 of the Second Directive and was not included in the rules governing the 
taxable base in the Second Directive.557 

Based on this, if the consideration cannot be linked to the supply, it is not a 
consideration governed by the rule on the taxable amount. Still, the reason why a 
consideration cannot be linked to the supply is not necessarily what is provided in 
the rule governing the taxable amount. It is also possible that the link cannot be 
drawn, as article 2 of the VAT Directive cannot be applied due to the fact that the 
supply is not effected for consideration. For instance, it is possible that although 
there is a supply, the supply is financed by general taxes. Indeed, it is considered 
that from the angle of some unusual circumstances, the concept of consideration 
is insufficiently determined in the rule governing taxable amount.558 On the other 
hand, it is possible that there is a supply for consideration, but it needs to consider 
what the taxable amount is.

Moreover, when considering the possible approaches with regard to the 
relationship between the provisions, one needs to note that the Court's another 

553 Henkow 2008, pp. 261-262.

554 See Case 154/80, Coöperatieve Aardappelenbewaarplaats GA, ECLI:EU:C:1981:38, B — Observations of 
the Commission.

555 Case 154/80, Coöperatieve Aardappelenbewaarplaats GA, ECLI:EU:C:1981:38, para 12.

556 See Farmer – Lyal 1994, pp. 119-120 and Kollmann 2019, pp.67-68.

557 See section 4.2.1 Hypotheticality as a landmark.

558 See Rother 2003, p. 207.
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statement in the Coöperatieve Aardappelenbewaarplaats case, that the provisions 
“must be compared”,559 does not preclude separating the “for consideration” concept 
in article 2 of the VAT Directive and “consideration” in article 73 of the VAT 
Directive. An approach that there are two distinct concepts cannot be excluded 
because of the just mentioned statement. Therefore, it does not seem wrong to 
argue that since the rules governing the taxable amount applies only to transactions 
that fall within the scope of VAT, the rules on the taxable amount applies when the 
transaction within the scope of VAT has first been ascertained. This would mean 
that the provisions are not applied simultaneously; article 73 of the VAT Directive 
simply determines the basis of assessment on which the tax is calculated. Yet this 
approach also can be objected to simply by noticing that in article 73 of the VAT 
Directive, there must also be a question about the same consideration on the basis 
of which the condition in article 2 of the VAT Directive is met.

Nevertheless, an approach that emphasises the different purpose of the above 
mentioned two provisions clearly is possible when observed that recognising a 
supply “for consideration” necessarily is not difficult even though there are 
difficulties in determining what the taxable amount is. Quite to the contrary, the 
Court has stated in its case law that “any technical difficulties which exist in 
determining the amount of the consideration cannot by themselves justify the 
conclusion that no consideration exists”.560 This entails that there are two things, 
the first of which can be easily identifiable and the second not necessarily so. 

Hence, the author sees that those articles should have their own role to 
play, which should be identified. Consequently, from that perspective, the term 
“consideration” as such does not form the context of “for consideration” but vice 
versa. Still, because of its own context, the term “consideration” certainly affects 
when the application of the term “for consideration” is considered. For instance, it 
has been approved that consideration can also be a supply of service or goods.561 
Hence, it would not be possible to argue in the case of an exchange situation that 
there is no supply for consideration simply because of the nature of payments. In 
contrast, depending on the factual circumstances, it is still possible to argue that 
the supply is not a supply effected for consideration and hence, not an exchange 
situation. The latter argument should be reasoned by virtue of article 2 of the 
VAT Directive.

Still, it needs to be recalled that the need to link the service and the 
consideration follows from “the basis of assessment for a service is everything 

559 See Case 154/80, Coöperatieve Aardappelenbewaarplaats, ECLI:EU:C:1981:38, para 11.

560 Case C-410/17, A Oy, ECLI:EU:C:2019:12, para 42 and analogize: Case C-172/96, First National Bank of 
Chicago, EU:C:1998:354, paragraph 31.

561 See Case 230/87, Naturally Yours Cosmetics Ltd, ECLI:EU:C:1988:508.
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which makes up the consideration for the service”.562 This formulation also gives 
rise to the idea that terms “for consideration” and “consideration” placed in different 
provisions are interlinked. The view on overlapping elements is explained for 
instance with a reference to the case Bertelsmann.563 

Hence, against the above background it is essential to continue to consider 
whether the rules governing taxable amount somehow form a contextual factor 
which may have an impact on a study on scope of the “for consideration” concept in 
article 2 of the VAT Directive. The analysis below on the very basic rules governing 
taxable amount and case law relating to it has been written for that reason.

The analysis on the relationship between rules governing taxable amount 
and the term “for consideration” in article 2 of the VAT Directive, begins with 
article 78 of the VAT Directive which is lex specialis compared to the article 73 
of the VAT Directive.564 It provides that “the taxable amount shall include the 
following factors: (a) taxes, duties, levies and charges, excluding the VAT itself and 
(b) incidental expenses, such as commission, packing, transport and insurance 
costs, charged by the supplier to the customer”.565 Further, the VAT Directive 
states that “Member States may regard expenses covered by a separate agreement 
as incidental expenses mentioned in article 78 (1) (b) of the VAT Directive”.566 
As can be seen, the legislator has not used the expression “for consideration” (à 
titre onéreux) in this article. Even so the Court interprets factors mentioned in 
article 78 of the VAT Directive stating that “even though they do not represent 
any added value and do not constitute the financial consideration for the supply 
of the goods, they must be directly linked to that supply”.567 The term used in the 
French version is “un lien direct”. Therefore, the question is whether article 78 of 
the VAT Directive is approached in similar way as the “for consideration” concept 
in article 2 of the VAT Directive. This issue is addressed below.

In case TVI – Televisão Independente, the Court referred to its settled case 
law according to which, in order for taxes, duties, levies and charges to be included 
in the taxable amount for VAT, even though they do not represent any added value 
and do not constitute the financial consideration for the supply of services, they 
must have a direct link with that supply.568 The cases to which the Court refers are 

562 Case 154/80 Staatssecretaris van Financien v Coöperatieve Aardappelenbewaarplaats, ECLI:EU:C:1981:38, 
para 12.

563 Van Doesum – Van Kesteren – Van Norden 2016, pp. 228-229.

564 Van Doesum – Van Kesteren 2017, p. 47.

565 Article 78 (1) of the VAT Directive.

566 Article 78 (2) of the VAT Directive.

567 Case C-98/05, De Danske Bilimportører, ECLI:EU:C:2006:363, para 17. 

568 Joined cases C-618/11, C-637/11 and C-659/11, TVI – Televisão Independente SA, ECLI:EU:C:2013:789, 
para 37.
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the Commission v Poland569 and Lidl & Companhia cases.570 What these decisions 
have in common is that they do not determine the scope of VAT. In these decisions 
the Court determines whether certain taxes and charges are to be taken into 
account in the taxable amount. 

The Court’s interpretation is that “a tax has a direct link with the supply of 
commercial advertising screening services, since the chargeable events for the tax 
and for the VAT coincide and therefore the tax falls within the concept of ‘taxes, 
duties, levies and charges’ referred to in Article 11(A)(2)(a) of the Sixth Directive 
and point (a) of the first paragraph of Article 78 of Directive 2006/112”.571 The 
author sees that these decisions do not define the criterion of direct link that is 
used for determining the scope of VAT (article 2 of the VAT Directive). Instead, the 
direct link spoken of in the foresaid decisions exists if the chargeable events for 
the tax and for the VAT coincide.572 This understanding the author has is similar 
to the view taken by Van Doesum and Van Kesteren with the sole difference that 
they see that the “direct link test of Article 78(a) is different from the (traditional) 
direct link test in terms of Article 73”.573 

Regarding the relationship between the concept of “for consideration” in 
article 2 of the VAT Directive and article 78 of the VAT Directive, the author 
estimates that when the question is if the chargeable events for a tax and for 
the VAT coincide, there is clearly a transaction subject to VAT that is made for 
consideration as provided in article 2 of the VAT Directive. Hence, in this context the 
interpretation does not concern whether a transaction is effected for consideration. 

A similar interpretation on the direct link between tax and supply was taken 
in the De Danske Bilimportører case.574 In this case, the Court referred to Advocate 
General Kokott's analysis in her opinion.575 According to that view “Article 11(A)(2)
(a) of the Sixth Directive is interpreted in the light of Article 11(A)(1)(a) of the Sixth 
Directive and it is applied only to duties which are so closely connected with the 
supply of goods that they have become incorporated in the value of that supply”. 
Kokott explained that “the consideration, which constitutes the general basis for 

569 Case C-228/09, Commission v Poland, ECLI:EU:C:2010:295.

570 Case C-106/10, Lidl & Companhia, ECLI:EU:C:2011:526.

571 See joined cases C-618/11, C-637/11 and C-659/11, TVI – Televisão Independente SA, ECLI:EU:C:2013:789, 
para 42.

572 Joined cases C-618/11, C-637/11 and C-659/11, TVI – Televisão Independente SA, ECLI:EU:C:2013:789, 
para 39.

573 Van Doesum – Van Kesteren 2017, p. 50.

574 Case C-98/05, De Danske Bilimportører, ECLI:EU:C:2006:363.

575 Case C-98/05, De Danske Bilimportører, ECLI:EU:C:2006:363, para 17.
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taxation, must accordingly relate to the supply of goods inclusive of the taxes or 
duties which contribute to its value”.576 

Hence, the criterion used (the direct link) is rather similar albeit the context 
is different. In fact, what matters relating to the article 78 of the VAT Directive 
is whether the triggering event of a tax is identical to that triggering VAT, i.e. the 
supply of goods. Still, the criterion of the direct link, relevant for determining the 
scope of VAT, is not the same as the criterion used for determining whether the 
chargeable events for a tax and for the VAT coincide. Even if the taxable event of 
certain tax is the supply of the goods, it cannot be that the tax in question would 
be a financial consideration received by the seller.577 The Court’s criterion on the 
direct link concerning the interpretation of article 2 of the VAT Directive, expressly 
excludes from the scope of VAT services financed by general taxes. This is so 
because there is no direct benefit to the purchaser; the one who pays a tax is not 
considered to get something in return.578 In conclusion, the author estimates that 
the chargeable event for a certain national tax does not affect the determination 
of the scope of VAT. It is only that article 78 of the VAT Directive causes that some 
national taxes are subject to VAT as they must be included in the taxable amount 
based on article 78 of the VAT Directive. 

Further, article 2 of the VAT Directive causes no questions necessarily even 
if the taxes paid to the supplier are not those covered by article 78 of the VAT 
Directive. In this case the amounts received by the seller may still “constitute 
consideration obtained or to be obtained by the supplier, in return for the supply” 
as provided in article 73 of the VAT Directive. Then the taxable amount is not 
determined by applying article 78 but applying article 73 of the VAT Directive.579 

Moreover, as regards article 73 of the VAT Directive, the seller may obtain 
a subsidy from the third party, in which case article 73 provides that it must be 
determined whether the subsidy is “directly linked to the price of the supply”.580 It 
is also possible that the seller receives from the same customer both remuneration 
that is the consideration of the sellers’ supply and a subsidy, which is not related 
to the supply but is a donation. Here the one who gives the donation is a donor 
but at the same time is also in a position of the customer in relation towards the 

576 Opinion of Advocate General Kokott, Case C-98/05, De Danske Bilimportører, ECLI:EU:C:2006:186, para 
17.

577 See Case C-36/16, Posnania Investment SA, ECLI:EU:C:2017:361, para 33.

578 See Case C-36/16, Posnania Investment SA, ECLI:EU:C:2017:361, para 33. 

579 See Case C-256/14, Lisboagás GDL — Sociedade Distribuidora de Gás Natural de Lisboa SA, 
ECLI:EU:C:2015:387, paras 32-34. See also Van Doesum – Van Kesteren 2017, p. 57.

580 See article 73 of the VAT Directive: “In respect of the supply of goods or services, other than as referred to 
in Articles 74 to 77, the taxable amount shall include everything which constitutes consideration obtained 
or to be obtained by the supplier, in return for the supply, from the customer or a third party, including 
subsidies directly linked to the price of the supply.” 
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seller. To determine whether that transaction falls within the scope of VAT, it is 
necessary to determine whether there is a transaction for consideration as provided 
in article 2 of the VAT Directive. Undoubtedly, because there are “subsidies directly 
linked to the price of the supply” there must already be the price of the supply. 

In contrast, when there is only the subsidy, the question cannot be whether 
the subsidy is directly linked to the price. In this situation the question is whether 
the subsidy “constitutes consideration obtained or to be obtained by the supplier, in 
return for the supply”. Hence, when the amount received by the seller constitutes a 
consideration, it is not a subsidy; it is a consideration.581 To that end, the prerequisite 
in article 2 of the VAT Directive must be fulfilled; there must be a transaction 
qualified as effected for consideration. 

Further, when considering the relationship between the criterion of the direct 
link, used by the Court for interpretation of article 2 of the VAT Directive, and 
the consideration in article 73 of the VAT Directive, it should be recalled that the 
consideration in article 73 of the VAT Directive has explained the subjective value. 
Therefore, according to article 73 of the VAT Directive, the seller is allowed to set a 
price on its product that is not objectively proportional to the value of the good. The 
seller’s right to set a price that is not proportional to the value of the good, which 
right is inherent to the article 73 of the VAT Directive, does not affect whether the 
supply is effected for consideration.582 Indeed, as explained above, the subjective 
value means the value actually received by the seller. This approach excludes that 
the value of the consideration would be estimated according to objective criteria.583 

On the contrary, so far as article 2 of the VAT Directive is concerned, the 
evaluation is made objectively. When viewed objectively, the general taxes cannot 
be characterised as the consideration mentioned in article 73 of the VAT Directive. 
That is, the amount of the tax is not “the value actually given in return for the 
service supplied”.584 Article 2 in the VAT Directive, and Court’s interpretation 
on it, thus the condition of the direct link, should not be affected by the seller's 
subjective perception of the price of the good, but by the objective perception of 
whether there is a consideration that is a condition of the seller's transaction. 
From that perspective, the scope of the concept of for consideration” should not 
be considered to overlap with the concept of consideration in article 73 of the 

581 See Case C-151/13, Le Rayon d’Or SARL, ECLI:EU:C:2014:185.

582 See Case C-94/19, San Domenico Vetraria SpA, ECLI:EU:C:2020:193, paras 28 and 29: “transaction should 
be regarded as having been carried out for consideration…the amount of the consideration, in particular 
the fact that it is equal to, greater or less than, the costs which the taxable person incurred in providing 
his service, is irrelevant in that regard.” “That fact is not such as to affect the direct link between the 
services.”

583 See Case C-285/10, Campsa Estaciones de Servicio SA, ECLI:EU:C:2011:381, para 28. Also C-69/11, 
Connoisseur Belgium BVBA, ECLI:EU:C:2011:825, para 19.

584 Case C-11/15, Český rozhlas, ECLI:EU:C:2016:470, para 21.
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VAT Directive. It is just that the first “for consideration” concept delineates the 
boundaries of VAT and article 73 is applied within these boundaries. As the legal 
literature points out, the basis of taxation is formed by specific transactions,585 
and therefore they must comply with article 2 of the VAT Directive.

Therefore, when it is known that there is a transaction effected for 
consideration, when determining which amounts are part of the subjective value, it 
must rather what the supplier received in return for the supply. It the seller argues 
that the subjective value is only half the price it received from the purchaser, 
there should be a reason for that arrangement. Hence, there should be a situation 
outside the scope of VAT between the seller and the purchaser. Also, if it occurs 
that the purchaser should pay damages to the seller, it may be necessary to resolve 
whether something was paid for any goods/services provided. In this situation, 
we should not draw conclusions from the facts until they have been determined. 

However, scholars argue that there is a traditional direct link test in terms of 
article 73 of the VAT Directive.586 Next the author seeks further understanding to 
that view. Firstly, case Empire Stores Ltd concerns determining the taxable amount. 
In that case, the Court stated that there was a direct link between the supply of the 
article without extra charge and the introduction of a potential customer, since if 
the service [introducing a new customer] is not provided, no article is due from 
or supplied without extra charge.587 When making that statement, the Court is 
drawing a conclusion from the facts.588 The Court specifically explains its own 
findings on factual circumstances.589

The author estimates that a conclusion on facts is not itself a far-reaching 
interpretation of an expression written in the provision of law although the 
conclusion on factual findings illustrates the content of the provision. The criterion 
of the direct link in Empire Stores Ltd determines whether there is a transaction 
effected for consideration and thus, the facts of the case are examined against it. 
However, in Empire Stores Ltd, the interpretation of the “consideration” concept 

585 Bijl 2012, p. 263.

586 See Van Doesum – Van Kesteren 2017, p. 50.

587 Case C-33/93, Empire Stores Ltd, ECLI:EU:C:1994:225, para 16.

588 Case C-33/93, Empire Stores Ltd, ECLI:EU:C:1994:225, para 19: The Court’s interpretation in the case 
C-33/93 related to determining the concept of the consideration. The Court stated that that the taxable 
amount in respect of an article supplied without extra charge to a person who introduces herself or another 
person as a potential new customer is distinct from the taxable amount in respect of the goods bought from 
the supplier by the new customer and corresponds to the price paid by the supplier for that article. The 
Court stated further that “Where that value is not a sum of money agreed between the parties, it must, in 
order to be subjective, be the value which the recipient of the services constituting the consideration for 
the supply of goods attributes to the services which he is seeking to obtain and must correspond to the 
amount which he is prepared to spend for that purpose. Where, as here, the supply of goods is involved, 
that value can only be the price which the supplier has paid for the article which he is supplying without 
extra charge in consideration of the services in question.”

589 Case C-33/93, Empire Stores Ltd, ECLI:EU:C:1994:225, paras 13-16.



117

in article 11 of Sixth Directive was that the taxable amount of the article supplied 
without extra charge to a person who introduced the potential new customer 
corresponds to the price paid by the supplier for that article.590 In the legal literature, 
the foresaid interpretation is seen as meaning a criterion for calculating the taxable 
amount.591 Clearly the latter interpretation serves determining the taxable amount. 

However, what is not excluded in Empire Stores Ltd is that the direct link 
between the supply of goods and the provision of services was considered to be 
a prerequisite. Indeed, the Court first analysed that there is a causal connection 
between supplying the article and introducing the potential customer.592 This case 
is also seen to indicate that the exchange existed because the value of the free 
supply was understood at the level of the network organiser. For that reason, the 
exchange was deemed to take place between the retailer and the wholesaler.593

Further, in the Bertelsmann AG case, the criterion of the direct link was also 
mentioned although the case concerns the interpretation of the article 11A(1)(a) 
of the Sixth Directive. The case concerns an exchange situation and a question of 
whether a company that offers bonuses in kind, such as books, records or bicycles, 
to existing club members in return for the introduction of new members, should 
include the costs of delivering those bonuses into a taxable amount.594 The Court 
recalled that in order to interpret the term “consideration” in article 11A(1)(a) of the 
Sixth Directive, “the consideration for a supply of goods may consist of a supply 
of services, and so constitute the taxable amount within the meaning of that 
provision, if there is a direct link between the supply of goods and the supply of 
services and if the value of those services can be expressed in monetary terms”.595 
The Court then concluded that there was a direct link between the supply of the 
bonuses in kind and the introduction of new customers and the supply of goods was 
made for consideration.596 This conclusion was drawn because the consideration 
was the supply of services. That supply of services consisted of the introduction 
of new customers. 

The Court notes further that, “since the services rendered to Bertelsmann 
were remunerated by supplies of goods, their value can be expressed in monetary 
terms”.597 The Court asks then whether a direct link exists also between the delivery 

590 Case C-33/93, Empire Stores Ltd, ECLI:EU:C:1994:225, para 20.

591 See Trenta 2015, p. 174.

592 See ibid 173.

593 See Bouchard 2019, p. 454. 

594 Case C-380/99, Bertelsmann AG, ECLI:EU:C:2001:372, para 7.

595 Case C-380/99, Bertelsmann AG, ECLI:EU:C:2001:372, para 17.

596 Case C-380/99, Bertelsmann AG, ECLI:EU:C:2001:372, para 18.

597 Case C-380/99, Bertelsmann AG, ECLI:EU:C:2001:372, para 18.
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of the bonuses and that provision of a service.598 It is an important question from 
the theoretical point of view. The question is seen as indicating that “the term 
consideration requires a direct link between the supply and the remuneration”.599 
Moreover, the literature emphasise that the formulated question was essential to 
the Court.600

However, the Court solved its question stating the delivery of the bonuses in 
kind constituted a service incidental to the principal supply, which is the supply 
of the bonuses.601 The supply and the delivery of the bonuses in kind together was 
seen to form a single transaction, remunerated by consideration which consists of 
the introduction of new customers.602 Hence, the direct link between the delivery 
of the bonuses and the provision of a service exists because there is a single 
supply. Naturally, when there is a single supply for consideration, there is direct 
link between the consideration and that single supply only. 

Here in the Bertelsmann AG case too, as regards the criterion of the direct 
link, the Court seems to have drawn a conclusion from the fact. When the Court 
stated that “a supply of goods was made in consideration for a supply of services 
consisting in the introduction of new customers”, the Court interpreted article 11 
A 1 (a) of the Sixth Directive in light of its prerequisite.603 From what the Court 
solved, it is possible to say that, when there is a single supply, the consideration 
received has a direct link to the single supply as a whole. However, in Bertelsmann 
AG case, the Court did not interpret article 2 of the VAT Directive and the concept 
of “for consideration” by giving to that concept a certain meaning nor by drawing 
lines for marking its scope.604 The Court cannot have intended the Bertelsmann AG 
case to become a landmark case for recognising the scope of the “for consideration” 
concept in article 2 of the VAT Directive. However, in Bertelsmann an approach 
according to which the Court had expressly envisaged that precisely the term 
“consideration” in article 73 of the VAT Directive would be subordinated to a 
direct link test (between the supply and the remuneration) stands for the view that 
article 2 of the VAT Directive is overlapped by article 73 of the VAT Directive.605

On the other hand, it is obvious that the latter provision606 will not apply if the 
criterion of direct link is not met when article 2 of the VAT Directive is first applied. 

598 Case C-380/99, Bertelsmann AG, ECLI:EU:C:2001:372, para 19.

599 See Van Doesum – Van Kesteren – Van Norden 2016, p. 229. 

600 See Henkow 2008, p. 205.

601 Case C-380/99, Bertelsmann AG, ECLI:EU:C:2001:372, para 21.

602 Case C-380/99, Bertelsmann AG, ECLI:EU:C:2001:372, paras 20-21.

603 Case C-380/99, Bertelsmann AG, ECLI:EU:C:2001:372, para 18.

604 See Case C-380/99, Bertelsmann AG, ECLI:EU:C:2001:372.

605 See Van Doesum – Van Kesteren – Van Norden 2016, p. 229. 

606 Article 73 of the VAT Directive.
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Further, recently in the San Domenico Vetraria SpA case, the Court expressly 
stated that “there is a direct link where two services are mutually dependent on 
each other” and “that is to say, that one is made only on condition that the other is 
also made, and vice versa”.607 In San Domenico Vetraria SpA, the Court expressly 
considered whether a supply of services was effected “for consideration” within 
the meaning of article 2, point 1, of the Sixth Directive. Besides, the Court was 
able to solve the case without a rule governing taxable amount (article 73 of the 
VAT Directive). If there were overlapping provisions, this should not be possible. 
Overlapping provisions ought to be applied simultaneously.

Specifically, as article 73 and the sentence "the taxable amount shall include 
everything which constitutes consideration obtained or to be obtained by the 
supplier, in return for the supply”, is concerned, the mutual dependency between 
supply and the consideration already exists. Therefore, the author concludes from 
the general scheme of the VAT Directive that the "in return for the supply" in 
article 73 of the VAT Directive is not a prerequisite but should be read connecting 
those words to the "obtained or to be obtained". Seen from that perspective, the 
crucial thing when applying this article is to note what is obtained in return and 
not to analyse again whether there is a transaction for consideration. It should 
be noted that the literature states that the question of whether the consideration 
exists falls under article 2 and the assessment of the taxable amount concerns 
the rule governing the taxable base.608

The author concludes that when article 2 of the VAT Directive is by definition 
a prerequisite for that, article 73 of the VAT Directive applies; there should not be 
overlapping articles. The consideration provided for in article 73 should not have 
meaning beyond the limits imposed on it by article 2 as if it does, the scope of 
VAT is determined by what is stated in article governing taxable amount.

Finally, I consider the relationship of the “for consideration” concept in article 
2 of the VAT Directive and article 79 of the VAT Directive. To start with, this 
article excludes from the taxable amount price reductions and sums paid in the 
name and on behalf of the customer.609 Further, this article provides that the 
taxable amount shall not include amounts received by a taxable person from the 
customer, as repayment of expenditure incurred in the name and on behalf of 
the customer and entered in his books in a suspense account.610 Finally, article’s 
second paragraph provides that the taxable person must furnish proof of the 
actual amount of the just mentioned expenditure without right to deduct the VAT 

607 Case C-94/19, San Domenico Vetraria SpA, ECLI:EU:C:2020:193, para 26.

608 See Borgsmidt 2000, p. 144.

609 Article 79 (1) a and b of the VAT Directive.

610 Article 79 (1) (c) of the VAT Directive.
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included in it.611 It is straightforward that the one who is allowed to apply article 
79 of the VAT Directive carries on transactions “for consideration”. Without such 
a transaction, this article does not apply at all.

In conclusion, article 2 of the VAT Directive may raise questions in situations 
in which it is necessary to determine whether the remuneration received is a 
counterpart, as it may also be something else like tax, support or aid. The literature 
does not reject a view according to which, if there is a supply of goods or services, it 
is not necessarily a question of determining the taxable amount but on determining 
whether the amounts recovered by the seller from the buyer or from a third party 
are consideration and whether these amounts are received for supplying the goods 
or services.612 However, the author takes the view that situations in which the 
taxable amount has to be determined should already be clear in this respect. 
Indeed, in the latter situations it is known that the transaction is carried out to 
obtain consideration. What remains is to determine into which transactions the 
amounts received relate. 

Finally, the view on overlapping provisions might follow from situations in 
which the findings on facts are unclear. However, because of the above-mentioned 
boundary between facts and law, those situations require that the facts are 
established and at this stage the law is neither applied nor interpreted.

2.7 Conclusion on the context of the expression “for 
consideration” in article 2 of the VAT Directive

The analysis on contextual factors in connection to the concept of “for consideration” 
in article 2 of the VAT Directive revealed two main findings. First, the “for 
consideration” concept in article 2 of the VAT Directive can be approached as a 
concept with a role to play in the field of VAT. The factors around this player have 
not taken its space in the Court’s interpretation.613 For instance, article 2 of the VAT 
Directive is not defined in the Court’s case law by article 9 of the VAT Directive and 
“economic activity” referred to in the article. It is possible to conclude that the “for 
consideration” concept in article 2 of the VAT Directive, is not interpreted by the 
Court through or with the help of the economic activity concept. An opposite view, 
meaning that the interpretations of article 2 of the VAT Directive, were inspired 

611 Article 79 (2) of the VAT Directive.

612 See Kollmann 2019, p. 106.

613 See section 2.4 The relationships of the factors in article 2 of the VAT Directive. 
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in the Court’s case law by the “economic activity” concept cannot be supported 
with an analysis on Court’s case law.614 

Also, though the concept of supply is essential, it does not cover the concept of 
“for consideration”. Both are essential for VAT to apply. 615 Further, the issues that 
concern determining the taxable amount are solved by applying rules governing 
taxable amount. When the factual finding is that there is a situation in which the 
supply is followed by a consideration, this finding as such does not result from 
the application of the rules governing the taxable amount.616 

Still, by playing their role in the field of VAT, these other contextual factors 
have an effect relating to the scope of the concept of ”for consideration” in article 
2 of the VAT Directive. Hence, the exemptions were interpreted in a way that they 
are transactions for consideration falling within the scope of VAT.617 In addition, 
the interpretation of economic activity stands for the taxable person aiming to 
carry on economic activities, but this is not restricted to act due to an extensive 
interpretation of article 2 of the VAT Directive, stressing the sales transactions. 
Further, although no supplies for consideration occur, the economic activity can 
still exist.618 

Second, this “for consideration” concept in article 2 of the VAT Directive forms 
an important part of the EU VAT system. Therefore, this concept must inevitably 
reflect what the EU VAT system seeks to present. The study on the context of the 
scope of the “for consideration” concept in article 2 of the VAT Directive revealed 
that this concept needs to be fitted to serve the aims the VAT system has, because 
it would otherwise work against those aims. The author refers in particular to the 
right to deduct the VAT. Emphasising the condition of “for consideration” in the 
wrong way would restrict the right to deduct the VAT.

614 See section 2.4.1 Relationship between the taxable person and “for consideration” concept of the VAT 
Directive.

615 See section 2.4.2 Relationship between the condition of “for consideration” and the concepts “supply of 
goods” and “supply of services” in article 2 of the VAT Directive.

616 See section 2.6 The relationship between the “for consideration “concept and the rules governing the 
taxable amount. 

617 See section 2.5 VAT exemptions and “for consideration” in article 2 of the VAT Directive.

618 See section 2.3.1 Expression “for consideration” in VAT Directive.
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3 ASPECTS RELATING TO THE INTERPRETATION 
OF THE COURT OF JUSTICE

3.1 Recognising the level of difficulty by the 
interpretation method used

The question regarding which interpretation method or principle the Court follows 
is significant when examining the scope of a provision or a concept in a provision 
like the concept of “for consideration” in article 2 of the VAT Directive. This is 
because the Court must adhere to its doctrines and principles of interpretation 
when it makes interpretations of the EU legislation. Thus, the result achieved is also 
always dependent on the type of procedure that is used for achieving the result. 
Additionally, the method of interpretation may also in itself reveal something of 
the provision to be interpreted. Therefore, in this chapter, I will discuss the topic 
through interpretive principles and other guiding doctrines for decision making, 
as well as through some views stated in the literature on legal theory. The latter 
is interested in the theoretical basis of practical jurisprudence.619 To consider the 
legal theory in this chapter serves this study and is useful to it as the Court's case 
law is approached as a consistent system.620 This approach means that the Court 
is presumed to interpret the EU law in a coherent manner, with a particular focus 
on the coherency of the VAT system.

The interpretation method used, or principle followed, helps one to understand 
the nature of the subject, a provision or a concept being researched. According 
to Bengoetxea, precedents lead clear cases, and distinction between clear cases 
and hard cases is related to the existence of precedents.621 Bengoetxea explains 
that a case that is decided without AG’s opinion based on the reason that the 
case raises no new point of law indicates that the case is not a hard case for the 
Court.622 However, this distinction between clear and hard cases can be denied 
stating that such a clear distinction is not in practice possible at all. The reason 
for having another view is that the meaning of language tends to vary. The second 
reason is that this view declines the certainty of a particular norm. Therefore, this 

619 Kaisto 2005, p. 21.

620 Indeed, in legal theory the judicial order is possible to understand as a system without lacunae. See Kaisto 
2005, p. 144. 

621 Bengoetxea 2015, p. 189.

622 Ibid.
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approach only admits that the cases are either less hard or harder and no clear 
line exists between hard and clear case.623 

The author considers that the case law in which the Court interprets the 
concept of ”for consideration” in article 2 of the VAT Directive is not a collection of 
hard cases. Quite the opposite, many of those cases are at least less hard.624 Indeed, 
the approach of this study is that the meaning of the words "for consideration" 
is not presumed to vary and the assumption is that legal certainty should exist. 

On the other hand, the Court's interpretation has been noted to be difficult to 
understand.625 Therefore, I see that among the cases there are also harder cases. 
Indeed, there can even be different degrees of clarity and of hardness.626 Still, a 
clear case can be problematised.627 This does not mean that the case should be 
inevitably considered to be a hard case.

The case law in which the Court’s methods and principles of interpretation 
are formulated is listed under the heading/classification code “Interpretation of 
EU law”, in part one of the Digest of case-law. The case law listed contains several, 
different principles of interpretation.628 Sankari has listed the following methods: 
literal (grammatical/semiotic) interpretation, historical interpretation, contextual 
/systematic interpretation, comparative interpretation and teleological (dynamic) 
interpretation. According to her, there are different views on the theoretical 
hierarchy of interpretative methods.629 Some think that methods are equal, but 
there is also a view according to which, if the literal interpretation method is 
unsuccessful, then the Court must resort to other methods.630 Henkow specifically 
analysed some VAT cases.631 According to his analysis, the Court typically uses a 
combination of methods.632

According to Bengoetxea, in a clear case, the applicability of a legal rule or 
a set of legal rules to certain facts is clear and unproblematic.633 He explains that 
the interpretation in the clear cases is literal.634 In this situation, the interpretation 
operates at a pre-interpretative stage. The approach is that the stage at which 

623 See Beck 2012, pp. 49-50.

624 See section 4.2 The Court’s interpretation of the” for consideration” concept.

625 See Grousset 2019, p. 38.

626 See Bengoetxea 1993, p.184.

627 Ibid.

628 See the Digest of the case-law (The legal order of the European Union - Interpretation of EU law). ˂https://
curia.europa.eu/common/recdoc/repertoire_jurisp/bull_1/data/index_1_07.htm˃ accessed 3 July 2021.

629 See Sankari 2013, pp. 64, 67.

630 Ibid 65.

631 See Henkow 2008, pp.14-21.

632 Ibid 20.

633 Bengoetxea 1993, p. 184.

634 Ibid 188.
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the interpreter follows the literal interpretation is involved in all linguistic 
understanding. In this situation the interpreter has not specially chosen to follow 
the literal method after being puzzled.635 According to Bengoetxea’s analysis, in 
a hard case, it is not clear what legal sources should be applied to the case at 
hand or what they mean.636 According to him, in a hard case the interpretation is 
rather systematic and teleological.637 Thus, if the teleological method is used when 
interpreting the concept of ”for consideration” in article 2 of the VAT Directive, 
this indicates that the case in question is particularly difficult.

According to Raitio, one can speak of a teleological context of interpretation 
in at least two meanings. First, it refers to the compatibility of the solution with the 
objectives of the rules to be interpreted. Second, it refers to whether the solution 
achieves the objective which it pursues. From the point of view of a systematic 
interpretation, a teleological interpretation guides the interpretation context of 
the clause to be interpreted rather broadly, i.e., the clause is interpreted as part of 
the body of law of which it is a part.638 Raitio states that teleology is emphasised 
in EU law as its rules are goal-oriented and principle-oriented. According to that 
view, in such an interpretative context, a linguistic interpretation is not capable 
of providing unambiguous solutions.639 

Henkow explains that “under the teleological method, which is always 
contextual, all rules are considered to have been written with a particular aim”.640 
He also states that “the objective is routinely extracted from the preambles of the 
Directives”.641 Further, the approach in the legal literature relating to the VAT is 
that teleological method is used if the overall purpose of the article in question, 
moreover its general scheme has relevance in the interpretation. A clear wording 
of an article is seen to set a limit to the teleological method.642

The author does not consider that the cases in which the Court interprets 
the ”for consideration” concept in article 2 of the VAT Directive is a collection 
of the hardest cases. Nor does the author claim that it would be “an acte clair, 
a norm clear, where no interpretation is required”.643 Specifically, the concept in 
question would not have caused that many preliminary rulings if it were such a 
clear case. Still, the challenge in recognising such an interpretative situation is 

635 Ibid 188.

636 Ibid 184.

637 Ibid 188.

638 Raitio 2014, p. 540.

639 Ibid 541.

640 Henkow 2008, p. 19.

641 Ibid 19.

642 See Terra – Kajus 2021, 6.3.5. The teleological interpretation method.

643 See Bengoetxea 1993, p. 198.
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that the national court ought to be sure that the question would not raise doubts 
in other Member States or in the Court.644 At least if the finding is that the same 
transaction is treated differently in another Member State, the courts of final 
instance are obliged to ask for a preliminary ruling.645 

Nevertheless, with regard to the “for consideration” concept in article 2 of 
the VAT Directive, it needs to be considered whether the Court's interpretation 
of this concept in article 2 of the VAT leads, or as an opposite, does not lead, to a 
situation that could be qualified as acte éclairée. According to the literature, this 
situation exists if the Court has already decided a similar case.646 Indeed, when 
the question, not necessarily identical, is dealt with in the Court's previous case 
law, there is no obligation to ask for a preliminary ruling.647 In that situation there 
is no doubt how the substantive provision in question, hence “for consideration” 
in article 2 of the VAT Directive, is applied. 

Still, it is obvious that to consider that a provision will become exhaustively 
and definitely clear is unrealistic, as the application of a provision contains a certain 
amount of interpretation every time. However, this means that each time when 
the "for consideration" concept is applied, some meaning is given to that term.648 

The principles of interpretation have their limitations. For example, Advocate 
General Saugmandsgaard Øe explains that the prohibition of contra legem 
interpretation and the principle of the separation of powers entail that “a dynamic 
or teleological interpretation is only possible where the text of the provision itself 
is open to different interpretations”. This means that the text is ambiguous.649

The Court itself notes in one of its judgement as follows:

“According to settled case-law, it is necessary, in interpreting a provision 
of EU law, to consider not only its wording but also the context in which 
it occurs and the objectives pursued by the rules of which it is part”.650

 “In particular, where the textual and historical interpretations of a 
regulation, in particular of one of its provisions, do not permit its precise 

644 See Terra – Kajus 2021, 6.3.1. Equally obvious to the courts of the other Member States.

645 See case C-544/16, Marcandi, ECLI:EU:C:2018:540, para 66.

646 See Terra – Kajus 2021, 6.2. Acte éclairé.

647 Case 283/81, CILFIT, ECLI:EU:C:1982:335, para 14.

648 See Terra – Kajus 2021, 6.3.1. Equally obvious to the courts of the other Member States.

649 See Opinion of Advocate General Saugmandsgaard Øe in Case C-264/19, Constantin Film Verleih, 
ECLI:EU:C:2020:261, para 46.

650 Joined cases T-133/16 to T-136/16, Caisse régionale de crédit agricole mutuel Alpes Provence, 
ECLI:EU:T:2018:219, para 54.
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scope to be assessed, the legislation in question must be interpreted by 
reference to both its purpose and general structure.”651

The foregoing observation of the Court seems to imply that textual 
and historical interpretations of the provisions are the primary methods of 
interpretation, and the teleological interpretation method is applied only as a 
“mechanism of last resort”. It also seems that the historical interpretation method 
simply means making interpretation based on preparatory documents. However, 
the literature points that a comparison between the repealed provisions and those 
in force means also historical interpretation.652 Still, according to the Court, the 
ambiguity of the preparatory documents limits the applicability of this method:

“The text of Article 8 in the different language versions, considered in 
the light of the origins of the provision and the preparatory documents, 
on which the parties have based their arguments in the course of the 
proceedings, contains too many contradictory and ambiguous elements 
to provide an answer to the questions at issue. In order to interpret 
that provision, therefore, it is necessary to consider its context and the 
objective of the rules in question.”653 

The literature acknowledges the value of the historical interpretation with 
regard to the VAT.654 However, for the purposes of this study, it is important 
to note that the Court has not referred to the Sixth Directive’s proposal when 
interpreting the “for consideration” concept. Presumably because it does not offer 
additional information on the term.655 Moreover, the Second Directive’s proposal 
gives no explanation of the “for consideration” concept.656 Therefore, the historical 
interpretation method in which interpretation is based on preparatory documents 
cannot be used for considering what the scope of the “for consideration” concept 
is.657 

651 Joined cases T-133/16 to T-136/16, Caisse régionale de crédit agricole mutuel Alpes Provence, 
ECLI:EU:T:2018:219, para 55.

652 See Terra – Kajus 2021, 6.3.7. Historical interpretation method.

653 Case 11/76, Netherlands v Commission, ECLI:EU:C:1979:28, para 6.

654 See Terra – Kajus 2021, 6.3.7. Historical interpretation method.

655 See Proposal for a Sixth Council Directive on the harmonisation of legislation of Member States concerning 
turnover taxes, COM (73) 950 final.

656 See European Parliament, Procès-verbal de la séance du mardi 8 mars 1966, OJ 53, 24.3.1966, p. 750-
762.

657 The author points that the condition of onerousness has not been discussed in academic research concerning 
the birth of European VAT. See Konishi 2019.
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Hence, it is necessary to proceed on the basis of other methods of 
interpretation. The Court explains in its case law its methods in that it is necessary 
to consider not only the wording of the provision in the EU law but also the context 
in which it occurs, and the objective pursued by the rules of which it is part. The 
Court states that “similarly, the meaning and scope of terms for which EU law 
provides no definition must be determined by reference to their usual meaning in 
everyday language, while ”are also taken into account“ the context in which they 
occur and the purposes of the rules in question”.658 The contextual interpretation 
means that the whole directive based VAT system and even the EU law as a whole 
is considered and not just a particular article.659

Thus, the literal method is about considering the wording of a provision in law. 
Specifically relating to that method, the legal literature emphasises that it requires 
considering a different language version.660 In addition, the legal literature recalls 
the need to consider the language versions as a general approach.661 Further, the 
contextual method is about considering the context in which a provision in law 
occurs. The teleological method is about considering the objective and the purpose 
of the rule of law. It is also described in the literature as “a purposive reasoning”.662 
(However, according to the legal literature, the exact meaning of teleological 
interpretation is not clear. It is explained by different authors in different ways.663) 

According to Bengoetxea, the disagreements about legal interpretation can 
easily be projected in the forum of politics.664 When this happens, it is not simply 
considered that the Court has favoured systemic and dynamic considerations 
over the textual ones in its interpretation. Instead, in this situation, the Court 
is accused of overstepping its role.665 Nevertheless, the literature on the theory 
of law characterises the interpretation of the Court generally as goal-oriented.666 
Relating to VAT, the need to avoid divergences in the application of the system 
from one Member State to another is a reason to use the teleological method. It 
is explained that the search for the meaning of the VAT rules must be carried 
out in accordance with one of the objectives.667 On the other hand, the literature 

658 See Case C-550/14, Envirotec Denmark, ECLI:EU:C:2016:354, para 27.

659 See Terra – Kajus 2021, 6.3.4. Contextual interpretation method.

660 See Terra – Kajus 2021, 6.3.3. EU terminology.

661 See Terra – Kajus 2021, 6.3.2. Twenty-four authentic languages.

662 See Terra – Kajus 2021, 6.3.5. The teleological interpretation method.

663 Sankari 2013, p. 67. 

664 Bengoetxea 2015, p. 185.

665 Ibid.

666 See Paso 2009, p. 249.

667 See Bradburn 2018, p. 23. 
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mentions that the teleological interpretation method has "created controversy" 
with regard to VAT.668 

As an example of a teleological interpretation relating to the VAT Directive is 
the A Oy case.669 In this case the Court explains that it is interpreting a provision 
of the sixth VAT Directive (article 15(6) of the Sixth Council Directive 77/388/EEC) 
considering not only its wording and context but also its objectives pursued by 
the rules of which it is part.670 The advocate general also stated that he followed 
the purposive interpretation method.671 The Court accepted in this decision that 
the sale of an aeroplane to an operator who did not operate for reward chiefly on 
international routes, and who acquired that aircraft “for the purposes of exclusive 
use thereof by such an undertaking”, is exempted.672 The “radical” issue was that 
the acquirer did not operate in the air traffic business. The ambiguity of this 
judgement emerges from the discussion in the VAT committee as the UK asked 
inter alia whether the “other Member States share the UK's concern that schemes, 
where an objective is to mitigate the costs to a private individual are potentially 
abusive”.673 The VAT committee almost unanimously agreed that “the exemption on 
aircrafts shall not, under any circumstances, cover supplies made at an earlier stage 
in the commercial chain than the supply made to the taxable person acquiring the 
aircraft with a view to allowing its exclusive use by an airline, or several airlines 
each operating for reward chiefly on international routes”.674 This example of a 
teleological interpretation illustrates that it is an interpretation method which 
may cause further discussions, as compared to the other interpretation methods.

Relating to the present study, the question is whether the Court, through its 
interpretation of the concept of “for consideration” in article 2 of the VAT Directive, 
has radically influenced the development of the VAT system and whether it is done 
by making teleological interpretations. 

The criterion of direct link that the Court has developed for establishing 
whether there is a transaction for consideration has been at the heart of critical 
discussion now for over three decades.675 The idea behind the criticism can be that 
the Court is seen to go too far with its interpretation. If that is the case, as regards 

668 De la Feria 2009a, p. 262.

669 Case C-33/11, A Oy, ECLI:EU:C:2012:482.

670 See Case C-33/11, A Oy, ECLI:EU:C:2012:482. Please note that I represented the party (state as tax recipient) 
at the national level.

671 See Opinion of Advocate General Cruz Villalón in Case C-33/11, A Oy, ECLI:EU:C:2012:249, para 26.

672 See Case C-33/11, A Oy, ECLI:EU:C:2012:482.

673 VAT Committee, working paper No 758, 24 January 2013.

674 VAT Committee, 98th meeting, 25 February 2013.

675 See section 1.3. Previous research.
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the term “for consideration” in article 2 of the VAT Directive, the Court is seen to 
be making a rule and thus, keeping itself as the EU legislature. 

The criticism of the Court for overstepping its role is interesting from the 
point of view of the concept of “for consideration” in article 2 of the VAT Directive. 
Following the idea of this criticism, it is possible to ask whether the method followed 
shows if the concept of “for consideration” limits the scope of VAT serving the aims 
of a VAT system, or whether the delimitation is serving other goals. If the Court 
judges on the scope of VAT by considering the objectives of the VAT system, there 
is less room for such a criticism. 

When giving the first judgement on the “for consideration” concept,676 the 
Court had already ruled that if when read as a whole, a text remains ambiguous, 
“the function of the words in question must therefore be examined in light of 
the intention and purpose of the regulations in question”.677 Still, the Court did 
not follow the teleological method when giving its first decision on the condition 
relating to the consideration. Instead, it is apparent that it made a literal and 
logical interpretation considering the context as well. The Court has explained 
this method as follows:

“In the absence of working documents clearly expressing the intention 
of the draftsmen of a provision, the Court can base itself only on the 
scope of the wording as it is and give it a meaning based on a literal and 
logical interpretation.”678 

Thus, the Court’s first decision on the concept “à titre onéreux” is the 
Coöperatieve Aardappelenbewaarplaats case. In this judgement, the Court noted 
that the question raised must be resolved in light of all the provisions of the 
Second Directive.679 This question in the preliminary ruling concerned whether 
there was consideration within the meaning of the opening words and paragraph 
(a) of article 8 of the Second Directive. Hence, the question raised by the Hoge 
Raad concerned the interpretation of a rule governing the taxable base. The Court 
appears to rely on a literal and contextual method in interpretation even though 
the Court did not explain in more detail the interpretation method it was using 
when it made that decision.680 Still, the Court's reasoning behind the concept 
of consideration in Coöperatieve Aardappelenbewaarplaats illustrates the use of 
literal interpretation method. The fact that the interpretation was not made only 

676 Case 154/80, Coöperatieve Aardappelenbewaarplaats GA, ECLI:EU:C:1981:38.

677 Case 803/79, Roudolff, ECLI:EU:C:1980:166, para 7.

678 Case 15-60, Simon v Court of Justice, ECLI:EU:C:1961:11.

679 Case 154/80, Coöperatieve Aardappelenbewaarplaats GA, ECLI:EU:C:1981:38, para, 8.

680 Case 154/80, Coöperatieve Aardappelenbewaarplaats GA, ECLI:EU:C:1981:38, para, 8.
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on the basis of article 8 of the Second Directive reflects that it was important also 
to take the purpose of the system as a whole, as well as the context into account.

The next case after Coöperatieve Aardappelenbewaarplaats in which the 
Court stated an interpretation of article 2 of the VAT Directive was the Apple and 
Pear Development Council case.681 Advocate General Slynn wrote in his opinion 
as follows: “Each of the language versions must have been intended to have the 
same meaning and to achieve the same object. It would, therefore, be wrong to 
construe the phrase "supply ... effected for consideration" in the light of the technical 
meaning of the words in English domestic law, as it would equally be wrong 
to construe the other language texts by reference to their technical meaning in 
the appropriate domestic law.”682 This statement suggests that Advocate General 
Slynn's interpretation is not a strictly literal (grammatic/semiotic), since such an 
interpretation would lead to that the interpretation being affected by the legislation 
of a Member State. Advocate General Slynn explained that “giving such technical 
meanings to the words would be capable of producing, if not likely to produce, 
diversity rather than harmonisation”. He noted also that “the words must thus be 
construed in their Community law context as a Community law phrase, regard 
being had to the different language versions”.683 From the first sight this remark 
would seem to imply that Advocate General Slynn proposed an interpretation 
which was not strictly limited to the wording in the article in question. However, 
when Slynn's explanation is further elaborated, one can note that he was seeking 
a text-based interpretation, and the only problem here was that the language 
versions were different.

An interesting approach, although not a method mentioned by the Court, 
towards the Court’s case law is the one presented by Sankari who has analysed 
the Court’s case law using a notion of silences. These silences are elements that are 
unsaid in a judgement. According to Sankari “silences are justifications missing 
from judgements”.684 Sankari has analysed that there are silences relating to 
the line of cases, “where a legal interpretation becomes comprehensible only 
when a number of completely or partial silences complement each other or are 
complemented by a judgment that includes a more complete reply”. The challenge of 
the silence is to recognise it early. Still, “taking into account silence is necessary for 
further understanding of the Court of Justice and engage more deeply with general 
criticism concerning lack of reasoning”.685 The advice for finding out those silences 

681 Case 102/86, Apple and Pear Development Council v. Commissioners of Customs and Excise, 
ECLI:EU:C:1988:120.

682 Opinion of Advocate General Slynn, Case 102/86, Apple and Pear, ECLI:EU:C:1987:466

683 Opinion of Advocate General Slynn, Case 102/86, Apple and Pear, ECLI:EU:C:1987:466

684 Sankari 2013, p. 177.

685 Ibid.
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in legal theory is that the silences will not feature explicitly in the judgement. The 
elements to which silences are associated are said to blur the distinction between 
discovery and justification.686 

Finding the silences can also be understood by finding certain unsaid aspects 
that are behind the decision without being controversial to the decision made. 
Thus, finding the silences is not about trying to find mistakes. Still, although it 
would be interesting to consider further those matters which the Court can be 
seen to be silent about, it is necessary to proceed differently. Hence, as regards 
the silences, it must be noted that it is correct and even common to note in a legal 
research issues which are left undiscussed in a judicial decision. Such a finding does 
not involve speculation, unlike could easily be comprehended from far-reaching 
analysis on silence. Therefore, and without speculation, it can be note that unlike 
Advocate General Slynn in his Opinion, in its judgment, the Court did not effect 
a linguistic analysis based on different language versions.687

Instead, Advocate General Slynn explained the meaning of the expression 
“titre onéreux” as determined by the French dictionaries called Littré (1951) and 
Petit Robert (1979). Then he noted that according to his understanding, the phrase 
“titre onéreux” “denotes the obligation to give, or the giving of, something in return 
for a benefit received as opposed to gratuitously”.688 As the Court followed the 
Advocate General’s reasoning in its decision in the Apple and Pear Development 
Council case, the conclusion is that the criterion of the direct link is based on 
the literal and logical interpretation method. Words were construed in their 
Community law context as a Community law phrase.

Bengoetxea has explained that Sankari’s silences relate to the level of 
generality of a decision when determining the ratio decidendi, wherein the 
narrower the ratio, the fewer cases it will cover.689 The foresaid means that that 
the Court’s ratio decidendi in a judgment is applied only to cases involving similar 
circumstances or broadly, always when the Court has made an interpretation of 
the provision in question. Hence, it is possible to argue that, the ratio decidendi 
of Court's interpretation on the concept of “for consideration” in article 2 of the 
VAT Directive is broad. Accordingly, when the Court has made an interpretation 
of the provision in question, it always refers to that interpretation. 

Finally, the Court has not discussed its method of interpretation in most 
of the cases relating to the interpretation of the “for consideration” concept in 
article 2 of the VAT Directive. Still, it is possible to state that the Court used its 

686 Bengoetxea 2015, p. 213.

687 Case 102/86, Apple and Pear Development Council v. Commissioners of Customs and Excise, 
ECLI:EU:C:1988:120.

688 Opinion of Advocate General Slynn, Case 102/86, Apple and Pear, ECLI:EU:C:1987:466

689 Bengoetxea 2015, p. 201.
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interpretation concerning the “for consideration” concept in article 2 of the VAT 
Directive literal and logical method, at least at the beginning. For instance, the first 
cases Coöperatieve Aardappelenbewaarplaats690 and Apple and Pear Development 
Council691 do not consist of an analysis on the objectives of the VAT system. On the 
other hand, an opposite view is not necessarily wrong. Even if the Coöperatieve 
Aardappelenbewaarplaats case was seen as being rather simple,692 the Court’s 
decision in the Apple and Pear Development Council case was ground-breaking.

While not explaining the method of interpretation used, in its settled case law, 
the Court has referred to its own interpretation of the concept of “for consideration”. 
The Court used terms like “the Court has repeatedly held that693” or “it is apparent 
from the case-law of the Court that694” when referring to its interpretation on a 
concept “for consideration”. One could say that the interpretation is based on a 
consistent approach. This approach is already followed on the grounds that the 
Court is bound to follow its own interpretations because of the principle of uniform 
interpretation. 

3.2 The Court’s approach theorised

As set out earlier in this study, the approach is that there is a relationship 
between the rules, consistency of the system exists, and the system is interpreted 
coherently.695 Therefore, it appears necessary to consider what the theory states 
on the Court's interpretation, in other words about its reasoning. 

To start with, one approach of the legal theory and the Court’s reasoning is 
described as that it sticks to the ordinary meaning of words and to the subjective 
intention of the lawmaker, respecting the rule of law. This kind of reasoning, 
in which the analysis concerns the ordinary meaning of words is seen as a 
relatively straight-forward matter. Likewise following the subjective intention of 
the lawmaker is considered to be a clear and decisive approach.696 However, with 
this approach, when the Court uses in its reasoning, the methods of teleological 
and dynamic interpretation, it is argued, do not  respect the rule of law.697 The 

690 Case 154/80, Coöperatieve Aardappelenbewaarplaats GA, ECLI:EU:C:1981:38.

691 Case 102/86, Apple and Pear Development Council, ECLI:EU:C:1988:120.

692 Advocate General Warner in Opinion in Case 154/80 - Staatsecretaris van Financiën v. Coöperatieve 
Aardappelenbewaarplaats, ECLI:EU:C:1980:309: “My own view is that this is a very simple case and I 
need not take time to consider my opinion.”

693 Case C-11/15, Český rozhlas, ECLI:EU:C:2016:470, para 22.

694 Case C-258/95, Julius Fillibeck Söhne GmbH & Co. KG, ECLI:EU:C:1997:491, para 12.

695 See 1.6 Research methods.

696 Bengoetxea 2015, p. 212.
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literature reflects an idea that the result of this theoretical approach is that the 
doubtful situations and those containing a disagreement relating to the meaning 
of a provision become understated. Indeed, this aspect of the Court’s reasoning 
dwindles and can be compared to "following a manual, simply following the 
rules".698 

Apparently, it is possible to approach the case law on the “for consideration” 
concept in article 2 of the VAT Directive from the point of view of the above theory. 
Firstly, it seems that the Court has interpreted this concept by sticking to the 
ordinary meaning of words, which reflects that the Court has noted the intention 
of the lawmaker and respects the rule of law. Secondly, when solving a case in 
which the Court must decide whether a transaction is made for consideration, 
the Court uses its criterion on direct link which is the Court’s interpretation of 
the ”for consideration” concept. Questions whether a transaction is made against 
consideration are solved by this criterion. Therefore, it even looks like the Court 
would be following a manual when it solves any question on whether the transaction 
is made for consideration. On the other hand, it would seem that this specifically is 
not the nature of the reasoning the Court follows when interpreting article 2 of the 
VAT Directive and the “for consideration” concept. This explains the criticism of 
the Court for overstepping its role (I refer to the claims as “additional condition”). 

Further, the literature explains that in the Court’s decision making, clarity 
and precision of the language and its consistency with the provision’s context and 
purpose, enables the Court to use the literal arguments. However, clearness of the 
words does not mean that literal method is followed if the wording creates a conflict 
regarding the provision’s context and purpose. Specifically, according to Beck, the 
VAT, being a rather precise piece of secondary legislation, is an area where the 
wording of provisions has particularly importance in Court's decision making.699

Indeed, there is also rational reconstruction, hermeneutic or interpretative 
approaches to the Court’s reasoning. These theoretical approaches enable the 
Court's reasoning to be evaluated following the standards that are built on the 
base of the Court's case law.700 For instance, Beck has systematised the Court's case 
law with an idea that certain factors limit the uncertainty of the law. The idea of 
the topoi is inherent to that approach. Topoi refers to acceptable legal arguments 
that can be given in support of interpretation.701 However, the approach is that 
the Court may freely choose from among the repertoire of argumentation within 
the limits of the topoi, hence the limits of acceptable legal arguments. Indeed, 
the Court may favour the strict literal interpretation instead of the purposive 

698 Bengoetxea 2015, p. 212.

699 See Beck 2012, p. 294.

700 Bengoetxea 2015, p. 212.

701 See Beck 2012, p. 27.



134

reading.702 Still, the topoi is not limitless; for instance, ideological argumentation 
is not allowed.703 Further, an important aspect relating to the Court’s reasoning as 
regards the precedents is that their applicability can be strict even if they are stable. 
This means that a case-by-case approach is possible, despite the precedent.704

The author does not think that the view according to which the Court simply 
follows the ordinary meaning of the words “for consideration”, is contradictory 
with a view according to which the Court can also be seen to follow an approach 
reflecting its own interpretative doctrine. Indeed, the case law in which the Court 
states whether a transaction is effected for consideration is built on the Court’s own 
interpretative doctrine (the direct link). Hence, an approach in which the Court’s 
reasoning as regards the concept of “for consideration” is evaluated following the 
Court’s own standard seems appropriate. In short, the author sees that Court’s case 
law on interpretation of the “for consideration” concept reflects both an approach 
of following the ordinary meaning and at the same time the Court’s own doctrine.

Finally, only teleological and dynamic approaches seem to have not 
been followed by the Court as to the case law on the interpretation of the “for 
consideration” concept in article 2 of the VAT Directive. In light of the analysis 
above, this is understandable. Indeed, according to the analysis, the Court typically 
does not follow that method in VAT cases. Thus, the author sees that a decision 
can be ground-breaking even though no teleological method has been used. 

3.3 Principles to be considered

Returning to what is listed on theoretical aspects under the heading/classification 
code: “Interpretation of EU law”, in part one of the Digest of case-law, principles 
of interpretation along with the methods of interpretation are also mentioned. 
However, the Court does not describe these principles as “principles of 
interpretation”. Rather, they are called simply as “principles”. 

Indeed, from the historical point of view, as far as VAT is concerned, the term 
“principles of interpretation” can provoke a negative association with complexities. 
Creating complexities is against the simplicity of the VAT system. Laurés book Au 
secours de la TVA (in English “To the rescue of VAT”) was published in 1957. In 
that book Lauré was critical about complexities; in his words, these are “mauvaises 
fées”.705 That latter French term in English means evil or bad fairies. 

702 Ibid. 338.

703 Ibid 336.

704 Ibid 341.

705 Lauré 1957, pp. 15. 
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In this section, the author considers what the impact the Court’s principles 
of interpretation will be relating to the “for consideration” concept in article 2 of 
the VAT Directive. Indeed, their nature as VAT’s bad or good fairy depends on 
how they are used in decision making.

A principle mentioned under the heading/classification code: “Interpretation 
of EU law”, in part one of the Digest of case-law is “strict interpretation”. It means 
that “provisions which are in the nature of exception to a principle must be 
interpreted strictly”.706 Another principle is the “uniform interpretation” mentioned 
earlier in this study. At the heart of this principle is the idea that provisions or 
concepts taken from EU law should be interpreted uniformly, irrespective of the 
circumstances in which they are to be applied.707 Hence, when the Court keeps 
referring to its own interpretation of a “for consideration” concept, it respects this 
principle. This presumes that the content of the of “for consideration” concept does 
not change when the circumstances change. By this the author means that the 
result ought to change when conditions change, not due to a change in the used 
criterion of interpretation.

Relating to the “for consideration” concept, the principle of “independent 
interpretation” is essential. This principle means that, “in as far as a provision 
thereof makes no reference to the law of the Member States with regard to a 
particular concept, that concept must be given an independent and uniform 
interpretation throughout the European Union which must take into account the 
context of the provision and the objective pursued by the legislation in question”.708 
There is no reference to the law of the Member States in article 2 of the VAT 
Directive. The “for consideration” concept must then be interpreted independently 
from the laws of the Member States. This means that the way in which national 
contract law defines the transaction being made for consideration is irrelevant. The 
principle of independent and uniform interpretation ensures uniform application 
of EU law. If the national contractual laws were import in interpretation, there 
were no uniformity about the meaning of the ”for consideration” concept. This is 
also in line what Advocate General Slynn noted on the technical meaning of the 
words in the domestic law.709 

Moreover, there is a principle according to which “the interpretation resulting 
from the actual wording of a provision cannot be replaced by an interpretation 
based on factual considerations drawn from a particular case”.710 The Court’s 
interpretation of the concept of “for consideration” is also interesting from the 

706 Case C-360/11, Commission v Spain, ECLI:EU:C:2013:17, para 18.

707 See judgement in joined cases C-459/17 and C-460/17, SGI, para 27.

708 Case C-149/15, Wathelet, ECLI:EU:C:2016:840, para 28.

709 See Opinion of Advocate General Slynn, Case 102/86, Apple and Pear, ECLI:EU:C:1987:466

710 Case F-11/08, Mölling, ECLI:EU:F:2009:53, para 69.
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point of view of this principle. This is because it seems that in the case law 
described later in this study, the Court has drawn interpretations of the term 
“for consideration” from these factual considerations by evaluating the factual 
considerations peculiar to individual cases. I see that the Court has not replaced 
the wording of the provision in article 2 of the VAT Directive (for consideration) 
but instead it has provided a content to the words with its findings based on those 
factual considerations. 

In the Court’s case law, a method of interpretation concerning effectiveness 
(in French effet utile) has also been formulated. In a nutshell, it is a method of 
interpretation according to which preference must be given to the interpretation 
that retains provisions effectiveness. When a provision of EU law is open to several 
interpretations, the interpretation must not put the provision’s effectiveness in 
danger. This can be ensured by interpreting the provision in light of the purposes 
of the legislation of which it forms part.711 The effectiveness prohibits interpreting 
a provision in the VAT Directive in a way which would lead to a situation in which 
an interpretation would have the effect of rendering another article of the directive 
meaningless.712 Hence, when the Court formulates any interpretation about the 
concept in the VAT Directive, it needs to ensure that the “for consideration” concept 
in article 2 of the VAT Directive does not lose its meaning and aim. Moreover, 
the literature explains that solutions that cannot be applied because they are not 
reasonable and useful are against “the principle of effectiveness”.713 However, 
as explained above, it should be noted that the effectiveness is a method of 
interpretation, and it is not the same concept as the principle of effectiveness which 
is concerned with the direct effect and primacy.714 Indeed, in the legal literature, 
like in the Court’s case law, the term “principle of effectiveness” is used when 
referring to the effective enforcement of EU law in national courts and to the 
protection of rights conferred by EU law.715

The Digest of the case-law and hence, its classification on principles of 
interpretation of EU law does not contain a specific reference to the principle of 
economic reality.716 However, the Court has formulated a principle according to 
which “a consideration of economic and commercial realities is a fundamental 

711 See Opinion of Advocate General Sharpston, Case C-647/17, Srf konsulterna AB, ECLI:EU:C:2019:13, 
footnote 44.

712 See Case C-515/07, Vereniging Noordelijke Land- en Tuinbouw Organisatie, ECLI:EU:C:2009:88, paras 
37-38.

713 See Amand 2017a, pp. 449-456.

714 See on direct effect and primacy, Terra – Kajus 2021, 5. Effectiveness of EU (Indirect Tax) Law.

715 See on direct effect and primacy, Terra – Kajus 2021, 2.4.1. The principles of equivalence and effectiveness. 
See also Case C-427/10, Banca Antoniana Popolare Veneta SpA, ECLI:EU:C:2011:844, para. 42, operative 
part. 

716 See the Digest of the case-law (The legal order of the European Union - Interpretation of EU law.) ˂https://
curia.europa.eu/common/recdoc/repertoire_jurisp/bull_1/data/index_1_07.htm˃ accessed 4 July 2021.
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criterion for the application of the common system of VAT”.717 Hence, it seems that 
in particular relating to the article 2 of the VAT Directive “the economic reality of 
the transaction at issue” is a point worth mentioning and keeping in mind as well. 
Underlying that interpretation relating to economic reality is Advocate General 
La Pergola’s opinion in which he stated that, the basic criterion is that “the VAT 
system must be applied in a manner as far as possible in harmony with the actual 
economic situation”.718 This means that determining the nature of the transactions 
must be done by taking into account the economic reality and commercial realities 
and facts as they are.719 Nowadays the economic approach is reasoned with a 
reference to the importance of the economic reality in VAT law.720 This approach 
is used by the Court for connecting a contractual amount to a specific service 
when the temporal extent for using the service is uncertain.721 

In the legal literature, economic reality bridges “the apparent gap between 
the facts of the case and the relevant norms”.722 It has been analysed to be related 
in the Court’s case law to assessing the artificiality of the contracts but also other 
situations when the Court needs to construe reality “with view to an application 
of VAT”.723 In this sense it could pose a possible risk to legal certainty.724 However, 
economic reality is also connected to the need to be objective as regards the 
determinants and to the need to understand transaction’s “nature or essence”.725 
Hence, economic reality is also accepted as an approach; for instance, in respect 
of commercially agreed “free supplies” from seller to purchaser.726

Further, as regards the legal certainty, the interpretation is also a question 
of what is considered to be relevant when drawing conclusions from the facts. 

717 This principle is referred in joined cases C-53/09 and C-55/09, Loyalty Management UK Ltd and Baxi Group 
Ltd, ECLI:EU:C:2010:590, para 39. Also Case C-295/17, MEO — Serviços de Comunicações e Multimédia 
SA, ECLI:EU:C:2018:413, para 61.

718 Case C-260/95, Commissioners of Customs and Excise v DFDS, Advocate General La Pergola’s opinion, 
ECLI:EU:C:1997:20, para 32.

719 See to that direction: joined cases C-53/09 and C-55/09, Loyalty Management UK Ltd and Baxi Group 
Ltd, ECLI:EU:C:2010:590, para 40. 

720 See Opinion of Advocate General Kokott, in Case C-295/17, MEO — Serviços de Comunicações e Multimédia 
SA, ECLI:EU:C:2018:413, para 46. See also case C-295/17, MEO — Serviços de Comunicações e Multimédia 
SA, ECLI:EU:C:2018:942, para 61 and case C-43/19, Vodafone Portugal — Comunicações Pessoais SA, 
ECLI:EU:C:2020:465, para 49.

721 Grousset claims that through its economic approach, the Court of Justice has ended with a similar result 
that existed before the Sixth Directive. Thus, ‘the good old notion of industrial affairs’ defined the scope 
of VAT in France, with a reference to the taxable amount. See Grousset 2019, p. 40.

722 Van Doesum – Nellen 2020, p. 216.

723 Ibid 225.

724 Ibid 226.

725 Ibid 221.

726 Wittock 2018, p. 138. However, the author emphasises that Wittock disagrees about the consequences, 
hence the taxation of a deemed supply. Wittock points to economic reality meaning that VAT should be 
deductible when it relates to the free supplies. See Wittock 2018, p. 134. 
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Relating to article 2 of the VAT Directive and the concept of “for consideration”, 
there is a discussion concerning whether the Court ought to emphasise economic 
objectives as regard the factual findings, or choose a pure legal approach. In the 
legal literature, views have been expressed relating to this issue. According to 
Grousset, VAT in line with the original French definition is a tax the assessment 
of which requires a legal approach to the interpretation of contracts. The basis 
of that view is the analysis according to which the Court's economic approach is 
often in conflict with such a pure legal approach. The result of this analysis is that 
the Court's interpretations on the distinction between transactions falling within 
the scope of VAT and those excluded from the scope are difficult to understand. 
Also, anticipation of the Court's interpretation is seen as being difficult because 
the Court uses both the economic approach and the legal approach.727 It has also 
been noted relating to the case law on VAT treatment of the cancellation charges 
that the economic substance of the transaction is considered in the first place. 
The economic substance is seen to mean that the charging of cancellation fees 
guarantees the supplier the same profit as that which would have been received 
if the contract were not terminated.728 

The criticism of rejecting the “pure legal approach” is linked to the fact that, 
for the Court, it is irrelevant whether the amount of money in question is to be 
regarded as a remedy, damages or remuneration under national law. According to 
the Court, the assessment of whether payment of a fee is made as consideration 
for a supply of services is a question of EU law which needs to be determined 
independently of the assessment made under national law.729 Indeed, the uniform 
application of the legal concepts is particularly important for interpretation of the 
EU law.730 Hence, the principle of interpretation the Court follows when rejecting 
the called “pure legal approach” is the above-mentioned principle of independent 
and uniform interpretation.731 Likewise, in any other situation in which activities 
carried out for consideration must be distinguished from activities in which the 
”for consideration” condition is not met, the latter condition has the same meaning 
it has in accordance with the VAT Directive. 

727 Grousset 2019, p. 38.

728 Radeva 2019, pp. 11-15.

729 Case C295/17, MEO — Serviços de Comunicações e Multimédia SA, ECLI:EU:C:2018:942, para 68-69.

730 See Beck 2012, p. 194.

731 C 295/17, MEO — Serviços de Comunicações e Multimédia SA, ECLI:EU:C:2018:942, para 68-69.
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3.4 Conclusion 

Although the Court's interpretation of article 2 of the VAT Directive and the “for 
consideration” concept has raised questions and considerations, the case law in 
which the Court interprets this concept should not be approached as a collection 
of hard cases. This follows from the view that the Court has used a rather literal 
and logical interpretation method. Using this method is seen to mean that the 
case in question is a clear case. 

It is possible to ask whether the Court has considered the French meaning 
of the term “for consideration” (à titre onéreux). However, what is clear, in his 
opinion, Advocate General Slynn considered the meaning of the French expression 
“titre onéreux”, which opinion is followed by the Court. The latter term refers to an 
obligation to give or the giving of something in return for a benefit received. This 
aspect means that when the approach is that the Court is interpreting a concept 
in the VAT Directive, it cannot be said to have created any additional condition. 
On the other hand, if this approach is not accepted, it might seem that the Court 
has been more innovative than what the author thinks.732

Indeed, the approach of this study is that the method of interpretation relating 
to the “for consideration” concept in article 2 of the VAT Directive was at the early 
stage of this case law literal, logical as well as contextual and systematic. At least 
in the first two decisions relating to the criterion of the direct link, there are no 
remarks of teleological interpretations.733 Still, the Apple and Pear Development 
Council decision can be described as being ground-breaking. 

Further, when analysing the Court’s criterion on the direct link, it must be 
noted that the Court has been obliged to follow its own principles. Relating to those 
principles, the principle of “uniform interpretation” is expected to be respected as 
well as the principle of “independent interpretation”. Indeed, although the Court 
seems in essence followed just the meaning of the words “for consideration”, it also 
has followed an approach reflecting its own interpretative doctrine. Thus, the case 
law where the Court states whether a transaction is effected for consideration is 
built on the Court’s own doctrine of interpretation. Therefore, it seems that both 
arguments are true: The Court has followed the meaning of the words and its own 
interpretation. Finally, for the Court to follow its own principles, the interpretation 

732 Even so, when approached open mindedly, it is noted that well-established Court interpretations are, in 
a sense, “rules” that must be followed even though they are not formulations written by the legislator. 
However, the criticism is that the interpretation is perceived to create tension in relation to the broad 
scope of VAT and that the Court had exceeded its jurisdiction. The latter thought is easy to deal with. It is 
a view that can be tackled for instance with these Bronsword’s words: “…very obvious thought is that the 
best defence of the CJEU is that the Court was simply articulating the agreed terms of the Directive and 
that such incoherence as there might be resides in the Directive itself.” See Bronsword 2017, p. 162.

733 Case 154/80, Coöperatieve Aardappelenbewaarplaats, ECLI:EU:C:1981:38 and case 102/86, Apple and 
Pear Development Council, ECLI:EU:C:1988:120.
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should be that the interpretation of the concept of “for consideration” is in line 
with economic reality.
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4 THE COURT’S INTERPRETATION OF THE 
“FOR CONSIDERATION” CONCEPT IN  
ARTICLE 2 OF THE VAT DIRECTIVE

4.1 Introduction 

In this chapter is analysis of how the Court interprets the “for consideration” 
concept in article 2 of the VAT Directive.734 Hence, the analysis concerns what 
the meaning of the following interpretation is: “A supply of services is carried out 
‘for consideration’, within the meaning of that provision, only if there is a legal 
relationship between the provider of the service and the recipient pursuant to which 
there is reciprocal performance, the remuneration received by the provider of the 
service constituting the actual consideration for an identifiable service supplied to 
the recipient. That is the case if there is a direct link between the service supplied 
and the consideration received.”735 It follows from that description that below in the 
analysis, the approach is that the criterion of the direct link is an interpretation of 
the nature of a transaction effected for consideration.736 The author sees that this 
nature needs to be considered in light of the Court’s case law for its characteristics 
to be understood more precisely.

Therefore, the purpose of the analysis is to examine what the landmarks of 
this interpretation are. In this respect it must be noted that, the interpretation 
taken by the Court is seen to require that a case-by-case assessment be done, 
when considering whether there is a “direct link” between the supply and the 
consideration.737 Further, with regard to the analysis, it is also necessary to 
consider if there are even some other interpretations relating to the concept of 
“for consideration” that are relevant as its landmarks.

There are cases that fundamentally affect the interpretation of “supply of 
services effected for consideration”, within the meaning of article 2(1). Then there 
are other cases in which the Court’s settled interpretation of the notion “supply of 
services effected for consideration”, within the meaning of article 2(1) is applied to 
solve a particular case. Therefore, it needs to be recognised whether the Court’s 
reasoning in a particular case contains in essence an interpretation of a term. 

734 The relevant case law is mentioned in the Digest of case-law, in its part 4, under the classification code 
4.10.02.01.02.03.03, “Supply of services”. For the case law before the Treaty of Lisbon the relevant case-
law is mentioned in Digest’s part B, under the classification code B-10.02.01.02.03.03.

735 Case C-43/19, Vodafone Portugal — Comunicações Pessoais SA, ECLI:EU:C:2020:465.

736 See Sérandour 2007a, p. 28.

737 Cannas 2017, p. 92.
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To recognise this is important. Indeed, it is also possible that the interpretation 
already taken in Court’s case law on the condition of “for consideration” rather 
just affects as such when particular case is solved.

The cases that affect the interpretation of the “for consideration” concept in 
article 2 (1) of the VAT Directive profoundly are those in which the Court defines 
the concept of the notion “supply of services effected for consideration”. I call these 
cases the landmark cases. This is a term used by Advocate General Sharpstone.738 
Other terms used by the advocate generals include “the leading case”739 and “the 
standard judgment”.740 An equivalent French term is “l’arrêt de principe”741 or 
“arrêt historique”.742 

I substantiate calling certain judgements landmark cases by stating that 
the Court has not clarified its own aspects on the condition of “for consideration” 
continuously in its case law. Instead, in some cases the Court has formulated its 
doctrine for the demand of the direct link by giving it a certain meaning and in 
other cases it has solely applied it as it is already formulated.

The cases I call “landmark cases” deserve this appellation in this study because 
the aim here is to understand what the scope of the expression “for consideration” 
is. Hence, as the aim of this study is to find out what the scope for the condition of 
“for consideration” is, it is essential to analyse the meaning the Court has given to 
this concept in its case law. I do not claim that the judgements below were decisions 
of particular interest seen from the perspective of the EU law as a whole. However, 
to provide a more balanced picture of what “for consideration” means in article 2 
of the VAT Directive, cases in which the condition of “for consideration” is simply 
applied in a particular factual situation should be able to somehow distinguish 
from the cases in which the Court’s interpretation profoundly affects its meaning 
and hence, to the scope of the concept of “for consideration”. Further, it is also 
important to recall that the referring court establishes the facts.743

Still, although the landmark cases are essential when examining the scope of 
the notion of “for consideration”, other cases (in which the criterion of direct link 
is simply applied) are also important. This is as the other cases than the landmark 
cases reveal the applicability of Court’s principle of interpretation. By “principle 

738 This expression is used by Advocate General Sharpstone in Case C-100/17 P, Gul Ahmed Textile Mills Ltd, 
ECLI:EU:C:2018:214, para 40.

739 This expression is used by Advocate General Wahl in Case C-510/16, Carrefour Hypermarchés and Others, 
ECLI:EU:C:2017:929, para 52. The original language was English.

740 This expression is used in an English version of an opinion by Advocate General Geelhoed, in Case C-253/00, 
Muñoz and Superior Fruiticola, ECLI:EU:C:2001:697, footnote 17.

741 French version of the opinion of Advocate General Hogan in Case C-285/18, Irgita, ECLI:EU:C:2019:369, 
para 40. In English version the expression used is “landmark decision”.

742 French version of the opinion of Advocate General Sharpstone in C-100/17 P, Gul Ahmed Textile Mills Ltd, 
ECLI:EU:C:2018:214, para 40.

743 See Case C-62/12, Kostov, ECLI:EU:C:2013:391, paras 24-25.
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of interpretation” I refer to a systemic pattern in the Court’s reasoning. As stated 
in the literature, accepting that the Court follows certain established patterns of 
interpretation helps in re-interpreting the judgments.744 Thus, the point is that in 
the landmark cases a certain pattern is formulated, and in other cases in which the 
condition of “for consideration” is just applied, the Court follows its own pattern 
(after it has noted the facts of the case).

In the analysis below the scope of the “for consideration” concept, as 
interpreted by the Court, is examined in light of the circumstances of a case and 
without focusing in particular on the words that are used when the Court describes 
the criterion it uses. Hence, in the analysis below, the circumstances which lead to 
the conclusion that the supply depends on payment or vice versa are considered. 
The approach of this study is that the interpretation the Court has made in the 
landmark cases explained below should reveal the true content of the expression in 
article 2 of the VAT Directive “for consideration” and Court’s expression “a direct 
link between the service provided and the consideration received”. 

I infer these landmark decisions mainly by using the Digest of the case-law, 
searching the case law where the Court’s interprets the “for consideration” concept 
(à titre onéreux).745 I do not in essence follow the timeline as I try to identify related 
situations. Most cases are mentioned in the Digest of the case-law as relating to the 
supply of services (Prestations de services), but the concept of ”for consideration” 
is also noted among the cases concerning supply of goods. I shall group the cases 
under the recognised landmarks. Some cases are significant for the detection of 
more than one different landmark, because the Court points in those decisions 
to the ”for consideration” condition from different perspectives. For that reason, 
some cases needed to be analysed under more than one category.746

Below as a landmark judgment is considered, each case in which the Court 
determines the criterion on the direct link. Indeed, there are cases in which 
the Court has made an interpretation of this criterion and cases in which that 
interpretation is clarified. Thus, to establish a certain landmark several cases must 

744 Sankari 2013, p. 177.

745 See the Digest of the case-law (Internal policy of the European Union - Tax provisions - Harmonization of tax 
legislation - Value added tax – Scope - Taxable transactions - Supply of services.) ˂ https://curia.europa.eu/
common/recdoc/repertoire_jurisp/bull_4/data/index_4_10_02_01_02_03_03.htm˃ accessed 3 July 
2021.

See also the Digest of the case-law (Internal policy of the European Union - Tax provisions - Harmonization of 
tax legislation - Value added tax – Scope - Taxable transactions – Supply of goods.) ˂https://curia.europa.
eu/common/recdoc/repertoire_jurisp/bull_4/data/index_4_10_02_01_02_03_01.htm˃ accessed 3 
July 2021.

746 See Case C-263/15, Lajvér Meliorációs Nonprofit Kft, ECLI:EU:C:2016:392 and sections 4.2.1 Hypotheticality 
as landmarks, 4.2.2 Although hypotheticality is excluded, reciprocity might lack and 4.2.5 The distinction 
between an actual consideration and an artificial arrangement. See also Case C-520/14, Gemeente Borsele, 
ECLI:EU:C:2016:334 and sections 4.2.1 Hypotheticality as a landmark and 4.2.2 Although hypotheticality 
is excluded, reciprocity might lack.
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be examined. In the analysis for this study, those cases in which the Court simply 
follows the criterion as determined in an earlier case law have been excluded from 
being landmark cases. However, I will explain which landmark they are associated 
with and what interpretation they represent. I stress that in most cases, many 
issues have been resolved other than just questions relating to the definition of 
the concept of “for consideration”. I still focused on what these cases explain about 
the ”for consideration” concept as that is strictly relevant from the perspective of 
this study.

There are also cases on interpretation of article 2 of the VAT Directive that 
do not concern the criterion “for consideration” but other concepts in article 2 of 
the VAT Directive. This case law was discussed earlier in this study when going 
through the relationship of the ”for consideration” concept with the other concepts 
in article 2 of the VAT Directive.747

Table 3 shows the cases relating to the scope of VAT in which the Court 
has mentioned the “for consideration” (à titre onéreux) concept. The landmarks 
searched are among these cases.

Among these cases there are three that do not contain an interpretation of 
the ”for consideration” concept in article 2 of the VAT Directive. In the Swiss Re 
Germany Holding GmbH case the Court’s interpretation was that “a transfer for 
consideration of a portfolio of life reassurance contracts such as that at issue in the 
main proceedings constitutes a supply of services within the meaning of article 6 
of the Sixth Directive”.748 In this interpretation the Court excluded such a transfer 
was considered to be a supply of goods.749 Whether or not there was a transaction 
effected "for consideration" in itself was therefore not subject to interpretation in 
this case. Therefore, this case is not relevant to the study concerning the scope of 
the “for consideration” in article 2 of the VAT Directive concept.

The Skandia America Corp. (USA), filial Sverige case contains the Court’s 
statement according to which, “in as much as the services provided for consideration 
by a company such as SAC to its branch must be deemed, solely from the point of 
view of VAT, to have been provided to the VAT group, and inasmuch as that company 
and that branch cannot be considered to be a single taxable person, it must be 
concluded that the supply of such services constitutes a taxable transaction, under 
article 2(1)(c) of the VAT Directive”.750 In that case, the ambiguity and the possible 
interpretation of no-consideration, was linked to the interpretation of whether the 
transaction took place within a single taxable person. Therefore, that case and the 

747 See section 2.4 The relationship of the factors in article 2 of the VAT Directive

748 Case C-242/08, Swiss Re Germany Holding GmbH, ECLI:EU:C:2009:647, para 28.

749 Case C-242/08, Swiss Re Germany Holding GmbH, ECLI:EU:C:2009:647, para 25.

750 Case C-7/13, Skandia America Corp. (USA), filial Sverige, ECLI:EU:C:2014:2225, para 31.
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ambiguity resolved in it is not relevant to the study as this interpretation concerns 
the concept of the taxable person.751

In addition, there is the Gmina Wrocław case.752 The Court interpreted an 
article according to which “the transfer, by order made by or in the name of a public 
authority or in pursuance of the law, of the ownership of property against payment 
of compensation” shall be regarded as a supply of goods.753 The Court held that 
this article is a lex specialis as compared with article 2(1)(a) of that directive.754 The 
Court explained that the constitutive elements “of the concept of ‘consideration’ 
referred to in article 2(1)(a) of that directive “have been identified by the Court 
not in the context of the interpretation of Article 14(2)(a) of the VAT Directive, 
but in that of Article 2(1) of that directive”.755 Of course, it is interesting to observe 
that there is an exception to “for consideration” in article 2 of the VAT Directive.

Hence, the author sees that the Gmina Wrocław case concerns a rule that is 
an exception to the “for consideration” in article 2 of the VAT Directive.756 Further, 
the author sees that viewing the concept from the angle of the aforesaid exception 
would not bring more information on the subject of this study. 

The analysis of landmarks begins with key case law and how the interpretation 
taken in them is reflected in case law. The purpose of the analysis below is to 
highlight situations in which an interpretation relevant to the criterion is visible. 
Therefore, below each landmark is discussed separately. However, the criterion of 
the direct link is discussed through the landmarks and therefore not separately.

751 See on Case C-7/13, Skandia America Corp. (USA), filial Sverige and the concept of taxable person, Pfeiffer, S., 
Taxable Persons: VAT Grouping and Fixed Establishment, in Lang et al (Eds), CJEU  ̶  Recent developments 
in value added tax 2014, Linde, 2015, pp. 61-84. See also on the further development of that case law Case 
C-812/19, Danske Bank A/S, Danmark, Sverige Filial, ECLI:EU:C:2021:196.

752 Case C-665/16, Gmina Wrocław, ECLI:EU:C:2018:431.

753 Article 14 (2) (a) of the VAT Directive.

754 See Case C-665/16, Gmina Wrocław, ECLI:EU:C:2018:431, para 44.

755 Case C-665/16, Gmina Wrocław, ECLI:EU:C:2018:431, para 44.

756 Case C-665/16, Gmina Wrocław, ECLI:EU:C:2018:431. 
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Table 3. Cases concerning the “for consideration” concept

Case 154/80, Coöperatieve Aardappelenbewaarplaats 

Case 102/86, Apple and Pear Development Council

Case 16/93, Tolsma 

C-258/95, Julius Fillibeck Söhne

C-172/96, First National Bank of Chicago 

C-276/97, Commission of the European Communities v French Republic 

C-174/00, Kennemer golf 

C-498/99, Town and County Factors 

C-442/01, KapHag 

C-77/01, Empresa de Desenvolvimento Mineiro SGPS SA (EDM) 

C-412/03, Hotel Scandic Gåsabäck

C-465/03, Kretctechnik

C-277/05, Société thermal d’Eugénie-Les-Bains

C-371/07, Danfoss 

C-242/08, Swiss Re Germany Holding

C-40/09, Astra Zeneca UK

C-270/09, McDonald Resorts

C-93/10, GFKL

C-520/10, Lebara

C-283/12, Serebryannau vek

C-7/13, Skandia America

C-264/14, Hedqvist

C-250/14, Air France – KLM

C-11/15, Český rozhlas 

C-432/15, Baštová 

C-37/16, SWAP

C-665/16, Gmina Wrocław

C-544/16, Marcandi 

C-182/17, Ntp. Nagyszénás 

C-295/17, Meo - Serviços de Comunicações e Multimédia 

C-51/18, Commission / Autriche 

C-242/18,” UniCredit Leasing” EAD

C-43/19, Vodafone Portugal — Comunicações Pessoais SA

C-528/19, Mitteldeutsche Hartstein-Industrie AG

C-316/18, The Chancellor, Masters and Scholars of the University of 
Cambridge

C-501/19, UCMR – ADA Asociaţia pentru Drepturi de Autor a Compozitorilor

C-449/19, WEG Tevesstraße
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4.2 The Court’s interpretation of the ”for consideration” 
concept

4.2.1 Hypotheticality as a landmark 

The demand for a direct link between the service provided and the consideration 
received was mentioned first in the Coöperatieve Aardappelenbewaarplaats case.757 
However, it is not solely for this reason why Coöperatieve Aardappelenbewaarplaats 
is a landmark judgement for defining the notion “supply of services effected for 
consideration”. In particular, this case excludes from the scope of VAT those 
situations in which no consideration received by the seller exists.758 Moreover, 
the interpretation taken in Coöperatieve Aardappelenbewaarplaats can be seen 
to mean that there cannot be a direct link if the consideration in essence is 
hypothetical.759 Specifically, the Court did not accept that the consideration could 
be an assumption. In this section, the author reflects on whether hypotheticality 
serves as a landmark for the “for consideration” concept. 

In the Coöperatieve Aardappelenbewaarplaats case, the Court interpreted 
the provisions of the Second Directive.760 The question was whether a cooperative 
association ought to pay VAT, as it ran a cold-storage depot in which it laid in 
potatoes and stored them at a constant temperature for the account of its members. 
Each grower owning shares was entitled to deposit 1 000 kilograms of potatoes a 
year for each share against payment of a storage charge fixed by the cooperative and 
payable at the end of the season. However, during 1975 and 1976 the cooperative 
did not "impose or receive" any storage charge as remuneration for the services. 
Yet, the fiscal authorities thought that the cooperative had nevertheless charged 
its members something in return. In that regard, the fiscal authorities referred 
to the reduction in value of shares owing to the non-collection of their storage 
charges. On that basis, the fiscal authorities assessed that the storage service was 

757 Case 154/80, Coöperatieve Aardappelenbewaarplaats GA, ECLI:EU:C:1981:38. See Terra – Kajus 2020, 
1.3.6.1. Direct link. See also Van Doesum – Van Kesteren – Van Norden 2016, p. 128.

758 Sepulchre refers to the definition of the expression “for consideration” mentioning first case 154/80, 
Coöperatieve Aardappelen-bewaarplaats. See Sepulchre 2011, p. 52.

759 A definition given by the Dictionnaire de l’Académie Française, La 9e édition to that term is: “Dont 
l’existence est douteuse ou la réalisation incertaine.” It means something of which existence is doubtful 
or the realization uncertain.

760 Second Council Directive 67/228/EEC of 11 April 1967 on the harmonisation of legislation of Member 
States concerning turnover taxes — Structure and procedures for application of the common system of 
value added tax, articles 2 and 8 (a): Annex A, point 13.
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effected for consideration.761 The cooperative assertion was that its services were 
provided for no consideration.762 

The Court first pointed out that the question raised “must be resolved in the 
light of the entire provisions of the Second Directive”.763 This albeit the question 
in the preliminary ruling concerned interpretation of a rule governing the taxable 
base.764

The Court noted that “a provision of services is taxable, within the meaning of 
the Second Directive, when the service is provided against payment and the basis 
of assessment for such a service is everything which makes up the consideration for 
the service; there must therefore be a direct link between the service provided and 
the consideration received”. Further, the Court inferred from this that this “does not 
occur in a case where the consideration consists of an unascertained reduction in 
the value of the shares possessed by the members of the cooperative and such a loss 
of value may not be regarded as a payment received by the cooperative providing 
the services”. Then the Court excluded the option of deciding the consideration 
following an objective criterion concluding that “a provision of services for which 
no definite subjective consideration is received does not constitute a provision of 
services "against payment" and is therefore not taxable within the meaning of 
the Second Directive”.765 

In short, VAT was not charged as the decisive fact was that association had 
not charged for its services.766 Thus, the nonexistence of the definite subjective 
consideration was determinant. Clearly, the subjective value criterion is not 
satisfied if the seller’s supply is free of charge.767 

Apparently, the very first time when the condition - that there must be a direct 
link between the service provided and the consideration received - was released, 
the Court simply rejected the idea that the fiscal authorities had on consideration.768 
Thus, the Court did not see that there had been a direct link between the service 
provided and the presumed decline in the value of shares. It should be noted that 

761 See Case 154/80, Coöperatieve Aardappelenbewaarplaats GA, ECLI:EU:C:1981:38, I — Facts and written 
procedures and para 2: “However the fiscal authorities took the view that the cooperative had nevertheless 
charged its members something in return owing to the reduction in the value of their shares as a result 
of the non-collection of the storage charges for the two years in question and having assessed what was 
received in return to be the storage charge ordinarily imposed it issued a notice of assessment to additional 
tax.”

762 See Case 154/80, Coöperatieve Aardappelenbewaarplaats GA, ECLI:EU:C:1981:38, I — Facts and written 
procedures and para 3. 

763 Case 154/80, Coöperatieve Aardappelenbewaarplaats GA, ECLI:EU:C:1981:38, para, 8.

764 See section 2.6 Relationship of concept “for consideration “and rules governing the taxable amount.

765 Case 154/80, Coöperatieve Aardappelenbewaarplaats GA, ECLI:EU:C:1981:38, paras 12-14.

766 See Butler 2004, p. 92.

767 Trenta 2015, p. 158.

768 It is estimated that the Court solved a question of fact rather than a law. See Butler 2004, p 101. The idea 
of the fiscal authorities is considered creative. See Prätzler – Zawodsky 2019, p. 523.
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still the Court did not point out that the decline in the value of shares could not 
have been a consideration under any circumstances. Instead, it solved the case 
stating that a provision of services for which no definite subjective consideration is 
received is not a provision of services "against payment" and therefore not taxable. 
Certainly, the key element is that there was no definite subjective consideration. 

Apparently, the “unascertained reduction in the value of the shares” was 
considered by the Court because the fiscal authorities saw that the non-charged 
storage charges corresponded to the reduction in the value of the shares. However, 
one can see that the decline in the value of shares was only presumed to follow 
because there was no charge for storage. Converse to that situation, a determined 
reduction in a value is not excluded from being the consideration. However, the 
Court did not need to explain in which way such a reduction in the value could 
be consideration as the question concerned reduction that was not determined. 
In short, the presumed payment was hypothetical and lacked certainty.

Advocate General Warner’s opinion in Coöperatieve Aardappelenbewaarplaats 
is helpful for understanding Court’s interpretation. He wrote as follows in his 
opinion: 

“My own view is that this is a very simple case and I need not take 
time to consider my opinion. I entirely agree with the Commission's 
conclusion. The crux in my opinion is that there is nothing here that 
can be described as a “payment” within the meaning of Article 2 (a) of 
the Directive, nothing that can be described as “consideration” within 
the meaning of Article 8 — consideration for the service provided for 
the members of the association — and nothing that can be described as 
“received” by the association within the meaning of point 13 of Annex 
A. Certainly the reduction in the value of their shares suffered by the 
members cannot be so described. One cannot in my opinion escape from 
the fact that there is no payment by the members and no receipt by 
the association. To cover such a case as this, one would need a specific 
provision deeming there to be consideration where there is not.”769

In conclusion, the Coöperatieve Aardappelenbewaarplaats case demonstrates 
that in the case of a non-consideration the outcome is that article 2 of the VAT 
Directive cannot be applied at all. This is because if the VAT is applied, it means 
that the supplies are not performed free of charge. In the author’s view, the case is 
an interpretation of the nature of the supply for consideration, and hence, on the 
scope of VAT. Finally, in this case, it was established that for the factual situation 

769 Opinion in Case 154/80, Coöperatieve Aardappelenbewaarplaats, ECLI:EU:C:1980:309. 
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to be within the scope of the “for consideration” concept in article 2 of the VAT 
Directive, the consideration must be definite.770 Therefore, the criterion of the 
direct link requires there to be a consideration that is definite. 

However, the fact that the amount of consideration for a transaction 
is specified after the transaction does not indicate that the consideration is 
hypothetical. Moreover, if the parties have agreed specifically on acceptance of 
the work and if this reflects economic reality, acceptance of the work becomes a 
part of the service. For that reason, acceptance of the work may be "decisive in 
determining whether that service has in fact been supplied".771 Hence, whether 
the consideration is definite may also depend on the supply in question and the 
agreement on it. 

Likewise, in Coöperatieve Aardappelenbewaarplaats, in the author’s view, 
in GFKL Financial Services AG, the hypotheticality can be seen as being the 
reason for excluding a sale of defaulted debts from the scope of VAT. In this case 
the Court noted that “the difference between the face value of the assigned debts 
and the purchase price of those debts constitutes not the consideration for such 
a service, but a reflection of the actual economic value of the debts at the time of 
their assignment, which results from the fact that they are doubtful and from the 
increased risk of default of the debtors”.772 Hence, whether the difference between 
the nominal value of the receivables and the purchase price of these receivables is 
at some point an income to the purchaser of the receivables, depends on whether 
the debtors pay their debts. Therefore, it is a hypothetical assumption of what 
might occur. For that reason, no supply has been effected for consideration in 
terms of VAT. To conclude, as regards factoring, as stated by Terra and Kajus: “the 
Court of Justice requires an explicit consideration based on a legal relationship.”773 
In short, hypotheticality is excluded by determining the consideration. In this 
situation uncertainty or assumption is excluded.

Hypotheticality as a landmark relating to the concept of ”for consideration” 
may also be highlighted by the judgement in the Naturally Yours Cosmetics case.774 
The question in this case was whether there is a direct link between the goods 
supplied (beauty creams) for a price lower than the normal price and the value 
of the service which must be provided by purchasers (the beauty consultant) of 
the goods to seller of the goods.775

770 See Sérandour 2019, p. 19.

771 See C-224/18, Budimex S.A., ECLI:EU:C:2019:347, paras 35 and 37.

772 Case C-93/10, GFKL Financial Services AG, ECLI:EU:C:2011:700, para 25.

773 Terra – Kajus 2021, 13. Taxable Amount, 13.2.5.1. Factoring. 

774 Case 230/87, Naturally Yours Cosmetics, ECLI:EU:C:1988:508.

775 Case 230/87, Naturally Yours Cosmetics, ECLI:EU:C:1988:508, para 13.
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Naturally Yours Cosmetics agreed to sell the pot of cream to be used as a gift 
at a very low price to the beauty consultants as the consultants operated at private 
parties which they organised through hostesses. According to the Court, there 
is a direct link between the supply of the pot of cream at a very low price (from 
Naturally Yours Cosmetics to the beauty consultant) and the service provided by 
the beauty consultant to Naturally Yours Cosmetics, if the beauty consultant, who 
was unable to find a hostess to organise a party and did not provide the envisaged 
service, was obliged to return or pay to Naturally Yours Cosmetics the pot of cream 
for at the normal wholesale price. It must be emphasised that the Court left this 
matter to be decided by the national court.776 The Court pointed out that such 
a direct link must also exist between the supply of goods and the consideration 
received within the meaning of article 11 A 1 (a) of the Sixth Directive.777 

Specifically, the Naturally Yours Cosmetics778 case can be seen as a landmark 
case in the interpretation of article 2 in the VAT Directive and the condition of “for 
consideration” for two reasons. Firstly, the Court stated that the demand for the 
direct link applies also to the sale of goods.779 This of course does not highlight 
the hypotheticality as a landmark at all. Secondly, the Court determined that a 
consideration is in itself an obligation.780 This can be substantiated by pointing to 
the following condition settled by the Court for the direct link criteria to be fulfilled. 
That is, there is a direct link between the supply of the pot of cream at a very low 
price and the service provided by the beauty consultant on condition that the pot 
of cream must be returned or paid for at the normal wholesale price, if the beauty 
consultant, being unable to find a hostess to organise a party, does not provide the 
envisaged service.781 This interpretation highlights hypotheticality as a landmark. 
Hence, providing the service was a condition for obtaining the beauty product at 
a lower price. Indeed, as is noted in the literature, there was no “free lunch”.782 
Therefore, the transaction occurred within the scope of VAT.783 Consequently, 
when the consideration is itself an obligation, it is not hypothetical.784 Therefore, 
the Naturally Yours Cosmetics case illuminates that obligation is the opposite 
of hypotheticality. Of course, I am aware that the opposite of hypotheticality is 

776 Case 230/87, Naturally Yours Cosmetics, ECLI:EU:C:1988:508, para 14.

777 Case 230/87, Naturally Yours Cosmetics, ECLI:EU:C:1988:508, para 12.

778 Case 230/87, Naturally Yours Cosmetics, ECLI:EU:C:1988:508.

779 Case 230/87, Naturally Yours Cosmetics, ECLI:EU:C:1988:508, para 18.

780 See Case 230/87, Naturally Yours Cosmetics, ECLI:EU:C:1988:508, para 14.

781 See Case 230/87, Naturally Yours Cosmetics, ECLI:EU:C:1988:508, para 14.

782 See Prätzler – Zawodsky 2019, p. 524.

783 See Trenta 2015, p. 172.

784 The literature admits that the question in the case concerned a question of law. See Butler 2004, p. 101.
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linguistically rather “sure”.785 (When something is sure to happen, it happens 
without a doubt.)

The Naturally Yours Cosmetics case is seen as a difficult case with regard its 
factual context.786 Moreover, in the legal literature the way in which the Court drew 
conclusions from the facts in the Naturally Yours Cosmetics case was criticised. 
According to this criticism, Naturally Yours Cosmetics offered a discount in the 
defined circumstances because of its own benefit, and that this does not mean that 
Naturally Yours Cosmetics was supplied with that benefit, nor that the amount of 
the discount had been consideration for supply.787 The criticism arises because the 
Court did not downplay the fact that the pot of cream must be returned or paid 
for at the normal wholesale price, if the beauty consultant, being unable to find a 
hostess to organise a party, does not provide the envisaged service. Indeed, on the 
contrary, that fact was crucial to the Court. Therefore, it seems that recognising 
an obligation is essential when observing a possible supply of service effected for 
consideration. By this I do not mean that matters that are completely irrelevant 
ought to be classified as an obligation to the other party. The terms alone, in other 
words, the fact that the seller may set some terms, does not mean that the buyer 
is considered to perform an equivalent service to the seller.788

Next, the hypotheticality as a landmark is considered through the Lajvér 
case.789 That case concerns a situation in which a construction and operation of a 
water disposal system was performed by a non-profit company and the works were 
partly funded by means of State and EU aid. According to the Court, a fact that the 
price paid is higher or lower than the open market value“ is not such as to affect the 
direct link between the services supplied or to be supplied and the consideration 
received or to be received, the amount of which is determined in advance on the 
basis of well-established criteria”.790 The Court attaches importance solely to the 
fact that it is clear that the amount of the fee has been determined in advance. 
The Court deduced from the referring court’s, the Hungarian Government’s and 
the European Commission’s statements according to which the fee received or 
to be received was of a modest amount, that the fee had been determined in 
advance and on the basis of well-established criteria.791 Further, the Court infers 

785 A definition given by the Dictionnaire de l’Académie Française, La 9e édition is: ̋ Sûr se dit aussi des choses 
qui doivent arriver infailliblement.̋  The definition in English: ʺsureʺ in the sense that things must happen 
without a doubt.

786 Van Kesteren – Van Erp 2020, p. 154.

787 See Millar 2003, p.160.

788 I refer to the example of furniture that needs to be assembled by the purchaser in section 1.4. The research 
topic in the light of an example situations.

789 Case C-263/15, Lajvér Meliorációs Nonprofit Kft, ECLI:EU:C:2016:392. 

790 See Case C-263/15, Lajvér Meliorációs Nonprofit Kft, ECLI:EU:C:2016:392, paras 45-46.

791 C-263/15, Lajvér Meliorációs Nonprofit Kft, ECLI:EU:C:2016:392, para 47.



153

that an obligation to ensure that the water flows freely can be fulfilled by defined 
maintenance activities carried out at regular intervals which may give rise to 
remuneration determined in advance.792 The Court’s conclusion is that in such a 
context, the operating fee, even at a modest amount, can constitute remuneration 
for the service supplied by the applicants in the main proceedings to the owners 
of the land on which the works are situated.793 

Thus, the foregoing includes an interpretation according to which, even those 
considerations that are modest in amount, they create a direct link to the supply if 
they are determined in advance according to well-established criteria. Hence, it is 
possible to conclude that hypotheticality is excluded if the amount of consideration 
is determined in advance based on well-established criteria.794 

The Serebryannay vek EOOD case can also be considered to be relevant from 
the perspective of the hypotheticality as a landmark on the “for consideration” 
concept in article 2 of the VAT Directive. In this case the Court stated that “barter 
contracts, under which the consideration is by definition in kind, and transactions 
for which the consideration is in money are, economically and commercially 
speaking, two identical situations”.795 Furthermore it considered that “if, under a 
contract concluded with the owner of an apartment, a supplier of services to fit out 
and furnish that apartment, first, undertakes to carry out that supply of services 
at its own expense and, secondly, obtains the right to have that apartment at its 
disposal in order to use it for its business activities during the term of that contract, 
without being required to pay rent, whereas the owner recovers the improved 
apartment at the end of that contract, that supply of fitting-out and furnishing 
services falls within the category of a supply of services for consideration within the 
meaning of Article 2(1)(c) of the VAT Directive”.796 According to the Court, “there 
is thus a direct link between that supply and the consideration actually received in 
exchange by the supplier thereof, namely the right to use the apartment in question 
for its business activities during the term of the contract”.797 The Court pointed 
out that the parties to such a bilateral contract undertake to perform reciprocal 

792 C-263/15, Lajvér Meliorációs Nonprofit Kft, ECLI:EU:C:2016:392, para 47.

793 C-263/15, Lajvér Meliorációs Nonprofit Kft, ECLI:EU:C:2016:392, para 48. See also Suso 2017, p. 204.

794 Another issue is that the Court was criticised for not clarifying the differences relating to the interpretation 
of the concept of economic activity with regard to the interpretation in the case Gemeente Borsele. See 
Ismer 2016, p. 117. See also Henkow 2017, pp. 169, 171. See on economic activity and the case C-520/14, 
Gemeente Borsele section 2.4.1 Relationship between taxable person and “for consideration” concept of 
the VAT Directive. 

795 Case C-283/12, Serebryannay vek EOOD, ECLI:EU:C:2013:599, para 39.

796 Case C-283/12, Serebryannay vek EOOD, ECLI:EU:C:2013:599, para 40.

797 Case C-283/12, Serebryannay vek EOOD, ECLI:EU:C:2013:599, para 40.
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services for each other.798 Hence, in this case, the renovation replaced the lessee's 
obligation to pay the rent and in this respect no hypotheticality existed. 

Additionally, relating to hypotheticality as a landmark, it should be noted 
that from the seller’s angle, the price could even turn out to be negative. This 
situation means that seller provides the goods for the purchaser to get rid of them 
and the supplier provides a service to the seller by receiving those goods. The 
literature suggests that in this situation, the seller of the goods would avoid the 
VAT whereas the purchaser of the goods as a provider of the service would not.799 
The author considers that even this situation is solved by considering whether there 
is an obligation to pay for a good or a service provided. Hence, the interpretation 
according to which a hypothetical and possible consequence of what might amount 
in certain circumstances does not meet the requirement that the service is made 
for consideration, even as to what comes to negative prices.800 

The Court’s explanation of the criterion of direct link in its judgment in the San 
Domenico Vetraria SpA case clarifies further what this doctrine means.801 In this 
decision, the Court stated that there is a direct link when two services are mutually 
dependent on each other. The Court explained the meaning of it by spelling out that 
one service “is made only on condition that the other is also made, and vice versa”.802 
Here the Court makes reference to the Tolsma case.803 In the latter judgement, the 
Court used the description “legal relationship” and “reciprocal performance”.804 
The Court also refered to the Julius Fillibeck Söhne GmbH & Co. KG case and to 
the factual findings it made in that judgement.805 Therefore, it should be noted 
that even if the Court used new words in San Domenico Vetraria SpA (mutually 
dependent), one can see that the thought has not changed.806 Notwithstanding that, 
the Court has not previously used the term “mutually dependent” in connection 
with the criterion of the direct link.807 

798 See Case C-283/12, Serebryannay vek EOOD, ECLI:EU:C:2013:599, para 41.

799 Trinks 2017, pp. 279-281. 

800 See section 4.2.6 The situation when the amount of the consideration is hidden.

801 Case C-94/19, San Domenico Vetraria SpA, ECLI:EU:C:2020:19.

802 See Case C-94/19, San Domenico Vetraria SpA, ECLI:EU:C:2020:193, para 26. The expression ʺmutually 
dependentʺ reads in French ʺdeux prestations se conditionnent mutuellement .̋

803 Case C-94/19, San Domenico Vetraria SpA, ECLI:EU:C:2020:193 where the Court refers to its findings in 
Case C-16/93, Tolsma, ECLI:EU:C:1994:80, paras 13-20.

804 Case C-16/93, Tolsma, ECLI:EU:C:1994:80, para 14.

805 Case C-94/19, San Domenico Vetraria SpA, ECLI:EU:C:2020:193 where the Court refers to its findings in 
Case C-258/95, Julius Fillibeck Söhne GmbH & Co. KG, ECLI:EU:C:1997:491, paras 15-17.

806 The Court uses an explanation ʺdeux prestations se conditionnent mutuellement .̋

807 The term “mutually dependent” has before been used only in an opinion and by the Court in the earlier 
mentioned case Mohr that concerned the nonexistence of a supply of services. See case C-215/94, Mohr, 
ECLI:EU:C:1996:72, para 17. See also Opinion in Case C-16/93, Tolsma, ECLI:EU:C:1994:16, paras 10 and 
21.
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Relating to the identification of the landmark, as I see it, the mutual 
dependency here is the same thing as the obligation described above as an opposite 
to hypotheticality. In accordance with that, the Court in the Le Rayon d’Or SARL 
case drew itself a conclusion that sums paid by the national sickness insurance fund 
to the RCHEs were received by the latter as consideration for the care which they 
provide, as “Rayon d’Or accepted at the hearing, the RCHEs are actually obliged 
to provide services to their residents in consideration of the payment of that lump 
sum”.808 Consequently, a conclusion that there is supply “for consideration” was 
drawn from the fact that such a mutually dependency exists.809 

To recall, the mutually dependency cannot be evaluated unless the 
precondition of the supply exists.810 In the UCMR – ADA Asociaţia pentru Drepturi 
de Autor a Compozitorilor case, this necessary precondition for assessing whether 
the service is considered “for consideration” was fulfilled. That is, the holder of 
copyright in musical works authorised a performance organiser to perform those 
works for a public audience. Further, according to the Court, because the use of 
the protected work is granted at the express request of the user that pays the fee, 
this confirms the existence of “the legal relationship pursuant to which there is 
reciprocal performance” and establishes the direct link between the service and 
the actual consideration received.811 Thus, in this case the direct link exists as in 
this factual situation, hypotheticality is excluded. 

In the author’s view, the mutual dependency or legal relationship or reciprocal 
performance can be seen to follow from the wording of article 2(1)(a) and (c) of the 
VAT Directive. Likewise, as Kokott has explained, “payment of money alone (that 
is, the payment of consideration) does not make the recipient liable to tax, even 
where the recipient is a taxable person”. Instead, “he must have made a supply 
of goods or provided a service in return for the monetary payment received”.812 
Kokott states that the legal relationship must be understood broadly, as VAT is 
a general tax on consumption.813 Indeed the author sees that if the condition of 
legal relationship were understood strictly, a view that this interpretation leads 

808 Case C-151/13, Le Rayon d’Or SARL, ECLI:EU:C:2014:185, paras 32-33. See also Suso 2016, pp. 411-416.

809 See Suso 2017, p. 195.

810 See Zubeldia 2019, pp. 101-102. 

811 Case C-501/19, UCMR – ADA Asociaţia pentru Drepturi de Autor a Compozitorilor, ECLI:EU:C:2021:50, 
paras 33-35.

812 Opinion of Advocate General Kokott, Case C-295/17, MEO — Serviços de Comunicações e Multimédia SA, 
ECLI:EU:C:2018:413, para 29.

813 See Opinion of Advocate General Kokott, Case C-295/17, MEO — Serviços de Comunicações e Multimédia 
SA, ECLI:EU:C:2018:413, para 31. 
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to unintended non-taxation of private expenditure, is justified.814 The foresaid 
indicates that “mutually dependency” should also not be understood strictly. 815

On the other hand, it may also be that the broad interpretation as to the 
relationship needed between the supplier and the purchaser, is contrary to the 
principle of consumption tax. The broad interpretation of the necessary “mutually 
dependency” may cause a situation in which the only final consumer of the supplier 
chain in question does not bear the burden of VAT. When this happens, the VAT 
passed on throughout the supply chain disappears because the economic reality 
is that there is no value-adding supply chain after such a consumer. For instance, 
“renting the company car” to the employee can be done with very low compensation 
as it may also be an employer benefit. If the supply is not considered being out of 
scope of VAT, the VAT included in the car’s purchase price, does not necessarily 
feed the state’s budget (unless perhaps article 80 of the VAT Directive is applied). 

Apart from hypotheticality as a landmark, it should be noted that the positive 
definition of the criterion of the direct link set out in the San Domenico Vetraria 
SpA case816 (i.e., mutually dependency) clarifies the interpretation of the situation 
of the holding companies. Regarding holding companies, it is interpreted that 
“only payments which are the consideration for a transaction or an economic 
activity come within the scope of VAT” and “where a financial holding in another 
company is accompanied by direct or indirect involvement in the management of 
the company…in as far as involvement of that kind entails carrying out transactions 
which are subject to VAT by virtue of Article 2 of Directive 2006/112, such as the 
supply of administrative, accounting and information-technology services”.817 In 
short, it is clear that latter mentioned services are made only on the condition 
of “for consideration”. However, in the legal literature, the notion of the foresaid 
“involvement” and its practical scope is considered to be questionable. That is, 
the literature speculates that the opinion in the Sofitam SA818 case would indicate 
that even a pure holding company had a status of the taxable person. Yet, it is 
also acknowledged that the developments in the case law have shed some light 
on that notion “involvement” but according to the literature, without definitively 
clarifying it.819 Nevertheless, as this debate is about the right to deduct, it goes 
somewhat beyond the scope of the subject of this study.

In conclusion to the foregoing, hypothetical situations of “for consideration” 
are excluded from the scope of VAT were analysed. Thus, it is rather the opposite 

814 See Radeva 2019, pp. 11-15. See also Terra – Kajus 2021, 8.4.4.1. From a direct to an indirect link. 

815 See Case C-94/19, San Domenico Vetraria SpA, ECLI:EU:C:2020:193, para 26.

816 Case C-94/19, San Domenico Vetraria SpA, ECLI:EU:C:2020:193.

817 Case C-502/17, C&D Foods Acquisition ApS, ECLI:EU:C:2018:888, paras 31-32.

818 Case C-333/91, Sofitam SA, ECLI:EU:C:1993:261.

819 See Bouchet – Marx 2015, p. 18.
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to the situations that are within the scope of VAT. Of course, the analysis in this 
study does not entail that the uncertainties’ in receiving the agreed payment from 
the customer would exclude the transaction beyond the scope of VAT. 

Thus, above hypotheticality as a landmark was examined. Briefly, situations 
in which the consideration is hypothetical, just an assumption, are out of the 
scope of VAT. Next in this section, how these hypothetical situations are identified 
in Court’s case law is considered in more detail. Given that the criterion of the 
direct link has been regarded as being a demarcation which can be evaded,820 it is 
appropriate to examine how a situation in which the ”for consideration” condition 
in article 2 of the VAT Directive is not fulfilled, is recognised. Further, it is equally 
important to understand how the situation “for consideration” is identified.

In the Tolsma case, the Court needed to return to its doctrine or principle 
of interpretation – that there must be a direct link between a supply and the 
consideration.821 In the literature, the ratio decidendi of this case is explained by 
stating “that street musicians are not liable for payment of VAT because receipt of 
money is not a condition for making music”.822 Further, Kokott has stated referring 
to the case Tolsma,823 that “a service is not supplied for consideration where, 
although the undertaking receives a payment, that money is paid by the payer not 
for a consumable benefit (that is to say, not for a supply of goods or services), but 
for other reasons”.824 Kokott mentions as such a reason sympathy.825 Moreover, the 
case is also described meaning a situation “outside a contractual relationship”.826 It 
is noted that the case highlights that the taxation requires a juridical relation for 
consideration.827 In other words, the situation “for consideration” is by description 
a legal relationship. It should be also noted that the legal literature points that 
Court’s interpretation in the Tolsma case narrows the concept of a direct link.828 

The interpretation made by the Court in Tolsma focuses attention on 
situations in which services are performed without agreement.829 Although this 
case concerned the VAT treatment of playing music on streets, which may seem to 

820 See Bernier – Chetcuti – Courtois-Finaz 2010, pp. 12-13, where they make a comparison to the Maginot 
line.

821 See Case C-16/93, Tolsma, ECLI:EU:C:1994:80, para 13.

822 See Amand 2006, p. 436.

823 Case C-16/93, Tolsma, ECLI:EU:C:1994:80.

824 Opinion of Advocate General Kokott, Case C-295/17, MEO — Serviços de Comunicações e Multimédia SA, 
ECLI:EU:C:2018:413, para 31.

825 Opinion of Advocate General Kokott, Case C-295/17, MEO — Serviços de Comunicações e Multimédia SA, 
ECLI:EU:C:2018:413, para 31.

826 Bernaerts – Nathoeni 2011, p. 292.

827 See Sérandour 2014, p. 37.

828 See Prätzler – Zawodsky 2019, p. 524.

829 It should be noted that the legal literature emphasizes that “contracts as such are not normally subject to 
VAT but rather the commodities transferred as a result of such contracts”. See Hokkanen 2019, p. 97. 
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be a relatively unimportant part of business, the Court itself still keeps referring 
to its findings in this case. For instance, in the Baštová case which relates horse 
races, the Court made an analogical reasoning as in Tolsma case holding that, “it 
is apparent from the Court’s case-law that the uncertain nature of the provision 
of any payment is such as to break the direct link between the service provided 
to the recipient and any payment which may be received”.830

The Tolsma case demonstrates that there must be a some kind of deal between 
the seller and the purchaser for a transaction to be within the scope of VAT. Hence, 
the case dealt with a question whether Mr Tolsma who played a barrel organ on 
the public highway in the Netherlands and offered passers-by a collecting tin for 
their donations; and sometimes knocked on the door of houses and shops to ask 
for donations, without being able to claim any remuneration by right, was liable to 
the State for the VAT and required to declare it in its VAT receipts (output tax).831

In this decision the Court developed the criterion of the direct link further 
explaining that “it follows that a supply of services is effected 'for consideration' 
within the meaning of Article 2 (1) of the Sixth Directive, and hence is taxable, 
only if there is a legal relationship between the provider of the service and the 
recipient pursuant to which there is reciprocal performance, the remuneration 
received by the provider of the service constituting the value actually given in 
return for the service supplied to the recipient”.832

The Court noted first that there was no agreement between the parties, since 
the passers-by voluntarily make a donation, the amount of which they determine 
as they wish.833 As regards that justification, it should be noted that even if the 
donations were contractual, they would nevertheless remain outside the scope of 
VAT as mere donations.834 With that finding in mind, the Court's second reasoning 
is more relevant.

The second element that the Court took into account was that there was no 
necessary link between the musical service and the payments to which it gives 
rise.835 The Court explained that the passers-by did not request music to be played 
for them. According to the Court the paid sums did not depend on the musical 
service but on subjective motives which may bring feelings of sympathy into 
play. “Indeed, some persons place money, sometimes a considerable sum, in the 

830 Case C-432/15, Baštová, ECLI:EU:C:2016:855, para 29.

831 Case C-16/93, Tolsma, ECLI:EU:C:1994:80.

832 Case C-16/93, Tolsma, ECLI:EU:C:1994:80, para 14. 

833 Case C-16/93, Tolsma, ECLI:EU:C:1994:80, para 17.

834 The Court states in particular on donations in Case C-316/18, University of Cambridge, ECLI:EU:C:2019:559, 
para 29: “…As the donations and endowments — which are essentially made for subjective reasons on 
charitable grounds and on a random basis — are not consideration for any economic activity, the raising 
and collection of them do not fall within the scope of the VAT…”

835 Case C-16/93, Tolsma, ECLI:EU:C:1994:80, para 17.
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musician's collecting tin without lingering, whereas others listen to the music for 
some time without making any donation at all”.836

The Court added also “that a view for collecting money and actually receiving 
certain sums in so doing is of no relevance for the purpose of determining whether 
the activity in question constitutes a supply of services for consideration within 
the meaning of the Sixth Directive”.837 “The payments are entirely voluntary and 
uncertain and the amount is practically impossible to determine”, the Court 
observed and decided that “article 2 (1) of the Sixth Directive must be interpreted as 
meaning that the 'supply of services effected for consideration' within the meaning 
of that provision does not include an activity consisting in playing music on the 
public highway, for which no remuneration is stipulated, even if the musician 
solicits money and receives sums whose amount is however neither quantified 
nor quantifiable”.838

Thus, remuneration is required to be stipulated and not uncertain.839 The 
noted uncertainty follows from the fact that nobody is obliged to pay anything 
as giving money is a voluntarily act. As Matesanz states, “a mere donation would 
not be subject to VAT as there is no such direct link between provision and 
consideration”.840 Indeed, it is hypothetical that the people give money to the 
musician who plays on a street. Hence, a simple wish or speculation of having 
incomes is not the expected act for consideration.841 Consequently, when identifying 
a hypothetical situation with respect to the criterion “for consideration”, it should be 
noted whether the payments are voluntary or uncertain because of the relationship 
between the seen seller or seen purchaser.842

Further, in Town & County Factors Ltd,843 a hypothetical situation was 
excluded. In this case, the question that related to article 2 of the Sixth Directive 
was whether, when determining if there is a supply of services which is effected 
for consideration, it is important, that the supply is not based on enforceable 
obligations. The factual situation in this case was that the supply was not based on 
enforceable obligations because it was agreed that the provider is bound in honour 
only to provide the services. Although the Court did not refer in this judgement 

836 Case C-16/93, Tolsma, ECLI:EU:C:1994:80, para 17.

837 Case C-16/93, Tolsma, ECLI:EU:C:1994:80, para 18.

838 Case C-16/93, Tolsma, ECLI:EU:C:1994:80, para 19 and 20.

839 See Case C-16/93, Tolsma, ECLI:EU:C:1994:80, the operative part.

840 See Matesanz 2021, p. 7.

841 Similarly, the situation in Case C-316/18, The Chancellor, Masters and Scholars of the University of 
Cambridge, ECLI:EU:C:2019:559, para 29: “…As the donations and endowments — which are essentially 
made for subjective reasons on charitable grounds and on a random basis — are not consideration for any 
economic activity, the raising and collection of them do not fall within the scope of the VAT Directive…” 

842 In Case C-43/19, Vodafone Portugal — Comunicações Pessoais SA, ECLI:EU:C:2020:465, para 44, the Court 
states as follows: “…consideration paid by the customer is, therefore, neither voluntary and uncertain…”

843 Case C-498/99, Town & County Factors Ltd, ECLI:EU:C:2002:494.
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to the criterion of the direct link as it did in the Tolsma case,844 it could be argued 
that this criterion was relevant. I substantiate this view below.

Firstly, in the Town & County Factors Ltd case, the Court referred to the 
Tolsma case.845 Secondly, in the latter case, it had interpreted that the direct link 
necessitates that there is a legal relationship between the provider of the service 
and its recipient and that it follows from the relationship that the performance is 
reciprocal.846 Thirdly, the literature supports an understanding according to which 
the legal and reciprocal relationships are inherent to the criterion of the direct 
link.847 Indeed, it is understood that the obligation to pay the consideration results 
from the relationship.848 Fourthly, Advocate General Stix-Hackl noted in Town & 
County Factors Ltd that “The ‘legal relationship’ concerns rather the link between 
supply and consideration”.849 Hence, the interpretation in Town & County Factors 
Ltd, can be approached from the view that it concerns the criterion of a direct 
link. In the legal literature it is also considered that the terms, “legal relationship” 
and “reciprocal relationship” are seen having their own meaning from that of the 
Court’s criterion on the direct link.850 Hence, it may be seen that the direct link 
criterion, itself already a definition, has caused more definitions. The Court itself 
has described it in several ways and then the scholars have analysed it further.

Regarding the question that was at the core of the Town & County Factors 
Ltd case,851 thus whether an agreement, in which the provider is bound in honour 
only to provide the services, is a transaction subject to VAT, the Court noted as 
follows. It first observed that “it is common ground that where a competition 
such as that at issue in the main proceedings is organised there is reciprocal 
performance within the meaning of the Tolsma judgment between the organiser of 
the competition and the competitors, the remuneration received by the organiser 
in the form of entry fees constituting the value actually given in return for the 
service he supplies to the competitors”.852 According to the Court, “it cannot be 
validly maintained that no legal relationship in the Tolsma sense exists, because 
the obligation on a provider of services is not enforceable, where the impossibility 
of seeking enforcement of that obligation derives from an agreement between the 
provider of services and the recipient, such an agreement constituting the very 

844 See Case C-16/93, Tolsma, ECLI:EU:C:1994:80, para 13.

845 Case C-498/99, Town & County Factors Ltd, ECLI:EU:C:2002:494, para 18.

846 Case C-16/93, Tolsma, ECLI:EU:C:1994:80, paras 13 and 14.

847 See Pfeiffer 2016b, pp. 158-164. 

848 See Butler 2004, p. 93.

849 Opinion of Advocate General Stix-Hackl, case C-498/99, Town and County Factors Ltd, ECLI:EU:C:2001:494, 
para 37.

850 See Sepulchre 2011, p. 52. See Kollmann 2019, pp. 87, 91, 94, 100.

851 Case C-498/99, Town & County Factors Ltd, ECLI:EU:C:2002.

852 Case C-498/99, Town & County Factors Ltd, ECLI:EU:C:2002:494, para 20.
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expression of a legal relationship in that sense”.853 The Court’s conclusion was 
that “a supply of services which is effected for consideration but is not based on 
enforceable obligations, because it has been agreed that the provider is bound in 
honour only to provide the services, constitutes a transaction subject to VAT”.854

It can be inferred from the above that to the Court, the agreement in which 
the obligation on a provider of services is not enforceable, which impossibility of 
seeking enforcement of that obligation derives from an agreement between the 
provider of services and the recipient, is an agreement expressing in itself that the 
necessary legal relationship between the parties exists. This suggest is that the “for 
consideration” condition as interpreted by the Court would not be easily avoided.

The Court also noted in the Town & County Factors Ltd case that “adopting 
the approach of making the existence of a legal relationship in the Tolsma sense 
depends on the obligations of the provider of the service being enforceable would 
compromise the effectiveness of the Sixth Directive, in that it would have the 
consequence that the transactions falling within that directive could vary from 
one Member State to another because of differences which might exist between 
the various legal systems in this respect”.855 Further, the Court stated that “this 
approach would enable a taxable person to avoid paying VAT by including in his 
contracts for sales or services a term such as that at issue in the main proceedings”.856 
Hence, the terms discussed did not exclude a supply “for consideration” to exists. 
Therefore, the agreement that was present in Town & County Factors Ltd857 was 
not hypothetical.

The Gemeente Borsele case858 does not concern a situation in which a 
transaction is excluded from the scope of article 2 of the VAT Directive because 
of the hypotheticality of the consideration. However, in Gemeente Borsele, the 
situation before the Court does have a certain connecting factor with the Tolsma 
case although in Gemeente Borsele, the service in question consisted of the 
transportation of schoolchildren. The common denominator in both these cases 
is that only part of those that can be regarded as recipients of services made 
payments. In Tolsma, the Court noted inter alia that some listen to the music for 
some time without making any donation at all. In Gemeente Borsele, the factual 
situation was that concerning the transport of pupils, approximately one third of 

853 Case C-498/99, Town & County Factors Ltd, ECLI:EU:C:2002:494, para 23.

854 Case C-498/99, Town & County Factors Ltd, ECLI:EU:C:2002:494, para 24.

855 Case C-498/99, Town & County Factors Ltd, ECLI:EU:C:2002:494, para 21.

856 Case C-498/99, Town & County Factors Ltd, ECLI:EU:C:2002:494, para 22. See also Swinkels 2006, pp. 
173-181.

857 Case C-498/99, Town & County Factors Ltd, ECLI:EU:C:2002.

858 Case C-520/14, Gemeente Borsele, ECLI:EU:C:2016:334.
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parents of pupils for whom school transport was provided paid contributions.859 
Thus, in both cases, there were consumers consuming services that were supplied 
to them free of charge. By contrast to the Tolsma case, in Gemeente Borsele the 
activity was inside the scope of article 2 of the VAT Directive in the sense that 
those services were made for consideration for the purposes of article 2(1)(c) of 
the VAT Directive. This interpretation was done by following the criterion of the 
direct link.860 Thus, it is impossible to infer solely from the circumstance present 
in Tolsma that article 2 of the VAT Directive would not apply on the grounds 
that there additionally is a supply of services free of charge. The circumstances 
present in Gemeente Borsele and the Court’s conclusion of them indicate that 
the fact that there additionally exist supplies of services free of charge is without 
importance for application of article 2(1)(c) of the VAT Directive to the supplies 
that were effected for consideration.

As a conclusion to the above, in practice it may be difficult to state that 
payments either are or are not voluntary. Still, as the decision whether the 
payment is voluntary or not, although economic and commercial realities must 
be considered, it does not seem that hypotheticality is a demarcation which can 
be that easily evaded or circumvented. Importantly, in a situation in which only 
some of those to whom the service/goods are supplied to, are obliged to make 
payments, this situation alone does not allow one to infer that there would not 
exist a supply effected for consideration.

Lastly, the above-mentioned Baštová case illustrates the VAT treatment of 
arranging competitions.861 Relating to that factual context, the situation in which 
a competition exists can be even wider than just the world of sports. Indeed, the 
literature reveals that even bonuses to the company directors, presuming that they 
are taxable persons, are considered from the angle of consideration.862 Nevertheless, 
the factual situation in the Baštová case is clearer. Indeed, the hypotheticality as 
a landmark is clearly inherent to it. Unlike the company director, the horse (its 
owner) only receives the prize if it wins the race. As the literature states, the 
payment does not stem from the horse, but from its success in the race.863

The question in this case is whether the provision of a horse by its owner to 
the organiser of a race is to be regarded as a service for consideration, within the 
meaning of article 2(1)(c) of the VAT Directive.864 In its analysis, the Court “recalled 
that, pursuant to article 2(1)(c) of the VAT Directive, which defines the scope of 

859 Case C-520/14, Gemeente Borsele, ECLI:EU:C:2016:334, paras 12 and 27.

860 Case C-520/14, Gemeente Borsele, ECLI:EU:C:2016:334, para 26 and 27.

861 Case C-432/15, Baštová, ECLI:EU:C:2016:855.

862 Maeijer et al. 2017, pp. 216-223.

863 Van Kesteren 2017, p. 217.

864 Case C-432/15, Baštová, ECLI:EU:C:2016:855, para 25.
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VAT, ‘the supply of services for consideration’ is subject to VAT”.865 The Court then 
referred to its settled case law, in which it is possible to classify a supply of services 
as a “transaction for consideration”, requires only that there be a direct link between 
that supply and the consideration actually received by the taxable person. As usual, 
the Court emphasised its doctrine that “such a direct link is established if there is 
a legal relationship between the provider of the service and the recipient pursuant 
to which there is reciprocal performance, the payment received by the provider of 
the service constituting the value actually given in return for the service supplied 
to the recipient”.866 As the Court already had solved cases in which the provision 
of any payment was seen to have an uncertain nature, breaking the direct link 
between the service provided to the recipient and any payment which may be 
received, the Court was able to refer to that case law. It referred to the Tolsma 
and Cibo Participations cases.867 The Court also recalled that “it is for the national 
court to classify the activities at issue in the main proceedings in the light of the 
criteria adopted by the Court”.868 

Nevertheless, the Court did notice that one of the questions was if the “supply” 
of a horse by its owner, who is a taxable person for VAT purposes, to the organiser 
of a horse race, also is a supply of services for consideration and it did discuss it. 
In that respect the finding of the Court was “that ‘supply’ of a horse corresponds 
in fact to the participation of a horse in a horse race, for which the horse owner 
pays entrance and declaration fees”.869 The Court then stated that “the service 
provided by the horse race organiser, consisting in enabling the owner of a horse 
to have his horse participate in the horse race, cannot be regarded as effective 
consideration for the supply of a horse by the owner to the race organiser”. 870 In 
so ruling, the Court, by following the facts of the case, excluded the situation of 
exchange. 

The Court explained that “although the horse owner could possibly derive 
a benefit from that participation as a result of the increase in the value of the 
horse in the event that it is placed or the publicity gained by the horse from its 
participation, that benefit is difficult to quantify and uncertain, since it essentially 
depends on the result of the race”.871 Thus, the Court concluded that the “benefit 

865 Case C-432/15, Baštová, ECLI:EU:C:2016:855, para 27.

866 Case C-432/15, Baštová, ECLI:EU:C:2016:855, para 28.

867 See Case C-432/15, Baštová, ECLI:EU:C:2016:855, para 29.

868 Case C-432/15, Baštová, ECLI:EU:C:2016:855, para 30.

869 Case C-432/15, Baštová, ECLI:EU:C:2016:855, para 34.

870 Case C-432/15, Baštová, ECLI:EU:C:2016:855, para 35.

871 Case C-432/15, Baštová, ECLI:EU:C:2016:855, para 35.
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cannot therefore be taken into consideration for the purposes of determining the 
value actually given in return for the supply of the horse”.872     

To summarise the Baštová case, the Court solved the case following its 
interpretation settled in earlier case law and by taking into account the facts 
presented to it. In essence, in the analysis carried out by the Court, the factual 
situation in which it would have been possible to establish the reciprocal relationship 
between the horse’s owner and the organiser of the race, was excluded. That is, 
the Court noted that the supply of a horse for the purposes of its participation in 
a race does not give rise to any payment awarded for participation or any other 
direct remuneration. The Court also noted that only the owners of horses which are 
placed in the race receive a prize. It then inferred from those facts that the supply 
of a horse cannot be regarded as giving rise to effective consideration.873 In short, 
the placing of the horse gives rise to the award of prize money. 874 According to the 
Court, “even if the race organiser were to have committed himself to awarding such 
a prize, of a fixed amount known in advance, the fact remains that the award of the 
prize is thus subject to a specific performance and to a degree of uncertainty”.875 
The settled interpretative criteria emerging from the Court’s case law caused 
the conclusion that “uncertainty precludes the existence of a direct link between 
the supply of a horse and obtaining a prize”.876 Indeed, the uncertain nature of 
payments was already mentioned in the Tolsma case.877 The Court also referred 
to the Cibo Participations case in which unknown factors relating to dividends 
were highlighted.878 

The literature recognises that the Court had two arguments for excluding 
the prizes as being beyond the scope of VAT in the Baštová case. Firstly, the direct 
relationship between the service and the remuneration is missing. Secondly, there 
is uncertainty regarding the existence of the remuneration.879 Thus, in Baštová, 
the Court did not challenge its settled interpretation because there must be a 
determined consideration. Further, by not ruling to the contrary the Court adhered 

872 Case C-432/15, Baštová, ECLI:EU:C:2016:855, para 35.

873 Case C-432/15, Baštová, ECLI:EU:C:2016:855, para 36.

874 Case C-432/15, Baštová, ECLI:EU:C:2016:855, para 37.

875 Case C-432/15, Baštová, ECLI:EU:C:2016:855, para 37.

876 Case C-432/15, Baštová, ECLI:EU:C:2016:855, para 37.

877 Case C-16/93, Tolsma, ECLI:EU:C:1994:80, para 19.

878 See Case C-16/00, Cibo Participations, ECLI:EU:C:2001:495, para 43. In French version it is used a term 
“aléa” that according to the Dictionnaire de l’Académie Française means “incertitude due au hazard”, thus 
in English “uncertainty due to chance”. 

879 López 2017, p. 1008. 
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to its case law regarding the definition of the term “supply of services” as well.880 
This means that the outcome does not depend on the type of competition.881

However, the Court did not exclude that the participation of the horse in a race 
nevertheless gives rise to direct consideration by virtue of a payment awarded by 
the race organiser for participation in the race. The Court found that “the supply of 
that horse by its owner may be qualified as a ‘supply of services’ for consideration 
within the meaning of Article 2(1)(c) of the VAT Directive, if there is a payment 
awarded by the race organiser irrespective of whether or not the horse in question 
is placed in the race”.882 Thus the Court, following advocate general’s observation, 
noted that in this circumstance “the payment made by the race organiser to the 
horse owner constitutes direct consideration for the service rendered by the latter 
to the former in agreeing to let his horse participate in the event”.883

In conclusion, the Court’s preliminary ruling encompasses two options 
concerning the VAT treatment of horse races. Following the Court’s answer, the 
first option is that “the supply of a horse by its owner, who is a taxable person 
for VAT purposes, to the organiser of a horse race for the purpose of the horse’s 
participation in that race does not constitute a supply of services for consideration 
within the meaning of Article 2(1)(c) of the VAT Directive where it does not give 
rise to a payment awarded for participation or any other direct remuneration and 
where only the owners of horses which are placed in the race receive a prize, even 
if that prize is determined in advance”. Alternatively, “the supply of a horse for 
the purposes of its participation in the race constitutes a supply of services for 
consideration”. This option involves the fact that “the supply of a horse gives rise 
to the payment, by the organiser, of remuneration irrespective of whether or not 
the horse in question is placed in the race”.884

Finally, what hypotheticality means as a landmark is that one should be able 
to notice whether the consideration is either voluntary or uncertain in certain sense. 
It is the factual findings that are relevant in this respect. Indeed, a hypothesis 
of a particular course of events does not justify interpreting that a transaction 
is effected for consideration, if there is no agreement on a consideration. The 
nonexistence of the definitive consideration excludes the situation from the scope 
of VAT. This follows from the ”for consideration” condition as interpreted by the 

880 See Case C-432/15, Baštová, ECLI:EU:C:2016:855, para 38.

881 van Overbeek and Molenaar see that decision C-432/15, Baštová is strange and “disturbs the neutrality 
principle of the VAT for taxable persons”. However, they see that it concerns “only variable prize money”. 
See Van Overbeek – Molenaar 2019, pp. 106-111.

882 Case C-432/15, Baštová, ECLI:EU:C:2016:855, para 39.

883 Case C-432/15, Baštová, ECLI:EU:C:2016:855, para 39.

884 Case C-432/15, Baštová, ECLI:EU:C:2016:855, operative part 1. 
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Court. Thus, if the nature of the consideration is hypothetical, it is not directly 
linked to the service.

On the other hand, the hypothetical assumptions that by doing something 
to achieve something must be distinguished from the situations in which the 
service being sold is an opportunity in itself. In the author’s view, the latter is a 
transaction effected for consideration as provided in article 2 of the VAT Directive. 

4.2.2 Although hypotheticality is excluded, reciprocity might lack

In this section is an analysis  of the Court’s case law as to what the meaning of 
the reciprocal relationship is, hence the term that appears in the criterion of the 
direct link.885 Thus, on the basis of the Court’s reasoning, the reciprocal relationship 
means that by definition, the price is “the value actually given in return for the 
goods supplied”.886 Further, with regard to exchange contracts, the term “reciprocal 
relationship” denotes that one performance is the consideration for the other.887

Hence, the reciprocal relationship below, reciprocity, is another landmark 
for recognising whether the supply is effected “for consideration” as article 2 of 
the VAT Directive provides. Next, this landmark is examined by analysing the 
relevant case law of the Court. The analysis considers the grounds on which it 
has been developed and what it means as a landmark. 

At the timeline after the Coöperatieve Aardappelenbewaarplaats case, the 
Court applied and developed the criterion of the direct link in the Apple and Pear 
Development Council case.888 To highlight the timeline and to note that the Apple 
and Pear Development Council case is the second case in which the Court applies 
the criterion of the direct link, has certain importance. This is because it is good 
to notice the moment at which it became apparent that the meaning of the French 
version of the “for consideration” concept was discussed. This happened when the 
Advocate General gave his opinion in the Apple and Pear Development Council 
case.889 Here, the interpretation principle entailing that “the language versions 
must have been intended to have the same meaning and to achieve the same 
object”, is unimportant. That is because all versions have the same meaning, and 
they all aim to achieve the same object. For instance, the common understanding 

885 See Case C-43/19, Vodafone Portugal — Comunicações Pessoais SA, ECLI:EU:C:2020:465, para 31.

886 See Van Kesteren 2018, p. 208. See also Case C-48/97, Kuwait Petroleum (GB) Ltd, ECLI:EU:C:1999:203, 
para 26.

887 See Case C-421/17, Polfarmex, ECLI:EU:C:2018:432, para 36.

888 See Roques 2002, p. 132.

889 Opinion of Advocate General Slynn, Case 102/86, Apple and Pear, ECLI:EU:C:1987:466 dates 28 October 
1987.
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based on all language versions is that financing the state by paying taxes is only 
financing; not that we were buying a service called “the welfare state”.

The question in the Apple and Pear Development Council case related to the 
Council’s right to deduct the input VAT on services provided to it in connection with 
those of its activities funded by the mandatory charges imposed upon commercial 
growers of apples and pears. In the Apple and Pear Development Council case 
the criterion of the direct link was further developed to find out whether the 
services that the Apple and Pear Corporation Council supplied were effected for 
consideration within the meaning of article 2 (1) of the Sixth Directive as Apple 
and Pear supplied its services for mandatory charges. 

In its decision, the Court first recalled, with reference to the Coöperatieve 
Aardappelenbewaarplaats case, that “for the provision of services to be taxable 
within the meaning of the Second Directive, there must be a direct link between 
the service provided and the consideration received”.890 Next, the Court pointed 
out that “the concept of the supply of services effected for consideration within 
the meaning of Article 2 (1) of the Sixth Directive presupposes the existence of a 
direct link between the service provided and the consideration received”.891 The 
first factual finding was that the Development Council imposed mandatory charges 
on growers.892 The Court’s second factual finding was that “the Development 
Council's functions relate to the common interests of the growers”. Thirdly, the 
Court observed that the benefits deriving from the Development Council’s services 
accrue to the whole industry. That is, the possible benefits the grower receives are 
indirect, as the benefits accrue generally to the industry as a whole. Further, it 
was noted that possibly only some growers receive those benefits.893 Fourthly, the 
Court's reasoning is that the relationship between the level of the benefits which 
individual growers obtain, and the sums was inexistant. That is, the charges were 
considered to be imposed by virtue of a statutory obligation and must be paid 
whether or not the grower benefits.894

Briefly, the ratio decidendi for the approach in Apple and Pear Development 
Council is that when searching the direct link, the reason for the mandatory 
charges is relevant. It needs to be emphasised that the mandatory nature of the 
charge, hence, the obligation to pay, is now considered in a different context. This 
means that although there is an obligation and thus, the opportunity to receive 
remuneration is not hypothetical, remuneration must be received as a result of 

890 Case 102/86, Apple and Pear Development Council, ECLI:EU:C:1988:120, para 11.

891 Case 102/86, Apple and Pear Development Council, ECLI:EU:C:1988:120, para 12.

892 Case 102/86, Apple and Pear Development Council, ECLI:EU:C:1988:120, para 13.

893 Case 102/86, Apple and Pear Development Council, ECLI:EU:C:1988:120, para 14.

894 Case 102/86, Apple and Pear Development Council, ECLI:EU:C:1988:120, para 15.
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a reciprocal relationship.895 The point is that one must ask why the mandatory 
charges are paid for. 

In a situation in which a payment is made due to a statutory obligation for 
financing a service that does not directly benefit anyone, the services are not 
performed for consideration. Such fees are like taxes, paid for something that does 
not bring benefit to the one that is liable to make the payment. Indeed, it did not 
matter that the individual growers received a benefit as there was no relationship 
between the level of the benefits obtained from the services and the amount of 
the mandatory charges. This is also the case with taxes, as paying taxes allows 
for the infrastructure of society to be maintained, which benefits everyone.896 

It is perhaps worth noting that although the Court’s decision in Coöperatieve 
Aardappelenbewaarplaats related to the interpretation of the Second Directive, 
the Court now in the Apple and Pear Development Council case extends the 
interpretation on the demand of the direct link between the supply and the 
consideration also to be applied to Sixth Directive. Further, the Court interprets 
the scope rule of VAT separately from the rules governing the taxable base.

The reason for the above explained approach can be read from the opinion of 
Advocate General Slynn. Slynn compared and analysed the Second Directive and 
Sixth Directive which replaced it. From the doctrinal point of view, his analysis 
is ground-breaking. Therefore, the essentials of it are reproduced in the tables 
below. 897 

895 See Roques 2002, pp. 130-131.

896 Compare Beretta. Beretta considers that the lesson in Apple and Pear means that the provision of personal 
data by a user cannot be regarded as a consideration for EU VAT purposes if “no correlation exists between 
the amounts of the two reciprocal performances which form part of such types of transaction”. See Beretta 
2018, pp. 76-97.

897 Opinion of Advocate General Slynn, Case 102/86, Apple and Pear, ECLI:EU:C:1987:466.
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Table 4. Advocate General Slynn’s analysis in Apple and Pear on the function of the condition 
“for consideration” 

Article 2 is generally descriptive of the scope of the tax. The necessary characteristic of the 
transaction subject to VAT is that there should be a quid pro quo. Article 8 of the Second Directive 
and Article 11 of the Sixth Directive have the more precise function of defining how the taxable 
amount is to be assessed and what it is to include in particular cases. 

The object of both directives was to harmonise the laws of the Member States relating to turnover 
taxes, to establish a common system and a uniform basis of assessment. Each of the language 
versions must have been intended to have the same meaning and to achieve the same object. It 
would, therefore, be wrong to construe the phrase "supply ... effected for consideration" in light 
of the technical meaning of the words in English domestic law, as it would equally be wrong to 
construe the other language texts by reference to their technical meaning in the appropriate 
domestic law. To give such technical meanings to the words would be capable of producing 
diversity rather than harmonisation. The words must thus be construed in their Community law 
context as a Community law phrase, regard being had to the different language versions. 

The phrase "against payment" in Article 2 of the Second Directive was changed to "for 
consideration" in Article 2 of the Sixth Directive. That change seems likely to have been made to 
make it clear that what is received in return for services does not necessarily have to be cash. The 
language versions which were official at the time when the Second Directive was adopted provided 
in Article 2, of the French text, "à titre onéreux", of the German, "gegen Entgelt", of the Italian, "a 
titolo oneroso", of the Dutch, "onder bezwarende titel ". 

The Dictionnaire Littré (1951) defines "titre onéreux" as "celui par lequel on acquiert une chose 
sous la condition d'acquitter certaines charges", Petit Robert (1979) as "la condition d'acquitter 
une charge, une obligation". Its opposite is "à titre gratuit". The phrase denotes the obligation to 
give or the giving of, something in return for a benefit received as opposed to gratuitously. The 
Italian and Dutch texts have similar meanings. "Gegen Entgelt" is defined as "against payment" 
(Langenscheidt' s Dictionary 1979) as opposed to "ohne Entgelt" which is "free of charge ". 
"Entgelt" is "the performance which the parties regard as the economic equivalent for another 
performance". 

The phrase "against payment" subsequently adopted in the English version of the Second 
Directive fell to be construed more broadly than "for money" and that it meant the same as "for 
consideration" in the Sixth Directive adopted after the United Kingdom joined the Community. In 
the other language versions, the relevant words in Article 2 were the same in both the Second and 
the Sixth Directives, thus showing that no change in meaning was intended. 

The English language version of the Second Directive in Article 8 speaks of "the consideration 
for the supply" and defines it in more detail in paragraph 13 of Annex A; Article 11 of the Sixth 
Directive defines the taxable amount in terms of the consideration which has been or is to be 
obtained by the supplier from the purchaser and includes all taxes and duties and packing and 
other expenses. 

To carry over the definition of consideration in paragraph 13 of Annex A of the Second Directive 
to Article 2 of the Sixth Directive, is not a necessary exercise, though obviously if the supply is 
for a consideration, the full consideration will be that obtained by applying the rules in Article 11. 
It is sufficient for the purposes of Article 2 that the services should not be rendered gratuitously 
but should be for some form of payment. Ascertaining the precise value of the payment is a later 
exercise. 

The difference between the functions of the Articles is shown by the other language versions. 
There is thus no identity of language between Article 2 and the words defining the taxable amount 
in the later Article. It is only the English version which has the same term though used for different 
purposes. 

Article 2 can be looked at alone, and the essential question is whether the payment of a statutory 
charge based on land holding or number of productive units, here trees, is to be treated as 
payment for the exercise of functions of the kind specified. 
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It should be noted that Slynn's analysis contains the core findings. Firstly, 
Slynn’s opinion shows that article 2 of the VAT Directive can be looked at alone 
and thus, separately from the rules governing the taxable amount. The Court 
followed it and therefore, the relevant issue was how the term “for consideration” 
is to be interpreted by virtue of its content and context. 

With regard to examining whether or not there was the direct link between the 
supply of services and the consideration received the Court attached importance 
to the following facts: The charges were mandatory and Development Council's 
functions related to the common interests of the growers. Consequently, by 
reaching these findings the Court followed Slynn’s reasoning. 

Table 5. The essential factual findings in Apple and Pear case by Advocate General Slynn 

The council's functions are exercised in the interests of the industry as a whole.

The absence of any consensual element in the payment and the lack of control by 
individual growers over what the Council does for them are pointers to the levy not 
being in any real sense a payment for particular services.

The essence of the supply of services for consideration is that the payment should be 
“for” the services rendered.

The obligation is to pay to meet the Council's expenses for improving the industry. The 
obligation is not to pay for what is individually received.

Still, it seems that in Apple and Pear Development Council, the Court paid more 
attention to the fact that charges were mandatory compared to what the advocate 
general said about this aspect. According to the Advocate General Slynn, the fact 
that the levy is obligatory may not be conclusive against it being consideration.898 
In other words, the Advocate General maintained that a consideration can be 
received as a result of a non-voluntary relationship. Instead, the Court seems to 
emphasise that levies based on an obligation do not necessarily have a direct link 
to any benefit received. Indeed, it observed that the charges imposed by virtue 
of a statutory obligation are always recoverable as a debt, whether or not there is 
service conferring a benefit. Moreover, the Court remarked that these facts show 
that the basis of the payment is as an obligation to make a payment and not a 
commitment to pay for any benefit received. 

The literature points out that as the taxes are based on the budget laws, the tax 
incomes are intended to be used for financing the public services. Therefore, a tax 
payment does not follow from a certain service supplied by the public authority.899 
Furthermore, the author points out that a private sector actor might be in a similar 
situation when it collects funds for something that does not benefit those who 

898 Opinion of Advocate General Slynn, Case 102/86, Apple and Pear, ECLI:EU:C:1987:466.

899 See Van Kesteren 2018, p. 211.
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are imposed to make those payments. Additionally, the value of the tax income 
collected is not in proportion to the single service that is used by the citizens.

Hence, it is clear from the Court’s case law that the payments that are 
comparable to taxes do not relate to the supply of goods or services for consideration 
in the meaning of article 2 of the VAT Directive. The Court expressly stated in 
the Posnania Investment SA case, that “the obligation of the taxpayer, as a debtor 
owing a tax debt, to make payment to the tax authorities, as creditor of that 
debt, is unilateral in nature inasmuch as the payment of the tax by that taxpayer 
results only in the statutory discharge of its tax debt, even if this is done, as in the 
present case, by means of the provision of immovable property”.900 According to the 
Court, “a tax is a compulsory charge imposed by the sovereign power of the public 
authorities on the resources of persons coming under their fiscal jurisdiction. That 
charge is intended to be used, through public budgets, for services in the public 
interest. Such a charge, whether it relates to a sum of money or, as in the present 
case, to tangible property, does not result in any performance on the part of the 
public authority or, therefore, in any corresponding performance on the part of the 
taxable person”.901 For that reason, the Court concluded that “consequently, there 
is no legal relationship entailing reciprocal performance”.902 The Court’s conclusion 
was that “a transaction providing property in lieu of payment, the purpose of 
which is to discharge a tax debt, cannot be considered to be a transaction effected 
for consideration within the meaning of Article 2(1)(a) of the VAT Directive, and 
cannot be subject to VAT”.903 It can be observed that a contrary interpretation 
would have meant that something is obtained in return for the payment of the 
tax, which something would then be a consideration for the payment of the tax. 
When interpreted in this way, activities financed solely with taxes fall outside the 
scope of VAT. In addition, the literature seems to support this view, as it states 
that the significant issue in Posnania Investment SA was that there was no supply 
of services on the part of the tax authorities.904

However, in the opinion of Terra and Kajus, if the State allows payment in 
kind, final consumption by that State, if applicable, should be subject to tax.905 
They view the matter from the viewpoint that, in any event, the state receives 
the supply of goods. Terra and Kajus do not consider that the transferor merely 
offsets a debt to the State in this way, without receiving anything that has direct 
link to the transfer of the asset. Their perspective is based on an examination of 

900 Case C-36/16, Posnania Investment SA, ECLI:EU:C:2017:361, para 33.

901 Case C-36/16, Posnania Investment SA, ECLI:EU:C:2017:361, para 34.

902 Case C-36/16, Posnania Investment SA, ECLI:EU:C:2017:361, para 35.

903 Case C-36/16, Posnania Investment SA, ECLI:EU:C:2017:361, para 36.

904 See Van Kesteren 2018, p. 215. 

905 Terra – Kajus 2020, 3.2.5.1. Acting as such. 
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the position of the state. The Court, on the other hand, examines whether the 
seller receives consideration from the State, that is, whether the State provides 
the seller with something for which the seller pays. 

Somewhat analogically with the Posnania Investment SA case, the Court 
concluded in the Mitteldeutsche Hartstein-Industrie AG case that an agreement 
according to which a company took charge “of the extension of the municipal 
road” and being granted “the authorisation to operate the limestone quarry”, 
did not constitute “a legal framework pursuant to which reciprocal services are 
exchanged”.906 The Court pointed out firstly that “the works in question in the 
main proceedings were carried out on a road belonging to a municipality, whereas 
the authorisation to operate the limestone quarry was issued by the Regional 
Council”.907 Further, it was noted by the Court that “the decision to grant the 
authorisation to operate that quarry is a unilateral decision”. The Court held that an 
“unilateral act by a public authority cannot, in principle, impose a legal relationship 
entailing reciprocal performance”.908 The literature gives an explanation of the 
term “unilateral legal act”. According to that explanation, it means that there 
is no freedom to.909 In addition, the Court maintained that “the works for the 
extension of the municipal road in question did not give rise to the payment of 
any monetary consideration”.910 

Further, when considering the factual situation in light of the Mitteldeutsche 
Hartstein-Industrie AG's agreement, the literature points out that as the road 
upgraded by the company was public, the corporation did not enjoy exclusivity 
with regard to the road because everybody was allowed to use it.911 From the 
angle of the criterion of direct link, this is an interesting fact. However, in contrast 
to the Apple and Pear Development Council case, the question of whether the 
service benefits everyone or only its payer was not relevant to the Court. That is, 
reciprocity was examined with regard to the right to operate the limestone quarry. 
The factual finding was that it was not the community who owned the road that 
granted the right to the quarry. The facts established by the national court did 
not infer that the company had a right to use the road against the repair work. 
Nevertheless, had the construction work been regarded as having been performed 
to get the right to use the road, its reciprocity ought to have been examined from 
the point of view that the "payment" did not only benefit the company. Obviously, 
if everyone has a right to use a road, the one who maintains it, having the similar 

906 Case C-528/19, Mitteldeutsche Hartstein-Industrie AG, ECLI:EU:C:2020:712, para 47.

907 Case C-528/19, Mitteldeutsche Hartstein-Industrie AG, ECLI:EU:C:2020:712, para 48.

908 Case C-528/19, Mitteldeutsche Hartstein-Industrie AG, ECLI:EU:C:2020:712, para 48.

909 See Van Kesteren – Van Erp 2019, p. 177.

910 Case C-528/19, Mitteldeutsche Hartstein-Industrie AG, ECLI:EU:C:2020:712

911 See Bijl 2020, p. 233.
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right, does not get a benefit that is proportional to the price paid. In conclusion, 
with regard to reciprocity as a landmark, the Mitteldeutsche Hartstein-Industrie 
case demonstrates that expenses paid by taxable persons because of the orders of 
the public authorities, do not have a direct link to something received in return 
and therefore, the direct link is missing.

The Český rozhlas case also demonstrates the way in which reciprocity acts 
as a landmark for the concept of "for consideration". This case shows that when 
there is a public service and an obligation to make a payment imposed by law, 
without connection to using the service, this situation is outside the scope of 
VAT. That situation can be seen within the systematic framework that, from the 
scope of the article 2 of the VAT Directive an activity for which no contractual 
relationship or transaction exits is excluded. Such a situation can be approached 
by asking whether the financing of an activity in itself reflects that something has 
been done for consideration within the meaning of article 2 of the VAT Directive.912 

The Český rozhlas case concerns the interpretation of article 2 of the VAT 
Directive in a situation in which a service is not performed due to a contractual 
obligation but due to a non-contractual legal obligation. In Český rozhlas the Court 
was asked inter alia to answer whether article 2(1) of the Sixth Directive must be 
interpreted as meaning that public broadcasting activities, funded by a compulsory 
statutory fee paid by owners or possessors of a radio receiver and carried out by 
a radio broadcasting company created by statute, constituted a supply of services 
“effected for consideration” within the meaning of that provision.913 

The Court recalled that “within the framework of the VAT system, taxable 
transactions presuppose the existence of a transaction between the parties in 
which a price or consideration is stipulated”. It held that “where a person’s activity 
consists exclusively of providing services for no direct consideration, there is no 
basis of assessment and the services are therefore not subject to VAT”.914 Next, 
the settled interpretation of the article 2 of the VAT Directive was then recalled 
by referring to the requirement of a legal relationship pursuant to the reciprocal 
performance, the requirement of the actual value of the remuneration and the 
condition of a direct link.915 

To the Court it was clear that “there is no legal relationship between Český 
rozhlas and the persons liable to pay the radio fee, in the course of which there is an 
exchange of reciprocal performance, or direct link between that public broadcasting 
service and that fee”.916 As a reason to this, the Court identified that there is no 

912 Case C-11/15, Český rozhlas, ECLI:EU:C:2016:470.

913 Case C-11/15, Český rozhlas, ECLI:EU:C:2016:470, para 19.

914 Case C-11/15, Český rozhlas, ECLI:EU:C:2016:470, para 20.

915 Case C-11/15, Český rozhlas, ECLI:EU:C:2016:470, para 21 and 22.

916 Case C-11/15, Český rozhlas, ECLI:EU:C:2016:470, para 23.
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legal relationship between Český rozhlas and the persons liable to pay the radio 
fee. That is, it was observed that there was neither a contractual relationship nor 
a transaction in which a price was stipulated. In addition, it was found that there 
was not even a voluntary legal commitment between the parties.917 The Court also 
observed that “the obligation to pay the radio fee does not stem from the provision 
of a service of which it constitutes direct consideration, since that obligation is 
linked not to the use of the public broadcasting service provided by Český rozhlas 
by the persons subject to that obligation but solely to the possession of a radio 
receiver, whatever the use that is made of it”. 918 Thus, the factual situation was 
that the one who possessed a radio receiver, was obliged to pay the fee, even if they 
used the radio for other than listening Český rozhlas's programmes.919 As a final 
reason, preventing Český rozhlas’s service being reciprocal, the Court noted that 
“the access to the public broadcasting service provided by Český rozhlas is free 
and that it is in no way subject to the payment of the radio fee”.920 Under these 
circumstances the provision of a public broadcasting service was not a supply of 
services effected “for consideration”.921

The author considers that case Český rozhlas can be seen as a landmark case 
when interpreting the condition of “for consideration” although the Court clearly 
rules the case following its earlier, settled interpretation. That is, this case shows 
that a situation is beyond the scope of VAT, when there is a public service and an 
obligation to make a payment which is imposed by law and has no connection to 
using the services, because it only means financing. Briefly, the Court solved the 
Český rozhlas case within the systematic framework that, from the scope of the 
article 2 of the VAT Directive an activity without any contractual relationship or 
transaction is excluded. Hence, Český rozhlas delineates the boundaries of the 
criterion “for consideration” in a situation that is not ambiguous but is entirely 
clear.922

Still, one approach towards public bodies and VAT advocated in the literature, 
suggests that it is “inappropriate to treat public bodies as final consumers of the 
goods and services that they provide”. Behind that statement is a view that the 
final consumer is physical person. 923 In addition, it is thought that “any goods or 
services acquired by legal persons, whether in the public or the private sector, 
have to be viewed as inputs to the activities they are engaged in”. The latter view is 

917 Case C-11/15, Český rozhlas, ECLI:EU:C:2016:470, para 24.

918 Case C-11/15, Český rozhlas, ECLI:EU:C:2016:470, para 25.

919 Case C-11/15, Český rozhlas, ECLI:EU:C:2016:470, para 26.

920 Case C-11/15, Český rozhlas, ECLI:EU:C:2016:470, para 27.

921 Case C-11/15, Český rozhlas, ECLI:EU:C:2016:470, para 28.

922 Suso 2017, p. 203.

923 Aujean – Jenkins – Poddar 1999, pp. 144-149.
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based on the idea that that conceptually those activities lead “to a supply of some 
sort”.924 In addition, the Court’s approach in Český rozhlas is criticised from the 
perspective that it clears out the taxability of the law based economic activity.925 
Clearly, the aforesaid ideas reflect neither the content nor the spirit of the existing 
law as they are rather visions. 

It follows that the public authority is equated with the final consumer 
unless the public body in question is not a taxable person,926 notwithstanding 
that excluding public bodies from the scope of VAT is seen to weaken the VAT 
system.927 Accordingly, it should be noted that the point of the criticism concerns 
the question of whether the public operator should be treated as a taxable person. 
That aspect was considered by Advocate General Slynn. In short, he concluded 
that if what the public operator does is not the supply of goods or services for 
consideration, that determines the answer to the question.928 Finally, the author 
considers that it is generally understood that the point in Český rozhlas specifically 
concerns reciprocity.929 

Thus, in practice when the requirement of "for consideration" is not met, this 
leads to a result in which the public body is in the position of the final consumer. 
The "for consideration" concept and the criterion of the direct link affect this way 
when services are provided on the basis of an obligation settled by law. Besides, it 
should be noted that public bodies may provide goods or services without making 
any profit. This means that the costs are not covered by charges.930 

Hence, case Český rozhlas can be seen as a landmark ruling as regards to 
the doctrine of the direct link between the service supplied and the consideration 
received. This is because this case combined the relevant aspects relating to 
situations in which there is an obligation to make payments imposed by law and a 
public service funded with these payments in a way that the charges imposed is the 
source of revenue used to finance the public service in question. The core activities 
of the public authorities, i.e., where that public authority uses the fundamental 
powers of the public authority like in the areas of general administration, justice 
or national security and defence are always out of scope of VAT as these functions 
are funded by tax incomes, the paying of which is not connected to the services 
supplied. 

924 Ibid.

925 See Ismer 2016, p. 119.

926 However, there is not a completely parallel position between them, as the VAT Directive contains several 
provisions concerning a non-taxable legal person.

927 d’Angelo 2018, p.1021.

928 Opinion of Advocate General Slynn, Case 102/86, Apple and Pear, ECLI:EU:C:1987:466.

929 See Bokdam-Tognetti 2019, p. 42.

930 See d’Angelo 2018, p. 1013.
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However, the above interpretation may be relied upon only when the payments 
are not connected to the services supplied by the public authority. Indeed, in the 
Lajvér Meliorációs Nonprofit Kft case, the Court held that “the fact that the activity 
in question consists in the performance of duties conferred and regulated by law 
in the public interest is irrelevant for the purposes of determining whether that 
activity can be classified as a supply of services effected for consideration”.931 The 
Court pointed out that “even where the activity in question is designed to fulfil a 
constitutional obligation exclusively and directly incumbent upon the Member State 
concerned, the direct link between the supply of services and the consideration 
received cannot be called into question by this fact alone”.932 

In short, the above interpretation means that it is without importance whether 
the services are regulated by the law and performed in the public interest. However, 
in cases when the activity is designed to fulfil a constitutional obligation, the direct 
link between the supply of services and the consideration received could be called 
into question, if there are also other factors calling into question the direct link 
between the supply and the consideration. As noted by d’Angelo, the reason for 
looking for other factors could be a view that “economic activity   ̶as whole   ̶must 
be funded only by the market and not supported by other mean of funding”.933

The author considers that relating to the public authorities, the lack of 
reciprocal relationship would be more likely reason for cutting the direct link 
than hypotheticality. This is because usually the services that are provided on the 
basis of an obligation settled in the law, are financed by taxes. Because of this, 
the opportunity to exclude the service in question outside the scope of VAT may 
exist. Further, if the “sufficiently direct link” criterion934 is used, it is clear that 
interpretation either does not concern article 2 of the VAT Directive as such 935 
or the interpretation is connected to article 9 of the VAT Directive.936 Therefore, 
one landmark for recognising the scope of the “for consideration” concept must 
be the use of “sufficiently direct link”. Hence, this criterion may serve in deciding 
the issue, when the outcome of the decision needs to be fitted to what VAT aims to 
achieve. This landmark shows that in this situation, article 9 of the VAT Directive 
is also applied. Nevertheless, the Court was able to solve the Český rozhlas case on 

931 Case C-263/15, Lajvér Meliorációs Nonprofit Kft, ECLI:EU:C:2016:392, para 42.

932 Case C-263/15, Lajvér Meliorációs Nonprofit Kft, ECLI:EU:C:2016:392, para 42. Similar interpretation 
appears in C-174/14, Saudaçor, ECLI:EU:C:2015:733, para 39.

933 d’Angelo 2018, p. 1014.

934 See section 2.4.1 Relationship between the taxable person and the “for consideration” concept of the VAT 
Directive and the cases C-520/14, Gemeente Borsele, ECLI:EU:C:2016:334 and C-246/08, Commission v 
Finland, ECLI:EU:C:2009:671.

935 Case C-520/14, Gemeente Borsele, ECLI:EU:C:2016:334 

936 Case C-246/08, Commission v Finland, ECLI:EU:C:2009:671
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the basis of the criterion of the direct link and hence, without using the criterion 
of the “sufficiently direct link”.

Finally, although there are landmarks that help distinguishing between 
the different situations, the reality is complex. Hence, as noted by d’Angelo: the 
distinction between funding and the transfer of funds for consideration is clear 
in theoretical terms.937

Finally, a different landmark relating to the lack of reciprocity is the 
Commission v Austria case.938 In this case it was noted that the legal relationship 
relating to the resale of an original work of art is only between the seller and the 
buyer. Although the creator of the work has a resale right, it does not influence to 
the relationship between the reseller and the buyer.939 Hence, the Court did not see 
that author of the original work participated in any way in the resale transaction, 
in particular by tolerating that transaction.940 This view was justified by the fact 
that “the author, for his part, does not possess any means of intervening in the 
resale transaction, in particular to prevent its occurrence in the event that he 
disagrees with it”.941 It should be noted that the works of art in question were 
unique piece of work.942 The Court also noted that the amount the author of the 
original art receives is a benefit stemming from EU legislature, the intention of 
which is to ensure that authors of original works share in the economic success 
of their original works of art. Thus, in this way, the authors are granted the right 
to share in the economic outcome.943 

Hence, the observed lack of reciprocity occurred in the context of financing 
an artist through a statutory fee. The clue of the case is that the artist did not 
receive the fee on the grounds of his/hers supply of a piece of art.944 

In conclusion, the above cases illustrate that although the payments are 
not hypothetical, the next issue to consider is reciprocity. Hence, reciprocity as 
explained above is the second landmark for recognising the scope of the “for 
consideration” concept in article 2 of the VAT Directive. This landmark excludes 
from the scope of VAT those situations in which the obligations are comparable to 
taxes. In other words, there is an obligation, but the reciprocal part that creates the 
reciprocal relationship does not exist. Specifically, although the state or association 
provides services, and in this way, the service is not missing, the charges or other 

937 d’Angelo 2018, p. 1015.

938 Case C-51/18, Commission v Republic of Austria, ECLI:EU:C:2018:1035.

939 Case C-51/18, Commission v Republic of Austria, ECLI:EU:C:2018:1035, para 47.

940 See Case C-51/18, Commission v Republic of Austria, ECLI:EU:C:2018:1035, para 48.

941 Case C-51/18, Commission v Republic of Austria, ECLI:EU:C:2018:1035, para 49.

942 Case C-51/18, Commission v Republic of Austria, ECLI:EU:C:2018:1035, para 54.

943 Case C-51/18, Commission v Republic of Austria, ECLI:EU:C:2018:1035, para 49-50.

944 See Nellen – Van Doesum 2020, p. 187.
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obligations to the state or association cannot be linked to those services. The 
payments operate to the benefit of the public interest, and, therefore, only indirectly 
if at all, to the benefit of the individual from whom they are charges to. Furthermore, 
in the Commission v Republic of Austria, the lack of reciprocity was the other way 
around. Thus, it was not possible to connect the payment the state made to the 
artist's own, earlier supply of piece of unique work of art.

4.2.3 Identification of the contracting parties through reciprocity

The Court’s case law shows that the link between the service supplied and the 
consideration received is also used for recognising the parties of the contract, 
namely the purchaser of a service.945 An illustrative case relating to that is the 
Lebara Ltd case.946 Next, whether this approach somehow determines the criterion 
of the direct link is considered, and hence the concept of “for consideration” in 
article 2 of the VAT Directive.

It must be noted that in the Lebara Ltd case, there was no question of whether 
the performance of the operator was effected for consideration. Instead, among 
other aspects, the case related to the question of to whom Lebara Ltd, a company 
providing telecommunications services, sold single purposes phonecards. More 
precisely, the question was whether the telecommunication service was provided 
to the distributor or to the end user, as the operator allowed the end user to use 
the card for calls.947

The factual conclusion in Lebara Ltd was that there was a sole taxable supply of 
services made for consideration by the operator. 948 The Court’s analysis concerned 
“whether it is the distributor or the end user which is linked to the operator by a 
legal relationship in the course of which there is reciprocal performance”.949 It was 
noted that the operator supplies the distributor of the telephone  cards with all the 
information necessary for making international phone calls by the infrastructure 
that the operator provided. Based on that finding, the Court drew its conclusion 
according to which the operator "transfers to the distributor the right to use that 
infrastructure in order to make such calls". Hence, the telecommunications services 
operator supplied the service to the distributor.950 

945 See Kollmann 2019, p. 85.

946 Case C-520/10, Lebara Ltd, ECLI:EU:C:2012:264.

947 See Case C-520/10, Lebara Ltd, ECLI:EU:C:2012:264, para 21.

948 See Case C-520/10, Lebara Ltd, ECLI:EU:C:2012:264, para 28.

949 See Case C-520/10, Lebara Ltd, ECLI:EU:C:2012:264, para 33.

950 See Case C-520/10, Lebara Ltd, ECLI:EU:C:2012:264, para 34. See also Kokolia – Katrinaki 2015, pp. 
290-294.
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Further, the Court noted that “in return for that telecommunications service, 
the distributor pays the telecommunications services operator the price agreed on 
with that operator”.951 It did not matter in this respect that the burden of making 
that payment was passed on because of the resale to the end user.952 It was clear 
that the amount which the end user pays to the distributor of the phonecard was 
not necessarily its face value nor the same as the price paid by the distributor to 
the telecommunications services operator. The operator did not know what the 
amount paid by the user to the distributor was.953 From this it could be deduced 
that, when recognising the parties, the fact which parties have agreed on the 
price, is important. 

Moreover, the Court considered that the fact that the end user has no right 
to receive a refund from the operator because of unused credit did not supported 
a view that the direct link had existed between the operator and the end user.954 
The Court also noted that “the identity of the end user of a phonecard is not 
necessarily known at the time of the payment made by the distributor to the 
telecommunications services operator, in particular where the card is to be resold 
by another intermediary operator”. 955 The latter statement can be understood 
explicitly in the sense that identifying the buyer has a role in determining the 
buyer. However, this is hardly relevant for the criterion of the direct link. This 
is because every time cash payments are made; the buyer is not identified. Of 
course, on this basis alone, the services are not excluded from the scope of VAT. 
It is rather that the seller’s ability to identify the buyer may be a relevant factor 
in assessing who the buyer is. 

Hence, if the end user in the Lebara case had made claims on the operator, 
there might have been a contractual relationship between the two. As this was not 
the case, the contractual relationship was between the operator and the distributor. 
The conclusion of the Court was that “there is a reciprocal performance between 
the telecommunications service operator and the distributor at the time of the 
initial sale of the phonecards to the distributor”.956 

In light of the foregoing, the Lebara Ltd decision is not a case which determines 
the meaning of the criterion of the direct link. Yet the case demonstrates that the 
criterion can be used for identifying the parties. Still, if one considers that a buyer’s 
awareness about the price is important, it should be noted that the consideration 
may also be paid by a third party. Therefore, awareness on price alone should 

951 See Case C-520/10, Lebara Ltd, ECLI:EU:C:2012:264, para 36.

952 See Case C-520/10, Lebara Ltd, ECLI:EU:C:2012:264, para 37.

953 Case C-520/10, Lebara Ltd, ECLI:EU:C:2012:264, para 38.

954 See Case C-520/10, Lebara Ltd, ECLI:EU:C:2012:264, para 40.

955 Case C-520/10, Lebara Ltd, ECLI:EU:C:2012:264, para 38.

956 See Case C-520/10, Lebara Ltd, ECLI:EU:C:2012:264, para 41.
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not necessarily affect the way that a mere payer becomes a buyer. It is possible 
that the criterion of the direct link is more appropriate for determining whether 
a performance is effected for consideration, and not necessarily for determining 
who the parties are. Rather, it seems that the parties must be determined on the 
basis of factual findings, who has been the seller and who has been the potential 
buyer. Specifically, the literature emphasises the meaning of the legal agreement 
in this respect.957

Still, how the criterion is used in this Lebara case supports a view that a 
large scale of situations is analysed, via the criterion of the direct link. However, 
to use the criterion of the direct link to identify the seller and the purchaser does 
not seem to contain any landmark that would somehow affect the scope of the 
“for consideration” concept in article 2 of the VAT Directive. Rather the fact that 
the criterion of the direct link demands that there is not only a payment but also 
a related supply, may in itself lead to the identification of the parties.

4.2.4 Reciprocity in light of economic reality and commercial 
realities

Next reciprocity as a landmark is considered from the angle of the principle of 
economic reality.958 Indeed, according to the literature, the principle of economic 
reality ensures that VAT is applied correctly.959 Therefore below, reciprocity as 
a landmark is approached in the context of normal commercial transactions, 
respecting economic reality. 

As noted above, according to the case Apple and Pear Development Council, 
when the benefits deriving from services supplied accrue the members similarly 
as public interest, there is no direct link between the payments and benefits of a 
member who was liable to make the payment. Albeit Apple and Pear’s members 
might have received some benefit from the services provided by the Development 
Council, the reciprocity between the benefits obtained and the amount of the 
mandatory charges which those members were obliged to pay, lacked.

In the Kennemer Golf & Country Club case960 the Court rejected the validity 
of the views of the Netherlands Government about the lack of a direct link between 
the subscription fee paid by members of the golf association and the services 
which the association provided. The Court noted that “the annual subscription 
fee paid by the member to the association is a fixed sum which cannot be related 
to each personal use of the golf course”. The Court concluded: “that does not 

957 See Bijl 2020, p. 229.

958 See section 3.3 Principles to be considered.

959 See Van Doesum – Nellen 2020, p. 216.

960 Case C-174/00, Kennemer Golf & Country Club, ECLI:EU:C:2002:200.
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alter the fact that there is reciprocal performance between the members of a 
sports association and the association itself”. The Court observed that “the services 
provided by the association are constituted by the making available to its members, 
on a permanent basis, of sports facilities and the associated advantages and not 
by particular services provided at the members' request”. Therefore there was 
a direct link between the annual subscription fees and the services. The Court 
remarked that the Netherlands Government’ approach “would make it possible 
for practically any service provider to escape VAT by recourse to all-inclusive 
charges and thus to set aside the taxation principles which constitute the basis of 
the common system of VAT”.961

It can be noted from the Kennemer Golf & Country Club case that while it is 
clear that membership fees paid in the general interest of members of an association 
constitute a different situation from purchasing an all-inclusive service, in the 
world of VAT it is possible to raise a genuine question on whether those situations 
are similar. That is, the characterisation can always be done so that the result is 
wrong when compared to the purposes of the VAT system.

The Court subsequently followed the interpretation taken in the Kennemer 
Golf & Country Club case. In the Asparuhovo Lake Investment Company case, 
the Court reasoned that “the fact that the services provided are neither defined in 
advance nor personalised and that the payment is made in the form of a lump sum 
is also not such as to affect the direct link between the supply of services made 
and the consideration received, the amount of which is determined in advance 
on the basis of well-established criteria”.962 In Sérandour’s opinion, the risk of 
inapplicability of VAT sufficed to justify the choice of Court in favour of the answer 
that a subscription contract giving access to specific services is an operation within 
the scope of VAT.963 Accordingly, the importance of the applicability of VAT and 
its purpose in general as an income to the state, seem to protect the system from 
the most obvious threats. 

Further, there are cases that concern providing access to roads against a 
payment of a toll.964 Such a case is the Commission v France case.965 According 
to the Court, as the use of the road depends on paying a toll, the amount of which 
varies according to the category of vehicle used and the distance covered, there 
is a direct and necessary link between the service provided and the financial 

961 See Case C-174/00, Kennemer Golf & Country Club, ECLI:EU:C:2002:200, paras 40-41.

962 Case C-463/14, Asparuhovo Lake Investment Company OOD, ECLI:EU:C:2015:542, para 39 and Le Rayon 
d’Or, C-151/13, EU:C:2014:185, para 37

963 See Sérandour 2016, p. 40. 

964 Case C-276/97, Commission v France, ECLI:EU:C:2000:424; C-358/97, Commission v Irlande, 
ECLI:EU:C:2000:425; C-359/97, Commission v Royaume-Uni, ECLI:EU:C:2000:426; C-408/97, 
Commission v Pays-Bas, ECLI:EU:C:2000:427; C-260/98, Commission v Grèce, ECLI:EU:C:2000:429.

965 Case C-276/97, Commission v France, ECLI:EU:C:2000:424.
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consideration received.966 Consequently, the Court concluded that the service 
constituted “a supply of services for consideration within the meaning of Article 
2(1) of the Sixth Directive”.967

In terms of its facts, the Commission v France case is partly the reverse of 
the case involving the Apple and Pear Development Council. However, even though 
the charges were mandatory and from that perspective comparable to the taxes, 
the payment of the charge generated a measurable benefit.968 In contrast, in Apple 
and Pear Development Council case, the charges were also mandatory, but there 
was not necessarily any benefit. 

The WEG Tevesstraße case concerns a supply of goods from an association of 
residential property owners to the property owners belonging to that association.969 
After explaining the criterion of the direct link, the Court refers to the factual 
context and states that the property owners pay to the association consideration for 
the provision of heating. The Court noted that the amount to be paid is determined 
according to their individual consumption of heating which is measured. On 
those grounds the Court concludes that the supply of heating is effected “for 
consideration” as provided in article 2(1)(a) of the VAT Directive.970 It can be seen 
that considering the reciprocity occurs within the factual context as established 
by the national court and even reflecting the economic reality.

To summarise, it is possible to come to the conclusion that strictly measuring 
the benefit can be very straightforward process. Further, when economic reality and 
commercial realities are aspects that are considered, following the interpretation 
taken by the Court in Apple and Pear Development Council case should not cause 
difficulties. Finally, in light of the above case law, the context in which reciprocity 
as a landmark should be assessed is economic reality.

4.2.5 The distinction between an actual consideration and an 
artificial arrangement

In this section is analysis of whether the “for consideration” concept in article 2 of 
the VAT Directive could be approached from the angle of an artificial arrangement 
and what the meaning of the actual consideration is when considering what is 
provided in article 2 of the VAT Directive.

966 Case C-276/97, Commission v France, ECLI:EU:C:2000:424, para 35.

967 Case C-276/97, Commission v France, ECLI:EU:C:2000:424, para 36.

968 Case C-276/97, Commission v France, ECLI:EU:C:2000:424.

969 Case C-449/19, WEG Tevesstraße, ECLI:EU:C:2020:1038, para 26.

970 Case C-449/19, WEG Tevesstraße, ECLI:EU:C:2020:1038, paras 27-28.
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In an artificial arrangement, contractual terms do not correspond with the 
economic and commercial reality of the transactions.971 From the VAT aspect, it 
means avoidance.972 The Court’s approach is that the transactions with the sole 
purpose of obtaining a tax advantage are not by definition non-supplies or non-
economic activity. Instead, according to the Court's doctrine on abusive practices, 
an abusive practice exists when, firstly, notwithstanding formal application of the 
relevant provisions, there is a tax advantage that is contrary to the purpose of 
VAT provisions, and secondly, it must be that the essential aim to obtain the tax 
advantage is clear because of objective factors.973 The literature speaks about the 
abuse of law test and points out that the difficulty in it concerns the question on 
what the purpose of the VAT Directive in each case is, and on how artificial the 
situation should be and finally, how the artificiality is proven.974 

Indeed, the economic reality also has relevance in the context of the principle 
of abuse of law which is a general principle of EU law that enables to refuse a right 
on account of abusive acts.975 Because of the principle, factual findings could be 
somewhat disregarded in a situation of abuse, the situation of which is considered 
when the result is a VAT advantage contrary to the VAT Directive.976 That principle 
exists because the law cannot foresee everything, but the reliance on this principle 
can be criticised from the point of view that there should be detailed legislation.977 
Of course, in a situation in which the Member State opts not to regulate specific, 
directive-based legislation that seeks preventing the tax advantages, the advantage 
in question is available for use.978 

In contrast fraud is a different issue from abusive practices. Therefore, fraud 
has to be approached by using a different test. That is, whether the person knew 
or should have known about the fraud. The literature emphasises a restrictive 
application with respect of this principle of awareness. Indeed, evidence is needed 
when knowledge about the fraud leads to the situation in which the right to deduct 
the VAT is denied.979 

971 See Case C-653/11, Paul Newey, ECLI:EU:C:2013:409, para 45.

972 See Schenk – Cui – Thuronyi 2015, p. 318.

973 Case C-255/02, Halifax plc and Others, ECLI:EU:C:2006:121, operative part.

974 See De la Feria 2008, pp. 548-555.

975 See Case C-251/16, Cussens, ECLI:EU:C:2017:881, operative part. Also Case C-653/11, Paul Newey, 
ECLI:EU:C:2013:409, para 46: “the effect of the principle that the abuse of rights is prohibited is to bar 
wholly artificial arrangements which do not reflect economic reality and are set up with the sole aim of 
obtaining a tax advantage”.

976 See Achatz 2012, pp. 116-120.

977 See De la Mardière 2021, p. 29.

978 See Swinkels 2007, p. 436.

979 Centore 2013, pp. 61-62.
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Furthermore, it is possible that transactions are fictitious. In such a situation, 
no goods or services are supplied.980 Notwithstanding this, such transactions can 
be taxed.981 Therefore, a distinction must make between the collection of tax due 
to the need to protect the tax system and the definition of the scope of VAT.

The Court's case law gives some guidance on the criterion of an actual 
consideration and an artificial arrangement which must be considered when 
establishing whether there is a supply effected “for consideration” as provided in 
article 2 of the VAT Directive. 

Specifically, the Court demanded in the Lajvér Meliorációs Nonprofit Kft 
case that the referring Court ensures “that the transaction at issue in the main 
proceedings is not a wholly artificial arrangement which does not reflect economic 
reality and is set up with the sole aim of obtaining a tax advantage”.982 This request 
relates to the Court's assessment as regards the criterion on the direct link between 
the supply of the service and the payment of the consideration.983 The Court’s 
questions, left to be decided by the national court, for ensuring the existence of an 
actual consideration, were: 1) Does the fee only partly provide remuneration for 
the services supplied? 2) Has the amount of the fee been determined as a result 
of other factors that depending on the circumstances, could call into question the 
direct link between the services supplied and the consideration?984 

Based on the Court's instructions, it can be inferred that, assuming there is a 
legal obligation, when determining whether there is a direct link between modest 
consideration and supply, it is significant if the modest consideration only partly 
remunerates the supplier of the services. Further, it is significant if the amount of 
consideration results from factors that, depending on the circumstances, could call 
into question the direct link between the services supplied and the consideration. 
However, the Court did not reveal what these other factors could be. Still, the author 
considers that the unknown factors should rather indicate whether the payment 
acts like a tax or a fee. Indeed, in accordance with the case law as analysed above, 
taxes and fees are not proportional to the value of any service financed by such 
an income.985 

When seeking an answer to the question of whether there is a supply “for 
consideration” it is essential to make the assessment according to objective criteria, 
in light of economic reality. Indeed, in the Lajvér Meliorációs Nonprofit Kft case, 
the Court seems to expect that the national court will conduct an objective and 

980 See Case C-712/17, EN.SA. Srl v Agenzia delle Entrate, ECLI:EU:C:2019:374.

981 Article 203 of the VAT Directive.

982 Case C-263/15, Lajvér Meliorációs Nonprofit Kft, ECLI:EU:C:2016:392, para 50.

983 Case C-263/15, Lajvér Meliorációs Nonprofit Kft, ECLI:EU:C:2016:392, paras 39-50.

984 Case C-263/15, Lajvér Meliorációs Nonprofit Kft, ECLI:EU:C:2016:392, para 49.

985 See section 4.2.2 Although hypotheticality is excluded, reciprocity might lack.
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clear investigation and evaluation of the facts. Specifically, it is essential to examine 
the facts of the case objectively, when deciding whether there is a transaction “for 
consideration”. In short, the transactions are not just presumed to be effected 
“for consideration”. However, that approach is not limited to cases in which some 
artificial arrangements exist. Indeed, the case law studied above showed that 
reciprocity was considered because the Court’s interpretation on the concept of “for 
consideration” requires this condition to be fulfilled.986 Additionally, the literature 
states that requalification does not require “a dubious character”.987 

The need to ascertain whether there is an actual consideration stems from the 
interpretation according to which the remuneration received by the provider of the 
service must constitute “the value actually given in return for the service supplied 
to the recipient”.988 However, the finding that no actual consideration exists can be 
based on the finding that although there is no artificial arrangement, reciprocity 
is missing as the consideration is similar to a tax or a fee.989 Furthermore, with 
regard to the factual finding, it should be noted that the consideration the seller 
receives can even be “purely symbolic”.990 The Court has also considered the basis 
on which the consideration can be said to be symbolic.991 That is, the Court has 
recognised that a consideration is symbolic if its correct nature is comparable with 
a subsidy.992 Further, the Court has stated what the consequences of such symbolic 
consideration are. In the Commission v. France case the Court noted that “where, 
because of the amount of the rent, a lease must necessarily be regarded as involving 
a concession and not as constituting an economic activity within the meaning of 
the directive, the deduction initially made is adjusted”.993 Consequently, it should 
be that the activity to which symbolic consideration relates to is out of scope with 
VAT; it is not economic activity and no right to deduct VAT exist relating to such 

986 See section 4.2.2 Although hypotheticality is excluded, reciprocity might lack.

987 Amand 2008a, p. 191.

988 Case C-263/15, Lajvér Meliorációs Nonprofit Kft, ECLI:EU:C:2016:392, para 26.

989 See section 4.2.2 Although hypotheticality is excluded, reciprocity might lack.

990 See Case C-267/15, Gemeente Woerden, ECLI:EU:C:2016:466, para 41 and, Case 50/87, Commission v 
France, EU:C:1988:429, para 21.

991 See on the contrary: In the opinion of Kollmann, in Case C-412/03, Hotel Scandic Gåsabäck AB, the Court 
found “that a merely symbolic remuneration can be given as a consideration for a supply”. See Kollmann 
2019, p. 69.

992 Case 50/87, Commission of the European Communities v French Republic, ECLI:EU:C:1988:429, para 
20: “…legislation is necessary particularly in order to deal with lettings at low rents granted by local 
authorities to associations with social objects or to undertakings which have come to their areas in order 
to establish themselves. The result of such practices would be to allow local authorities to make subsidies 
which would in part be borne by the State if the principle of total and immediate deduction were upheld 
in such cases.”

993 Case 50/87, Commission of the European Communities v French Republic, ECLI:EU:C:1988:429, para 21. 
The term concession in French version: “une libéralité”.
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activity. Indeed, on the basis of the Commission v. France case, scholars admit 
that concession means no economic activity. 994

Still, the finding that the consideration is symbolic is not straightforward 
and in light of the Court’s case law, it cannot be based solely on the low level of 
the consideration. The Court’s discussion and description in the Commission v. 
France case points in that direction.995 Furthermore, clearly the Lajvér Meliorációs 
Nonprofit Kft case shows that it is the circumstances in general that should be 
considered because the national court was expected to investigate them more.

Thus, for article 2 of the VAT Directive to apply there must be an actual 
consideration and it is the possible lack of reciprocity that excludes even the 
situation of the modest consideration outside the scope of VAT. Instead, to approach 
the situation of a modest consideration from the angle of abuse of law seems 
difficult. This is because the seller has the right to set a price that is modest. From 
that angle, even a modest price does not cause a tax advantage that is contrary 
to the purpose of VAT provisions. Furthermore, according to the legal literature, 
the status of the actual consideration exists, whatever the VAT consequences.996

However, the author considers that in an artificial situation in which a service/
good is granted or donated, excluding the situation of being outside the scope of 
VAT should not be necessarily be considered as violating the interpretation that 
consideration is subjectively determined. That is, if it is possible to consider that 
the actual consideration does not exist. Consequently, if after it is proven that the 
transaction was a gift, the transaction in question obviously is outside the scope 
of VAT because of its nature, not because of the doctrine of the abuse of law.

As regards the factual circumstances and the actual consideration, the Court’s 
analysis in the Hotel Scandic Gåsabäck case997 is interesting. At the centre of case's 
factual context is providing meals to the staff. According to this decision, if there 
is an actual consideration, the transaction in question is effected for consideration 
within the meaning of article 2 of the Sixth Directive.998On the basis of this case, 
it is apparent that the possible symbolic nature of the amount paid is established 
on the facts of the individual case.999 Firstly, the Court noted that even in the 
future, Scandic’s staff will pay an actual consideration for the meals the company 
supplied to them.1000 Secondly, it was noted that the information provided by the 

994 Terra – Kajus 2021, 8.4.2. Transactions without consideration. 

995 See also Trenta 2013, pp. 318-320.

996 See Sérandour 2019, pp. 19, 21.

997 Case C-412/03, Hotel Scandic Gåsabäck AB, ECLI:EU:C:2005:47.

998 Case C-412/03, Hotel Scandic Gåsabäck AB, ECLI:EU:C:2005:47, para 24.

999 Case C-412/03, Hotel Scandic Gåsabäck AB, ECLI:EU:C:2005:47, para 24.

1000 Case C-412/03, Hotel Scandic Gåsabäck AB, ECLI:EU:C:2005:47, para 24.
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national court did not indicate that price paid by the staff for the meals in the 
future would be symbolic.1001 

In conclusion, in the Lajvér Meliorációs Nonprofit Kft case, the Court held that 
the modest amount of the fee does not affect the direct link between the services 
supplied or to be supplied and the consideration received or to be received.1002 
Likewise in the Hotel Scandic Gåsabäck AB case, the Court recalled that that the 
fact that the price paid for an economic transaction is higher or lower than the cost 
price, and therefore, higher or lower than the open market value, is irrelevant for the 
purpose of establishing whether it was a transaction effected for consideration.1003 
Therefore using low prices does not mean that the activity is outside the scope 
of VAT unless the price is symbolic. Thus, the author sees that behind the low 
price should be something other than reciprocal relationship, in order for that the 
supply to be considered not to be effected “for consideration”. Such a non-reciprocal 
relationship could be between an employee and employer.

The employment relationship was a central factual matter in the Julius 
Fillibeck Söhne GmbH & Co. KG case. It is a landmark case regarding the concept 
of ”for consideration” as in that case, the Court states that “Article 2(1) of the Sixth 
Directive is to be interpreted as meaning that an employer who provides transport 
for employees free of charge from their homes to the workplace where they are 
more than a specified distance apart, in the absence of any real connection either 
with the work performed or the wages received, does not effect a supply of services 
for consideration within the meaning of that provision”.1004 However, the landmark 
is rather modest as this interpretation comes into operation when  employees 
are not charged. Specifically, relating to artificial and symbolic considerations, 
interpretative situations are rather those in which employees make some payment 
to their employer.

In the literature, the circumstances are considered under which the provision 
of benefits in kind to employees must be characterised as constituting a taxable 
supply for consideration.1005 Specifically, in certain circumstances, it may be difficult 
to decide whether an employer provides goods or services to the employee “for 
consideration”. The benefits in kind are those goods or services that employees 
receive from the employer through their contract of employment. Because of that 
factual context and the contract of employment, the conditions are not necessarily 

1001 Case C-412/03, Hotel Scandic Gåsabäck AB, ECLI:EU:C:2005:47, para 26.

1002 Case C-263/15, Lajvér Meliorációs Nonprofit Kft, ECLI:EU:C:2016:392, paras 43 and 44.

1003 Case C-412/03, Hotel Scandic Gåsabäck, EU:C:2005:47, para 22. Correspondingly in Case C-263/15, Lajvér 
Meliorációs Nonprofit Kft, ECLI:EU:C:2016:392, para 45 and Case C-285/10, Campsa Estaciones de Servicio 
SA, ECLI:EU:C:2011:381, para 25.

1004 Case C-258/95, Julius Fillibeck Söhne GmbH & Co. KG, ECLI:EU:C:1997:491, para 18.

1005 Blokland 2011, pp. 98-104.
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comparable to the situation in which such a contract of employment does not 
exist.1006 

What is clear is that if the employee supplies labour to his employer in 
exchange for monetary remuneration and possibly in kind, the supply made by 
the employee is outside the scope of VAT.1007 This is so because according to the 
VAT Directive, an employee is not acting independently vis-à-vis his employer.1008 
In Melz’s opinion, excluding this situation from the scope of VAT is a disadvantage 
and not based on principles underlying the VAT system.1009 

Still, it needs to be considered whether “the principles underlying the VAT 
system” can be approached differently. Hence, when employees are end consumers, 
the group of final consumers is larger, and the tax accrues. Because the tax accrues, 
the relevant matter is not only whether the employee is regarded as a final consumer. 
It may be argued that the consumer's independent relationship with the seller is 
likely to affect the tax on consumption. When such an independent relationship 
exists, the supply of goods from the seller to the consumer takes place on market 
terms, and the seller's right to deduct does not prevent the VAT from being passed 
on to the final consumer. 

Admittedly the VAT Committee does not share that concern. It has agreed by 
a large majority that the use of goods forming part of the assets of a business by its 
staff for their private use should be regarded as a service supplied for consideration 
and be subject to VAT under article 2(1)(c) of the VAT Directive where, in order 
to access to such use the member of staff has to: (a) make a payment; or (b) give 
up part of their cash remuneration; or (c) choose between alternative benefits 
offered by the employer, according to an agreement between the parties whereby 
the right to use those goods implies renouncing other benefits. It took a view that 
neither the fact that the employee provides work to the employer, nor the fact that 
the use is considered to be income for the employee according to the respective 
national income tax law, should imply that use is made for consideration. Further, 
according to the VAT Committee, where in the case of means of transport forming 
part of the assets of a company, use is made by its staff for consideration, the use 
should be qualified as hiring of means of transport.1010

If the view described above reflects what is provided in the VAT Directive, it 
means that services supplied to the staff are subject to VAT under article 2(1)(c) of 

1006 See ibid.

1007 Ibid. See also Case C-258/95, Julius Fillibeck Söhne GmbH & Co. KG, ECLI:EU:C:1997:491.

1008 Article 10 of the VAT Directive: “The condition in Article 9(1) that the economic activity be conducted 
‘independently’ shall exclude employed and other persons from VAT in so far as they are bound to an 
employer by a contract of employment or by any other legal ties creating the relationship of employer and 
employee as regards working conditions, remuneration and the employer's liability.”

1009 Melz 2011, pp. 330-331.

1010 The 101st meeting of 20th October 2014 of the VAT Committee.
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the VAT Directive even though the relationship between the staff and the employer 
is governed by special legislation and cannot be compared to the relationship 
between independent parties not being bound by contract of employment to each 
other’s. The VAT Committee expects only that there is remuneration, but it does 
not expect that the use of goods is allowed against that remuneration. The VAT 
Committee has simply decided that the use of goods, if there is remuneration, is 
effected for that remuneration. The burden of VAT is not considered at all. However, 
in the Astra Zeneca UK case, that was essential.1011

In the Astra Zeneca UK case, the Court took the view that the deduction from 
an employer’s remuneration was a consideration, as in the circumstances of the 
case, the burden of the VAT was borne by the final consumer. The reason that the 
burden of VAT was borne by the final consumer was that the vouchers included 
the VAT at the moment they were used. In the Astra Zeneca UK case, the Court 
observed that “there was a direct link between the supply of service (vouchers) by 
Astra Zeneca to its employees and the part of the cash remuneration which the 
employees must give up as consideration for that provision”.1012 The Court made 
this observation noting that “instead of receiving all their remuneration in cash, 
the Astra Zeneca employees who had chosen to receive such vouchers must give up 
part of that remuneration in exchange for those vouchers, that transaction resulting 
in a specific deduction from their Fund”.1013 The Court then observed that “there 
was no doubt that Astra Zeneca actually receives consideration for the provision 
of the retail vouchers at issue and that that consideration is expressed in money, 
since it corresponds to a fraction of the cash remuneration of its employees”.1014 
The Court simply concluded from the facts of the case that there was an actual 
consideration when the employees gave up part of their remuneration in exchange 
for those vouchers. Hence, whether giving up part of one’s remuneration is an 
actual consideration depends on the facts. 

The main factor in this respect is that the Court notes that the burden of the 
VAT on the provision of those vouchers is borne by the final consumer of the goods 
and/or services, since the amount paid by the employee includes the price of the 
vouchers concerned and all the VAT on them.1015 It can be noted that in the Astra 
Zeneca UK Ltd case, the Court expressly considered the VAT burden. The Court 
described the way the VAT burden was borne explaining that “when an employee 
uses the vouchers which include VAT, the price of those goods or those services, 
VAT included, is paid by that employee at the time when he chose to receive the 

1011 Case C-40/09, Astra Zeneca UK Ltd, ECLI:EU:C:2010:450.

1012 Case C-40/09, Astra Zeneca UK Ltd, ECLI:EU:C:2010:450, para 29.

1013 Case C-40/09, Astra Zeneca UK Ltd, ECLI:EU:C:2010:450, para 30.

1014 Case C-40/09, Astra Zeneca UK Ltd, ECLI:EU:C:2010:450, para 31.

1015 Case C-40/09, Astra Zeneca UK Ltd, ECLI:EU:C:2010:450, para 32.
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retail vouchers concerned in return for giving up part of his remuneration and that 
it is only when those vouchers are used by that employee that the retailer or service 
provider will pay the VAT on those goods or services to the tax authorities”.1016 
The value of the voucher includes VAT as Astra Zeneca provided vouchers for 
consideration and was therefore required to account for the VAT on the provision 
of those vouchers to its employees. 

Advocate General Mengozzi noted too that it was the employee who is 
ultimately liable for the VAT, “as Astra Zeneca acknowledged at the hearing, that 
the value of the voucher as accounted for in the employee’s pay-slip already includes 
the VAT payable on the goods which, by using the voucher, can be purchased in 
the retailers’ shops”. 1017 Advocate General Mengozzi observed that there is just 
one payment of the tax even though the VAT incorporated in the voucher. When 
the retailer receives the voucher, providing goods or services in exchange, it is the 
retailer who pays over to tax authorities, after deducting any amount which the 
retailer himself may have paid by way of input tax, the VAT collected in supplying 
the voucher to the intermediary.1018 This view, according to which it was relevant 
that the cost of vouchers included the VAT, finds support in the literature. Hence, 
the factual situation is recognised.1019 Further, as Astra Zeneca UK Ltd’s supply 
for its employee was effected for consideration, “the best tax situation ever”, as 
expressed by Diehl, according to which the company may deduct the VAT on 
vouchers, without need to pay the VAT, did not arise.1020

Hence, the Astra Zeneca UK Ltd case indicates that for that, there is a supply 
of services effected for consideration, within the meaning of article 2(1) of the 
Sixth Directive, the VAT burden must borne by the final consumer. It may even 
be argued that the Astra Zeneca UK case rather means that the situation between 
employer and employee is a particular situation when considering whether there 
is supply of goods or services for consideration.

However, the literature states that benefits in kind that are also used for 
business purposes like company cars and mobile telephones lie in the grey area in 
respect of the criterion of the direct link. This is because those goods are provided 
to the employees primarily for the employer's business purposes. Furthermore, the 
literature sees that the employer and employee can agree that use of the company 
car is effected for consideration. That is thought to be possible, if a certain amount 

1016 Case C-40/09, Astra Zeneca UK Ltd, ECLI:EU:C:2010:450, para 33.

1017 Opinion of Advocate General Mengozzi in Case C-40/09, Astra Zeneca UK Limited, ECLI:EU:C:2010:218, 
para 45.

1018 Opinion of Advocate General Mengozzi in Case C-40/09, Astra Zeneca UK Limited, ECLI:EU:C:2010:218, 
para 46.

1019 See Salmond 2010, p. 622.

1020 See Diehl 2010, p. 229.
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of money per kilometre is withheld from the employee’s salary in the case of 
private use.1021

Still, if the “certain amount” is a symbolic consideration, there is no direct 
link between the right to use the car and the consideration. The employer also has 
an interest in rewarding an employee’s commitment. Admittedly, it is difficult to 
distinguish between a symbolic consideration and a consideration of a low price. In 
case Medicom1022 the Court though seems to discuss what this actual consideration 
between employer and employee is intended to mean. 

In the Medicom SPRL case the Court analysed that “it was not established 
either that the managers have suffered a reduction in salary corresponding to the 
value of having the building in question being made available to them or certain 
that part of the work done by those managers can be regarded as consideration 
for having the building in question being made available to them”.1023 The Court 
first notes that in Astra Zeneca UK, it was established that, “there was a direct 
link between the provision of retail vouchers by Astra Zeneca Ltd to its employees 
and the part of the cash remuneration which the employees had to give up as 
consideration for that provision”. Then the Court observed that in the Medicom 
SPRL case “by contrast, it is not established either that the managers have suffered 
a reduction in salary corresponding to the value of having the building in question 
being made available to them or certain that part of the work done by those 
managers can be regarded as consideration for having the building in question 
being made available to them”.1024 

An opposite scenario is present in the Saarbrücken case. In this case the Court 
made a factual finding according to which an act of making a vehicle available to 
an employee was done in exchange, for which the employee “paid, during the years 
at issue in the main proceedings, almost EUR 5 700 per year”. 1025 The amount 
was deducted from the employee’s remuneration”.1026 The Court noted that “there 
may indeed be a supply of services for consideration for the purposes of Article 
2(1)(c) of Directive 2006/112”.1027

Consequently, regarding the provision of services or goods from an employer 
to an employee, it ought to be that the consideration somehow corresponds to the 
value of the goods or services. If it does, it is without doubt an actual consideration. 

1021 Blokland 2011, pp. 98-104.

1022 Joined cases C-210/11 and C-211/11, Medicom SPRL, Maison Patrice Alard SPRL, ECLI:EU:C:2013:479.

1023 Joined cases C-210/11 and C-211/11, Medicom SPRL, Maison Patrice Alard SPRL, ECLI:EU:C:2013:479, 
para 30

1024 Joined cases C-210/11 and C-211/11, Medicom SPRL (C-210/11), Maison Patrice Alard SPRL (C-211/11), 
ECLI:EU:C:2013:479, para 30.

1025 Case C-288/19, Saarbrücken, ECLI:EU:C:2021:32, para 47.

1026 Case C-288/19, Saarbrücken, ECLI:EU:C:2021:32, para 47.

1027 Case C-288/19, Saarbrücken, ECLI:EU:C:2021:32, para 49.
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In an opposite case, as there is also a contract of employment between the employer 
and the employee, and as in this contract it is agreed on salary, it should be 
determined first whether the benefits the employee receives from the employer 
are part of his/her salary. As Advocate General Léger has said, it should be: “…
wages cannot be regarded as comprising consideration for service, since they are 
only paid as consideration for the work performed.”1028 

Moreover, in light of the case law above it seems unlikely that the employee 
benefits in kind, provided in the context of a contract of employment, could be 
characterised as (normal) supplies for consideration.1029 Rather, it appears from 
the case law that such an interpretation is precluded. Moreover, benefits in kind 
are provided voluntarily.1030 

Finally, the low price can be interpreted as a signal that the condition of a 
direct link is not met specially in the case of a relationship between an employee 
and an employer, in which reciprocity between independent parties is not clear 
as such. Still, the Court’s case law leaves room for interpretation as regards the 
situation between the employee and employer. When interpreting these situations, 
the context is the whole VAT system and its aim of taxing private consumption. 
However, the landmark recognised is that the actual consideration is a factual 
finding as well as symbolic or artificial consideration. 

To conclude, it seems clear that the opposite of an actual consideration 
is a symbolic or an artificial consideration. This because the opposite of “for 
consideration” is “free of charge” which state prevails also when the consideration 
is a symbolic one or entirely artificial. Moreover, if the symbolic consideration 
should be assessed from the same perspective as the actual one, it would be the 
seller alone who decides whether the consideration is symbolic or not. 

4.2.6 The situation when the amount of the consideration is hidden 

Various opinions have been expressed in the literature concerning situations in 
which subjective value is seen as being difficult to establish. Legal doctrine explains 
that unless the subjective value is established, there is neither consideration nor 
supply.1031 In a strict sense this is contrary to the case law according to which supply 
is effected for consideration, even though there are technical difficulties when 
determining the consideration.1032 However, the conclusion is correct if the nature 

1028 Opinion in Case C-258/95, Julius Fillibeck Söhne GmbH & Co. KG, ECLI:EU:C:1997:19, para 20.

1029 See Case C-288/19, Saarbrücken, ECLI:EU:C:2021:32, para 43.

1030 Merkx 2015, pp. 96-104.

1031 Blokland 2011, pp. 98-104.

1032 Case C-410/17, A Oy, ECLI:EU:C:2019:12, para 42 and analogize: C-172/96, First National Bank of Chicago, 
EU:C:1998:354, paragraph 31.
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of the relationship between the parties means that no subjective consideration 
exists (lack of reciprocity). 

A difficulty area to tax is connected to electronic services provided against 
personal data.1033 This kind of agreement means that there is a barter transaction 
whereby an internet user’s personal data is provided in exchange. Barter transaction 
consists of two different supplies. Hence, in a barter transaction there is a supply 
from the provider to the customer and vice versa.1034 For that the consideration 
for an electronic service could be the right to use the customer’s data, there ought 
to be a direct link between providing the electronic services and the customer’s 
data.1035 The direct link certainly exists if the consideration for an electronic 
service were the right to use the customer’s data. However, this approach is not 
adopted, as the VAT Committee considered that the actual content and value 
of the provided data has relevance.1036 Therefore, whether the personal data is 
provided in line with the barter agreement is a question of fact that is considered 
case by case. Hence, relating to VAT, in many situations, the characterisation has 
a great deal of importance. Consequently, a strict interpretation of article 2 of the 
VAT Directive affects restrictively to the scope of VAT in the digital economy.1037 
Moreover, according to the legal literature, a barter situation in which the values 
of the goods to be swapped are clearly unrelated or even totally incidental, poses 
a problem.1038

In this respect it should be noted that the Court explained in the Empire Stores 
Ltd case how the value of the consideration received by the seller is approached: 

“…it must, in order to be subjective, be the value which the recipient of the 
services constituting the consideration for the supply of goods attributes 

1033 The definition of personal data is in article 4 of the Regulation (EU) 2016/679 of the European Parliament 
and of the Council of 27 April 2016 on the protection of natural persons with regard to the processing of 
personal data and on the free movement of such data and repealing Directive 95/46/EC (General Data 
Protection Regulation). According to that definition, “personal data” means any information relating to an 
identified or identifiable natural person (‘data subject’); an identifiable natural person is one who can be 
identified, directly or indirectly, in particular by reference to an identifier such as a name, an identification 
number, location data, an online identifier or to one or more factors specific to the physical, physiological, 
genetic, mental, economic, cultural or social identity of that natural person. With regard to VAT, the 
Commission has pointed to the difficulty in establishing a taxable amount in respect electronic services 
provided against personal data. See European Commission DG Taxation and Customs Union Indirect 
Taxation and Tax administration Value added tax, taxud.c.1(2018)6248826 – EN, Brussels, 30 October 
2018, Value Added Tax Committee (Article 398 of Directive 2006/112/EC) Working Paper no. 958, 3.2. Is 
the supply of services without a monetary consideration by an IT provider a transaction subject to VAT?

1034 See Trenta 2015, p. 169.

1035 See Pfeiffer 2016b, pp. 158-164.

1036 Guidelines resulting from the 111th MEETING of 30 November 2018 DOCUMENT B – taxud.c.1(2019)3722302 
– 967.

1037 See Trenta 2019, p. 128.

1038 Grlica 2017, pp. 124-131.
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to the services which he is seeking to obtain and must correspond to the 
amount which he is prepared to spend for that purpose. Where, as here, 
the supply of goods is involved, that value can only be the price which 
the supplier has paid for the article which he is supplying without extra 
charge in consideration of the services in question.”1039

In other words, the idea is that value of the supply is set by the seller, also in 
an exchange situation. Therefore, even if the objective value of the good acquired 
by the seller were lower, the seller’s supply has the value that the seller has spent, 
thus the price paid by the seller on goods supplied. That would suggest that the 
difference of the values of the swapped goods is not a problem. Nevertheless, the 
author considers that as regards the lack of reciprocity, it is possible to ask in an 
exchange situation, whether artificial agreement exists. 

Further, the literature acknowledges that seemingly gratuitous activity 
is subject to VAT.1040 The seemingly gratuitous activity entails an assumption 
that consideration is in some way hidden. Hence, the question is how a hidden 
consideration affects the “for consideration” concept in article 2 of the VAT 
Directive. It may be that the purchaser is aware that consideration is paid, but 
the amount is unknown. On the other hand, it may be that the seller makes a deal 
in which the amount of the consideration, hence what the seller actually receives, 
is known precisely only afterwards. The following cases illustrate how the concept 
of “for consideration” is interpreted in such situations.

The First National Bank of Chicago case is about specific economic activity, 
thus foreign exchange transactions. In this case, the Court held that the exchange 
of currencies in relation to which a bank sets different rates for the sale and 
purchase of the currencies involved constitutes the supply of a service effected 
for consideration.1041 Also, Advocate General Lenz noted in his opinion that “the 
exchange is paid for by the spread” and from this “it can be seen from that the 
transaction is not an exchange but a provision of services, namely the changing 
of foreign currencies”.1042 Hokkanen explains the case stating that spread means 
“the difference between the bid and asking price of” a currency.1043 Because of that 
factual context, the exchange institution’s turnover does not contain the values of 
the exchanged as such, but the value of the spread.1044 Advocate General Kokott 

1039 Case C-33/93, Empire Stores Ltd, ECLI:EU:C:1994:225, para 19.

1040 See Bouchard 2019, p. 449.

1041 Case C-172/96, First National Bank of Chicago, ECLI:EU:C:1998:354.

1042 Opinion in the case C-172/96, First National Bank of Chicago, Advocate General C.O. Lenz, 
ECLI:EU:C:1997:407, para 86.

1043 Hokkanen 2019, p. 181.

1044 See Wolf 2014, pp. 254-257.
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has explained subsequently that “the judgment was based on the fact that the 
transfer of legal tender as such is accepted as not constituting a chargeable event 
for VAT purposes”. According to Kokott, it was decided by the Court that the 
taxable service effected “comprised the exchange activity only, and not the transfer 
of the currencies”.1045 

In the First National Bank of Chicago case the Court noted that that “a bilateral 
legal relationship existed between the Bank and its counterparty under which the 
two parties to the transaction give reciprocal undertakings to transfer amounts 
in a given currency and to receive the countervalue in another currency”.1046 The 
Court explained that “apart from the actual exchange transaction, the service 
provided by the Bank is characterised by the Bank's preparedness to conclude 
such transactions in the currencies in which it specialises”.1047 It is the aforesaid 
that was summarised later by Kokott as mentioned above.

Hence, it can be concluded that the interpretation in the First National Bank 
of Chicago case does not concern a barter transaction which entails exchange of 
goods or services, but a transaction through which committing the exchange itself 
is the service provided to the purchaser. The reason the author sees that the First 
National Bank of Chicago case is a landmark decision, as regards to the criterion 
“for consideration” in article 2 of the VAT Directive, is the Court’s finding that 
“it does not follow that no consideration is given from the mere fact that no fees 
or commission are charged”.1048 Further, the interpretation that “any technical 
difficulties which exist in determining the amount of consideration cannot by 
themselves justify the conclusion that no consideration exists”,1049 is also important 
when the question is interpretation of the “for consideration” concept in article 2 of 
the VAT Directive. In conclusion, if the seller hides the amount of consideration, it 
has no relevance in respect of article 2 of the VAT Directive. The literature supports 
this view because it notes that the final customer's awareness of the prices of goods 
or services acquired is not necessary.1050 The supply for consideration still exists. 
The legal literature associates this interpretation with the needs arising from the 
theoretical aspects.1051

The Court saw that “it was apparent from the case-file that the rates at 
which the Bank was prepared to sell or purchase currencies are different and 
were separated by a spread”. The Court’s conclusion was that “in return for the 

1045 Opinion in Case C-264/14, Hedqvist, Advocate General Kokott, ECLI:EU:C:2015:498, para 13-14.

1046 Case C-172/96, First National Bank of Chicago, ECLI:EU:C:1998:354, para 28.

1047 Case C-172/96, First National Bank of Chicago, ECLI:EU:C:1998:354, para 29.

1048 Case C-172/96, First National Bank of Chicago, ECLI:EU:C:1998:354, para 30.

1049 Case C-172/96, First National Bank of Chicago, ECLI:EU:C:1998:354, para 31.

1050 See Bijl 2012, p. 266.

1051 See Prätzler – Zawodsky 2019, p. 525.
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service which the Bank provides, the Bank takes for itself a consideration which it 
includes in the calculation of those rates”.1052 According to the Court, “to hold that 
currency transactions are taxable only when effected in return for payment of a 
commission or specific fees, which would thus allow a trader to avoid taxation if 
he sought to be remunerated for his services by providing for a spread between the 
proposed transaction rates rather than by charging such sums, would be a solution 
incompatible with the system put in place by the Sixth Directive and would be 
liable to place traders on an unequal footing for purposes of taxation”.1053 Briefly, 
a spread has to be the consideration because if the spread is not by definition a 
consideration, VAT could be easily avoided in many situations. It is indeed because 
of that theoretical aspect that technical difficulties are insignificant. 

The First National Bank of Chicago case was later referred to in the Hedqvist 
case.1054 That case concerned transactions to exchange the “bitcoin” virtual currency 
for traditional currencies. The Court referred again to the criterion of the direct link, 
and to its interpretation in First National Bank of Chicago, stating that “it must be 
held that transactions such as those at issue in the main proceedings, constitute 
the supply of services for a consideration that has a direct link with the service 
provided, that is to say, the supply of services for consideration within the meaning 
of Article 2(1)(c) of the VAT Directive”.1055 However, the Hedqvist case should not 
be considered as a landmark relating to the expression “for consideration” in 
VAT Directive. This is because the Court followed its earlier steps for resolving a 
similar issue. According to the Court’s analysis, there would be “a synallagmatic 
legal relationship between Mr Hedqvist’s company and the other party to the 
contract in which the parties to the transaction would agree, reciprocally, to transfer 
amounts of a certain currency and receive the corresponding value in a virtual 
currency with bidirectional flow, or vice versa”.1056 However, as regards the bitcoin, 
the literature suggest that such a relationship does not exist between those who 
mine the bitcoins, and the bitcoin network, because these miners receive bitcoins 
as a reward, if they successfully add blocks into bitcoin’s blockchain.1057 Further, 
the literature states as a second reason for excluding the mining of bitcoins from 
the scope of VAT, that the bitcoin network is not identifiable as a purchaser of the 
service and that there is no legal relationship.1058 Hence, the first question that 

1052 Case C-172/96, First National Bank of Chicago, ECLI:EU:C:1998:354, para 32.

1053 Case C-172/96, First National Bank of Chicago, ECLI:EU:C:1998:354, para 33.

1054 Case C-264/14, Hedqvist, ECLI:EU:C:2015:718.

1055 Case C-264/14, Hedqvist, ECLI:EU:C:2015:718, paras 27, 29 and 30.

1056 Case C-264/14, Hedqvist, ECLI:EU:C:2015:718, para 28.

1057 The blockchain means technology which consists of blocks that are irrevocably chained to one another. 
The blockchain exists in the blockchain network. See Ehrke-Rabel – Zechner 2020, p. 499.

1058 Merkx 2019, pp. 83, 84 and 86.
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relates to the bitcoin miners concerns the uncertainty of the reward. Indeed, that 
is not a question of a hidden consideration. Instead, it would be a question relating 
to the possible hypothetical nature of the reward and, in the author’s opinion, 
it should be considered first from that perspective.1059 The second question that 
concerns bitcoin mining is the situation of an unidentifiable purchaser and whether 
that aspect has relevance. Scholars have been persuaded that the crucial element 
is that there is no customer, hence, there is only the network generating those 
miner's reward bitcoins itself.1060 

On the other hand, Sérandour states on the basis of the First National Bank 
of Chicago case as a general remark that exact identification of customers is not 
needed or expected.1061 Indeed, what does it matter if the purchaser is anonymous, 
for the transaction nevertheless to exist? The question about the seller’s relationship 
to an anonymous computer-based network can be a somewhat more complicated 
situation. However, there is no clear-cut answer because that question has not 
been solved in the Court. Finally, with regard to bitcoin, the literature favours all 
complementary currencies being exempt from VAT.1062 

Turning back to the question concerning the problem of a hidden consideration, 
it should be noted that the ratio decidendi of the judgment First National Bank 
of Chicago was later applied in the A Oy case.1063 Hence, the conclusion reached 
in First National Bank of Chicago that “it does not follow that no consideration is 
given from the mere fact that no fees or commission are charged or from the fact 
that there is technical difficulties in determining the amount of consideration”, 
was applied again in A Oy.

According to the facts of the case, the demolition company (A Oy) performed 
demolition work for its clients and thus, it supplied services for consideration within 
the meaning of the VAT Directive.1064 Further, in addition to monetary payment, 
the demolition company received from its clients  recyclable scrap metal that it was 
able to sell on. 1065 Therefore, the supply of goods in an exchange was established 
in a situation in which the demolition company received a benefit. The question 
still was whether the demolition company’s supply of services was made not just 

1059 See section 4.2.1 Hypotheticality as a landmark. However, as there is no Court’s case law on bitcoin mining, 
therefore that situation is not discussed. However, the author points that reward for successful mining 
seems to be sure. That is, according to Wolf, the mining of a new block of bitcoins means that the miner 
gets “25 newly generated bitcoins”. See Wolf 2014, pp. 254-257.

1060 See ibid.

1061 See Sérandour 2019, p. 22.

1062 Capaccioli 2014, p. 362.

1063 Case C-410/17, A Oy, ECLI:EU:C:2019:12.

1064 Case C-410/17, A Oy, ECLI:EU:C:2019:12, para 34. (Please note that I represented the party (state as tax 
recipient) at the national level.

1065 Case C-410/17, A Oy, ECLI:EU:C:2019:12, para 37.
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against the monetary payment, but also in exchange for a supply of goods.1066 The 
demolition contract did not contained information on the quantity and value of 
the scrap metal contained in demolition waste.1067

The Court stated it being clear from settled case law that “the consideration 
for a supply of services may consist of a supply of goods, and so constitute the 
taxable amount within the meaning of Article 73 of Directive 2006/112, provided, 
however, that there is a direct link between the supply of services and the supply 
of goods and that the value of the latter can be expressed in monetary terms”. 
According to the Court, “the same is true if a supply of goods is performed in 
exchange for a supply of services, as long as the same conditions are satisfied”.1068 
Further, the Court noted that “barter contracts, under which the consideration 
is by definition in kind, and transactions for which the consideration is in money 
are, economically and commercially speaking, two identical situations”.1069 

The Court concluded that, the supply of recyclable scrap metal to A Oy was 
a supply of goods for consideration, if A Oy attributed a value to that supply. 
That is, if the company took the value of the scrap into account when pricing the 
demolition works.1070 Furthermore, the Court recalled that the subjective value 
in an exchange situation is "the value which the recipient of services constituting 
the consideration for the supply of goods attributes to the services which he is 
seeking to obtain". Specifically, this value "must correspond to the amount which 
he is prepared to spend for that purpose".1071

Apparently, the Court came to an interesting conclusion from the point of 
the view of the criterion of the direct link and the concept of “for consideration”. 
That is, the fact that the demolition contract did not contain an agreement on the 
quantity and value of the scrap metal, did not preclude that the supply of scrap was 
effected for consideration.1072 This interpretation was explained with a reference 
to the First National Bank of Chicago case. Thus, the Court recalled that “any 
technical difficulties which exist in determining the amount of the consideration 
cannot by themselves justify the conclusion that no consideration exists”.1073 The 
Court explained further that in the circumstances present in A Oy “it is possible 
to determine the value of the supply of recyclable scrap metal and that value must 

1066 Case C-410/17, A Oy, ECLI:EU:C:2019:12, para 35.

1067 Case C-410/17, A Oy, ECLI:EU:C:2019:12, para 41.

1068 Case C-410/17, A Oy, ECLI:EU:C:2019:12 para 36.

1069 Case C-410/17, A Oy, ECLI:EU:C:2019:12, para 37.

1070 See Case C-410/17, A Oy, ECLI:EU:C:2019:12, para 40. (Please note that I represented the party (state as 
tax recipient) at the national level.)

1071 Case C-410/17, A Oy, ECLI:EU:C:2019:12, para 39.

1072 Case C-410/17, A Oy, ECLI:EU:C:2019:12, para 41.

1073 Case C-410/17, A Oy, ECLI:EU:C:2019:12, para 42.
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be considered as equal to the amount of the reduction by the service provider in 
the price of the demolition works”.1074 

From the point of the view of the criterion of the direct link, it is interesting 
that the supplier of the recyclable scrap metal which is the recipient of the demolition 
services does not know the exact value of the recyclable scrap metal and that fact 
is not important. Neither is there any negative price as the reduction is received 
because of the proved scrap. However, in this situation the price is hidden even 
from the seller. Indeed, the literature maintains that the Court's decision is not 
inline with the practical needs of a consumption tax.1075 

To the Court, what matters is that the demolition company had attributed 
some value to the scrap, which was then taken into account when calculating the 
price of the demolition work. This approach is not new. Instead, the interpretation 
is well established.1076 Furthermore, the demolition company benefited from the 
waste and it was able to move the scrap forward in the supply chain. This fact is 
relevant to the emergence of an exchange situation.1077

Of course, the seller must send an invoice to the purchaser and therefore the 
value of the supply should not be hidden. Accordingly, if the purchaser in a barter 
situation is also a taxable person, the purchaser too must correctly inform the price 
of its supply in an invoice. In this respect, the challenge is that only the seller of 
the demolition service finally becomes aware of the value of the scrap. Moreover, 
as the literature states, in an exchange situation, between the taxable persons no 
economic tax burden exists.1078 However, in the case of hidden consideration, in 
general the seller may be unwilling to disclose its profit to the customer. This is 
even if the customer necessarily is unaware of seller’s costs.1079 

Nevertheless, a clear landmark as regards article 2 of the VAT Directive 
and the concept of “for consideration”, is that technical difficulties relating to 
the determination the amount of consideration does not mean that the supply is 

1074 Case C-410/17, A Oy, ECLI:EU:C:2019:12, para 43.

1075 See Prätzler – Zawodsky 2019, p. 525.

1076 See Case C-172/96, First National Bank of Chicago, para 49 and the case law cited.

1077 See section 1.4 The research topic in light of example situations. See Kollmann: ‘for barter transactions 
both components of the transaction need to fulfil the requirements of the supply and the consideration.” 
Kollmann 2019, p. 73. See also Bouchard 2019, p. 454. See also Van Kesteren – Van Erp 2019, pp. 164-165.

1078 See Prätzler – Zawodsky 2019, p. 523.

1079 Naturally, if seller's margin is taxed, the purchaser becomes aware of seller's cost structure. This, however, 
depends on what costs are taken into account when the margin is calculated. See on disclosing the fee 
margin and cost structure: Amand 2008b, pp. 357-376.
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outside the scope of VAT.1080 Hence, if the provider of a service attributes value to 
the goods it receives in an exchange, even the fact that the supplier of the goods 
is not aware, that it has effected a transaction for consideration, is an irrelevant 
technical difficulty. 

4.2.7 The situation of a consortium where each member fulfils its 
own part of the work

In the Empresa de Desenvolvimento Mineiro SGPS SA (EDM) case,1081 the Court 
did not formulate the doctrine that there must be a direct link between the service 
provided and the consideration received. However, it is still a case that concerns 
the meaning of the term “for consideration”. This is because in this case, the 
Court decided (among other things) that operations carried out free of charge by 
the members of the consortia corresponding to the share contractually assigned 
to each of them is not covered by article 2 of the VAT Directive.1082

In the Empresa de Desenvolvimento Mineiro SGPS SA (EDM) case, among other 
questions, the Court answered to the question of whether operations, performed 
under the terms of a consortium contract, constituted taxable transactions.  This 
question concerned a situation in which the company managing the consortium 
performed more operations than the share for which it is responsible under the 
consortium contract. As set out in that agreement, the company that managed 
the consortium was entailed to have payments by the other members of that 
consortium against the operations exceeding its own share.1083 

In giving its answer, the Court first noted that “for VAT purposes, operations 
performed in connection with a consortium, for its account, by each of its members 
are not generally different from those carried out by an undertaking for its own 
account and should therefore be treated in the same way”. Then the Court recalls 
that “according to article 2(1) of the Sixth Directive, VAT is chargeable only on 
the supply of goods and services effected for consideration and therefore, in as 
far as supplies of goods and services are not effected for consideration for a third 

1080 In addition, among other issues, in Case C-410/17, A Oy, the Court was asked to consider whether the 
contract consisted of one single transaction or two transactions for the purposes of VAT. With regard to 
that issue the Court asked the national court to observe whether the purchaser (the demolition company) 
“attributes a value to that supply of goods which it factors into the price quoted as a factor reducing the 
purchase price of the goods to be dismantled”. In short, if value is attributed to the goods, two supply exists; 
one is the dismantling the goods, which is service provided by the demolition company and the another 
is supply of those goods, by the purchaser of the demolition service. C-410/17, A Oy, ECLI:EU:C:2019:12, 
para 60.

1081 Case C-77/01 Empresa de Desenvolvimento Mineiro SGPS SA (EDM), ECLI:EU:C:2004:243.

1082 Case C-77/01 Empresa de Desenvolvimento Mineiro SGPS SA (EDM), ECLI:EU:C:2004:243, para 91, 
operative part 2.

1083 Case C-77/01, Empresa de Desenvolvimento Mineiro SGPS SA (EDM), ECLI:EU:C:2004:243, para 81.
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party, they cannot, as a rule, constitute taxable transactions”. The Court notes 
as an exception to that rule the cases laid down in article 6(2)(b) of the Sixth 
Directive.1084 In summary, the Court explained that the before mentioned rule on 
supplies of services carried out free of charge by the taxable person constitutes 
an exception to what it is presupposed in the article 2(1).

Having recalled that only supplies effected for consideration are taxable 
transactions according to article 2(1) of the Sixth Directive, the Court states “it 
being clear from the order for reference and from the observations submitted 
to the Court that the operations carried out by the members of the consortia in 
question which correspond to the share contractually assigned to each of them are 
not paid for”. The Court then notes that “in respect of those operations, no taxable 
transaction has therefore been effected”.1085 Thus, following the Court’s observation, 
it was common ground that, the operations were carried out without a payment.

The Court clearly excluded from the scope of article 2(1) of the Sixth Directive 
operations carried out by the members of a consortium in accordance with the 
provisions of a consortium contract and corresponding to the share assigned to 
each of them in that contract. It concluded, that “the fact that such operations are 
carried out by the member of the consortium which manages it was irrelevant 
(in that respect)”.1086 

 As explained above, it was also common ground that operations that were 
carried out for a payment as the company managing the consortium performed 
more operations than the proportion for which it was responsible under the 
consortium contract. For performing these operations, the company received a 
payment. The Court ruled that “those operations constituted a supply of goods 
or services ‘effected for consideration’ within the meaning of Article 2(1) of the 
Sixth Directive”.1087 The Court concluded that, “under Article 11A(1)(a) of the Sixth 
Directive, the taxable amount is the sum received by the consortium member 
concerned as payment for the part of the operations which exceeds its share as 
laid down in the consortium contract”.1088

The Empresa de Desenvolvimento Mineiro SGPS SA (EDM) case shows how 
article 2(1) of the Sixth Directive impacts when parties have decided to make their 
own part to achieve the state of affairs aimed for by the contract. For this reason, 
the Empresa case is also interesting from the point of view of the doctrine “direct 
link”. The question that arose relating to this case and the doctrine is why the 

1084 Case C-77/01, Empresa de Desenvolvimento Mineiro SGPS SA (EDM), ECLI:EU:C:2004:243, para, 86.

1085 Case C-77/01, Empresa de Desenvolvimento Mineiro SGPS SA (EDM), ECLI:EU:C:2004:243, paras 86 
and 87.

1086 Case C-77/01, Empresa de Desenvolvimento Mineiro SGPS SA (EDM), ECLI:EU:C:2004:243, para, 88.

1087 Case C-77/01, Empresa de Desenvolvimento Mineiro SGPS SA (EDM), ECLI:EU:C:2004:243, para, 89.

1088 Case C-77/01, Empresa de Desenvolvimento Mineiro SGPS SA (EDM), ECLI:EU:C:2004:243, para, 90.
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Court did not decide the case following its own doctrine which ought to guide 
it in its interpretation and to help it in analysing whether a supply is made for 
consideration or not. It is striking that the Court is silent on its own principle of 
interpretation, as it takes the view that the correct approach to question is that 
there is no consideration corresponding to the share contractually assigned as 
there is no payment. 

According to what the author sees, the Court could not have ended up with 
the result “no consideration” following the doctrine as it was formulated by the 
Court. That is because there was a deal between members of the consortium. The 
deal was a commitment to do its own share because the others did their part as 
well. Instead, to end up with the “no consideration” result the Court ought to have 
developed further the principle of interpretation/doctrine and state that a share 
assigned to one member of the consortium does not have direct link between the 
shares assigned to other members of the consortium. It must be noted that it is 
not important if in barter agreement the goods or services exchanged do not have 
similar value.1089 However, the Empresa de Desenvolvimento Mineiro SGPS SA 
(EDM) case and the interpretation as regards the consortium transactions is also 
considered being “more than controversial”.1090

It is still interesting to consider what the impact of the decision would have 
been if the issue had been resolved differently. If the Court had ruled that the taxable 
transaction was effected in circumstances such as in Empresa de Desenvolvimento 
Mineiro SGPS SA (EDM) (a commitment to do its own share if the others also 
do their part), the result would have been that each member received an invoice 
including VAT from other members. That could have caused a cumulative effect 
to the right to deduct the VAT (everyone makes a deduction) or on the contrary 
that there was no right to deduct at all (the service has connection to the other's 
business too). Of course, the Court could also have ruled that the taxable amount of 
each part is equivalent with all the other member’s parts together. In other words, 
the contract ought to be considered as being a contract of exchange.

4.2.8 Agreement on price adjustments does not cut the direct link 
between supply and consideration

In the Saudaçor case,1091 among other issues, the Court determined whether 
Saudaçor’s services were provided for consideration. This company was wholly 
owned by the Autonomous Region of the Azores. In this case the Court's findings 

1089 Grlica 2017, pp. 124-131.

1090 Bernaerts – Nathoeni 2011, p. 292.

1091 Case C-174/14, Saudaçor, ECLI:EU:C:2015:733.
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were mainly based on its earlier orientations. However, below the fourth point of 
interpretation1092 brings up a new landmark to what is meant by the expression 
“for consideration” in article 2 of the VAT Directive.

Hence, the Court applied the criterion of the direct link in determining the 
answer to the question referred. As regards its earlier orientations, it stated as 
follows: “the possibility of classifying a supply of services as a transaction for 
consideration requires only that there be a direct link between that supply and 
the consideration actually received by the taxable person.”1093 The Court continued 
explaining that “such a direct link is established if there is a legal relationship 
between the provider of the service and the recipient pursuant to which there is 
reciprocal performance, the remuneration received by the provider of the service 
constituting the actual consideration for the service supplied to the recipient”.1094 
The Court recalled that “it is for the national court to classify the activities at 
issue in the main proceedings in the light of the criteria adopted by the Court”.1095

In that connection, the Court also specified that, “it is for the referring court 
to establish whether it is apparent from the documents in the court file and in 
particular from the programme agreements concluded between Saudaçor and 
the RAA that the activities of that company are effected for consideration and, 
therefore, are of an economic nature.1096 In this respect, the literature explains that 
Saudaçor supplied services as the services were outsourced to it by the RAA.1097 
The Court provided to the referring court some points of interpretation for to 
enable the referring court to give its ruling”.1098

In its first point of interpretation the Court noted that, “in the actual wording 
of agreements in question, the RAA is required to pay to Saudaçor, ‘as consideration’ 
for the services in respect of the planning and management of the regional health 
service to be provided by it, compensation, called the ‘financial contribution’, the 
amount of which is stated in those agreements”.1099 Hence, the Court took account 
of the fact that there was an obligation to make a payment. Indeed, in the economic 
reality of outsourcing agreements, usually there is an obligation to make a payment 
to the one who performs those services.1100

1092 These points of interpretation are deduced by the author.

1093 Case C-174/14, Saudaçor, ECLI:EU:C:2015:733, para 32.

1094 Case C-174/14, Saudaçor, ECLI:EU:C:2015:733, para 32.

1095 Case C-174/14, Saudaçor, ECLI:EU:C:2015:733, para 33.

1096 See Case C-174/14, Saudaçor, ECLI:EU:C:2015:733, para 34.

1097 See Pfeiffer 2016a, p. 196.

1098 See Case C-174/14, Saudaçor, ECLI:EU:C:2015:733, para 34.

1099 See Case C-174/14, Saudaçor, ECLI:EU:C:2015:733, para 35.

1100 See Pfeiffer 2016a, p. 196.
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As its second point of interpretation the Court stated that “in the light of 
the permanent and continuous nature of the planning and management services 
provided by Saudaçor, the fact that the compensation is determined not on the 
basis of individualised services but on a flat-rate and annual basis to cover the 
operating costs of that company is not in itself such as to affect the direct link 
between the supply of services made and the consideration received, the amount 
of which is determined in advance on the basis of well-established criteria”.1101 By 
pointing to the permanent and continuous nature of the planning and management 
services, and to the consideration determined in advance on the basis of well-
established criteria, the Court was consistent with the interpretation according 
to which, although the fee cannot be related to the use of the service, this does 
not alter the fact that there is reciprocal performance between the supplier and 
the purchaser of the service.1102

In Saudaçor, as a third point of interpretation, the Court seems to exclude 
that in the circumstances of the case, there had been a hypothetical consideration 
instead of “a consideration that was dealt in advance and on the basis of well-
established criteria”.1103 It is apparent from the foregoing that, the Court's reasoning 
consists of applying the criterion of direct link, as applied in the settled case law 
already. By contrast, the Court’s fourth remark provides something new in this 
respect.

With its fourth point of interpretation, the Court notes “that the existence 
of the direct link does not appear to be called into question by the fact that the 
programme agreements concluded between Saudaçor and the RAA contain clauses 
which stipulate that the amount of compensation payable to Saudaçor may be 
adjusted where, because of a change of circumstances, that amount is manifestly 
insufficient to allow for the performance of those agreements”.1104 

With regard to the expression “for consideration” in article 2 of the VAT 
Directive, it must be observed that the price agreed was adjusted in cases of a 
change of circumstances. Therefore, the Court pointed out the existence of the 
direct link between the supply and the consideration. Hence, the Court noted as 
a factual finding that clauses on price adjustment seek to determine in advance 
the level of that compensation based on well-established criteria which ensure 
that that level is sufficient to cover the operating costs of Saudaçor. Only then 
it concluded that, “it may be held that those clauses are designed to adapt the 
amount of the flat-rate consideration for the services provided on a continuous and 

1101 See Case C-174/14, Saudaçor, ECLI:EU:C:2015:733, para 36.

1102 See Case C-174/00, Kennemer Golf & Country Club, ECLI:EU:C:2002:200.

1103 See Case C-174/14, Saudaçor, ECLI:EU:C:2015:733, para 36.

1104 See Case C-174/14, Saudaçor, ECLI:EU:C:2015:733, para 37. See also Suso 2017, p. 196.
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permanent basis by that company”.1105 It was substantiated that “the sole purpose 
of the reduction of the annual compensation initially provided was to correct 
a manifest calculation error”.1106 Hence, the landmark relating to the Saudaçor 
case is that agreement on price adjustments does not cut the direct link between 
supply and consideration. 

The decision in the Nagyszénás Településszolgáltatási case is similar to that set 
out in Saudaçor in this respect. The conclusion was reached by reasoning, whereby 
the Court repeats its interpretation on the criterion of the direct link explaining 
that such a direct link is established if there is a legal relationship between the 
provider of the service and the recipient, pursuant to which there is reciprocal 
performance, the payment received by the provider of the service constituting the 
value actually given in return for the service supplied to the recipient.1107

Further, in this case the Court concluded that “the direct nature of that link 
could not be called into question by the fact that the contract at issue contained 
clauses allowing, in certain circumstances, the amount of compensation to be 
adjusted; nor by the fact that that amount was fixed at a level lower than the 
open market value, provided that the amount of compensation was determined 
in advance on the basis of well-established criteria which ensured that it was 
sufficient to cover the operating costs of NTN”.1108 In a sense, the interpretation 
chosen in Saudaçor is now reinforced by the interpretation in Nagyszénás 
Településszolgáltatási.1109

4.2.9 The situation of damages and non-use of services

There are situations in which the customer is obliged to pay to a seller an amount 
of money even if the customer does not use the services that the seller provides. 
The Court has interpreted article 2(1) of the VAT Directive in these situations. 
Therefore, it is necessary to consider whether any landmarks exist in this case 
law that determine the legal scope of the expression “for consideration” more 
precisely. Moreover, it is necessary to look at how the Court applies its principle 
of interpretation, hence the criterion of the direct link, in this case law.

By way of introduction, the legal literature considers that the evolution of this 
case law is subject to constant change, and it is considered that this jurisprudence 
does not go in the direction of clarifying the taxation. One basis of that view is that, 
while the application of the theory of the direct link is reaffirmed by the Court, 

1105 See Case C-174/14, Saudaçor, ECLI:EU:C:2015:733, para 38.

1106 See Case C-174/14, Saudaçor, ECLI:EU:C:2015:733, para 38.

1107 Case C-182/17, Nagyszénás Településszolgáltatási Nonprofit Kft, ECLI:EU:C:2018:91, para 32.

1108 Case C-182/17, Nagyszénás Településszolgáltatási Nonprofit Kft, ECLI:EU:C:2018:91, para 38.

1109 Spies 2019, p. 140.
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actually it is economic criteria that should be applied. Further, according to this 
criticism, the Court's focus is on the appreciation of the existence of a counterparty, 
which results to a case-by-case approach. Such an approach is a factor of legal 
uncertainty as each situation seems likely to lead to a divergent interpretation.1110 
In short, seen in this light, it seems that searching for landmarks is challenging.

Specifically, a conclusion according to which, when the customer’s payment 
in the case of an early termination is equal to the amount that should be paid 
unless the early termination occurred, it is a VAT-taxable payment,1111 reflects 
the above-mentioned economic criteria. Indeed, the Court has focused on such 
a fact in its analysis.1112 

The question on VAT and indemnities was assessed by legal scholars at the 
2011 Paris IFA Congress.1113 It was considered that if the payments resulted from 
an agreement between parties involved, or alternatively, from a court order, and 
the intention was to pay compensation to another party to the agreement, hence 
damages, no VAT should be included.1114 Further, back then the legal scholars 
assessed that, “if the contract provides for the possibility of an early termination in 
connection with an indemnity payment, the termination of the contract should not 
be subject to VAT”.1115 As regards the non-use of services, an alternative assumption 
is that a taxable supply of service is always effected when the customer is provided 
with the chance to benefit from this service, regardless of whether they took this 
chance or not.1116 

It follows from the foregoing that alternative approaches exist. Hence, it 
must be asked what perspective the possible non-use should be viewed from. 
According to a view held in the legal literature, the actual supply should be 
characterised by emphasising the customer's view. From that angle, one ought 
to ask what the customer sought with a payment and whether by making the 
payment the customer received such a benefit. Hence, according to that view the 
customer’s idea on consumption is important. 1117 On the other hand, in a quest 
for clarity and simplicity, the subtle characterisations are merely a disadvantage, 
and moreover, this approach that gives weight to customer's vision does not give 

1110 Grousset 2019, p. 40. See also on case-by-case approach Virtanen – Tannila 2016, p. 214.

1111 Zutt – Boy 2019. 

1112 See joined cases C-250/14 and C-289/14, Air France-KLM and Hop!-Brit Air SAS, ECLI:EU:C:2015:841, 
para 33; see also C-295/17, MEO — Serviços de Comunicações e Multimédia SA, ECLI:EU:C:2018:942, 
para 62; see also C-242/18, ”UniCredit Leasing” EAD, ECLI:EU:C:2019:558, para 75.

1113 See Achatz 2012, pp. 116-120.

1114 Ibid.

1115 Ibid. Achatz’s article contains a summary on the discussion in 2011 Paris IFA Congress regarding the “VAT 
aspects of business restructuring”.

1116 See Radeva 2019, pp. 11-15.

1117 Krever 2015, pp. 241-243.



207

concrete meaning to VAT's character as consumption tax. Instead, the customer's 
idea on consumption becomes important. 

The central question which arises is what the effect of the agreement between 
the parties has in the assessment of the VAT treatment. The agreement inevitably 
is an essential instrument for assessing the factual context. However, Moraine 
has stated that the legal certainty of a transaction in these situations will always 
depend on the meticulous analysis of the facts and their contractual translation. 
According to him it is obvious that any analytical grid always comes up against the 
same question at the end of the day: is a service rendered in return for the payment 
of the allowance?1118 Moraine raises even more questions that are necessary for 
establishing whether the service is rendered for consideration: ”Is it sufficiently 
consistent, individualised, proportionate to the consideration paid, to characterise 
the famous direct link?”1119 Hence, one can ask whether the answers to this set of 
questions are decisive as to whether the service is rendered "for consideration". 
When the agreement is drafted, one ought to be able to recognise whether it 
concerns compensation for damages, deposit or consideration. The deposit “marks 
the conclusion of the contract” implying that the there is a contract. Hence, its 
meaning is to encourage the parties to perform the contract.1120

The problematic area exists outside the sphere of the domestic law governing 
damages. Indeed, when one breaks the infrastructure belonging to another party, 
the situation is clear, and the payment means compensation in the form of damages. 
Thus, the lack of clarity seems to relate rather to the situation in which the parties 
anticipate the possible breaches of obligation or to the changes in respect of the 
contractual situation. For instance, the possible need to terminate the contract 
prematurely is a situation that necessitates already being considered when drafting 
a contract. In short, two alternatives exist. Firstly, the parties may be considered to 
have made a deal on compensation for damages or, secondly, on the consideration. 
Consequently, the literature emphasizes caution when drafting the contracts.1121 

Before the case law on non-use of services and damages, it must be noted 
what the Court stated in the B.A.Z. Bausystem AG case.1122 This is because the 
Court's interpretation of compensation of damages is an analogy that is based on 
the tax treatment of interest on account of late payment decided in this judgment.1123 
The Court stated in this case that the basis of assessment “does not include 

1118 Moraine 2016, p. 43.

1119 Moraine 2016, p. 43.

1120 See Bijl 2013, p. 120.

1121 See Dale 2016, p. 60.

1122 Case C-222/81, Bausystem v. Finanzamt München für Körperschaften, ECLI:EU:C:1982:256.

1123 Case C-277/05, Société thermale d’Eugénie-les-Bains, EU:C:2007:440, paragraph 32. See also Nellen – 
Van Doesum 2020, p. 187.



208

interest awarded to an undertaking by a judicial decision where such interest 
has been awarded to it by reason of the fact that the balance of the consideration 
for the services provided has not been paid in due time”.1124 The Court noted 
that the interest represented simply the reimbursement of expenses, that is to 
say compensation for the delay in payment. Further, the Court considered that 
“the undertaking was compelled to agree to a delay in payment, not provided for 
in the contract, on the part of the recipient of its services”.1125 In VAT doctrine 
this decision is seen to mean that there must be a legal relationship between the 
parties.1126 As the Court refers to this decision later when interpreting article 2 
of the VAT Directive,1127 this case necessarily contains a landmark; for instance: 
compensation should be distinguished from consideration.1128 The next case law 
is relevant in this respect.

In short, firstly, the MEO — Serviços de Comunicações e Multimédia SA 
case relates to a situation in which the telecommunications operator’s customer is 
engaged to pay to the operator an amount of money in case the customer terminates 
the minimum commitment period at an early stage.1129 This amount corresponds to 
the amount that the operator would have received as a payment for the remainder 
of that period. Secondly, the Air France-KLM and Hop!-Brit Air SAS case relate to 
the situation in which an airline company has issued tickets subject to VAT and if 
those tickets had not been used by passengers and the passengers were unable to 
receive a refund.1130 Thirdly, the Société thermale d’Eugénie-les-Bains case relates 
to a situation in which the client of a hotel exercises the cancellation option which 
is available and the hotel retains the deposit that the client paid when making the 
reservation.1131 Fourthly, the Vodafone Portugal case concerns circumstances in 
which a customer agrees on a predetermined minimum period with Vodafone for 
using communications services supplied by the latter.1132 If Vodafone’s customer 
fails to comply with the agreed period, the customer is obliged to pay Vodafone 
the amounts provided for in the contracts.1133 All these cases are linked by the fact 
that the customer pays to the seller a sum of money, although the customer does 

1124 Case C-222/81, Bausystem v. Finanzamt München für Körperschaften, ECLI:EU:C:1982:256, para 11.

1125 Case C-222/81, Bausystem v. Finanzamt München für Körperschaften, ECLI:EU:C:1982:256, para 8 and 
10.

1126 Kollmann 2019, p. 89.

1127 Case C-277/05, Société thermale d’Eugénie-les-Bains, ECLI:EU:C:2007:440, para 32.

1128 See Case C-277/05, Société thermale d’Eugénie-les-Bains, ECLI:EU:C:2007:440, para 32. See also Terra 
1999, pp. 71-72.

1129 Case C-295/17, MEO — Serviços de Comunicações e Multimédia SA, ECLI:EU:C:2018:942.

1130 Joined cases C-250/14 and C-289/14, Air France-KLM and Hop!-Brit Air SAS, ECLI:EU:C:2015:841.

1131 Case C-277/05, Société thermale d’Eugénie-les-Bains, EU:C:2007:440.

1132 Case C-43/19, Vodafone Portugal — Comunicações Pessoais SA, ECLI:EU:C:2020:465.

1133 Case C-43/19, Vodafone Portugal — Comunicações Pessoais SA, ECLI:EU:C:2020:465, paras 18 and 19.
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not use the service. In all these four cases, the question is whether the customer's 
payment to the seller is subject to VAT. Additionally, the “UniCredit Leasing” EAD 
case1134 is relevant.

The foregoing cases have been assessed by using the same approach, that 
is the criterion of the direct link.1135 However, the Court did not achieve the same 
result in all these cases. Because of that, it seems possible to argue that there is a 
lack of legal uniformity. Indeed, in the Société thermale d’Eugénie-les-Bains case, 
the outcome was that a fixed cancellation charge paid by the customer of the hotel, 
because of using the cancellation option, results from client's default. The factual 
situation entailed that the direct link was missing and the customer’s payment 
to the hotelier was not subject to VAT.1136 Further, the Court stated in Société 
thermale d’Eugénie-les-Bains that in “accordance with the general principles of 
civil law, each contracting party is bound to honour the terms of its contract and to 
perform its obligations thereunder and that the obligation to fulfil the contract does 
not therefore arise from the conclusion, specifically for that purpose, of another 
agreement”. According to the Court, the obligation to full contractual performance 
arises from the contract itself.1137 Generally speaking, scholars considered that the 
Court got lost from the hotel reservation’s economic reality with its finding.1138 
Moreover, the legal literature sees that the Court followed a teleological approach 
in the Société thermale d’Eugénie-les-Bains case. According to this analysis, the 
Court had settled that payment of a deposit targets the contract, encourages its 
performance and if appropriate, provides a fixed compensation.1139 The author 
only disagrees with the view that the Court had followed a teleological approach. 
The author considers that the Court followed the criterion of the direct link which 
is reached by using literal and logical method.1140 Indeed, one can ask whether 
paying a reservation fee without receiving the service/good which is being reserved 
is truly consideration. When the commodity provided to the purchaser does not 
actually exist, the approach does not seem very teleological.

The legal literature points out that in contrast to the approach taken in 
Société thermale d’Eugénie-les-Bains, in other cases mentioned above, the Court 

1134 Case C-242/18, ”UniCredit Leasing” EAD, ECLI:EU:C:2019:558

1135 Case C-277/05, Société thermale d’Eugénie-les-Bains, EU:C:2007:440, para 19; Joined cases C-250/14 
and C-289/14, Air France-KLM and Hop!-Brit Air SAS, ECLI:EU:C:2015:841, para 23; C-295/17, MEO — 
Serviços de Comunicações e Multimédia SA, ECLI:EU:C:2018:942, para 39; C-43/19, Vodafone Portugal 
— Comunicações Pessoais SA, ECLI:EU:C:2020:465, paras 31-32; C-242/18, ”UniCredit Leasing” EAD, 
ECLI:EU:C:2019:558, paras 69-78.

1136 Case C-277/05, Société thermale d’Eugénie-les-Bains, EU:C:2007:440, para 37.

1137 Case C-277/05, Société thermale d’Eugénie-les-Bains, EU:C:2007:440, para 24.

1138 See Swinkels 2008a, pp. 430-437. See also Sérandour 2007b, p. 13.

1139 Radeva 2019, pp. 11-15.

1140 See section 3.1 Recognising the level of difficulty by the interpretation method used.
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followed an economic approach when considering what conclusions can be drawn 
as regards meeting the contractual performance.1141 It must be asked whether the 
Court changed its approach or whether the situation changed.

Hence, the different outcome concerning the interpretation of a cancellation 
option necessitates an explanation. That is, in the Vodafone Portugal case, the Court 
clarified that the intention of the compensation in Société thermale d’Eugénie-les-
Bains, was “to compensate the operator following the termination of the contract 
by the client”.1142 That explanation made by the Court indicates that the difference 
in the outcome of these three decisions would result from that the seller in Société 
thermale d’Eugénie-les-Bains having a right to compensation. However, the Court 
does not mention in this explanation, which was made afterwards in the Vodafone 
Portugal case, that in the earlier case (Société thermale d’Eugénie-les-Bains), that 
the essential issue was whether the seller was somehow fulfilling its obligations 
to the purchaser. Nevertheless, the literature also supports a view according to 
which there is no fundamental change in the Court’s interpretation.1143

In the Air France-KLM and Hop!-Brit Air SAS cases, the Court considered 
that “the consideration for the price paid when the ticket was purchased consists 
of the passenger’s right to benefit from the performance of obligations arising 
from the transport contract, regardless of whether the passenger exercises that 
right, since the airline company fulfils the service by enabling the passenger to 
benefit from those services".1144 The Court made a finding according to which “the 
price paid by the ‘no-show’ passenger corresponds to the full price to be paid and 
secondly, where the passenger has paid the price of the ticket and the company 
confirms that a seat is reserved for him, the sale is final and definitive”.1145 From 
the foregoing it can be noted that the circumstances are not similar to those in 
Société thermale d’Eugénie-les-Bains, in which the client paid only a deposit.1146 
According to the Court, “the airline companies reserve the right to resell the unused 
service to another passenger, without being required to reimburse the price to the 
first passenger”. The Court concludes from this “that the grant of compensation, 
in the absence of harm, would be unjustified”.1147 

1141 See Van Doesum – Nellen 2020, p. 221. See Vasseur – Galerneau 2021, pp. 78-79. See also Grousset 2019, 
p. 39.

1142 Case C-43/19, Vodafone Portugal — Comunicações Pessoais SA, ECLI:EU:C:2020:465, para 45. See also 
See Vasseur – Galerneau 2021, p. 79.

1143 See Vasseur – Galerneau 2021, p. 79.

1144 Joined cases C-250/14 and C-289/14, Air France-KLM and Hop!-Brit Air SAS, ECLI:EU:C:2015:841, para 
28.

1145 Joined cases C-250/14 and C-289/14, Air France-KLM and Hop!-Brit Air SAS, ECLI:EU:C:2015:841, para 
33

1146 See Kollmann 2019, p. 138.

1147 Joined cases C-250/14 and C-289/14, Air France-KLM and Hop!-Brit Air SAS, ECLI:EU:C:2015:841, para 
33.
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Among the various approaches to the Court’s interpretation suggested by 
scholars, the definition of the concept of supply of services specifically is considered 
important.1148 However, in that case, it would not be a question of applying the 
criterion of direct link, but rather a factual finding on whether the service exists, 
or on the other hand, a characterisation of the service. Further, when making the 
distinction between damages and consideration, it is contemplated whether the 
actual supply is performed in that the supplier enables its customer to actually 
benefit from the agreed service.1149 Additionally, it has been pointed out that 
the interpretation according to which the non-refundable ticket price is not 
compensation for damages for the airline company, means that the cancellation 
charge does not represent a partial deposit as in Société thermale d’Eugénie-les-
Bains and that the ticket is final and definitive after reservation. Furthermore, 
the Court's interpretation is seen to mean that there was no actual loss suffered 
by the airline company that needed to be compensated when the amount of the 
cancellation charge is the same as the remuneration.1150 In short, the foregoing 
different approaches reflects that there was still uncertainty after the Air France-
KLM and Hop!-Brit Air SAS cases. Hence, the meaning of the interpretation and 
the position taken by the Court needed to be clarified further. This was done in 
the MEO — Serviços de Comunicações e Multimédia SA case. 

The legal literature points out that the decision in MEO — Serviços de 
Comunicações e Multimédia SA is based on the consideration that MEO’s supply 
to the customer contained telecommunications services for an agreed period.1151 
Specifically, in this case the Court noted among other issues that “the consideration 
for the amount paid by the customer to MEO is constituted by the customer’s 
right to benefit from the fulfilment, by MEO, of the obligations under the services 
contract, even if the customer does not wish to avail himself or cannot avail 
himself of that right for a reason attributable to him”. Further, it was noted that 
MEO enabled the customer to benefit from the service likewise having benefit is 
understood in the Court's case law, and that “the cessation of that service is not 
imputable to MEO”.1152 The Court's conclusion was that customer's payment was 
done for the services provided by MEO. In this respect it was irrelevant whether 
the customer benefitted from those services, in other words used them, till the 
end of the minimum commitment period.1153

1148 Hellsten – Männistö 2015, p. 6.

1149 Bijl 2016, pp. 95-97.

1150 Radeva 2019, pp. 11-15.

1151 Virtanen – Tannila 2019, p. 121.

1152 Case C-295/17, MEO — Serviços de Comunicações e Multimédia SA, ECLI:EU:C:2018:942, para 45.

1153 Case C-295/17, MEO — Serviços de Comunicações e Multimédia SA, ECLI:EU:C:2018:942, para 48.
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Additionally, in the “UniCredit Leasing” EAD case,1154 whether a charge 
relating to early termination of a financial lease has a direct link to the supply 
was considered, hence to the financial lease. In “UniCredit Leasing” EAD, the 
condition of reciprocity was considered to be fulfilled, because the payment, 
thus the termination indemnity, was an element of the contract in the financial 
lease and the terms of this contract were reciprocal.1155 Further, it was noted that 
the charge concerning the early termination allowed the lessor to receive the 
same income as that which would have been received in the absence of the early 
termination. According to the Court, this means that the termination does not 
change the economic reality of the contractual relationship.1156 It should be noted 
that the weaknesses in using these economic criteria is that, as one must make 
a distinction between the consideration and non-consideration by considering 
whether the amount paid corresponds to the full purchase price, the differences can 
be slight.1157 Indeed, it seems that the benefit to the customer is a better criterion 
for the assessment. 

Indeed, in “UniCredit Leasing” EAD, the Court pointed out that when the 
lessor enabled the lessee to benefit from the services resulting from the contract, 
the termination of these services would not be attributable to the lessor.1158 
What matters is that the sums paid constitute the actual consideration for an 
individualisable service.1159 This factual situation is described by scholars in that the 
parties do not depart from the nucleus of the contract.1160 Therefore the conclusion 
is that the amount due in the event of early termination must be regarded as 
forming an integral part of the total amount that the lessee had undertaken to pay 
for the performance by the lessor, of its contractual obligations.1161 In conclusion, 
a termination indemnity constituted the remuneration for the transaction subject 
to VAT.1162 

It should be noted that since the MEO — Serviços de Comunicações e 
Multimédia SA case, the interpretation concerning VAT and payment for the 
minimum commitment period seems confirmed. That is, by making a reference 
to the latter case, in Vodafone Portugal the Court has affirmed that “where those 
customers do not comply with that tie-in period, the supply of services must be 

1154 Case C-242/18, ”UniCredit Leasing” EAD, ECLI:EU:C:2019:558.

1155 Case C-242/18, ”UniCredit Leasing” EAD, ECLI:EU:C:2019:558, paras 71 and 72.

1156 Case C-242/18, ”UniCredit Leasing” EAD, ECLI:EU:C:2019:558, para 73.

1157 See Radeva 2019, pp. 11-15.

1158 Case C-242/18, ”UniCredit Leasing” EAD, ECLI:EU:C:2019:558, para 74.

1159 Case C-242/18, ”UniCredit Leasing” EAD, ECLI:EU:C:2019:558, para 75.

1160 See Nellen – Van Doesum 2020, p. 198.

1161 Case C-242/18, ”UniCredit Leasing” EAD, ECLI:EU:C:2019:558, para 76.

1162 Case C-242/18, ”UniCredit Leasing” EAD, ECLI:EU:C:2019:558, para 78.
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regarded as having been made, since those customers are placed in a position to 
benefit from those services”.1163 This suggests that the complexity of that issue 
is at least decreased if not completely absent. Specifically, the latter alternative 
is supported by the legal literature. That is, Vasseur and Galerneau describe the 
Court's interpretation with the famous phrase on “crossing of the river Rubicon”. 
In other words, the Court’s interpretation would mean that all compensation paid 
by the customer because of contractual clauses anticipating termination would 
from now on be subject to VAT. The Court will not turn back from the position 
it has taken.1164

To conclude, it should be noted that a common landmark in the above-
mentioned judgements relates to the fact of whether the client is seen as benefitting 
in some way on a service provided to them, like having the right to use the service 
for payment. In a way, the question is whether the service the client sought is 
somehow completed by him/her, even though the customer is not using the service. 
For instance, if the client in Société thermale d’Eugénie-les-Bains had paid for the 
stay without using the service and not just for reservation without using the service, 
the hotel room had been available to the client. Likewise, in Vodafone Portugal 
the Court notes that the amounts paid by the customer “reflect the recovery of 
some of the costs associated with the supply of the services which that operator 
has provided to those customers”.1165

Further, it is straightforward that the client did receive the right to benefit 
from MEO’s telecommunications services although that right was available only 
during the minimum commitment period. A similar situation occurs in any 
business with a similar agreement. The customer may have to pay a higher fee 
for the service used if the price is linked to the right to use the service, provided 
that if the customer does not use the service in full, the seller will withhold the 
payment. Also, it is true that the flight companies had provided the client with a 
right to travel by selling the ticket. Hence, the sum paid by the client for the airline 
ticket was not like the deposit in Société thermale d’Eugénie-les-Bains. The fact 
that a customer completely wastes his money by purchasing services and goods 
without using them at all should have no relevance as regards VAT.

According to the legal literature, the economic approach followed in 
“UniCredit Leasing” EAD as well as in MEO — Serviços de Comunicações e 
Multimédia SA calls into question the need to find a solution by considering the 
exclusive reason for the harm.1166 That is, in respect to the scope of VAT, the right 
to be able to enjoy the service, without necessarily consuming it, has become the 

1163 Case C-43/19, Vodafone Portugal — Comunicações Pessoais SA, ECLI:EU:C:2020:465, para 41.

1164 See Vasseur – Galerneau 2021, p. 79.

1165 Case C-43/19, Vodafone Portugal — Comunicações Pessoais SA, ECLI:EU:C:2020:465, para 38.

1166 See Vasseur – Galerneau 2021, p. 78.
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determining criterion, instead of the realisation of the transaction.1167 Still, the 
scholars believe that the strictly economic logic should not applied in situations 
in which the compensation does not find its source in the contract concluded by 
the parties.1168 

Consequently, the landmark regarding the criterion of the direct link and 
the above cases must be that the amount that the client pays must benefit the 
client, and this depends on whether the service provider does something for the 
client that goes beyond giving them a promise to do the service. In this respect 
it does not matter whether the client does not use the service entirely or at all. 
By comparison, Terra and Terra analysed the Air France-KLM and Hop!-Brit Air 
SAS case, stating that the airline company selling the ticket “fulfils its contractual 
obligations where it puts the passenger in a position to claim his rights to the 
services provided for by the transport contract”.1169 In such a situation services 
are supplied to the specific customer.1170 Hence, the approach according to which 
it is essential to consider whether there are elements that bring benefit to the 
client in a way that the service provider does something for the client that goes 
beyond giving a promise to provide the service, calls for an analysis of the facts.

Hence, the conclusion of the above case law is that the Court’s case law 
demonstrates that for there to be a transaction for consideration, the supplier 
must have acted in a manner that the customer is seen to receive something it 
sought in return for the payment, although it is not essential whether the service 
is used. Here, the characterisation of the service provided by the supplier seems 
to be the determinant factor. Because the landmark is that the supplier must 
have done something for the benefit of the client, it is only when the service is 
characterised in this way that there is a transaction for consideration. The service 
provider must have taken some of the necessary steps to serve the customer, so 
that the service performed can be noted to exist. The objection must then be based 
on the assertion that nothing specific was done, and the service provider would 
have acted for serving the customer only when the customer consumed the service. 

Lastly, in addition to the above cases, the SAWP case concerns the situation 
of damages. However, the question in this case does not relate to the non-use of 
services, but to the VAT treatment of fees intended to finance fair compensation 
for holders of reproduction rights.1171 In this case, the Court states that the holders 
of reproduction rights do not make a supply of services within the meaning of 

1167 Ibid.

1168 Ibid 79.

1169 Terra – Terra 2017, p. 30.

1170 See Amand 2017b, p. 161.

1171 Case C-37/16, SAWP, ECLI:EU:C:2017:22.
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the VAT Directive, to producers and importers of blank media and of recording 
and reproduction devices.1172 

The Court’s finding is preceded by an analysis according to which there is no 
legal relationship, as the parties are not pursuing the reciprocal performance. In 
that analysis the Court notes that it does not appear that there is a legal relationship 
pursuant to which there is reciprocal performance by holders of reproduction 
rights on the one hand, or as the case may be, the collective organisation managing 
such rights and, on the other, producers and importers of blank media and of 
recording and reproduction devices.1173 Thus, the situation lacks the required legal 
relationship and reciprocal performance.

The author sees that the finding that a reciprocal relationship is lacking 
because the obligation to pay fees is owed by those producers and importers 
by virtue of the national legislation which also determines the amount and the 
producers were not seen to receive anything in return.1174 Specifically, it should be 
noted that the Court held that the compensation is linked to the harm resulting 
from those rightsholders from the reproduction of their protected works without 
their authorisation.1175 Thus, in this case, the exclusion from the scope of VAT is not 
based on an analysis of whether the customer receives something but on the mere 
finding of lacking reciprocal relationship. The possible service, the supplying of 
which was not analysed in more detail, was the assignment of intangible property.

A landmark in this case SAWP must then be that the answer to the question: 
“Is there a service effected for consideration?”, is not searched by characterising 
the service if the harm and reason for the damage is obvious and the payment 
is possible to link to the compensation of that harm. It looks like the question of 
whether there is consumption and, secondly, whether there is just a harm that 
must be compensated, must therefore be assessed differently.1176 The Court’s 
interpretation means that there is a difference between the actual consideration 
and fees that are paid for compensation.1177 Finally, although this landmark is noted 

1172 Case C-37/16, SAWP, ECLI:EU:C:2017:22, operative part.

1173 Case C-37/16, SAWP, ECLI:EU:C:2017:22, para 27.

1174 See Case C-37/16, SAWP, ECLI:EU:C:2017:22, para 28.

1175 Case C-37/16, SAWP, ECLI:EU:C:2017:22, paras 29 and 30.

1176 Similarly, the VAT committee took a view in 34th meeting of 23-24 November 1992 that the fee paid 
when a footballer was transferred from one club to another was the consideration for a supply of services 
within the meaning of Article 2 of the Sixth Directive and should be subject to tax. According to the VAT 
committee, sums paid as compensation for breaches of contract and to penalise the failure to fulfil an 
obligation by one of the parties did not fall within the scope of VAT as they were not a consideration for 
services supplied. 

1177 See Case C-501/19, UCMR – ADA Asociaţia pentru Drepturi de Autor a Compozitorilor, ECLI:EU:C:2021:50, 
para 38. The Court explains the interpretation in Case C-37/16, SAWP.
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on the basis of clear-cut conclusion, the case was by no means unequivocal. That is, 
a different position was taken before the Court’s decision by the VAT Committee.1178

4.2.10 Identifying the situation of “for consideration” – an advance 
payment or consideration

Through the following cases, there is analysis of whether the identification of a 
service as such, is already a spot where the criterion of the direct link is applied. 
The Court analyses in the cases below contractual situations for concluding 
whether a service is effected for consideration. The Court explained in the first 
case, MacDonald Resorts Ltd, that it has to “examine the components of that 
contract in order to identify the services supplied as consideration for the fees 
charged by the supplier of services”.1179 The method used is that first is identifying 
all the fee types provided for by that contract. The MacDonald Resorts Ltd case 
concerned the sale of contractual rights convertible into usage rights for timeshare 
holiday accommodation.

The Court’s analysis of fees revealed that the purchase of “Points Rights” is 
not an aim in itself for the customer. The Court stated that “the acquisition of such 
rights (and the conversion of points) must be regarded as preliminary transactions 
in order to be able to exercise the right to temporarily use a property, or to stay in a 
hotel or to use another service”.1180 The conclusion is that “it is at the final moment 
of that conversion that the purchaser of ‘Points Rights’ receives the consideration 
for his initial payment”.1181 Thus, at this point in the Court’s analysis, the focus was 
on what the customer received in return for the payment he made.

The next step in the Court’s analysis involves determining the relationship 
between the benefit received by the customer and the payment paid by the 
customer. To the Court “the actual service for which “Points Rights” are acquired 
is the making available to participants benefits that may be obtained by virtue of 
the points deriving from those rights”. From this fact the Court concluded “the 
service not being fully supplied until those points are converted”.1182 

According to the Court, “it is when the points are converted into specific 
services that the connection between the service supplied and the consideration 
paid by the customer is established, the consideration being constituted by points 

1178 See VAT Committee, working paper No 943, 19 March 2018. See on clear-cut conclusions, Zubeldia 2019, 
pp. 101-102.

1179 Case C-270/09, MacDonald Resorts Ltd, ECLI:EU:C:2010:780, para 18.

1180 Case C-270/09, MacDonald Resorts Ltd, ECLI:EU:C:2010:780, para 24. 

1181 Case C-270/09, MacDonald Resorts Ltd, ECLI:EU:C:2010:780, para 25.

1182 See Case C-270/09, MacDonald Resorts Ltd, ECLI:EU:C:2010:780, paras 27
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deriving from previously acquired rights”.1183 The Court’s analysis is that before 
this step, no connection can be established between the service received by the 
customer and the customer’s payment. In a nutshell, until it is known what the 
customer receives, the payment made by the customer cannot be linked to the 
performance of the service for the benefit of the customer. Such a payment is an 
advance that does not correspond with the concept of “payment made on account 
before the goods or services are supplied” which is included in article 65 of the 
VAT Directive.1184 Hence, for the supply concerning the right to receive a service 
to cause VAT to become chargeable, the payment must be a prepayment.1185

It follows from the above analysis that the landmark with regards to the 
“for consideration” concept, is that the advances are only payments until it is 
known what they will be paid for. This deduction cannot be inferred otherwise, 
since it must be possible to establish the link between the consideration and what 
is received in return. This view was reinforced later in the Marcandi case, in 
which case the tax liable specifically invoked this interpretation.1186 Thus, the case 
Marcandi clarified the interpretation in the Macdonald Resorts case.1187

Hence, the Court was asked to decide whether the issue of credits, such as 
those at issue in the main proceedings, is effected "for consideration", or whether 
issuing them falls outside the scope of VAT likewise in Macdonald Resorts case.1188 
As the Court was asked to compare the circumstances in the Marcandi case of 
those in Macdonald Resorts, the Court first needed to go through the circumstances 
in Macdonald Resorts. 

The Court recalled that in Macdonald Resorts, the acquisition of contractual 
rights was a preliminary transaction effected in order to be able to exercise the 
right to use a property temporarily, or to stay in a hotel or use another service. 
Further, because of that, the client concluded the initial contract in order to use 
these services. Hence, the actual service in the Macdonald Resorts case was the 
service of making available those benefits.1189

However, the Marcandi case is different. In this case the “credits” can only 
be used to place bids in the context of sales by auction organised by Madbid. 
Therefore, a user who purchases these “credits” does so with the intention of 
being able to participate in those sales.1190 Consequently, for users, the service is 

1183 Case C-270/09, MacDonald Resorts Ltd, ECLI:EU:C:2010:780, paras 27 and 28. 

1184 See Case C-270/09, MacDonald Resorts Ltd, ECLI:EU:C:2010:780, paras 30-33.

1185 See Bijl 2013, p. 120.

1186 Case C-544/16, Marcandi, ECLI:EU:C:2018:540.

1187 See Nellen – Van Doesum 2019, p. 197.

1188 Case C-544/16, Marcandi, ECLI:EU:C:2018:540, para 26.

1189 Case C-544/16, Marcandi, ECLI:EU:C:2018:540, paras 27-28.

1190 Case C-544/16, Marcandi, ECLI:EU:C:2018:540, para 29.
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an autonomous interest compared with the purchase of goods in Madbid’s online 
shop. The Court’s finding was that the participation in the auctions organised 
by Madbid gives users a chance to purchase goods at a price below their market 
value.1191 Hence, the customer specifically endeavours to have the “credits”.1192

The Court excluded the issuing of Madbid’s credits being classified as a 
“preliminary transaction”, because they could not serve as payment for the 
purpose of buying goods in its online shop. Instead, these “credits” are identified 
as representing the consideration for the chance granted to users to purchase 
goods at prices lower than their market value. Furthermore, it was noted that 
the “credits” used to bid are not credited to the purchase price fixed at the end of 
the auction. Therefore, having a similar classification as in MacDonalds Resorts 
is excluded.1193

Instead, the Court’s finding was that the right granted to users who have 
acquired those “credits” to participate in the auctions organised by Madbid 
constitutes a supply of services which is entirely separate from, and cannot be 
confused with, the supply of goods that may occur upon the conclusion of those 
auctions.1194 

Hence, the Court noted that as the “credits” are used for independent 
transactions, issuing them cannot be seen as a “preliminary transaction”.1195 In 
short, the facts were different in MacDonalds Resorts. 

Referring to the established case law, the Court noted that “a supply of services 
is effected ‘for consideration’, within the meaning of that provision, only if there is a 
legal relationship between the provider of the service and the recipient pursuant to 
which there is reciprocal performance, the remuneration received by the provider 
of the service constituting the value actually given in return for the service supplied 
to the recipient”.1196 The Court continued by explaining that this is the case if there 
is a direct link between the service supplied and the consideration received, the 
sums paid constituting actual consideration for an identifiable service supplied 
in the context of such a legal relationship.1197 

The question of whether the issuing of “credits” is considered to have been 
effected for consideration has been answered through several factual findings: 

1191 Case C-544/16, Marcandi, ECLI:EU:C:2018:540, para 30.

1192 See Nellen – Van Doesum 2019, p. 200.

1193 Case C-544/16, Marcandi, ECLI:EU:C:2018:540, para 31.

1194 Case C-544/16, Marcandi, ECLI:EU:C:2018:540, para 32.

1195 Case C-544/16, Marcandi, ECLI:EU:C:2018:540, para 31.

1196 Case C-544/16, Marcandi, ECLI:EU:C:2018:540, para 36.

1197 Case C-544/16, Marcandi, ECLI:EU:C:2018:540, para 37.
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 - The Court noted that users wishing to participate in auctions 
organised by Madbid are required to acquire “credits” from it in 
return for payment. The “credits” must be bid for and cannot serve 
other purposes. 

 - The number of “credits” necessary to bid varies according to the sales.
 - When a user makes a bid, the “credits” are debited in that amount and 

the price of the product being auctioned increases by GBP 0.01. 
 - The winner of the auction has the right to purchase the product at the 

amount of the winning bid, plus a charge for shipping and handling. 
 - The value of the “credits” spent to bid during that sale is exhausted. 
 - When the user who was successful in that auction purchases the 

product auctioned and then cancels the purchase, only the amount of 
the price achieved in the auction is reimbursed, and not the value of 
the “credits” that were used to bid. 1198

The foregoing elements indicated that the payment received by Madbid in 
exchange for the “credits” is the actual consideration for the service that Madbid 
provides to its users. According to the Court, this service consists of the grant of 
the right to participate in the auctions which it organises.1199 In short, a perception 
of whether there is a service effected for consideration is based essentially on the 
factual findings.

The Court also tackles an argument that the issue of “credits” represents 
the right for the user to purchase goods up to the value of those “credits”. This 
is done after analysing that this argument does not correspond to the economic 
and commercial reality. The Court recalled that “the economic and commercial 
reality is a fundamental criterion for the application of the common system of 
VAT”.1200 In short, with regard to the ”for consideration” concept it is relevant 
that the economic reality is considered. Therefore, the conclusion that there is an 
actual consideration must be challenged by arguments relating to economic reality. 

Although the above case does not contain such a clear landmark as the 
first case (MacDonald Resorts Ltd and interpretation that the advances are only 
payments until it is known what they will be paid for), both cases illustrate how 
the analysis of whether something is done for consideration, is carried out by 
considering the facts of each case. This case law shows that it is essential to note 
whether the seller provides a benefit for the client and what the obligations of the 
parties are as regards the consideration. 

1198 Case C-544/16, Marcandi, ECLI:EU:C:2018:540, para 39. See also Nellen – Van Doesum 2019, p. 201.

1199 Case C-544/16, Marcandi, ECLI:EU:C:2018:540, para 40.

1200 Case C-544/16, Marcandi, ECLI:EU:C:2018:540, para 45.
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4.3 The landmarks of “for consideration” – the 
summary

In the light of the foregoing Court’s judgements, several landmarks for determining 
the scope and the content of the criterion on the “for consideration” and the 
condition of the direct link was recognised. Each of those landmarks delineates 
the concept of “for consideration” in article 2 of the VAT Directive. The Court’s 
interpretation, and hence the criterion of the direct link is reflected in these 
landmarks. Some landmarks are formed by certain core factual findings. Some 
landmarks are technical and because of that, these landmarks are not connected 
to the facts. In other words, these technical landmarks have not been formulated 
because of factual findings. Some landmarks are something in between. 

A landmark according to which the criterion of the direct link is applied both 
to the sale of goods and supply or services, seems to be rather technical.1201 This 
landmark is consistent with the wording of the VAT Directive, since with regard 
to the ”for consideration” condition, article 2(1)(a) has the same formulation as 
article 2(1)(c) of the VAT Directive. The interpretation that the criterion of the direct 
link applies both to the supply of goods and to the supply of services indicates 
that the scope of Court’s criterion is very wide. Moreover, this landmark indicates 
that the concept in article 2 of the VAT Directive “for consideration” should not be 
affected by the definition of the supply of goods or services. Thus, the expression 
“for consideration” in article 2 of the VAT Directive as a concept ought to be 
independent of whether or not the counterpart is supply of a service or a good. 
Therefore, the criterion should not have a limited impact on the VAT system. Still, 
a straightforward application of the direct link criterion regardless of whether the 
supply concerns goods or services may lead to an incorrect result. This is because 
the transactions differ from each other. For instance, analysing whether a service 
is provided to a client differs significantly from analysing whether the supply 
of a good existed. By comparison, supplying goods or services free of charge is 
essentially a similar situation.

Furthermore, the interpretation that “from the mere fact that no fees or 
commission are charged”, “does not follow that no consideration is given”1202, seems 
technical. The same could be said of landmarks according to which “any technical 
difficulties which exist in determining the amount of consideration cannot by 
themselves justify the conclusion that no consideration exists”.1203 With regard 
to these interpretations, it should be noted that an alternative solution would 

1201 See Case 230/87, Naturally Yours Cosmetics, ECLI:EU:C:1988:508, para 12.

1202 See Case C-172/96, First National Bank of Chicago

1203 Case C-172/96, First National Bank of Chicago, ECLI:EU:C:1998:354, para 31.
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be incompatible with the VAT system. Therefore, although the consideration is 
hidden, the direct link between it and the service or good received, exists. Hence, 
a transaction is within the scope of VAT even though consideration is hidden. 

However, even a hidden consideration cannot be a hypothetical assumption 
of future income.1204 For instance, in A Oy, the purchaser (the demolition company) 
must have attributed a value to the scrap metal, factored in when calculating 
the price of the demolition works, for the scrap metal is provided to it “for 
consideration”.1205 In short, the consideration may be hidden, but not undetermined 
nor speculative. 

In the same way, a landmark entailing that the advances are only payments 
until it is known what they will be paid for, sounds like a technical solution. The 
meaning of this interpretation is that the article 65 of the VAT Directive must be 
interpreted in light of article 2 of the VAT Directive. This aspect demonstrates that 
this interpretation does not yet similarly concern the core content of article 2 of 
the VAT Directive, unlike landmarks on the hypotheticality and the reciprocity. 
However, the interpretation that the advances are only payments until it is known 
what they will be paid for is clarifying in this respect. 1206

Apparently, the landmark according to which there is a direct link between 
the supply and the consideration even though in case a change of circumstances 
the supplier has a right to an adjustment of the price,1207 is more than just technical 
delineation of what is meant by “for consideration”. The essence of this landmark 
is that if there is a change in the circumstances, adjusting the price does not mean 
that the right to receive a consideration is hypothetical. However, it seems clear 
that price adjustments in cases in which there is no change in circumstances may 
lead to the conclusion that the consideration is hypothetical. For instance, in the 
case of a 100 percent price adjustment, there is no supply of goods or services for 
consideration.1208 

The next landmark relating to the artificial arrangements and actual 
consideration is rather poor: the actual consideration is a factual finding as well 
as symbolic or artificial consideration. The Court has not further clarified the 
situation. Additionally, it is questionable what the role the criterion of the direct 
link has to play as one ought to establish the facts first. On the other hand, in 
Lajvér Meliorációs Nonprofit Kft, the Court expected the referring Court to exclude 

1204 See Case C-93/10, GFKL Financial Services AG, ECLI:EU:C:2011:70, para 25.

1205 See Case C-410/17, A Oy, ECLI:EU:C:2019:12, para 49.

1206 See Case C-270/09, MacDonald Resorts Ltd, ECLI:EU:C:2010:780, para 30-33.

1207 See Case C-174/14, Saudaçor, ECLI:EU:C:2015:733

1208 See Case C-48/97, Kuwait Petroleum, ECLI:EU:C:1999:203
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a wholly artificial arrangement1209 by using the criterion on the direct link in the 
assessment.1210 

Moreover, abusive practice should be considered when the result is a VAT 
advantage contrary to the VAT Directive.1211 The concept of abuse includes a 
component of artificiality, meaning that rational explanation is non-existent.1212 
From that angle, it cannot be that an artificial arrangement is approached by 
weighing up whether a transaction is effected for consideration. For instance, if 
gifts are given by using symbolic consideration, the purpose of this transaction is 
not a supply of good for consideration, but donation. Donations should nevertheless 
remain outside the scope of VAT as mere donations.1213 On the other hand, 
recognising a donation is not necessarily straightforward. Of course, the purpose 
of the parties is decisive. On that basis, one ought to able to decide whether the 
objective is to give financial support to a project that the donator believes in, or 
whether the purpose is obtain something as a reward for the money given in.1214 
Furthermore, the symbolic consideration does not necessarily relate to artificial 
arrangement with the purpose of obtaining tax advantages. It is also possible that 
the question is genuinely open to interpretation.

Notwithstanding this, the author considers that a pure artificial arrangement 
should be excluded from the application of the direct link criterion. The author 
considers that a direct link criterion should be used as an interpretation principle 
in the real world and not in an artificial world based on false statements. In short, 
a landmark as regards artificial arrangements is somewhat ambiguous. 

The following landmark is a specific application of the direct link criterion. 
This landmark is the possible hypothetical nature of the consideration or, more 
generally pure hypotheticality in obtaining a counterpart. When the consideration 
is hypothetical and thus only a possible consequence of what might amount in 
certain circumstances, the transaction is outside the scope of VAT as the transaction 
is not effected for consideration. The Court’s criterion on that there must be a direct 
link between the supply and the consideration is not fulfilled as hypothetical and 
possible consequence of what might amount in certain circumstances does not 
meet the requirement that the service is made for consideration. In other words, 
the “for consideration” concept in article 2 of the VAT Directive is not hypothetical 

1209 Case C-263/15, Lajvér Meliorációs Nonprofit Kft, ECLI:EU:C:2016:392, para 50.

1210 Case C-263/15, Lajvér Meliorációs Nonprofit Kft, ECLI:EU:C:2016:392, paras 39-50.

1211 See Achatz 2012, pp. 116-120. 

1212 Saydé 2014, p. 146.

1213 Case C-316/18, University of Cambridge, ECLI:EU:C:2019:559, para 29. 

1214 See Merkx 2016a, pp. 12-18. 
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and it does not cover situations of possible consequences of what might amount 
in certain circumstances.1215 

This landmark means that, in a situation involving the supply of goods or 
services, which is not artificial or false, it may be necessary to assess whether the 
possibility of obtaining consideration is based solely on the assumed outcome 
of a particular hypothetical event. For instance, if a horse participates in the 
competition, the possible prize is not a consideration for the service that is 
participating in the competition.1216 Likewise, if a businessperson takes a business 
partner who invests money in their project, the consideration can only be what the 
partner pays for, for example, a stake in the machine. By contrast, the subsequent 
gain of the project is not directly linked to the transfer of the machine share to the 
investor. If business person takes an inventor who pays nothing for participating 
in the project, the benefit they both gain from the inventor’s knowledge later 
on does not have a direct link to an opportunity to join the project or to the 
inventor’s knowledge of the project. Finally, the hypotheticality is excluded by 
agreeing that the supply is effected for consideration. In this case, the existence 
of the consideration is sure, on condition that the service agreed to is provided.1217

In the same vein as the foregoing hypotheticality, reciprocity as a landmark 
concerns the core content of article 2 of the VAT Directive. Such a situation in 
which reciprocity is lacking exists when the service does not benefit the one who 
otherwise would be in the position of the purchaser. In the Court’s words, situations 
in which “the ground to the payment is an obligation to make a payment and not a 
commitment to pay for any benefit received”,1218 are excluded from the scope of VAT. 
This landmark covers a large proportion of situations in which there is an obligation 
to make payments without the payment bringing direct benefit to anyone. This 
circumstance does not meet the requirement of “for consideration”. For example, 
an obligatory payment used to finance public services with no connection for 
using the services provided is not made for consideration and thus the service 
falls outside the scope of VAT.1219 

An example of such situations is membership fees of associations and various 
tax-like contributions. In either case, it is normal for the payer to receive nothing in 
return for the payment that could be considered as a counterpart of the payment. 
In these situations, the payments serve the general good. Also, the services that 
are financed with this kind of income may serve the general good.

1215 See Case 154/80, Coöperatieve Aardappelenbewaarplaats, ECLI:EU:C:1981:38. 

1216 See Case C-432/15, Baštová, ECLI:EU:C:2016:855, para 37.

1217 See 4.2.1 Hypotheticality as a landmark.

1218 See Case 102/86, Apple and Pear Development Council, ECLI:EU:C:1988:120. 

1219 See Case C-36/16, Posnania Investment SA, ECLI:EU:C:2017:361.
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What follows from the direct link criterion not being met, is necessarily a 
landmark. When the direct link criterion is not met, the result is that the goods 
or services are supplied free of charge without a link to the consideration. This 
means that no one has paid for those supplies in such a way that the payment could 
be considered to be consideration. In such a situation, not even a third party has 
made a payment relating to the supply of goods or services. In such a situation, 
no one is engaged to pay in order for a particular supply of goods or services to 
be rendered for the benefit of the payer or another person. Generally speaking, it 
first seems unnecessary to stress the agreement in these situations because the 
factual findings are determinant in this respect. Still, the hypotheticality and the 
lacking reciprocity should be able to be evidence somehow.1220 

The landmark relating to the purchaser's benefit concerns a question of 
whether any service exists. For goods, the situation is simpler. If the purchaser pays 
for the goods which he does not get, there is no supply of goods for consideration. 
Indeed, the first situation, in which the question is whether there is a service, is 
linked to the definition of the concept of service. In this situation, the criterion of 
the direct link is only fulfilled if the benefit for the client is proved to exist. The 
landmark is that the supplier must have proved to have done something for the 
benefit of the client.1221 In other words, for the ”for consideration” condition to be 
fulfilled, it must be that the consideration is paid for something that endeavours 
to benefit the client. 

Although the criterion of the sufficiently direct link does not concern the 
core content of article 2 of the VAT Directive as such, it is still a clear landmark 
in respect of its scope. When the criterion of the sufficiently direct link is used, 
it means that article 9 of the VAT Directive plays a role in solving the issue.1222 

The landmark concerning the consortium situation is specific. It means that 
situations in which several parties are committed in accordance with the terms 
of their contract to do their own part fall outside the scope of VAT. A member of 
a consortium does not perform services for consideration when each member is 
doing their own part .1223 In this situation one does something to achieve the result 
that is created when everyone does their part. This is not an exchange situation. 
There is no interdependence between one service and another. Instead, the result, 
which is the aim of all parties, is dependent on everyone's work. Co-operation 
without a compensation is outside the scope of VAT.

1220 See Case C-16/93, Tolsma, ECLI:EU:C:1994:80.

1221 See Case, C-277/05, Société thermale d’Eugénie-les-Bains; C-295/17, MEO — Serviços de Comunicações 
e Multimédia SA; Joined cases C-250/14 and C-289/14, Air France-KLM and Hop!-Brit Air SA.

1222 Case C-520/14, Gemeente Borsele, ECLI:EU:C:2016:334

1223 Case C-77/01, Empresa de Desenvolvimento Mineiro SGPS SA (EDM), ECLI:EU:C:2004:243
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A landmark according to which the services are supplied for consideration 
for the purposes of article 2(1)(c) of the VAT Directive despite only some of the 
customers being obliged to pay for the services1224 is almost a technical statement. 
That is, even if some customers receive a service or good free of charge, the payments 
that others must make are directly related to the delivery of the service or good.

The last landmark is that there is a direct link when two services are mutually 
dependent on each other. The last landmark is a positive description of the criterion 
of the direct link, as well as the descriptions “legal relationship” and “reciprocal 
relationship”. These descriptions have the same aim. They are used for explaining 
how the direct link criterion should be understood. For instance, the Vodafone 
Portugal — Comunicações Pessoais SA case includes the following illustration: “…
the payment of the amount in question is made in the context of a legal relationship 
characterised by reciprocal performance between the services provider and its 
customer and that, in that framework, that payment constitutes a contractual 
obligation for the customer.”1225

The landmarks above illustrate that considering the factual findings of the 
case is involved to the criterion of the direct link. In conclusion, although the case-
by-case approach and unpredictability was seen as being the criterion's problem, 
the author considers that Court follows a pattern. The landmarks illustrate this 
pattern. Furthermore, relating to the problem of being like the Maginot Line, 
an allegory of the Court’s interpretation, the author considers that this problem 
concerns concepts in general. It is a problem of making distinction. 

1224 See Case C-520/14, Gemeente Borsele, ECLI:EU:C:2016:334.

1225 Case C-43/19, Vodafone Portugal — Comunicações Pessoais SA, ECLI:EU:C:2020:465, para 46.
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5 CONCLUSION

5.1 The context delineating the scope of the “for 
consideration” concept in article 2(1) of the VAT 
Directive

To find an answer to the question on the legal scope of the “for consideration” 
concept, it was first necessary for the prior questions to be answered. To start 
with, a linguistic approach based on the French version of the VAT Directive which 
was used in chapter 2, revealed that the term “à titre onéreux”, or in English: “for 
consideration”, has one meaning, which is the meaning of the expression in article 
2(1) of the VAT Directive. This conclusion is based on the fact that the sense of 
the term does not depend case by case on the article in which this expression is 
included. Because the meaning of the term “à titre onéreux” does not vary according 
to which article of the VAT Directive it appears, it was seen as being possible to 
approach it as a concept.1226 Hence, the linguistic analysis was necessary to identify 
the term. Still, it was clear from the outset that the meaning of the term cannot 
depend on any language version of the VAT Directive. Instead, the hypothesis was 
that the term has an autonomous EU meaning, which is defined by the Court.

Further, the analysis showed that the contextual factors of the “for 
consideration” concept in article 2 of the VAT Directive delineate its scope. In other 
words, the other factors around this concept demonstrates the concept’s scope in 
the field of VAT. That is, the other contextual factors, the “supply of goods”, supply 
of services” and “taxable person acting as such” have their own roles to play. This 
finding is summarised below in detail.1227

Firstly, the finding was that the other factors did not supersede the concept 
of “for consideration” in the Court’s interpretation. Hence, article 2 of the VAT 
Directive is not defined in the Court’s case law by article 9 of the VAT Directive and 
“economic activity” referred to in the article. As a result, the “for consideration” 
concept in article 2 of the VAT Directive cannot be said to be interpreted by the 
Court through or with the help of the concept of economic activity. An opposite 
view, meaning that the interpretation of article 2 of the VAT Directive and the 
concept of “for consideration” were inspired in the Court’s case law by the concept of 
“economic activity” cannot be supported with an objective analysis on Court’s case 
law. In this respect it must be noted that specifically, the criterion of “sufficiently 

1226 See section 2.3 The EU VAT system and the concept of ”for consideration”.

1227 See section 2.4 The relationships of the factors in article 2 of the VAT Directive.
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direct link” concerned situations in which article 9 of the VAT Directive was applied 
either in connection to the article 2 of the VAT Directive or separately from it. By 
comparison, the criterion of the “direct link” was used when article 2 of the VAT 
Directive was applied and interpreted. Therefore, the two criteria did not become 
blurred with each other. Furthermore, those two criteria cannot be said to be 
inconsistent with each other because the context in which they are used is not the 
same. Indeed, the criterion of the “sufficiently direct link” is used when analysing 
whether a public authority, which carries on supplies for some sort of payment, 
which payment fulfils the condition of “for consideration”, conducts economic 
activities as provided in article 9 of the VAT Directive. However, it needs to be 
stressed that the Court assessed articles 2 and 9 of the VAT Directive in isolation 
not only in respect of private companies but also in respect of public authorities. 
In short, the criterion of “sufficiently direct link” has a role to play if the concept 
of “for consideration” alone does not exclude the transaction in question out from 
the scope of VAT.1228

However, the relationship between the concepts of taxable person, economic 
activity and “for consideration” is manifestly not a straightforward issue. That is, 
the “for consideration” condition is a strong prerequisite for the taxable person 
to exist in respect of holding companies. A holding company is required to 
provide services for consideration in order for it to be a taxable person. On the 
other hand, acting as a taxable person is not approached in all circumstances by 
giving importance to the taxable supplies. This situation exists when a business 
is starting up, hence, when just the preparatory steps for an economic activity are 
taken. Besides, dividends remain out of the scope of VAT both because receiving 
dividends is not seen as economic activity due to the lack of continuity1229 but 
also because receiving dividends does not mean that the one who receives them 
provided services “for consideration”.1230

In addition, the concept of supply supported a hypothesis that the expression 
of “for consideration” in article 2 of the VAT Directive can be approached by 
observing its own role in the field of VAT. Indeed, although the concept of supply 
is an essential factor with regard the scope of VAT, it does not cover the notion of 
“for consideration”. That is, the Court considered both factors. Nevertheless, the 
field of play as regards the “for consideration” concept is still profoundly affected 
by the “supply of goods" and “supply of services”. The analysis revealed that even 

1228 See section 2.4.1 Relationship between taxable person and concept “for consideration” of the VAT Directive

1229 Case C-60/90, Polysar Investments Netherlands BV, ECLI:EU:C:1991:268, para 13: “ acquisition of financial 
holdings in other undertakings does not amount to the exploitation of property for the purpose of obtaining 
income therefrom on a continuing basis because any dividend yielded by that holding is merely the result 
of ownership of the property.” 

1230 See Case C-465/03, Kretztechnik AG, ECLI:EU:C:2005:320, para 19. See also Case C-421/17, Polfarmex, 
ECLI:EU:C:2018:432, para 44.
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though there can be situations in which there is supply of services bringing benefit 
to someone without those services being effected “for consideration”, the latter 
factor is not decisive on its own. Instead, the “for consideration” concept only 
affects when supply exists. However, when that condition is fulfilled, the concept 
of “for consideration” is self-standing. For this reason, it may become necessary 
to examine whether certain supply is effected "for consideration".1231

The relationship of the “for consideration” concept in article 2 of the VAT 
Directive and the notion “consideration” in article 73 of the VAT Directive was noted 
to give rise to a degree of confusion, since inevitably “consideration” in article 73 
must be what is provided in article 2 of the VAT Directive.1232 Still, from the angle 
of the Court’s interpretation as regards article 2 of the VAT Directive, an approach 
according to which the rules governing taxable amount and the rule governing 
the scope of VAT would be overlapping, cannot be retained. In this respect, an 
important finding was that when determining the taxable amount, it is excluded 
to value the consideration according to objective criteria.1233 By comparison, as 
regards “for consideration” in article 2 of the VAT Directive, the evaluation of the 
situation should be made objectively. In short, the condition of the direct link 
should not be affected by the seller's subjective perception of the price of the good. 
Instead, following the condition of the direct link demands an objective perception 
of whether there is a consideration that is the condition of the seller's transaction. 

From the latter perspective, it is the “for consideration” concept that delineates 
the scope of VAT. Indeed, the finding was that the purpose of those articles differs. 
Article 73 of the VAT Directive is not interpreted with an aim for excluding certain 
supplies outside the scope of the VAT Directive. Instead, the criterion of the direct 
link and article 2(1) of the VAT Directive serve that purpose.

Still, the finding also was that inevitable grey area exists. The study revealed 
that the situation between the employee and employer lies in that grey area. In this 
situation, it must be noted whether the good or service provided by the employer 
is part of salary. For instance, the Court has expected that a reduction in salary 
corresponds to the value of a good made available to the employee.1234 On the other 
hand the Court has also only observed that an actual consideration is paid.1235 
The aforesaid indicates that the value of the consideration has certain importance 
when considering whether there is supply for consideration. However, as the value 

1231 See section 2.4.2 Relationship between the condition of “for consideration” and the concepts “supply of 
goods” and “supply of services” in article 2 of the VAT Directive.

1232 See section 2.6 Relationship of concept “for consideration “and rules governing the taxable amount. 

1233 See Case C-285/10, Campsa Estaciones de Servicio SA, ECLI:EU:C:2011:381, para 28. Also Case C-69/11, 
Connoisseur Belgium BVBA, ECLI:EU:C:2011:825, para 19.

1234 Joined cases C-210/11 and C-211/11, Medicom SPRL (C-210/11), Maison Patrice Alard SPRL (C-211/11), 
ECLI:EU:C:2013:479, para 30.

1235 Case C-412/03, Hotel Scandic Gåsabäck AB, ECLI:EU:C:2005:47, para 24.
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of the consideration is a subjective value, considering the value should not be 
needed. For this reason, the author considers that article 2 of the VAT Directive 
is a determinant with regard this situation. Hence, what should be considered is 
not the value but the relationship and the transaction in question. That view is 
underpinned by the fact that the question precisely concerns whether the supply 
is effected for consideration. On the other hand, if an actual consideration can 
be pointed to, no uncertainty exists. Whether this is only a conclusion based on 
a factual finding remains in the grey area.

Finally, the analysis for this study supported the view that the exemptions 
obey the “for consideration” concept in article 2 of the VAT Directive.1236 In essence, 
the relevant consideration was that the exemptions are consistent with it in a way. 
The exemptions do no alter its course, it was rather the “for consideration” concept 
that altered the course of an exemption. Therefore, the conclusion of this study is 
that it is not the exemptions in the VAT Directive or their strict interpretation that 
have an impact on the “for consideration” in article 2 of the VAT Directive but vice 
versa. In other words, the exemptions on VAT concern supplies that are effected 
for consideration. The author considers that this indicates that it is essential to 
distinguish whether supply is outside the scope of VAT or exempted.

In addition to the context formed by other factors in article 2(1) of the VAT 
Directive and other provisions in VAT Directive, the context of the concept of “for 
consideration” is among the VAT system’s objectives. Thus, as part of the VAT 
Directive, the concept of “for consideration is subject to the economic objectives 
of the VAT system. For this reason, its interpretation should not run counter to 
these objectives. In essence, as harmonisation, neutrality, a tax on consumption 
and a tax on transactions are the objectives pursued, it may be expected that 
these objectives are somehow reflected in the Court’s decisions.1237 However, the 
Court's interpretation aiming to ensure that only supplies that are effected in the 
reciprocal relationship and without hypotheticality as regards the consideration 
to come are subject to VAT, is more or less contrary to taxing consumption. This 
is because consumption may occur although the relationship is not reciprocal or 
despite the payment being a donation. On the other hand, the aim of VAT is not 
to tax consumption irrespective of the circumstances. These circumstances are 
determined in articles 1 and 2(1) of the VAT Directive. Although principles and 
objectives cannot override provisions, principles and objectives can still necessarily 
be expected to be reflected in the Court's interpretation as regards the scope of 
the “for consideration” concept.

1236 See section 2.5 VAT exemptions and “for consideration” in article 2 of the VAT Directive.

1237 See section 2.1 Introduction.
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Indeed, the “for consideration” concept cannot be over emphasised without 
causing harm to the system’s objectives. For instance, the mere supply of goods or 
services free of charge does not mean that a person had not acted in the interest 
of their own business. In short, the right to deduct is not easily affected by free 
supplies. Therefore, the conclusion of this study is that the Court seeks a balance 
between respecting the neutrality on one hand, and respecting the limits settled 
in article 2(1) of the VAT Directive on the other.1238

Further, the aspect that the scope of VAT is limited by the stage of commercial 
trade is also a relevant factor with respect the concept of “for consideration”. In 
short, article 1 (2) reflects the idea that VAT has its sphere. Consequently, the 
interpretation of the “for consideration” concept relates to that sphere. There 
are many who carry on their activities outside that sphere: association with an 
aim to create general good, states with an aim to exist for their citizens, horses 
with an aim to win a competition, street musician that wishes receiving some 
money. The author considered even that those who act using abusive practices 
should be excluded from that sphere. However, the latter approach proved to be 
ambiguous. Notwithstanding this, as there are many aspects that must be taken 
into account, the Court is not able to emphasise only the tax on consumption, broad 
interpretation of economic activities etc. Accordingly, the Court cannot affect the 
scope of VAT in such a way that the stage of commercial trade becomes limitless 
because of that interpretation by interpreting the “for consideration” concept. The 
concept of “for consideration” makes sense as a part of the whole VAT system 
and therefore the Court can be expected to have approached from that angle.1239

In conclusion, the Court cannot have interpreted the scope of the “for 
consideration” concept in a vacuum. Instead, the Court has been forced to consider 
article 1 of the VAT Directive, the other factors in the scope rule and the objectives 
of the EU VAT legislation. In short, each player (article, concept etc) in the field of 
VAT is fitted by the Court into its own role and the Court ensures that the players 
respect the limits of that role. Naturally, whether one considers the outcome to be 
good depends on whether one accepts the starting points of the interpretation.

1238 See on neutrality section 2.1 Introduction.

1239 See section 2.1 Introduction.
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5.2 The definition of “for consideration” delineating its 
scope

To recall, the research question for this study was what the legal scope of the “for 
consideration” concept is. To answer that question, an analysis of its landmarks 
was carried out. Moreover, when considering the Court’s definition of the “for 
consideration” concept, hence, the landmarks, the approach in this study was that 
the interpretative criteria established by the Court has relevance. 

In this study, the case law about the “for consideration” concept was 
considered to reflect literal and contextual methods. This finding was made 
particularly because in the Apple and Pear Development Council case, the Court 
followed the opinion of Advocate General Slynn and it was noted in the study that 
he was seeking a text-based interpretation notwithstanding that the language 
versions were different. Thus, the finding of this study is that the legal scope of the 
“for consideration” concept is based on the literal and contextual interpretation 
of the VAT Directive.

Moreover, it was considered that the case law about the “for consideration” 
concept is not a collection of hard cases.1240 Specifically, for the interpretation 
taken in Société thermale d’Eugénie-les-Bains, the “hardest” case, could be seen 
to be reflecting a teleological method, a method indicating with the existence of 
a hard case, one should approve the aim of VAT being to tax supplies that are 
unprovided. However, in this case, the VAT’s nature as a consumption tax would 
be neglected to. Therefore, the author points out that the Court’s factual finding 
in Société thermale d’Eugénie-les-Bains was that at the stage when the client’s 
reservation was accepted, the client had not yet been provided with any service. 
Indeed, the grey area relates to the question about the circumstances in which 
something is seen to have been provided to the customer. Still, it has not been 
excluded that the interpretation method used in Société thermale d’Eugénie-les-
Bains should be also placed in that area.1241 

Because the concept of “for consideration” is one of the key factors determining 
the scope of harmonised VAT, the Court has searched explanations that are 
unbound to how the “for consideration” concept is described by national law 
makers.1242 Presumably therefore, the criterion of the direct link was explained 
by the Court in many ways. Briefly, the direct link presupposes that supply and 
consideration can be linked because of the existence of mutual dependency, 
meaning that a service “is made only on condition that the other is also made, and 

1240 See sections 3.1 Recognising the level of difficulty by the interpretation method used and 3.2 The Court’s 
approach theorized.

1241 See section 4.2.9 The situation of damages and non-use of services.

1242 See section 3.3 Principles to be considered.
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vice versa”.1243 The study revealed that, this mutual dependency follows from “legal 
relationship” and “reciprocal performance”. Naturally, the Court's own practice, 
hence, the landmarks, reflects the criterion.

The content of “for consideration” as well as the criterion relating to its 
interpretation is defined by the Court in the landmark decisions, through 
those landmarks. This involves the drawing of lines, that is to say, whether or 
not circumstances fall outside the scope of “for consideration”. Naturally, the 
pattern used by the Court, that is, the criterion of the direct link, should not 
lead to contradictory results, as it would directly affect the extent to which the 
tax is harmonised. This is because conflicting case law would lead to conflicting 
interpretations.

The finding of this study was that several landmarks, in otherwords, concrete 
aspects which are used in practice to recognise whether the operations fall 
inside or outside the scope VAT Directive, exist.1244 Moreover, the Court’s settled 
interpretation strengthens them. 

Thus, the hypotheticality illustrates a strong landmark. Hypotheticality in 
this study means that, if a consideration is not definite, it is for this reason uncertain 
or an assumption. The hypothetical nature of the consideration alone makes it 
unnecessary to assess reciprocity any further. Hence, the hypothetical nature of 
the agreement alone excludes the reciprocity.1245

In this study reciprocity was seen a distinct landmark from hypotheticality 
because it affects even though a fee is not uncertain or an assumption. This 
landmark excludes situations where something is received by the one who pays 
from the scope of VAT, but the fee paid does not reflect it. For instance, public 
services are financed by taxes, but those services are not necessarily effected for 
consideration. With regard to this landmark, the relationship between the one 
who pays, and supplies is different from the relationship in which someone makes 
a deal and gets an opportunity to buy something at a low price. The reciprocity 
as a landmark is used by the Court constantly and therefore it reflects a settled 
interpretation.1246

In the analysis for this study some landmarks were seen as being more 
technical, meaning that they were not based as hypotheticality or reciprocity on 
certain factual findings. Indeed, interpretation that the criterion of the direct link 
is applied to both the sale of goods and the supply or of services just follows from 
what is provided in article 2(1) of the VAT Directive. The Court’s interpretation 
means that by hiding the consideration, VAT cannot be avoided. In this study, 

1243 See Case C-94/19, San Domenico Vetraria SpA, ECLI:EU:C:2020:193, para 26.

1244 See section 4.2 The Court’s interpretation of the ”for consideration” concept

1245 See section 4.2.1 Hypotheticality as a landmark.

1246 See section 4.2.2 Although hypotheticality is excluded, reciprocity might lack.
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this interpretation is seen as the technical landmark for the concept of “for 
consideration”. Further, interpretation according to which the advances are only 
payments until it is known what they will be paying for, was considered not to be 
based on in-depth analysis of certain factual findings.1247

The situation on abusive practices and artificial arrangements as a landmark 
remained ambiguous. This was because necessarily for instance a symbolic 
consideration does not relate to artificial arrangement with purpose to obtain tax 
advantages. It is also possible that the question is genuinely open to interpretation. 
In this situation it is clear that the criterion of the direct link is applied for 
determining whether the consideration is symbolic or not. The author considered 
that beyond this situation pure artificial arrangements could be excluded from 
the application of the direct link criterion, because they should be approached by 
the prohibition of abuse of law. However, there is no clear landmark to support 
that view as regards the criterion of the direct link. 

Furthermore, the concept of supply is a decisive answer to the question 
on consideration/fee to exists. The question on whether there is a supply is a 
prerequisite to the question whether supply is effected for consideration. Because 
the scopes of the concept “supply” and “for consideration” are not overlapping, the 
questions should be addressed separately. Similarly, the criterion of the sufficiently 
direct link does not concern the core content of article 2 of the VAT Directive as 
such. Instead, this landmark means that article 9 of the VAT Directive plays a 
role in solving the issue.1248 Indeed, there is no need to consider whether “the 
sufficiently direct link” exists if the direct link relating to article 2 of the VAT 
Directive does not exist.

Finally, the landmark on consortium was considered to be specific. The 
interpretation relating to the issue of consortium in Empresa de Desenvolvimento 
Mineiro SGPS SA (EDM) was not achieved by applying the direct link criterion. 
This landmark clarifies that co-operation without compensation is outside the of 
scope of VAT.

As a final finding, it should also be noted that during the study, it became 
apparent that the scope of the "for consideration" concept can be approached 
through landmarks. Although the amount of jurisprudence increased during the 
time of the study, the landmarks showed the way. Still, the amount of case law 
reflects that interpretation on the “for consideration” concept is a subtle issue.

1247 See section 4.3 The landmarks of “for consideration” – the summary.

1248 See Case C-520/14, Gemeente Borsele, ECLI:EU:C:2016:334.
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