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Tiivistelmä: This thesis evaluates the utility of Stephen Gill’s concept of new constitutionalism in understanding the 

functioning of the European Economic and Monetary union (EMU) in 2015– 2020. New constitutionalism is defined as 

legally locked in rules-based market discipline. The thesis has two research questions: 1) To what extent does the 

concept of new constitutionalism aptly describe the economic policy space of EMU member states? That is, to what 

extent the EMU, with its associated rules and criteria, constrains the economic policies of its member states?2) To what 

extent are new constitutionalist principles “locked in” in the EMU? That is, to what extent is new constitutionalism 

really constitutional in the EMU? 

 

Chapter 1 outlines Gill’s contributions on new constitutionalism in the EMU, defines the key terms and introduces the 

research problematic. Chapter 2, in turn, evaluates the effects of EMU membership on economic policy space. This 

chapter draws extensively on data on fiscal deficits and levels of public debt well as the fiscal stimulus packages 

implemented in the context of the corona pandemic in EMU states and other advanced economies. It is shown that 

although average levels of debt have been lower in EMU states than in advanced economies overall, none of the major 

member states have remained within the required limits for public debt in this period. This renders the applicability of 

the concept of new constitutionalism dubious. Similarly, although EMU states stimulated their economies less than 

other advanced economies in response to the corona pandemic, this was not due to pressure from EU institutions as 

Gill’s argument would suggest. 

 

Chapter 3 addresses the political contingency in the application of rules-based market discipline in the EMU. Most 

notably, beyond the extreme case of Greece in 2015, there has been a reluctance by the European Commission to 

discipline member states for breaking the fiscal rules. The last two sections of this chapter consider the extent to which 

the actions of the European Central Bank have undermined market discipline in the EMU, and the pertinent question of 

whether the corona pandemic has ushered in a fundamental change in economic thinking in the EU. Drawing on this 

analysis, it is argued that the concept of new constitutionalism most aptly described the situation faced by Greece in 

2015, but its applicability has subsequently waned. Specifically, the concept of new constitutionalism fails to capture 

the political contingency and flexibility in the application of both fiscal rules and market discipline in the EMU. 

Chapter 4 is dedicated to the second research question – that is, to what extent new constitutionalist principles are 

constitutionalised in the EMU. This chapter analyses the practical possibilities for EMU reform. However, given the 

unanimity requirement between member states for fundamental reform of the EMU, it is here that Gill’s argument about 

new constitutionalism being “locked in” is found to have the most applicability.  

 

The overall argument of this thesis is that the original Maastricht vision of the EMU has not come to fruition. In fact, 

the EMU experience illustrates that attempts to impose fixed visions of order onto social systems tend to produce 

disorder. While the eurozone crisis itself was generated by unbalancing tendencies inherent in the EMU, it has 

subsequently survived only through circumvention of its rules.  
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1. Introduction 
 

This thesis will evaluate the utility of Stephen Gill’s concept of new constitutionalism in 

understanding the current form of the European Economic and Monetary union (EMU), and the 

degree to which the notion of disciplinary neoliberalism reflects the reality faced by governments in 

EMU member states.1 New constitutionalism is defined here as legally locked in rules-based market 

discipline. In order to evaluate the applicability of this concept to the EMU, this thesis has two 

research questions:  

1) To what extent does the concept of new constitutionalism aptly describe the economic policy space 

of EMU member states? That is, to what extent the EMU, with its associated rules and criteria, 

constrains the economic policies of its member states? 

2) To what extent are new constitutionalist principles “locked in” in the EMU? That is, to what extent 

is new constitutionalism really constitutional in the EMU? 

The rest of this introductory chapter outlines Gill’s contributions on new constitutionalism in the 

EMU, defines the key terms and introduces the research problematic of this thesis. In particular, it 

addresses the link between ordoliberalism and new constitutionalism, which, although normatively 

opposed, represent the same phenomenon – the locking in of specific capitalist principles in order to 

contain democracy and the space for politics.  

Chapter 2, in turn, evaluates the effects of EMU membership on economic policy space. This chapter 

draws extensively on data on fiscal deficits and levels of public debt as well as the fiscal stimulus 

packages implemented in the context of the corona pandemic in 2020 to analyse the extent to which 

economic policy has been constrained by EMU membership.  

Chapter 3 then addresses the political aspects of new constitutionalism – that is, the ways in which 

the application of new constitutionalism is politically contingent. Most notably, beyond the extreme 

case of Greece in 2015, there has been a reluctance to discipline member states for excessive deficits.2 

The last two sections of chapter 3 will consider, on the one hand, the extent to which the actions of 

the European Central Bank (ECB) have undermined market discipline in the EMU, and on the other, 

 
1 Stephen Gill, ‘European governance and new constitutionalism: economic and monetary union and alternatives to disciplinary neoliberalism in 

Europe’, New Political Economy, 3.1 (1998), 5-26 <https://doi.org/10.1080/13563469808406330> (p.5). 
2 The word excessive here refers to the excessive deficit procedure and is thus defined in terms of the EMU criteria and is not intended to imply a 
normative judgement of fiscal deficits as such. See for example: Eurostat, ‘Glossary: Excessive deficit procedure (EDP)’, Eurostat: Statistics 

explained, 2019 

 <https://ec.europa.eu/eurostat/statistics-explained/index.php?title=Glossary:Excessive_deficit_procedure_(EDP)> [accessed 8 November 2021]. 
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the pertinent question of whether the corona pandemic has ushered in a fundamental change in 

economic thinking in the EU. Drawing on this analysis, it will be argued that the concept of new 

constitutionalism most aptly described the situation faced by Greece in 2015, but its applicability has 

subsequently waned due its rigidity and failure to capture the political contingency and flexibility in 

the application of rules and market discipline. 

Chapter 4 will be dedicated to the second research question – that is, to what extent new 

constitutionalist principles are constitutionalised in the EMU. Although Chapter 3 points to 

countertendencies to new constitutionalism, the issue of reforming EMU structures is an entirely 

different question. This chapter analyses the practical possibilities for EMU reform. Although some 

strategic openings whereby new constitutionalist aspects could be alleviated are explored, it is here 

that Gill’s concept is found to have the most applicability.  

Nonetheless, the overall argument of this thesis is that the original Maastricht vision of the EMU has 

not come to fruition – in fact, attempts to impose rigidity and order onto social systems – that tend to 

be relatively open – and compartmentalise one segment – “the economy” – are doomed from the 

outset. Quite the reverse; attempts to depoliticise the economy engender their own countertendencies. 

In fact, the EMU experience illustrates that attempts to impose fixed visions of order onto social 

systems tend to produce disorder. The EMU system, as it currently stands, is inherently unstable. 

While the crisis itself was generated by unbalancing tendencies, it has subsequently survived only 

through circumvention of its rules.  

This thesis contributes to the study of global political economy (GPE) in a number of ways. Firstly, 

through its analysis of the European Economic and Monetary Union, it furthers our understanding of 

a distinctive intergovernmental union. Secondly, it complements Gill’s neo-Gramscian analysis by 

incorporating insights from heterodox economics and thus demonstrates the utility of a more eclectic 

and empirically grounded approach in critical political economy research. Thirdly and relatedly, it 

allows for greater analysis of how disciplinary neoliberalism operates in practice and its implications 

for economic policy space, which is a crucial object of study for GPE both within the EMU and 

beyond. Lastly, although the events in Greece in 2015 have been dealt with extensively in the 

literature, the broader question of the utility of new constitutionalism concept with regard to the EMU 

has not been analysed in such a systematic matter. This question is made all the more relevant by the 

corona pandemic and the associated economic crisis as well as the pressing need for ecological 

transitions; to what extent is new constitutionalism “locked in” in the EMU? 
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1.2. Gill’s argument: new constitutionalism in the EMU 
 

This section will outline Gill’s argument that the EMU embodies new constitutionalism.  

Stephen Gill’s contributions on new constitutionalism are inspired by the works of the Italian Marxist 

Antonio Gramsci.3 This neo-Gramscian approach, which describes developments in political 

economy in terms of class, constellations of social forces, world orders and hegemony, enjoyed its 

heyday around the turn of the millennium, particularly analysing the rise and institutionalisation of 

neoliberalism.4 Indeed, Gill first analysed new constitutionalism as a global phenomenon, whereby 

neoliberalism was increasingly locked in at the global level and propagated by institutions such as 

the WTO and the OECD.5 The popularity of this neo-Gramscian approach has subsequently declined, 

and the field of critical approaches in GPE has become more fragmented, characterised by the rising 

popularity of other approaches including heterodox economics such as post-Keynesianism.6 

Notwithstanding, Gill’s work is still referred to repeatedly and the concept of new constitutionalism 

made numerous appearances in academic contributions especially in the context of the eurozone 

crisis.7  

In an early contribution, Gill explains changes in European political and economic structures in 

Gramscian terms arguing that they are linked to a broader neoliberal movement of gearing states to 

better serve the interests of capital.8 In this article, Gill articulates his definition of new 

constitutionalism specifically in the context of European integration:  

 

 
3 Stephen Gill, ‘An EMU or an ostrich? EMU and neo-liberal globalisation; limits and alternatives’, in The politics of economic and monetary union, 

ed by Petri Minkkinen and Heikki Patomäki (Boston: Springer, 1997), pp. 207–231 (pp. 208–215). 
4 Konsta Kotilainen and Heikki Patomäki, ‘Towards a Helsinki Approach to Global Political Economy: Integrating Pluralist Economic Theorisation 
and Critical IPE’, Helsinki Centre for Global Political Economy Working Paper, 01/2020, 5-44 <https://www.helsinki.fi/en/networks/ global-

political-economy/working-paper-12020> (pp.13–14). For an emblematic contribution of this approach, see for example: Robert W. Cox, ‘Social 

Forces, States, and World Orders: Beyond International Relations Theory’, Millennium, 10.2 (1981), 126–155. 
5 For Gill’s analysis of global new constitutionalism, see: Stephen Gill, ‘Globalisation, market civilisation, and disciplinary 

neoliberalism’, Millennium, 24.3 (1995), 399–423 (pp. 412–415). Gill links emergent new constitutionalism in the EMU to broader changes in global 

economy here: Stephen Gill, ‘An EMU or an ostrich? EMU and neo-liberal globalisation; limits and alternatives’, in The politics of economic and 
monetary union, ed by Petri Minkkinen and Heikki Patomäki (Boston: Springer, 1997), pp. 207-231 (pp. 208-209). 
6 Lauri Holappa, ‘The Bond-Market-Power Fallacy’ (unpublished doctoral thesis, University of Helsinki, 2020), in Database of Helda < 
http://urn.fi/URN:ISBN:978-951-51-3448-6 > [accessed 2 October 2021], p. 32, and Konsta Kotilainen and Heikki Patomäki, ‘Towards a Helsinki 

Approach to Global Political Economy: Integrating Pluralist Economic Theorisation and Critical IPE’, Helsinki Centre for Global Political Economy 

Working Paper, 01/2020, 5-44 <https://www.helsinki.fi/en/networks/ global-political-economy/working-paper-12020> (p.14). 
7 Steve McGiffen, ‘Bloodless Coup d'Etat: The European Union's Response to the Eurozone Crisis’, Socialism and democracy, 25.2 (2011), 25-43 

<https://doi.org/10.1080/08854300.2011.579470> (pp. 40-41); Davide Bradanini, ‘Democracy in Europe: a tale of two crises’, Interdisciplinary 

Political Studies, 2.2 (2012), 82-96 <http://dx.doi.org/10.1285/i20398573v2n2p82>; Bob Jessop, ‘Variegated capitalism, das Modell Deutschland, 
and the Eurozone crisis’, Journal of Contemporary European Studies, 22.3 (2014), 248-260 <https://doi.org/10.1080/14782804.2014.937410> 

(p.256); Lukas Oberndorfer, ‘From new constitutionalism to authoritarian constitutionalism: New economic governance and the state of European 

democracy’ in Asymmetric crisis in Europe and possible futures: Critical political economy and post-Keynesian perspectives, ed. by Johannes Jäger 
and Elisabeth Springler (London and New York: Routledge, 2015), pp. 206-227; and Thomas Biebricher, ‘Neoliberalism and law: the case of the 

constitutional balanced-budget amendment’, German Law Journal, 17.5 (2016), 835-856 <https://doi.org/10.1017/S2071832200021489>  
8 Stephen Gill, ‘An EMU or an ostrich? EMU and neo-liberal globalisation; limits and alternatives’, in The politics of economic and monetary union, 
ed by Petri Minkkinen and Heikki Patomäki (Boston: Springer, 1997), pp. 207–231 (p.208). 

http://urn.fi/URN:ISBN:978-951-51-3448-6
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“European Union constitutional provisions in Maastricht mean rules-based constraints 

that circumscribe the room for manoeuvre of (future) politicians to manipulate monetary 

and fiscal policy, or to use trade policy in a flexible way (indeed, many social protection 

measures could be viewed as forms of protectionism). […] These new political 

arrangements are designed to supplement market discipline with binding constraints or 

"rules" in ways which prohibit a wide range of policies to defend national or local 

interests. I call the sum of these elements "the new constitutionalism"17, a set of initiatives 

and processes which reformulate and redefine the public sphere in a range of nations.”9 

 

That is, new constitutionalism entails rules and laws by which economic policy space is 

circumscribed. Gill then lists four key elements of new constitutionalism: “bond vigilantes and 

independent central banks”, “the financial markets, ''sustainable" fiscal deficits, and credit-rating”, 

“transparency and market-based surveillance”, and “attenuated democracy”.10 The first element, bond 

vigilantes, are tasked with protection of the value of the currency by insulating monetary policy (as 

well as fiscal policy to an extent) from democratic pressures. The often-used tool to strive towards 

this is the establishment of an independent central bank with a primary objective of maintaining low 

inflation and prohibition of lending to its own government. The second aspect is the stipulation of 

limits for sustainable fiscal deficits. Sustainability is here interpreted as reduced danger of default due 

to excessive debt-to-GDP ratio. The third element is surveillance; governments are expected to be 

transparent in the eyes of capital, along with various agencies, such as the IMF. The financial market 

thus constantly evaluates the credibility of governments and their policies. As Gill explains, new 

constitutionalism is an important complement to this scrutiny by introducing rules which limit 

economic policy within the acceptable parameters from the perspective of capital. The last aspect, in 

turn, is the attenuation of democracy: the delimitation of economic policy and prioritising credibility 

in the eyes of capital in its formulation, which leads to a diluted form of democracy defined primarily 

in terms of the interests of capital.11  

 

Both the form of the EMU and the associated agreements, Gill argues, embody new constitutionalism. 

Firstly, the EMU prioritises sound money, which is intended to promote a consistent and credible 

investment climate. This is reflected in the designed independence of the ECB, whereby monetary 

policy is supposed to be insulated from democratic pressures and their potentially inflationary 

 
9 Ibid., p. 217. 
10 Ibid., pp. 218–222. 
11 Ibid., pp. pp.218-222. 
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effects.12 A key component of this independence is that the ECB is not allowed to directly finance 

state expenditure by issuing more money.13 Secondly, the EMU framework prioritises debt 

sustainability, exemplified in the strict criteria in the Stability and Growth pact (SGP), stipulating 

limits of 60% of GDP for national debt and of 3% of GDP for budget deficits. Thirdly, there is a 

tendency towards depoliticisation of economic decision-making, through increased surveillance of 

state policies. Fourthly and lastly, economic policy space becomes delimited through legal means. 

There is also a shift of political weight toward technocratic agents, such the European Commission 

and the ECB, who lack democratic accountability.14  

 

Rules enforce fiscal discipline, which along with the constitutionalisation of the basic principles of 

capitalism, create stability and predictability. Hence, the uncertainties that arise from mass democracy 

or expanded economic policy space are minimised. Thus, new constitutionalism is, at its heart, hostile 

to democracy in the sphere of the economy. In fact, Gill goes as far as to argue that the EMU rules 

preclude the deployment of fiscal policy to respond to economic crises.15 Writing in 1998, Gill also 

insightfully predicts that the new constitutionalist pressures may lead to situations where democracy 

is severely curtailed to comply with EMU criteria, which occurred on multiple occasions in peripheral 

states during the eurozone crisis, most notably in Greece in 2015.16  

While new constitutionalist aspects can certainly be detected in the original design of the EMU, as 

well as in its later evolution, there have also been important counter-developments. Although this 

thesis focuses on the post-eurozone crisis era, it is worth noting that the seemingly strict SGP rules 

were already broken in the first decade of the common currency.17 In fact, both France and Germany 

broke SGP criteria in the early 2000s. In 2003, the Ecofin (which is composed of economic and 

finance ministers from member states) decided not to place France and Germany under the Excessive 

Deficit Procedure, causing some commentators to deem the SGP as dead, although the currency union 

had only existed for a few years.18 States whose deficits exceed or are expected to exceed the 3% 

limit, are supposed to be placed under the Excessive Deficit Procedure (EDP), where the Commission 

recommends fiscal adjustments to return the deficit within the acceptable parameters. Potentially, the 

procedure can lead to sanctions if the state fails to comply. The Commission first evaluates the 

 
12 Stephen Gill, ‘European governance and new constitutionalism: economic and monetary union and alternatives to disciplinary neoliberalism in 

Europe’, New political economy, 3.1 (1998), 5–26 <https://doi.org/10.1080/13563469808406330> (p. 15). 
13 Ibid., p.16.  
14 Ibid., pp. 16–17. 
15 Ibid., p. 9. 
16 Ibid., p. 17. 
17 Stefan Collignon, ‘The end of the Stability and Growth Pact?’, International Economics and Economic Policy, 1.1 (2004), 15–19 

http://dx.doi.org/10.1007/s10368-004-0009-6 (p.15). 
18 Ibid., p. 15. 
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relevant circumstances, including the size of the deviance and its duration, and expresses its the view 

to the ECOFIN, who ultimately decides whether the state is placed under the EDP.19 The voting 

procedure in this case allowed for the Commission’s recommendation for Germany and France to 

reduce their structural deficits to be overruled.20 However, the voting procedure has since then been 

changed. Before, the EDP would only be initiated if there was a qualified majority supporting it, but 

now there needs to be a simple majority opposing the Commission recommendation for it to be 

overruled.21 

In fact, Gill has argued that new constitutionalism has only strengthened in the EMU over time. In 

2017, he saw the EMU as being swept by a ”silent revolution” (a term coined by the former president 

of the European Commission, José Manuel Barroso), referring to a number of reforms and pacts 

created during the eurozone crisis to further enforce neoliberal discipline and surveillance over 

national economic policies. These agreements – the Fiscal Compact as well as the six- and two-packs 

– have all strengthened new constitutionalism in different ways. They commit all of the EMU member 

states and other signatories to balanced budgets in the medium term and involve stronger sanctioning 

mechanisms as well as closer coordination and surveillance of member state budgets. Specifically, 

the Fiscal Compact obliges the 25 signatories to make the balanced budget requirement part of their 

constitutions or national legislations.22 Furthermore, article 11 requires all economic policy changes 

to be coordinated at the European level, which Gill sees as “restricting any single country from 

developing an alternative economic policy.”23 It also enables the European Court of Justice (ECJ) to 

issue fines to states for failure to comply. The six-pack legislation also entails additional regulations 

aimed at minimising public deficits and managing macroeconomic imbalances. Lastly, the two-pack 

legislation allows the European Commission to scrutinise the national budgets and demand changes 

if they do not accord with the SGP. Again disciplinary actions, such as a fine of 0.02% of GDP, may 

be taken in the case of non-compliance.24 As Gill underscores: “These measures might be said to 

violate the historic principle that national parliaments hold budgetary sovereignty.”25 Hence, these 

reforms strengthen the rigidity of the rule framework of the EMU which delimits economic policy 

space and further contribute to the depoliticisation of the economy by insulating it from democratic 

pressures. 

 
19 Jasper De Jong and Niels D. Gilbert, ‘Fiscal discipline in EMU? Testing the effectiveness of the Excessive Deficit Procedure’, European Journal of 

Political Economy, 61 (2020), pp.2–4. 
20 Stefan Collignon, ‘The end of the Stability and Growth Pact?’, International Economics and Economic Policy, 1.1 (2004), 15–19 
<http://dx.doi.org/10.1007/s10368-004-0009-6> (p.15). 
21 Davide Bradanini, ‘Democracy in Europe: a tale of two crises’, Interdisciplinary Political Studies 2.2 (2012), 82–96 (p. 87). 
22 Stephen Gill, ‘Transnational class formations, European crisis and the silent revolution’, Critical Sociology, 43.4-5 (2017), 635–651 
<https://doi.org/10.1177/0896920516656920> (pp. 636–639). 
23 Ibid., pp. 639–640. 
24 Ibid., pp. 639–640. 
25 Ibid., p. 640. 
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Gill also cites the 2015 events in Greece as further evidence of the dominance of disciplinary 

neoliberalism in Europe.26 In Greece, Syriza (The Coalition of the Radical Left) rose to popularity 

during the eurozone crisis as a prominent anti-austerity party and came to power in 2015 with electoral 

promises of ending austerity while keeping Greece in the eurozone. Long and strained negotiations 

with the creditors ensued. In July 2015, there was a culmination of tensions when the government put 

the strict terms of the Third Economic Adjustment Programme up for a referendum. A clear majority 

of Greeks – 61% – rejected the terms. However, despite this clear mandate to reject any agreement 

necessitating such stringent austerity, as well as the government’s own anti-austerity rhetoric, the 

Tsipras government accepted a bailout agreement with even harsher conditions.27   

 

Although Greece is not the only EMU state bound by the onerous adjustment agreements and the 

Syriza U-turn is not historically unprecedented, the events of 2015 in Greece arguably epitomise the 

culmination of new constitutionalism in the EMU. This will be dealt with in greater detail in section 

3.1. of this thesis. It will be argued that new constitutionalism was indeed at its strongest in the case 

of Greece in this period, but there has subsequently been more flexibility in the application of rules-

based market discipline in the EMU. 

 

1.3. New constitutionalism, neoliberalism, ordoliberalism and 

constitutionalism  
 

This section defines the most central concepts of this thesis: new constitutionalism, neoliberalism, 

ordoliberalism and constitutionalism. 

To define a concept, one needs to determine its essential and distinctive characteristics.28 The 

definition also needs to be operationalisable in terms of research. Drawing on the literature review in 

the previous section, the key features of new constitutionalism are defined as: 

1) Delimitation of economic policy space 

2) To enforce market discipline 

3) Through legal means  

4) Locking in of these principles 

 
26 Ibid., p. 641. 
27 Miloš Šumonja, ‘The Habermas-Streeck debate revisited: Syriza and the illusions of the left-Europeanism’, Capital & Class, 43.3 (2019), 437–458 

<https://doi.org/10.1177/0309816818815257> (pp. 449–450). 
28 George Hodgson, Conceptualizing Capitalism: Institutions, Evolution, Future (Chicago: The University of Chicago Press, 2015), pp. 25–26. 
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Some of the aspects which Gill associates with new constitutionalism are omitted from this definition. 

Firstly, while new constitutionalism certainly entails depoliticisation of the economy which also 

delimits the purview of democracy, one needs to identify what exactly is distinctive to new 

constitutionalism; it is the means by which this depoliticisation is achieved, namely the “locking in” 

through legal means. Secondly, Gill sees new constitutionalism as enforcing the structural power of 

capital which refers to the increased power of capital to shape state policies in the context of 

heightened capital mobility.29 However, this feature is omitted from my definition because the 

relationship between the EMU and the structural power of capital is far from straightforward. Namely, 

one form of the global structural power of capital is its capacity to trade and speculate in currencies.30 

Currency speculation and exchange rate risks, based on the free movement of capital, pose a threat to 

especially peripheral states with few natural resources and low global demand for their currencies. 

This threat has driven many states to pursue economic strategies to maximise exports and accumulate 

foreign currency reserves.31 Interestingly, this form of structural power of capital is alleviated by a 

currency union, particularly in the case of the EMU, which is built upon a significant economic area. 

Some academics and political leaders have even envisioned the EU as a venue to advance social goals 

in the face of globalisation.32  

 

Furthermore, it is not clear that minimising fiscal deficits and public debt always serve the interests 

of capital. Certainly, a case can be made that fiscal spending can stimulate aggregate demand and 

economic growth thus benefitting capital. Moreover, the issuance of government debt bonds provides 

private investors with interest-bearing assets.33 On the other hand, what Gill underscores in new 

constitutionalism is the capacity and willingness of governments to pay their debts, which certainly 

benefits those bond holders, such as financial capital.34 However, as long as the government remains 

solvent, even a high debt-to-GDP ratio is not, in and of itself, against the interests of financial capital. 

Thus, the extent to which new constitutionalism serves the general interests of capital or specific 

segments of capital is a worthy research question to be explored on a case-by-case basis, rather than 

being assumed as part of the definition of the concept itself. 

 
29 Ibid., p. 24. For Gill’s argument that new constitutionalism enforces structural power of capital see: Stephen Gill, ‘An EMU or an ostrich? EMU 

and neo-liberal globalisation; limits and alternatives’, in The politics of economic and monetary union, ed by Petri Minkkinen and Heikki Patomäki 

(Boston: Springer, 1997), pp. 207–231 (p. 223). 
30 Stephen Gill and David Law ‘Global hegemony and the structural power of capital’, International studies quarterly, 33.4 (1989), 475–499 (p. 486). 
31 Konsta Kotilainen, ‘A Cosmopolitan Reading of Modern Monetary Theory’, Global Society, (2021), 1–24 

<https://doi.org/10.1080/13600826.2021.1898343> (pp.8–12). 
32 Owen Parker, ‘Challenging ‘new constitutionalism’in the EU: French resistance,‘social Europe’and ‘soft’governance’, New Political 

Economy, 13.4 (2008), 397–417 

<https://doi.org/10.1080/13563460802436566> (pp. 401–405). 
33 William Mitchell, L. Randall Wray, and Martin Watts, Modern Monetary Theory and Practice: An Introductory Text, (Newcastle, NSW: Centre of 

Full Employment and Equity, 2016), p. 285. 
34 Stephen Gill, ‘European governance and new constitutionalism: economic and monetary union and alternatives to disciplinary neoliberalism in 
Europe’, New Political Economy, 3.1 (1998), 5–26 <https://doi.org/10.1080/13563469808406330> (pp.16–17). 
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New constitutionalism is thus defined here succinctly as legally locked in rules-based market 

discipline.35 This definition captures the essence of new constitutionalism in the EMU, as it 

encapsulates the role of rules in limiting economic policy space, the role of market discipline and the 

legal “locking in” aspect of constitutionalism. It is also operationalisable in terms of research: we can 

examine the extent to which rules are applied and followed, the extent to which market discipline 

operates in the EMU, and to what extent the rules are, in fact, locked in. 

New constitutionalism is closely related to neoliberalism. Indeed Gill sees  new constitutionalism as 

“the key juridical counterpart to disciplinary neoliberalism”.36 However, neoliberalism is also a 

notoriously contested term.37 One definition which maintains its ideological coherence describes 

neoliberalism as a “a programme of resolving problems of, and developing, human society by means 

of competitive markets.”38 This preoccupation with competitive markets is consistent with the 

ideological ancestry of neoliberalism, which can be traced back to early twentieth-century thinkers in 

Austria and Germany, who believed that strong institutions were needed to protect the capitalist 

economy both from its own excesses (such as cartels and monopolies) as well as that of popular 

democracy.39 Market competition is thus central to this ideology as is the role of the legal institutions 

in guaranteeing its functioning.40 

 

Neoliberal economic policy prescriptions include fiscal discipline, prioritisation of low inflation and 

free movement of capital. In terms of the public-private distinction, it is law that protects and expands 

the rights of capital. 41 Indeed, rule of law has been central in neoliberal thinking for its perceived 

capacity to maintain order and protect the capitalist economy. Rule of law to guarantee private 

property rights and capitalist freedoms globally was idealised among others by Friedrich August von 

Hayek, and it is this idealisation that Gill’s seeks to examine critically through his concept of new 

constitutionalism.42 

 
35 Gill discusses the role of rules in providing certainty and credibility in the eyes of capital here: Stephen Gill, ‘New constitutionalism, 

democratisation and global political economy’, Global change, peace & security,10.1 (1998), 23-38 <https://doi.org/10.1080/14781159808412845> 
(pp.24–25). According to Gill, rules are “the political counterpart to the discipline of market forces”. Ibid., p. 25. 
36 Stephen Gill, ‘Transnational class formations, European crisis and the silent revolution’, Critical Sociology, 43.4-5 (2017), 635–651 
<https://doi.org/10.1177/0896920516656920> (p. 638). 
37 Heikki Patomäki, ‘Neoliberalism and the global financial crisis’, New Political Science, 31.4 (2009), 431-442 

<https://doi.org/10.1080/07393140903322497> (p. 433). 
38 Ibid., p. 433. 
39 Quinn Slobodian, Globalists: the end of empire and the birth of neoliberalism (Cambridge, MA: Harvard University Press, 2018), pp. 6–11. For 

discussion on the ordoliberal views on monopolies, see: Werner Bonefeld, ‘Authoritarian Liberalism: From Schmitt via Ordoliberalism to the Euro’, 
Critical Sociology, 43.4-5 (2017), 747-761 <https://doi.org/10.1177%2F0896920516662695> (pp. 752–755). 
40 Quinn Slobodian, Globalists: the end of empire and the birth of neoliberalism (Cambridge, MA: Harvard University Press, 2018), pp. 211–217. 
41 Heikki Patomäki, ‘Neoliberalism and the global financial crisis’, New Political Science, 31.4 (2009), 431–442 
<https://doi.org/10.1080/07393140903322497> (p. 439). 
42 Gill discusses Hayek in relation to global new constitutionalism: Stephen Gill, ‘New constitutionalism, democratisation and global political 

economy’, Global change, peace & security,10.1 (1998), 23–38 <https://doi.org/10.1080/14781159808412845> (pp. 23–26). In particular, Gill cites 
Friedrich von Hayek, The Road to Serfdom (London: Routledge & Kegan Paul, 1944), pp. 73–104. 
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Gill traces the intellectual tradition behind new constitutionalism to thinkers such as Hayek and 

Milton Friedman, who insisted on the economy and power hierarchies therein to be insulated from 

popular democracy.43 New constitutionalism thus constrains the limits of economic policy rendering 

it depoliticised.44 Gill cites Hayek’s work The Road to Serfdom, where Hayek underscores the utmost 

importance of rule of law.45 To Hayek, the purpose of rule of law is to provide certainty and 

predictability. At the heart of his ideal is delimitation of the political, in his words “that the discretion 

left to the executive organs wielding coercive power should be reduced as much as possible”.46 Hayek 

also addresses questions of international order, underscoring the need for supranational law beyond 

nation-states that limits national sovereignty in economic affairs.47 This limitation of sovereignty, 

according to Hayek, will serve both order and peace in global affairs.48 Interestingly, Hayek sees a 

federation based on an economic union as the best means by which to guarantee this type of rule of 

law and limited role for the state.49  

 

Multiple decades later, Gill connects these arguments to disciplinary neoliberalism, which seeks to 

create certainty and credibility through constitutional fixes and rules.50 The need to provide stability 

through institutions and to protect the economy from democratic pressures is also a key tenet of 

ordoliberalism, a term often used in the case of German neoliberalism.51 Although some authors 

distinguish between ordoliberalism and neoliberalism, for the purposes of this thesis and following 

the seminal contribution by Quinn Slobodian, they can be treated at the very least as part of the same 

ideological church, if not synonymous. By meticulously documenting the philosophical history of 

neoliberalism, Slobodian demonstrates that neoliberal thought demands strong institutions.52 As 

Slobodian puts it: ”If we place too much emphasis on the category of market fundamentalism, we 

will fail to notice that the real focus of neoliberal proposals is not on the market per se but on 

redesigning states, laws, and other institutions to protect the market.”53 Indeed, some ordoliberals 

envisioned European integration as a vehicle for legal power beyond nation-states to protect the 

market in this sense.54 Slobodian cites Gill’s new constitutionalism as “an influential coinage” for 

 
43 Stephen Gill, ‘New constitutionalism, democratisation and global political economy’, Global change, peace & security,10.1 (1998), 23–38 

<https://doi.org/10.1080/14781159808412845> (p. 23). 
44 Ibid., pp. 23–24. 
45 Ibid., p. 24.  
46 Friedrich August von Hayek, The Road to Serfdom (London and New York: Routledge, 1944; repr. 2006), p. 76. 
47 Ibid., pp. 226–227. 
48 Ibid., pp. 237–238. 
49 Ibid., pp. 239–240. 
50 Stephen Gill, ‘New constitutionalism, democratisation and global political economy’, Global change, peace & security,10.1 (1998), 23–38 

<https://doi.org/10.1080/14781159808412845> (p. 24). 
51 Werner Bonefeld, ‘Freedom and the Strong State: On German Ordoliberalism’, New Political Economy, 17.5 (2012), 633–656 

<https://doi.org/10.1080/13563467.2012.656082> 
52 Quinn Slobodian, Globalists: the end of empire and the birth of neoliberalism (Cambridge, MA: Harvard University Press, 2018), p. 2. 
53 Ibid., p. 6. 
54 Ibid., pp. 202–210. 
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this fixing of neoliberal order through institutions and its insulation from democratic pressures.55 

These insights are of utmost importance in understanding the ideological underpinnings of new 

constitutionalism. The constitutionalisation of capitalist freedoms and the insulation of economic 

policy from democratic pressures through rules are precisely the type of institutional solutions 

advocated by ordoliberals.56 Hence the concept of new constitutionalism can be understood as critical 

coinage for this ordoliberal vision of order. 

 

The last term that merits clarification is constitutionalism. Legal scholar Dieter Grimm traces the 

history of constitutionalism to the American and French revolutions which aimed at systems of rules 

independent of any government that would also bind all future governments.57 Although in these 

historic cases constitutionalism became associated with individual rights and democracy, 

constitutionalism can take many different forms.58 However, what is common to constitutions is that 

they limit the power of governments.59 As we have seen, new constitutionalism, by limiting the 

exercise of political sovereignty in the sphere of the economy, is hostile to economic democracy. As 

such, it provides the type of certainty, credibility, and order that ordoliberals idealise. Thus, 

constitutionalism introduces an element of rigidity. Nonetheless, there are important differences 

between constitutions in terms of rigidity. For instance, some may be easier to reform than others or 

there may be more or less space for interpretation. There are also notable philosophical differences 

between those who believe that as little as possible should be constitutionalised and those, such as 

Hayek, that favour the predictability provided by the diligent application of the rules independent of 

future circumstances.60 These issues will be explored in greater detail in chapter 4.  

 

 

 

 

 

 
55 Ibid., p. 266–267. 
56 Ibid., pp. 205–210. 
57 Dieter Grimm, ‘The Democratic Costs of Constitutionalisation: The European Case’, European Law Journal, 21.4 (2015), 460–473 

<https://doi.org/10.1111/eulj.12139> (pp. 460–461). 
58 Ibid., pp. 461–462. 
59 Ibid., p. 462. 
60 For Hayek’s argument about the diligent application of the same rules accross circumstances, see: Friedrich August von Hayek, The Road to 
Serfdom (London and New York: Routledge, 1944; repr. 2006), pp. 76–78. On the other hand, Grimm is critical of overconstitutionalisation in the 

EU: Dieter Grimm, ‘The Democratic Costs of Constitutionalisation: The European Case’, European Law Journal, 21.4 (2015), 460–473 

<https://doi.org/10.1111/eulj.12139> (pp. 469–471). The argument against over-constitutionalisation is also made by a number of critical law 
scholars, see: Roberto M. Unger, The Critical Legal Studies Movement (Cambridge, MA: Harvard University Press, 1986), pp. 47–49. 
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1.4. Research problematic 
 

This section outlines the key theoretical, ontological and methodological questions related to this 

study.  

Given that Gill’s analysis of new constitutionalism emerged in the context of the late 1990’s and early 

2000’s, and was primarily focused on the global economy, one can legitimately ask whether this 

concept is even intended to apply to the EMU in the 2010’s and 2020’s.61 However, as pointed out in 

the literature review, Gill has continued to argue that the EMU embodies new constitutionalism and 

even more so in the context of the eurozone crisis.62 

Another potential critique would be that this work conflates new constitutionalism merely with the 

fiscal rules of the EMU. To be clear, new constitutionalism certainly entails more than just the rules 

of the Stability and Growth Pact (SGP). Whereas the SGP rules focus on macroeconomic indicators 

such as fiscal deficits, structural deficits and government debt, the EU also promotes structural 

reforms, such as labour market flexibilisation and changes to the pension and health care systems of 

its member states.63 However, investigation of these aspects would require its own thesis involving 

in-depth analysis of the Commission recommendations to member states and the implemented 

policies. By contrast, comparison of macro-level indicators provides considerable insight about the 

effect of the EMU on economic policy space at the aggregate level. Similarly, new constitutionalism 

involves, according to Gill, depoliticising neoliberal discourse, which would merit its own research.64 

The objective of this thesis, however, is to contribute to critical GPE by analysing the impact of EMU 

membership on real economic policy space, which is best illuminated through examination of the 

fiscal positions of the member states, the disciplining mechanisms of the EMU and the legal basis of 

the fiscal rules. 

I have chosen to focus on three aspects of new constitutionalism; the extent to which economic policy 

space is delimited within the EMU, the extent to which new constitutionalist principles are really 

“locked in” within the EMU, and the extent to which the application of new constitutionalism is 

universal and uniform within the EMU. Here the applicability of the concept of new constitutionalism 

hinges on how constitutionalism is understood. Gill’s concept, with its emphasis on locking policies 

 
61 Stephen Gill, ‘Globalisation, market civilisation, and disciplinary neoliberalism’, Millennium, 24.3 (1995), 399–423 (pp. 412–415). 
62 Stephen Gill, ‘Transnational class formations, European crisis and the silent revolution’, Critical Sociology, 43.4–5 (2017), 635–651 

<https://doi.org/10.1177/0896920516656920> (p. 636). 
63 Anna Elomäki and Anni Marttinen, ’Talouskuri ja byrokraattinen asiantuntijavalta: Eurooppalaisen ohjausjakson toimeenpano ja merkitys 

Suomessa’, trans. by author, Poliittinen Talous, 9 (2021) <https://doi.org/10.51810/pt.99615> (para. 30–39 of 65). 
64 Stephen Gill, ‘European governance and new constitutionalism: economic and monetary union and alternatives to disciplinary neoliberalism in 
Europe’, New Political Economy, 3.1 (1998), 5–26 <https://doi.org/10.1080/13563469808406330> (p.17). 
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in, implies universalism: the elimination of variance in policy across time and space. Conversely in a 

more critical sense, the application of law is ridden with conflict, variation, contestation, and 

contingency – politics is always present. This argument is made by critical law scholars; law is far 

from uniform and absolute.65 Now in this latter sense new constitutionalism is more applicable since 

evidence shows that the application of EMU rules is highly contingent on circumstances, as will be 

shown in section 3.2. However, this is hardly how Gill himself intended the term and thus it will be 

argued that his definition of new constitutionalism is too rigid to fully reflect how the EMU operates. 

In terms of ontology, this thesis adopts the critical realist approach, which conceptualises social 

systems as relatively open. In open systems, a number of forces, mechanisms and tendencies operate 

simultaneously. Moreover, reflexive actors can learn from experience and institutions can change.66 

This insight is crucial when it comes to the study of the EMU, which has gone through two major 

crises, creation of new institutions and notable changes to its rule framework. Nonetheless, some 

institutions may be more difficult to change than others. Here one relevant contrast-space is the 

difference in rules governing the change of national constitutions versus the EU treaties, which will 

be explored in chapter 4 to analyse the relative rigidity of the EMU system. 

Now, since a number of tendencies can interact at the same time, and variables cannot be isolated in 

social systems as in laboratory experiments, it is essential to identify plausible causal mechanisms 

behind observed phenomena.67 Crucially, neo-Gramscian analyses, at their worst, tend toward grand 

narratives of neoliberal hegemony and disciplinary power without critically examining the assumed 

causal mechanisms by which this power is exercised. This has detrimental consequences both in terms 

scientific rigour and the normative ideals of Gramscian analysis itself. Scientific rigour in that it fails 

to contribute to our understanding of actual economic policy space under neoliberalism. In this regard, 

neo-Gramscian approaches would benefit from engaging with and incorporating knowledge from 

heterodox economics. In terms of normative ideals, in turn, emancipation necessitates more nuanced 

understanding of policy space and real policy alternatives.  

One heterodox approach which provides some useful insights and complements the neo-Gramscian 

approach is Modern Monetary Theory (MMT). MMT is an approach developed by, among others, 

William Mitchell, Warren Mosler, Randall Wray, Martin Watts, and Stephanie Kelton.68 The most 

 
65 See for example: Roberto M. Unger, The Critical Legal Studies Movement (Cambridge, MA: Harvard University Press, 1986), pp. 6–7. 
66 Konsta Kotilainen and Heikki Patomäki, ‘Towards a Helsinki Approach to Global Political Economy: Integrating Pluralist Economic Theorisation 

and Critical IPE’, Helsinki Centre for Global Political Economy Working Paper, 01/2020, 5–44 (pp. 25–26) <https://www.helsinki.fi/en/networks/ 
global-political-economy/working-paper-12020> 
67 Andrew Collier, Critical realism: an introduction to Roy Bhaskar's philosophy (London: Verso, 1994), pp. 34–37. 
68 See: William Mitchell, L. Randall Wray, and Martin Watts, Modern Monetary Theory and Practice: An Introductory Text (Newcastle, NSW: 
Centre of Full Employment and Equity, 2016). 
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important insight of MMT for our purposes here is that states that issue their own floating currency 

do not need to tax or issue bonds to finance expenditure since they can always issue more of their 

own currency.69   

Although by no means uncontroversial even among post-Keynesians, MMT does illuminate some 

aspects of economic policy space that are unduly neglected by mainstream neoclassical economics as 

well as some critical approaches, such as Gill’s.70 This is not to say that the MMT approach is without 

its problems. For example, the usual policy prescriptions of MMT proponents do not resolve the 

predicament of those peripheral states that lack vital resources and suffer from low global demand 

for their currencies.71 Indeed, MMT advocates are unduly dismissive of the problems associated with 

persistent current account deficits in such economies.72 For instance, the authors of the textbook on 

MMT dismiss this problem semantically, arguing that the need to import food in some states is a 

result of the largely coincidental boundaries between states, rather than explicitly dealing with the 

issues it raises for MMT itself.73 

Nonetheless, there are still some MMT insights that elucidate issues with neo-Gramscian analyses of 

neoliberal hegemony and structural power of capital. Specifically, Gill’s, and coauthor Law’s, 

narrative of the structural power of capital is overly fatalistic and fails to engage fully with all the 

options available to governments. One avenue of the structural power of capital is, according to Gill 

and Law, the unrivalled capacity of capital to organise investment strikes. They argue that these can 

be especially detrimental since states are dependent on capital for financing expenditure. If financial 

capital refuses to purchase public bonds, Gill and Law argue, the government may need to resort to 

“monetary inflation”, that is, central bank financing.74 Now, even if we dismiss the phrase “monetary 

inflation”, which would suggest the mistaken belief that increasing the quantity of money 

automatically results in inflation, as merely a poor choice of words, it is still notable that Gill and 

Law do not deal with central bank financing in any more depth as a viable option. Firstly, some 

productive investments can be financed through central bank financing. That is, those resources that 

are available in the national currency, such as natural resources and labour power, can be deployed 

by governments that issue their own currency. Particularly in those cases where public investments 

 
69 Ibid., pp. 298–301. 
70 For critical contributions on MMT, see: Edward Fullbrook and Jamie Morgan eds., Real-world economics review, 89 (2019) 

<https://www.taxresearch.org.uk/Documents/RWER89.pdf> [accessed 7 Dec 2021]. The entire issue is dedicated to MMT and includes critical notes 

by a number of post-Keynesian economists.  
71 Bruno Bonizzi, Annina Kaltenbrunner and Jo Michell, ‘Monetary sovereignty is a spectrum: modern monetary theory and developing 

countries’, Real-World Economics Review, 89 (2019), 46–61 <http://www.taxresearch.org.uk/Documents/RWER89.pdf#page=46> [accessed 7 Dec 

2021] (p. 47). 
72 Ibid., pp. 47–48. 
73 Ibid., p. 51. 
74 Gill and Law make this argument here: Stephen Gill and David Law ‘Global hegemony and the structural power of capital’, International studies 
quarterly, 33.4 (1989), 475–499 (p. 481). 
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increase productive capacity there is little reason to expect them to be inflationary unless they involve 

competition over vital resources with the private sector.75 Secondly, the capacity of capital to 

discipline governments through the bond market is not as straightforward as Gill and Law assume. 

On the one hand, for monetarily sovereign states, issuing debt in their own currency is not required 

to finance deficits.76 Furthermore, demand tends to be higher for interest-bearing sovereign debt 

bonds as averse to mere currency reserves, and in some cases this demand is even ensured by financial 

institutions being legally obligated to bid at the bond auctions.77 Of course there are states that need 

to borrow foreign currency to buy vital resources and thus issue debt in a different currency.78 Be that 

as it may, central bank financing can still expand economic policy space. This can be direct or indirect 

with the central bank purchasing government bonds either in the primary or the secondary market. 

Even indirect central bank financing can undermine the structural power of capital, and as will be 

shown in section 3.3., this is crucially relevant to Gill’s argument about new constitutionalism within 

the EMU. Neo-Gramscian analysis, when it fails to explore such instances of de facto expanded policy 

space, can inadvertently maintain neoliberal hegemony by enforcing the idea that “there is no 

alternative”. In the context of EMU this means not exploring possibilities of leeway, contingency, 

and reform fully. By contrast, this thesis will explore these lines of inquiry. 

The research questions of this thesis are: 

1) To what extent does the concept of new constitutionalism aptly describe the economic policy space 

of EMU member states? That is, to what extent the EMU, with its associated rules and criteria, 

constrains the economic policies of its member states? 

2) To what extent are new constitutionalist principles “locked in” in the EMU? That is, to what extent 

is new constitutionalism really constitutional in the EMU? 

To answer the first research question, I will examine fiscal deficits and levels of public debt of EMU 

member states in this period. Comparing and contrasting these with the averages for all advanced 

economies provides some indication of the effect of EMU membership, especially when controlled 

for the cyclical impact on fiscal deficits. Secondly, and more specifically, I will compare the sizes of 

fiscal stimuli in response to the covid-19 pandemic in EMU member states and non-EMU states to 

explore differences in discretionary spending. Thirdly, I will examine the presumed mechanisms of 

 
75 This type of competition over resources could result in demand-pull inflation: William Mitchell, L. Randall Wray, and Martin Watts, Modern 

Monetary Theory and Practice: An Introductory Text (Newcastle, NSW: Centre of Full Employment and Equity, 2016), pp. 220–222. 
76 Ibid., p. 282. 
77 Ibid., p. 285. 
78 To be fair, Mitchell, Wray and Watts do discuss a possible solution to this problem in their textbook on MMT. However, this involves establishing 

a new multilateral institution, which only underscores the fact that the problem is not resolved by exercising monetary sovereignty in the MMT sense. 
Ibid., p. 353. 
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new constitutionalist discipline; the role of the Commission in enforcing rules on member states and 

the role of the ECB in maintaining market discipline in this period. Lastly, I will analyse changes to 

the EU economic governance in the context of the corona pandemic. 

With regard to the second research question, much of the relevant information will be found in the 

Treaties of the European Union and particularly articles regarding their reform. To evaluate the 

relative rigidity of this system of rules, I will compare it to some national processes of constitutional 

reform. In those cases that unanimity is required between member states, the bar is very high indeed, 

lending credence to some of Gill’s argument. 

I have chosen the period 2015–2020 for numerous reasons. Firstly, this period entails considerable 

variation and interesting developments in the EMU; whereas in 2015 the Troika (the International 

Monetary Fund, the European Commission, and the European Central Bank) and other EMU states 

were still demanding stringent austerity in Greece, in 2020 all SGP rules were suspended, and the 

Commission proposed an EU-wide recovery fund to provide fiscal stimulus to member states. 

Whereas 2015 can be seen as continuation of the eurozone crisis policies of harsh conditionality and 

strict adherence to SGP rules, 2020 clearly marks a departure from this type of crisis management, 

suggesting some progressive learning by the actors involved and openness in the development of the 

EMU. Secondly, 2015–2020 also includes the peculiar actions by the ECB which merit investigation; 

since 2015 it has engaged in quantitative easing (QE) – that is, purchasing assets, including sovereign 

debt bonds, from financial institutions. These unconventional monetary policies have lowered interest 

rates paid on sovereign debt, which raises questions about the applicability of market discipline in 

this period.79 Nonetheless, the events in 2015 in Greece provide an interesting contrast-space here 

too, since the ECB was an enforcer, rather than an alleviator, of market discipline. Lastly, 2021 is 

excluded for practical reasons; data is available for 2020 whereas 2021 is still ongoing and there is 

always some delay in retrieving data for the whole year. Moreover, 2021 includes the European 

Recovery Fund, which creates significant EU-level fiscal capacity. In this context, the impact of EMU 

on national economic policy space is more difficult to adjudicate since one can argue that EU fiscal 

support reduces the need for such expansive fiscal policies at the national level. 

My hypotheses are as follows: 

1) EMU member states have lower deficits and debt levels than non-EMU advanced economies 

but very few EMU states have stayed within the SGP criteria for significant periods of time, 

 
79 Carlo Altavilla and others, ‘Assessing the Efficacy, Efficiency and Potential Side Effects of the ECB's Monetary Policy Instruments Since 

2014’, ECB Occasional Paper, 2021278 (2021) <http://dx.doi.org/10.2866/262393> (pp. 7–13). 
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suggesting that EMU membership has some effect but certainly does not determine the fiscal 

positions of its member states. 

2) In terms of the disciplining mechanisms, namely the European Semester, I expect political 

circumstances to influence the degree to which the Commission is willing to discipline 

member states for excessive deficits and debt. 

3) EMU is less limiting in terms of economic policy space than Gill’s concept of new 

constitutionalism suggests, but the level of locking in of the rules (however selectively they 

are followed or applied) is relatively high, making the legal framework untenably rigid when 

compared to national laws or constitutions. 

The next chapter analyses the economic policy space within the EMU by reviewing fiscal deficits, 

levels of public debt and the covid-pandemic related economic measures. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 
 

21 
 

2. Economic policy space within the EMU 
 

While there have been discernible tendencies of strengthening new constitutionalism since the 

eurozone crisis, particularly in terms of rule changes and increased surveillance, reality does not 

always follow the rules. In what follows, I survey the deficit and debt development in EMU member 

states between 2015–2020. It will be argued that there is a conspicuous discrepancy between the 

intended rigidity of the EMU rule framework and the fiscal positions of the member states. There are 

three rules of note here: 

 

1) the limit of 60% of GDP for public debt 

2) the limit of 3% of GDP for fiscal deficits 

3) and the limit of 0.5% of GDP for structural deficits 

 

According to the SGP, neither fiscal deficits 3% nor the level of public debt should exceed 60% in 

relation to the GDP of the member state.80 If the public debt ratio exceeds this limit, it ought to be 

decreased by 1/20th annually.81 Moreover, the Fiscal Compact, which was established in the context 

of the eurozone crisis, stipulates a limit for structural deficits at 0.5% of GDP.82 However, if the debt 

is “significantly below” 60%, the limits is higher at 1% of GDP.83 The structural deficit is intended 

to estimate the impact of the economic cycle on the fiscal balance.84 On the one hand, one could see 

the structural deficit as allowing more leeway in terms of deficits, since a deficit could be due to 

recession rather than fiscal policy. On the other hand, evaluating the extent to which a deficit is caused 

by an economic cycle as averse to policy is difficult. Indeed, the estimates have tended to have a 

procyclical bias.85  

While this work focuses on the period after the eurozone crisis, it is noteworthy that the EMU rules 

failed to prevent imbalances and debt crises in the first place; the system itself tends to produce the 

accumulation of current account surpluses in the core and current account deficits in the periphery.86 

Indeed, it was the ineptitude of the rule framework to guard against these imbalances, which 

 
80 Consilium Europa, ‘Treaty on Stability, Coordination and Governance in The Economic and Monetary Union’, Consilium Europa, 2013, p. 1 

<https://www.consilium.europa.eu/media/20399/st00tscg26_en12.pdf> [accessed 14 Nov 2021]. 
81 Ibid., p. 14. 
82 Ibid., p. 12. 
83 Ibid., p. 12. 
84 Achim Truger, ‘Reforming EU Fiscal Rules: More Leeway, Investment Orientation and Democratic Coordination’, Intereconomics, 55.5 (2020), 

277-281 <http://dx.doi.org/10.1007/s10272-020-0915-z> (p. 279). 
85 Ibid., p. 279. 
86 Costas Lapavitsas and others, Crisis in the Eurozone (London: Verso, 2012), pp. 1–7. 
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motivated reforms to strengthen the rule framework in the context of the eurozone crisis.87 

Nonetheless, public debt levels have continued to exceed the SGP limits in most EMU states even in 

this era. 

 

Fiscal deficits and levels of public debt in the eurozone between 2015–

2020 
 

I now will review data on the levels of public debt, cyclically adjusted fiscal deficits and the covid-

19 related stimulus packages in EMU states and non-EMU advanced economies. My intention is to 

see to whether EMU membership systematically means lower levels of debt and (cyclically adjusted) 

budget deficits. If not, this raises doubts whether rules-based market discipline applies in the EMU.  

 

This section reviews data for 2015–2020. Note that the year 2020 was exceptional in a number of 

ways. Not only did the economic downturn caused by the pandemic significantly increase deficits 

and levels of public debt, but the rules of the SGP were suspended due to the extraordinary 

circumstances.88 Given the temporary rule suspension, the member states were, in principle, able to 

pursue more expansionary policies. This provides an interesting case study of whether EMU states 

stimulated their economies as much as other advanced economies given that there was no rules-based 

impediment to do so. 

 

 

 

 

 

 

 

 

 

 

 

 
87 See for example:  European Commission, ’EU Economic governance: a major step forward’, European Union official website, 2011, 
<https://ec.europa.eu/commission/presscorner/detail/en/MEMO_11_364> [accessed 16 Nov 2021]. 
88 European Commission, ‘Communication from the Commission to the Council on the Activation of the General Escape Clause of the Stability and 

Growth Pact’, EUR-Lex, 2020 <https://ec.europa.eu/info/sites/default/files/economy-finance/2_en_act_part1_v3-adopted_text.pdf> [accessed 16 Nov 
2021]. 
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The first table shows the average level of debt in EU member states versus eurozone states. 

 

Table 1. Government gross consolidated debt as a percentage of GDP for EU and eurozone 

member states from 2015–2020.89 

    Area/     2015     2016     2017     2018     2019     2020 

European Union 

– 27 countries 
84.8 84.0 81.5 79.5 77.5 90.7 

Euro area – 19 

countries 
90.9 90.1 87.7 85.7 83.9 98.0 

Belgium 105.2 105.0 102.0 99.8 98.1 114.1 

Greece 177.0 180.8 179.2 186.2 180.5 205.6 

Spain 99.3 99.2 98.6 97.4 95.5 120.0 

Italy 135.3 134.8 134.1 134.4 134.6 155.8 

Cyprus 107.2 103.1 93.5 99.2 94.0 118.2 

 

As we can see, the EU wide average levels of debt have been lower than those of eurozone member 

states in this period. That is, EMU membership has not led to lower levels of debt compared to other 

EU states, quite the reverse. Note however, that some EMU states have relatively high levels of debt 

(around 100% of GDP in this period), which raise the EMU average significantly: Belgium, Greece, 

Spain, Italy and Cyprus. Now, if we were to just focus on EMU rules, one could say that these states 

have high levels of public debt despite their membership of the EMU. However, the entire EMU 

period has actually been characterised by systemic accumulation of current account surpluses in the 

core and concomitant deficits in peripheral states, translating into higher levels of indebtedness in the 

latter. Specifically, since currency devaluation has been precluded, there has been a pressure to gain 

competitiveness through wage restraint and devaluing labour within the EMU. However, wages and 

welfare provision were already comparatively lower in the peripheral countries at the inception of the 

euro, which meant that they had less room for manoeuvre compared to other eurozone states. At the 

same time, Germany has applied consistent pressure on wages throughout the euro era, thus practicing 

“beggar-thy-neighbour” policies to gain competitiveness. This has resulted in significant current 

 
89 Information retrieved from: Eurostat, ‘Data Explorer’, Eurostat, 2021 <https://appsso.eurostat.ec.europa.eu/nui/submitViewTableAction.do> 

[accessed 7th Sep 2021].  
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account surpluses in Germany with associated deficits in peripheral states.90 That is, EMU 

membership itself has contributed to higher levels of indebtedness in some states, most notably those 

that have suffered sovereign debt crises since 2009.91 These states have also received loans through 

the European Financial Stability Facility (EFSF) and later the European Stability Mechanism (ESM), 

which has increased their overall levels of debt. In the period inspected here, Greek public debt is a 

case in point; debt increased by 86 billion euros with the third bailout agreement in 2015.92 While it 

would be tempting to conclude based on this that Gill’s concept of new constitutionalism has little 

applicability, Gill himself sees these packages and the associated MoU’s as consistent with new 

constitutionalism.93 Indeed, through the bailout packages, the Troika have been able to dictate the 

economic policies of peripheral states in considerable detail. The 2015 MoU between Greece and its 

creditors was particularly stringent stipulating immense cuts in public expenditure, privatisations, and 

fiscal surpluses for years to come.94 

There is another crucial matter to consider; pursuing fiscal discipline and implementing austerity, 

particularly in a recession, may have the impact of increasing indebtedness rather than reducing it. 

That is, while a government executes what could be characterised as a new constitutionalist 

programme, these measures may be counterproductive in achieving the overarching goal of lower 

debt-to-GDP ratio. This is because austerity has negative multiplier effects in the economy; people 

have less income to spend which lowers demand which reduces the willingness of businesses to invest 

or hire, which in turn, slows down economic activity. The recessionary effects of austerity, in turn, 

reduce tax receipts to the government and increase expenses such as unemployment benefits. 

Furthermore, GDP decreases in a downturn which in and of itself increases the debt-to-GDP ratio.95 

In this scenario, the more the government seeks to achieve a lower debt-to-GDP ratio through 

austerity, the further it gets from this goal. In fact, majority of the EMU states with high debt-to-GDP 

ratios are precisely the ones that have pursued austerity during the last decade.96 

 

What is even more problematic, is that such pursuits are counterproductive at the aggregate level. 

That is, fiscal discipline and austerity by many EU states simultaneously runs into the fallacy of 

 
90 Costas Lapavitsas and others, Crisis in the Eurozone (London: Verso, 2012), p. 4–5. 
91 Ibid., pp. 29-41. 
92 Consilium Europa, ‘Greece: the third economic adjustment programme’, Consilium Europa, 2019 
<https://www.consilium.europa.eu/en/policies/financial-assistance-eurozone-members/greece-programme/> [accessed 16 Nov 2021]. 
93 Stephen Gill, ‘Transnational class formations, European crisis and the silent revolution’, Critical Sociology, 43.4-5 (2017), 635–651 

<https://doi.org/10.1177/0896920516656920> (pp. 640–641). 
94 For primary surplus targets see: European Commission, ‘Memorandum of Understanding Between the European Commission Acting on Behalf of 

The European Stability Mechanism and The Hellenic Republic and The Bank of Greece’, European Commission, 2015, p. 6 

<https://ec.europa.eu/info/sites/info/files/01_mou_20150811_en1.pdf> [accessed 16 Feb 2020]. 
95 Heikki Patomäki, The great eurozone disaster: From crisis to global new deal, trans. by James O’Connor (London and New York: Zed Books, 

2013), pp. 58-59 and pp. 76–77. 
96 Orsola Costantini, ‘The Eurozone as a Trap and a Hostage: Obstacles and Prospects of the Debate on European Fiscal Rules’, Intereconomics, 55.5 
(2020), 284-291 <http://dx.doi.org/10.1007/s10272-020-0917-x> (p.289). 
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composition.97 If many states reduce spending at the same time this decreases not only economic 

activity at EU level but the prospects for this strategy to be successful for any particular state. In the 

context of the EMU, the probability of success in staying within the SGP limits for fiscal deficits and 

debt is linked to the current account balance. Specifically, the current account balance shows the 

inflow of income from abroad, that is, the combination of the trade balance (which is exports minus 

imports) and the inflow (or outflow) of capital.98 It is thus easier for member states with a current 

account surplus to also maintain a fiscal surplus or a deficit of less than 3% of GDP, since more euros 

are flowing into the economy than flowing out.99 However, if most states are pursuing austerity, who 

will purchase the exports of another member state? Or alternatively, where would the capital flows 

come from to invest in any one economy? 

These considerations mean that there are contradictions within the rule system itself: the objectives 

are unrealistic to have “locked in” in all member states and the means by which they are pursued may 

be counterproductive both individually and at the aggregate level. Nonetheless, the purpose of this 

section is to examine whether EMU membership has meant lower fiscal deficits and levels of 

indebtedness in the period 2015–2020. If EMU states do not have lower deficits and debt levels, it 

shows, at the very least, that the SGP criteria do not determine their fiscal position. However, the 

relationship between the level of public debt and economic policy space is not straightforward. In 

some instances, high debt is associated with very restricted economic policy space, as was the case 

in Greece in 2015. Conversely, neither is a low public debt-to-GDP ratio a sign of limited economic 

policy space. In fact, states that issue their own currency have less pressure to issue sovereign debt 

bonds in that currency. Specifically, from an MMT perspective, a state enjoys strong monetary 

sovereignty if it issues its own floating currency, its residents pay taxes in that currency, and there is 

no public debt in another currency.100 Of course, there are important differences in the benefits that 

this monetary sovereignty provides to advanced and less advanced economies with different levels of 

global demand for their currencies; for the latter, indebtedness in foreign currency is certainly more 

difficult to avoid.101  Nonetheless, whereas a monetarily sovereign state can issue more currency to 

finance its expenditure, a state in the eurozone cannot. There is therefore more pressure to issue debt 

 
97 Heikki Patomäki, The great eurozone disaster: From crisis to global new deal, trans. by James O’Connor (London and New York: Zed Books, 

2013), pp. 65–66. 
98 William Mitchell, L. Randall Wray, and Martin Watts, Modern Monetary Theory and Practice: An Introductory Text (Newcastle, NSW: Centre of 
Full Employment and Equity, 2016), p. 338. 
99 Joel Kaitila, and Antti Ronkainen, Talouskurista autonomiaan, trans. by author (Vasemmistofoorumi ry: Helsinki, 2015), p. 13. 
100 Bruno Bonizzi, Annina Kaltenbrunner and Jo Michell, ‘Monetary sovereignty is a spectrum: modern monetary theory and developing 
countries’, Real-World Economics Review, 89 (2019), 46–61 <http://www.taxresearch.org.uk/Documents/RWER89.pdf#page=46> [accessed 7 Dec 

2021] (p. 49). For discussion of different degrees of monetary sovereignty, see: Pavlina R. Tcherneva, ‘Money, Power and Distribution: Implications 

for Different Monetary Regimes’, Journal of Self-Governance and Management Economics, 5.3. (2017), 7–27 <DOI:10.22381/JSME5320171> (pp. 
20–22). 
101 Bruno Bonizzi, Annina Kaltenbrunner and Jo Michell, ‘Monetary sovereignty is a spectrum: modern monetary theory and developing 
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and servicing this euro-denominated debt is more difficult than it would be for a state to service debt 

in a currency that it issues itself.102  

Moreover, states that issue their own currency also have more control over the interest rates they pay 

on debt denominated in that currency. Specifically, if the central bank is operating with a very low 

target rate for inter-bank lending, as has been the case in multiple advanced economies since the 

global financial crisis, it can allow extra currency reserves to stay within the banking system, which 

will drive the inter-bank lending rate close to zero. In such an instance, a sovereign debt bond with 

even a marginally higher interest rate is an attractive investment in comparison. Hence, some 

advanced economies with relatively high debt-to-GDP ratios pay very low interest rates on that 

debt.103 Even a large debt load can therefore be serviceable with relatively small expenses, 

particularly in advanced economies.104 

The situation is drastically different for euro member states not only because they exercise less control 

over their sovereign debt, but also because their capacity to service that debt is not formally 

guaranteed by the central bank.105 That is, they lack a lender of last resort – an entity (most often the 

central bank) that can provide liquidity to institutions that are unable to attain it by other means. Thus, 

a lender of last resort protects against solvency crises, including sovereign debt crises. Consider, for 

instance, levels of government debt in Greece versus Japan in 2010, at the time of the eurozone crisis: 

although Japan’s level of debt was considerably higher at 207.68% of GDP compared to Greece’s at 

146.25%, it was Greece that was driven to a sovereign debt crisis.106 It was the lack of credible lender 

of last resort in the EMU that precipitated the eurozone crisis. At the time, Gill’s argument about new 

constitutionalism in the EMU had considerable resonance. However, it is noteworthy that the role of 

the ECB has changed since then, as will be shown in section 3.3. 

Thus, there are a number of factors that impact the capacity of states to service their debts. The cases 

that are most relevant for this thesis are: 

1) the state does not issue its own currency  

2) it cannot resort to central bank financing of its deficits 

 
102 Pavlina R. Tcherneva, ‘Money, Power and Distribution: Implications for Different Monetary Regimes’, Journal of Self-Governance and 
Management Economics, 5.3. (2017), 7–27 <DOI:10.22381/JSME5320171> (p. 21). 
103 Ibid., pp. 321-322. 
104 There may be instances where private actors demand higher interest rates even on bonds denominated in the domestic currency. This is particularly 
the case in less advanced economies where there is less trust in the value of the currency. See: Bruno Bonizzi, Annina Kaltenbrunner and Jo Michell, 

‘Monetary sovereignty is a spectrum: modern monetary theory and developing countries’, Real-World Economics Review, 89 (2019), 46–61 

<http://www.taxresearch.org.uk/Documents/RWER89.pdf#page=46> [accessed 7 Dec 2021] (p. 56). 
105 To be fair, the ECB has taken actions which bring it closer to a de facto lender of last resort since the eurozone crisis. This will be addressed in 

greater detail in section 3.3. 
106 Data from: International Monetary Fund, ‘General government debt as percentage of GDP’, International Monetary Fund, 2021 
<https://www.imf.org/external/datamapper/GG_DEBT_GDP@GDD/GRC/JPN> [accessed 21 November 2021]. 
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3) the state has little control over the interest rates it pays on its debt 

4) the country has persistent current account deficits 

5) the country is in a recession or depression  

6) a significant part of the debt is denominated in a foreign currency 

7) there is low global demand for the domestic currency 

Since states in the eurozone do not issue their own currency, they are not considered monetarily 

sovereign in the MMT sense.107 This means that EMU states need to acquire or borrow the currency 

before they can spend. This is particularly problematic for those states that import more than they 

export. This introduces a bias towards indebtedness unless they find means to attract capital flows, or 

increase revenue and reduce expenses.108 Furthermore, these states have less control over the interest 

rates paid on their debt. Now, Greece has certainly suffered from these constraints since the eruption 

of its sovereign debt crisis, with the added problems of needing external finance to roll over existing 

debt and being bound by strict agreements to receive financial assistance.  

Crucially, if the state has a significant current account deficit, that is more money is flowing abroad 

than flowing in, it is even more difficult to make debt payments in a currency the state does not issue 

itself. Indeed, persistent current account deficits need to be funded by either using up foreign currency 

reserves or capital inflow from abroad. Similarly, EMU states need to accumulate euros to pay debt 

in euros.109 This delimits economic policy space since the government is forced to find ways to attract 

capital or mitigate the current account deficit by increasing exports and minimising imports.110 

Crucially, in the EMU, this cannot be achieved by currency devaluation, which also limits the number 

of available economic policy tools.111 Hence, there is an incentive to pursue internal devaluation 

through reducing labour costs as was the case peripheral states during the eurozone crisis.112 

It is also important to recognise that these different factors can interact in a self-reinforcing manner. 

For instance, states tend to grow more indebted in a recession. If these states are not currency issuers, 

they cannot rely on their central banks to finance their deficits and have little control over the interest 

 
107 Pavlina R. Tcherneva, ‘Money, Power and Distribution: Implications for Different Monetary Regimes’, Journal of Self-Governance and 
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108 Ibid., p. 20. 
109 Pavlina R. Tcherneva, ‘Money, Power and Distribution: Implications for Different Monetary Regimes’, Journal of Self-Governance and 

Management Economics, 5.3. (2017), 7–27 <DOI:10.22381/JSME5320171> (p. 21). 
110 Lauri Holappa, ‘The Bond-Market-Power Fallacy’ (unpublished doctoral thesis, University of Helsinki, 2020), in Database of Helda 

<http://urn.fi/URN:ISBN:978-951-51-3448-6 > [accessed 2 October 2021], p. 154. 
111 To be clear, currency devaluation is no panacea and can be detrimental for some peripheral states. Specifically, states with few natural resources 
have a bias towards indebtedness in foreign currency. To purchase key resources from abroad, the state needs to accrue foreign currency in exchange 

for the domestic one. Hence, more of the domestic currency will flood the markets, which will likely reduce its demand and lead to devaluation. Now, 

to continue to purchase goods from abroad, the state will either need to deplete its foreign currency reserves, to borrow foreign currency or accrue it 
by other means. Either way, the economic policy space is constrained and there is an inherent bias towards growing indebtedness in a foreign 

currency. This means that debt crises can also arise in monetarily sovereign states. Lauri Holappa, ‘The Bond-Market-Power Fallacy’ (unpublished 

doctoral thesis, University of Helsinki, 2020), in Database of Helda <http://urn.fi/URN:ISBN:978-951-51-3448-6> [accessed 2 October 2021], p. 154.  
112 Costas Lapavitsas, The Left Case Against the EU (Cambridge: Polity Press, 2019), pp. 70–73. 
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rates they pay on their debt, financial capital is in a considerable position of power. Note further that 

if instead of an isolated recession there is a global downturn, this can make investors more cautious 

about their asset portfolios. Specifically, they may view bonds issued by these heavily indebted states 

with growing suspicion, selling bonds, and instead purchasing credit-default swaps, essentially 

betting that they will default on their loans. As a result, interest rates on their debt will increase, 

making repayment even more difficult. This type of perfect storm occurred in Greece, which 

catalysed the eurozone crisis in 2010.113  

However, there are also factors that can alleviate these constraints. Firstly, as will be dealt with in 

greater detail in section 3.3, quantitative easing by the ECB has undermined the main disciplining 

mechanism in the EMU by mitigating the impact of the market on interest rates on public debt bonds. 

Secondly, if the economy is growing, it is easier to achieve a budget surplus and manage the interest 

rate payments. Thirdly, the European currency union alleviates the threat of currency devaluation 

associated with low global demand for the currency. Namely, a small import-oriented state outside 

of the eurozone with few resources would likely need to borrow in foreign currency and face 

downward pressures on its currency hence exposing it to a debt crisis.114 

While the relationship between public debt and economic policy space is therefore far from 

unambiguous, some preliminary conclusions can be drawn from this review. Firstly, the levels of debt 

in EMU states, by and large, do not accord with the SGP rules. Secondly, the system is contradictory 

in numerous ways and can even contribute to higher indebtedness in some states. In fact, there are 

cases where states with high public debt can be forced into a perilous dynamic of increasing debt and 

austerity, where their economic policy space is considerably delimited. While the latter applies to 

Greece in 2015 (as well as other crisis-struck states during the eurozone crisis), what still needs to be 

investigated is the application of discipline more broadly in this period, which will be dealt with in 

the next chapter. 

Thus far we have seen that in the period 2015–2020, the average levels of public debt were in fact 

higher in EMU states than in EU states overall. Now, it could still be the case that the EU, not just 

membership of the eurozone, has a disciplining effect on issuing government debt. In principle, all 

EU states are bound by the rules of SGP although states with their own currencies have more control 

over their debt, thus eliminating one of the sources of market discipline Gill emphasises in the 
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EMU.115 To evaluate the impact of EMU membership more broadly, levels of debt will now be 

compared to other advanced economies in this period. 

Table 2. General government gross debt for advanced economies as percent of GDP.116 

Area/ state 2015 2016 2017 2018 2019 2020 

Advanced economies 103.0 105.5 103.1 102.5 103.8 120.1 

Euro area 90.9 90.1 87.7 85.8 84.0 96.9 

G7 116.2 119.3 117.2 116.8 118.0 136.7 

Japan 228.4 232.5 231.4 232.5 234.9 256.2 

United States 104.7 106.6 105.6 106.6 108.2 127.1 

Austria 84.4 82.5 78.6 74.0 70.5 85.2 

Belgium 105.2 105.0 102.0 99.8 98.1 115.0 

Cyprus 135.3 134.8 134.1 134.4 134.6 155.8 

Estonia 107.2 103.1 93.5 99.2 94.0 118.2 

Finland 63.6 63.2 61.2 59.6 59.3 67.1 

France 95.6 98.0 98.3 98.0 98.1 113.5 

Germany 72.3 69.3 65.1 61.8 59.6 68.9 

Greece 179.0 183.4 182.4 189.9 184.9 213.1 

Ireland 76.6 74.2 67.3 62.9 57.4 59.8 

Italy 135.3 134.8 134.1 134.4 134.6 155.6 

Latvia 36.5 39.8 40.1 36.4 37.0 45.5 

Lithuania 42.7 39.9 39.3 33.7 35.9 47.0 

Luxembourg 22.0 20.1 22.3 21.0 22.0 25.5 

Malta 55.9 54.3 48.5 44.8 42.0 55.4 

The Netherlands 64.6 61.9 56.9 52.4 47.6 54.0 

Portugal 131.2 131.5 126.1 121.5 116.8 131.6 

Slovakia 51.9 52.4 51.7 49.9 48.5 60.7 

Slovenia 82.6 78.5 74.1 70.3 65.6 81.5 

Spain 99.3 99.2 98.6 97.4 95.5 117.1 

 

As we can see from Table 2, the average gross government debt-to-GDP ratios have been 17,1 

percentage points lower in eurozone states than in advanced economies overall in this period. 

Nonetheless, the levels of debt in eurozone states have also been consistently higher than the 60% 

limit of GDP stipulated in the SGP. Of course, an argument could be made that the data for advanced 

economies (most notable in the case of G7) is distorted by two special cases – Japan and the United 

 
115 Stephen Gill, ‘European governance and new constitutionalism: economic and monetary union and alternatives to disciplinary neoliberalism in 
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73. Note that there are some small differences in the euro area levels of debt between these figures provided by the IMF and the ones retrieved from 
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calculated in the different organisations, there is some delay in retrieving this type of data for the previous year and in October’s Fiscal Monitor the 
number has been adjusted upwards and is thus now closer to the figure retrieved from Eurostat. See: International Monetary Fund, Fiscal Monitor: 

Strengthening the Credibility of Public Finances (Washington: IMF, 2021), p. 65. 
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States: the former due its debt-to-GDP ratio being the highest in the world and the latter due to its 

unrivalled position in the global economy as the issuer of the world reserve currency. However, as 

was noted earlier, the EMU area also includes states with relatively high debt-to-GDP ratios, which 

could similarly be treated as outliers if it was not the operation of the EMU system itself that 

exacerbates the imbalances and accumulation of debt in these states. 

The discrepancy between the SGP criteria and levels of debt in EMU states is notable; the debt levels 

have been on average 29,23 percentage points higher than the stipulated 60% limit. Out of the EMU 

states, the only ones within the SGP limit were Estonia for the entire period, Finland in 2018-2019, 

Germany in 2019, Ireland in 2019-2020, Latvia for the entire period, Lithuania for the entire period, 

Luxembourg for the entire period, Malta for the entire period, the Netherlands in 2017-2020 and 

Slovakia in 2015-2019. That is, only 5 out of 19 EMU states remained within the SGP limits for the 

entire period, meaning that it was far more common to be above 60% limit than below it. Notably, all 

of these states are relatively small – none of the major member states remained within the 60% limit 

for this period. If the most central EMU states are not in compliance with the rules, the applicability 

of rules-based market discipline in this period is dubious.  

However, as was touched upon earlier, although Gill relates the SGP criteria to new constitutionalism 

in the EMU, the relationship between economic policy space and public debt levels is not 

straightforward.117 This suggests that a more suitable measure of economic policy space is fiscal 

balance. Indeed, it matters a great deal whether the economy is growing or in a recession, since in the 

latter tax revenues decrease and public expenditure increases through automatic stabilisers, such as 

unemployment benefits. Thus, the economic cycle itself can increase deficits and indebtedness.118 

Hence, the next table shows cyclically adjusted balance for the advanced economies, the euro area, 

and the G7. The cyclically adjusted balance seeks to discount the impact of the economic cycle on 

the fiscal balance. Hence, it is an estimation, and these numbers should not be treated as absolute 

truths – rather as approximations.119 

Nonetheless, the table does show that the average cyclically adjusted fiscal deficits in EMU countries 

have been lower in this period than in advanced economies overall and particularly when compared 

to the G7. 2020 – the year the corona pandemic began – is particularly noteworthy since it shows a 

significant difference between the balances of advanced economies overall and the euro area. The 

 
117 Stephen Gill, ‘European governance and new constitutionalism: economic and monetary union and alternatives to disciplinary neoliberalism in 
Europe’, New Political Economy, 3.1 (1998), 5–26 <https://doi.org/10.1080/13563469808406330> (p. 16). 
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euro area cyclically adjusted deficit in 2020 of 5,1% is 3,9 percentage points lower than the average 

cyclically adjusted deficit for advanced economies this year. The difference to G7 is even higher at 

4,9 percentage points. This suggests greater hesitancy to pursue expansionary policies in EMU states 

compared to other advanced economies, even in the context of a global pandemic and economic crisis 

that severely impacted Europe. 

Table 3. General government cyclically adjusted balances in advanced economies 2015–2020.120 

Area/member state 2015 2016 2017 2018 2019 2020 

Average for all 

advanced economies 
-2.1 -2.4 -2.4 -2.7 -3.3 -9.0 

Euro area – 19 

countries 
-0.7 -0.6 -0.7 -0.5 -0.7 -5.1 

G7 -2.4 -2.9 -3.1 -3.4 -3.9 -10.0 

 

As will be argued in greater detail in section 3.4., the change in economic thinking in the corona crisis 

compared to the eurozone crisis was drastic. Whereas the eurozone crisis inspired reforms to 

strengthen the rule framework, during the corona crisis the framework was suspended altogether. This 

suggests that there was some progressive learning from the eurozone crisis, underscoring the point 

made by critical realists that actors and institutions are open to change.121 The suspension of rules 

enabled, at least in principle, more fiscal leeway to respond to the crisis caused by the pandemic. 

However, despite this rule suspension, the recovery measures in EU states in 2020 were smaller than 

in many other advanced economies.122  

In fact, comparison of the stimuli in EU and non-EU states is revealingly stark; whereas the US, 

Canada, the UK, Japan and New Zealand all stimulated their economies by at least 15% of their GDP, 

none of the EU states come close to these levels.123 The EMU state that stimulated its economy the 

most – Germany – reached about 10% of GDP in recovery measures.124 Neither does the variation in 

recovery measures between EMU states accord with the severity of the crisis. For example, Italy, 

which was impacted the most by the corona pandemic, only stimulated by 7% of its GDP. Spain – 

similarly one of the hardest hit in Europe – stimulated only by 5% of its GDP.125 

 
120 Data retrieved from table A3 in the statistical appendix in: International Monetary Fund, Fiscal Monitor: A Fair Shot (Washington: IMF, 2021), p. 
69. 
121 Heikki Patomäki, ‘Realist ontology for futures studies’, Journal of Critical Realism, 5.1 (2006), 1–31 <https://doi.org/10.1558/jocr.v5i1.1> (p.16). 
122 Antti Ronkainen, ’Euroopan unionin talouspolitiikka koronakriisin jälkeen’, Poliittinen Talous, 9 (2021) 
<https://doi.org/10.51810/pt.v9i0.107273> (para. 14–15 of 29). 
123 Ibid., para 15 of 29.  
124 Ibid., para 15 of 29. 
125 Ibid., para 15 of 29. 
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These figures are important in a number of ways. Firstly, they suggest a stronger commitment to fiscal 

discipline in the euro area than other advanced economies despite the fact that the rules were 

suspended in 2020. Secondly, this commitment has not been even across the EU – rather states that 

already had higher levels of debt stimulated their economies less. This factor seems to explain more 

of the extent of the recovery measures than the impact of the corona pandemic itself. This could be 

due to an expectation that the rules will be implemented more forcefully in the future. Nonetheless, 

the fact that EMU states stimulated their economies less than non-EMU states despite the rule 

suspension illustrates that it is not always the EU institutions forcing member states to pursue fiscal 

discipline. In some cases, member states may be more committed to fiscal discipline than the EU 

institutions themselves. In such cases the supposed causal mechanism of new constitutionalism in the 

EMU breaks down – there may still be neoliberalism and fiscal discipline, but this is not imposed 

onto national governments by the EMU, rather pursued by member states voluntarily. 
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3. Political aspects of new constituonalism  
 

This chapter will review the political aspects of new constitutionalism – that is, whether the new 

constitutionalist principles are applied uniformly and universally or whether they are politically 

contingent. Note that political contingency suggests that new constitutionalism is less “locked in” 

than Gill argues since the goal of new constitutionalism is to minimise variance and thus foster greater 

stability and credibility from the perspective of capital.126 

I will first review what can be characterised as an extreme case of new constitutionalism – the 

treatment of Greece by its creditors in 2015.  I will then evaluate the role played by key EU institutions 

– namely the European Commission and the European Central Bank – vis-à-vis new 

constitutionalism. I will thus explore the operation of the main channels of new constitutionalist 

pressures associated with these institutions – rule enforcement and application of market discipline. 

Section 3.2. will do so through examining Commission agency in the European Semester, while the 

section 3.3. will review ECB actions in 2015–2020. The last section will consider the implications of 

the corona pandemic and the related economic crisis for new constitutionalism in the EMU. 

It will be argued that while the Greek experience in 2015 accords with Gill’s concept of new 

constitutionalism, its applicability has waned since then. Furthermore, the response to the corona 

crisis in 2020 demonstrates some progressive learning by key actors from the eurozone crisis as well 

as openness in the development of the EMU, which is not captured by the concept of new 

constitutionalism. 

3.1. The Greek Experience in 2015  
 

The Greek experience is a particularly illuminating case study since it was the first EMU state to be 

struck by a sovereign debt crisis and has thus been exposed to the associated new constitutionalist 

pressures the longest. Since the first rescue package in May 2010, Greek economic policy space has 

been severely constrained by the successive agreements mandating austerity in exchange for financial 

assistance. Thus, the Greek experience provides valuable insight into how new constitutionalism 

operates at the extreme. Furthermore, this section highlights the significance of lack of lender of last 

resort and the concomitant dependence on capital markets and creditors, which is at the heart of new 

constitutionalism in the EMU.  
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In response to the eurozone crisis, a number of facilities were created to provide financial assistance 

to EMU states struck by sovereign debt crises. As of 2012, the European Stability Mechanism (ESM) 

is the primary channel for this assistance. Thus far Greece, Ireland, Spain, Portugal and Cyprus have 

received funds from the ESM. To receive these funds, the recipient state needs to agree to a 

Memorandum of Understanding (MoU).127 It is an agreement between the parties that specify 

required “reforms” mandated from the debtor. MoU’s set economic policies in extensive detail across 

governments.128  In this sense, they curtail democracy by dictating much of the content of economic 

policy regardless of election results. Hence, the bleaker conclusions about delimited economic policy 

space within the EMU are lent most credence by the experiences of the states bound by these 

agreements. Note also that the creditors have far greater disciplinary power over these states since 

withholding payments can be catastrophic. This is in striking contrast to a situation of a member state 

not dependent on external funding; the worst it could face is the imposition of a sanction of 0.2% of 

GDP, which could be repeated and increased if the non-compliance persists.129 However, the 

Commission has thus far refrained from imposing such sanctions on any member state.  

I now will briefly summarise how the Syriza government – despite its own anti-austerity rhetoric and 

radical platform – came to accept the harshest MoU of the entire crisis period in 2015. Firstly, there 

are a number of ways in which membership of the EMU has constrained economic policy space in 

Greece since the crisis erupted. Since members of the EMU lack the option of having their central 

banks provide liquidity, and thus serve as a lender of last resort, they are dependent on the confidence 

of the financial markets. Thus, when the private markets became effectively ruled out as a source of 

credit in 2010, Greece needed to rely on external assistance to roll over its existing debt.130  In turn, 

this need for assistance meant that the creditors – other euro governments, EU institutions and the 

IMF – were able to shape the policies considerably. Indeed, the rescue packages established in 

extensive detail the austerity measures required of Greece to receive the funds. The requirements 

were repeatedly elaborated through successive MoU’s and their updates, which evaluated compliance 

and called for further reforms. Furthermore, government authorities were required to negotiate with 
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the Troika (the Commission, the ECB and the IMF) if they wished to implement any policies that 

deviated from the MoUs. This illustrates the pernicious predicament faced by states bound by these 

agreements; the creditors decide on the conditionalities and constantly review their degree of 

implementation to receive further disbursements. Such a framework gives very little leeway to the 

recipient country to pursue alternative policies.131  

Crucially, euro member governments lack monetary sovereignty since they depend on the ECB for 

currency. The Syriza government felt the repercussions of this dependence immediately after entering 

into office. In January 2015 the government had only 2.9 billion euros at its disposal, which was not 

enough to cover the expenses coming due at the end of February.132 This date thus became an “SOS” 

deadline; if the government did not adhere to the conditions of the existing MoU, the Troika could 

withhold the funds that the government needed to meet its domestic obligations.133 The government 

therefore desperately needed the last 7.2 billion euro instalment of the second bailout that it had not 

yet received. However, provision of this instalment was conditional on implementing reforms 

specified by the creditors. Thus, there was an immediate pressure to make a U-turn in economic 

policy.134 Indeed, the government did just that in February 2015: it reached an agreement with the 

creditors, the bailout review period was extended and the government was obliged to follow the 

conditions of the existing programme in exchange for liquidity.135 Tsipras had already signed a bailout 

agreement, something he had promised not to do, and the agreement prevented him from reversing 

privatisations or introducing minimum wage legislation – essentially precluding enacting Syriza’s 

election programme.136 Democracy was thus being attenuated in accordance with new 

constitutionalist logic.  

On the 25th of June 2015, the creditors gave their final ultimatum to the Greek government – they 

would give further funds but only to cover debt payments for the next five months and in exchange 

for the austerity measures that the government had until then opposed. The government would again 

be on a tight leash until the next deadline when it would once again need further assistance - in 

exchange for further austerity. Apparently to break this cycle, Tsipras called a referendum on the 

deal, publicly supporting a no vote. In response, the Troika withdrew the proposal the next day. 

Despite considerable campaigning by the Troika, and a decision by the ECB to reduce its support of 
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the Greek financial system forcing a closure of the Greek banks, the Greek voters gave a resounding 

no to the deal with 61% rejecting the proposal. However, only three days later the Syriza government 

submitted a new request for a bailout with comparable terms to those that had been rejected by the 

Greek people. A negotiation took place on the 13th of July. Lasting 17 hours, it led to an agreement 

on a program that was even stricter than the one rejected in the referendum.137 The finance minister 

Yanis Varoufakis was replaced by Euclid Tsakalotos, who quickly visited Brussels to agree on the 

new package. The new 86-billion-euro package committed the country to primary budget surpluses 

and austerity for years to come.138 

There are a number of varying interpretations of the Syriza experience – some saw it as a coup d’état 

by financial capital or by the Troika, others as a surrender by Syriza.139 What is clear, however, is 

that the events of 2015 were a culmination of new constitutionalist pressures whereby choices 

available to the Greek government became far more extreme than for other member states. At the 

very least, commitment to anti-austerity would have required some defiant maneuvers by the Tsipras 

government, for instance introducing a parallel currency to reduce its dependence on liquidity on the 

ECB and other creditors.140 For many, the events reinforced the interpretation that a radical 

government needs to be ready to defy the EU. An emblematic example of this conclusion was drawn 

by Costas Lapavitsas:  

 

“There can be no disobedience from within, no ‘creative ambiguity’ in negotiations, no 

attempt to force the mechanisms of the EMU to relent by relying on democratic authority. 

This is a hopeless path that leads to certain defeat. A left government must instead prepare 

for rupture with the EMU, and for a direct challenge to and even rejection of the EU. That 

is the only possible lesson for the European Left from the débâcle of SYRIZA.”141 
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Gill, in turn, cites the Syriza experience as evidence of the relative weakness of the left in the face of 

disciplinary neoliberalism. As Gill underscores, the Syriza government faced opposition from other 

EMU governments who insisted that Greece stick to the austerity programmes to receive further 

assistance. He underscores the new constitutionalist dynamic behind these events by highlighting how 

the German Finance Minister consistently referred to the notion of debt write-off, which would have 

significantly alleviated the Greek predicament, as illegal.  Had Greece been able to default on its debt, 

it would have set a dangerous precedent for disciplinary neoliberalism.142 Thus, what happened in 

Greece in 2015 can be seen as the apex of new constitutionalism in the EMU in this period. The Greek 

experience certainly lends credence to Gill’s argument that states are forced to pursue austerity to 

assuage creditors, even at the expense of democracy. However, as will be argued next, this was more 

of an exception than the rule in this period. Indeed, there was far greater leniency in the application 

of rules-based market discipline in 2015–2020 than the concept of new constitutionalism would 

suggest. 

 

3.2. The European Semester 
 

I will now review how one of the disciplining mechanisms of new constitutionalism – the European 

Semester – has operated in this period. It will be argued that the disciplinary and sanctioning 

mechanisms of new constitutionalism are not as automatic as one might think and are in fact 

politically mediated.  Indeed, the Commission is in a considerable position of power in how the rules 

are interpreted and applied. In this period the Commission has used this discretion to avoid penalising 

states. 

The European Semester, established in 2010, is a central process of economic surveillance in the 

EMU. During the semester, the Commission, the Council of Ministers and European Council 

establish goals for economic and social policies, surveil fiscal imbalances, inspect member state 

budgets and give policy and reform recommendations.143 If a member state does not abide by the 3% 

deficit limit of the SGP, a process called the excessive deficit procedure (EDP) is supposed to be 
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activated. This process includes a number of phases, potentially leading to sanctions if the member 

state fails to make corrections.144  

The power of the Commission to surveil member states and ensure compliance with the fiscal rules 

has increased over time, most notably through the two-pack, six-pack and fiscal compact agreements 

enacted during the eurozone crisis. Although this increase in technocratic power would lend credence 

to Gill’s argument that the EMU embodies new constitutionalism, it also matters how this power is 

exercised. In fact, these changes have allowed the Commission more discretion over how the rules 

are interpreted and applied. For instance, the six pack, although intended to further enforce the rule 

framework, includes elements that give the Commission more leeway in how to weigh different 

factors and permit deviance from the rules.145  

Notably, the Commission has not proposed sanctions to any member state thus far. Indeed, the 

Commission has refrained from suggesting sanctions in several instances where it would have been 

possible: Italy and France in 2015, and Spain and Portugal in 2016. There is ambiguity in the fiscal 

rules which creates space for this type of discretion. The Commission also has a number of conflicting 

goals, not merely the one of enforcing fiscal discipline. The imposition of sanctions, especially in a 

situation where the state is already suffering from economic problems, is a relatively aggressive action 

with potentially undesirable political consequences. Thus, as argued by Martin Sacher, the 

Commission tends to refrain from imposing sanctions in cases where disciplinary action is seen as 

inappropriate.146 

In 2015, the Commission postponed applying the SGP rules for both France and Italy. In fact, the 

French president Emmanuel Macron simply proclaimed that France would not reach the 3 % limit 

until 2017. Drawing on interviews of Commission and national government officials, Sacher 

demonstrates that the Commission was hesitant to impose fines, preferring a “political and flexible 

approach” in its interpretation of the rules. France had entered into the EDP in 2009 and the deadline 

to make the mandated corrections was in 2015. The Commission was not able to provide a definitive 

assessment of compliance and then concluded that France had taken sufficient actions considering 

the economic situation and further extended the deadline. The ambiguity of the data in this case, 

Sacher points out, provided the Commission with leeway in its application of the rules.147  
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In contrast, in 2016 the Commission did find that neither Spain or Portugal had taken the required 

corrective actions and indeed first recommended sanctions. However, the  Commission ended up 

cancelling them even in these cases. Interestingly, Sacher found that the more lenient group in the 

Commission had recognised the harmful effects of imposing fines on countries already suffering from 

economic problems. This illustrates that the rules are not diligently and unthinkingly applied across 

circumstances – rather that the actors involved evaluate them critically. One official explicitly cited 

the prohibitive political consequences of imposing fines given the challenging economic and social 

situations in these states. Another interviewee cited the cooperative attitude of both governments as 

a reason not to pursue punitive action. The view of the Council against fines was also a motivating 

factor. Thus, political considerations influence what is seen as the best strategy by actors in the 

Commission. The situation in the member states, the cooperation of the government and other 

circumstances (including the views of the Council) all weighed against the imposition of sanctions in 

these cases.148 This suggests that there is considerable political contingency in the application of fiscal 

rules, which the concept of new constitutionalism fails to capture. 

 

As Vivien Schmidt points out, the Commission cannot be understood simply as “Ayatollahs of 

Austerity” nor “Ministers of Moderation” – its role has been mixed and evolved over time.149 There 

are also notable differences in how member states have been treated. Namely, states receiving ESM 

funds, such as Greece, have been treated more severely. In these cases, the Commission has also had 

less political room for maneuver since demands for austerity have come directly from the Eurogroup, 

that is, the group of finance ministers from euro member states. It is sometimes other member state 

governments demanding austerity and fiscal discipline rather than the Commission.150  

 

Political circumstances have clearly shaped the application of fiscal discipline by the Commission. 

While the Barroso Commission (2004-2014) was stricter in its enforcement, by the time the Juncker 

Commission (2015-2019) came to power, there had been a rise in Euroscepticism and the populist 

right in Europe, which created more pressure to salvage EU legitimacy.151 The Juncker Commission 

thus placed more focus on investments as averse to austerity and explicitly advocated those member 

states with fiscal space, such as  Germany, to engage in more expansionary fiscal policies. Indeed, in 
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the Annual Growth Survey of 2015, fiscal consolidation was placed third after investments to promote 

growth.152 The Juncker Commission also added new exemption clauses to the application of the SGP 

criteria.153 In fact, according to a review by the European Fiscal Board, the Juncker Commission has 

made considerable use of its discretion to avoid penalising states.154 This more lenient approach 

aggravated criticism from more ordoliberally minded actors, such the head of the German central 

bank, Jens Weidmann, who protested: “I do not believe that a Commission which interprets its 

mandate as politically as the current one is best suited to ensure budget surveillance in Europe.”155 

This objection underscores the fact that the Commission has not always played the role assumed by 

Gill’s narrative. 

To be clear, none of this is intended to suggest that the role of the Commission in the ES process is 

unproblematic. For instance, its power to inspect national budgets before the parliament does is 

troublesome. The Commission, with approval from the Council, can also urge measures even against 

the will of the national government or the parliament, thus undermining democracy. The process is 

even stricter for those states receiving ESM funds and bound by MoU’s, which leave little space for 

parliamentary power; the detailed agreements are part of the conditionality, which parliaments may 

feel pressured to accept in the midst of a debt crisis.156 Gill is correct in pointing out problems in this 

system.157 However, his concept of new constitutionalism is too rigid to capture all the nuances and 

contingencies in how rules-based market discipline is actually applied in the EMU. There are clear 

differences between commissions and even one commission is not a monolith. It is composed of 

reflexive actors reacting to political circumstances, some of them acutely aware of how diligent 

application of the rules could be detrimental in terms of political consequences. 

 

 

 

 
152 Ibid., pp. 198–199. 
153 European Commission, ’Communication from the Commission to the European Parliament, the Council, the European Central Bank, the 
Economic And Social Committee, the Committee of the Regions and the European Investment Bank Making the Best Use of the Flexibility Within 

the Existing Rules of the Stability And Growth Pact’, European Commission, 2015 

<https://ec.europa.eu/economy_finance/economic_governance/sgp/pdf/2015-01-13_communication_sgp_flexibility_guidelines_en.pdf> [accessed 2 
Dec 2021] (pp. 5–16). 
154 European Fiscal Board, Assessment of EU fiscal rules with a focus on the six and two-pack legislation (Brussels: European Commission, 2019) 

<https://ec.europa.eu/info/sites/default/files/2019-09-10-assessment-of-eu-fiscal-rules_en.pdf> [accessed 1 Dec 2021] (pp. 4-7, p. 29, pp. 43–46, pp. 
52-53, pp. 58-59 and p. 73). 
155 Reuters Staff, ECB's Weidmann: EU executive should hand over budget surveillance role, Reuters, 2016 

<https://www.reuters.com/article/us-ecb-europe-budgets-idUSKBN13K0JL> [accessed 30 Nov 2021]. 
156 Vivien A. Schmidt, Europe's crisis of legitimacy: Governing by rules and ruling by numbers in the eurozone (Oxford: Oxford University Press, 

2020), pp. 202–203. 
157 Stephen Gill, ‘Transnational class formations, European crisis and the silent revolution’, Critical Sociology, 43.4-5 (2017), 635–651 
<https://doi.org/10.1177/0896920516656920> (pp. 638–641). 



 
 

41 
 

3.3. The role played by the ECB in 2015–2020 
 

The role of the ECB in enacting new constitutionalism in this period has been at the very least 

inconsistent if not outright contradictory. Whereas in 2015 the ECB still enforced discipline on the 

Greek government, it has since then significantly alleviated market pressures on EMU states through 

its unconventional monetary policies. As EMU was originally formulated, it was never intended to 

have a lender of last resort and this lack of guarantee was to ensure market discipline on member 

states. Article 123 of the Basic Treaties explicitly prohibits the ECB from financing eurozone 

states.158 However, by acting as a de facto lender of last resort since 2015, the ECB has expanded the 

economic policy space of EMU states, thus fundamentally undermining the new constitutionalist 

logic in the original design of the EMU.159 

Although this thesis focuses on the period 2015–2020, it is notable that it was the ECB that halted the 

most critical phase of the eurozone crisis already in 2012. Specifically, the head of the ECB Mario 

Draghi promised to do ”whatever it takes” to save the common currency, which dramatically 

decreased interest rates on sovereign debt bonds of crisis-struck states. To back up this promise, the 

ECB also announced a new programme, the Outright Monetary Transactions (OMT), intended to 

provide liquidity to any EMU state that needed fiscal support. However, no state needed to deploy 

this assistance since the verbal assurance and mere existence of the programme was sufficient to 

assuage investors and bring down borrowing costs.160  

Similarly to the Commission, the ECB board is a not a monolith rather there have been important 

divisions between the more lenient and the more ordoliberal central bankers. However, during his 

tenure, Mario Draghi (who served as the head of the ECB 2011-2019) was able to persuade many of 

them away from their strictly orthodox position, mainly represented by the German Bundesbank. The 

board thus gradually began to reinterpret the rules to expand the ECB mandate – namely, coming to 

the view that deviating from the prohibition on member state financing was acceptable in order to 

maintain stability and save the common currency.161 
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In 2015 the ECB began purchasing public and private bonds in significant amounts through its 

Expanded Asset Purchase Program (EAPP).162 The idea behind this quantitative easing (QE) was to 

increase the price of assets, to provide more liquidity to the banking system, to lower interest rates on 

debt and thus stimulate economic activity.163 By early 2021, the ECB had purchased about 4 trillion 

euros worth of assets, most of these being government bonds.164 These actions have lowered interest 

rates paid on government debt and thus undermined a key disciplinary mechanism of new 

constitutionalism in the EMU.165 They have thus made the ECB a de facto lender of last resort to 

eurozone. This has reduced market discipline by making euro government bonds more safe 

investments. Higher interest rates – according to new constitutionalist logic – ought to be a 

disciplining device precisely for those governments that lack credibility in the eyes of the market.166 

However, although this source of market discipline was alleviated by the ECB, it also placed the ECB 

in a position of considerable power to push governments to implement austerity measures.167 That is, 

although one aspect of new constitutionalism was undermined, another one could be enforced by the 

ECB. This was the case with Greece in 2015. Here the ECB used its position to enforce the interests 

of the creditors and extort the Tsipras government into accepting austerity. As noted above, in early 

2015, the Greek government desperately needed an extension to a bailout loan which was soon to 

expire in a context of escalating capital flight. In this situation, the ECB could have, for example, 

eased its lending conditions to Greek banks by lowering collateral requirements and thus assuaged 

fears of a looming bank collapse in Greece. This would have provided the government some breathing 

space for negotiations with the creditors. By contrast, the ECB made the situation even more difficult 

for the government. First, it ceased to accept junk-rated bonds by Greek banks as collateral for routine 

financing. Then, to prevent the banking system from immediately collapsing as a result, it provided 

emergency liquidity assistance (ELA) – with higher interest rates than regular financing and 

requirements of government-backed bonds as collateral – to the Greek central bank. These actions 

both increased Greek indebtedness and its dependence on new sources of liquidity as it was unable 

to deploy its usual sources of collateral to access support from the ECB. In turn, in July 2015, a day 

after the Greek government had announced a referendum on the bailout deal, the ECB refused the 
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government’s request to extend the ELA provision to Greek banks and even raised the collateral 

requirements to maintain the existing level of ELA, making the prospect of a total banking collapse 

imminent.168 This intervention strengthened the position of the creditors considerably and left the 

government with very few viable choices beyond accepting the bailout programme or exiting the 

eurozone. 

Notwithstanding this severe treatment of the Tsipras government in 2015, the ECB has undermined 

market discipline and thus expanded the economic policy space of EMU states in this period. 

However, and in accordance with the spirit of new constitutionalism, the ECB actions have been 

challenged on legal grounds. The legality of both the earlier OMT program and the public sector part 

of the asset purchase program (the PSPP) have been challenged by the German constitutional court.169 

However, the Court of Justice of the European Union (CJEU) has ruled that the ECB can buy euro 

state bonds as long as the ECB does not set the price for the bonds nor dilute the incentive to maintain 

fiscal discipline.170 While these qualifications by the ECJ suggest a de jure continued commitment to 

new constitutionalist principles, the de facto effect of the ECB actions has been to alleviate the 

discipling effect of the bond market. In fact, national central banks are allowed to purchase up to 50% 

of domestic debt bonds.171 

Nonetheless the legal battle is not over; in the spring of 2020 a German Federal Court found that the 

PSPP had indeed exceeded the ECB mandate.172 The court thus saw that the CJEU decision did not 

apply to Germany and hence the Bundesbank should not participate in the PSPP.173 This is noteworthy 

for at least two reasons. Firstly, as pointed out by the legal scholar Tom Flynn, this ruling suggests 

that national courts could challenge EU actions which contradicts the notion of the primacy of EU 

law, also inherent in the notion of new constitutionalism in the EU.174 Secondly, it points to a stronger 
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commitment to the principles of new constitutionalism in a German court than in the ECB or the 

CJEU. That is, a subnational actor is keener to enforce market discipline than EU institutions 

themselves, which renders Gill’s argument about the EMU embodying new constitutionalism in this 

instance questionable. 

These unconventional monetary policies were further expanded by the ECB in response to corona 

crisis and a new Pandemic Emergency Purchase Programme (PEPP) was announced in March 

2020.175 PEPP was initially meant to entail 750 billion euros worth of purchases, but it was expanded 

both in June and December 2020 to 1850 billion euros.176 According to a review conducted by the 

ECB staff itself, the unconventional monetary policies “have helped to ease financing conditions”.177 

The purchase of government bonds by the ECB through the PSPP and later the PEPP has increased 

their prices and thus lowered their yields. In fact, a review by the ECB finds that the PEPP was 

particularly effective in lowering yields due to the exceptionally uncertain financial circumstances 

caused by the pandemic.178 It is especially vital in such times of economic turmoil, when suspicions 

of solvency can spread, to have institutions serve as a lender of last resort. 

As the ECB staff itself also acknowledges, the ECB has acted similarly to most central banks in 

advanced economies in the past years.179 By the end of 2020, the Eurosystem, which comprises of 

the ECB and the national central banks of EMU states, owned about 30% of public sector bonds. 

Other central banks in advanced economies held similar levels of public bonds: the Federal Reserve 

held around 22.5% of US Treasury securities, the Bank of England held 35% of UK government 

securities and the Bank of Japan held 46% of Japanese Government securities.180  

As noted in section 3.1, the relationship between high public debt-to-GDP ratio and economic policy 

space is not straightforward. One of the factors that can delimit economic policy space in the case of 

high debt is the incapacity of the state itself to control the interest rates it pays on its debt. According 

to the new constitutionalist logic in the design of the EMU, the interest rates ought to be decided by 

the market. However, the ECB actions have interfered with this process; by virtue of its purchase of 

government debt bonds in the secondary market, the bonds are regarded as relatively safe by investors 

thus translating into lower interest rates.181 MMT proponents emphasise that high levels of debt as 
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such are not dangerous in circumstances where there is a central bank to ensure solvency.182 Given 

that this now effectively the case in the EMU, the distinction drawn between monetarily sovereign 

and non-sovereign states is less relevant. Since interest rates on public debt have not been a 

disciplining factor in this period after the Greek experience, the main avenue for new constitutionalist 

pressures would be the European Semester process. However, as we have seen the Commission has 

also been reluctant to discipline member states in this period. Thus, EU institutions have mostly either 

refrained from applying new constitutionalist pressures or actively alleviated them. One more 

institution that could have reaffirmed new constitutionalism would be the CJEU, but as outlined here, 

it has largely sided with the ECB. 

Overall, the actions of the ECB in this period raise some serious questions as to the validity of the 

concept of new constitutionalism. Given that new constitutionalism is here understood as legally 

locked in rules-based market discipline, and one of the central actors is circumventing rules to 

undermine market discipline on member states, its applicability to the EMU in 2015–2020 is dubious. 

Lastly, let us consider what the term new constitutionalism implies; it is the locking in through 

constitutional means. If rules have not been followed by most states or even consistently applied by 

the most central EU institutions, what exactly about new constitutionalism is locked in? 

 

3.4. The corona pandemic and new constitutionalism 
 

In this section, I will review the most relevant developments of rules-based market discipline in the 

EMU in the context of the corona pandemic. The extraordinary crisis caused by covid-19 engendered 

a monumental change in EU political economy. The SGP rules were suspended, and unprecedented 

fiscal capacity was created at the EU level, and the ECB, which had already taken a remarkable role 

in preserving the EMU, began a new programme to further ease the financing conditions of EMU 

states. EU reactions to the eurozone crisis and the covid-19 crisis were thus strikingly different; while 

the eurozone crisis inspired several treaty-changes to enforce the rule framework, during the corona 

crisis it was dispensed with altogether. This illustrates the potential for progressive learning by 

relevant actors and an openness in the trajectory of the EMU that the concept of new constitutionalism 

does not reflect. The corona crisis has also opened the door for some re-politicisation of EU economic 

governance, such as the lack of fiscal capacity at the EU level and the rule framework geared towards 

fiscal discipline. 
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Central EU actors took numerous actions to create more economic policy space for member states 

and to provide them with financial support to respond to the crisis caused by the corona pandemic in 

2020. On the 20th of March 2020, the Commission suspended the fiscal rules of the SGP appealing to 

the general escape clause to enable more expansive fiscal policies in member states. Countercyclical 

policies were thus enabled, indeed encouraged, in striking contrast to the eurozone crisis.183 Note that 

according to Gill new constitutionalism in the EMU is supposed to preclude the use of countercyclical 

policies.184 While this was indeed the case particularly for those states that suffered from sovereign 

debt crises and were bound by MoU’s to receive funds during the eurozone crisis, it did not apply in 

2020. This change in approaches may be due to the fact the shock was symmetrical, impacting each 

EU state, and clearly external, whereas during the eurozone crisis responsibility was placed largely 

on the states themselves.185 There were also signs of some progressive learning from the eurozone 

crisis. In particular, the Eurogroup decided to assist member states through the European Stability 

Mechanism (ESM), which had until then been deployed to finance crisis-struck states, and in contrast 

to the eurozone crisis, this aid was not accompanied by stringent conditionalities.186 The common 

statement by the German finance and foreign ministers is revealing: ”We don’t need a troika, 

inspectors, and a reform programme for each country drawn up by the Commission. What we need 

is quick and targeted relief.”187  

Furthermore, the Commission released extra funds at the EU level to alleviate the situation of EU 

states. In April 2020, it began the Coronavirus Response Investment Initiative (CRII) which released 

about 65 billion euros worth of funds to respond to the crisis. The Commission also provided close 

to 3,7 billion euros from other sources, including the EU Solidarity Fund. In May, the Commission 

proposed a European Recovery Fund (ERF) worth of 750 billion euros, most of which was intended 

to be grants to member states, which would create unprecedented fiscal capacity at the EU level.188  

The ECB too showed signs of progressive learning. Namely, Mario Draghi’s successor Christiane 

Lagarde initially maintained, with a strict reading of the ECB’s mandate, that it is not tasked with 

closing spreads between interest rates of member state bonds. This catalysed a spike interest rates and 
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in response, Lagarde quickly reversed her position. In turn, quantitative easing was further expanded 

in the form of the PEPP.189 Note that allowing the markets to decide the interest rates of public bonds 

is a key element of new constitutionalism. That is, although Lagarde initially communicated that she 

would preserve this new constitutionalist discipline, she reacted strategically to the market turmoil to 

reduce this discipline on member states. This too highlights the openness in the EMU system – actors 

can learn and adapt reflexively to new circumstances, rather than always playing the role assumed by 

Gill’s narrative. 

Notwithstanding these changes, 2020 was hardly a year of European solidarity. Historically more 

social democratic states – Finland and Sweden – along with the Netherlands, Austria and Denmark – 

demanded that the amount of direct aid in the recovery fund be drastically reduced from what the 

Commission had initially suggested. Indeed, direct aid was cut by 110 billion euros thanks to this 

“frugal five”.190 This again illustrates that the pressure for fiscal discipline can emanate from member 

states. It is a noteworthy parallel to the protests of the German Federal Court to the unconventional 

actions by the ECB; EU institutions are not systematically on the side of new constitutionalism, nor 

are national or subnational actors systematically on the side of more fiscal leeway. 

 

In July 2020, the EU finally agreed on the 750-billion-euro recovery plan called the Next Generation 

EU (NGEU). Combined with the EU budget for 2021-2027, it is intended to enable transitions into 

greener and more digitalised economies, in addition to providing fiscal stimulus.191 In current prices, 

the recovery plan and the EU budget total about 2.018 trillion euros.192 The NGEU includes 83.1 

billion worth of contributions to various support programs as well as the Recovery and Resilience 

Facility (RRF) of 723.8 billion euros of which 338.0 billion euros is dispensed as grants and 385.8 

billion euros in loans.193 That is, more of the RRF is now geared towards loans, thus contributing to 

sovereign debt and thus ultimately rendered the responsibility of member states. On the other hand, 

the EU will also issue common debt to finance the NGEU; the Commission will borrow about 800 

billion euros on behalf of the EU.194 The stimulus fund thus constitutes an unforeseen type of fiscal 

policy at the European level, and alleviates, at least momentarily, the contradiction at the heart of the 

EMU – a monetary union without fiscal union. 
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Indeed, the corona pandemic and the associated economic turmoil has reinvigorated discussion over 

the direction of European integration and thus re-politicised aspects of economic decision-making. 

For instance, as pointed out by the think-tank Jacques Delors Centre (JDC), in 2021 the European 

Semester will now focus on national recovery plans instead of fiscal adjustment plans to meet SGP 

criteria. Furthermore, the SGP and its associated agreements will be reviewed and likely reformed in 

the coming years, and the prospects for reform have improved due to the extraordinary circumstances. 

Indeed, public debt levels have soared during the crisis and now far exceed the 60% limit in several 

major EMU states.195 Reaching the 60% limit of the SGP through fiscal discipline is therefore 

unfathomable in the foreseeable future. Furthermore the ageing population and looming climate 

catastrophe necessitate significant increases in public spending in EU states in the coming years.196 

This all suggests that the tried way of fiscal contraction is not a viable way out of the current crisis, 

which makes the issue of reforming the EMU evermore pertinent. 

Indeed, the Commission launched a process for reviewing and reforming the fiscal rule framework 

already before the eruption of the covid-19 pandemic.197 In their 2019 review of the framework, the 

European Fiscal Board (EFB) argued that the balance between goals of fiscal sustainability and 

economic policy space needs to be improved by facilitating countercyclical policies.198 Paolo 

Gentiloni, the Economy Commissioner, has also advocated a thorough reform of the rules to better 

enable public investment into ecological and digital economic transitions. He warned that if the rules 

are not updated to answer current challenges “the risk is that the European Commission will spend 

the next decade finding creative ways to bypass its own rules”, which, as we have seen, has largely 

been the case in the past years. Although Gentiloni did not explicitly challenge the current limits for 

debt and deficits, he maintained that some reforms are necessary to adapt to the currently high debt-

to-GDP ratios.199 

The review process, which was halted due to the covid pandemic, was officially relaunched on 19th 

of October 2021. In the Commission press release, both vice-president Dombrovskis and 

Commissioner Gentiloni underscored the need for public investments. They also underscored the 

drastic changes to economic circumstances compared to when the rules were first created, most 
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notably the impact of the pandemic. Hence, the Commission is advocating that debt reduction should 

be “gradual” and “growth-friendly” in the future.200 Although this thesis focuses on the 2015–2020 

period, analysing the extent to which the covid pandemic has opened the door for deeper changes in 

the EU requires some references to the current reform process. I will thus briefly outline here how 

member governments have commented on the possibility of reform. 

There is some political support for reforming the SGP rules. For instance, the French minister for 

Europe and Foreign Affairs commented that a return to the SGP criteria would be “unimaginable” 

due to high levels of debt in Europe.201 Similarly, the French finance minister Bruno La Maire has 

expressed support for excluding green investments from counting towards deficits. In particular, the 

pace of debt reduction is a critical question; whereas the current rule framework mandates a 1/20 debt 

reduction per year, this pace would be economically and politically disastrous in many EMU states.202 

For instance, the EFB has argued that states with higher debt to GPP ratios should be allowed more 

time to reduce their debt levels. Crucially, such a change would not necessitate reforming the basic 

treaties themselves, making it more feasible.203 

The former head of the ECB and current prime minister of Italy, Mario Draghi also commented on 

the process in September 2021 stating: “It seems unrealistic to me to think that we will keep the same 

rules as before”.204 As prime minister, Draghi has focused his efforts in stimulating the economy and 

has emphasised that economic growth is the best means by which to reduce public debt levels.205 The 

situation in Italy is significant not only due to high levels of debt and the severity of the effects of the 

pandemic on the economy, but also due to its political importance. Whereas there was a willingness 

to allow Greece to leave the eurozone in 2015, the centrality and size of Italy makes this less likely. 

Crucially, a recent study shows that majority of Italians would prefer to exit from the euro rather than 

endure any further austerity.206 This points to a need to accommodate more fiscal space for member 

states lest EU leaders are willing to face significant political disruption.    
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On the other hand, there continues to be significant tensions between member states with the more 

“frugal” states insisting on national responsibility whereas states most severely impacted by 

pandemic, such as Italy and Spain, have appealed for greater economic solidarity.207 As of late 2021, 

the review and reform process is still ongoing with deep divisions between governments. For 

example, an open letter from more fiscally conservative finance ministers maintained that although 

improvements to the SGP are acceptable, the pact still needs to commit member states to fiscal 

discipline. They even harbour a return to the old criteria of the SGP with of the 3% and 60% limits 

on deficits and public debt. Notwithstanding, none of the largest member states – not even Germany 

supported this letter.208 

Indeed, despite its historical commitment to a rigid rule framework, the German position on this issue 

is not given. Already agreeing to the European recovery fund can be seen as a significant departure 

from Germany’s standard approach on economic governance. Magnus Ryner explains this change of 

attitude in pragmatic terms. He shows that aggregate demand is a central concern for the German 

export-model. In the aftermath of the GFC and eurozone crisis this issue was not addressed at the 

European level, as Germany focused on emerging markets, such as China. However, a combination 

of factors, including geopolitical tensions with China and fear over anti-EU attitudes in Italy, have 

coalesced to force Germany to re-evaluate its options. Indeed, one of the propelling factors for 

German activism in campaigning for the recovery plan is the growing worry among the elite over the 

possibility of EMU disintegration. Although committed to structural reform conditionalities, 

important segments of German capital have also promoted ideas of common debt and some fiscal 

expansion.209 

For instance, the prospective Chancellor of Germany Olaf Scholz has argued that member states could 

not be expected to return to the old fiscal discipline after the pandemic.210 Similarly the German 

director of the European Stability Mechanism, Klaus Regling, has questioned the relevance of the 

SGP rules in the current environment. In particular, Regling underscores the merit of increased 

spending in the context of the pandemic and points out that given that interest rates are lower than in 

previous decades, high debt levels are not necessarily a problem. In terms of reform, he advocates 
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dispensing with the 60% to GDP limit on public debt, commenting: “Politicians should be aware that 

a country can borrow too much, but also too little [added emphasis].“211 

Even Magnus Ryner, who is skeptical of the prospects of the EU breaking with neoliberalism, sees 

the current changes as creating more space for political contestation.212 The current transformation, 

Ryner argues, entails spillover effects whereby the “the depoliticized representation of market 

discipline as a natural order of things” will become more open to contestation.213 As Ryner argues, 

there is a chance to politicise economic governance in the EU since the recovery plan has 

demonstrated the possibility for both common EU debt and EU level fiscal capacity.214   

However, given that fundamental reform of the SGP requires unanimity among member state 

ministers, even one minister can preclude more significant reform. In fact, the prospect of deeper 

change has been rendered more dubious with the selection of Christian Lindner from the FDP as the 

new German finance minister. The fiscally conservative Lindner has emphasised the pressing need 

to decrease public indebtedness in EMU states. The new government, although willing to reform the 

SGP, has also underscored the need “to strengthen its enforcement”.215 Hence, as will be argued in 

the next section, what is more conceivable is some flexibility in how the rules are interpreted, such 

as how fiscal deficits are calculated or the pace of debt reduction, rather than fundamental change in 

the rule framework itself.  

Be that as it may, the fact that the application of the rules was halted due to the corona crisis illustrates 

that new constitutionalism does not apply across time and space; when a situation is severe enough, 

rules can be broken, suspended or ignored. Similarly, the unprecedented shock caused by the 

pandemic and the recovery measures taken at EU level have inspired optimism among some 

commentators about the possibility of a more social turn in the EU.216 To an extent this optimism is 

warranted – there is unprecedented fiscal capacity at EU level, the SGP rules have been suspended, 
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the rule framework will be reviewed and there is also widespread acknowledgment of the need for 

ecological transitions.  

Be that as it may, there are crucial questions that need to be addressed. One is whether any of the 

changes are going to be permanent. Another is the more particular one, already briefly touched upon, 

of how easily the EMU can be reformed. This question is more pressing than ever due to the impact 

of the corona crisis, a conspicuous political resistance to the rigidity of the EMU framework as it 

currently exists and the imperative need to tackle the looming ecological crisis which necessitates 

significant economic policy space. It is to that question that I now turn. 

4. To what extent is new constitutionalism “locked in”? 
 

In this chapter I address the question to what extent is rules-based market discipline “locked in” in 

the EMU as argued by Gill.217 In particular, I inspect the different procedures for revising the EU 

treaties and see how high of a bar they set for reform. The EU rules on amending treaties will then be 

contrasted with national procedures for changing constitutions. It will be argued that the requirements 

for treaty reform are indeed prohibitively burdensome, which lends credence to Gill’s argument. 

Indeed, one can find parallels between Hayek’s vision of interstate federalism and the current form 

of the EU.218 This rigidity of EU legal framework is then criticised drawing on the critical legal 

tradition, a philosophical opponent to Hayek’s ordoliberal vision. Drawing on critical legal insights, 

a case is made that the EMU rules are largely a result of political compromises and historical 

coincidence and are hence inappropriate for the current historical juncture. Indeed, the fact that central 

EU actors have actively circumvented, bent or suspended the rules in order to adapt to new 

circumstances only underscores that the rule framework itself is insufficiently flexible. The chapter 

will then consider some strategic openings whereby the new constitutionalist aspects of the EMU 

system could be altered. Nonetheless, it is here that Gill’s concept of new constitutionalism is found 

to have most applicability; it is indeed very difficult to achieve fundamental reform of the EU treaties. 

There is no official EU constitution as such, rather a body of treaties between member states. 

However, as legal scholar Dieter Grimm points out, this body serves many of the purposes of a 

constitution by defining the functions and powers of the institutions as well as some basic rights for 

EU citizens. The main contrast to a constitution proper, however, is the lack of “a European 
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constituent power”.219 It is the member states that are in charge of the treaties, including any possible 

amendments.220 

The threshold for amending these treaties is relatively high, requiring, at the very least, unanimity 

among the member states. There are altogether four different possible procedures for amendments: 

the ordinary revision procedure, two types of simplified revision procedure, and the flexibility clause. 

In the ordinary revision procedure, a change proposal needs be advanced by a member state 

government, the European Parliament, or the Commission. The proposal is then submitted to the 

European Council, which consists of the heads of state. If the European Council accepts the proposal, 

a convention is held between representatives from member state parliaments, heads of state, the 

European Parliament, and the Commission. The decision on the amendment is made by consensus. 

After this, representatives of the member governments convene to accept the change. However, the 

amendment comes into effect only after being ratified by each member state.221  

In the first simplified revision procedure, on the other hand, there is no need to organise a convention 

between the different actors. Rather, the European Council makes the decision, although it still needs 

to consult the Commission, the European Parliament, and the ECB if the change relates to monetary 

issues. Here too unanimity is required, and the changes are actualised only after ratification by all 

member states.222 It is further stipulated that EU competences cannot be extended by this procedure, 

meaning that it can be deployed in a relatively few cases.223  

The second simplified revision procedure, in turn, is stipulated in the so-called Passerelle clauses, 

whereby the European Council can enable the Council of Ministers to decide by qualified majority 

voting in a case where it would, according to the Treaties, need to decide unanimously. However, this 

too requires unanimity in the European Council and consent from the European Parliament as well as 

national parliaments.224  

Lastly, there is the flexibility clause which “extends the EU's powers where a measure appears 

necessary to attain one of the objectives of the Treaties and where the Treaties do not provide for the 
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necessary competence.”225 This needs to be proposed by the Commission and approved by the 

European Parliament before being agreed to by the Council in a unanimous vote.226  

That is, to reform any aspect of the EU treaty, whether it is through an ordinary or a simplified process, 

requires that all member states agree unanimously to accept this change and also ratify the change, or 

in the case of the Passerelle clauses, at the very least agree unanimously to allow the Council of 

Ministers to decide by qualified majority.227 This means that every state has veto power over any 

prospective change.  

This threshold for changing EU treaties is particularly steep when contrasted with national procedures 

for changing the constitution in some member states. For instance, changing the Finnish constitution 

requires that it first passes in parliament and is then accepted by the next parliament with a two-thirds 

majority. Even a single parliament can pass a change, if the matter is declared urgent with a five-

sixths majority.228 In Spain, passing an amendment to the constitution necessitates a three-fifths 

majorities in both houses.229 The German Basic Law can similarly be altered with two-thirds 

majorities in both the Bundestag and the Bundesrat.230 An amendment to the French constitution, in 

turn, can be passed either through referendum or a three-fifths majority in the Parliament, provided 

that it is submitted there by the president.231 Note that all of these requirements are considerably lower 

thresholds than unanimity among 27 member states representing almost 450 million people; not even 

five-sixths majority in the European Council is sufficient to change EU treaties. The unanimity 

requirement is also relatively high when compared to other international organisations, such as the 

United Nations; the UN charter can be altered through a two-thirds majority in the General Assembly 

given that this is also ratified by the same portion of its members, along with the permanent Security 

Council members.232 The EU system is thus particularly rigid when compared to other systems. 

 

In this sense, the EU resembles Hayek’s vision of inter-state federalism where divisions between 

member states render reform difficult. Indeed, it is the difficulty of reaching agreement between 
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different member states that Hayek saw as a key feature of a federation, which he believed would 

inevitably lead to a limited form of government.233 In the context of the EU, changing the treaties 

requires unanimity between member states, who all have their own processes for ratifying treaties.234  

Thus, even if a government succumbs, from an ordoliberal perspective, to democratic pressures to 

challenge the status quo, its power over the rules, when acting alone, is very limited. Neoliberal 

thinkers have often advocated for this type of governance at a higher level beyond the nation state, 

whether it was in the form of the WTO or  the EU. Indeed, rules are easier to lock in at a level beyond 

the reach of the political sovereign – by creating institutional fixes at a higher scale, the state is 

prevented from changing them on its own.235 

As noted earlier, Hayek also idealised the certainty and predictability provided by a stable set of 

rules.236 According to Hayek, it is better to have formal rules that apply across circumstances that 

everyone needs to abide by rather than making deliberative choices to adapt to different 

circumstances. Hayek further underscores that while the future circumstances in which the rules are 

applied and whose interests are served are uncertain, the rules need to be applied systematically. He 

even goes onto argue that predictability arising from the consistent application of rules is more 

important than the substance of the rules themselves.237 

 

This ordoliberal preoccupation with diligent application of rules along with the rigidity of the EU 

legal system can be criticised by drawing on the critical legal studies perspective. One of central 

thinkers of the critical legal studies movement, Roberto Unger, makes a persuasive case for a legal 

system that is more adaptive to political development and flexible to change.238 Unger underscores 

that definition and application of each law requires considerable discretion and is thus open to 

historical coincidence, contingency, and contestation. For example, it does not automatically follow 

from the concept of a capitalist market economy, how exactly property, or contract should be defined 

since the law is indeterminate.239 Similarly to these examples of private law, Unger highlights the 

indeterminacy of constitutional law: 

 

“The doctrines of protected constitutional interests and of legitimate ends of state action were the 

chief devices for defining the intrinsic legal-institutional structure of the scheme of ordered 

liberty. They could not be made coherent in form and precise in implication without freezing into 
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place, in a way that the real politics of the republic would never tolerate, a particular set of deals 

between the national government and organized groups. Legitimate ends and protected interests 

exploded into too many contradictory implications; like contract and property theory, they 

provided in the end no more than retrospective glosses on decisions that had to be reached on 

quite different grounds.”240 

 

That is, the common rules of a society, be they constitutional or otherwise, are derived through 

political contestation, balance of forces, and compromises between interests. Yet, once they become 

law, they tend to be depicted in entirely different terms, obscuring their political nature. They are 

neither determined in terms of content, since they are always open to reinterpretation with the changes 

in society, nor in terms of politics, since they arose from political compromises, so they can always 

be re-contested. Critical legal scholars wish to uncover the deep ideological controversies from which 

legal disagreements stem and address the assumptions on which law and different interpretations 

thereof are based.241  

 

When this critical legal lens is applied to the EU treaties, it illuminates how this system of rules is 

indeed a product of its time and hardly justifiable in the current context. According to Jan Priewe, the 

3 % limit was conjured up by two low-level officials at the Ministry of Finance of France to be used 

in the national budget negotiations in 1981 and was then later deployed by Jean-Claude Trichet in the 

Maastricht Treaty negotiations.242 Although at the time the fiscal deficits in both France (3% of GDP) 

and Germany (2.8% of GDP) were close to this target, the limit has easily been exceeded in different 

economic circumstances. Indeed, merely the impact of a recession, without deliberate stimulus 

spending, can increase the deficit significantly.243 The 60% limit on public debt similarly lacked any 

specific economic reasoning, and merely corresponded to the average debt levels of the EU member 

states at the time. The German negotiator, Hans Tietmeyer, later conveyed that it was approximated 

that with a 5% nominal growth these rules could be abided by.244 This reasoning only underscores 

how the numbers lack historical realism, with the past decade being characterised, for the most part, 

by low growth and low inflation.  
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From a critical legal perspective, it is also evident that EU law has been overconstitutionalised; 

aspects of political life that ought to be open to political contestation have been depoliticised by legal 

means. This goes to the heart of Gill’s argument of new constitutionalism; overconstitutionalisation 

minimises the scope of democracy by locking in aspects of the society that could otherwise be under 

the purview of democracy. It is here that Gill’s argument about the EMU rings particularly true. Now, 

of course, a counterargument could be made that even though rules are locked in through 

constitutional means, they can still be flouted, bent, and suspended as has been shown throughout this 

thesis. However, there is an important difference between largely technocratic institutions such as the 

European Commission and the ECB engaging in these maneuvers rather than these being decided 

democratically. When constitutionalisation becomes excessive, laws become insufficiently flexible 

to respond to important political and societal changes.245  

Nonetheless, there are a number of reforms which – while seemingly small – could expand economic 

policy space within the EMU. One of the potential reforms is the so-called golden rule whereby 

investments would not be counted towards fiscal deficits. There could thus be a distinction between 

budgets for necessary investment and other expenditure.246 Note, however, that this reform would 

still be rather conservative, since expanding welfare provision would constitute permanent 

expenditure and would thus be included in the deficit. 

Many commentators have also argued for expanded fiscal capacity to respond to economic shocks in 

the future.247 One possibility here would be to adjust the Commission way of calculating the impact 

of economic cycles, which could be achieved without opening the treaties. As Achim Truger points 

out, estimates of the structural balance (which is intended to account for the impact of cycles) is a 

poor indicator of policy orientation. In particular, the method deployed by the Commission relies on 

an estimate of potential output, which, in turn, is heavily affected by the current economic 

circumstances. In particular, potential output tends to be undervalued in the context of a recession. 

Hence, a greater part of the deficit is deemed to be structural. Thus, simply changing the calculation 

to make it more realistic – for example, revising potential outputs more infrequently so that they are 

less sensitive to cycles – would create greater leeway within the current framework. With this type of 
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calculation, it would be easier for states to hit the budget targets and thus pursue more expansionary 

policies.248  

Another possibility short of more fundamental reform would be to annul some of the debt held by the 

European system of central banks. National central banks currently hold a significant portion of public 

debt bonds; essentially this is debt that member states owe themselves. In early 2021 more than a 

hundred European economists wrote an open letter to the ECB to cancel this debt. The letter was 

signed by numerous politicians, campaigners and economists, including Thomas Piketty. It calls for 

the around 25% of European public debt bonds held by central banks to be cancelled (or transforming 

them into perpetual bonds with 0% interest rate which would effectively nullify them).249 Abolishing 

even a part of this debt would bring EMU states closer to SGP target levels of debt without austerity. 

In fact, ECB decisions have different voting procedures to those of treaty amendments. Namely, the 

five members of the executive board all hold one voting right each. The heads of euro member central 

banks, in turn, belong to different groups: the largest economies – Germany, France, Italy, Spain and 

Netherlands – all have four votes among them whereas the rest of the 14 economies have 11 votes. 

Decisions can be made consensually or based on a simple majority vote.250 Agreement could thus be 

easier than in the case of EU treaty reform. 

However, although major reform of the EU is difficult, there is also some political momentum for 

change. For instance, in 2019 a process was started for a Conference on the Future of Europe with 

the ambitious goal of reforming and improving the EU. In their joint document calling for this 

conference, the French and German governments explicitly cited the possibility of treaty reform.251 

The president of the Commission von der Leyen also expressed her willingness for treaty changes. 

The European Parliament, the European Council and the Council of Ministers all similarly endorsed 

the conference, meaning that there is widespread support to devise improvements to the EU system.252  

Although any attempt at fundamental reform runs into the rigidity of the process, EU states have 

previously circumvented this problem by creating extraneous international agreements outside the 

EU. Crucially, these agreements had lower thresholds for ratification than amending EU treaties. For 

instance, the European Stability Mechanism (ESM) was created through an intergovernmental 
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agreement just between the eurozone member states. The ESM treaty stipulated that it would enter 

force once it was accepted by member states accounting for 90% of the contributions. Similarly, the 

Fiscal compact is an intergovernmental treaty between 25 member states.253 As Federico Fabbrini 

points out, the Fiscal Compact – with its requirement of ratification by 12 eurozone states – actually 

“set approval by a minority of EU Member States as a condition for its entry into force.”254 Indeed, 

these treaties were precisely conceived to avoid a situation where a single member state could prevent 

others from proceeding with the agreements. Hence Fabbrini suggests that the Conference on the 

Future of Europe should focus on implementing changes through a new intergovernmental treaty 

rather than through the existing treaty framework. Although a reluctant member would not be bound 

by the new treaty, it could not veto it from entering into force.255 

The creation of the ESM also demonstrates that even significant changes that fundamentally alter the 

operation of the EMU can sometimes be achieved through averting the cumbersome treaty reform 

process. Specifically, the ESM can be seen as circumventing the no bailout principle at the heart of 

the EMU by providing financial support to states that had issues with solvency. On the other hand, 

the ESM did include, before the corona crisis, stringent conditionalities and was in this sense more 

consistent with new constitutionalism than a deviation from it. However, it does demonstrate the 

possibility of creating fiscal capacity through intergovernmental treaties in the absence of unanimity 

between member states. It is also noteworthy that unanimity and ratification by all member states was 

accomplished in the case of the EU recovery fund, which includes direct transfers to member states.256 

This suggests that the unanimity requirement is not always an insurmountable obstacle to the creation 

of EU level fiscal capacity, although it is easier to agree on a temporary recovery fund than more 

permanent solutions. 

Be that as it may, the fact that the most plausible avenues for altering the implementation of EMU 

rules are either creating new intergovernmental treaties or changing how the rules are interpreted, 

lends credence to Gill’s argument that there is an element of locking in at EU level. Yet, it is also 

evident that the rules are outdated, inconsistently applied and difficult to follow, particularly in a 

recession.257 Furthermore, although the Commission has refrained from imposing sanctions in this 

period and the ECB has also acted to undermine market discipline, it is worth underscoring that the 
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rule-framework itself still has an austerity bias. Discretionary stimulus spending is, under normal 

circumstances, supposed to be limited within rather tight constraints, especially for those states whose 

debt levels are considered excessive.258  

Given that significant fiscal space is also required to finance ecological transitions in member states, 

there are three conceivable solutions: 1) fundamental reform of the rule framework, which is 

challenging, 2) some flexibilisation of the existing rules, such as the golden rule for public 

investments, or 3) creation of permanent and significant fiscal capacity at the EU level. One more 

possibility, which is less viable economically, ecologically and politically, is absence of reform and 

a strengthened commitment to fiscal discipline and austerity. 

5. Conclusions 
 

In this short concluding chapter, I will summarise the main arguments presented throughout the thesis.  

New constitutionalism most aptly represented the situation faced by crisis-struck peripheral states, 

most notably Greece, but its applicability has subsequently waned due its rigidity and failure to 

capture the political contingency and flexibility in the application of rules. In fact, the disciplinary 

and sanctioning mechanisms of new constitutionalism are not as automatic as one might think, rather 

they are politically mediated. Overall, there is considerable variance to when legally locked in rules-

based market discipline is maintained, when it is deviated from, under what conditions it is applied 

and when not, who is subjugated to the discipline more forcefully and even who are the main actors 

driving it.  

Crucially, Gill’s account places the blame mainly with technocratic institutions such as the ECB and 

the European Commission, who subjugate member states to the power of capital.259 Yet, when we 

examine the operation of rules-based market discipline in this period, the main institutions associated 

with new constitutionalism are hardly playing the role depicted by Gill – at times quite the reverse. 

The most notable case has been the actions of the ECB to mitigate market discipline on state 

financing, which goes to the heart of new constitutionalism. Interestingly, while the ECB has taken 

numerous actions to act as a de facto lender of last resort, these actions have been challenged legally 

– not by EU institutions – but by the German Federal Court. The commitment to new 

constitutionalism is thus stronger within some member states than it is in central EU institutions. This 
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discrepancy was also illustrated in the conflicts over the EU recovery fund, where it was the few 

frugal states who objected to direct aid and wanted to maximise individual state responsibility.260  

Similarly, the fact that EMU member states stimulated their economies less than non-EMU advanced 

economies in 2020 despite the fact that the fiscal rules were suspended underscores the fact that it is 

not always the EU institutions that force member states to adhere to fiscal discipline and this 

commitment can also exist outside of direct pressure from the EMU. To be clear, it is not as though 

the entire concept of new constitutionalism falls with the disjointed and inconsistent EMU actor 

agency to advance it, but certainly these observations raise questions whether it is precisely the EMU 

that embodies new constitutionalism. One needs to be wary of essentialising the EMU as neoliberal.  

This also relates to the use of power in the EMU system. Who exercises power in the EMU? Which 

actors have influence over the economic policies of governments? Given that the EU is also a 

collection of member states and not simply a bureaucratic machine, one needs to keep an eye on 

arenas and junctures where member states wield considerable influence over the EU trajectory. These 

points of agency challenge the notion that it is simply the EMU that is pressuring member states to 

pursue fiscal discipline. This points to another tension within Gill’s understanding of new 

constitutionalism; it can be unaccountable and largely undemocratic actors that alleviate market 

discipline while democratically elected governments, particularly in Northern Europe, can be its 

fiercest proponents.  

Nonetheless, these arguments are not intended to suggest that the EU or the EMU does not have a 

neoliberalising effects in a number of areas, such as structural reforms, the labour market, pension 

systems or more broadly in terms of economic thinking. EU competition policy and the prioritisation 

of the four market freedoms (free movement of capital, goods, services and labour) also merits its 

own research with regard to the public-private balance and the role of the state. Furthermore, although 

the concept of new constitutionalism is wanting in terms of theoretical clarity and specific 

applicability to the EMU in this period, the goal of fiscal discipline with its associated processes is 

still problematic both in terms of their economic effects and democracy. Even though rules-based 

market discipline has not been applied evenly or systematically in the period 2015–2020, its 

implementation has had detrimental consequences in states such as Greece.  

It is also evident that the EMU system has contradictory and crisis-prone tendencies. Instead of 

symmetry, it has generated deep divisions between the core and periphery. These asymmetries and 
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crises have reinforced the tension between new constitutional pressure to depoliticise the economy 

and the resistance to depoliticisation. Even more profoundly and extensively, the corona crisis has 

exposed the untenability of the current system. Firstly, the SGP rules were suspended to allow 

member states to respond to the crisis with the necessary leeway.  Secondly, EU level fiscal capacity 

– however minimal and temporary – was created to tackle the crisis, thus altering the separation 

between national fiscal policy and EMU level monetary policy. Thirdly, unconventional monetary 

policies continue to be deployed by the ECB – despite their constitutional problems – to ensure the 

survival of the system. That is, all of the new constitutionalist elements needed to be deviated from 

to respond to the crisis. Indeed, it is revealing that the EMU system is maintained only by flouting, 

suspending or breaking the rules. This points to an important dilemma: the new constitutional –  or 

alternatively ordoliberal – intention was to create a rigid system of rules that maintains order. Yet, 

the system is itself inherently so unstable, that it can only be maintained by departing from these 

rules.   

On the other hand, the fact that the best means to change the functioning of the EU is to create new 

extraneous agreements only underscores how rigid and inflexible, in other words constitutionalised, 

the rule framework is. This, in turn, lends credence to some aspects of Gill’s argument – although the 

rules are circumvented, ignored and suspended, actually changing them, within the system itself, is 

very difficult. Since some ways need to be found to accommodate this rigid system with tumultuous 

reality, and more fundamental reform has largely been precluded, key actors have resorted to all sorts 

of guile – interpreting numbers or their mandate in a more flexible way. 

Nonetheless, the impact and direction of the EMU is more open than Gill’s rehearsed story suggests. 

As critical realists underscore, social systems tend to be relatively open.261 This means that a single 

concept does not apply across space and time, even when applied to specific institutions such as the 

EMU. While new constitutionalism was more applicable to the EMU in the context of crisis-struck 

states in the early years of the eurozone crisis, it was less so in the period of inspection for this thesis. 

Since institutions and actors are capable of change, one needs to be wary of these possibilities even 

in cases where something appears as “locked in”; there are no permanent regularities in social 

systems.262 Even the operation of new constitutionalism depends on a number of factors, such as the 

economic and political situation in Europe and the strategies of key actors, who are also capable of 

learning from the past. 
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New constitutionalism is supposed to be a rigid framework of rules and disciplinary power that is 

insulated from democracy and political pressures to preserve the order and stability. However, the 

framework is riddled with contradictions and tensions that make it inherently unstable – the very 

opposite of what its ideological proponents would have wanted.263 Indeed, whenever one tries to 

impose a rigid order onto the world, one is confronted by the fact that the world tends towards disorder 

– imbalances arise, crises erupt, pandemics occur, and extreme circumstances necessitate abandoning 

or at least deviating from the old rules. Even more ironically, in the case of the EMU, sometimes the 

rule framework itself is so rigid as to produce crisis tendencies itself.264 Furthermore, the diligent 

application of new constitutionalist policies can also be self-defeating both in terms of economic 

objectives such as levels of public debt as well as political ones as new constitutionalism tends to 

generate its own countertendencies and political backlash. That is, the ordoliberal vision of EMU has 

not come to fruition – the system does not tend toward order automatically, in fact, it cannot even be 

sustained without active political interventions and agency. 
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