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Abstract: 

In December 2020, the Brexit negotiations resulted in the EU-UK Trade and Cooperation Agreement, 
an exceptional association agreement which reaches in its scope beyond traditional free trade agreements. 
The comprehensive association agreement was concluded between the UK and the EU only, albeit the 
agreement covers areas in which the competences are shared between the EU and its Member States. 

The thesis assesses the approval process of the agreement and the unprecedented exercise of the EU 
competences under the EU-UK Trade and Cooperation Agreement. The research question of the thesis 
is whether there are any reasons to question the legitimacy of the EU external action of concluding the 
EU-UK Trade and Cooperation Agreement in current form and way. The aim of the thesis is to 
understand the justification of the exceptional external action and the considerations preceding the 
decision-making at the EU level, and to outline practical ramifications of opting for pure EU agreement 
instead of mixed agreement. 

The thesis concludes that the absence of legal scrutiny before the CJEU and the lack of adequate 
involvement of the national parliaments result in legal and political uncertainty. The thesis argues that 
the exceptional circumstances of Brexit fail to justify the haste procedure and the solutions adopted in 
the EU-UK Trade and Cooperation Agreement. This is because the exercise of the EU competences 
under the agreement has restraining consequences on the Member States and limits their possibility to 
influence the decision-making at the EU level. The extensive reliance on diplomatic channels in solving 
disputes removes certain policy areas from the jurisdiction of any court and may subject fundamental 
rights or rule of law concerns to political deliberations. 

The thesis stresses the need for greater transparency and stronger constitutional approval for the EU 
external actions.   
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O. Prologue  

“Though a good deal is too strange to be believed, nothing is too strange to have happened.” 
Far from the Madding Crowd, 

Thomas Hardy 
 

In fall 2020 in Capital of Europe, the daily discussions were heated by two distinct topics: the 

global covid-19 pandemic and the ongoing negotiations on the Brexit-deal. Coming Christmas 

Eve 2020, the imminent relief was granted. Amity, at last! The content of the trade agreement 

reached was not, however, at the very time as interesting as the opportunity to spend time 

together with our comrades. The Belgian government had decided to loosen up the restrictions 

on the social contacts for the Christmas - one household was granted two visitors at time! Thus, 

me and my partner packed our bags and walked through sunny Brussels to Saint-Gilles for a 

Christmas Day dinner. 

I started to familiarize myself with the, at the time still envisaged, EU-UK Trade and 

Cooperation Agreement (TCA) when I was preparing my first legal note as a part of this thesis 

project. Only then I became aware of the vast law enforcement and criminal cooperation part of 

the very agreement. I immediately stumbled upon multiple questions that proved very difficult 

yet extremely essential to answer. Considering the unusual nature and content of the free trade 

agreement, the Council’s choice to exercise (only) the Union competences has puzzled me to 

date. The Council decision of signature explains that without immediate provisional application 

of the whole agreement the cooperation between the European Union (EU) and the United 

Kingdom (UK) would fall to a level neither desirable nor in the Union interest. Hence, the 

Council decided to ‘make use of the possibility’ for the Union to exercise its external 

competence with regard to an ex-member state. 

As an alternative to disruptions on trade or great uncertainty, the desire to avoid the no-deal-

Brexit at any cost may be understandable since the negotiations were lengthier than expected 

and the timeline available before the end of the transition period was very narrow. The political 

choice to exercise only the EU competence pertained practical aspects too. Conclusion of mixed 

agreement would have been more complex since the entry into force of a mixed agreement 



 2 

requires ratification by all its Member States. Thus, the EU would wait1 for ratification process 

by all Member States to be concluded before ratifying itself - and this could be very lengthy 

process. Choosing to exercise EU’s external competences and provisionally apply the TCA as 

EU-only agreement, the Council has chosen the ‘fast-track’: ratification by EU alone will 

suffice. Having CETA-saga in mind, the choice to resort to the European Parliament only is in 

this sense ‘understandable’. However, underpinned with the new governmental ecosystem and 

including the law enforcement and judicial cooperation, the EU-UK trade agreement has proven 

to be completely unique and, thus, obliges to consider whether the rejection of the mixity indeed 

was justified. 

Overall, the circumstances in which the agreement was negotiated and later concluded were 

unfortunate. Perhaps lucky for the drafters, the everyone’s focus was on the global pandemic 

and on the EU’s efforts tackling the covid-19. This offered ‘cover’ for the negotiations which 

nevertheless took place behind closed doors. It also was, I submit, tactical choice to present the 

outcome of negotiations right under the Christmas and to underline the ‘legal emergency’ as the 

transition period was coming to an end. It was by no means realistic to assume that anyone could 

go through thousands of pages of the agreement, attached 58 annexes and few protocols therein, 

before national ministers to give their approve for the signature and provisional application 

within the Council prior obtaining the European Parliament’s consent necessary for the 

conclusion.2 

The pathways for appropriate scrutiny were all effectively blocked. The well-advocated EU-

only nature of the agreement guaranteed that the Member States are not parties to the agreement 

and consequently, there was no need to ensure the satisfaction of their domestic constitutional 

requirements. The European Parliament, on the other hand, was under untenable (time) pressure 

to give its consent for the conclusion of the agreement. As from the perspective of an EU citizen, 

 
1 EU practise that follows the requirement expressed in Article 102 Euratom Treaty; ‘Agreements or contracts 
concluded with a third State, an international organisation or a national of a third State to which, in addition to the 
Community, one or more Member States are parties, shall not enter into force until the Commission has been 
notified by all the Member States concerned that those agreements or contracts have become applicable in 
accordance with the provisions of their respective national laws’. 
2 The text of the agreement was distributed to the Member States for the first time on 25 December 2020. 
Government Memorandum U 55/2020 vp of 27 December 2020, available at 
<https://www.eduskunta.fi/FI/vaski/Liiteasiakirja/Documents/EDK-2020-AK-344498.pdf>. 
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the Council refused to disclose the Council Legal Service opinion and maintained its position 

despite the European Ombudsman’s proposal to grant the widest access possible. 

Turning to the solutions adopted in the course of negotiations and concluding the TCA, 

regrettable is the diminished role of the Court of the Justice of the European Union (the Court, 

CJEU) - the ultimate umpire3 and sole arbitrator of the EU law. In contrast to what seems to 

have become a common practice in relation to the EU external actions,4 no opinion was sought 

for neither of Brexit deals. When the Court has been called upon to consider the external actions 

and their compatibility with EU law, it has also had the possibility to - sometimes jealously they 

say - protect and maintain its role as ultimate arbitrator of the Union law. 

As for the TCA, the agreement itself emphasises for ‘greater certainty’ that it is ought to be and 

remain a pure creature of international law. While the draft agreement contained a provision 

guarding the autonomy of EU legal order as the concepts of EU law were to be interpreted in 

accordance with the case-law of the Court, the TCA instead confirms that it does not create an 

obligation to interpret the provisions in accordance with the domestic law of the Parties. 

The scope of the TCA is, in the words of the Commission, ‘comprehensive’. If goes way beyond 

the traditional free trade agreements, establishing a structure in which the cooperation between 

the EU and the UK may be broadened basically as far as the Parties agree. The solution to 

include law enforcement and judicial cooperation in a pure EU association agreement was 

uncommon prior the TCA. The exercise of the EU competences under the TCA is precedented 

yet the further implications of such exercise were not discussed in detail - if at all. The 

representatives of the Member States were only provided with a very cursory look of the Council 

Legal Service which gave its opinion regarding the EU-only nature of the agreement after the 

decision on provisional application had already taken place.  

While the EU aims to be credible actor in the international plane, its increasing treaty-activity 

has led to ‘judicial pushback’ before the EU courts. The Member States have challenged the 

 
3 Theodor Schilling, ‘The Autonomy of the Community Legal Order: An Analysis of Possible Foundations’, 37 
Harvard International Law Journal 389 (1996), 405. 
4 eg Opinions 2/13 Adhésion de l´Union à la CEDH (ECHR) [2014] EU:C:2014:2454; 1/15 Accord PNR EU-
Canada [2016] EU:C:2016:656; 3/15 Traité de Marrakech sur l´accès aux æuvres publiées (Marrakesh Treaty) 
[2017] EU:C:2017:114; 2/15 Accord de libre-échange avec Singapour (EUSFTA) [2017] EU:C:2017:376; 1/17 
Accord ECG UE-Canada (CETA) [2019] EU:C:2019:341; 1/19 Convention d’Istanbul [2021] EU:C:2021:198. 
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Union actions, in particular the exercise of the external powers of the EU, aiming to protect their 

own prerogatives to act in their international capacity. The power division between the EU and 

the Member States as well as the legal basis of the arrangement in question have been subject 

to disputes brought against the EU institutions.5 The Court has also been called upon to ex ante 

review of the envisaged international arrangements through the opinion procedure provided in 

the Treaties, both concerning the appropriate legal basis and respective competences of the EU 

and the Member States but also the arrangement’s compatibility with EU law. Having these in 

mind, it was indeed a surprise that no opinion was sought in relation to the TCA. 

Brexit seems to have changed things. Regarding the TCA, the decision-making at EU level broke 

down the treaty-practice routine in external relations - the prior involvement of the Court, the 

form of the agreement would be mixed requiring national ratifications, and the EU would 

conclude the agreement only as the former were brought to an end. This time, the marching 

order was the opposite. The EU has rushed into an international agreement which compatibility 

with EU law will be considered some time at later stage through preliminary rulings or potential 

direct actions, and the practical ramifications of the chosen form of the agreement for the 

Member States will become visible afterword, perhaps. 

The EU institutions have firmly maintained their position that the choice to resort to pure EU-

agreement has been matter of politics and not of legal. Indeed, while there would not have been 

any legal obstacles per se for the rejection of mixity, the reasoning behind this political choice 

has not been convincing. On contrary, the assertions of the ‘unique and exceptional character’ 

of the agreement are rather alarming. The exceptionality of the envisaged agreement has 

throughout been explained by the privileged position of the UK. In the Council’s view, the ex-

membership comes with a different and exceptional situation with regard to the Union compared 

to any other third states. This of course is a matter of EU policy towards the third countries. I 

however suggest that is has not been sufficiently demonstrated that this kind of policy would 

itself justify the solutions adopted in the TCA. The assurances that the agreement is not 

 
5 eg Cases C-656/11 United Kingdom v Council [2014] EU:C:2014:97; C-399/12 Germany v Council [2014] 
EU:C:2014:2258; C-600/14 Germany v Council (COTIF) [2017] EU:C:2017:935. Member States also have 
intervened in multiple inter-institutional disputes brought before the Court. See, eg Cases C-114/12 Commission v 
Council [2014] EU:C:2014:2151; C-28/12 Commission v Council [2015] EU:C:2015:282; C-389/15 Commission 
v Council (Revised Lisbon Agreement) [2017] EU:C:2017:798; Joined Cases C-626/15 and C-659/16 Commission 
v Council (Antarctic MPAs) [2018] EU:C:2018:925. 
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precedent for any future free trade agreements do not soothe either - rather, are somewhat 

oxymoron. 

Any Member State has a sovereign right to withdraw from the EU. Admittedly, a loss of an 

important partner such as the UK is regrettable for the EU. The cooperation between the Union 

and a withdrawn state, or any other third state, should not however be framed ‘at any cost’. This 

applies also in case of ‘legal emergency’ which should not amount to an excuse to bypass 

constitutional guarantees and the prerogatives of the national parliaments. The same applies to 

adequate legal scrutiny of the arrangement’s compatibility with EU law. My intuitive impression 

is that impacts of Brexit go down to foundation structures of the Union and deeper than anyone 

expected at first. Confronted with the assertations of the EU institutions, the key question for 

my research was formulated: Are there any reasons to question the legitimacy of the TCA? Is it 

beyond doubt that the TCA is a justified EU external action in its entirely? 

The underlying objective of this contribution is to understand the justification of the exceptional 

external action of the Union. The preliminary argument is that both the approval process and 

the solutions adopted in the agreement contain certain problematic elements which may hinder 

the overall legitimacy of the conclusion of the TCA. To come up with an answer, I will 

concentrate on the decision-making at the EU level and outline the circumstances in which the 

TCA was concluded. Beyond a deconstruction exercise on the approval process, I dispute the 

exercise of the Union competences under the TCA, with an aim to trace some practical 

ramifications that may follow the political choice adopted within the Council. 

To meet the objective of this thesis, I will pay special attention to law enforcement and judicial 

cooperation contained in Part Three of the agreement which, it is submitted, illustrates the 

controversiality of the solutions adopted within the TCA. My purpose is not to address the 

provisions of the agreement in detail but to introduce some of the key elements of the TCA and 

outline practical implications that follow - or may follow - the conclusion of the TCA as an 

EU-only agreement. 

The method of the thesis is for most parts legal dogmatic research. I aim to answer the research 

question through combined reading of the Court’s established case-law on EU external relations 

with EU law scholars’ analysis on the matter. The difficulty that follows is the unprecedented 

nature and form of the TCA. The agreement does not, at least as such, fit to the interpretations 
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given by the Court in its prior external relations jurisprudence. Coming January 2022, the 

agreement has been applied for a period of one year but brought before the EU courts only a 

few times.6 This means that considerations of de lege feranda, suggestions of the future 

implications, are inherently linked to the chosen methodology. Also, the importance of a ‘law 

in context’ approach is often stressed in relation to study of European law. Acknowledging the 

European integration beyond law,7 I will keep in mind the political reality and the policy 

considerations preceding decision-making at the EU level. 

In addition, although I am a great fan of the European Union, I cannot help but criticise the 

expansive exercise of the external Union competences. The integration within or cooperation 

reaching outside the Union should not happen at any costs - especially not at the cost of the 

very core EU values. The Union is founded on the rule of law and respect for democracy and 

fundamental rights. On the other hand, law enforcement and judicial cooperation included in an 

association agreement facilitate, amongst others, surrender of the people and transfer of personal 

data and touch upon constitutional issues which seem not have been sufficiently considered in 

the decision-making process. The sub-questions that flow from these are whether approval 

process lives up to the constitutional guarantees but also, whether the supervision of 

fundamental rights is appropriately ensured under the TCA. 

The hypothesis of this thesis is that the external actions of the Union are strongly guided by the 

economic considerations. Whether it is the integration of human rights or the free movement of 

capital and foreign investment protection, the latter means appear to have gained more effort 

and been subject to stronger promotion. The legitimacy of the external actions, however, I 

submit, may presuppose that the Union pursues all the (main) objectives set out in the Treaties 

with equal ambition. 

In order to achieve the goals of this thesis the following structure is chosen. After introducing 

the subject-matter of the thesis and defining the research question(s), section 2 provides an 

 
6 At the time of writing (before March 2022), based on the text search with phrase “Trade and Cooperation 
Agreement”, the TCA has been brought before the EU courts three times. Cases T-157/21 RG v Council [2021] not 
yet reported (action for annulment, inadmissible); C-479/21 PPU Governor of Cloverhill Prison and Others (SN 
and SD) [2021] EU:C:2021:929 (preliminary reference); T-442/21 Thomas and Julien v Council, pending 
(application for annulment action). 
7 Rob van Gestel and Hans-W. Micklitz, ‘Revitalizing Doctrinal Legal Research in Europe: What About 
Methodology?, 5 EUI Working Paper (2011), 16. 
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overview on the circumstances in which the decision to conclude the TCA was taken. I consider 

the reasons behind the political choice to resort to EU-only agreement, the avoidance of legal 

scrutiny and the lack of transparency in the approval process. Section 3 then turns to institutional 

framework in which the cooperation between the EU and the UK is steered and introduces 

unprecedented dispute settlement mechanisms available in potential disputes. Before 

concluding, section 4 traces the ramifications that follow the conclusion of the TCA as a pure 

EU-agreement for the Member States. 

Writing a thesis during a global pandemic has not always been straight sailing. I thank my 

supervisors for their encouragement and friends and family for their support. 

 

In Helsinki, 5 March 2022 

Vellamo Jutila  
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Q. EU External Action in Exceptional Circumstances 

2.1 The birth of an exceptional association agreement  

Preliminary observations 

After lengthy negotiation process,8 on Christmas Eve 2020, the EU and the UK agreed on the 

parameters for their future cooperation. This took form as the EU-UK Trade and Cooperation 

Agreement (TCA)9 and the Security Information Agreement (SIA)10. On 28 April 2021, after 

obtaining the European Parliament’s consent, the Council adopted a decision11 on the conclusion 

of the agreements which entered formally into force on 1 May 2021. 

Four years of collective effort and EU unity, and ‘the clock is no longer ticking’. These were 

the remarks of the Chief Negotiator Michel Barnier at the press conference in which he 

represented the outcome of the EU-UK negotiations: an economic and social partnership which 

scope is unprecedented.12 Indeed, European Commission (the Commission) confirms that ‘the 

Trade and Cooperation Agreement goes beyond traditional free trade agreements and provides 

a solid basis for preserving our longstanding friendship and cooperation’.13 The Council of the 

 
8 The background of the agreements is well known and does not require much elaboration for the purpose of this 
contribution. For an overview of the circumstances that led to the UK referendum and of the outcome of withdrawal 
negotiations, see Paul Graig and Gráinne de Búrca, EU Law - Text, Cases, and Materials, 7th edition (Oxford 
2020), pp. 33-44. For a more detailed analysis on the process, see Paul Graig, ‘Brexit: A Drama in Six Acts’, 41 
European Law Review 447 (2016) and ‘Brexit, A Drama: The Interregnum’, 36 Yearbook of European Law 3 
(2017). 
9 Trade and Cooperation Agreement between the European Union and the European Atomic Energy Community, 
of the one Part, and the United Kingdom of Great Britain and Northern Ireland, of the other part [2021] OJ L 149, 
p. 10-2539. 
10 Agreement between the European Union and the United Kingdom of Great Britain and Northern Ireland 
concerning security procedures for exchanging and protecting classified information [2021] OJ L 149.  
11 Council Decision (EU) 2021/689 of 29 April 2021 on the conclusion, on behalf of the Union, of the Trade and 
Cooperation Agreement between the European Union and the European Atomic Energy Community, of the one 
part, and the United Kingdom of Great Britain and Northern Ireland, of the other part, and of the Agreement 
between the European Union and the United Kingdom of Great Britain and Northern Ireland concerning security 
procedures for exchanging and protecting classified information [2021] OJ L 149. 
12 ‘Un partenariat économique et social dont le champ est sans précédent’; Remarks by Chief Negotiator Michel 
Barnier at the press conference on the outcome of the EU-UK negotiations, 24 December 2020, available at 
<https://ec.europa.eu/commission/presscorner/detail/en/SPEECH_20_2533>. 
13 European Commission, ‘The EU-UK Trade and Cooperation Agreement: Protecting the European Union 
interests, ensuring fair competition, and continued cooperation in areas of mutual interest’ 
<https://ec.europa.eu/info/relations-united-kingdom/eu-uk-trade-and-cooperation-agreement_en>.  
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European Union (the Council) agrees: the TCA, ‘a comprehensive agreement with a country 

that has withdrawn from the Union’, has an ‘exceptional and unique character’.14 

Considering the level of economic integration that existed during the membership between the 

UK and the EU, the agreement attempts to maintain and secure the cooperation at the highest 

level possible. In the area of trade, the main achievements are the prohibition of custom duties 

and imports and exports and charges that have equivalent effect as well as the prohibition of 

quantitative restrictions.15 

With a ‘comprehensive and balanced’ free trade agreement in its core, the TCA also establishes 

parameters for wider areas of cooperation. Untypical to the free trade agreements in general, the 

Part Three of the agreement sets out arrangements for law enforcement and judicial cooperation. 

The agreement covers areas such as exchanges of DNA, fingerprints and vehicle registration 

data, transfer and process of passenger name data, cooperation on operational information, 

cooperation with Europol and Eurojust, surrender, mutual assistance, exchange of criminal 

record information, anti-money laundering and counter terrorist financing, and freezing and 

confiscation. 

This judicial cooperation is ‘underpinned by guarantees to respect democracy and the rule of 

law, to protect effectively fundamental rights and freedoms of individual, including those 

enshrined in the European Convention on Human Rights [ECHR] and by giving effect 

domestically to them.’16 This seems to reflect the pattern of EU cooperation in criminal matters 

in general - the adherence of all Member States to the ECHR.17 On the other hand, with regards 

 
14 Council Decision (EU) 2020/2252 of 29 December 2020 on the signing, on behalf of the Union, and on 
provisional application of the Trade and Cooperation Agreement between the European Union and the European 
Atomic Energy Community, of the one part, and the United Kingdom of Great Britain and Northern Ireland, of the 
other part, and of the Agreement between the European Union and the United Kingdom of Great Britain and 
Northern Ireland concerning security procedures for exchanging and protecting classified information [2020] OJ L 
444. Recital 6. 
15 Editorial Comment: “The Trade and Cooperation Agreement with the UK: A Hard Brexit in Sheep’s Clothing” 
(EU Law Live, 2 February 2021) <https://eulawlive.com/editorial-comment-the-trade-and-cooperation-agreement-
with-the-uk-a-hard-brexit-in-sheeps-clothing/> accessed 24 April 2021. 
16 COM (2020) 856 final/2, (2020/0382 (NLE)) Proposal for a Council decision on the conclusion, on behalf of the 
Union, of the Trade and Cooperation Agreement between the European Union and the European Atomic Energy 
Community, of the other part, and of the Agreement between the European Union and the United Kingdom of 
Great Britain and Northern Ireland concerning security procedures for exchanging and protecting classified 
information. Explanatory Memorandum, 9-10. 
17 Gerard Conway, ‘The Council of Europe as a Normative Backdrop to Potential European Integration in the 
Sphere of Criminal Law’, 19 Denning Law Journal 123 (2007), 126. 
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to the UK’s desire to ‘restore its sovereignty’, Council of Europe instruments are premised on 

the traditional principle of national sovereignty and were therefore probably easy to accept 

forming the ground for the cooperation from the UK’s side. 

Peculiars are the circumstances too under which the agreement has taken place. One of the 

unusual features of this process was the provisional application of the TCA that was approved 

by the Council18 before the European Parliament had its say on it. Article 218(5) TFEU does 

not legally oblige the Council to do so, but the EU institutions have developed a practice of only 

initiating the provisional application of international agreements after having obtained the 

European Parliament’s consent.19 

The European Parliament’s Conference of Presidents gave their acceptance for the ‘specific’ 

provisional application with the caveat that it ‘should not serve as a blueprint for future consent 

procedures’.20 The non-precedent nature of the agreement thus stretches from the institutional 

prerogatives21 to the exercise of the EU competence through the TCA which is, according to the 

Council, ‘without prejudice to the respective competences of the [EU and its Member States] in 

relation to any ongoing or future negotiations for, or signature or conclusion of, international 

agreements with any other third country’.22 

Avoidance of legal scrutiny 

In the light of the ‘exceptional and unique’ character of the agreement, it also is rather surprising 

that the Court was not requested to exercise its pre-emptive jurisdiction. Pursuant to Article 

218(11) TFEU, a Member State, the European Parliament, the Council, or the Commission may 

 
18 Council Decision (EU) 2020/2252. 
19 Guillaume Van der Loo and Merjin Chamon, The European Parliament flexes its muscles on the EU-UK trade 
deal. Egmont Commentary 5 March 2021. <https://epc.eu/en/Publications/The-European-Parliament-flexes-its-
muscles-on-the-EUUK-trade-deal~3c43bc> last accessed 14 November 2021. 
20 European Parliament, ‘European Parliament to scrutinise deal on future EU-UK relations’ Press Release (2020). 
Available at <https://www.europarl.europa.eu/news/en/press-room/20201228IPR94701/european-parliament-to-
scrutinise-deal-on-future-eu-uk-relations>. 
21 Although the Treaties formally ensure the European Parliament’s role in the treaty-making procedure by 
requiring its consent for the conclusion, it has been claimed that ‘the speed at which the European Parliament was 
expected to assess and give consent for the TCA was disturbing’; Niamh Nic Shuibhne, ‘Did Brexit Change EU 
Law?’, 00 Current Legal Problems 1 (2021), 35. 
22 Council Decision (EU) 2020/2252, recital 15. It thus seems to be ‘perfectly possible to ‘isolate’ the effects of a 
particular bilateral agreement’ from agreements with other third counties. See Allan Rosas, ‘Mixity Past, Present 
and Future: Some Observations’ in M Chamon and I Govaere, EU External Relations Post-Lisbon: The Law and 
Practice of Facultative Mixity (Brill 2020) 8-18, 17. 
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obtain the opinion of the Court as to whether an agreement envisaged is compatible with the 

Treaties. Where the opinion of the Court is adverse, the agreement envisaged may not enter into 

force unless it is amended, or the Treaties are revised. 

The rationale for the procedure has been explained by the Court, that is 

to forestall complications which would result from legal disputes concerning the compatibility 
with the Treaty of international agreements binding upon the Community. In fact, a possible 
decision of the Court to the effect that such an agreement is, either by reason of its content or of 
the procedure adopted for its conclusion, incompatible with the provisions of the Treaty could not 
fail to provoke, not only in a Community context, but also in that of international relations, serious 
difficulties and might give rise to adverse consequences for all interested parties, including third 
countries. For the purpose of avoiding such complications the Treaty had recourse to the 
exceptional procedure of a prior reference to the Court of Justice for the purpose of elucidating, 
before the conclusion of the agreement, whether the latter is compatible with the Treaty.23 

Albeit the procedure might be exceptional and infrequent, its legal and political significance 

should not be underestimated.24 Legally, the Court has laid down ‘constitutional principles of 

significance beyond the immediate questions raised, or even the confines of EU external 

relations law’.25 Politically, the request for an opinion itself brings with it possible impediments 

to the formal conclusion of the envisaged agreement.26 Having these in mind, and, especially, 

that for the first time such agreement is concluded between the Union and a state withdrawn 

from it, it would seem natural for the Court to pronounce on the parameters for the future 

cooperation and on the compatibility with the Treaties, for the purpose of avoiding any future 

complications. 

The reluctance on seeking the Court’s view on the agreement may be explained by the pressing 

timeline and political challenges in achieving mutually acceptable solution both for the EU and 

the UK. The EU sticked with its negotiating strategy on phased approach meaning that the 

discussion on the future relations only commenced when there had been sufficient progress on 

the Withdrawal Agreement. The Withdrawal Agreement27 entered into force on 1 February 2020 

from which the transition period until 31 December 2020 began, providing less than eleven 

 
23 Opinion 1/75 Arrangement OCDE [1975] EU:C:1975:145, 1360-1361. 
24 Marise Cremona, ‘Opinion: European Court of Justice (ECJ)’ in H Ruiz Fabri (ed), Max Planck Encyclopedia of 
International Procedural Law (Oxford 2018) available online, para 3. 
25 Marise Cremona 2018 (n 24), para 3. 
26 Opinion of AG Hogan in Opinion 1/19, EU:C:2021:198, para 21. 
27 Agreement on the withdrawal of the United Kingdom of Great Britain and Northern Ireland from the European 
Union and the European Atomic Energy Community [2019] OJ C 384I. 
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months for the parties to negotiate on their future relations. However, hiding behind a short 

timetable for negotiations is not in itself sufficient to explain the absent of an opinion. During 

its provisional application, the TCA was ‘agreement envisaged’ within the meaning of Article 

218(11) TFEU and the Court’s opinion could have been sought while awaiting the European 

Parliament’s consent.28 

It is plausible that no opinion was requested in fear of the procedure to frustrate the progress 

achieved in difficult negotiations. The UK government’s vision of the results of Brexit were 

clear: ‘we will bring about an end to the direct jurisdiction’ of the Court.29 The rationale behind 

this policy decision was to support the restoration of the UK’s legal sovereignty. Alongside the 

return to own autonomous UK legal order, one of the most practical manifestations of the 

sovereignty has been the aim to fully eliminate the ‘fundamental characteristic’ that is the 

binding nature of the Court’s jurisprudence.30 

In view of the UK’s ‘redline’ in relation to the status of the Court and EU law, the involvement 

of the Court could potentially have hampered the discussions on the future relations and delay 

the conclusion of the agreement(s). From this perspective, it is easy to see that no one had 

interest in rocking the boat. Be as it may, I suggest it only appropriate to dispute the propriety 

of allowing a positioning of a third state to influence the decision-making to this extent at the 

EU level. 

 
28 A recent example in this regard is Opinion 1/17 Accord ECG UE-Canada [2019] EU:C:2019:341, where Belgium 
requested before ratification of the Comprehensive Economic and Trade Agreement (CETA) the Court’s opinion 
on its compatibility with the Treaties. Had an institution or a Member State requested for an opinion on the TCA, 
it would not however have legally prevented the Council concluding the TCA before the Court’s opinion. Marise 
Cremona 2018 (n 24), para 27. The length of the procedure may of course constitute as compelling counterargument 
for seeking an opinion. For what it’s worth, an international agreement may be subject to the opinion procedure at 
early stage, provided that sufficient information of its content exists at the time of the request. In retrospect, the 
draft text of March 2020 could have been subject to the procedure had there been political will for seeking the 
Court’s assessment.  
29 Department for Exiting the European Union, Enforcement and dispute resolution: a future partnership paper, 
Policy paper of 23 August 2017, available at <https://www.gov.uk/government/publications/enforcement-and-
dispute-resolution-a-future-partnership-paper>, para 1. 
30 View of Suella Fernandes MP, Parliamentary Under-Secretary of State at the Department for Exiting the 
European. House of Lords, Select Committee on the European Union, Justice Sub-Committee, Corrected oral 
evidence, Brexit: enforcement and dispute resolution, 27 March 2018, Q48. Available at 
<http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-justice-
subcommittee/brexit-enforcement-and-dispute-resolution/oral/81056.html>. 
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2.2 The rejection of mixity 

Given the EU-only nature of the agreement and the unusual content of an association agreement 

concluded, the opinion of the Court would of course have been welcomed. As the Court has 

previously proclaimed, ‘the choice of appropriate legal basis has constitutional significance’.31 

The implications of the choice of the legal basis are thus not only practical but also indicate 

compliance with the principle of conferral and determine the nature and extent of the EU 

competence.32 As for the TCA, Article 217 TFEU33 was chosen as the legal basis for an EU-

only agreement on the grounds that 

the [TCA] establishes basis for a broad relationship between the Union and the United Kingdom 
involving reciprocal rights and obligations, common actions and special procedures. … The 
decision on signing … should therefore be based on the legal basis providing for the establishment 
of an association allowing the Union to enter into commitments in all areas covered by the 
Treaties. In view of the exceptional and unique character of the [TCA], which is a comprehensive 
agreement with a country that has withdrawn from the Union, the Council is hereby deciding to 
make use of the possibility for the Union to exercise its external competence with regard to the 
United Kingdom.34 

The EU is competent to enter into international agreements and establish contractual relations 

with third countries. The legal personality established by the Lisbon Treaty will not, however, 

authorise the EU to legislate or to act beyond the competences conferred upon it by the Member 

States in the Treaties.35 On the contrary: establishing the existence of the EU competence does 

not suffice alone but the nature of such competence must also be considered.36  

In general, under the principle of conferral the EU may act only within the limits of the 

competences conferred upon it by the ‘masters of the treaties’, that are the Member States. 

Hence, the EU has external competence only when it acts on the basis of an appropriate power.37 

 
31 Opinion 2/00 Protocole de Cartagena sur la prévention des risques biotechnologiques [2001] EU:C:2001:664, 
para 5. 
32 Panos Koutrakos, ‘Legal Basis and Delimitation of Competence in EU External Relations’ in M Cremona and B 
de Witte (eds), EU Foreign Relations Law - Constitutional Fundamentals (Hart, 2008) 171-198, 171. 
33 According to Article 217 TFEU, ‘[t]he Union may conclude with one or more third countries or international 
organisations agreements establishing an association involving reciprocal rights and obligations, common action 
and special procedure’. 
34 Council Decision (EU) 2020/2252, recitals 5 and 6. 
35 Declaration No 24 annexed to the EU Treaties by the Lisbon Treaty [2012] OJ C 326/1. 
36 Joni Heliskoski, ‘The Exercise of Non-Exclusive Competence of the EU and the Conclusion of International 
Agreements’ in K. Lenaerts et al. (eds), An Ever-Changing Union? Perspectives on the Future of EU Law in 
Honour of Allan Rosas (Oxford: Hart Publishing 2019) 293-310, 293. 
37 Gonzalo Villalta Puig and Cédric Darcis, ‘The Development of European Union Implied External Competence: 
The Court of Justice and Opinion 1/03’, XXV A.E.D.I. 501 (2009), 502. 
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In the context of the TCA, Article 217 TFEU indeed explicitly provides for the EU to power38 

to conclude association agreements with other countries. When an international agreement 

concerns competences that belong both to the EU and to the Member States such an agreement 

is, in accordance with the principle of conferral, mixed - or at least in principle. 

Rosas has considered ‘mixity’ as a practical phenomenon that is outcome of the fact that some 

international agreements cover areas which are not deemed to belong to the exclusive 

competences of the EU and thus necessitate, or at least enable, Member States participation.39 

Koutrakos describes mixity as a legal formula enabling the EU and its Member States to 

negotiate and conclude an agreement whose subject-matter falls within the competence of 

both.40 Overall it seems, at first glance, rather clear that in case of parallel or shared 

competences, the form of the desired agreement is to be mixed. When the powers of both the 

EU and its Member States are recognized and the mixity exercised, the debate about the legal 

basis of envisaged agreement is likely bypassed. Even more, when choosing to conclude mixed 

agreement, the precise delineation of competences may be avoided too.41 

On shared competences, Rosas has distinguished between the coexistent and concurrent 

competences. The former relates to cases where the envisaged agreement contains provisions 

that fall within the competence of either the EU or its Member States, respectively, in a way 

which could be seen as ‘two different treaties presented in one and the same document’. The 

distribution of competences may be horizontal (sectorial) or vertical, meaning that in the case 

of the latter, the EU would be competent to conclude main substantive parts of the agreement 

while Member States participation would be deemed necessary because of the nature of their 

obligations relating to the implementation and enforcement of such parts.42 In the case of 

 
38 For the sake of clarity, Article 217 TFEU may be used as a legal basis only if the underlying sectoral competence 
exists. 
39 Allan Rosas, ‘Mixed Union - Mixed Agreements’ in Martti Koskenniemi (ed), International Law Aspects of the 
European Union (The Hague, Kluwer Law International, 1998) 125-148, 127. 
40 Panos Koutrakos, EU International Relations Law, 2nd edition (Hart Publishing 2015) 162. 
41 Panos Koutrakos 2015 (n 40) 164. Eckes agrees, stating that ‘the decision to conclude a mixed agreement is a 
common way of avoiding explicating the competence division.’ Christina Eckes, EU Powers under External 
Pressure: How the EU’s Actions Alter Its Internal Structures (Oxford University Press 2019), 172.  
42 Allan Rosas 1998 (n 39), 129-130. 
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concurrent competence, on the other hand, both the EU and the Member States have competence 

to conclude an agreement in its entirety.43 

Elaborating further, when coexistent competence is at hand, mixity is obligatory. Thus, there is 

no political choice but instead, the conclusion of the agreement as a mixed is legally necessary. 

On contrary, ‘where the competence of the EU is non-exclusive, but there are no competences 

reserved for Member States either, mixity becomes facultative’.44 Thus, there are room for 

discretion when facultative (optional) mixity is at hand: it is then a political choice as to who 

exercises the competence, the EU, or the Member States. To ensure the involvement of national 

parliaments in the ratification process, the choice is often made to resort to mixed agreement.45 

This is not however the case with the TCA as it was basically left to the Member States simply 

to obtain the required unanimity within the Council, for the EU to be able to exercise alone the 

shared external competences. 

While explaining its decision to make use of the EU competences only, the Council highlights 

the privileged position of the UK as newly become a third country. The Council recalls that 

‘[b]eing a country that has withdrawn from the Union, the United Kingdom is in a different and 

exceptional situation with regard to the Union compared to other third countries with which the 

Union has negotiated and concluded agreements’.46 Indeed, the objectives of the TCA are not 

traditional to the association agreement such as, say, integration to the EU structure, 

rapprochement or legal approximation. Rather, the aim of the agreement is to preserve the 

 
43 Govaere distinguishes ‘truly shared’ competence from ‘joint’ competence, the latter emanating from the 
existence of exclusive competence of the Member States for part of the agreement. Inge Govaere, ‘‘Facultative’ 
and ‘Functional Mixity’: In Light of the Principle of Partial and Imperfect Conferral’, European Legal Studies, 
Research Paper in Law 3/2019, fn 36 under Chapter 3 (Facultative and Functional Mixity for Truly Shared 
Competence: An analytical Framework). 
44 Allan Rosas 1998 (n 39), 130-131. 
45 Laurens Ankersmit, ‘Opinion 2/15 and the future of mixity and ISDS’ (European Law Blog, 18 May 2017) 
<https://europeanlawblog.eu/2017/05/18/opinion-215-and-the-future-of-mixity-and-isds/>, last accessed 14 
November 2021. Tovo is in the view that to ensure an appropriate level of national democratic control over the EU 
free trade agreements, the national parliaments should be involved ‘as early as the definition of the objectives and 
the mandate of such negotiations by the Council. This applies even more to possible EU-only agreements: in the 
absence of a democratic ratification process at the national level and given the widespread perception that new 
generation EUFTAs may affect the everyday lives of citizens, there is an urgent need to discuss the underlying 
policy choices in national, as well as in European, democratic for a, with a view to forming the respective national 
position in the Council´ (emphasis added). Carlo Tovo, ‘The role of national parliaments in the negotiation and 
conclusion of EU free trade agreements’ in I Bosse-Platière and C Rapoport (eds), The Conclusion and 
Implementation of EU Free Trade Agreements: Constitutional Challenges (Edward Elgar Publishing 2019) 
125-142, 142. 
46 Council Decision (EU) 2020/2252, recital 16. 
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cooperation between the EU and the UK at the highest level possible and avoid unnecessary 

differentiation. 

Considering the Court’s settled case-law, would the reference to the ex-membership indeed 

suffice? The Court has repeatedly pronounced that the choice of legal basis for a measure cannot 

depend solely on an institution’s conviction but must be based on objective factors which are 

amenable to judicial review.47 These include in particular the aim and content of the measure, 

but, as Cremona points out, it is ‘unclear what exactly these objective factors should be when 

the issue of legal base arises in the context of conclusion of an international agreement’48. 

In search for justification 

In the course of negotiations, the Council Legal Service (CLS) expressed its views49 on the legal 

nature of the future agreement with the UK, which was being negotiated, and more particularly 

on the issue of mixity and on the possible EU-only nature of that agreement through the exercise 

by the EU of its ‘potential competence’. On 25 January 2021, the CLS set out these views in 

writing by issuing an opinion which ‘confirms and develops in writing the answers already 

provided’ and ‘focuses more particularly on the issue of the EU exercising externally its 

potential competence’ yet ‘does [not] provide a comprehensive and detailed competence 

analysis’.50 Noteworthy here, the CLS opinion was drafted after the signing of the TCA, and the 

agreement was already applied provisionally as an EU-only agreement based on the Council’s 

decision. 

 
47 To that effect, see, eg Case C 45/86 Commission v Council [1987] EU:C:1987:163, para 11; Case C-268/94 
Portugal v Council [1996] EU:C:1996:461, para 22; Case C-271/94 Parliament v Council [1996] EU:C:1996:133, 
para 14. 
48 Marise Cremona, ‘Defining competence in EU external relations: lessons from the Treaty reform process’, in A 
Dashwood and M Maresceau (eds), Law and Practice of EU External Relations: Salient Features of a Changing 
Landscape (Cambridge University Press 2008) 34-69, 40. 
49 November 2020, the representative of the CLS made an oral intervention at the meeting of Coreper which is the 
Council’s main preparatory body. Partially accessible version of the Council’s Legal Service opinion 5591/21 
provided by the Council on 17 February 2021, para 1. 
50 Partially accessible version of the Council’s Legal Service opinion 5591/21 provided by the Council on 17 
February 2021, paras 2-3. 
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In its opinion,51 the CLS repeatedly emphasised that the choice of legal basis and the use of the 

EU external competences are matters of policy discretion. In its view, 

In the case of facultative mixity, where the EU has competence for the matters covered by an 
agreement, of which at least some fall within its potential competence, that potential competence 
can still be exercised by the Member States if they wish. The Council may however decide, for a 
particular agreement, to exercise the potential EU competence on the basis of the relevant Treaty 
legal basis, in accordance with the voting rules provided therein. Exercising or not the EU potential 
competence externally when concluding an agreement is a matter of political choice for the 
Council.52 

In fact, the Court has confirmed that the existence of shared competence does not necessarily 

imply the conclusion of mixed agreement. In its Opinion 2/15,53 the Court found that provisions 

of the free trade agreement with Singapore (EUFSTA)54 relating to non-direct foreign 

investment fell within the shared competence of the EU and its Member States and, 

consequently, the agreement could not be approved by the Union alone. The Court, however, 

later clarified that it did no more than acknowledge the fact that, as stated by the Council in the 

course of the proceedings relating to that Opinion, there was no possibility of the required 

majority being obtained within the Council for the Union to be able to exercise alone the external 

competence that is shares with the Member States in this area.55 

The CLS’s argument runs a full circle, stating that the Council decided to make this political 

choice when it adopted the decision on signature on 29 December 2020, which produces legal 

effects not least because it had entered into force on the day of its adoption and the TCA was 

being provisionally applied since 1 January 2021. It follows, in the CLS’s view, that ‘the 

Agreement must also be concluded as an EU-only agreement’.56 

 
51 On 9 February 2021, I requested access to Council Legal Service’s opinion 5591/21 which the Council agreed 
to disclose only partially. Full access to the document was denied relying on, inter alia, the non-legislative nature 
of an ongoing decision-making process, protection of the public interest as regards international relations, and the 
wide and sensitive nature of the requested legal advice. Even though the opinion has not been officially published, 
its existence and content are public knowledge: Steve Peers, ‘The Brexit deal - Council legal service opinion’ (EU 
Law Analysis, 27 January 2021) <http://eulawanalysis.blogspot.com/2021/01/the-brexit-deal-council-legal-
service.html?m=1>, last accessed 16 November 2021. Hereinafter, the reference to the ‘CLS opinion 5591/21’ 
refers to the leaked version unless otherwise indicated. 
52 CLS opinion 5591/21 (n 51), para 25. 
53 Opinion 2/15 Accord de libre-échange avec Singapour (EUSFTA) [2017] EU:C:2017:376. 
54 Free trade Agreement between the European Union and the Republic of Singapore [2019] OJ L 294. 
55 Case C-600/14 Germany v Council (COTIF) [2017] EU:C:2017:935, para 68. See, to that effect yet opposite 
result, Weddell (Joined cases C-626/15 and C-659/16 Commission v Council [2018] EU:C:2018:925) where the 
Commission sought two Council’s decisions to be annulled in so far as the Council had approved the submissions 
on behalf of the EU and its Member States.  
56 CLS opinion 5591/21 (n 51), para 31. 



 18 

The CLS does not explain why the decision of provisional application would automatically 

entail conclusion of an EU-only agreement. Provisional application of an agreement may of 

course serve as a proxy for the delimitation of competences that are involved and relied upon,57 

as it can only cover the elements of the agreement that fall within the Union competences.58 

However, given the Council’s inconsistent praxis, the scope of provisional application does not 

itself imply complete overview of the elements of the agreement falling within Union 

competences.59 

In relation to this, the CLS’s deduction feels like cart before the horse. It must be recalled that 

the provisional application of the TCA was seen as necessity given the urgency characterised 

by the expiration of the transition period, as well as the need to give sufficient time to the 

European Parliament and the Council to scrutinise the envisaged decision on the conclusion and 

the text of the agreement.60 At the outset this could be understood that the Member States were 

meant to be given enough time to scrutinize the agreement and, if necessary, use their veto right 

in the Council had the claims of the TCA affecting the competences of Member States 

surfaced.61 

Therefore, the rationale behind the legal advice would be to provide comprehensive and 

balanced analysis on the nature and use of competences, in order to facilitate the Member States 

decision-making within the Council. This is not, however, how I read the CLS’s opinion. Rather, 

 
57 Merijn Chamon, ‘Provisional Application of Treaties: The EU’s Contribution to the Development of 
International Law’, 31 European Journal of International Law 883 (2020), 902. 
58 Guillaume Van der Loo and Ramses A. Wessel, ‘The Non-Ratification of Mixed Agreements: Legal 
Consequences and Solutions’, 54 Common Market Law Review 735 (2017), 754. 
59 Guillaume Van der Loo and Ramses A. Wessel 2017 (n 58), 754-6: ‘[s]everal mixed agreements even allow 
only the Union and the third party to provisionally apply the agreement, excluding this possibility for the Member 
States’ whereas ‘some mixed agreements are even provisionally applied in their entirety’. Vander Loo and Wessel 
provide as an example of the former Article 58(2) of the EU-New Zealand Partnership on Relations and 
Cooperation [2016] OJ L 304, and of the latter Council Decision 2013/40/EU on the signing and provisional 
application of the EU-Korea Framework Agreement. Chamon, on the other hand, argues that spelling out the exact 
scope of the provisional application ‘would again make the technique less attractive and would go against part of 
the raison d’être of having mixed agreements in the first place, since it would require the EU and the member states 
to articulate the division of competences between the EU and the member states with precision’. Merijn Chamon 
2020 (n 57), 894. 
60 Council Decision (EU) 2020/2252, recital 17. 
61 Jan Philipp Cludius has considered the potential ultra vires nature of the Council’s decision on provisional 
application. ‘Chaos averted or executive overreach?: On the provisional application of the “EU-UK Trade and 
Cooperation Agreement”’ (Völkerrechtsblog, 15 January 2021) <https://voelkerrechtsblog.org/chaos-averted-or-
executive-overreach/> last accessed 16 November 2021. 



 19 

it seems to be drafted with the purpose to soothe any (possibly) raised concerns,62 and 

preferably, avoid any potential complications in the TCA’s conclusion process.  

Justified choices? 

The advice was taken, and the TCA was concluded as an EU-only agreement63 after obtaining 

the European Parliament’s consent. No use crying over spilt milk! I would, however, suggest 

that the competence-analysis was not sufficient, and like to draw attention to the following 

issues. 

The TCA is an association agreement that is not confined to trade relations. Indeed, the TCA 

differs vastly from any other free trade agreements as it also includes a whole set of provisions 

concerning the law enforcement and judicial cooperation. What is striking to me is that the CLS 

did basically have no say of this part of the agreement nor considered the precise nature and the 

consequences of exercising the EU competences in detail. In its words 

While not entering into a detailed examination of its different Titles and provision, a rapid 
examination of the [TCA] shows that no situation of obligatory mixity arises: the EU has 
competence in all the fields covered by it. … [Part Three of the TCA] cover[s] matters that have 
become exclusive by exercise or are largely covered by EU acquis that will be or risk being 
affected by the Agreement.64 

Article 3(2) TFEU in fact provides the EU exclusive competence for the conclusion of an 

international agreement in so far as its conclusion may affect common rules or alter their scope. 

This corresponds to the AERT/ERTA65 principle to which the CLS relies on, contented with 

reference to Directive (EU) 2016/68166 on the use of passenger name record data. It is not, 

however, axiomatic that the scope of the internal legislation should constitute the criterion for 

exclusivity externally in relation to the TCA. 

 
62 CLS’s opinion was drafted ‘[i]n reply to a request by several delegations, in particular at the meeting of the UK 
Working Party on 13 January 2021’. CLS opinion 5591/21 (n 51), para 2. 
63 One of the practical benefits of the EU-only agreement is that the EU will continue to speak ‘with one voice’ 
towards the UK. As an adverse example, the linking of bilateral issues to the enlargement policy has, it is submitted, 
undermined the EU’s credibility as an international actor. It is thus admittedly beneficial for the EU that the 
cooperation took form of an arrangement that opts for uniform cooperation vis-à-vis the UK. 
64 CLS opinion 5591/21 (n 51), paras 28-29. 
65 Case 22/70 Commission v Council [1971] EU:C:1971:32. 
66 Directive (EU) 2016/681 of the European Parliament and of the Council of 27 April 2016 on the use of passenger 
name record (PNR) data for the prevention, detection, investigation and prosecution of terrorist offences and serious 
crime [2016] OJ L 119. 
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Under the TCA, the judicial cooperation between the EU and the UK is largely based on the 

Council of Europe instruments67 that are ratified and implemented domestically and are 

commitments68 of Member States. Surprisingly, this was not considered by the CLS at all while 

establishing the existence of the EU’s potential competence nor were the consequences of 

exercising such potential.  

In addition, despite the ‘exceptional circumstances’, the continuous reference to ex-membership 

should not, to my view, have sufficed. The justification of the privileged position of the UK 

remains rather dim, particularly when considering that during its membership, the UK had under 

Protocol No 2169 the right not to take part in measures adopted within the Area of Freedom, 

Security and Justice (AFSJ). Provided with a flexible opt-out from legislation adopted in the 

AFSJ, the reference to the previous EU-membership is not convincing, especially if the judicial 

cooperation is considered. 

In relation to the above, the UK’s extraordinary stance as a country withdrawn from the Union 

cumbersomely justified the imminent provisional application as well. The Council has explained 

that as EU law continued to apply to and in the UK during the transition period, cooperation 

would have fallen to a level that is neither desirable nor in the Union interest, causing disruptions 

in the relationship between the EU and the UK. Thus, in the Council’s view, the previous 

application of EU law demanded an imminent application of the TCA - an agreement that is 

intended to remain pure creature of international law. If the agreement is intended to have no 

connection to EU law, why does the previous membership matter at all?70 

 
67 European Convention on Human Rights, and its supplementing Protocols 1, 6 and 13; European Convention on 
Extradition; European Convention on the Suppression of Terrorism; European Convention on Mutual Assistance 
in Criminal Matters and its Additional Protocols of 17 March 1978 and 8 November 2001; Convention on 
Laundering, Search, Seizure and Confiscation of the Proceeds from Crime (‘1990 Convention’); Convention on 
Laundering, Search, Seizure and Confiscation of the Proceeds from Crime and on the Financing of Terrorism 
(‘2005 Convention’). 
68 To add to this complexity, the 2005 Convention (n 67 above) has not been ratified by all Member States. All 
Member States have, in turn, ratified the Extradition Convention but extensively with ratifications. 
69 Protocol (No 21) on the position of the United Kingdom and Ireland in respect of the Area of Freedom, Security 
and Justice [2019] OJ C 202/295. 
70 Overall, the reference to the UK has proven to be context-specific. During the negotiations, comments such as 
‘no cherry-picking’ or ‘membership comes with benefits’ were frequently used to portray the negotiating positions 
of the parties (preferably the dominant stance of the EU) whilst the conclusion-process was speeded up on the 
grounds that the UK is ‘not just any third state’ but an ex-member to the Union to which it has ‘special relationship’. 



 21 

No-deal scenario was of course on no one’s interest, and the arguments on behalf of the legal 

certainty and of mitigating the disruptions for citizens and trade are easy to approve. It is 

however difficult to consent that time pressure or ‘political and legal emergency’71 would suffice 

to justify the bypass of the national parliaments and the EU-only nature of the agreement for the 

sake of simpler procedure. The exercise of competences itself includes an element of 

exclusivity,72 which is why the national scrutiny becomes even more important and should not 

be avoided based on doubt whether the ratification process would run ‘smoothly’73 or not in all 

Member States. 

The exercise of the EU competences under the TCA, on the other hand, may - despite all the 

assurances - serve as a blueprint for the future international agreements as the TCA’s model of 

exercising the EU’s so-called potential competences has proven to be legally and politically 

possible. If it worked once, why not to resort to it in future as well?  

2.3 Lack of transparency 

Greater transparency and information to the public are, especially at the time of crisis, crucial 

to ensure public (democratic) scrutiny of the decision-making of the EU. It is submitted that the 

described legal emergency and exceptional and unprecedent nature of the agreement all 

 
71 Reply adopted by the Council on 8 April 2021 to confirmatory application 07/c/01/21, made by email on 23 
February 2021, pursuant to Article 7(2) of Regulation (EC) No 1049/2021, for public access to document 5591/21 
[2021]. Annexed to document 6418/21, provided by email on 9 April 2021, para 29. 
72 See, eg Opinion 2/15 (EUSFTA) [2017] EU:C:2017:376, para 170; Case C-467/98 Commission v Denmark 
[2002] EU:C:2002:625, paras 77-79. 
73 While CLS considered the obligatory and facultative mixity of international agreements, it recalled that ‘the 
conclusion of mixed agreements presents procedural and political complexity as the process relating to the 
conclusion of recent mixed agreements testifies. Indeed, the entry into force of a mixed agreement requires 
ratification not only by the EU (conclusion by the Council, usually after obtaining the consent of the European 
Parliament), but also by all its Member States in accordance with their constitutional requirements. As a 
consequence, in principle, the EU will wait for ratification by all Member States before ratifying itself. Such a 
process may take a long time and depends on whether the ratification process runs smoothly or not in all Member 
States. By contrast, in order to enter into force, an EU-only agreement needs only to be ratified by the EU, and can 
in practice be concluded within a shorter period of time than a mixed agreement’ CLS opinion 5591/21 (n 51), para 
27. CLS’s argument is admittedly practical yet contradictory to the Court’s case-law: ‘Indeed, it is the legal basis 
for a measure - - which determines the protocols to be applied, and not vice versa’; Case C-137/12 Commission v 
Council [2013] EU:C:2013:675, para 74. 
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advocate discussion in public in the greatest detail possible. Albeit publicity is key to 

democracy, at the EU level, as Curtin puts it, ‘secrecy is currently the practice’.74 

This secrecy extends to the approval process of the TCA as well. After becoming aware of the 

CLS’s opinion, I sought public access to it which the Council denied claiming that full disclosure 

would undermine the protection of the public interest as regards international relations, legal 

advice and decision-making process.75 While the Council relied on internal, ongoing political 

discussion within the institution and alleged sensitive nature of the legal advice in question,76 I 

was provided with a very limited part of the opinion only. 

The Council later explained that the CLS’s opinion was ‘drafted in haste’, and that its disclosure 

could lead to display caution as the CLS would be ‘tempted to release only short and cryptic 

legal advice which would not serve its function and would run against the legitimate ability of 

the Council, especially where it has to act in emergency, to seek legal advice and receive frank, 

objective and comprehensive advice’.77 Reversing the argument, it could, I submit, be seen 

speaking in favor of disclosure. If the CLS indeed is not able to perform its functions78  in 

‘emergency’, an overriding public interest must be at hand - especially if we consider the 

exceptional nature of the agreement or the unusual circumstances under which it has taken place. 

Following my complaint, the European Ombudsman opened an inquiry into the Council’s 

refusal to grant full public access to the CLS’s opinion. In September 2021, the Ombudsman 

 
74 Deidre Curtin, ‘Challenging Executive Dominance in European Democracy’, 77 Modern Law Review 1 (2014), 
30. By way of recent example, due to the Covid-19 crisis, the Council adopted a decision (Council Decision (EU) 
2020/430 of 23 March 2020 on a temporary derogation from the Council’s Rules of Procedure in view of the travel 
difficulties caused by the COVID-19 pandemic in the Union, OJ L 881, p. 1-2), enabling the Council to take 
decision without physical present of ministers at Council meetings, which has resulted in numerous informal (and, 
therefore, not public) ministerial meetings. 
75 Article 4(1)(a), third intent, Article 4(2), second intent, and Article 4(3) of Regulation (EC) No 1049/2001of the 
European Parliament and of the Council of 20 May 2001 regarding public access to European Parliament, Council 
and Commission Documents. 
76 Letter from the General Secretariat of the Council of 17 February 2021, Ref. 21/0308-mj/nb, provided by email 
on 17 February 2021.  
77 Reply adopted by the Council on 8 April 2021 to confirmatory application 07/c/01/21, made by email on 23 
February 2021, pursuant to Article 7(2) of Regulation (EC) No 1049/2021, for public access to document 5591/21 
[2021]. Annexed to document 6418/21, provided by email on 9 April 2021, paras 27, 29. 
78 For the role of the Council Legal Service, see Päivi Leino-Sandberg, The Politics of Legal Expertise in EU 
Policy-Making, Cambridge University Press 2021, 197-256. Published online September 2021. 
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made a solution proposal79, in which she asked the Council to reconsider its position. In her 

assessment, the Ombudsman opined that the requested opinion ‘does not in any way undermine 

the public position that the EU took towards the UK as regards the ratification of the Agreement, 

nor does it reveal information on the EU’s negotiating position or strategy’ and that ‘disclosure 

could in fact foster confidence in the legality of trade negotiations rather than undermine it’. 

Concerning the alleged necessity to protect the legal advice, the Ombudsman found the 

Council’s arguments unsubstantiated.80 She was of opinion that greater transparency of the 

requested document could ‘reinforce the legitimacy of the Agreement, in particular regarding 

the choice of legal basis’ and create greater legal certainty in relation to such international 

agreements and proposed the Council to grant the widest possible access to the CLS’s opinion. 

As the TCA had meanwhile entered into force, the Ombudsman urged the Council to consider 

this development when reviewing the possibility to grant full or greater access to the opinion. 

The findings of the European Ombudsman were in line with the positions of the dissenting 

Member States who did not concur with the Council’s reply to my confirmatory application.81 

Notwithstanding the Ombudsman’s assessment, the Council maintained its position claiming 

that the sensitivity of the document is ‘not automatically removed simply because the internal 

procedures in the Council have been concluded in relation to one specific agreement’ and did 

not accept the solution proposal to disclose the CLS’ opinion in any greater extent. Somewhat 

paradoxically, also parts of both the Ombudsman’s assessment and of the Council’s reply 

 
79 European Ombudsman, Proposal for a solution on the Council of the European Union’s refusal to give full public 
access to a legal opinion related to the EU trade agreement with the United Kingdom (case 717/2021/DL). Provided 
by email on 24 November 2021. 
80 The European Ombudsman referred to Pech v Council judgement and concluded that the information contained 
in the CLS’s opinion cannot be regarded as sensitive. ‘As regards the question whether the opinion is particularly 
sensitive, it must be observed, as the applicant has done, that it is the content of the opinion itself which must be 
particularly sensitive. Therefore, the question whether the legislative process may in itself be regarded as sensitive, 
as the Council contends, is irrelevant. The fact that the legal issues raiser in the context of such process may be 
controversial and are the subject of disagreements or that the Legal Service has dealt with those issues does not in 
any way alter this’; Case T-252/19 Pech v Council [2021] EU:T:2021:203, para 85. 
81 The Netherlands, Latvia, Finland, Estonia, Denmark and Belgium did not concur with the Council’s reply to the 
confirmatory application. In their joint statement, the dissenting states stressed that ‘there would be an overriding 
public interest in full disclosure of the CLS opinion on the nature of the TCA and the exercise of the EU of its 
competence. Such openness contributes to proving the legitimacy of the decision making process in the Council 
with regard to the TCA, while reflecting the unusual circumstances under which it has taken place’. Sweden, on 
the other hand, believed that ‘there is an overriding public interest in disclosure considering the subject-matter of 
the document involved and the criticism which the Council has received on this matter in the past’. Council of the 
European Union, Communication CM 2496/21, <https://data.consilium.europa.eu/doc/document/CM-2496-2021-
INIT/en/pdf>. 
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thereto were identified as confidential (by the Council), and I have been provided with the non-

confidential parts only.82 In search for greater transparency and additional review on the 

legitimacy of non-disclosure, it is regrettable and discouraging that person concerned is denied 

full access to the solution proposal that relates to their complaint.83 

In her recommendation of February 2022, the European Ombudsman indicated her 

dissatisfaction with the Council’s ‘very brief’ reply and reluctance to address the arguments put 

forth in the solution proposal. She further recalled that the Council is bound by recent findings 

of the General Court in favor of disclosure84 despite ongoing appeal procedure85 and considered 

regrettable that the Council for now has chosen to disregard the judgement [Pech v Council] in 
assessing the potential disclosure of this opinion. In light of the above, the Ombudsman finds that 
the Council’s refusal to grant the widest possible access to the opinion constituted 
maladministration.86 

Since the Council did not rebut the Ombudsman’s arguments, the Ombudsman maintained her 

position recommending the Council to grant the widest possible access to the legal advice in 

question.87 

The development of the EU external relations, also in relation to the UK, in a largely non-public 

fashion illustrates the ‘dangerous turn in EU law-making, evidenced most notably through the 

 
82 In its reply of 15 November 2021 to the Ombudsman’s solution proposal, the Council identified part s of the 
solution proposal that it considered to contain confidential information. It further signalled that elements in its reply 
to the solution proposal were confidential. Council of the European Union, Letter from the President, Solution 
Reply of 15 November 2021, provided by email on 24 November 2021. 
83 Following the European Ombudsman’s invitation to comment on the proposal for a solution and the Council’s 
reply thereto, I expressed my discontent on the Council’s choice to ignore the Ombudsman’s assessment and not 
to follow the solution proposal. I stressed that the EU citizen’s possibility to file a complaint to the European 
Ombudsman rebalances the relationship between an individual and the EU administration, and that the protecting 
effect of the complaint to the citizen’s rights is hindered if the Ombudsman’s assessments are ignored by the EU 
institutions. In her Recommendation of 24 February 2021, the Ombudsman acknowledged my concerns. She went 
to add that, as such, the Ombudsman is not in a position to disclose the confidential elements in her 
recommendation. European Ombudsman, Recommendation on the Council of the European Union’s refusal to give 
full public access to a legal opinion related to the EU trade agreement with the United Kingdom (case 
717/2021/DL), provided by email on 24 February 2022, para 14. 
84 Case T-252/19 Pech v Council [2021] EU:T:2021:203. See n 80 above. 
85 The Council brought an appeal before the Court on 2 July 2021 against the General Court’s judgement in Pech 
v Council (Case C-408/21 P Council v Pech, case in progress). 
86 European Ombudsman, Recommendation on the Council of the European Union’s refusal to give full public 
access to a legal opinion related to the EU trade agreement with the United Kingdom (case 717/2021/DL), provided 
by email on 24 February 2022, paras 19-20. 
87 In accordance with Article 4(2) of the Statute of the European Ombudsman, the Council is expected to send a 
detailed opinion by 24 May 2022.  
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shutting down pathways for appropriate scrutiny’88. Overall, it is regrettable if the exercise of 

democratic accountability is enabled only through litigation before the EU courts.89 I believe 

that there is room for improvement in balancing the core EU objective - openness90 - and the 

predominant practices of the EU institutions. 

2.4 Outlook: Ex post -review by the Court 

In November 2021, the Court had its say on the chosen legal basis for the TCA while delivering 

its ruling in case C-479/21 PPU (SN and SD)91. The Court was asked whether provisions of both 

the Withdrawal Agreement and the TCA, respectively, providing for the continuation of the 

EAW regime are to be considered binding on Ireland even it had not exercised a formal opt in 

as set out in AFSJ protocol (Protocol (No 21))92. Without considering the facts of the case in 

detail suffice it to underline the fugitives claim that the TCA should have been based on Article 

82(1)(d) TFEU93 as an additional legal basis and that, as a result, Protocol (No 21) applies. 

Examining the choice of Article 217 TFEU as the legal basis of the TCA, the Court observed 

that agreements concluded based on that provision may contain rules concerning all the fields 

falling within competence of the EU. Given that, under Article 4(2)(j) TFEU, the EU has shared 

competence as regards the AFSJ, measures falling within that area may be included in an 

association agreement such as the TCA.94 

After this finding, the Court went on to examine whether the inclusion of surrender mechanism 

in an association agreement also requires the addition of a specific legal basis relating to the 

AFSJ. In its assessment, the Court linked the specific provisions of an association agreement to 

the objective of that particular agreement which is to establish the basis for a broad relationship 

 
88 Niamh Nic Shuibhne 2021 (n 21), 20. 
89 Curtin argues that the EU courts ‘appear to be the main safeguards against “overreach”, but this route is only 
effective if a case is actually brought before them. Only in these circumstances will the balance with the 
constitutional provisions of openness and democracy be brought into play’; Deidre Curtin, ‘Official secrets and the 
negotiation of international agreements: Is the EU executive unbound?’, 50 Common Market Law Review 423 
(2013), 457. 
90 Article 1 TEU. 
91 Case C-479/21 Governor of Cloverhill Prison and Others (SN and SD) [2021] EU:C:2021:929. 
92 Protocol (No 21) on the position of the United Kingdom and Ireland in respect of the Area of Freedom, Security 
and Justice [2019] OJ C 202/295. 
93 Pursuant to Article 82(1)(d), the European Parliament and the Council, acting in accordance with the ordinary 
legislative procedure, shall adopt measures to facilitate cooperation between judicial or equivalent authorities of 
the Member States in relation to proceedings in criminal matters and the enforcement of decisions. 
94 Case C-479/21 Governor of Cloverhill Prison and Others (SN and SD) [2021] EU:C:2021:929, para 58. 
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between the EU and the UK. Since the surrender mechanism established by the TCA 

‘contributes to the pursuit of that objective’, the Court found that it is not necessary, as the case-

law on acts pursuing a number of objectives provides,95 to add another legal basis.96 It was thus 

the Court’s conclusion that the surrender rules set out in the TCA could be included in that 

agreement on the basis of Article 217 alone, without the provisions of Protocol (No 21) being 

applicable to them. 

In the same vein, it must be emphasised that the Court did not comment on the fact that the TCA 

was concluded by the EU alone nor shared its views as regards the rejected mixity.97 

Nevertheless, Peers is in the view that 

the Court’s firm conclusion that the EU had extensive powers to conclude the two key treaties 
relating to Brexit should address most or all complications that some had argued limited the 
powers of the EU to conclude those treaties. In that sense, at least as far as the EU is concerned, 
The Court of Justice has Got Brexit Done.98 

Indeed, given that no one referred the matter to the Court in order it to exercise its pre-emptive 

jurisdiction, SN and SD provided the Court an opportunity to finally consider and establish the 

existence and nature of the EU competences in relation to the TCA. The existence of power to 

enter into international agreements is, however, ‘entirely without prejudice to the question 

whether the content of the agreement is compatible with EU law’.99 While some see SN and SD 

ruling providing for an ‘important confirmation of the legality of the adoption’100 of both Brexit 

 
95 See, to that effect, C-180/20 Commission v Council (Agreement with Armenia) [2021] EU:C:2021:658, para 34 
and the case-law cited therein. 
96 Case C-479/21 Governor of Cloverhill Prison and Others (SN and SD) [2021] EU:C:2021:929, paras 67-69. 
97 The Court did explicitly confirm that the Withdrawal Agreement was accurate to conclude by the EU alone: ‘It 
is in order to be able to attain that objective effectively that Article 50(2) TEU confers on the European Union 
alone competence to negotiate and conclude and agreement laying down the detailed rules for withdrawal, since 
that agreement is intended to regulate, in all the areas covered by the Treaties, all questions relating to the separation 
between the European Union and the State withdrawing from it’; Case C-479/21 Governor of Cloverhill Prison 
and Others (SN and SD) [2021] EU:C:2021:929, para 50 (emphasis added). It seems safe to conclude that the 
legality of the Withdrawal Agreement is by now confirmed. 
98 Steve Peers, ‘The CJEU Gets Brexit Done: New Judgement on Extradition from Ireland to the UK after Brexit’ 
(EU Law Analysis, 17 November 2021) <http://eulawanalysis.blogspot.com/2021/11/the-cjeu-gets-brexit-done-
new-judgment.html> last accessed 10 December 2021. 
99 Opinion 2/15 (EUSFTA) [2017] EU:C:2017:376, para 30.  
100 Tomas Buchta, ’SN and SD - The judicial endorsement of the EU’s exclusive competence in negotiating and 
concluding the EU-UK Withdrawal Agreement’ (European Law Blog 7 December 2021) 
<https://europeanlawblog.eu/2021/12/07/sn-and-sd-the-judicial-endorsement-of-the-eus-exclusive-competence-
in-negotiating-and-concluding-the-eu-uk-withdrawal-agreement/> last accessed 16 December 2021. 
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agreements, it must be recalled that the content of the TCA was not considered in detail. Neither 

did the Court consider its limited role nor the institutional set-up of the agreement.101 

Had the Court got Brexit done, the EU and the UK did necessarily not. The adoption of the TCA 

does not imply the end of ‘Brexit process’ at least if the supplementing agreements (which may 

be mixed102) are considered. In the ensuing sections, the focus is shifted from the approval 

procedure to the substance of the agreement. I will introduce the institutional framework in 

which the future cooperation between the EU and the UK will be steered. After discussing the 

institutional set-up of the agreement, I then turn to ponder practical implications that may follow 

the conclusion of the TCA in current form. 

  

 
101 The preliminary questions in SN and SD did not address the compatibility issue per se. Had it been the case, the 
Court would certainly have been aware of wider implications of an incompatibility decision. The question of 
compatibility of an international agreement is inherently linked to the concept of autonomy of EU law which has 
proven to be fluid and context-specific depending on the political context in question. In its case-law, especially in 
opinion procedures, the Court has elaborated what kind of models of international dispute settlement mechanism 
may be ‘greenlighted’ to be safe and compatible with the autonomy of EU legal order. While Opinion 2/13 raised 
criticism towards the Court of being too protectionist, Opinion 1/17 has sparked debate concerning the Court’s 
propensity for policy influenced fluctuations. The Court has shown reluctance in ringing the death knell for 
politically important efforts of the EU and changed its technique from thorough compatibility analysis to more 
summarily handling which helps the Court find in favour of compatibility. See Tobias Lock, ‘The future of the 
European Union’s accession to the European Convention on Human Rights after Opinion 2/13: is it still possible 
and is it still desirable?’, 11 European Constitutional Law Review 239 (2015); Szilárd Gáspár-Szilágui, ‘Between 
Fiction and Reality: The External Autonomy of EU Law as a “Shapeshifter” After Opinion 1/17’, 6 European 
Papers 675 (2021); Arman Melikyan, ‘The Legacy of Opinion 1/17: To What Extent Is the Autonomous EU Legal 
Order Open to New Generation ISDS?’, 6 European Papers 645 (2021); Antonis Metaxas, ‘Opinion 1/17: 
Autonomy of EU Legal Order and the Conflicting Context of International Investment Arbitration’, 6 European 
Papers 631 (2021). 
102 Article 2(2) TCA. This matter will be further discussed in section 4.2. 
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Y. The Era of TCA Law 

3.1 New Institutionalism of New Law 

The TCA establishes a ‘new government ecosystem’103 with aim to guarantee efficient and duly 

application and interpretation of the agreement. The TCA provides a comprehensive list of 

provisions ensuring overall governance, ‘in particular dispute settlement and enforcement rules 

that fully respect the autonomy of the respective legal orders’ of the EU and of the UK.104 In 

general, the institutional architecture introduced by the TCA is not novelty as such but correlate 

to the other international trade agreements concluded by the EU. The institutional framework of 

governance is akin to the CETA model, and the dispute settlement rules have the same basic 

structure as WTO dispute settlement. 

For the TCA in its all parts, the main institutional body is the Partnership Council which is 

comprised of representatives of the EU and of the UK and is co-chaired by a member of the 

Commission and a ministerial level representative of the UK.105 The Partnership Council 

oversees the attainment of the objectives of the agreement and supervises and facilitates the 

implementation and application of the TCA and of any supplementing agreement.106 Similarly 

to the Joint Committee established by the CETA,107 the Partnership Council attains wide range 

of powers as it may adopt binding decisions where the agreement so provides, and amendments 

to the TCA itself.108 Both the EU and the UK may refer to the Partnership Council any issue 

relating to the implementation, application and interpretation of the TCA or of any 

supplementing agreement.109 

Dispute settlement rules are codified in the Part Six of the TCA. Suffice it to say that the Court 

has no role in the institutional structure of the TCA: its jurisdiction is strictly limited to matters 

 
103 Mark Konstantinidis and Vasiliki Poula, ”From Brexit to Eternity: The institutional landscape under the EU-
UK Trade and Cooperation Agreement (European Law Blog, 14 January 2021) 
<https://europeanlawblog.eu/2021/01/14/from-brexit-to-eternity-the-institutional-landscape-under-the-eu-uk-
trade-and-cooperation-agreement/> last accessed 15 November 2021. 
104 TCA, recital 5. 
105 Article 7(1) to (2) TCA. As the Member States are not parties to the agreement, the TCA does not regulate their 
representation. 
106 Article 7(3) TCA. 
107 Article 26.1 CETA. 
108 Articles 7(4) and 10(1) TCA. 
109 Article 7(3) TCA. 
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related to the UK’s participation in EU programmes.110 Reflecting the WTO model,111 potential 

disputes are to primarily be resolved through political channels between the parties. If the 

consultations do not suffice, either side may initiate arbitration.112 While the Withdrawal 

Agreement has single dispute settlement system, the TCA provides multiple exclusions from its 

scope and introduces alternative dispute settlement processes in certain areas. By way of 

example, competition and subsidies - that are parallels to state aid - are excluded from the scope 

or arbitration,113 meaning that in place of disputes in relation to these issues the parties only may 

resort to the political consultations within the Partnership Council.114 

In terms of interpretation, the TCA is an international treaty which provisions must be 

interpreted ‘in good faith in accordance with their ordinary meaning in their context and in light 

of the object and purpose of the agreement in accordance with customary rules of interpretation 

of public international law, including those codified in the Vienna Convention on the Law of 

Treaties [VCLT]115’.116 Article 4(1) TCA borrows the wording of Article 31 VCLT but with the 

reference to the customary rules of interpretation, recourse may be also had to supplementary 

means of interpretation such as the preparatory work and the circumstances in which the treaty 

was concluded.117 ‘For greater certainty’, the TCA declares that it does not create an obligation 

to interpret the treaty provisions in accordance with the domestic law of either party nor are 

interpretations given by the UK courts or the EU Courts binding on each other.118 

Overall, it seems that for the most parts the UK delivered what it promised. In its February 2020 

negotiating strategy the UK proclaimed its 

 
110 Article 728(3) TCA. 
111 Annex 2 of the WTO Agreement, Understanding on rules and procedures governing the settlement of disputes, 
available at <https://www.wto.org/english/tratop_e/dispu_e/dsu_e.htm>. 
112 Articles 738, 739 TCA. The Commission represents the EU before arbitration tribunal and ‘[i]n compliance with 
the duty of sincere cooperation referred to in Article 4(3) TEU, the Commission is to consult the Council 
beforehand, for example by submitting to it the main points of the intended Union submissions to the arbitration 
tribunal and taking the utmost account of comments made by the Council’. Council Decision (EU) 2021/689, recital 
9. 
113 Article 735(2)(e) TCA. 
114 Article 735(3) TCA. 
115 Vienna Convention on the Law of Treaties, adopted 23 May 1969, entered into force 27 January 1980. United 
Nations Treaty Series, vol. 1155, p. 331. 
116 Article 4(1) TCA (Public international law). 
117 For the customary nature of the Article 32 VCLT (Supplementary means of interpretation), see, eg Territorial 
Dispute (Merits) [1994] ICJ Rep 1994 p. 6 and Oil Platforms (Preliminary Objections) [1996] ICJ Rep 1996 p. 
803. 
118 Article 4(2) to (3) TCA. 
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vision of a relationship based on friendly cooperation between sovereign equals, with both parties 
respecting one another’s legal autonomy. … [W]e will not agree to any obligations for our laws 
to be aligned with the EU’s, or for the EU’s institutions, including the Court of Justice, to have 
any jurisdiction in the UK. … [The agreements governing the future relationship] should have 
their own appropriate and precedented governance arrangements, with no role for the Court of 
Justice.119 

Indeed, the very limited jurisdiction of the Court and the ‘pure’ international nature of the 

agreement surely tick the boxes. The TCA has no connection to EU law as explicitly pronounced 

in the agreement, and the direct jurisdiction of the Court has successfully been ended. There are, 

however, several caveats to the above conclusion. Despite the end of transition period, the 

Withdrawal Agreement remains in force and similarly does the Court retain some of its 

jurisdiction. Alongside particular jurisdiction in certain matters,120 the Court maintains its role 

as a sole arbitrator of concepts of EU law that arise over the interpretation and application of the 

Withdrawal Agreement.121 

Moreover, given the similar terminology or alike concepts of EU law (say, subsidies), the 

absence of references to EU law certainly does not imply that the Court’s case-law could not 

serve as a benchmark for the interpretation of the TCA provisions. Afterall, it is to the arbitrators 

and delegations to set the limits for the indirect effect of the Court’s established case-law.122 

The ensuing section turns to the ‘precedented governance arrangements’. 

 
119 UK Government, The Future Relationship with the EU - The UK’s Approach to Negotiations. February 2020, 
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/868874/The_
Future_Relationship_with_the_EU.pdf> 3. 
120 Cases pending before the Court (Article 86(1)); infringement proceedings (Article 87); EU citizens’ rights 
(Article 158); financial provisions (Article 160); and Protocols relating to Ireland/Northern Ireland (Article 12(4)) 
and to UK sovereign bases in Cyprus (Article 12). 
121 Article 174 Withdrawal Agreement. 
122 The draft (TCA) agreement contained a provision guarding the authoritative status of the Court’s case-law. Draft 
Article COMPROV.14 stipulated that concepts of EU law, or provisions of EU law referred to in the agreement, 
shall in their application and implementation be interpreted in accordance with the methods and general principles 
of EU law and in conformity with the case-law of the Court. This provision would not have established the Court’s 
jurisdiction per se or its participation in potential disputes. Draft text of the Agreement on the New Partnership 
with the United Kingdom of 18 March 2020 UKTF (2020) 14, available at 
<https://ec.europa.eu/info/sites/default/files/200318-draft-agreement-gen.pdf>. 
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3.2 Innovative institutionalism? Governance of law enforcement and judicial 

cooperation 

Governance of Part Three: preliminary remarks 

While the TCA sets a range of Committees and Working groups and even encourages a limited 

degree of parliamentary cooperation123, it is beyond the scope of this contribution to draw 

‘overall map’ of the institutional landscape provided therein or analyse the dispute settlement 

mechanism in detail.124 Instead, I will have a closer look on the governance and dispute 

settlement mechanisms available on law enforcement and judicial cooperation that is precisely 

the area which pinpoints, I submit, the peculiarities and controversial elements of the 

institutional setup and dispute settlement provided for in the TCA. 

To facilitate the work of the Partnership Council, the agreement establishes the Specialised 

Committee on Law Enforcement and Judicial Cooperation (LEJC) which addresses matters 

covered by Part Three.125 Amongst the numerous specialised committees, the role of the LEJC 

has been considered rather significant ‘because of the nature of [Part Three] of the agreement, 

some of the important practical arrangements and the underpinning, including the protection of 

fundamental rights and the data adequacy dimensions’.126 With respect to issues related to its 

area of competence, the LEJC reviews the implementation of the agreement, assists the 

Partnership Council, and provides a forum for the contracting parties. The LEJC may adopt 

decisions, including amendments, and recommendations where the TCA so provides or for 

which the Partnership Council has delegated its powers.127 

Indeed, the ‘[LEJC] is a hugely important body. It is also an evolving body, because it will 

report to the overall Partnership Council which can decide to expand the Specialised 

 
123 Article 11 TCA. 
124 For more detailed overview of the dispute settlement under the TCA, see Steve Peers, ‘Analysis 4 of the Brexit 
deal: Dispute settlement and the EU/UK Trade and Cooperation Agreement’ (EU Law Analysis, 8 January 2021) 
<http://eulawanalysis.blogspot.com/2021/01/analysis-4-of-brexit-deal-dispute.html> last accessed 16 January 
2022. 
125 Article 8(1)(r) TCA. 
126 View of Sir Julian King, former EU Commissioner for the Security Union. Select Committee on the European 
Union, Security and Justice Sub-Committee. Corrected oral evidence: Post-Brexit UK-EU security co-operation, 
Tuesday 12 January 2021, Q2 <https://committees.parliament.uk/oralevidence/1533/html/>. 
127 Article 8(4)(a-c)TCA. 
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Enforcement Committee’s power. That is a very significant provision.’128 Thus, the LEJC does 

not only ensure that the judicial cooperation takes place in appropriate manner but has also 

(quasi-)legislative powers,129 and judicial functions in settling disputes as will be shown. 

Introduction: Political dispute settlement in judicial matters 

Part Three is excluded from the scope of arbitration which emphasises the role of both the LEJC 

and the Partnership Council, respectively. The TCA establishes an alternative, ‘swift, effective 

and efficient’ dispute settlement system in criminal matters. Thus, potential disputes are to be 

dealt exclusively in a mechanism of settlement provided for in the agreement that is essentially 

political. Pursuant to Article 698(5) TCA, the complaining party may request that the 

consultations will be held in the framework of the LEJC or alternatively of the Partnership 

Council. The dispute may be resolved by a decision of the LEJC or of the Partnership Council, 

and such an outcome will be considered as a ‘mutually agreed solution’. The parties also may 

solve the matter by themselves without the involvement of the institutions and reach a mutually 

agreed solution on their own. 

When the confidential130 consultations do not lead to a mutually agreed solution, the 

complaining party may suspend the Title(s) of the Part Three to which the serious breach of 

obligations pertains by written notification through diplomatic channels. The complaining party 

must specify in its notification the serious breach of obligations by the responding party on 

which the suspension is based. Consequently, the respondent party may suspend all the 

remaining Titles with three months’ notice. If a notification of suspension is given, the LEJC 

steps in and meets to decide on measures needed to ensure appropriate conclusion of cooperation 

affected by the notification. Once the breach of obligation ceases to exist, the complaining party 

 
128 View of Dr Nóra Ni Loideáin, Lecturer in Law and Director of the Information Law and Policy Center. Select 
Committee on the European Union, Security and Justice Sub-Committee. Corrected oral evidence: Post-Brexit UK-
EU security co-operation, Tuesday 12 January 2021, Q12 
<https://committees.parliament.uk/oralevidence/1536/html/>. 
129 By way of examples, Articles 566 and 582 TCA provide the LECJ power to amend the Annexes 41 and 42 
regarding the lists of forms of crime for which Europol and Eurojust are competent. Should the EU legislation 
evolve so that there would be changes in the mandates of Europol and Eurojust, it is then to the LECJ to extend the 
mandate as applied to the UK. Pursuant to Article 635 TCA, the LECJ ‘shall undertake to establish form for requests 
for mutual assistance by adopting an annex to [the TCA]’ and may later amend the standard form ‘as may be 
necessary’. 
130 Article 698(7) affirms that consultations, and in particular all information designated as confidential and 
positions taken by the Parties during consultations, shall be confidential. 
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shall decide to reinstate the suspended Titles. The remaining Titles suspended by the respondent 

shall be reinstated at the same time. 

As if the dispute settlement system under the TCA is not complicated enough, certain areas of 

Part Three are excluded from the dispute settlement system established for the criminal matters. 

The rules do not apply, inter alia, if the EU or the UK decides to terminate (Article 692)131 or 

suspend (Article 693) the law enforcement and judicial cooperation with its all parts or Titles 

thereof. The nature of the procedure available does not, however, change. It continues to rely 

exclusively on the use of diplomatic channels and does not refer to standing of judicial body.132 

The suspension of the judicial cooperation is regulated by Article 693 which illustrates the 

controversiality of the political procedure available under the TCA. The discretionary 

suspension may be on the agenda in the event of ‘serious and systemic deficiencies’ in the 

protection of fundamental rights or the principle of the rule of law or in the protection of personal 

data. Upon the notification of a suspension the Partnership Council shall immediately be seized 

to explore possible ways of ‘allowing the Party that notified the suspension to postpone its entry 

into effect, to reduce its scope or to withdraw it’.133 To that end, assisted by the LEJC, the 

Partnership Council may agree on joint interpretations of Part Three and adopt ‘appropriate 

adaptations’134 to the TCA that are ‘necessary to address the reasons underlying the 

suspension’.135 

The wording of Article 693(1) TCA seems to borrow from - or at least follow - the established 

practice of the Court concerning execution of European Arrest Warrant (EAW). As the 

implementation of EAW may be suspended only in the event of ‘serious and persistent breach’ 

 
131 Pursuant to Article 692(1) TCA both the EU and the UK have a general power to terminate Part Three with nine 
months’ notice. In addition, Part Three introduces a ‘fast-track’ termination-clause which exemplifies the 
prerequisite for judicial cooperation that is the adherence to the ECHR.131 Article 692(2) TCA stipulates that should 
the UK or any of the Member States denounce the ECHR or Protocols 1, 6, or 13 thereto, Part Three ceases to be 
in force after such denunciation becomes effective or on the fifteenth day following the notification of termination. 
132 Albert Janet, ‘Dispute settlement and jurisdictional issues for law enforcement and judicial cooperation in 
criminal matters under the EU-UK trade and cooperation agreement’, 12 New Journal of European Criminal Law 
290 (2021), 294. 
133 Article 693(7) TCA. 
134 I would like to add that the TCA does not frame their scope which leaves a broad margin of discretion to the 
adopting bodies. 
135 Article 693(7)(a) and (c) TCA. 
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of EU principles referred to in Article 2 TEU136, the Court has in numerous occasions 

pronounced on the relevance of ‘systemic or generalised deficiencies’ in the issuing Member 

State and their consequences for the judicial cooperation between the Member States.137 

Under the TCA, however, the meaning of serious and systemic deficiencies in, for example, the 

protection of fundamental rights will - strikingly - be assessed in diplomatic tour de table 

instead of a courtroom. It is not to the Court or to any arbitration tribunal to consider the 

existence and severeness of alleged breach but a joint task of the Partnership Council and the 

LEJC. Accordingly, the consequences of human rights infringements ‘will largely depend on 

the bodies responsible for interpreting the relevant provisions and resolving disputes in these 

matters’.138 

The TCA does not provide definition for the ‘serious and systemic deficiencies’139 but leaves it 

for the interpreting bodies to eventually set the threshold and to decide whether an alleged 

breach of fundamental rights, or deficiencies as regards the principle of rule of law, would 

amount to the suspension of the judicial cooperation. Even though the Partnership Council and 

the LEJC are not obliged to consider the interpretations given by the EU courts, it is preferable 

that the institutions would do so. As the uncertainty caused by Brexit has already resulted in 

 
136 ‘The Union is founded on the values of respect for human dignity, freedom, democracy, equality, the rule of 
law and respect for human rights, including the rights of persons belonging to minorities. These values are common 
to the Member States in a society in which pluralism, non-discrimination, tolerance, justice, solidarity and equality 
between women and men prevail.’ Emphasis added. 
137 See, eg C-216/18 PPU Minister for Justice and Equality (Deficiencies in the system of justice) (LM) [2018] 
EU:C:2018:586; Joined Cases C-354/20 PPU and C-412/20 PPU Openbaar Ministerie (Independence of the issuing 
judicial authority) (L and P) [2020] EU:C:2020:1033. 
138Wolfgang Schomburg, Anna Oehmichen, Katrin Kayß, ‘Human rights and the rule of law in judicial cooperation 
in criminal matters under the EU-UK Trade and Cooperation Agreement’, 12 New Journal of European Criminal 
Law 246 (2021), 254. 
139 A definition of treaty violation can be found in Article 772 TCA which regulates the failure of fulfilment of 
obligations described as essential elements of the EU-UK partnership that are democracy, rule of law and human 
rights (Article 763(1)), fight against climate change (Article 764(1)), and countering proliferation of weapons of 
mass destruction (Article 765(1)). Either party may terminate of suspend the operation of the TCA or any 
supplementing agreement in whole or in part if they consider that there has been a ‘serious and substantial failure’ 
by the other party to fulfil these essential obligations. Not any act or omission justify termination or suspension, 
but a failure which ‘gravity and nature would have to be of an exceptional sort that threatens peace and security or 
that has international repercussions’ (Article 772(4) TCA). The threshold is very high and should not, to my view, 
serve as a guideline when the alleged serious and systematic deficiencies are under consideration. Too high 
threshold also would run counter to the objective of the suspension-clause and turn its existence null and void. 
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some Member States’ refusal to hand over their own citizens,140 to pursue the desired effective 

judicial cooperation between the EU and the UK it is utmost that the Parties provide assurances 

as regards common understanding of the protection of fundamental rights that has served the 

basis for and still legitimises the wide cooperation in judicial matters. 

To support the above suggestion, reliance on the established case-law of the Court, also in 

relation to the UK, would indicate that the privileged position of the UK141 - that has been 

gained under the supervision of the Court - indeed is justified. Alternatively, as the judicial 

cooperation is underpinned with the ECHR, guidance may be sought from the European Court 

of Human Rights’ (ECtHR) jurisprudence.142 

As for the apprehension expressed regarding inadequate scrutiny of the agreement, it seems only 

appropriate to pose the following question despite its speculative nature: Had the Court asked 

an opinion, would it indeed have trusted the observation of the fundamental rights to the hands 

of a political body and, accordingly, considered such construction compatible with EU law? 

3.3 Preliminary conclusions 

In view of the above, the work of the Partnership Council will be at the centre to ensure the 

continuing cooperation between the EU and the UK in all respects. It is not (yet) clear how a 

diplomatic forum can take on the interpretative tasks traditionally expected from the judicial 

body. Some also have voiced their concerns as regards the appropriate expertise within the 

 
140 The matter was discussed in the first meeting of the Partnership Council, where the UK proclaimed that ‘[t]his 
is having real-world consequences’ and proposed the matter be picked up in the LEJC. Minutes of the First Meeting 
of the Partnership Council 9 June 2021, para 18. Available at <https://ec.europa.eu/info/sites/default/files/first-
meetin-partnership-counci-09062021_en.pdf>. 
141 ‘Being a country that has withdrawn from the Union, the [UK] is in a different and exceptional situation with 
regard to the Union compared to other third countries with which the Union has negotiated and concluded 
agreements. Under the Withdrawal Agreement, Union law applies to and in the [UK] during the transition period, 
and, at the end of that period, the basis for cooperation with the Member States of the Union is therefore at a very 
high level, in particular in the [area of] freedom, security and justice’; Council Decision (EU) 2020/2252, recital 
16. 
142 The terminology of the European courts (the EU courts and the European Court of Human Rights (ECtHR)) 
differs slightly. In its case-law, the ECtHR discusses about systemic or structural problems and dysfunction, but 
also about generalised deficiencies that may amount to systemic human rights violations. See, for example, 
Broniowski v. Poland (GC) [2004] App. No. 31443/96 para 189 and Hutten-Czapska v. Poland (GC) [2006] App. 
No. 35014/97 paras 235-7. The ECtHR has also addressed the matter from another perspective and identified what 
type of violations are considered capable of evolving into systemic or structural problem. Burmych and Others v. 
Ukraine (GC) [2017] App. Nos. 46852/13 et al., para 162. 
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Partnership Council.143 Besides the confidential consultations in settling disputes, the overall 

transparency of the Partnership Council’s work is not granted either. The institution’s Rules of 

Procedure affirm that it is within the Parties discretion whether the meetings are held in public, 

or the decisions and recommendations made publicly available.144 

The dispute settlement mechanism available for law enforcement and judicial cooperation 

illustrates that the institutional bodies established by the TCA exercise public powers going 

beyond mere executive implementation. The Partnership Council and the specialised 

committees (in this context, especially the LEJC) enjoy autonomous, binding decision-making 

powers that relate to fundamental aspects with possible far-reaching significance.145 Since the 

TCA does not foresee any legal remedy against decisions of the Partnership Council, it has been 

suggested that 

given that the right to a legal remedy is one of the core fundamental rights which both Parties 
commit to respect, it will be one of the first tasks of the Partnership Council, which, contrary to 
Montesquieu’s principle of separation of powers, has - surprise! - also general legislative powers, 
to provide for rules establishing such remedies. Otherwise, it risks its own legitimacy and puts at 
risk the functioning of the whole TCA.146 

By its own definition, the TCA detaches from EU law, and has proven its precedented nature as 

a free trade agreement concluded by the EU. According to Moser ‘it would be a category error 

to approach it as a species of EU Treaty within the wider family of association agreements, such 

as the EEA, EU-Ukraine or indeed the Withdrawal Agreement … [T]he TCA, when it is ratified, 

will form one (in fact the central) pillar of this new area of law. An essential characteristic of 

 
143 ’Based on the judiciary and legislative tasks … and in light of the impact that their decisions may have, the role 
of these representatives is comparable to that of judges at International Criminal Courts and Tribunals. … Such 
judges shall be chosen from among persons of highest moral character, impartiality and integrity, possessing the 
qualifications required in their respective States for appointment to the highest judicial offices and have vast judicial 
experience. One must expect that a similar standard be applied when constituting the Partnership Council.’ 
Wolfgang Schomburg et al. 2021 (n 138), 254. For the LEJC, the TCA urges the parties to ensure that their 
representatives in the Committees have the ‘appropriate expertise’ with respect to the issues under discussion 
(Article 8(5)). Besides the requirement of co-chairs (Article 7(2)), the TCA has no say on the representatives within 
the Partnership Council. 
144 Rule 10 (Transparency) Annex 1 to the TCA. 
145 To these effects, Weiß discusses the transfer of powers to the CETA committees. Wolfgang Weiß, ‘Joint organs 
in EU free trade agreements as a threat to democracy’ in Isabelle Bosse-Platière and Cécile Rapoport (eds), The 
Conclusion and Implementation of EU Free Trade Agreements: Constitutional Challenges (Edward Elgar 
Publishing 2019) 222-239, 223-7. 
146 Wolfgang Schomburg et al. 2021 (n 138), 254. 
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the TCA pillar is that it is not EU law’.147 Indeed, the TCA seems to have launched a new era 

of Brexit law which may constantly evolve by the amendments to the agreement or adoption of 

supplementing agreements as well as by the (to be established) practice adopted within the 

Partnership Council. 

Although the TCA is governed primarily by international law, it would, however, also be error 

to ignore the status of the agreement that it inexorably has in the EU legal order and 

consequently in municipal legal orders. International agreements concluded by the EU are, by 

virtue of Article 216(2) TFEU, binding upon the EU institution and the Member States, and the 

provisions of the agreement form an ‘integral part’148 of EU law. Thus, an agreement concluded 

by the EU does not avoid the category of ‘EU law’ simply by proclaiming its international 

nature. While the international treaties take precedence over secondary EU law, they are 

subjected to the primacy of ‘primary law, in particular to the general principles of which 

fundamental rights form part’149 that intrinsically mean the constituent Treaties, the TEU and 

TFEU as well as the Charter. 

When the institutional structure provided in the TCA is considered, it must be recalled that the 

TCA is an international agreement between the EU and the UK. From an international treaty 

law perspective, a treaty is res inter alios acta - that is a treaty between the parties - and not 

supposed to create obligations or rights for third parties (here, the Member States) without their 

consent. Admittedly, in view of ‘unequivocal declarations made by all the institutions and 

Member States’,150 the Member States have expressed their approval for conclusion of an EU-

only agreement within the Council while taking the ‘political choice’ suggested by the CLS. 

The choice to resort to a pure EU agreement, however, carries within potentially far-reaching 

implications on the Member States that oblige to consider (legal) limits on the political 

discretion. The next chapter aims to illustrate that the ramifications of the political choice 

adopted within the Council are not only а matter of principle but also of practice. Before 

 
147 Philip Moser, ‘The TCA: New Law, Not EU Law’ (EU Relations Law 29 December 2021) 
<https://eurelationslaw.com/blog/the-tca-new-law-not-eu-law>, last accessed 10 December 2021. 
148 Case 181/73 Haegeman v Belgium (Haegeman II) [1974] EU:C:1974:41, para 5. 
149 Joined Cases C-402/05 P and C- 415/05 P Kadi v. Council and Commission (Kadi I) [2008] EU:C:2008:461, 
para 308. To that effect see, eg, judgement of the Court of First Instance, Case T-204/04 Microsoft Corp. v. 
Commission [2007] EU:T:2007:289, para 798. 
150 Case C-479/21 Governor of Cloverhill Prison and Others (SN and SD) [2021] EU:C:2021, para 67. 
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considering any consequence in detail, the constitutional status of the TCA in EU legal order 

and the effects pertaining the agreement will be outlined. 
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Z. Through the Member States’ lenses: Constraining effects? 

4.1 The status and effects of the TCA 

Automatic treaty incorporation and effects of EU international agreements 

Article 216(2) TFEU provides that agreements concluded under the conditions set out in the 

article are binding upon the institutions of the Union and its Member States. This is not only an 

expression of the ‘vital international law principle´151 of pacta sunt servanda152 but also an 

acknowledgement of internal dynamics of the EU.153 Under the duty of sincere cooperation 

codified in Article 4(3) TEU the Member States are required to enable the EU to perform its 

obligations internationally. Article 216(2) TFEU thus clarifies the effects of the EU’s 

international commitments internally: the Member States are bound by virtue of their duties 

under EU law and not international law.154 

Haegeman confirmed that no separate act of transposition is needed as from the entry into force 

of the agreement, its provisions form an integral part of EU legal order. This was further 

articulated in subsequent judgement Kupferberg155 in which the Court clarified the rationale of 

the automatic treaty incorporation156: 

In ensuring respect for commitments arising from an agreement concluded by the [EU] institutions 
the Member States fulfil an obligation not only in relation to the non-member country concerned 
but also and above all in relation to the [EU] which has assumed responsibility for the due 
performance of the agreement.157 

The Court’s findings therefore did not determine only the relationship between international law 

and EU legal order, but also between an international agreement and the national legal orders of 

the Member States.158 The adherence to the automatic treaty incorporation is of course with 

 
151 Piet Eeckhout, External Relations of the European Union (Oxford 2004) 276. 
152 Every treaty in force is binding upon the parties and must be performed by them in good faith; Article 26, Vienna 
Convention on the Law of Treaties, adopted 23 May 1969, entered into force 27 January 1980. United Nations 
Treaty Series, vol. 1155, p. 331. 
153 Narine Ghazaryan, ‘Who Are the ’Gatekeepers’?: In Continuation of the Debate on the Direct Applicability and 
the Direct Effect of International Agreements’, 37 Yearbook of European Law 27 (2018), 37. 
154 Paul Graig and Gráinne de Búrca 2020 (n 8), 389. 
155 Case 104/81 Hauptzollant Mainz v Kupferberg [1982] EU:C:1982:362. 
156 For the terminology, see Mario Mendez, The Legal Effects of EU Agreements (Oxford 2013) 17-20. 
157 Case 104/81 Hauptzollant Mainz v Kupferberg [1982] ECR 364, para 13. 
158 Marise Cremona, ’External Relations of the European Union: The Constitutional Framework for International 
Action’ in Paul Graig and Gráinne de Búrca (eds), The Evolution of EU Law (3rd edn, Oxford University Press 
2021) 553-605, 566; Narine Ghazaryan 2018 (n 153), 38. 
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ramifications to the external relations constitutions of the Member States and the ‘rapid 

expansion of the EU’s treaty-making activity [forms] an increasingly significant component of 

the treaty obligations to which Member States are bound’.159 In the case of the TCA, this seems 

to be acutely evident. 

Article 216(2) TFEU does not describe the legal consequences or effects but is limited only to 

expressing the binding character of agreements concluded by the EU.160 In seminal Van Gend 

en Loos161 the Court established the profound doctrine of direct effect, ‘an infant disease of 

Community law’162, that legitimised private enforcement of EU law before a national court. 

Extension of the doctrine to international agreements has led to a complex jurisprudence in 

which the Court has created a wide margin of discretion for ad hoc solutions.163 Alongside the 

conditions first developed in Van Gend en Loos, that are the sufficiently clear, precise, and 

unconditional character of the specific provisions (‘traditional direct effect test’)164, the Court 

has attached importance to factors such as the nature, broad logic, structure and objectives of 

the agreement concerned.165  

By recognising the direct effect of international agreements, the Court has enforced ‘the 

transnational rights of citizens under EU constitutional law’166 that inherently include the right 

to effective judicial remedies provided in Article 47 Charter. On the other hand, the Court has 

noted that its manoeuvre or ‘interpretative liberty’ in determining the internal effects of 

 
159 Mario Mendez 2013 (n 156), 74-76. 
160 Piet Eeckhout 2004 (n 151), 277. 
161 Case 26/62 Van Gen den Loos v Administratie der Belastingen [1963] EU:C:1963:1. 
162 Pierre Pescatore, ‘The Doctrine of Direct Effect: An Infant Disease of Community Law’, 8 European Law 
Review 155 (1983). 
163 Narine Ghazaryan 2018 (n 153), 57. 
164 Szílard Gáspár-Szilágyi, ‘The ‘Primacy’ and ‘Direct Effect’ of EU International Agreements’, 2 European 
Public Law 343 (2015), 352. 
165 Joined Cases 21-24/72 International Fruit Company NV v Produktschap voor Groenten en Fruit [1972] 
EU:C:1972:115, para 8 and 20; Case 9/73 Schlüter v Hauptzollamt Lörrach [1973] EU:C:1973:110, paras 29-30; 
Case 12/86 Demirel v Stadt Schwäbisch Gmünd [1987] EU:C:1987:400, para 14; Case C-262/96 Sürül [1999] 
EU:C:1999:228, para 60; Case C-308/06 Intertanko and Others [2008] EU:C:2008:312, paras 54-59; Case C-
240/09 Lesoochranárske zoskupenie [2011] EU:C:2011:125, para 44; Case C-366/10 Air Transport Association of 
America and Others [2011] EU:C:2011:864, para 74. 
166 Ernst-Ulrich Petersmann, ‘Transformative Transatlantic Free Trade Agreements without Rights and Remedies 
of Citizens?’, 18 Journal of International Economic Law 579 (2015), 593. 
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international agreement lies in the silence of the EU agreements regarding their effects in 

parties’ domestic legal systems:167 

… in conformity with the principles of international law, [EU] institutions which have power to 
negotiate and conclude an international agreement are free to agree with the third States concerned 
what effect the provisions of the agreement are to have in the internal legal order of the contracting 
parties. Only if that question has not been settled by the agreement does it fall to be decided by 
the courts having jurisdiction in the matter […].168 

The EU institutions seem to have taken the most out of this negotiating liberty as post Lisbon, 

the direct effect has to an increasing extent explicitly been precluded from the recent trade and 

association agreements, in which the non-direct effect extends either to the entire agreement or 

is limited to certain provisions. The first model has been utilised for instance in free trade 

agreement with Singapore169 and in recently concluded CETA170 whereas association 

agreements with Ukraine, Georgia, and Moldova171 serve as examples of the latter type of 

exclusionary practice.172 

This restraining practice that denies the private party enforcement and ‘creates a highly 

undesirable enforcement gap’173 has been fairly criticised.174 The formula ‘no rights or 

 
167 Aliki Semertzi, ‘The Preclusion of Direct Effect in the Recently Concluded EU Free Trade Agreements’, 51 
Common Market Law Review 1125 (2014), 1127. 
168 Case C-366/10 Air Transport Association of America and Others [2011] EU:C:2011:864, para 49 and the case-
law cited. The EU institutions thus have ‘the power to pre-empt the question of direct applicability, both to grant it 
by express incorporation in legislation and to withhold it by an express provision of the treaty’. Ilona Cheyne, 
‘Haegeman, Demirel and their Progeny’ in Alan Dashwood and Christophe Hillion (eds), The General Law of E.C. 
External Relations (London: Sweet and Maxwell 2000) 20-41, 41. 
169 Article 16.16, titled ‘No Direct Effect’, confirms that ‘nothing in this Agreement shall be construed as conferring 
rights or imposing obligations on any persons, other than those rights and obligations created between the Parties 
under public international law’; Free trade Agreement between the European Union and the Republic of Singapore 
(EUSFTA) [2019] OJ L 294. 
170 According to Article 30.6, ‘[n]othing in this Agreement shall be construed as conferring rights or imposing 
obligations on persons other than those created between the Parties under public international law, nor as permitting 
this Agreement to be directly invoked in the domestic legal systems of the Parties’; Comprehensive Economic and 
Trade Agreement (CETA) between Canada, of the one part, and the European Union and its Member States, of the 
other part [2017] OJ L 11. 
171 Association Agreement between the European Union and its Member States, of the one part, and Ukraine, of 
the other part [2014] OJ L 161; Association Agreement between the European Union and the European Atomic 
Energy Community and their Member States, of the one part, and Georgia, of the other part [2014] OJ L 261; 
Association Agreement between the European Union and the European Atomic Energy Community and their 
Member States, of the one part, and the Republic of Moldova, of the other part [2014] OJ L 260. 
172 Narine Ghazaryan 2018 (n 153), 64. 
173 Elaine Fahey, ‘CETA and Global Governance Law: What Kind of Model Agreement Is It Really in Law?’, 2 
European Papers 293 (2017), 300. 
174 Petersmann resents the denial of direct effect adopted in the CETA and the exclusionary practice overall, 
claiming that ‘[t]he EU Commission never publicly explained why - contrary to the EU Treaty requirements to 
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obligations other than those created under public international law’ effectively debars the Court 

from deciding on the (possible) direct effect of the international agreements concluded by the 

EU. Nevertheless, the explicit preclusion of direct effect does not mean surrender of the Court’s 

interpretative function that it may still presumably exercise through giving indirect effect to 

international law by interpreting internal legislation in light of the international obligations of 

the Union.175 

Indeed, the Court may insist on the necessity of consisted interpretation,176 on a duty, which 

stems from the primacy of international agreements over secondary EU law,177 and which is not 

subordinate to direct effect in the international law provisions concerned.178 Similarly the 

requirement of effet utile calls for indirect effect through consistent interpretation in order to 

guarantee the effectiveness of international norms.179 The indirect effect may, however, not fill 

the enforcement gap created by the preclusion of direct effect.180 On the contrary, Fahey is in 

view that this restraining practice of EU institutions ‘renders the place of judicial review and 

judicial redress all the more important’.181 

Partially direct effect of the TCA 

Somewhat unsurprisingly the denial-formula has been applied to the TCA as well. The 

preclusion of direct effect is enunciated both in a general clause in Article 5 as well as in a 

provision concerning the arbitration panel. As for the latter, Article 754(2) stipulates that 

 
contribute ‘in its relations with the wider world … to the protection of its citizens’ (Article 3:5 TEU) in conformity 
with the ‘principles which have inspired (the EU’s) own creation, development and enlargement’ (Article 21 TEU) 
and the transnational rights of citizens under EU constitutional law - it has begun excluding its legal and judicial 
accountability vis-à-vis EU citizens for violations of FTA rules and obligations.’ Ernst-Ulrich Petersmann 2015 (n 
166), 593. 
175 Narine Ghazaryan 2018 (n 153), 63.  
176 Jacques Ziller, ‘The New Brexit Deal: Predictable Outcome of a Lose-Lose Negotiation. A First Glance 
Assessment of the EU-UK Trade Agreement 24.12.2020 (second episode)’, in 4 CERIDAP 232 (2020), 238. 
177 Case C-61/94 Commission v. Germany [1996] EU:C:1996:313, para 52; C-286/90 Anklagemindigheden v 
Poulsen and Diva Navigator [1992] EU:C:1992:453, para 9. 
178 Federico Casolari, ’Giving Indirect Effect to International Law within the EU Legal Order: The Doctrine of 
Consistent Interpretation’ in Enzo Cannizzaro, Paolo Palchetti and Ramses A. Wessel, International Law as Law 
of the European Union (Martinus Nijhoff Publishers 2012) pp. 395-415, 409.  
179 Case C-329/97 Ergat [2000] EU:C:2000:133, para 41. 
180 But see Case C-377/98 Netherlands v Parliamend and Council [2001] EC:C:2001:523, para 54 in which, the 
Court held that ‘[e]ven if [an agreement] contains provisions which do not have direct effect, in the sense that they 
do not create rights which individuals can rely on directly before the courts, that fact does not preclude review by 
the courts of compliance with the obligations incumbent on the Community as a party to that agreement’. 
181 Elaine Fahey 2017 (n 173), 300. 
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decisions and rulings of the arbitration tribunal ‘shall not create any rights or obligations with 

respect to natural or legal persons’. The former provides that 

Without prejudice to Article SSC.67 of the Protocol on Social Security Coordination and with the 
exception, with regard to the Union, of Part Three of this Agreement, nothing in this Agreement 
or any supplementing Agreement shall be construed as conferring rights or imposing obligation 
on persons other than those created between the Parties under public international law, nor as 
permitting this Agreement or any supplementing agreement to be directly invoked in the domestic 
legal systems of the Parties. 

Curiously, however, the non-direct effect182 does not extend to the entire agreement. Alongside 

social security coordination,183 Part Three regulating the law enforcement and judicial 

cooperation is exempted from the general presumption that the agreement does not confer any 

directly enforceable rights upon individuals. Even more surprising, this exemption is made only 

with regards to the Union, in respect of which claims were raised regarding unequal footing of 

the citizens of the EU and the UK, respectively.184 

The exception made with regards to direct effect guarantees that the individuals may rely upon 

the criminal procedural rights provided for in Part Three of the TCA. The practical benefits, 

however, are likely to be small as rights provided in the TCA are already guaranteed in both 

primary and secondary EU law. 

 
182 In this context I rely on the terminological suggestion of J.A. Winter, distinguishing the ‘direct applicability’ 
from ‘direct effect‘. The former is reserved for the method of incorporation and the latter to situation where an EU 
provision is ‘susceptible of receiving judicial enforcement’ that is, capacity to be invoked by private parties. Jan 
.A. Winter, ‘Direct Applicability and Direct Effect - Two Distinct and Different Concepts in Community Law’, 9 
Common Market Law Review 425 (1972), 425-6. 
183 According to Article SSC.67, ‘[t]he Parties shall ensure in accordance with their domestic legal orders that the 
provisions of the Protocol on Social Security Coordination have the force of law, either directly or through domestic 
legislation giving effect to those provision, so that legal or natural persons can invoke those provisions before 
domestic courts, tribunals and administrative authorities. The Parties shall ensure the means for legal and natural 
persons to effectively protect their rights under this Protocol, such as the possibility to address complaints to 
administrative bodies or to bring legal action before a competent court or tribunal in an appropriate judicial 
procedure, in order to seek an adequate and timely remedy’. For the present contribution, I limit myself to consider 
the direct effect in relation to Part Three only. 
184 ‘Citizens in the UK, on the other hand, will not be able to rely upon the rights enshrined in Part Three of the 
TCA, even in challenging extradition requests made under that very Agreement. This position is difficult to square 
either with the principle that the new surrender agreements should be based on proportionality, “taking into account 
the rights of the requested person”, or with other provisions describing the “Rights of the Requested person”.’ 
House of Lords, the European Union Committee, 21st Report of Session 2019-21. Beyond Brexit: the institutional 
framework, p. 41. Available at <https://committees.parliament.uk/publications/5172/documents/51977/default/>. 
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For example, Article 609 TCA regulates the rights of a requested person which correspond to 

the rights confirmed in the European Arrest Warrant Framework Decision185. Whereas both 

Article 609 TCA and Article 11 of the European Arrest Warrant Framework Decision confirm 

a right to be assisted with a lawyer and an interpreter, the TCA also guarantees a right to a 

lawyer in the issuing state (Article 609(4)) and a right to consular services (Article 609(5)). In 

addition, Article 597 TCA calls for ‘necessary and proportionate’ surrender arrangements that 

consider ‘the rights of the requested person and the interests of the victims, and having regard 

to the seriousness of the act, the likely penalty that would be imposed and the possibility of a 

State taking measures less coercive than the surrender of the requested person particularly with 

a view to avoiding unnecessarily long periods of pre-trial detention’.186 

The cause and rationale behind the exemption are unknown and there is only scarce resource to 

the travaux préparatoires of the agreement.187 As discussion above indicates, positive 

descriptions of direct effect in (recent) EU agreements are rare. Referring to the agreement 

establishing the European Common Aviation Area188 as an example, Ghazaryan suggests that 

‘[t]his positive setting of direct effect can be linked, perhaps, to the purpose of the agreement’ 

that is to create a single aviation market, and by enabling challenges by travellers and members 

of the aviation industry it ‘could speed up the removal of barriers to movement’.189 

Is the provision directed towards the Member States, to soothe possible concerns, perhaps? If 

the above suggestion of Ghazaryan is applied to the TCA, and in particular for Part Three, 

plausible is that private enforcement aims to facilitate the effective judicial cooperation between 

the EU and the UK as intended by the agreement. While the law enforcement and judicial 

 
185 Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender procedures 
between Member States (2002/584/JHA) [2002] OJ L190, amended by Council Framework Decision of 26 
February 2009 (2009/299/JHA) [2009] OJ L81. 
186 For the corresponding rights guaranteed in primary EU law, Articles 47-49 of Charter protect the following 
rights: the rights to an effective remedy and a fair trial; the presumption of innocence and the right to a defence; 
and the principles of legality and proportionality of criminal offences and penalties. 
187 The lack of transparency with the preparatory documents has gained criticism. See, Wolfgang Schomburg and 
Anna Oehmichen, ‘Brexit: First observations on the EU-UK Trade and Cooperation Agreement in criminal law’, 
12 New Journal of European Criminal Law 193 (2021), 195. 
188 According to Article 15, the parties ’shall ensure that the rights which devolve from this Agreement … may be 
invoked before national courts’; Multilateral Agreement between the European Community and its Member States, 
the Republic of Albania, Bosnia and Herzegovina, the Republic of Bulgaria, the Republic of Croatia, the former 
Yugoslav Republic of Macedonia, the Republic of Iceland, the Republic of Montenegro, the Kingdom of Norway, 
Romania, the Republic of Serbia, and the United Nations Interim Administration Mission in Kosovo of the 
establishment of a European Common Aviation Area [2006] OJ L 285. 
189 Narine Ghazaryan 2018 (n 153), 62. 
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cooperation is no longer based on mutual trust, the approximation of treaty provisions of the 

TCA with EU law provides an additional guarantee that the cooperation may continue as normal. 

As for the rights contained in Part Three, there seem no need to pass the ‘several hurdles’190 

normally attached to an establishment of the direct effect of international agreements. 

Duty of sincere cooperation 

As a pure EU agreement, the TCA is binding on the Member States as a matter of EU law. The 

Member States are not parties to the agreement but under the duty of sincere cooperation 

responsible for its implementation enabling the EU to perform its obligations. The duty of 

sincere cooperation contained in Article 4(3) TEU is interrelated with the principles of 

primacy191, effectiveness192, and unity193 which all facilitate the EU’s credibility as an 

international actor and the efficacy of EU external activities.194 Article 4(3) TEU carries within 

it both positive (‘shall facilitate’) and negative (‘shall refrain’) obligations. The latter obliges 

Member States to refrain from any measure that could jeopardise the attainment of the EU 

objectives and thus complements the AETR/ERTA effect to forestall future conflict between the 

Member States and EU international commitments.195 

In principle, the scope of the duty is not unlimited. The principle of conferral (Article 4(1) TEU) 

and the duty to respect national identity (Article 4(2) TEU) set limits on the sincere cooperation. 

While the duty of cooperation does not as such concern or affect the allocation of competences 

between the EU and the Member States as set out in the Treaties, it governs their exercise.196 

According to Van Elsuwege there are conceptual differences in the application of the principle 

of sincere cooperation depending on the nature of the competences at hand. If the EU is 

exclusively competent, the Member States are under an obligation of result whereas in case of 

 
190 Szílard Gáspár-Szilágyi 2015 (n 164), 352. 
191 Case 6/64 Costa v ENEL [1964] EU:C:1964:66, p. 593-4. 
192 Case C-640713 Commission v United Kingdom [2014] EU:C:2014:2457, para 32. 
193 Opinion 2/91 Convention n° 170 de i’OIT (ILO) [1993] EU:C:1993:106, para 36. The duty of cooperation is 
‘being reorientated to pursue consistency and coherence’, Christophe Hillion, ‘Mixity and Coherence in EU 
External Relations: The Significance of the ‘Duty of Cooperation’’, 2 CLEER Working Paper (2009), 35. 
194 Christina Eckes 2019 (n 41), 50-1. 
195 Christophe Hillion 2009 (n 193), 26. 
196 Christophe Hillion and Merijn Chamon, ’Facultatice Mixity and Sincere Cooperation’ in Merijn Chamon and 
Inge Govaere (eds), EU External Relations Post-Lisbon: The Law and Practice of Facultatice Mixity (Brill/Nijhoff 
2020) 86-111, 89. 
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shared competences, duty of sincere cooperation implies an obligation of conduct.197 Any other 

interpretation would disrespect the principle conferred powers, even the line between the duty 

of cooperation and pre-emption might be thin.198 In practice, however, the doctrine of implied 

powers ‘limits the capacity of the principle of conferral to set clear boundaries for Member 

States’ obligations flowing from sincere cooperation’.199 

The sincere cooperation may take form in different expressions in external relations in which 

the principle is applied more stringently than internally within the EU legal order.200 Duty of 

sincere cooperation imposes constraints on national autonomy of the Member States in order to 

protect the Union capacity to act,201 common position,202 and Union’s unity externally in the 

international arena.203 A failure to fulfil obligations that are incumbent to the Member States 

under Article 4(3) TEU, including Article 216(2) TFEU, may naturally trigger infringement 

proceedings under Article 258 TFEU should the Commission consider that a Member State has 

breached its obligation of sincere cooperation or in other way interfered with EU external 

relations with the UK.   

4.2 Handing over the control? Some practical consequences flagged 

When the EU and its Member States enter into an international agreement, the usual choice to 

resort to a mixed agreement does not only ensure the participation of national parliaments and 

 
197 Peter Van Elsuwege, ‘The Duty of Sincere Cooperation and Its Implications for Autonomous Member State 
Action in the Field of External Relations’ in Marton Varju (ed), Between Compliance and Particularism: Member 
State Interests and European Union Law (Springer 2019) 283-298, 290. 
198 Marise Cremona, ‘Defending the Community Interest: the Duties of Cooperation and Compliance’ in Marise 
Cremona and Bruno De Witte (eds), EU Foreign Relations Law: Constitutional Fundamentals (Hart Publishing 
2008) 125-169, 168. 
199 Christina Eckes 2019 (n 41), 52. 
200 Christina Eckes, ‘Disciplining Member States: EU Loyalty in External Relations’, 22 Cambridge Yearbook of 
European Legal Studies 85 (2020), 93. 
201 BIT cases C-170/76 Commission v Belgium [1999] EU:C:1999:411; C-62/98 Commission v Portugal [2000] 
EU:C:2000:358; C-84/98 Commission v Portugal [2000] EU:C:2000:359; C-205/06 Commission v Austria [2009] 
EU:C:2009:118 ; C-249/06 Commission v Sweden [2009] EU:C:2009:119; C-118/07 Commission v Finland [2009] 
EU:C:2009:715. 
202 Case C-45/07 Commission v Greece (IMO) [2009] EU:C:2009:81.  
203 Case C-246/07 Commission v Sweden (PFOS) [2010] EU:C: 2010:203. For the criticism on the extensive ‘duty 
to remain silent’, see Andres Delgado Casteleiro and Joris Larik, ‘The Duty to Remain Silent: Limitless Loyalty in 
EU External Relations?’, 36 European Law Review 524 (2011). Whereas the unity of international representation 
is often understood as an expression or a specific form of the duty of sincere cooperation, Hyett is in view that 
these are ‘clearly different concepts’. Stephen Hyett, ‘The Duty of Co-operation: A Flexible Concept’ in Alan 
Daswood and Christophe Hillion (eds), The General Law of E.C. External Relations (London: Sweet and Maxwell 
2000) 248-253, 250. 
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satisfaction of domestic constitutional requirements, but also ensures the Member States to 

retain their national identities in international relations. Mixed agreements guarantee formal 

participation of Member States, ‘one of the most visible acts of their retained sovereignty’,204 

and may pre-empt the so-called ‘reverse’ AETR/ETRA effect.205 When the EU exercises only its 

exclusive competences, it does not reduce the possible scope for Member State action.206 

As for the TCA, its conclusion as an EU-only agreement carries within consequences that seem 

not have been under deliberations during approval process. The emphasis was on guaranteeing 

the Member States that the EU-only adoption is without prejudice to the respective competences 

in relation to other third countries that is to formally rule out the wider pre-emptive effect of the 

agreement. To support my argument of inadequate scrutiny prior conclusion, I would like to 

draw attention to following practical ramifications that follow EU-only conclusion of the TCA. 

Non-existent role in the institutional structure 

Since the TCA is concluded between the UK and the EU only, the Member States therefore have 

no government attending the Partnership Council as of right. They only may send one national 

representative to accompany as part of the EU delegation in Partnership Council and other joint 

bodies.207 It is the Commission who represents the EU and expresses the EU positions as 

established by the Council. Based on a proposal from the Commission, the EU positions are 

adopted in the Council in procedure set in Article 218(9) TFEU. As its default rule, the Council 

votes by qualified majority. 

As already mentioned, the adoption of the TCA does not imply that the parameters for the future 

cooperation between the EU and the UK are set in stone. On the contrary, the TCA advocates 

for further development providing the Partnership Council a power for amendments and 

acknowledging the parties’ possibility to broaden the areas of cooperation through 

 
204 Merijn Chamon 2020 (n 57), 891. 
205 Joni Heliskoski 2019 (n 36), 310. 
206 Merijn Chamon 2020 (n 57), 891. 
207 The TCA does not regulate Member States’ representation in the EU delegation that is an internal matter. The 
Member States’ participation in the Partnership Council is stipulated in recital 5 of the Council’s decision (EU) 
689/2021 on the conclusion of the TCA: ‘Each Member State should be allowed to send one representative to 
accompany Commission representative, as part of the Union delegation, in meetings of the Partnership Council and 
of other joint bodies established under the [TCA]’. Article 2(1) of the Council’s decision (EU) 2020/2252 on the 
provisional application confirms that ‘[e]ach Member State shall be allowed to send one representative to 
accompany the Commission representative, as part of the Union delegation, in meetings of the Partnership Council 
and of other joint bodies established under the [TCA]’. Emphasises added. 
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supplementing agreements. Whilst the TCA was concluded by the EU only, Article 2 TCA 

provides that potential supplementing agreements may also be mixed. How this would be done 

in practice, is uncertain. 

Given that the TCA institutions are ‘a forum to streamline the negotiations to come’,208 the 

content and form of any supplementing agreements are most likely to be discussed within the 

Partnership Council. If the decisions concerning the supplementing agreements are to be taken 

in the Partnership Council, the conclusion of mixed supplementing agreement is not granted. 

The Partnership Council can only take its decisions by mutual agreement between the EU and 

the UK,209 and consequently, mixity may be rejected due the UK’s objection despite the required 

qualified majority within the Council.210 

The EU institutions have assured that the decision-making within the Partnership Council ‘can 

in no way restrict the decision-making at Union level’.211 In fact, the decisions taken in 

Partnership Council are subject to the internal requirements and formal procedures set out in the 

Treaties, meaning that the institutional prerogatives212 must be respected in line with the 

 
208 Mark Konstantinidis and Vasiliki Poula, ”From Brexit to Eternity: The institutional landscape under the EU-
UK Trade and Cooperation Agreement (European Law Blog, 14 January 2021) 
<https://europeanlawblog.eu/2021/01/14/from-brexit-to-eternity-the-institutional-landscape-under-the-eu-uk-
trade-and-cooperation-agreement/> last accessed 15 November 2021. 
209 Rule 1(2) (Chair) Annex 1 (Rules of Procedure of the Partnership Council and Committees) TCA. 
210 It, of course, goes even without saying that the decisions in the framework (two co-chairs) provided by the TCA 
must be based on mutual consent. It may also seem far-reaching to speculate that the UK would deliberately prevent 
its cooperative partner(s) concluding potential supplementing agreements as mixed agreement. The purpose here 
is simply to present the setting in which the parameters for future cooperation are negotiated. In this context it thus 
must be noted that should the form of supplementing agreement be decided in the Partnership Council, plausible is 
that in certain areas it is preferable for the UK to conclude agreements with the EU alone. 
211 COM 2020/0382 (NLE) Explanatory Memorandum, p. 5. 
212 While the powers of both the Council and Commission are protected, TFEU does not explicitly ensure the 
European Parliament’s involvement in relation to common positions. Albeit the parliamentary approval is not per 
se necessarily, ‘a discrepancy between the Parliament’s position and the Joint Committee decision would lead to a 
situation in which the decision can enter into force but cannot be implemented. - - In these cases, parliamentary 
consent should be required for decisions establishing the EU position under Article 218(9) TFEU’. Emanuel 
Castellarin, ‘The joint committees established by free trade agreements and their impact on EU law’ in Isabelle 
Bosse-Platière and Cécile Rapoport (eds), The Conclusion and Implementation of EU Free Trade Agreements: 
Constitutional Challenges (Edward Elgar Publishing 2019) 203-221, 218. The Commission has announced that it, 
‘without prejudice to its own prerogatives and those of the Council, intends to give full effect to the European 
Parliament’s prerogatives according to the Treaties in the implementation of the [TCA]’. This includes, amongst 
others, informing the European Parliament of the activities of the Partnership Council and other joint bodies as well 
as sharing all documents pertaining to meetings of joint bodies. The European Parliament is invited to comment on 
the Commissions’ proposals and recommendations and to nominate one of the members of the selection panel of 
the Commission that steers the process leading up to the establishment of lists of potential arbitrators and panellists. 
Commission statement on the role of the European Parliament in the implementation of the EU-UK Trade and 
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principle of sincere cooperation. The resort to an EU-only-agreement, however, unavoidably 

affects the Member States’ role in future cooperation arrangements and overall discussions 

between the EU and the UK. Since the Member States are not represented213 in the central treaty 

body but granted a ‘mere right to contribute’214 to the EU positions, Member States are left only 

with the possibility to object the proposed modifications by a blocking minority within the 

Council.215 This also disarms the Member States from appropriate means in conflicts and 

enforcement, as will be discussed below. 

Refrained from treaty action 

The conclusion of the TCA quite drastically limits the Member States’ possibility to act in their 

international capacity in the future. International agreement concluded by the EU not only takes 

supremacy over the national law and impose obligations to the Member States but also 

constraints the international powers of the sovereign Member States. The TCA restrains the 

Member States form treaty action in relation to the UK (i) and modifies the prior commitments 

taken by the Member States in international plane (ii).  

 (i) Bilateral arrangements with the UK 

The TCA provides for, or does not exclude, the possibility for Member States to enter into 

bilateral agreements with the UK concerning specific matters covered by the agreement in the 

 
Cooperation Agreement, Politico 27.4.2021, available at <https://www.politico.eu/wp-
content/uploads/2021/04/27/20210422-Statement-to-EP-renumbered.pdf>. 
213 Peter Van Elsuwege has taken more optimistic approach, arguing that the right to send national representatives 
‘droit de régard guarantees that Member States can be present during discussions with the UK, notwithstanding 
the EU-only nature of the TCA’. In the same vein, he acknowledges that the presence of the Member States ‘cannot 
undermine the Treaty provisions on EU external representation’. Peter Van Elsuwege, ‘A New Legal Framework 
for EU-UK Relations: Some Reflections from the Perspective of EU External Relations Law’, 6 European Papers 
785 (2021), 795. 
214 Christina Eckes and Päivi Leino-Sandberg, ‘The EU-UK Trade and Cooperation Agreement - Exceptional 
Circumstances or a new Paradigm for EU External Relations?’, 85 Modern Law Review 164 (2022), 188. On 
national parliaments exercising domestic right to dictate their Council member’s vote, see Andrew Woodhouse, 
‘With Great Power, Comes no Responsibility? The “Political Exception” to Duties of Sincere Cooperation for 
National Parliaments’ 54 Common Market Law Review 443 (2017). 
215 In this context it must be recalled that also the Joint Committee established by the CETA comprises of 
representatives of the EU and Canada only. The EU positions are, however, adopted unanimously in the Council 
inasmuch it includes elements outside the EU’s exclusive competence: ‘where a decision of the CETA Joint 
Committee falls within the competence of the Member States the position to be taken by the EU and its Member 
States within the CETA Joint Committee shall be adopted by common accord’; Statement 19 from the Council and 
the Member States regarding decisions of the CETA Joint Committee (entered into the Council minutes) [2017] 
OJ L11/15. 
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areas of air transport216, administrative cooperation in the field of customs and VAT217 and 

social security218 under certain conditions. Bilateral arrangements must be compatible with EU 

law and not undermine the functioning of the TCA or risk ‘the attainment of an objective of the 

Union’s external action in the area concerned or otherwise be prejudicial to the Union’s interest’. 

The Council decisions of signature and conclusion set out an internal mechanism between the 

Member States and the Commission, requiring the Member States to keep the Commission 

informed of negotiations and submit a draft of the desired arrangement to the institution for its 

supervening scrutiny. If the Commission decides that the conditions219 are fulfilled, the Member 

State concerned may sign the arrangement or agreement in question. 

The Member States have very little room for manoeuvre regarding these ‘top-ups’220 as the 

bilateral arrangements are, at least explicitly, allowed only in the aforementioned areas and their 

conclusion is ultimately subject to the Commission authorisation.221 The internal mechanism is 

reserved for these ‘certain areas’ only which implies that Member States’ action in all other 

areas covered by the TCA are excluded. To support this conclusion, the Council decisions urge 

the Member States - in full respect of the principle of sincere cooperation - to notify the 

Commission of their intention to negotiate and conclude bilateral agreement with the UK ‘in 

areas not covered by the TCA’.222 The relationship between an individual Member States and 

 
216 Article 419(4) TCA. 
217 Article PVAT.41 of the Protocol on administrative cooperation and combating fraud in the field of Value Added 
Tax and on mutual assistance for the recovery of claims relating to taxes and duties. 
218 Both Article 7 Council Decision (EU) 2020/2252 and Article 7 Council Decision (EU) 2021/698 provide 
bilateral arrangements in the area of social security coordination ‘as regards subject matters not covered by the 
Protocol on Social Security Coordination’. 
219 Articles 6(1), 6(3) and 7 of both Council Decision (EU) 2020/2252 and Council Decision (EU) 2021/689. 
220 CLS opinion 5591/21 (n 51), para 40. 
221 Articles 8(1) of both Council Decision (EU) 2020/2252 and Council Decision (EU) 2021/689 even suggest the 
Member States to, ‘where appropriate, invite the Commission to participate in the negotiations as an observer’, 
underlining bilateral agreements’ dependence on the Commission. 
222 Eckes and Leino-Sandberg have reached to similar conclusion whereas their interpretation is substantiated by 
reference to Opinion 3/15; Christina Eckes and Päivi Leino-Sandberg 2022 (n 214), 190; fn 150. An example of 
bilateral arrangement between a Member State and the UK is presented in the joint political declaration annexed to 
the Commission proposal for a Council decision on the signing and on provisional application of the TCA which 
stipulates that ‘[t]he Agreement does not affect the possibility for the Member States and the United Kingdom to 
enter into and operate bilateral agreements for a system for collecting and processing PNR data from transportation 
providers other than those specified in the Agreement, provided that the Member States act in compliance with 
Union law. COM(2020) 855 (25.12.2020, final), Annex 3. 
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the UK thus is subordinate to the Union (institutions)’s action and any autonomous action of a 

Member State should primarily be brought to appropriate EU forum. 

 (ii) Tied into (previously) own international commitments 

As has been pointed out, the law enforcement and judicial cooperation under the TCA is largely 

based on the Council of Europe instruments. By its conclusion, the TCA therefore incorporates 

these domestically ratified and implemented commitments of the Member States into binding 

EU law. The TCA does not necessarily affect the conventions concluded by the Member States 

per se, but the contracting States will remain obliged to comply with those arrangements in 

future too as a matter of EU law.223 It is easy to agree with Eckes and Leino-Sandberg who 

describe this construction as ‘a particularly complex competence structure, where national 

competence is tightly integrated into, and hence framed and co-determined by, the exercise of 

Union competences under the TCA’.224 

From the traditional international law perspective, the Member States’ agreements seem to have 

been subject to the ‘ordinary international law method for ‘successive treaties relating to the 

same subject-matter’’225 as provided in Article 30 VCLT. The Court acknowledged the 

succession theory when it considered the effects of General Agreement on Tariffs and Trade 

(GATT) in the EU legal order. Since the Member States had conferred powers in the matters 

 
223 Notably, the TCA replaces some of the provisions of Council of Europe instruments. For instance, Article 629 
TCA (Relation to other legal instruments) stipulates that ‘[w]ithout prejudice to their application in relations 
between States and third countries, this Title, from the date of entry into force of this Agreement, replaces the 
corresponding provisions of the following conventions applicable in the field of extradition in relations between 
the United Kingdom, on the one side, and Member States, on the other side: (a) the European Convention on 
Extradition, done at Paris on 13 December 1957, and its additional protocols; and (b) the European Convention on 
the Suppression of Terrorism, as far as extradition is concerned.’ Here, the Member States are the addressees of 
the provision instead of the actual party to the TCA (the Union). Paragraph 2 further provides that ‘[w]here the 
Conventions referred to in paragraph 1 apply to the territories of States or to territories for whose external relations 
a State is responsible to which this Title does not apply, those Conventions continue to govern the relations existing 
between those territories and the other States’. Similarly, pursuant to Article 656(6) TCA the provisions of the TCA 
concerning freezing and confiscation are to be applied in place of Council of Europe conventions, without affecting 
the State’s obligations under the other provisions of the 2005 Convention and the 1990 Convention. This type of 
construction - replacing parts of international covenants with another international agreement - seems to be one 
of a kind external relations action. 
224 Christina Eckes and Päivi Leino-Sandberg 2022 (n 214), 183. 
225 Robert Schütze, Foreign Affairs and the EU Constitution. Selected Essays (Cambridge 2014) 122. 
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covered by the GATT to the Union, the Union must held bound by the agreement due to 

functional succession:226 

It therefore appears that, in so far as under the [EU Treaties] the [Union] has assumed the powers 
previously exercised by Member States in the area covered by the General Agreement, the 
provisions of that agreement have the effect of binding the [Union].227 

This transfer of functions228 is, however, not applicable as such to the criminal cooperation under 

the TCA because the EU and the Member States share the competences in the AFSJ. In relation 

to GATT the functional succession of emanated from the exclusive nature of the EU 

competences.229 Moreover, the transfer of power to the Union in the field covered by the 

agreement must be shown,230 and the Court has been unimpressed ‘in the absence of a full 

transfer of the powers previously exercised by the Member States to the [EU]’.231 

The EU has not itself acceded to the Council of Europe instruments232 nor have all the Member 

States ratified each convention,233 which makes it even more difficult to comprehend the chosen 

structure for the EU to assume international obligations234 under the TCA. The competence in 

criminal matters is shared between the EU and the Member States, yet the latter are required to 

 
226 Marise Cremona, ’Member States Agreements as Union Law’ in Enzo Cannizzaro, Paolo Palchetti and Ramses 
A. Wessel (eds) International Law as Law of the European Union (Martinus Nijhoff Publishers 2012) 291-349, 
294. 
227 Joined Cases 21-24/72 International Fruit Company NV v Produktschap voor Groenten en Fruit [1972] 
EU:C:1972:115, para 18. 
228 Robert Schütze 2014 (n 225), 127. 
229 ‘[…] Marpol 73/78 can therefore be distinguished from GATT 1947 within the framework of which the 
Community progressively assumed powers previously exercised by the Member States, with the consequence that 
it became bound by the obligations flowing from that agreement […]’ (emphasis added), Case C-308/06 Intertanko 
and Others [2008] EU:C:2008:312, para 48; Case C-366/10 Air Transport Association of America and Others 
[2011] EU:C:2011:864, paras 70-71. 
230 Marise Cremona 2012 (n 226), 304. 
231 Case C-308/06 Intertanko and Others [2008] EU:C:2008:312, para 49. For the application of succession 
doctrine, see also Opinion 2/15 Accord de libre-échange avec Singapour (EUSFTA) [2017] EU:C:2017:376, in 
which the Court recalled that ‘[w]hen the [EU] negotiated and concludes with a third State an agreement relating 
to a field in respect of which it has acquired exclusive competence, it takes the place of its Member States. … [T]he 
[EU] can succeed the Member States in their international commitments when the Member States have transferred 
to it, by one of its founding Treaties, their competences relating to those commitments and it exercises those 
competences’ (emphasis added), para 248. 
232 European Convention on Human Rights, and its supplementing Protocols 1, 6 and 13; European Convention on 
Extradition; the European Convention on the Suppression of Terrorism; European Convention on Mutual 
Assistance in Criminal Matters and its Additional Protocols of 17 March 1978 and 8 November 2001; Convention 
on Laundering, Search, Seizure and Confiscation of the Proceeds from Crime (‘1990 Convention’); Convention on 
Laundering, Search, Seizure and Confiscation of the Proceeds from Crime and on the Financing of Terrorism 
(‘2005 Convention’). 
233 The 2005 Convention has not been ratified by all Member States. Complete list of ratifications and reservations 
available at <https://www.coe.int/en/web/conventions/full-list>. 
234 Case C-188/07 Commune de Mesquer [2008] EU:C:2008:359, para 85. 



 53 

assume the Union obligations concerning matters for which they retain powers. The solution to 

rely on the Council of Europe instruments in an EU-only agreement carries within ramifications 

to the autonomous treaty-making powers of the Member States that inherently include the right 

for termination of or withdrawal from a treaty.235 

By way of conclusion: Extended duty of cooperation? 

Were the solutions adopted in the TCA indeed necessary? Had the objective been the protection 

of integrity of EU legal order or (more likely) to preserve the unity of EU27 towards the UK, 

the Member States are nonetheless under the duty of cooperation obliged to refrain from 

‘unduly’ treaty action.236 EU law has supremacy over bilateral agreements,237 and the obligation 

to comply with EU law itself imposes legal constraints on the Member States’ external action.238 

The internal mechanism adopted within the Council thus seems to go ‘way ahead’, extending 

the Member States’ duty of sincere cooperation by blocking any hypothetical incompatibilities 

of bilateral agreements with the EU’s interest and subjecting independent action of the Member 

States to the (pre-)control of the EU institution. 

On the other hand, the tie-up to the Council of Europe instruments represents a new treaty-

making activity and rather innovative way to exercise the EU competences. The co-determining 

of the national and Union competences under the TCA, however, obliges to consider the future 

implications of this practice. The Council itself has indicated that the conclusion of an EU-only 

agreement by the exercise by the EU of its potential competences and the effects of such exercise 

for the Member States ‘have broad implications going beyond the decision-making process in 

question’.239 

 
235 In this context it must be recalled that should the UK or any of the Member States denounce the ECHR or any 
of protocols 1, 6, 13 thereto, the Part Three of the TCA will be terminated. The rest of the treaty may still stay in 
force. What will be the status of the Council of Europe instruments if Part Three ceases to operate? Would the 
national commitments again be a matter of the Member States’ only? 
236 This extends even to hypothetical conflicts. See BIT cases C-170(76 Commission v Belgium [1999] 
EU:C:1999:411; C-62/98 Commission v Portugal [2000] EU:C:2000:358; C-84/98 Commission v Portugal [2000] 
EU:C:2000:359; C-205/06 Commission v Austria [2009] EU:C:2009:118; C-249/06 Commission v Sweden [2009] 
EU:C:2009:119; C-118/07 Commission v Finland [2009] EU:C:2009:715 which considered the Member States 
obligations under Article 351(2) TFEU, the ‘specific expression of sincere cooperation’ in relation to agreements 
concluded prior to their accession. Christina Eckes 2020 (n 200), 92. 
237 Case 270/83 Commission v France [1986] EU:C:1986:37, para 26; Case C-294/99 Athinaïki Zythopoiia [2001] 
EU:C:2001:505, para 32. 
238 Paul Graig and Gráinne de Búrca 2020 (n 8), 411. 
239 Reply adopted by the Council on 8 April 2021 to confirmatory application 07/c/01/21 (n 77), para 28. 
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According to Schütze the succession doctrine (the Union assuming the obligations previously 

vested to the Member States) is precursor for establishing constitutionally exclusive powers for 

the EU.240 Does the conclusion of the TCA imply transformation from shared to exclusive 

competences in criminal matters?241 To what extent the exercise of an external shared 

competence may trigger the AETR/ETRA effect?242 While a shared competence may be fully 

exercised by the Council,243 Rosas reminds that it ‘cannot be assumed that the Council has 

decided to exercise a Union competence with the effect of excluding the Member States if that 

exercise would amount to a situation incompatible with public international law’.244 An 

imminent sub-question that flows from this: is it in fact for the international law to set 

constraints for the Union action? 

 
240 Robert Schütze 2014 (n 225), 130, 216. 
241 A reading of the CLS legal advice suggests that this is the case at least in relation to the UK. In its opinion, the 
CLS ponders the possibility provided in the TCA for Member States to enter into bilateral agreements with the UK 
concerning specific matters covered by the agreement. The CLS opines that ‘the shared, previously unexercised, 
external competence on traffic rights vis-à-vis the UK is now governed by the provisions of the [TCA] which has 
primacy, and is a matter of exclusive EU competence vis-à-vis the UK. However, as stated above … and explicitly 
confirmed in recital 15 and Article 10 of the decision on signature, that EU competence is not exclusive vis-à-vis 
other third countries’; CLS opinion 5591/21 (n 51), para 41. 
242 ‘[Article 2(2) TFEU] contains a principle of pre-emption, in that it states that the Member States are to exercise 
their competence to the extent that the [EU] has not exercised its competence and that they are again to exercise 
their competence to the extent that the [ЕU] has decided to cease exercising its competence. … Nevertheless, where, 
and to the extent that, the [EU] has exercised its shared external competence, the Member States are no longer 
capable of acting. The Member States are to exercise their competence only to the extent that the [EU] has not 
exercised its competence. Where the [EU] exercises its shared external competence, it acts alone. The exercise of 
a shared competence by the [EU] therefore includes an element of exclusivity, since the Member States may no 
longer act. The principle of pre-emption enshrined in Article 2(2) TFEU applies in such situation. … EU law 
requires the conclusion of a mixed agreement only in the event that that agreement includes a part which falls under 
the competence of the [EU] and a part which falls under the exclusive competence of the Member States, without 
any of those parts being ancillary to the other. Similarly, amendments to a mixed agreement, such as that in the 
main proceedings, follow the same principle. If, for example, in the area of shared competences, the [EU] decided 
to exercise its competence in connection with such amendments, it would then be the [EU] and no longer the 
Member States, which would take any decision. The accession agreement reflects that reality. Under Article 6(2) 
of that agreement, for decisions in matters where the [EU] shares competence with the Member States, either the 
[EU] or the Member States are to vote. Consequently, once the [EU] has decided to exercise its external 
competence, it alone votes within OTIF’ (emphasis added). Opinion of AG Szpunar in Case C-600/14 Germany v 
Council (COTIF) [2017] EU:C:2017:296, paras 71, 77, 85-87. 
243 Case C-600/14 Germany v Council (COTIF) [2017] EU:C:2017:935.  
244 Allan Rosas 2020 (n 22), 16-17, referring to the Court’s ruling in Joined Cases C-626/15 and C-659/16 
Commission v Council [2018] EU:C:2018:925, paras 127-133. The Court found a mixed action necessary as the 
requirements of international law compelled the participation of the Member States. The Court disagreed with 
Advocate General Kokott who saw no legal necessity for Member States’ participation. She considered mixed 
action necessary on the international stage ‘only where the Union itself does not have sufficient exclusive or shared 
competences to act alone in relation to third countries or in international bodies’. Neither was there scope for 
voluntary participation. According to Advocate General Kokott, the Council ‘erraneously summarily equated 
shared competences and mixed action’. Opinion of AG Kokott in Joined Cases C-626/15 and C-659/16 Commission 
v Council [2018] EU:C:2018:362, paras 104-108, 111-116. 
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4.3 Enforcing the Exceptional 

Reviewing Part Three: On responsibilities in conflicts 

With the great power comes great responsibility. In the words of the Court, ‘the extent of the 

respective powers of the Community and the Member States with regard to the matters governed 

by the [international arrangement] determines the extent of their respective responsibilities in 

relation to performance of the obligations’245 under the arrangement in question. The choice to 

resort to mixed agreement may conceal (political) responsibility of the actors over the 

substantive content of the agreement by blurring the power division between the EU and the 

Member States.246 Eckes argues that the non-explication of the respective competences ‘hollows 

out the political choice’ present in voting and creates ambiguity of who is in charge.247 The 

TCA, a pure EU agreement, makes in this sense clear who has taken the responsibility: it is 

(allow me to simplify) the Union who has entered into an international agreement and assumed 

obligations therein, and so is the political choice a responsibility of the EU institution. 

It is, however, the Member States who in practice take the responsibility of the appropriate 

implementation of the agreement and performance of the obligations under the TCA. The Law 

enforcement and judicial cooperation contained in Part Three particularly illustrate this 

distribution of responsibilities. As the TCA in multiple occasions pronounces, it is the objective 

of Part Three of the agreement to provide, ensure, and facilitate cooperation between the UK 

and the Member States.248 The provisions of the TCA directly address the Member States, 

calling them to take implementing measures249 and requiring to assume certain obligations 

themselves.250 The Member States are required to designate central authorities competent for 

 
245 Opinion 2/00 Protocole de Cartagena sur la prévention des risques biotechnologiques [2001] EU:C:2001:664, 
para 16. 
246 Christina Eckes 2019 (n 41), 171-172.  
247 Christina Eckes, ’Antarctica: Has the Court of Justice got cold feet?’ (European Law Blog 3 December 2018) 
<https://europeanlawblog.eu/2018/12/03/antarctica-has-the-court-of-justice-got-cold-feet/> last accessed 13 
January 2022. 
248 See Articles 528, 596, 633, 643, 656 TCA.  
249 Article 539 TCA. 
250 eg Articles 658 (Obligation to assist), 663 (Obligation to take provisional measures), 665 (Obligation to 
confiscate) TCA. 



 56 

the issue at hand,251 and the competent authorities are determined in accordance, and authorised 

by, ‘domestic law’ of States.252 

The Court has accepted that even if the competent authorities referred to in a provision of 

international agreement are national authorities, the EU may nevertheless assume obligations 

for external purposes.253 A sub-question that flows from this is whether the EU is able to bear 

the responsibility of the Member States’ performance.254 

It must be recalled that the Member States are practically excluded from the institutional 

structure provided by the TCA (discussed above). The Partnership Council and the LEJC to 

supervene and steer the judicial cooperation in practice. The Member States do not have official 

representation in these bodies which have the power to adopt decisions and recommendations 

that the national authorities are obliged to consider.255 What if the national authorities do not 

agree with the positions taken by the Partnership Council and the LECJ? What if a Member 

State considers that the cooperation with the UK is no longer appropriate, say, in extradition 

matters? 

It may not refuse cooperation as this would mean breach of its obligations under EU law and 

possibly lead to infringement proceedings.256 

For certain specific forms of cooperation, the TCA provides exceptions where the automaticity 

of the cooperation may temporarily be ceased until the competent authority in question is 

 
251 Articles 645 and 676 TCA. The latter stipulates that ‘[t]he Union may designate a Union body which may, in 
addition to the competent authorities of the Member States, make and, if appropriate, execute requests under this 
title’. 
252 See, for instance, Article 528(a) and Article 598 TCA. 
253 Opinion 2/91 Convention n° 170 de i’OIT (ILO) [1993] EU:C:1993:106, para 34. 
254 Christina Eckes and Päivi Leino-Sandberg 2022 (n 214), 193. 
255 ’Although the recommendation of the Joint Committee cannot confer upon individuals rights which they may 
enforce before national courts, the latter are nevertheless obliged to take them into consideration in order to resolve 
disputes submitted to them, especially when, as is in this case, they are of relevance in interpreting the provisions 
of the Convention’; Case C-188/91 Deutsche Shell v Hauptzollamt Hamburg-Harburg [1993] EU:C:1993:24, para 
18. 
256 The suggestions of ultra vires nature of an EU act (Cludius (n 61) on the provisional application, Eckes & Leino-
Sandberg (n 214) on the EU-only conclusion) in connection with the TCA urges to ponder the binding effect of 
such an act. It has been suggested that ultra vires agreement is nonetheless valid under international law and 
continues to have effects under EU law despite its conclusion had been invalid under internal law. Consequently, 
the Member States remain under a Union obligation to act since the duty of sincere cooperation is broader than the 
EU’s (legislative) competence. Lorand Bartels, Human Rights Conditionality in the EU’s International Agreements 
(Oxford University Press 2005) 231-2; Joni Heliskoski, Mixed Agreements as a Technique for Organizing the 
International Relations of the European Community and its Member States (Kluwer Law International 2001) 229. 
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assured with the human rights conditions in the cooperating state. Article 604(c) TCA, for 

example, provides that the executing judicial authority may require additional guarantees on the 

treatment of the requested person after the surrender if there are substantial grounds for believing 

that there is a real risk to the protection of the fundamental rights of the requested person.257 

Should a Member State not be satisfied with the additional guarantees given by the UK, it may 

refer the matter to the Court which may then interpret the relevant treaty provision in light of 

the Charter. If the Court finds violation of the rights enshrined in Charter, a Member State may 

rely on the primacy of EU law258 and waive to surrender.259 Instead, if the Member States’ own 

national legislation is involved, they are left with option to ‘alert the Commission to the issue, 

and rely on the Council to form a position’.260  

Treaty suspension on human rights grounds - unlimited discretion? 

The enforcement of the TCA is in the hands of the EU institutions. The Council decisions of 

signature and conclusion provide that it is to the Commission to take remedial measures in cases 

of breaches of certain provisions or non-fulfilment of certain conditions under the TCA. The 

Council decisions stresses the Commission to fully inform the Council in a timely manner of its 

intention to adopt remedial, rebalancing, and countermeasures with a view to allowing a 

 
257 Similarly, for freezing and confiscation of assets, Article 671 TCA provides that the requested state shall consult 
the requesting state and may require any necessary information ‘where there are substantial grounds for believing 
that the execution of a freezing or confiscation would entail a real risk for the protection of fundamental rights’. In 
relation to the cooperation in exchange of personal data between the UK and Europol, Article 570 TCA regulates 
restrictions on access and further use of transferred personal data: ‘Each Party shall ensure, as far as possible, that 
such information has not been obtained in violation of human rights. Nor shall such information be transferred if, 
to the extent reasonably foreseeable, it could be used to request, hand down or execute a death penalty or any form 
of cruel or inhuman treatment’. If disputes arise in relation to these exceptions, those are to be dealt in the political 
dispute settlement available, meaning that the matter will be discussed within the Partnership Council and the 
LEJC. 
258 The UK is not subject to the primacy of EU law and is not under obligation to disapply rule that is found 
incompatible with EU law. Such a finding (a provision of TCA conflicting primary EU law) would likely lead to 
treaty (TCA) amendment procedure. As to whether the UK would accept adaptations to the TCA to accommodate 
the (possible) requirements of EU law, the odds are low, which supports the argument on the relevance of the 
Court’s opinion prior conclusion.  
259 If the Member States are allowed to refrain from treaty obligations imposed on them internally under EU law, 
the EU, however, remains responsible for its treaty obligations under international law. Article 32 of the articles 
on the responsibility of States for internationally wrongful acts (ARSIWA) states that the responsible State may 
not rely on the provisions of its internal law as justification for failure to comply with its obligations under 
international law. The Court has accepted that provisions of ARSIWA ‘codify customary international law and are 
applicable to the Union’; Case C-66/18 Commission v Hungary [2020] EU:C:2020:792, para 88. 
260 Christina Eckes and Päivi Leino-Sandberg 2022 (n 214), 194. Both authors note that same applies to the UK. 
The UK cannot enforce TCA obligations against Member States but needs to involve the Commission in the process 
that is subject to discretion of the institution. 
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‘meaningful’ exchange of views in the Council. If the Member States themselves consider 

enforcement measures necessary, they may request the Commission to adopt such measures. 

Should the Commission not respond positively to such a request, it needs to inform the Council 

of its reasons. 

What if a Member State consider the suspension of law enforcement and judicial cooperation 

necessary due human rights concerns? As discussed above, Part Three may be suspended in the 

event of ‘serious and systemic deficiencies’ in the protection of fundamental rights or the 

principle of the rule of law or in the protection of personal data. As for the procedure, Article 

218(9) TFEU provides for the suspension of treaties by the Council based on the Commission 

proposal. While there is no specific rule on suspending the part of the TCA on human rights 

grounds,261 let us presume that Article 218(9) TFEU applies. Again, the suspension is not 

automatic but subject to the Parties discretion. From the EU side, this discretion is on the 

Commission who takes the decision whether to present a proposal for a decision by the Union 

to trigger the suspension and the political settlement procedure that follows.262 

What if the Commission’s response to a Member State’s request is not affirmative? The only 

option left is to challenge the Commission’s refusal before the EU courts. The act, or omission, 

of an EU institution may be brought before the EU courts through annulment proceeding 

provided in Article 263 TFEU,263 or alternatively under Article 265 TFEU claiming that the 

 
261 Steve Peers, ’Analysis 3 of the Brexit deal: Human Rights and EU/UK Trade and Cooperation Agreement’ (EU 
Law Analysis 4 January 2021) <http://eulawanalysis.blogspot.com/2021/01/analysis-3-of-brexit-deal-human-
rights.html> last accessed 16 January 2022. 
262 The Commission has proclaimed its intention to present a proposal for a decision to suspend the Part Three of 
the TCA ‘in the event that the [UK] no longer gives effect to the [ECHR] domestically, notably in such way as to 
no longer allow the Convention to be effectively relied upon by individuals before its domestic courts’. Commission 
statement on the role of the European Parliament in the implementation of the EU-UK Trade and Cooperation 
Agreement, Politico 27.4.2021, available at <https://www.politico.eu/wp-content/uploads/2021/04/27/20210422-
Statement-to-EP-renumbered.pdf>. The suspension on the grounds as proposed by the Commission is nothing but 
logical. In practice, this would most likely be the case should the UK denounce or amend the Human Rights Act in 
a way that it would no longer incorporate the rights set out in the ECHR. As the adherence to the ECHR is the pre-
requisite for the cooperation which will be terminated should the UK withdrawn from it, must the cooperation 
adequately be suspended also if the individuals are materially deprived from the ECHR rights, despite a formal 
adherence. 
263 As a recent example from October 2021, the European Parliament brought an action against the Commission 
concerning the rule of law mechanism, claiming that the Commission has failed to apply the Conditionality 
Regulation (EU/Euratom 2020/2092 OJ L 433I). In its application, the European Parliament asks the Court to 
‘annul the Commission’s unlawful refusal to ensure the full and immediate application of Regulation 2020/2092’. 
Case C-657/21 Parliament v Commission (case in progress).  
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institution has failed to act, in infringement of the Treaties. To challenge the implied decision 

not to trigger the suspension might, however, be difficult. 

An omission by an EU institution may under certain conditions be deemed to have a ‘positive 

legal effect’ and consequently capable of review under Article 263 TFEU. In Eurocoton and 

Others v Council, the Court held that the Council’s failure to adopt the proposal for a regulation 

submitted by the Council had ‘all the characteristics of a reviewable act’ within the meaning of 

Article 263 TFEU, in that it produced ‘binding legal effects capable of affecting the appellants’ 

interests.’264 Although the preparatory acts leading to final decision may not be subject to the 

review,265 it is established that 

where a text organises a preliminary procedure allowing certain persons to ask the Commission to 
submit a proposal for an act the refusal by the Commission to submit a proposal is an act that is 
open to challenge. In effect, that refusal, first, concludes the preliminary procedure initiated on the 
basis of that text, and second, excludes the commencement of the procedure for the adoption of 
the act itself. Such a refusal expresses the definitive position of the Commission and produces 
binding legal effects and, therefore, may be subject of an action for annulment.266 

Now the problem that arises both in relation to annulment action and failure to act under 265 

TFEU is the Commission’s wide discretionary powers. For the latter procedure, it might be 

difficult to establish that there indeed was an obligation to act.267 In relation to infringement 

proceedings against Member States, the EU courts have consistently held that the Commission 

is not bound to commence proceedings provided for in Article 258 TFEU but has in that regard 

a wide discretion,268 and that the exercise of this discretion does not itself entail any obligation 

incumbent on the institution.269 

Similarly in relation to the TCA, the proposal for a decision to suspend Part Three of the TCA 

is at most a discretionary act initiating the relevant procedure without which the Council cannot 

act.270 It is the Commission’s prerogative to assess the appropriateness of a proposal, and in 

 
264 Case C-76/01 P Eurocoton and Others v Council [2003] EU:C:2003:511, para 67. 
265 Case 60/81 IBM v Commission [1981] EC:C:1981:264, para 10. Similarly, cases C-521/06 Athinaïki Techniki v 
Commission [2008] EU:C:2008:422, para 42; T-310/18 EPSU and Goudriaan v Commission [2019] 
EU:T:2019:757, para 22. 
266 Case T-310/18 EPSU and Goudriaan v Commission [2019] EU:T:2019:757, para 27 and the case-law cited 
therein. 
267 Case T-277/94 AITEC v Commission [1996] EU:T:1996:66, para 69. 
268 Case 247/87 Star Fruit v Commission [1989] EU:C:1898:58, para 11; Case T-277/94 AITEC v Commission 
[1996] EU:T:1996:66, para 28. 
269 Case T-277/94 AITEC v Commission [1996] EU:T :1996 :66, para 68. 
270 Opinion of AG Pikamäe in Case C-928/19 P EPSU v Commission [2021] EU:C:2021:38, para 51 
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accordance with the institutional balance ‘no other institution may require the Commission to 

adopt an initiative where it sees in that initiative no interests of the [EU]’.271 

Another issue is the intensity of the judicial review of the contested decision. While the 

Commission’s refusal to set forth a proposal is open to challenge, 

it is clear from settled case-law that where an institution must carry out complex assessments, 
judicial review is, in principle, confined to verifying that the relevant rules governing procedure 
and the duty to give reasons have been complied with, that the facts relied on have been accurately 
stated and that there has been no error of law, manifest error in the assessment of the facts or 
misuse of powers […]. Judicial review must be limited in that way in particular when the EU 
institutions, as in the present instance, have to, first, take account of potentially divergent interests, 
such as the general interest of the European Union and that of the social partners, and, second, 
take decisions that involve policy choices.272 

When an EU institution must reconcile divergent interests and thus select options within the 

context of the policy choices of their responsibility, lawfulness of a discretionary measure can 

be affected only if it is ‘manifestly inappropriate’ having regard to the objective pursued.273  

Obviously, it is not reasonable to assume that the Commission indeed would refuse to set forth 

a proposal for the suspension of the Part Three had the fundamental rights infringements been 

evident and continuing cooperation would ultimately violate the rights enshrined in the 

Charter.274 However, the consequences of human rights violations may not always be this 

straight-forward.  

It must be recalled that, for example, some of the level playing field rules are entirely excluded 

from the dispute settlement rules. These matters are to be solely discussed within the Partnership 

 
271 Opinion of AG Pikamäe in Case C-928/19 P EPSU v Commission [2021] EU:C:2021:38, para 71. 
272 Case C-928/19 P EPSU v Commission [2021] EU:C:2021:656, para 96. 
273 Cases C-280/93 Germany v Council [1994] EU:C:1994:376, paras 90-91; C-150/94 United Kingdom v Council 
[1998] EU:C:1998:547, para 87; C-17/98 Emesa Sugar [2000] EU:C:2000:70, para 53. 
274 ‘[T]he question of a possible infringement of fundamental rights by a measure of the Community institutions 
can only be judged in the light of Community law itself. The introduction of special criteria for assessment 
stemming from the legislation or constitutional law of a particular Member State would, by damaging the 
substantive unity and efficacy of Community law, lead inevitably to the destruction of the unity of the Common 
Market and the jeopardizing of the cohesion of the Community’; Case 44/79 Hauer v Land Rheinland-Pfalz [1979] 
EU:C:1979:290, para 14. The level of protection is determined in EU legal order ‘in accordance with the ideas 
common to the constitutions of the Member States’; Joseph Weiler, The constitution of Europe: “Do the new 
clothes have an emperor?” and other essays on European integration (Cambridge University Press 2005, 5th 
printing) in which he discusses the high-low conundrum of ‘fundamental boundaries’. The Member States’ have 
no possibility to react should the cooperation under the TCA endanger their higher constitutional guarantees. 
Considering the above, this seems however to be the case irrespective of the form of the agreement; the level of 
protection would be the same in case of mixed agreement yet the means available for the Member States to react 
could be different. 
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Council. On the other hand, the notification of a suspension (of Part Three) comes with a 

procedural requirement to discuss the affair.275 It will be talked through in the Partnership 

Council, with aim to reduce the scope of the suspension or to postpone its entry into effect or 

even to withdraw it. What if the ‘divergent interests’ collide? 

It unfortunately cannot be completely ruled out that the notification of suspension would trigger 

other issues in the Partnership Council. Both the EU and the UK may at any time even recourse 

to the ultimatum. It is of course rather far-reaching to assume that intention to suspend part of 

the cooperation would lead to the termination of the whole TCA. This possibility must, however, 

be recognized. Should either wave the possibility for the cooperation to be ceased, it surely is 

efficient way to get the other at the table, to seek a compromise. 

The stakes can be high. When assessing the appropriateness of the proposal for suspension, the 

Commission must be aware of the potential consequences that may follow the notification. The 

current political climate may also play a role. If the alleged deficiencies in the UK are not 

‘manifest’, the Commission might, the argument goes, be reluctant to come up with a proposal 

for the suspension if that would potentially endanger, say, the level playing field.276 The 

disruptions in the relationship between the EU and the UK are of possibility, or, that the 

cooperation between them falls to a level that is ‘neither desirable nor in the Union interest’277. 

Such a possibility exists, of course, also in disputes in relation to other areas covered by the 

TCA. My criticism here is directed towards the institutional set-up of the TCA in which the 

fundamental right concerns may, to put the point most cynically, ultimately be subjected to 

political horse-trading beyond the reach of the courts. 

As a final note: even where the decision for suspension for law enforcement and judicial 

cooperation had successfully taken place within the Council, its result is uncertain - the 

consequences of fundamental rights violations depend on the solution reached within the 

Partnership Council. 

 
275 Article 693(7) TCA. 
276 In this context, I would like to add that the Council’s decisions of signature and conclusion both stress the 
importance to empower the Commission to take remedial measures ‘in cases of breaches of certain provisions of 
the [TCA] or non-fulfilment of certain conditions, in particular with regard to trade in goods, the level playing 
field, road transport, aviation safety, fisheries and Union programmes’. Neither of the decisions mention the law 
enforcement and judicial cooperation nor consider the conditions of the cooperation contained in Part Three. 
277 Council Decision (EU) 2020/2252, recital 16. 
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Excursion: Locus standi? 

Brexit has resulted in several applications by individuals for annulment action before the EU 

courts. Private persons have sought to annul the Council decisions both on the conclusion of the 

Withdrawal Agreement278 and on the provisional application of the TCA279. The General Court 

has held that decisions approving the conclusion or application of an international agreement 

are not included into concept of ‘regulatory act’ within the meaning of Article 263 TFEU and 

consequently declared actions inadmissible. All cases in relation to the Withdrawal Agreement 

are currently280 under appeal. The Court has not yet confirmed whether the contested decisions 

should be classified as regulatory acts. 

In its assessments, the General Court has given importance on the hierarchy of norms281 and 

democratic legitimation of the contested decisions. The latter is worth citing here a bit 

extensively: 

The withdrawal agreement was concluded on behalf of the [EU] by the Council, after obtaining 
the consent of the Parliament, in accordance with the procedure laid down in Article 50(2) TEU. 
[…] It follows that the contested decision introduces into the EU legal order rules, contained in 
the withdrawal agreement, which are characterised by a particularly high democratic 
legitimation, like those contained in a legislative act. It is precisely the particularly high 
democratic legitimation of legislation adopted in accordance with a procedure providing for the 
participation of the Council and the Parliament which justifies the refusal to relax the conditions 
under which individuals may bring actions for annulment […].282 

The counterargument for the General Court’s finding would be that, as Menzed rightly observes, 

the required formal approval of the Parliament ‘hardly compensates for its limited capacity to 

influence the actual treaty-making process’.283 Clearly, the motion of democratic legitimation 

 
278 Orders T-252/20 Silver and Others v Council [2021] EU:T:2021:347, under appeal; T-198/20 Shindler and 
Others v Council [2021] EU:T:2021:348, under appeal; T-231/20 Price v Council [2021] EU:T:2021:349 not 
published, under appeal. 
279 Order T-157/21 RG v Council [2021] not yet reported. 
280 Before February 2022. 
281 ’In that regard, first, it should be noted that, like any international agreement concluded by the [EU], an 
agreement setting out the arrangements for the withdrawal of a Member State binds the EU institutions and takes 
precedence over the acts they lay down […]. It follows from that primacy of international agreements concluded 
by the [EU] over secondary legislation that the withdrawal agreement has, within the hierarchy of norms, a higher 
rank than other acts of general application, both legislative and regulatory. It follows that the contested decision 
introduces into the EU legal order rules, contained in the withdrawal agreement, which prevail over legislative and 
regulatory acts and which cannot, therefore, themselves be of a regulatory nature’; T-198/20 Shindler and Others 
v Council [2021] EU:T:2021:348, paras 71-73. 
282 T-252/20 Silver and Others v Council [2021] EU:T:2021:347, paras 85-86 (emphasis added). 
283 Mario Mendez 2013 (n 156), 290 (fn 8). 
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should not have been applicable to RG v Council284 in which the provisional application of the 

TCA was challenged. The General Court, however, was satisfied to apply its previous reasoning 

by analogy also to the decisions authorising the signing and provisional application of an 

international agreement. 

Be that as it may, the European Parliament formally has no role in decision-making under Article 

218(9) TFEU.285 Consequently, following the suggestion of the General Court, absence of 

democratic legitimation of the decision-making should therefore advocate for relaxation of the 

restrictive standing criteria. 

While the both the EU and the UK reaffirm their respect for democracy, rule of law and human 

rights that form the basis for cooperation between the parties, 

It will further need to be reviewed if and how an individual can claim a violation of his human 
rights under the TCA. While Part III of the TCA stipulates the rules governing invasive actions 
such as surrender, the reference to the human rights conventions is rather generic, simply noting 
that the TCA does not modify existing obligations, rather than actively guaranteeing those.286 

Eventually, the claims can be brought to the ECtHR. It is beyond the scope of this contribution 

to consider in detail the potential role of the Strasbourg court in monitoring the implementation 

of the agreement, and I shall limit myself to the following remark. It is common knowledge that 

the ECtHR may not examine (pure) EU act if the contracting parties (Member States) have not 

been involved (in)directly so as to the alleged violations could be attributed to the impugned 

states.287 On the other hand, if an application is declared admissible ratione personae, to what 

degree the Bosphorus288 presumption applies?289 

 
284 Order T-157/21 RG v Council [2021] not yet reported. 
285 Article 218(9) TFEU does not require that the European Parliament’s consent is obtained before a decision 
forming a Union position is taken within the Council. The Parliament must, however, be immediately and fully 
informed at all stages of the procedure. Infringement of Article 218(10) TFEU may lead to the annulment of the 
contested EU act. The Court has stressed the need to ‘ensure that the Parliament is in a position to exercise 
democratic scrutiny of the European Union’s external action’; Cases C-658/11 Parliament v Council [2014] EU:C: 
2014:2025, para 79; C-263/14 Parliament v Council [2016] EU:C:2016:435, para 80. 
286 Sören Schomburg, ‘General provisions under the EU-UK Trade and Cooperation Agreement’, 12 New Journal 
of European Criminal Law 202 (2021), 207-8. 
287 Connolly v. 15 member states of the European Union [2008] App. No. 73274/01.  
288 Bosphorus v. Ireland [2005] App. No. 45036/98. 
289 ‘In [Avotiņš v Latvia [2016] App. No. 17502/07], Strasbourg came very close to rebutting the Bosphorus 
presumption, which would have led to a major normative conflict between the law of the EU and the Convention, 
in particular for Latvia, the Member State involved. It therefore seems that the European Court of Human Rights 
may not be inclined to shy away from direct judicial competition with the European Court of Justice in the future’; 
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It is difficult to estimate to what extent the EU institutions’ decisions in relation to the TCA will 

be challenged before the EU courts. This naturally also depends on how the EU and the UK 

honour their commitments proclaimed in the TCA. To provide complete system of legal 

protection for individuals, it would be desirable to relax the standing requirements under Article 

263 TFEU and allow the individuals to challenge the decisions of the EU institutions. The 

Plaumann-critic feels very topical: should the suggestion of Advocate General Jabocs290 be re-

considered? 

  

 
Paul Gragl, ‘An Olive Branch from Strasbourg? Interpreting the European Court of Human Rights’ Resurrection 
of Bosphorus and Reaction to Opinion 2/13 in the Avotiņš Case’, 13 European Constitutional Law Review 551 
(2017), 552. 
290 Opinion of AG Jacobs in Case C-50/00 P Unión de Pequeños Agricultores v Council [2002] EU:C:2002:197. 
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^. Epilogue 

exceptional adj. 1 forming an exception. 2 unusual; not typical (exceptional circumstances). 3 
unusually good; outstanding.291 

A core premise of this thesis has been the exceptionality of the Brexit agreement. I have 

examined the circumstances in which the decision was taken and at what it was built on, and the 

institutional framework in which the implementation is supervened, and the interpretation of the 

agreement taken. I have outlined the constraining effects of the agreement for the Member States 

and pondered the means available to address fundamental rights concerns. The discussion above 

indicates that the well-advocated exceptionality extends to each of these areas. 

This special nature of the TCA is explainable by the scope of the agreement. The EU and the 

UK ended up organising their relationship in one single association agreement which covers 

everything from trade (a giant Title itself) to fisheries and social security coordination, from law 

enforcement and judicial cooperation to participation in Union programmes. The urge to seek 

one solution in pressing deadline has inexorably required creativity from the drafters as well. 

The findings of this thesis indicate that the justification of an international arrangement on the 

grounds of exceptional circumstances does not, however, hold. The argument is that there are 

several reasons to question the legitimacy of an external action of the Union that is the 

conclusion of the TCA in current form and way.  

If within the EU ‘every action is preceded by the question of who is competent’,292 my 

submission has been that this time the competence-analysis was not sufficient prior 

conclusion.293 I find it regrettable that the practical consequences of the decision-making within 

the Council were not considered in sufficient manner. Compared to other recent free trade 

agreements such as the EUSFTA and CETA, the Union competences are exercised in unusual 

way under the TCA. I again refer to Part Three of the agreement, in which the shared 

 
291 R. E. Allen (ed), The Concise Oxford Dictionary of Current English, 8th edition (Oxford: Clarendon Press 1990), 
407. 
292 Christina Eckes 2020 (n 200), 99. 
293 In the same vein, I shall refrain from extending this conclusion to any other legal advice given by the CLS. Its 
writings are confidential and rarely granted access to, and I do not currently have for comparison any other legal 
advice delivered in course of negotiating of free trade or association agreement with a third country. Admittedly, 
it is also difficult to estimate to what extent the CLS’ opinion encouraged the decision-making within the Council. 
I dare to suggest that it at least facilitated it, in lack of the opinion of the Court. 
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competences between the Union and its Member States are exercised by the EU only. The 

practice adopted in relation to the Council of Europe instruments also limits the Member States’ 

ability to act in their international capacity. The prior national commitments are now replaced 

by another international covenant that is binding on the Member States under EU law which 

appears, as has been suggested above, to extend the loyalty obligation. 

Turning to the institutional arrangements and the framework in which the future cooperation 

will be steered, the Member States’ non-existent role in the joint bodies established by the TCA 

is unsatisfactory. At the EU level, the decisions forming a Union position will be taken in the 

Council by qualified majority irrespective whether issue at hand falls within the exclusive of 

shared competence of the EU. The European Parliament formally has no role in this process 

either. 

When the question of the competences is combined with the limited role of Member States, this 

seems to result in overall marginalisation of the Member States. Whereas the economic 

cooperation between the EU and the UK is now in its place, the internal disarray only may begin. 

Plausible is that this marginalisation results in judicial pushback or other internal conflicts 

between the EU institutions and the Member States. I acknowledge the pessimistic nature of this 

suggestion but refer to my consideration on the extended duty of cooperation under the TCA 

and the limited possibility for the Member States to influence decision-making at the EU level 

in relation to the UK. Eckes makes a valuable observation here: 

The constitutional challenge is to justify EU external actions and the restraining consequences 
they have for Member States. Without such continuous justification on Member States’ 
commitment to the common cause, EU external relations and their constraining effects on Member 
States may become a powerful argument against European integration.294 

Her observation is fair and of serious concern. The EU must acknowledge the consequences of 

EU external actions and be also aware of the far-reaching implications that may follow its policy 

decisions. Without appropriate justification of the Member States loyalty obligation, plausible 

is that sovereignty claims, corresponding to the arguments for Brexit, could surface. 

As for the deficiencies identified in relation to the approval procedure, the lack of transparency 

and absence of legal scrutiny both represent alarming fashion in EU external relations. The 

 
294 Christina Eckes 2020 (n 200), 104. 
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Commission’s choice to introduce the content of the agreement at the eleventh hour represents, 

it is submitted, a sign of profound disloyalty towards the Member States. The TCA was an effort 

of the Union, and it was for the Member States to approve the outcome of the negotiations for 

the common good: 

Voilà la proposition d’accord que nous allons présenter au Conseil, qui réunit les 27 
gouvernements - et chacun d’entre eux aura la possibilité, la responsabilité, de se prononcer 
[…].295 

International agreements such as the TCA carry within practical consequences to the daily life 

of the EU citizens. Bearing this in mand, openness can have an important ‘catalysing function’296 

of sparking off public debate which contributes to the legitimisation the considerations 

underpinning EU external action. In the times of euroscepticism, transparency is a powerful 

tool. 

It has been submitted that the exceptionality of the agreement would in fact have advocated in 

favour legal scrutiny and resort to the opinion procedure. While there no longer is choice but to 

let bygones be bygones, I believe the usefulness to outline the following observations. To begin 

with, I have expressed my disapproval of the rejection of mixity for the sake of simpler 

procedure. Similarly, while the length of the opinion procedure may be ‘painful’, the legal 

certainty following the scrutiny of the Court should be worth waiting. It must be recalled that 

the international agreements are more difficult to amend than internal legislation. As for the 

TCA, the UK has in numerous occasions expressed its reluctance to align its domestic law with 

the EU’s. It is therefore not granted that the UK would accept adaptations to the TCA to 

accommodate (possible) requirements of EU law which supports the argument of the relevance 

of the Court’s opinion prior conclusion of international arrangements. 

In addition, the content of the agreement and solutions adopted thereto are unprecedented. The 

dispute settlement mechanism, for example, is incredibly complex. The major exclusions from 

the arbitral proceedings and multiple alternative dispute settlement mechanisms would deserve 

a study of their own. I only have scratched the surface by considering the political dispute 

settlement mechanism available in judicial matters. If the activity of joint committees has been 

 
295 Remarks by Chief Negotiator Michel Barnier at the press conference on the outcome of the EU-UK negotiations, 
24 December 2020, available at <https://ec.europa.eu/commission/presscorner/detail/en/SPEECH_20_2533>. 
296 Deidre Curtin 2013 (n 89) 456. 
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‘perceived as less dangerous for the autonomy of the EU legal order than external judicial 

control’,297 considering the comprehensive mandate of the Partnership Council and other joint 

bodies and the potentially extensive implications of their decisions it is unclear whether the 

traditional line of argumentation would still hold.  

The (formal) detachment of the TCA from EU law guaranteed that there was no need to 

accommodate prior involvement of the Court with jurisdiction to give interpretations of ‘EU 

concepts’. The difficulty that follows from the institutional set-up of the TCA is that matters 

covered by the agreement will be discussed in greater detail beyond the reach of any court. The 

extensive reliance on diplomatic channels in solving disputes is untested and without precedent 

in EU legal order. I have expressed the difficulties to square with the choice to subject 

fundamental rights violations or rule of law concerns to political deliberations. The same 

naturally applies for other policy areas covered by the agreement that are excluded from the 

scope of any court proceedings. The avoidance for legal scrutiny during conclusion proceedings 

appears, unfortunately, to result in even greater diverge from law and judicial review. 

The findings of this thesis demonstrate that the legitimacy concerns expressed here are not just 

a matter of (approval) procedure but also of substance. In fact, the preliminary examination on 

the substance of the agreement, Part Three in particular, reflects the legitimacy concerns 

expressed as regards the content of the TCA back to the procedure, highlighting the importance 

of adequate scrutiny in order not just to deal with ‘check marks’ of formal procedural rules, but 

to attain a stronger constitutional approval for an external action of the Union. 

The cost-benefit-analysis has two dimensions. While negotiating the Brexit agreement, the 

emphasis appears to have been in the latter298 only, that is, in the efforts to avoid no-deal 

scenario. Accordingly, the outcome of the negotiations has consistently been introduced as 

celestial solution to this pressing need. Though it is impossible to scry all the potential effects 

of the agreement, the findings of this humble contribution stress the need to draw attention to 

the potential costs of an external action as well. It is suggested that, overall, there is room for 

 
297 Emanuel Castellarin 2019 (n 212) 218. 
298 As for the other party, the UK government has not abandoned the ‘benefit narrative’. See, eg, UK Government 
report of January 2022, The Benefits of Brexit: How the UK is taking advantage of leaving the EU. Available at 
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1054643/bene
fits-of-brexit.pdf>. 
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improvement in guaranteeing the legitimacy and gaining stronger constitutional approval for the 

EU external actions. As an alternative for compromising its founding values, the EU could 

practise what it preaches. Instead of opting, for example, for politicisation of fundamental rights, 

the EU could - then indeed credible and powerful - insist the third state in question to accept 

condition imperative for the cooperation that is the respect for core EU values - also within the 

EU. 


