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Abstract: This study aims to make a preliminary assessment of the role that the new ILC 

Draft PERAC principles could play in the OPT. It argues that the application of standards 

and norms protecting or compensating for the environmental damage in times of armed 

conflict has been highly influenced by the political context. At the same time, it finds that 

two of the main causes of the environmental challenges in the OPT are Israel’s activities 

and the lack of environmental regulations for companies operating in the occupied 

territory. In addition, the Palestinians face serious difficulties in accessing justice. There 

is a domestic lacuna since Palestinian courts have limited competences and the Israeli 

Courts have showed bias towards Palestinians. Internationally, it is highly unlikely that 

Israel will accept the ICJ’s voluntary jurisdiction, and it is doubtful that the case before 

the ICC is adequate to tackle the systemic oppression in the OPT. On the other hand, since 

Palestine is becoming a party to different agreements and treaties, it can now use the 

dispute settlement mechanisms established in MEAs which Israel has also ratified, such 

as the Basel Convention. This has enabled Palestine to bring complaints against the illegal 

transfer of hazardous waste by Israel to the OPT. This showed that what is required is a 

change in the Israel’s practices and policies or more available dispute settlement 

mechanisms. Finally, it finds that the ILC Draft PERAC principles are unlikely to force 

a change in Israeli practices. At the same time, for the time being, they do not establish 

any forum or dispute settlement mechanism. Thus, their role and impact on the OPT is 

limited. Nevertheless, because of their innovations and clarity, they offer a new 

framework of understanding that can be highly beneficial in diplomatic relations, 

educational purposes, and in the formation of expectations and demands. Moreover, it 

will support and offer an additional legal language in the different strands of activism ad 

advocacy led by Palestinian NGOs.
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INTRODUCTION 

Armed conflicts constitute a cause and consequence of environmental destruction 

and decline. However, the urgent need to address humanitarian aspects of the conflict has 

historically overshadowed the protection of the environment in war time. In fact, its legal 

protection is a relatively modern concern and did not arise until the 70s and the Vietnam 

War. This preoccupation led to the adoption of the ENMOD Convention and the inclusion 

of two provisions, articles 35 and 55, to the Additional Protocol I (API). However, 

exacerbated by climate change and because much more evidence is available, the 

protection of the environment in relation to armed conflicts (PERAC) is gaining 

momentum in international affairs again. This is represented by serval developments such 

as the resolutions of the UN Environment Assembly (UNEA) in 2016 and 20171, the 2016 

Policy Paper on Case Selection and Prioritizations of the Office of the Prosecutor of the 

International Criminal Court (ICC)2, the 2019 Geneva List of Principles on the Protection 

of Water Infrastructure in 20193, the updated 2020 ICRC Guidelines on the Protection of 

the Natural Environment in Armed Conflict for Military Manuals4, he 2020 Principles for 

Assisting Victims of Toxic Remnants of War”5 and, especially, the International Law 

 
1 UNEA, UNEP/EA.2/RESO.15, “Protection of the Environment in Areas Affected by Armed Conflict”, 4 

August 2016; UNEP/EA.3/RES.1, “Pollution mitigation and control in areas affected by armed conflict or 

terrorism”, 30 January 2018.  

2 This Paper states the interest in prosecuting Rome Statute crimes committed by means of or that result in 

the destruction of the environment, the illegal exploitation of natural resources or the illegal dispossession 

of land. See ICC OTP, Policy Paper on Case Selection and Prioritisation, 15 September 2016, para 41, 

available at: https://www.icc-cpi.int/itemsDocuments/20160915_OTP-Policy_Case-Selection_Eng.pdf  

[last accessed 14 August 2022].    

3 The Geneva Water Hub and the Platform for International Water Law of the University of Geneva, 

“Geneva List of Principles on the Protection of Water Infrastructure” (2019), available at 

www.genevawaterhub.org/sites/default/files/atoms/files/gva_list_of_principles_protection_water_infra_w

ww.pdf [last accessed 14 August 2022].     

4 ICRC, “2020 Guidelines on the Protection of the Natural Environment in Armed Conflict” (2020), 

available at www.icrc.org/en/document/guidelines-protection-natural-environment-armed-conflict-rules-

and-recommendations-relating [last accessed 14 August 2022].    

5 Harvard Law School International Human Rights Clinic and Conflict and Environment Observatory, 

“Confronting Conflict Pollution: Principles for Assisting Victims of Toxic Remnants of War” (2020) 

available at http://hrp.law.harvard.edu/wp-content/uploads/2020/09/Confronting-Conflict-Pollution.pdf  

[last accessed 14 August 2022].      

https://www.icc-cpi.int/itemsDocuments/20160915_OTP-Policy_Case-Selection_Eng.pdf
http://www.genevawaterhub.org/sites/default/files/atoms/files/gva_list_of_principles_protection_water_infra_www.pdf
http://www.genevawaterhub.org/sites/default/files/atoms/files/gva_list_of_principles_protection_water_infra_www.pdf
http://www.icrc.org/en/document/guidelines-protection-natural-environment-armed-conflict-rules-and-recommendations-relating
http://www.icrc.org/en/document/guidelines-protection-natural-environment-armed-conflict-rules-and-recommendations-relating
http://hrp.law.harvard.edu/wp-content/uploads/2020/09/Confronting-Conflict-Pollution.pdf
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Commission’s (ILC’s) Draft PERAC Principles. This period has been claimed to be the 

decade that has witnessed the most important developments in the PERAC legal 

framework and has been celebrated by advocates and scholars.6  

Special attention is being given to the ILC principles for two main reasons. First, these 

27 non-binding principles are not limited to regulating the protection of the environment 

during the hostilities, but rather extend their time perspective to deal with all phases of 

the conflict: before, during and after. Secondly, they have not only been based on 

International Humanitarian Law (IHL), but have also been nourished by other branches 

of law such as International Human Rights Law (IHRL) and International Environmental 

Law (IEL). Moreover, this holistic temporal approach has allowed the Commission's 

Special Rapporteur to include in her work the environmental protection in situations of 

occupation.7 These situations are often disregarded as they are very specific conflicts that 

vary greatly from case to case and can even resemble peacetime. In fact, not only have 

they received little attention from academics until now, but the specific laws of 

occupation do not mention any direct protection to the environment.  

The most representative case of occupation is the Occupied Palestinian Territories (OPT), 

and organizations in the field have been documenting over all these years not only the 

most obvious environmental problems - being, for example, a territory that is very prone 

to droughts and that will be strongly affected by climate change - but also the 

consequences that Israel's policies have on the deterioration of the Palestine’s 

environment.8 These principles represent the first legal document that explicitly and 

clearly sets out the obligations that the Occupying Powers have with respect to the 

Occupied Territory and the protected population. Therefore, they have raised great 

expectations.  

 
6 Doug Weir and Stavros Pantazopoulos, ‘Feasibility Study: An Implementation Vehicle for the 

International Law Commission’s Draft Principles on the Protection of the Environment in Relation to 

Armed Conflicts’ (CEOBS, 2020), 6. Available at: 

https://um.fi/documents/35732/0/CEOBS_An+implementation+vehicle+for+the+International+Law+Co

mmission+on+the+Protection+of+the+environment+in+relation+to+armed+conflicts.pdf/197ee9ae-5f1e-

2732-4ad9-1099f4b66b76?t=1614077308636 [last accessed 14 August 2022].    

7 Marja Lehto “Armed conflicts and the environment: The International Law Commission’s new draft 

principles” (2020) RECIEL Vol.29, Issue 1, 67.  

8 See for example: Human Rights Council A/HRC/40/73 Report of the Special Rapporteur on the situation 

of human rights in the Palestinian territories occupied since 1967, 15 March 2019. 

https://um.fi/documents/35732/0/CEOBS_An+implementation+vehicle+for+the+International+Law+Commission+on+the+Protection+of+the+environment+in+relation+to+armed+conflicts.pdf/197ee9ae-5f1e-2732-4ad9-1099f4b66b76?t=1614077308636
https://um.fi/documents/35732/0/CEOBS_An+implementation+vehicle+for+the+International+Law+Commission+on+the+Protection+of+the+environment+in+relation+to+armed+conflicts.pdf/197ee9ae-5f1e-2732-4ad9-1099f4b66b76?t=1614077308636
https://um.fi/documents/35732/0/CEOBS_An+implementation+vehicle+for+the+International+Law+Commission+on+the+Protection+of+the+environment+in+relation+to+armed+conflicts.pdf/197ee9ae-5f1e-2732-4ad9-1099f4b66b76?t=1614077308636
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Through the analysis of data and documents from various sources, such as 

UNEP’s and other international organizations’ reports, ILC official records and 

documents, submissions from states and non-state actors, as well as scholar and expert 

studies related to PERAC and the principles, this study aims to dissect the characteristics 

of the Palestinian context - its environmental, governance and legal conditions - and the 

ILC Draft PERAC principles - their content, acceptance and implementation - to analyse 

what role these latter can have regarding the protection of the environment in the OPT. 

Due to the political constraints of the conflict and the non-binding nature of the principles, 

the starting point of the study is that these are expected to play a limited role as a new 

legal framework. 

To test this premise, the analysis is divided in three chapters. The first chapter aims to 

introduce the reader to the multifaced relationships between the environment and armed 

conflicts as well as to explain the periodization and legal development of PERAC. In 

addition, the characteristics that define this legal development are spotted to warn about 

the difficulties that may also arise when implementing or analysing the PERAC 

Principles. Chapter 2 delves into the case study. It briefly introduces the conflict between 

Palestine and Israel and exposes the environmental crisis in the OPT and the factors that 

are contributing to it. Then, two types of challenges in relation to this environmental 

situation are explained: the governance and the procedural injustice. Whereas the first one 

relates to the impossibility of collaboration between the two territories, the second one 

has to do with the difficulties that Palestinians have in accessing both domestic and 

international justice. Build on these two previous chapters, the third and final one presents 

the characteristics of the ILC’s Draft PERAC principles and how they can contribute to 

overcoming the identified obstacles. First, the innovations incorporated - the temporal 

perspective and the inclusion of different branches of law - and the development of the 

specific laws of occupation are studied. Subsequently, the implementation problems - its 

normative nature and the opposition of States- are discussed to reach the final section in 

which the different implications that these Principles can have in the OPT are explained. 

Finally, some conclusions are drawn. 
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CHAPTER I 

The multifaced relationship between environment and war and the legal 

development of PERAC 

1. Destruction of the Environment: cause and consequence of war 

War, military conflict, and mass violence constitute a cause and consequence of 

environmental destruction and decline. However, the environment has been a silent 

victim of warfare. Armies have historically targeted and used the environment as a 

weapon: from salting the enemy’s land, to poisoning water sources, to just set fire to oil 

wells and create massive fires.9  These images demonstrate that armed conflicts (and 

occupations) have devastating effects on natural resources and yet, its protection had had 

a low policy priority in conflict settings. The urgent need to reduce human suffering have 

overshadowed it, leaving the environment to be considered a property, a resource or just 

an element that constitutes an obstacle or advantage on the battlefield.10  

In opposition to that belief, scholars and experts recently have tried to demonstrate that 

mass violence and the environment intersect in many different but important ways. As 

Rachel Killean argued, not only the environmental destruction can be a cause of mass 

violence and the conduct of mass violence can cause environmental destruction, but also 

the continued impacts of that destruction can be a barrier to long-lasting peace.11 For 

example, the environment constitutes a cause of war when unequal, unfair or 

unsustainable use of natural resources leads to poverty and this latter act as a powerful 

recruitment tool for rebel groups and a motivation to start or continue a conflict.12  

At the same time, different ways exist in which war can cause environmental destruction. 

For example, the environment may be directly attacked as a means of depriving a 

population of food, water and shelter; environmental devastation can accompany other 

tactics which entail grave human rights violations; environmental destruction can result 

 
9 Rosemay Rayfuse (ed.) War and the Environment: New Approaches to Protecting the Environment in 

Relation to Armed Conflict (BRILL 2014), p. 1. 

10 Emma Hakala & Freek van der Vet “Protecting the environment during armed conflict from principles 

to implementation” (2021) Briefing Paper 311, FIIA, p. 3. 

11 Rachel Killean, “From ecocide to eco-sensitivity: ‘greening’ reparations at the International Criminal 

Court” (2021), The International Journal of Human Rights, Vol.25, No. 2, 323, pp.325-327.   

12 Ibid. 
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from a conflict when a party carries out natural resource exploitation to fund their 

campaigns (or settlements); or conflict can result in “armed and lawless societal” that can 

severely impact the environment.13 In more general terms, during armed conflicts the 

environment can been targeted as a “victim” when is deliberately damaged or a “weapon” 

of warfare to secure a military advantage.14  

On another note, the destruction of the environment can impact the pool of resources 

available for social reconstruction, making the restoration of peace more difficult.15 

Moreover, the ongoing impacts of conflict-related environmental destruction and the 

underlying and unresolved tensions around access to natural resources make a return to 

conflict or a continuation of it more likely. To achieve long term peace in some conflicts, 

these underlying environmental issues must be resolved. 16 In a different sense, transitions 

from violence to peace also come with environmental costs since corporations and 

businesses interact with weakened institutions and socio-economic challenges, taking 

advantage of the situation.17  

In the specific context of an occupation, typical environmental damage includes 

looting and killing of species, scorched earth policies involving the destruction of 

agricultural areas and forests, the contamination of rivers and wells necessary for human 

subsistence, excessive natural resource exploitation, and environmental harm through the 

neglect of maintenance of facilities, such as natures reserves, coal mines, and dams. 18 

While these situations have been disregarded as less harmful for the environment than the 

 
13 Ibid; Carl Bruch, “All’s Not fair in (Civil) War: Criminal Liability for Environmental Damage in Internal 

Armed Conflict”(2001), Vermont Law Review 25, 695, p.699. 

14 For example, American used the environment as a weapon in order to seek a military advantage when 

they tried to alter natural weather patterns to cause flooding through rainfall during the Vietnam War. See 

more for example: Steven Freeland, Addressing the Intentional Destruction of the Environment during 

Warfare under the Rome Statute of the International Criminal Court (Intersentia 2015), pp.14-15.   

15 Rachel Killean (2021), pp. 326-327.  

16 See for example the situation of Darfur: UNEP, Sudan: Post-Conflict Environmental Assessment 

(Nairobi: UNEP, 2007), 8. 

17 See more: Rachel Killean (2021), p.327. and David M. Ong, ‘Prospects for Transitional Environmental 

Justice in the Socio- Economic Reconstruction of Kosovo’, (2017) Tulane Environmental Law Journal 30, 

no. 2, 217. 

18 Karen Hulme, 'Enhancing Environmental Protection during Occupation through Human Rights' (2020) 

10 Goettingen J Int'l L, 203. 
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conflict phase, environmental issues are a central point in Occupations. A clear example 

is the case study that we have chosen for this work. The environment supposes, as we will 

see in the following chapters, a key point in the dynamics and nature of Israel's occupation 

of the Palestinian territories. The control of clean water, the use of herbicides and 

chemical materials in Gaza to leave the land barren, the over-exploitation of natural 

resources carried out, for example, by the quarry companies or in the Dead Sea, or the 

disrespect of the companies to the environmental standards in the occupied territories are 

some of many examples that show the importance of the environment for the prolongation 

of the occupation and the life, health, and survival of the protected population.19  

2. The legal protection of the environment in relation to armed conflicts 

2.1.The periodization of PERAC and the road to the ILC Draft PERAC Principles 

Regardless of these multi-faced connections and its potential to transform nature 

and society, few international actors had examined the environmental consequences of 

military operations. Indeed, the deterioration of the natural environment during war time 

or occupation has not received the same attention than during peace time and its legal 

protection presents a relatively modern concern of the international community. 20 In that 

sense, the periodization of the legal development of PERAC can be divided into three 

phases, each one started by a different conflict: Vietnam in the 1970s, the first Gulf War 

in 1991 and the subsequent conflicts of the late 1990s beginning of the 2000s. 

First, there seems to be a consensus that places the beginning of this international concern 

in the 70s and the Vietnam War, in which three military strategies resulted in extensive 

environmental harm.21 These were the use of herbicide, the “Rome plows”22 and high-

explosive bombs. For nine years, 20 million gallons of herbicides like Agent orange were 

sprayed from cargo planes over forests, crops, roads and villages in South Vietnam. The 

US troops left an estimated 10% of South Vietnamese territory destroyed. This, for good 

 
19 See for example: Al-haq “Pillage of the Dead Sea: Israel’s Unlawful exploitation of natural resources in 

the Occupied Palestinian Terriotires” (2012), available at: 

https://www.alhaq.org/cached_uploads/download/alhaq_files/publications/Dead-sea-web.pdf [last 

accessed 14 August 2022].    

20  Karen Hulme, War Torn Environment: Interpreting the Legal Threshold (Brill, 2004), 6–10.   

21 Ibid, p.6. 

22 Heavy caterpillar bulldozers used to remove trees and destroy cropland. 

https://www.alhaq.org/cached_uploads/download/alhaq_files/publications/Dead-sea-web.pdf
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reason, attracted strong condemnation for its devastating effects on ecosystems and 

human health and resulted in increased participation of states in the PERAC law-making 

process23: the Convention on the Prohibition of Military or Any Other Hostile Use of 

Environmental Modification Techniques (ENMOD) was adopted24 and two provisions, 

article 35(3) and 55, were included in the Protocol Additional to the Geneva Conventions 

(API)25. 

This international demand for environmental protection continued with the Gulf War. 26 

This shocked the international community because of its extensive destruction of natural 

resources and, specifically for the strategy of Iraq troops of ignite the oil wells in Kuwait. 

The UN Security Council established the United Nations Compensation Commission 

(UNCC) to address reparation claims regarding the occupation of Iraq in Kuwait and also 

was given the competence to adjudicate environmental claims, such as the F4 claims that 

were for damage to the environment.27 On the other hand, the UNGA issued resolutions 

dealing with PERAC and mandated the International Committee of the Red Cross (ICRC) 

to work on the issue. This came up with the 1994 Guidelines for Military Manuals and 

Instructions on the PERAC. Besides, the 1992 Rio Declaration was adopted, which its 

principle 24 deals specifically with PERAC28 and even the attempt to formulate a “Fifth 

Geneva” Convention took place.29 What we can see in this period is an increase of PERAC 

 
23 Stavros-Evdokimos Pantazopoulos “Diffuse Law-making: the case of law codification on the protection 

of the environment in relation to armed conflict” (2021), ESIL, IGPS Workshop, p. 3. 

24 Convention on the Prohibition of Military or Any Other Hostile Use of Environmental Modification 

Techniques (adopted 10 December 1976, entered into force 5 October 1978) 1108 UNTS 152 (ENMOD 

Convention).  

25 Articles 35(3) and 55, Protocol Additional to the Geneva Conventions of 12 August 1949, and relating 

to the Protection of Victims of International Armed conflicts (adopted 8 June 1977, entered into force 7 

December 1978) 1125 UNTS 3 (API) 

26 Karen Hulme, War Torn Environment (2004), p. 9.  

27 See more in: Cyme R. Payne and Peter Sand, Gulf War Reparations and the UN Compensation 

Commission: Environmental Liability (OUP 2011).  

28 Principle 24, 1992 Declaration on Environment and Development (Rio Declaration), 31 ILM (1992), 

874: “Warfare is inherently destructive of sustainable development. States shall therefore respect 

international law providing protection for the environment in times of armed conflict and co-operate in its 

further development, as necessary”.  

29 We are talking about the London Round Table Conference on “A Fifth Geneva Convention on the 

Protection of the Environment in Time of Armed Conflict” of 3 June 1991, organized by the London School 
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soft law documents and international organizations as well as non-governmental 

organizations starting to be implicated in the PERAC law-making process.30  

Finally, the various conflicts of the late 90s and early 2000s opened the next era of 

awareness among international community in which there has been a general 

acknowledgment that wars always entail environmental destruction.31 The increased 

number of available data and the numerous UN Environment Programme (UNEP) post-

conflict assessment demonstrated that the linkages between natural resources, 

environment and conflict were complex and multifaced. In particular, UNEP, who since 

Kosovo in 1999 conducted assessments in different territories such as Afghanistan, 

Albania or Iraq, formalized in 2001 a Post-Conflict Assessment Unit32, with the mandate 

of conducting post-conflict environmental assessment at the request of member states and 

to help integrate environmental and natural resource considerations into UN 

reconstruction, peacebuilding, and humanitarian assistance efforts.33  

Two of the most relevant UNEP reports in PERAC are “From Conflict to Peacebuilding: 

The Role of Natural Resources and the Environment”34 and “Protecting the environment 

during armed conflict: an inventory and analysis of International Law”35. Whereas the 

former was built on 12 real case studies and aimed to create a clear narrative around the 

role of environment and natural resources in armed conflicts, the latter identified the 

current gaps and weaknesses in the legal system when protecting the environment during 

armed conflict. This joint product of UNEP and the Environmental Law Institute (ELI) 

was based on the outcomes of an expert meeting of 20 leading international legal 

 
of Economics, Greenpeace and the Centre for Defence Studies, and the Ottawa Conference on the Use of 

the Environment as a Tool of Conventional Warfare of 10-12 July 1991.  

30 Stavros-Evdokimos Pantazopoulos (2021), supra note 23, p. 4. 

31 Carsten Stahn, Jens Iverson, Jennifer S. Easterday (eds.) Environmental Protection and Transitions from 

Conflict to Peace: Clarifying Norms, Principles, and Practices (OUP 2017), p.2. 

32 Later called Post-Conflict and Disaster Management branch (PCDMB) 

33 Ken Conca and Jennifer Wallace “Environment and Peacebuilding in War-torn Societies: Lessons from the UN 

Environment Programme's Experience with Postconflict Assessment” (2009) Global Governance Vol. 15, No. 4, 

485, p.486. 

34 UNEP “From Conflict to Peacebuilding: The Role of Natural Resources and the Environment” (2009), 

available at: https://wedocs.unep.org/handle/20.500.11822/7867   

35 UNEP and ELI “Protecting the environment during armed conflict: an inventory and analysis of 

international law” (2009), available at: https://postconflict.unep.ch/publications/int_law.pdf  

https://wedocs.unep.org/handle/20.500.11822/7867
https://postconflict.unep.ch/publications/int_law.pdf
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specialists held by UNEP and the ICRC in March 2009 in Nairobi36. In this meeting, 

experts convened their research on the role of different bodies of International Law – IHL, 

ICL, IEL, HRL- protecting the environment during armed conflict, and, more 

importantly, brainstormed the 12 concrete recommendations that concluded the report. 

This conference played a crucial role when it recommended to the International Law 

Commission (ILC)37 to “examine the existing international law for protecting the 

environment during armed conflict and recommend how it can be clarified, codified and 

expanded”.38As the Special Rapporteurs Marie Jacobsson and Marja Lehto stated, it was 

partly because the recommendation came from another UN body that the ILC considered 

it suitable for being placed on its long-term programme of work in 201139. And, indeed, 

in 2013 the ILC decided to include the protection of the environment in relation to armed 

conflicts in its programme of work.40 After 6 reports of the Special Rapporteurs and 

almost 10 years, these principles were adopted in a second reading this Summer 2022 in 

the 73rd Session and now they are expected to be discussed in the General Assembly of 

the UN.41  

It is important to note that this process was supported by the knowledge and legitimacy 

of the ICRC, which, as we already mentioned, in 1994 published its first Guidelines for 

Military Manuals and Instructions on the Protection of the Environment in Times of 

 
36 Ibid, p.4.  

37 The International Law Commission was established by the General Assembly in 1947 to undertake its 

mandate under article 13 (1) (a) of the Charter of the United Nations to initiate studies and make 

recommendations for the purpose of encouraging the progressive development of international law and its 

codification. 

38 UNEP and ELI (2009), supra note 35, pp. 6, 53. 

39 Marie Jacobsson and Marja Lehto “Protection of the Environment in Relation to Armed Conflicts – An 

Overview of the International Law Commission’s Ongoing Work“(2020) Goettingen Journal of 

International Law 10, 1, 27, p.29.; Marja Lehto (2020), supra note 7, p. 68. 

40 ILC, “Protection of the environment in relation to armed conflicts: Text and titles of the draft principles 

provisionally adopted by the Drafting Committee on first reading”, 6 June 2019, available at: 

https://legal.un.org/ilc/guide/8_7.shtml  

41 ILC “Third report on protection of the environment in relation to armed conflicts, by Marja Lehto, Special 

Rapporteur” UN Document A/CN.4/750, 16 March 2022, available at: https://documents-dds-

ny.un.org/doc/UNDOC/GEN/N22/251/00/PDF/N2225100.pdf?OpenElement [last accessed 14 August 

2022].    

https://legal.un.org/ilc/guide/8_7.shtml
http://legal.un.org/docs/?symbol=A/CN.4/750
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N22/251/00/PDF/N2225100.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N22/251/00/PDF/N2225100.pdf?OpenElement
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Armed Conflict42 and in 2005 they released their study on Customary International Law43. 

In fact, the ICRC was for some years engaged in a process of research on the need to 

strengthen IHL for the 31st International Conference of the Red Cross and Red Crescent 

in 201144 and four areas were spotted to require greater work, being the protection of the 

natural environment one of them. Nonetheless, the States only selected two of those areas 

and decided to leave the protection of the natural environment aside. The Nairobi 

Conference allowed them to work into an area that was perceived as less relevant in 

intergovernmental forums.45  

Now, the protection of the environment during armed conflicts is gaining 

momentum in international affairs again. Without doubt, this new international 

preoccupation is also influenced by the evidence that impacts of conflict-related 

environmental damage are increasingly compounded and exacerbated by climate 

change.46 Among the most prominent developments, we have the relevant resolutions of 

the UNEA in 2016 and 201747, the 2016 Policy Paper on Case Selection and 

Prioritizations of the Office of the Prosecutor of the ICC48, the 2019 Geneva List of 

Principles on the Protection of Water Infrastructure in 201949, the updated 2020 ICRC 

 
42 ICRC “Guidelines for Military Manuals and Instructions on the Protection of the Environment in Times 

of Armed Conflict” (1994), available at: 

https://www.icrc.org/en/doc/resources/documents/article/other/57jn38.htm. [last accessed 14 August 

2022].    

43 ICRC “Customary International Humanitarian Law” (2005), Cambridge University Press, available at: 

https://www.icrc.org/en/doc/assets/files/other/customary-international-humanitarian-law-i-icrc-eng.pdf  

[last accessed 14 August 2022].    

44 The International Conference of the Red Cross and Red Crescent is a non-political forum for dialogue on 

humanitarian matters of common interest that brings together representatives of the states parties to the 

Geneva Conventions, Red Cross and Red Crescent National Societies, the International Federation of Red 

Cross and Red Crescent Societies (IFRC) and the International Committee of the Red Cross (ICRC), every 

four years. 

45 ICRC and IFRC “Report of the 31st International Conference of the Red Cross and Red Crescent. 

Including the Summary Report of the 2011 Council of Delegates” (2011) International Conference Centre 

Geneva (CICG), p. 161.  

46 Peter Maurer “Protecting the Natural Environment in Armed Conflict” (2021) Environmental Policy and 

Law 51, p. 21.   

47 UNEA (2016, 2017), supra note 1. 

48 ICC OTP (2016), supra note 2. 

49 The Geneva Water Hub (2019), supra note 3. 

https://www.icrc.org/en/doc/resources/documents/article/other/57jn38.htm
https://www.icrc.org/en/doc/assets/files/other/customary-international-humanitarian-law-i-icrc-eng.pdf


11 
 

Guidelines on the Protection of the Natural Environment in Armed Conflict for Military 

Manuals50, the 2020 Principles for Assisting Victims of Toxic Remnants of War”51, and, 

of course, the ILC Draft PERAC Principles. This period has been claimed to be the decade 

that has witnessed the most important developments in the PERAC legal framework since 

the 70s and has been celebrated by a lot of advocates and scholars.52  

2.2.Characteristics of its legal development 

Nevertheless, this periodization of PERAC does not only introduce the reader to 

the topic and demonstrates how it has been gaining importance. We argue that when 

studying and simplifying its process some defining characteristics can be spotted. These, 

at the same time, show some of the obstacles and difficulties that the different legal 

developments in PERAC, such as the ILC draft principles, can find in terms of 

application, acceptance, and further development. Among others, we have identified three 

characteristics of the process: a) it is conflict-reactive, b) it is not driven by states; c) has 

been pushed by and focus on the assumption that the law of armed conflict protecting the 

environment is flawed.  

2.2.1. Conflict-reactive 

The legal protection of PERAC mostly “advances” when specific conflicts take place. 

This means that the process is not continuous, but laws or soft-law mechanisms are 

developed in reaction to a specific conflict with specific characteristics.53 These “laws” 

then lack a holistic approach that impedes making it applicable to different situations.54 

Besides, the international community tends to forget the topic after some time has passed 

from the conflict. Nevertheless, this characteristic has been diluted since the late 90s due 

to the establishment of a conflict management division in UNEP and the increasing 

empirical evidence and data base that environmental degradation, climate change and 

armed conflict are internally linked and are mutually reinforcing. It is important to note, 

 
50 ICRC (2020), supra note 4. 

51 Harvard Law School International Human Rights Clinic and Conflict and Environment Observatory 

(2020), supra note 5. 

52 Doug Weir and Stavros Pantazopoulos (CEOBS 2020), supra note 6, p. 6. 

53 Glen Plant, Environmental Protection and the Law of War. A ‘Fifht Geneva’ Convention on the 

Protection of the Environment in Time of Armed Conflict (Belhaven Press, London, 1991) p. 65.  

54 For example, Articles 35(3) and 55 of API that were adopted after the Vietnam war did not take into 

consideration non-international conflicts.  
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however, that the PERAC community is now focused on the Russian Invasion of Ukraine 

not in the sense that it would spark new regulations but because Russia, one of the 5 

permanent members of the UNSC, could be held accountable for the environmental 

destruction caused especially in the industrialized and nuclear zones of Ukraine.55  

2.2.2. Not driven by states 

This process has been progressively driven by state-empowered entities and experts 

(ICRC and ILC), non-state actors (NGOs, experts and scholars) and international 

organizations (UN, UNEP). According to Sivakumaran, state-empowered entities fall 

between the categories of States and non-state actors. They are not merely vessels though 

which States act and at the same time State have empowered these entities, so they are 

not truly non-state in their nature either.56 In our case, clear examples are the ICRC and 

the ILC. Usually, States empower these entities to carry out tasks that shape international 

law, such as the interpretation, application, and development of international law. For 

example, the ICRC identifies customary international law and the ILC concludes legal 

documents and interprets conventional law. Softer processes are becoming increasingly 

important for the making and shaping of international law, and experts, through expert 

groups, meetings of parties and the submission of reports, are the ones who tend to prepare 

initial drafts or treaties, identity custom, and monitor compliance.57  

There are two basic advantages of empowering experts rather than leaving that power to 

States alone: specialization and efficiency. First, experts can provide services, expertise 

or knowledge that states are unable or unwilling to provide unilaterally. Secondly, a small 

group of experts is far more likely to reach an agreement and convene to work on the 

“day-to-day” legal issues that arises in the international arena.  

Nevertheless, there are clear disadvantages in relying on these. States continue to be 

central in international law and they not only decide on the mandates and composition of 

these entities but also on the outputs of their work. The ILC tries, as far as possible, to 

include all the views of States in their work. However, States usually do not give a lot of 

 
55 See for example: Federica Marsi “Can Ukraine hold Russia accountable for environmental crimes?” (May 

2022), Aljazeera, available at: https://www.aljazeera.com/features/2022/5/16/can-ukraine-hold-russia-

accountable-for-environmental-crimes   

56 Sandesh Sivakumaran, ‘Beyond States and Non-State Actors: The Role of State-Empowered Entities in 

the Making and Shaping of International Law’ (2017) 55 Colum J Transnat'l L 343, p. 352.  

57 Ibid, p. 352 

https://www.aljazeera.com/features/2022/5/16/can-ukraine-hold-russia-accountable-for-environmental-crimes
https://www.aljazeera.com/features/2022/5/16/can-ukraine-hold-russia-accountable-for-environmental-crimes
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feedback and their reactions are very different from each other. Then, this void has to be 

filled by the same entity, making the State even less influential in the process. Moreover, 

the fact that there is now a growing number of state-empowered entities with law-making 

functions as well as different fora, makes it difficult for some States to keep up to date 

with the developments. This leads to a situation in which the States that have abundant 

resources and large number of legal advisors are the only ones being able to influence on 

law-making and the terms of the debate. Besides, when States react, it is common that 

their comments do not actually engage with the discussion about the substance but about 

who has the authority to decide on what. For example, various comments of States like 

the US about the content of some obligations rely on the idea that are not “customary 

international law” and the ILC, even though its mandate, cannot create an obligation 

without basing it on the actions and, even though implicit, agreement of States.58 This not 

so obvious debate for power has impacts also on the application and enforcement of the 

international law shaped or developed by these entities since not only its content but also 

their reputation and legitimacy affect the authority of its outputs.59  

In other words, the ILC has to be in a constant reaffirmation of its legitimacy as developer 

and codifier of international law, their process and work has to take into account all the 

opinions and limited feedback of states and their final product, like the PERAC Principles, 

can face more conservative criticisms and non-compliance not because of their 

substantive  content but because the ILC is not perceived as authoritative enough. This is 

vital because in the end, States are the ones who must apply these different legal 

developments.  

2.2.3. “The law is flawed” as a prevailing idea 

Finally, the common starting point in most of the expert and legal scholar studies 

analysing the situation of PERAC is that “the law is not fitted for purpose”.60 This is 

 
58 The US comments submitted to the ILC in respect to the PERAC Draft Principles are an example. 

“Comments of the United States on the International Law Commission’s draft principles on the protection 

of the environment in relation to armed conflicts.” October 6, 2021. Available at:  

https://legal.un.org/ilc/sessions/73/pdfs/english/poe_us.pdf  [last accessed 14 August 2022].    

59 Sandesh Sivakumaran (2017), supra note 56.  

60 See for example:  Michael Bothe, ‘The protection of the environment in times of armed conflict’ (1991) 

German Yearbook of International Law Vol. 34, 54; Liesbeth Lijnzaad and Gerard J. Tanja, “Protection of 

the Environment in Times of Armed Conflict: The Iraq-Kuwait War” (1993) Netherlands International 

Law Review, 40, 169; Jay E. Austin and Carl E. Bruch (eds), The Environmental Consequences of War: 

https://legal.un.org/ilc/sessions/73/pdfs/english/poe_us.pdf
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especially observable after the 90s and the first Gulf War since the legal innovations 

introduced in IHL after Vietnam were not applied. These papers and books focused on 

the flaws, the necessary changes and even the possible use of Environmental Law and 

Human Rights law to improve IHL when protecting the environment.61  

The study that summarises a lot of these ideas is the already mentioned report of 2009, 

“Protecting the environment during armed conflict: an inventory and analysis of 

international law”, prepared by UNEP and ELI. In it, the different experts state that 

although the existing international legal framework – including IHL, ICL, IEL, and 

IHRL- contains many provisions that either directly or indirectly protect the environment 

and govern the use of natural resources during armed conflict, these provisions have not 

always been effectively implemented or enforced. Among the main conclusion we can 

find, for example, that Articles 35 and 55 of API do not effectively protect the 

environment during armed conflict due to the stringent and imprecise threshold required 

to demonstrate damage (“widespread, long-term and sever”)62; that provisions in 

humanitarian law that regulate the means and methods of warfare or protect civilian 

property provide indirect protection of the environment, but new technologies are not 

addressed, and these protections have rarely been effectively implemented or enforced; 

or that the majority of international legal provisions protecting the environment during 

 
Legal, Economic, and Scientific Perspectives (Cambridge University Press 2000); Karen Hulme (2004), 

supra note 26; Ines Peterson “The Natural Environment in Times of Armed conflict: a concern for 

International War Crimes Law?” (2009) Leiden Journal of International Law, 22 (2009), 325; Michael 

Bothe, Carl Bruch, Jordan Diamond, and David Jensen “International law protecting the environment 

during armed conflict: gaps and opportunities” (2010) International Review of the Red Cross, Volume 92 

Number 879, 569; Doug Weir and Stavros Pantazopoulos (2020), supra note 6; Eliana Cusato The Ecology 

of War and Peace Marginalising Slow and Structural Violence in International Law (CUP 2021); etc. 

61 See Eliana Cusato (2021), supra note 60, p. 97; Karen Hulme “Using a framework of human rights and 

transitional justice for post-conflict environmental protection and remediation” in Carsten Stahn, Jens 

Iverson, Jennifer S. Easterday (2017), supra note 31, p.119; Karen Hulme “Enhancing Environmental 

Protection during Occupation through Human Rights” (2020) 10 Goettingen J. Int'l L. 203.  

62 Article 35. Basic rules (…) 3. It is prohibited to employ methods or means of warfare which are intended, 

or may be expected, to cause widespread, long-term and severe damage to the natural environment. 

Article 55. Protection of the natural environment 1. Care shall be taken in warfare to protect the natural 

environment against widespread, long-term and severe damage. This protection includes a prohibition of 

the use of methods or means of warfare which are intended or may be expected to cause such damage to 

the natural environment and thereby to prejudice the health or survival of the population. 2. Attacks against 

the natural environment by way of reprisals are prohibited. 
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armed conflict were designed for international armed conflicts and do not necessarily 

apply to internal conflicts. 

Due to these conclusions, the experts also brainstormed some recommendations: the 

terms widespread, long-term and severe within Articles 35 and 55 of Additional Protocol 

1 to the 1949 Geneva Conventions should be clearly defined; the ILC should incorporate 

PERAC in its work to clarify, codify and develop the laws protecting the environment 

during armed conflict; International legal practitioners should be trained on enforcing the 

existing international law protecting the environment during armed conflict so the 

subsequent development of case law would help bring clarity to existing provisions and 

increase deterrence by adding a credible threat of prosecution for violations; a permanent 

UN body to monitor violations and address compensation for environmental damage 

should be considered; etc.63  

Even though we agree with most of these claims and recommendations, and we 

indeed recognise that IHL is problematic as a field of law protecting the environment, the 

issue relies in how the debate has been construed in relation to the topic. The report as 

well as the scholar work has continuously repeated that there is some protection in the 

law, but the law is not applied, and the law is flawed. Behind that there is the misleading 

assumption that the law was not applied or enforced because it was not enough or not 

enough clear and that previous situations could have been different if the law was “better”. 

Therefore, if we want to stop previous catastrophes to happen “a reconstruction of the law 

on the environmental impact of warfare is imperative.”64  

Nevertheless, the problem with this idea is that is based on theoretical arguments for 

reform. This position criticizes the existing law because it does not fulfil its purpose of 

protecting the environment in times of armed conflict. Specifically, in Kuwait. However, 

Iraq was not party to the articles 35(3) and 55 of Protocol I and only signed but not ratified 

the ENMOD Convention. Thus, the debate as to whether the law would have been applied 

if the rules were clearer is purely hypothetical.65 On the other hand, this focus on the text 

of the law tends to forget that International Law is not just a set of rules that are 

automatically applied, but a system and a process in which different factors and actors 

interact. The law does not assure accountability and the inexistence of “proper” law does 

 
63 UNEP and ELI (2009), supra note 35, pp. 51-54. 

64 Liesbeth Lijnzaad and Gerard J. Tanja (1993), supra note 61, p.199. 

65 Glen Plant (1991), supra note 53.  
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not impede the International Community to act. Even though the provisions of IHL did 

not prevent what happened in Kuwait in the first Gulf War, Iraq was indeed held 

accountable and a mechanism outside of IHL tackled reparations for environmental 

damage.   

i) The Gulf War and the UNCC  

Iraq invaded and occupied Kuwait on August 1990 breaching international law 

prohibiting the use of armed force, contained in Article 2(4) of the 1945 UN Charter. This 

invasion prompted an immediate response by the Security Council which demanded the 

withdrawal of Iraqi forces and, because the demands were not met, imposed economic 

sanctions on 6 August. In November, Iraq still was not complying, so the Security Council 

took the decision to authorise the use of “all necessary means” to restore peace in the area 

and on 16 January, in collective self-defence of Kuwait, an international coalition of states 

attacked positions in Baghdad and commenced the liberation of Kuwait. In the end, the 

parties to the conflict were Iraq and Kuwait, together with the wide-based coalition of 

states aiding Kuwait: Argentina, Australia, Bahrain, Belgium, Canada, Denmark, Egypt, 

France, Greece, Italy, Morocco, the Netherlands, Norway, Oman, Qatar, Saudi Arabia, 

Spain, Syria, the United Arab Emirates, the United Kingdom, and the United States of 

America.  

Without doubt, Oil played a major role, not only for its value but also as a weapon of war. 

According to Iraq, its justification for the invasion was that Kuwait was stealing Iraqi oil 

by the process of diagonal drilling and threatened to wash Kuwaiti oil into the sea if the 

Security Council attempted to oust its troops from Kuwait. In January 1991 when the 

liberation of Kuwait began, Iraq also started pumping Kuwaiti oil into the Persian Gulf. 

It is estimated that 3 million barrels was the volume of oil released into the Gulf. 

However, this oily assault on the environment was escalated when the Iraqi forces 

deliberately set explosives around the well heads; oil wells were set on fire and seismic 

maps of the wells were destroyed. 66  

The Gulf war is claimed to be, after Vietnam, the second decisive conflict when it comes 

to raise awareness about the natural destruction caused by war. The international 

community and society were shocked and aware that the damage caused to the 

environment as well as the use of it as a weapon of war was not something that should be 

 
66 Karen Hulme (2004), supra note 26, pp. 163-164 
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repeated. However, the Gulf War is also usually considered an example of how flawed 

and insufficient the law of conflict in terms of protecting the environment is, since it was 

not applied, and it did not prevent that catastrophe to happen. And while it is true that the 

ENMOD Convention or articles 35(3) and 55 of Protocol I were not applied, the first 

obstacle to this was precisely that Iraq was not part to the latter and only signed but not 

ratified the first one. Some scholars like Karen Hulme argued that even in the case these 

would have been binding and applicable, the threshold of environmental destruction is so 

high (widespread, long-term and severe) that the events occurred in Iraq are not likely to 

have fulfilled the requirements.67 Others questioned at that time the actual need for new 

law since States were not party to Protocol I and the possibilities that the current law 

allowed were not used. In that sense, Jozef Goldblat stated in the London Conference of 

1991 for a Fifth Geneva Convention that under the ENMOD Convention each Party may 

request the Depositary to convene a meeting of the Consultative Committee of experts 

and, regardless of Iraq not being a fully-fledged party, any country could have asked for 

such a meeting to discuss the situation in the Gulf but no state did that.68  

Nevertheless, an important innovation was introduced due to the Gulf War. Indeed, 

following the 1990-1 Gulf War, the UN Security Council with its resolution 687 (1991)69 

created the United Nations Compensation Commission (UNCC), in the context of which 

claims for compensation of environmental damage could be brought. These claims were 

known as F4 claims and were appraised by a specially constituted panel of 

Commissioners. We must remember that compensation for environmental claims was and 

is not common. In fact, the first ICJ Judgement awarding compensation for environmental 

damage, “Costa Rica v Nicaragua”, took place in 201870. Of course, this creation was 

controversial as well as other measures taken by the Security Council to “restore 

international peace and security”.  The UNCC was the first subsidiary organ authorized 

 
67 Ibid. 

68 Goldblat intervention in the “Chapter 8. Round-Table Session: II: Targetry”, in Glen Plant (1991), supra 

note 53, p.133.  

69 In it, the Security Council reaffirm[ed] that Iraq . . . is liable under international law for any direct loss, 

damage, including environmental damage and the depletion of natural resources . . . as a result of Iraq’s 

unlawful invasion and occupation of Kuwait’. See: UNSC. 1991. “Security Council Resolution 687”. UN 

Document S/RES/687. 8 April 1991. 

70 Certain Activities Carried Out By Nicaragua in the Border Area (Costa Rica v. Nicaragua) 

(Compensation), ICJ General List No. 150 (2 February 2018). 
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under chapter VII and some voices argued that the Council, as an executive body, had no 

authority to exercise judicial function or to delegate such authority to another body.71  

Acknowledging and sharing some of these criticisms, it is also true that the UNCC can 

be a model for future compensation procedures. First, the UNCC included principles of 

environmental law into the practice of reparations and used advanced techniques and 

technical expertise for assessing environmental damage and establishing causation 

Moreover, the UNCC Governing Council’s guidelines and the F4 Panel helped to define 

environmental damage, separated it from other types of compensation more closely 

related to property damages and decided to award compensation for damage to the 

environment that did not have a commercial value and  even in the case that existed 

parallel and concurrent causes of damage. Apart from that, the UNCC differed from other 

bilateral litigations regarding State responsibility since it examined the legal 

accountability for environmental harm of many States involved in a situation.72 Claimants 

could be individuals, corporations, governments, or international organizations. Although 

as a general rule only government and international organization could submit claims 

directly to the UNCC and governments had to consolidate the claims of their nationals 

and residents, the UNCC provided alternative means for claims to be submitted if 

submission by a government was not possible (e.g. through UNDP, UNRWA, UNCHR, 

etc).73 Finally, compensation was mostly claimed for the costs incurred in responding to, 

monitoring, assessing, remediating and restoring the environmental damage and the 

UNCC was concerned with the steps victims had taken to mitigate the damage after it had 

occurred.74 By 2005, the UNCC had reviewed all 2.7 million claims, awarded USD52.4 

billion to around 1.5 million successful claimants, USD48.7 billion in compensation 

claims has been paid out overall to date and around USD4.3 billion has been awarded to 

 
71 For discussion of these positions, see Veijo Heiskanen, “The United Nations Compensation Commission” 

(2002) Recueil des Cours: Collected Courses of Hague Academy of International Law, vol. 296; Michael 

J. Matheson Council unbound: the growth of UN decision making on conflict and postconflict issues after 

the Cold War (Washington, DC: United States Institute of Peace Press 2006). 

72 Jason Rudall Compensation for Environmental Damage Under International Law (Routledge 2020), pp. 

50-51.  

73 Cymie Payne, Peter Sand (2011), supra note 27, p. 9. 

74 Jason Rudall (2020), supra note 72.  
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Iran, Jordan, Kuwait and Saudi Arabia for environmental remediation and restoration 

claims.75 

This example enables us to raise two main points. First, the creation of the UNCC and the 

F4 claims was not directly contemplated in IHL, but was a product, if we are allowed to 

phrase it like this, of the UNSC members’ political will and mandate (and interests76) and 

the awareness or condemnation of the international community. So, even though the law 

of armed conflict did not prevent this environmental catastrophe, there was a 

compensation mechanism to deal with the restoration of the environment. Second, 

environmentally harmful practices have only been possible to stigmatize in a legally 

authoritative manner when the State has lost or is “weak”. In other words, there are no 

experience of victors being held accountable for their environmental destruction. There 

has been very little procedural development to augment the objectivity of the legal 

process, and there is virtually no capability for enforcement, except in the somewhat 

dubious circumstances of holding the losing side accountable for their deviations from 

the law of war. Take for example, NATO’s attack to the industrial complex at Pancevo 

in 1999.  

The industrial complex at the Yugoslav town of Pancevo included a petrochemical plant, 

fertilizer plant, a large oil refinery and an aeroplane factory, and was heavily targeted in 

the Nato airstrikes. As a result, clouds of poisonous gases engulfed Belgrade, toxic 

substances swamped the River Danube and many hazardous substances were released 

into the environment because of the bombing and the resultant fires.  NATO members are 

jointly and severally liable for all actions taken under NATO command and decisions are 

taken by unanimity. However, there was no repercussion and even in UNEP’s report, the 

UNEP Ballan Task Force (BFT) ruled out any “long-term” ecological consequences and 

concluded that there was “no evidence of an ecological catastrophe for the Danube as a 

result of the air strikes during the Kosovo conflict”. On the facts, though, there is a real 

 
75 UNCC, ‘Follow-Up Programme for Environmental Awards’, available at: https://uncc.ch/follow-

programme-environmental-awards-0 [last accessed 14 August 2022].    

76 Because it is not the main object of this study, we will not deep into the political situation that led for 

example the US to be so active in the invasion of Kuwait by Iraq. But it is important to take into 

consideration the role that the US wanted to play in the middle east regarding Arab countries, the role of 

Israel and the extraction of oil. To know more, read for example: Raymond Hinnebusch “The US Invasion 

of Iraq: Explanations and Implications Critique” (2007) Critical Middle Eastern Studies, 16:3, 209. 

https://uncc.ch/follow-programme-environmental-awards-0
https://uncc.ch/follow-programme-environmental-awards-0
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possibility that the volume and type of hazardous pollutants released at Pancevo will have 

a lasting effect, and the UNEP reports does not define either the meaning of “long-term” 

nor what they meant by “ecological catastrophe”. 77  Another example can be seen both 

in the Gulf War and Kosovo and it’s the use of cluster bombs and depleted Uranium 

Ammunition by the US and UK forces. On one hand, cluster weapons have continuing 

effects after the conflict and their in-built propensity for failure leads to exacerbated 

problems in the clean-up of the environment at the end of the conflict. On the other hand, 

depleted uranium ammunition is basically a low-level radioactive waste that even though 

is not a nuclear weapon raises many of the same environmental concerns.78  

As we mentioned, according to NATO’s statute, all members are jointly liable, and most 

of the state parties, apart from US, France and Turkey, ratified Protocol I. Again, Karen 

Hulme reached in her book “War torn the Environment” the same conclusion as with Iraq: 

that the threshold of damage to the environment is so high that neither of the cases would 

have fulfilled the requirements.79 However, the point is that Iraq was “punished” even 

though was not through Protocol I and NATO members were not, regardless of the fact 

that they were theoretically accountable and that the bombing in Kosovo also had a huge 

important condemnation from civil society and the international community. The 

victorious or “strong” side has dominated the process of legal scrutiny. This is not to say 

that the law has no or little importance in the international arena, but to remember that it 

is not the only factor to take into consideration. The international community has been 

quite innovative in situations when political will and power are aligned.  

 

3. Preliminary remarks: the importance of the actors and the political context 

 

There is now enough evidence that war and the environment are deeply related. 

However, the legal protection of the environment did not emerge as a prevailing concern 

until the Vietnam War in the 1970, followed by the Gulf War and the various conflicts of 

the late 1990s. Now, academics and experts celebrate the adoption of the ILC PERAC 

Principles, as they are said to be the most important legal development since the 1970s. 

 
77 Karen Hulme (2004), supra note 26, pp. 187-204.  

78 Ibid, pp. 225-267. 

79 Ibid, p. 267. 



21 
 

The PERAC period, which can be divided into three stages due to the different and 

specific conflicts mentioned, has been characterized by having a reactive nature, driven 

in the international arena by entities that are not States and, at the same time, by the idea 

that the law of armed conflict is insufficient and does not fulfil its mission. These 

identified characteristics alert us about the problems that continue to be present in the 

protection of the environment in relation to armed conflict. In the first place, the fact that 

it is reactive to different conflicts does not allow a continued and preventive development 

of the law in PERAC, with intermittent international attention and with laws built based 

on the specificity of the conflict to which they react. Second, the fact that these principles 

are developed by the ILC irremediably initiates a debate on legitimacy: who is the 

authority that should and can make decisions in international law? Thus, these principles 

developed are at risk of facing stronger criticisms and not being applied if the ILC fails 

in its mission to maintain its legitimacy. Finally, the emphasis on the text of the law of 

armed conflict and the advocacy to change it, seems to forget that rules are not 

automatically and independently applied, but that there must be actors who use or apply 

them and that the context matters. In that sense, the legal development of PERAC has 

been highly influenced by its context and the reasons behind its contradictions in 

application (why Iraq and not NATO members?) can be found more clearly in the political 

arena (interests and context) than in the legal one (what does the law say or not say). This 

focus on how the law should be has made some scholars underpinned the importance of 

other processes and mechanisms (like the UNCC) and other actors (like NGOs).  

The celebration of the ILC Draft PERAC Principles is partially based on the perception 

that finally there is a document that collects all the criticisms of the law of armed conflict 

and tries to become a corpus or legal framework for a much more efficient protection to 

the environment. However, if we praise this document only because of its content and we 

forget that politics and different actors have a very important role in the application of the 

norms, we run the risk to disregard this development again when it does not fulfil its 

expectations. What will happen with these new legal tools when Russia attacks 

industrialized areas in eastern Ukraine again? Will we conclude that it has been a failure 

and ask for a new regulation? We advanced that these principles are the first to explicitly 

deal with the protection of the environment in times of occupation. When Israel fails to 

fulfil its environmental obligations as the Occupying Power, will we conclude that these 

legal developments have no value? In this sense, we maintain that a shift of mentality in 
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the field is necessary. International law is an ongoing process, and the success of laws 

depends on their acceptance and use, not only by States but also by other actors in the 

international arena, including courts, IGs, civil society and academics. It is required to 

criticize the text or the legal specificities of the ILC draft PERAC principles, but it is 

more important to use them, cite them and make them accessible.  

For better or worse, as exemplified by Iraq and Pancevo, international law is intrinsically 

linked to politics and, therefore, it is practically impossible for a new law alone, binding 

or not, to end the substantive problem of a political conflict. The object of this study is 

precisely what role can play the ILC Draft PERAC Principles in the situation of the 

Occupied Palestinian Territories (OPT). As we are going to see, this Occupation is 

characterised by a long history, continuous violations of law and political and legal 

constraints. In order to analyse the importance of this new legal tool for the OPT, 

expectations must be realistic according to the context faced. A new legal tool will not 

automatically prevent environmental harm from happening or make the Occupation of 

Israel more respectful with the environment of the OPT.  This does not mean that the ILC 

Draft PERAC principles cannot become key in this context, but they will not become 

relevant only because their text is clear, they will need actors to promote and implement 

them.    
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CHAPTER II 

The Israeli–Palestinian conflict and the Environmental Injustice in the OPT 

1. The OPT: 55 years of Israeli Occupation  

For the sake of this study, the introduction to the case study aims to be concise 

and it will be simplified. This conflict of more than half a century has been already well 

documented and could it date back to the roman times, but we will start its explanation in 

the first world war I when the British ministry of foreign affairs, Arthur Balfour, promised 

in 1915 and 1917 to the Arab community of Husain Ibn Ali and to the British jews and 

its leader Lioner Walter RothSched80 the territory of Palestine. This aimed to gain forces, 

also from the Hebrews communities in USA, against the ottoman empire which controlled 

the territory since the XVI century. However, in 1916 Great Britain and France signed 

the Sykes-Picot agreement in which the two forces divided the territory of the Ottoman 

Empire. After the WWI the territories were distributed and the conflict between Arab and 

jews started. Between 1917 and 1948 Palestine was governed by Britain and between 

1936 and 1939 the Arab revolt in Palestine took place which aimed to expel the British 

from the territories and stop the immigration of jews due to the persecution by the Nazis. 

This revolt provoked the formation of Jewish radical groups like IRGUN and STERN 

that began to commit terrorist attacks. The conflict was then official and after the WWII 

the British decided to transfer the decision on Palestine to the UN. In 1947 it approved 

the resolution 181 by which divided Palestine as follows: 55% of the territory for the 

Jews, Jerusalem under international control and the rest for the Arabs, including the Gaza 

Strip and part of the West Bank. This resolution entered into force in 1948, ended the 

British mandate for Palestine and gave rise to the birth of the state of Israel. The fights 

began almost immediately, leading to the 1948 Arab-Israeli War. The conflict caused 

hundreds of thousands of Palestinian refugees who ended up settling in the Gaza Strip. 

After it and with the signing of an armistice, Gaza was occupied and administered by 

Egypt until 1967, the year in which the Six-Day War broke out, putting Israel against an 

Arab coalition formed by the United Arab Republic -former official name of Egypt and 

Syria, Jordan and Iraq. After the victory in this conflict, Israel occupied the Gaza Strip, 

the West Bank and East Jerusalem, unleashing a series of violent clashes that continue to 

this day.  

 
80 Named the Declaration of Balfour of 1917. 
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The first Palestinian intifada (uprising) against the Israelis broke out in Gaza in 1987, the 

same year the Islamist group Hamas was founded. It later spread to the other occupied 

territories. The 1993 Oslo Accords81 between Israelis and Palestinians gave rise to the 

Palestinian National Authority (PNA) and granted limited autonomy to Gaza and parts of 

the occupied West Bank. After a second and much more violent intifada, Israel withdrew 

its troops and some 7,000 settlers from the Gaza Strip in 2005. The year after, Hamas 

won a landslide victory in the Palestinian elections. This sparked a violent power struggle 

in 2007 between Hamas and the Fatah party, led by PNA chairman Mahmoud Abbas. The 

militant group was victorious in Gaza and has held power in the Strip ever since, surviving 

three wars and a 14-year blockade. Israel and Egypt imposed the current blockade after 

Hamas came to power, which makes it difficult for Palestinians to travel to work, study 

or visit family. With the spread of COVID-19, additional restrictions were imposed in 

202082 and during the first eight months of 2021, Israeli authorities demolished 666 

Palestinian homes and other structures in the West Bank, including Jerusalem, which it is 

said to be the cause of the armed hostilities which broke out again in Gaza in May 2021.83  

In general, it is stated that the State of Israel has violated many international laws, 

including UN Resolutions and the Laws of armed conflict and Occupation as sated in the 

Fourth Geneva Convention.84 According to Human Rights Watch and Amnesty 

 
81 Even though the Oslo Accords were interim arrangements intended to cover a transitional period of five 

years, the legal architecture they established remains in place to this day. 

82 See more: BBC News Mundo “La historia de la Franja de Gaza, el antiguo territorio del Imperio Otomano 

que los palestinos consideran ‘la mayor cárcel al aire libre’ del mundo”, (22 of may 2021), BBC News, 

available at: https://www.bbc.com/mundo/noticias-internacional-57180604 [last accessed 14 August 

2022].    

83 Human Rights Council “Report of the Independent International Commission of Inquiry on the Occupied 

Palestinian Territory, including East Jerusalem, and Israel”, UN Document A/HRC/50/21, 9 May 2022, 

p.9, para.41, available at:   

https://documents-dds-ny.un.org/doc/UNDOC/GEN/G22/337/18/PDF/G2233718.pdf?OpenElement [last 

accessed 14 August 2022].    

84 Examples: UN Charter article 2(4) and 51 (1945) , Principle 1 of the Declaration on Principles of 

International Law Concerning Friendly Relations (1970);  The Israeli Settlements on occupied land are 

illegal breaching the Geneva Conventions IV, Article 49(6) (1949); see complete and exhaustive: 

ItisApartheid.org “List of international law violations by the state of Israel”, available at: 

http://itisapartheid.org/Documents_pdf_etc/IsraelViolationsInternationalLaw.pdf [last accessed 14 

August 2022].    

https://www.bbc.com/mundo/noticias-internacional-57180604
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G22/337/18/PDF/G2233718.pdf?OpenElement
http://itisapartheid.org/Documents_pdf_etc/IsraelViolationsInternationalLaw.pdf
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International, the government’s policy of maintaining the domination of Jewish Israelis 

over Palestinians across Israel and the Occupied Palestinian Territory (OPT), coupled 

with the particularly severe repression against Palestinians, amounts to the crimes against 

humanity of apartheid and persecution. At the same time, PA (Palestinian Authority), 

which manages affairs in parts of the West Bank, is claimed by both the international 

community and Palestinians to rule through patronage and violence. It systematically 

arrests arbitrarily and tortures dissidents. Hamas and other Palestinian Armed Groups also 

detains opponents and critics for their peaceful expression and tortured some in their 

custody. Against all these accusations, Israel has denied all of them stating that they do 

not breach any international law especially, among other arguments, because there was 

no authority in this territory beforehand. PA and Hamas, on the other hand, claim that 

their violations are caused because of the violent situation they live under the Israeli 

Occupation.85  

On another note, the international community, in a good or in a bad sense, has 

played a major role. First, the international recognition of the State of Palestine has been 

one of the most important objectives of the Palestine Liberation Organization (PLO). In 

1988 the Palestinian Declaration of Independence formally established the de jure 

sovereign state and was acknowledged by a range of countries. On 29 November 2012 

Palestine was granted non-member observer State status in the UN and since then has 

signed more than 50 multilateral treaties, among them six relating to the environment: 

Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and 

their Disposal, Cartagena Protocol on Biosafety to the Convention on Biological 

Diversity, Convention on Biological Diversity, Convention on the Law of the Non-

Navigational Uses of International Watercourses, United Nations Frameworks 

Convention on Climate Change and the Paris Agreement. As of 31 July 2019, 138 of the 

193 United Nations (UN) member states and two non-member states have recognized it. 

On the other hand, the question of Palestine and Israel has been present since the 

foundation of the UN. From 1967 to 1989 the UN Security Council adopted 131 

resolutions directly addressing the Arab-Israeli conflict. However, it is said that after 

 
85 Human Rights Watch “Israel and Palestine. Events of 2021” (2022) World Report 2022, available at: 

https://www.hrw.org/world-report/2022/country-chapters/israel/palestine [last accessed 14 August 2022].    

https://www.hrw.org/world-report/2022/country-chapters/israel/palestine
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resolutions 242 and 33886, the Security Council has taken no significant steps to end the 

Israel-Palestine conflict with a US trying to keep the issue off the Council’s agenda or 

using its veto on Israel’s behalf87. On top of that, the European Union condemned Israel’s 

settlement policy and Israeli and Palestinian abuses, but division among EU member 

states have frustrated attempts to adopt more forceful measures. 88 

 

2. Environmental injustice in the OPT 

Apart from the humanitarian disasters, the violence of the conflict and the 

occupation of Israel in the concerned territories deeply affects the environment. On one 

hand, armed conflicts irreparably damage natural resources and the environment with the 

use of environmentally harmful materials, like toxic gases or explosives, and often result 

in a big loss of biodiversity as well as a forceful transfer of population to less affected 

areas. This is the case of Palestine. On the other hand, since 1967, Israel has appropriated 

and exploited Palestinian resources including fertile land, Dead Sea Minerals, water, 

stone, natural gas, and oil.89 This exploitation disrupts local communities’ benefits from 

and access to natural resources and may lead to poverty, structural inequality and 

marginalization among communities. It prolongs conflicts and turns its political character 

into economic as well. At the same time, Israel’s illegal settlements, walls, fences and 

military checkpoint have also destroyed, cut through, or interrupted, important habitats 

and ecosystems. These practices and policies of exploitation help to perpetuate the 

occupation on the ground but also impedes the right of Palestinians to self-determination 

 
86 Resolution 242 was approved after the 1967 war (11/67) available at: 

https://undocs.org/Home/Mobile?FinalSymbol=S%2FRES%2F242(1967)&Language=E&DeviceType=D

esktop&LangRequested=False [last accessed 14 August 2022] Resolution 338 was approved during the 

1973 war (10/73), available at:  http://unscr.com/en/resolutions/338 [last accessed 14 August 2022].    

87 Creede Newton “A history of the US blocking UN resolutions against Israel” (19 May 2021), 

Aljazeera, available at: https://www.aljazeera.com/news/2021/5/19/a-history-of-the-us-blocking-un-

resolutions-against-israel [last accessed 14 August 2022].    

88 Human Rights Watch (2022), supra note 85.   

89 Al-Haq (2012), supra note 19. 

https://undocs.org/Home/Mobile?FinalSymbol=S%2FRES%2F242(1967)&Language=E&DeviceType=Desktop&LangRequested=False
https://undocs.org/Home/Mobile?FinalSymbol=S%2FRES%2F242(1967)&Language=E&DeviceType=Desktop&LangRequested=False
http://unscr.com/en/resolutions/338
https://www.aljazeera.com/news/2021/5/19/a-history-of-the-us-blocking-un-resolutions-against-israel
https://www.aljazeera.com/news/2021/5/19/a-history-of-the-us-blocking-un-resolutions-against-israel
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and development.90 In that sense, it has been argued that Israel is presiding over a regime 

of eco-apartheid.91 

2.1.Environmental Challenges  

The report of UNEP in 2020 named “State of Environment and Outlook Report 

for the occupied Palestinian territory 2020” found that there is environmental change and 

degradation in the OPT, in which surface and groundwater courses and marine 

ecosystems are being degraded by the discharge of untreated wastewater and by leaching 

from solid waste and unregulated industries. There is also a severe pressure on ecosystem 

goods and services due to the rapid population growth, the growth of Palestinian urban 

areas, the expansion of Israeli settlements, land use changes and the unsustainable use of 

natural resources. In summary, the key finding of the report were:  

A) Gaza is facing a water crisis: the coastal aquifer groundwater level has dropped 

to more than 10 metres below mean sea level and only 4 per cent of the water 

extracted annually by Gaza residents from it is potable. Intensive use of 

agricultural pesticides as well as the inflow of sewage into the Coastal Aquifer 

has resulted in nitrate concentration of 300 mg/L, which is six times higher than 

World Health Organization recommendations.  Chloride concentrations are also 

high, which presents risks to children and pregnant women. Water associated 

diseases account for aprox. 26% of childhood diseases and are a primary cause of 

child morbidity. 

 

 

 
90 Anan Abushanab “An environmental approach. The Protection of Natural Resources in the OTP” (2017) 

Al-Haq Briefing Paper, p. 5. 

91 For example, it has devastated native trees and crops, like oaks, almonds or olives, to replace them for 

pine trees which are more European, water intensive, reduce biodiversity and are susceptible to create fire. 

This relates to the limitation imposed by Israel to Palestine’s access to water for drinking and irrigation, 

which also increases the threat of wildfires in the area, with a prediction of 2.5C average increased and a 

40% decrease in precipitation by the end of the century. See for example: Ahmed Abodoul “Israel’s 

Ecological Apartheid in the OPT” (2021), Opinion Juris, available at:  

http://opiniojuris.org/2021/10/22/israels-ecological-apartheid-in-the-occupied-palestinian-territory/ [last 

accessed 14 August 2022].    

http://opiniojuris.org/2021/10/22/israels-ecological-apartheid-in-the-occupied-palestinian-territory/
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Untreated wastewater from Gaza is impacting in marine ecosystems and human 

health. Moreover, freshwater courses and groundwater in the West Bank and Gaza 

are being polluted by waste from Palestinian towns and villages, and from Israeli 

settlements. Untreated wastewater infiltrates into the groundwater of the 

Mountain Aquifer, affecting its quality. The Mountain Aquifer is contaminated 

by leaching of toxins from unregulated vehicle dismantling and e-waste 

industries. 

This relates to the increase demand for water caused by population growth. 

However, half of the Palestinian Wells in the West Bank have dried up over the 

last 20 years and quantities of water purchased from the Israeli water company – 

Mekorot- are increasing, and Palestinian Authority debt for such water purchases 

were estimated at US$335 million in 2017. Besides, non-revenue water is high 

and climate change will exacerbate strains on water management structures.  

B) Soil pollution also comes from the discharge of raw and untreated wastewater 

into wadis and agricultural lands, as well as the remains from stone quarries and 

the stone and marble industry in the form of dust or slurry, and the excessive use 

of pesticides and chemical fertilizers.  

Changing crop patterns also affects soil biodiversity. In general, land use is 

changing, and Palestinians are experiencing rapid urbanization, tripling in 

the past 25 years. The area under vegetation has dramatically decreased and this 

increases vulnerability to extreme weather events such as flash floods. However, 

earthquakes and landslides pose the greatest geophysical risk in the OPT. A 

third of the studied building in the West Bank are likely to suffer high damage 

during an earthquake and the 40% moderate damage. The more vulnerable in this 

situation are the refugee camps which are not even covered by the Palestinian 

national disaster risk reduction mechanism.  

C) Solid waste disposal capacities are inadequate, and communities, municipalities 

and village councils struggle to cover the costs of waste collection, transportation 

and disposal. This waste contaminates the soils in the Gaza Strip and the West 

Bank and, especially, in Gaza, there is a lot of obstacles related to solid waste 

management because of the lack of investment and the high quantity of debris that 

have been generated by military conflicts since 2000.  

In fact, Israel applies environmental regulations in the installations and industrial 

complexes located inside Israel, but in the eleven Israeli industrial complexes in 
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the West bank and in the settlements, the Israeli licensing and monitoring 

mechanisms for industries are less exhaustive in certain aspects. For example, the 

disposal of solid and liquid waste in the West Bank remains largely unregulated by 

Israel’s Ministry of Environmental Protection, which does not enforce compliance by 

companies operating in settlements.92 In general, villages are affected by chemical 

and wastewater runoff, odours and dust from industries and quarries. 

D) Finally, Israeli settlements and security measures cause environmental change 

and degradation. Examples include the uprooting of large numbers of trees during 

the clearance of land for military bases, buffer zones, bypass roads (which are 

inaccessible to Palestinians) and the separation barrier.93  

Five years before this study, the Palestinian Organization Al-Haq, published a report on 

the environmental situation of the OPT. In that report, the problems stated by UNEP were 

already mentioned and, in fact, it was argued that some situations, among others, could 

constitute a crime against humanity. These situations were the Tulkarm industrial 

pollution -related to industrial air pollution-, Qalquilyah “closed wastedump and active 

dump near Jerusalem and the extreme landscape deprivation.94 Another coincidence was 

that both reports highlighted the difficulty of data collection, the inexistence of official 

data and the need of further scientific assessment and more systematic recordings. 

However, while the UNEP report focused on the Governance challenges to overcome 

these environmental problems, Al-Haq’s report identified a legal lacuna almost 

impossible to overcome and a procedural injustice that is still present.  

 

 
92 See more: Nidal Atallah “Palestine: Solid waste management under occupation” (2020), Heinrich Böll 

Stiftung, Palestine and Jordan, available at: https://ps.boell.org/en/2020/10/07/palestine-solid-waste-

management-under-occupation [last accessed 14 August 2022].    

93 UNEP “State of Environment and Outlook Report for the occupied Palestinian territory 2020” (2020), 

Un Environmental Programme, available at: https://www.un.org/unispal/document/state-of-environment-

and-outlook-report-for-the-opt-2020-un-environmental-program-report/ [last accessed 14 August 2022].    

94 Benjamin Pontin, Vito de Lucia, Dr. Jesus Gamero Rus “Environmnetal Injustice in the OPT. Problems 

and Prospects” (2015), Al- Haq, available at: 

https://www.alhaq.org/cached_uploads/download/alhaq_files/publications/Environmental.Injustice.Repor

t.En.pdf [last accessed 14 August 2022].    

https://ps.boell.org/en/2020/10/07/palestine-solid-waste-management-under-occupation
https://ps.boell.org/en/2020/10/07/palestine-solid-waste-management-under-occupation
https://www.un.org/unispal/document/state-of-environment-and-outlook-report-for-the-opt-2020-un-environmental-program-report/
https://www.un.org/unispal/document/state-of-environment-and-outlook-report-for-the-opt-2020-un-environmental-program-report/
https://www.alhaq.org/cached_uploads/download/alhaq_files/publications/Environmental.Injustice.Report.En.pdf
https://www.alhaq.org/cached_uploads/download/alhaq_files/publications/Environmental.Injustice.Report.En.pdf
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2.2.Governance Challenges: interstate and local 

Without doubt, the political situation impedes the use of best practice solutions to 

address natural resource scarcity and urbanization challenges. First, Palestinian 

movement and access to land is restricted to specific areas, leading to high population 

density, no planned urbanization and degradation of accessible agricultural and 

rangeland. Moreover, it is almost impossible for Palestinians to obtain Israeli issued 

construction permits in the West Bank. In that sense, Palestinian policymakers and 

professionals are actually unable to employ best practice environment management 

solutions, due to situations like the closure in Gaza. This leads to insufficient waste 

management and the restriction on the use of water and land affects farming practices in 

which irrigation is limited and therefore the only solution is the excessive use of chemical 

fertilizers and pesticides to increase crop yield. Which as we have already mentioned have 

terrible polluting consequences. Secondly, there is an unclear and overlapping 

environmental governance arrangements due to a lack of political progress and 

collaboration. For example, Israel applies separate sets of laws to Israeli individuals in 

the OPT, and to Israeli settlements, industrial installations and closed military areas. 

Meanwhile, The Palestinian Authority faces difficulties in applying Palestinian laws due 

to also the intra-Palestinian division. In 1995 there was a joint environmental 

management arrangement that were established as the Interim Agreement, but they are 

partly functional and the simultaneous application of different sets of law as well as law 

enforcement capabilities leads to data and enforcement gaps. 95 

Finally, it is worth mentioning that at the local level some environmental organisations 

had tried to collaborate for the protection of the environment. 96 Nevertheless, even with 

the presence of good intentions, cooperation at the subnational level is impacted by the 

broader socio-political structures within which it is embedded.97 Between late 90s and 

2001, a study was carried out on environmental NGOS in Israeli and the PNA in order to 

 
95 UNEP (2020), supra note 93.  

96 See for example: : Gidon Bromberg, Nada Majdalani & Yana Abu Taleb “A green Blue deal for the 

Middle East” (2020),  Ecopeace Middle East, available at: 

https://reliefweb.int/sites/reliefweb.int/files/resources/A%20Green%20Blue%20Deal%20for%20the%20

Middle%20East.pdf [last accessed 14 August 2022].    

97 Kyra Marie Reynolds “Unpacking the complex nature of cooperative interactions: case studies of Israeli–

Palestinian environmental cooperation in the greater Bethlehem area” (2017) GeoJournal vol 82, 701, pp. 

701-2. 

https://reliefweb.int/sites/reliefweb.int/files/resources/A%20Green%20Blue%20Deal%20for%20the%20Middle%20East.pdf
https://reliefweb.int/sites/reliefweb.int/files/resources/A%20Green%20Blue%20Deal%20for%20the%20Middle%20East.pdf
https://link.springer.com/journal/10708
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learn the interest of regional environmentalist and how their work relates to the conflict 

and peace building efforts. They conclude that the environment has become an important 

issue for civil actors in both societies and since the mid-1990s and the Oslo Accords, there 

has been an increasing establishment of NGOs on each side. At the same time, both sides 

agree that significant damage has been done to the environment, that immediate steps 

must be taken to address these issues and that the issues that affect one country affect the 

other. However, the Israeli and Palestinian NGOs studied did not agree on the sources of 

the ecological deterioration or on the ways that this deterioration could be stopped.  The 

Palestinians did not believe that it is possible to disengage the conflict and the state of the 

environment since the occupation of Palestinian lands and the Israeli general disregard 

for the Palestinian people are some of the reasons of the damage to the environment. On 

the contrary, the Israeli environmentalists argued that the deterioration of the environment 

was caused by a general ignorance, disregard, and low priorities on the part of state 

institutions.  

The authors explained these differences through the profound asymmetry between the 

two sides. Israeli NGOs not only had much more resources and better preparation, they 

also seem oblivious of the social and political situation lived by the Palestinians. Whereas 

Israeli NGOs could perform in a developed civil society with an established economy and 

infrastructure, Palestinians was in the throes of nation and infrastructure building, and 

their land and institutions were under Israeli occupation, so Israel still retained military 

and civil control. This also was translated in the different focus of their environmental 

work; whereas Palestinian NGOs tended to focus on issue such as land confiscation, the 

Israeli ones focused on more “neutral” issues, such as public transportation. At the same 

time, the reasons for cooperation between the two differed. Palestinians did not cooperate 

because their collaboration was important for the furthering of peace efforts, they 

considered that it was necessary for combating environmental damage and for preventing 

further deterioration. On the other hand, the Israelis tended to link this environmental 

work to peace work, in the sense that could help solidify the peace process. In the end, 

they failed in building “value communities” or a “culture of peace”. This was much 

obvious when there was a renewal of violence and the joint environmental/peace work 

practically ended.98 In their endnote, the authors further concluded that unless the social 

 
98 Julia Chaitin, Fida Obeidi, Sami Adwan, and Dan Bar-On "Environmental Work and Peace Work: The 

Palestinian-Israeli Case," (2002) Peace and Conflict Studies: Vol. 9 : No. 2 , Article 4, 64, pp. 82-86. 
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and political relationships do not significantly change between the two peoples, the joint 

ventures about the environment will always be fragile and susceptible to fallen apart.99 

The same conclusion was reached by later studies.100  

Most of the studies chose to focus on environmental NGOs since the theory that a joint 

ecology work could lead to peace building was starting to be prominent. Because the 

environment is a border-transcending objective for all the parts of the conflict, reaching 

a consensus should be easier. This idea has been shown to be incorrect in the context of 

the OPT. In fact, this “environmental-peacebuilding” theories are seen by some experts 

and advocates as a way of greenwashing the activities of Israel as they try to dispossess 

the environmental situation of its political content.101 

Summing up, even though this situation requires better cooperation between 

relevant Palestinian and Israeli authorities, this collaboration is still more than a 

challenge. In order to reach a point where the collaboration is stable and fruitful, not only 

a better understanding between society is needed but also a change in the asymmetry of 

power and the colonial politics of Israel. The authorities as well as the Palestinian civil 

society will not be able to have the same conditions as the Israelis if Israel does not stop 

imposing restrictions on movement and on the administration of resources such as water 

and land.  

2.3. Procedural injustice and the access to courts 

On another note, procedural environmental justice encompasses environmental 

due process or governance. It refers to the access to information, the participation in 

environmental policy making and administrative decisions and access to the courts to get 

fair adjudication of conflicts or disputes. In addition to the governance and political 

obstacles, in the OPT exists several difficulties to access courts and legal procedures.   

 
99 Ibid, p. 86.  

100 Jan Selby “Water, power and politics in the Middle East: The other Israeli-Palestinian conflict” (London: 

I.B. Tauris 2003); Jan Selby “Cooperation, domination and colonisation: The Israeli–Palestinian joint water 

committee. Water Alternatives” (2013) 6(1), 1; Kyra Marie Reynolds (2017) supra note 97, p. 717.   

101 See: Muna Dajani “How Palestine’s climate apartheid is being depoliticised” (25 february 2022), Open 

Democracy, North Africa, West Asia, available at: https://www.opendemocracy.net/en/north-africa-west-

asia/how-palestines-climate-apartheid-is-being-depoliticised/ [last accessed 14 August 2022].    

https://www.opendemocracy.net/en/north-africa-west-asia/how-palestines-climate-apartheid-is-being-depoliticised/
https://www.opendemocracy.net/en/north-africa-west-asia/how-palestines-climate-apartheid-is-being-depoliticised/
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2.3.1. The domestic lacuna 

The already mentioned Al-Haq’s report identified that there was a domestic 

environmental justice “lacuna”, in the sense that Palestinian courts have limited 

jurisdiction over Israeli parties and that exists a stigma attached by Palestinians to acts of 

subjection to the Israeli Supreme Court jurisdiction.  

The judicial system, and the Palestinian local criminal and civil court infrastructure with 

jurisdiction over criminal and civil matters relating to the environment was set up under 

the Jordanian rule between 1948 and 1967. However, there are major limitations in 

enforcing legal responsibility for civil environmental wrongs in Palestine and these are 

illustrated when reading the 1993 Oslo Accords and its Annex 4 of the Israeli-Palestinian 

Interim Agreement on the West Bank and the Gaza Strip. Its article 3 provides that the 

Palestinian Courts and judicial authorities shall have jurisdiction in all civil matters over 

ongoing Israeli business situated in the Territory. However, this is subject to significant 

qualifications. Some of them are in art. 2(c) and 2(d) which state that jurisdiction in 

respect of an Israeli party is conditional on consent notified to the court in writing or  art. 

3 that establishes that the enforcement of the Palestinian court’s judgement against an 

Israeli party is to be effected by Israel, so the court cannot compel execution of its own. 

Moreover, the subject matter and civil actions covered and expressly mentioned are “real 

property”, “contract” and “commercial disputes”. Environmental civil claims should fit 

one of those categories because, if not, it would require a separate agreement between 

Israel and Palestine. Without doubt, Palestinian courts have no jurisdiction when civil 

matters have a public law character and Israeli government departments cannot be sued 

in a Palestinian court under any circumstances.102  

 
102 Article 3 “Civil Jurisdiction” of Annex 4, Oslo accords: 

1. The Palestinian courts and judicial authorities have jurisdiction in all civil matters, subject to this 

Agreement. 

2. In cases where an Israeli is a party: the Palestinian courts and judicial authorities have jurisdiction over 

civil actions in the following cases: 

   a. the subject matter of the action is an ongoing Israeli business situated in the Territory (the registration   

of an Israeli company as a foreign company in the Territory being evidence of the fact that it has an ongoing 

business situated in the Territory); 

   b. the subject matter of the action is real property located in the Territory; 
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Altogether with these limitations, exists a cultural problem which is that Palestinian 

courts, which are under-staffed and under-resourced, do not have the respect of the 

people, the population does not see them as national courts but a legacy of colonialism 

and there are also allegations of corruption.103 On the other hand, Palestinian recourse to 

the Israeli Hight Court of Justice and appeal courts meets other difficulties. These are 

related to the institutional bias of Israeli courts as well as the ethical difficulty Palestinians 

have in litigating before these since sometimes it is perceived as giving legitimation of 

the occupying power.104  

This domestic lacuna is the reason why, as in other many issues of the conflict, 

international courts appear to be so relevant in the dispute.  

2.3.2. International courts: the ICC and the ICJ 

One of the possibilities usually mentioned is the Universal Jurisdiction that 

enables courts elsewhere in the world to prosecute persons from crimes committed 

outside its nation’s territory. Since there are some environmental situations which could 

 
   c. the Israeli party is a defendant in an action and has consented to such jurisdiction by notice in writing 

to the Palestinian court or judicial authority, 

   d. the Israeli party is a defendant in an action, the subject matter of the action is a written agreement, 

and the Israeli party has consented to such jurisdiction by a specific provision in that agreement; 

   e. the Israeli party is a plaintiff who has filed an action in a Palestinian court. If the defendant in the 

action is an Israeli, his consent to such jurisdiction in accordance with subparagraphs c. or d. above shall 

be required, or 

   f. actions concerning other matters as agreed between the sides. 

3. The jurisdiction of the Palestinian courts and judicial authorities does not cover actions against the State 

of Israel including its statutory entities, organs and agents. 

4. Israelis, including registered companies of Israelis, conducting commercial activity in the Territory are 

subject to the prevailing civil law in the Territory relating to that activity. Enforcement of judicial and 

administrative judgments and orders issued against Israelis and their property shall be effected by Israel, 

within a reasonable time, in coordination and cooperation with the Council. 

103 Tobias Kelly “Acces to Justice: the Palestinian Legal system and the fragmentation of coercive power” 

(2004) Crisis States Programme, Development Research Centre, working Paper no.41, 2; Yezid Sayigh and 

Khalil Shikaki “Strengthening Palestinian Public Institutions” (1999) Independent Task Force Report, 

Washington: Council on Foreign Relations, pp. 16, 29, 40, available at: 

https://www.cfr.org/report/strengthening-palestinian-public-institutions [last accessed 14 August 2022].    

104 David Kretzmer The Occupation of Justice: The Supreme Court of Israel and the Occupied Territories 

(State University of New York Press 2002), p. 2. 

https://www.cfr.org/report/strengthening-palestinian-public-institutions


35 
 

be crimes against humanity, this would be useful to contemplate. However, this study will 

not delve into its possibilities due to its international controversy, lack of case law in other 

national courts dealing with Palestine and the recent case before the International 

Criminal Court.  

In 5 February 2021, the Pre-Trial Chamber I of the ICC decided, by majority, that the 

Court’s territorial jurisdiction in the Situation in Palestine extends to the territories 

occupied by Israel since 1967. The Prosecutor already determined on 20 December 2019 

that all the statutory criteria under the Rome Statute for the opening of an investigation 

have been met and on January 2020 seized the Chamber under art. 19(3) RS, requesting 

a ruling on the scope of Court’s territorial jurisdiction in the situation in the state of 

Palestine. The ICC highlighted that it is not competent to determine matters of statehood 

but held that Palestine is a state party to the RS since 2015 and that the conditions of 

article 12(2)(a) are met. Therefore, the Prosecutor has the full authority to investigate all 

ongoing war crimes and crimes against humanity at least since June 2014 in the OPT.  

Michale Lynk, UN Special Rapporteur on the situation of human rights in the Palestinian 

Territory occupied since 1967, welcomed the decision and stated that the crimes 

investigated could include Israel’s actions during the 2014 war against Gaza, the killing 

and wounding of thousands of largely unarmed demonstrators during the Great March of 

Return in 2018-2019, and Israel’s settlement activities in East Jerusalem and the West 

Bank as well as allegation of grave crimes involving Palestinian armed groups. There are 

some allegations of crimes against humanity, like apartheid and forcible transfer as well 

as various war crimes such as illegal pillage.105 

It is important to remember, however, the limitations of this Court. In first place, the ICC 

is complementary to the national jurisdictions, so Israel can argue that they are already 

undertaking the necessary criminal investigations. In that case, the ICC should stop the 

investigation. Nonetheless, the Israeli judicial system has consistently authorised the 

illegal settlement enterprise and there are no genuine investigations regarding the killing, 

unlawful detention or torture of Palestinians by Israeli forces. Secondly, the ICC does not 

prosecute states but individuals who are usually high commanders or heads of states. The 

 
105 See more: OHCHR “ ICC ruling on jurisdiction in occupied Palestinian territory welcome step towards 

justice: UN expert”, UN Press Release, available at: 

https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=26732&LangID=E   

[last accessed 14 August 2022].    

https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=26732&LangID=E
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case of Palestine requires that all the system and structure of Israeli occupation is 

considered and there are doubts that the ICC is a suitable remedy. Despite this, this could 

be a significant step forward in the quest for justice in the OPT.  

On top of everything, this investigation is subjected to significant political pressure not 

only by the United States but by others. Some states, like Canada, Australia and Germany 

reiterated that they do not recognize Palestine as a state, do not recognise its accession to 

international treaties and therefore the Court should close the case. At the same time, as 

Michael Kearney predicted, Palestinian human rights advocates have been subjected to 

further negative pressures.106 For example, The Israeli Defense Ministry on 19 October 

2021 issued a military order declaring six Palestinian civil society organizations in the 

Occupied Palestinian Territory to be “terrorist organizations.” The groups are Addameer, 

al-Haq, Defense for Children Palestine, the Union of Agricultural Work Committees, 

Bisan Center for Research and Development and the Union of Palestinian Women 

Committees.  The designation effectively outlaws the activities of these civil society 

groups and authorizes Israeli authorities to close their offices, seize their assets and arrest 

and jail their staff members. Furthermore, it prohibits funding or even publicly expressing 

support for their activities.107 This is important, because most of the organizations are 

funded by the EU and the accusation of misusing European donors’ funds for terroristic 

activities was the base for the Commission to freeze legal projects of Palestinian 

organisations.108 This Israeli designation also points out the importance of NGOs in the 

OPT.  

Back to the controversy regarding statehood, the ICJ has been also contemplated 

as a way of seeking justice in the OPT. The ICJ’s own Statute sets out in Article 35 that 

non-members to the UN may be parties to a dispute on condition of a) fulfilling the 

conditions laid down on the security council and b) contributing to the expenses. As for 

point a), the Security Council Resolution 9 (1946) established that the ICJ shall be open 

 
106 Michael Kearney “ICC and the Investigation into the Situation in Palestine” (2021), Rosalux. Available 

at: https://www.rosalux.ps/?p=3811   

107 Amnesty International “Israel/OPT: Designation of Palestinian civil society groups as terrorists a brazen 

attack on human rights” (2021), Amnesty International New, available at: 

https://www.amnesty.org/en/latest/news/2021/10/israel-opt-designation-of-palestinian-civil-society-

groups-as-terrorists-a-brazen-attack-on-human-rights/ [last accessed 14 August 2022].    

108 Al-Haq “Statement about funding suspension imposed by the European Commission” (2022), available 

at: https://www.alhaq.org/advocacy/19424.html [last accessed 14 August 2022].    

https://www.rosalux.ps/?p=3811
https://www.amnesty.org/en/latest/news/2021/10/israel-opt-designation-of-palestinian-civil-society-groups-as-terrorists-a-brazen-attack-on-human-rights/
https://www.amnesty.org/en/latest/news/2021/10/israel-opt-designation-of-palestinian-civil-society-groups-as-terrorists-a-brazen-attack-on-human-rights/
https://www.alhaq.org/advocacy/19424.html
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to non-members if they have a declaration of accepting its jurisdiction and undertakes to 

comply in good faith with its decisions. On the other hand, some authors argue that what 

give Palestine the legal capacity to participate in international treaty regimes is its 

UNESCO Membership and the “Vienna formula”, since it understands the term state for 

certain functional purposes of participation in international treaty regimes. Therefore, the 

ICJ does not need to consider Palestine’s status under the law of statehood when accepting 

jurisdiction in a case brought by it.109 These opinions were expressed considering 

Palestine’s proceedings against the United States of America before the ICJ with respect 

to the relocation of the American Embassy in Israel from Tel Aviv to Jerusalem and 

violations of the Vienna Convention on Diplomatic Relations of 18 April. United States 

has already announced that do not consider itself to be in a treaty relationship with 

Palestine and that the Court has no jurisdiction. It remains to be seen the Court’s decision 

on the matter.110  

A different question is whether Palestine could bring a case against Israel and specially 

for environmental claims. The ICJ jurisdiction is, in principle, not compulsory, so it would 

be required for Palestine and Israel to submit a dispute to the ICJ or a treaty-based 

provision which assigns compulsory jurisdiction to the ICJ for the resolution of disputes 

arising. At the same time, it is doubtful the Israel’s collaboration or its acceptance of ICJ 

jurisdiction since that could be interpreted as it is recognising Palestine as a state.111  

 

2.3.3. Other international mechanisms: the Basel Convention and the role of 

NGOs 

Last but not least, other mechanisms to address the different challenges exist and 

the fact that Palestine has become part of various multilateral agreements has opened the 

 
109 Jure Vidmar “Palestine v United States: Why the ICJ does not need to decide whether Palestine is a 

state” (2018), EJIL: Talk!, available at: https://www.ejiltalk.org/palestine-v-united-states-why-the-icj-

does-not-need-to-decide-whether-palestine-is-a-state/ [last accessed 14 August 2022].   

110
 Relocation of the United States Embassy to Jerusalem (Palestine v. United States of America), ICJ 

General List No. 176 (15 November 2018). UN “The Court decides that the written pleadings will first be 

addressed to the question of jurisdiction and that of the admissibility of the Application”, UN Press Release, 

available at: https://www.un.org/unispal/document/icj-to-consider-jurisdiction-admissibility-issues-in-

case-involving-relocation-of-us-embassy-to-jerusalem-press-release/ [last accessed 14 August 2022].    

111 Benjamin Pontin, Vito de Lucia, Dr. Jesus Gamero Rus  (2015), Supra note 94, p. 14-15.  

https://www.ejiltalk.org/palestine-v-united-states-why-the-icj-does-not-need-to-decide-whether-palestine-is-a-state/
https://www.ejiltalk.org/palestine-v-united-states-why-the-icj-does-not-need-to-decide-whether-palestine-is-a-state/
https://www.un.org/unispal/document/icj-to-consider-jurisdiction-admissibility-issues-in-case-involving-relocation-of-us-embassy-to-jerusalem-press-release/
https://www.un.org/unispal/document/icj-to-consider-jurisdiction-admissibility-issues-in-case-involving-relocation-of-us-embassy-to-jerusalem-press-release/
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door to these procedures. The main and probably only example is the case for Illegal 

Hazardous Waste Dumping in Palestine based on the Basel Convention.  

This Convention was developed to restrict the cross-border trade and dumping of a range 

of toxic chemical wastes identified as “hazardous” as well a household waste and 

incinerator ash. In the case of exporting wastes across international borders, the 

authorities of the State of export must notify and provide detailed information to the 

authorities of the prospective States of import and transit. Unless there is written consent 

of all States concerned, the transport cannot proceed. If the prior and informed consent is 

not granted and wastes are transferred illegally, the Convention imposes the duty on the 

State responsible for the transfer to ensure safe disposal of the waste, typically by re-

import into the State of generation. The Convention Secretariat is the organ that can deal 

with cases brought by Parties to the Convention about alleged cases of illegal transport 

and can take appropriate action such as resolution negotiated between the States 

concerned.  

Since Palestine acceded to the Basel Convention in 2015 and Israel is also party to the 

Convention, Palestinian authorities were able to report incidence of unauthorized transfer 

of hazardous wastes from Israel and Israel’s settlements. In June 2016, the Palestinian 

Environment Quality Authority (EQA) filed a notification with the Basel Convention 

Secretariat about an incident of two illegal truckloads of hazardous wastes sourced from 

Israel’s Nitzane Shalom (Geshuri) settlement industrial zone heading to the Zahrit al-

Finjan landfill. That industrial settlement was unauthorized and according to the Oslo 

Accords, hazardous waste in the OPT needs to be transported for appropriate disposal to 

an Israeli landfill because the respective Palestinian authorities have been restricted from 

developing an appropriate location for environmentally sound disposal of toxic wastes. 

Israel claimed that the waste was not theirs because it came from an industrial settlement 

but the hazardous waste under the Basel convention extends to “areas of jurisdiction”, so 

the claim was dismissed by the Secretariat since Israeli settlements are under full Israeli 

control as Israeli civil legislation regulates settlements authority institutions and applies 

extraterritorially to individual Israeli settlers. Therefore, an agreement was reach in which 

Israel had to transfer the waste back across the Green Line, to be appropriately disposed 

of in Israel. Israel demanded, though, that the case was not published on the Basel 

Convention website. The only public information can be found in Al-haq’s website and 

in Selma Abdel-Qader’s and Tanya Lee Roberts-Davis’ study “Toxic Occupation: 

Leveraging the Basel Convention in Palestine”. 
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In this latter the authors argue that the Basel Convention can be seen as one instrument 

available to both Palestinian civil society and governance bodies to address specific 

manifestations of environmental injustice and hold complicit actors accountable. 

However, through the analysis of three cases112 brought by EQA to the Secretariat, they 

also conclude that the competent authorities in Palestine have failed to strategically use 

this Convention to draw attention to the environmental injustices suffered by Palestinians. 

This is because they have kept reported cases vague and emphasised confidentiality and 

pursued “quiet diplomacy”. They also call for civil society to get involved with strategic 

interventions to advance the call for accountability by Israeli companies at international 

for a including advocating for targeted boycotts or sanctions, online petitions, court 

proceedings, op-eds in newspapers or widespread information with videos or images. 

However, even though they highlight the role of MEAs like the Basel Convention in 

tackling the environmental challenges and injustice that Palestine suffers, they also 

outline that publicizing waste dumping in Palestine can only be initiated if there is timely 

and evidence-based information provided by the PA, so more expertise is needed. 113  

As we have seen, the politic authorities in Palestine lacks cohesion and 

organization. When this political situation predominates, non-sate entities become more 

important. In the case for Palestine, NGOs are key actors, not only in providing services 

and assistance on the ground, but also in collecting data and exercising political and legal 

advocacy. In that sense, organisation like Al-Haq, Al-Mezan, Al-Dameer, BDS or PCHR 

have been in the front line of the “lawfare” against Israel. They influence, in a non-violent 

way, policies, legislations, and practices, contribute to effective remedy and advocate for 

the respect of human rights and the end of impunity in Palestine with the objective to 

discourage international support for Israel and pressure Israel to comply with 

international law. In this sense, some studies have defined Palestinian NGOs as non-

typical since NGOs are expected to work outside the realm of state power and are often 

 
112 Being the one explained above the only “successful” one. In the other two, EQA failed to publish 

evidence-based documentation to back up its claims or make possible follow-up public statements, so the 

information about the case is weak and vague. See: Selma Abdel-Gader and Tanya Lee Roberts-Davis 

“Toxic Occupation: Leveraging the Basel Convention in Palestine” (2018) Journal of Palestine Studies Vol. 

XLVII, No. 2. 

113Ibid, p. 28.  
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at odds with official power holders. However, the Palestinian NGOs do not completely 

distinguish their work from the governmental one.114   

Among other activities, Al-haq, for example, files lawsuits and submits regular reports to 

the UN Human Rights Council and other international bodies. They also submitted an 

amicus curiae and reports to the ICC requesting the investigation of international crimes 

committed by Israel in the OPT,  Israel’s inability and unwillingness to conduct effective 

investigations and the illegal exploitation and destruction of natural resources. Moreover, 

they have filed cases before national courts against different companies and governments 

which contribute or make profit from Israel’s occupation.115 In direct relation to our study, 

in collaboration with Amnesty International, CEOBs, Geneva Water Hub and IHRC, they 

prepared a Joint civil society submission to the Secretary General of the ILC regarding 

the Draft Principles on PERAC after they were adopted in the first reading.116 It would 

be a mistake to forget NGOs and civil society when talking about the role that the ILC 

PERAC principles could develop in the environmental challenges that characterise this 

conflict, especially because they usually fill the expertise gap present in Palestine. 

 

3. Final Remarks: the need for policy change or more dispute settlement 

mechanisms  

Considering the political and legal realities of the case, one conclusion can already 

be drawn: when dealing with any issue related to the OPT, even if it is seen as “objective” 

like the environment, it is almost impossible to avoid discussing the general context of 

the conflict and the colonial politics of Israel. The asymmetry of power and resources 

between the two parts, limitations of Palestinian in administering their own territory 

imposed by Israel, the incapacity of Palestine to cope with the environmental challenges 

and the fact that some of these are directly caused by Israel makes it difficult to believe 

 
114 Julia Chaitin, Fida Obeidi, Sami Adwan, and Dan Bar-On (2002), supra note 98, p. 86 

115 See for example: Al- haq “Judgment handed down in the case of Al-Haq v Secretary of State for Foreign 

and Commonwealth Affairs” (2009), available at: https://www.alhaq.org/advocacy/7194.html [last 

accessed 14 August 2022].    ; Al-Haq “The Case Against Riwal: Corporate Complicity in International 

Crimes” (2010), available at: https://www.alhaq.org/advocacy/7194.html [last accessed 14 August 2022].    

116 CEOBS “Joint civil society submission to the Secretary General of the International Law Commission 

following First Reading” (2021), available at: https://ceobs.org/wp-

content/uploads/2021/05/PERAC_CS_joint_submission_ILC_advance.pdf [last accessed 14 August 

2022].    

https://www.alhaq.org/advocacy/7194.html
https://www.alhaq.org/advocacy/7194.html
https://ceobs.org/wp-content/uploads/2021/05/PERAC_CS_joint_submission_ILC_advance.pdf
https://ceobs.org/wp-content/uploads/2021/05/PERAC_CS_joint_submission_ILC_advance.pdf
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that the protection of the environment in those territories can be enhanced by a 

collaboration in the current terms and conditions. Believing and advocating that the 

environment can be a way to peace when one of the parties is deliberately using the 

environment to prolong their occupation is problematic. In one way or another, internal 

or imposed, there is a need for a change in Israel politics and its environmental actions in 

the OPT. However, Palestinians do not have a straightforward path in seeking justice and 

achieve a change. This situation demands processes, forums, dispute-settlement 

mechanisms in which accountability and restoration are possible. The ICC, the Basel 

convention and the different national court cases brought by NGOs are steps forward. 

But, in light of these facts, it seems unlikely that a non-binding document that do not 

establish any forum for disputes like the ILC Draft PERAC Principles will have a huge 

impact on the long process to end this environmental and humanitarian injustice.  
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CHAPTER III. 

The ILC’s draft PERAC Principles in the OPT: 

between a new understanding and an advocacy tool 

1. The ILC and its work on the Protection of the Environment in 

relation to Armed Conflict: An Overview117 

The ILC was established by the General Assembly in 1947 to undertake its 

mandate under article 13 (1) (a) of the Charter of the United Nations to "initiate studies 

and make recommendations for the purpose of ... encouraging the progressive 

development of international law and its codification." Its object, therefore, is the 

promotion of the progressive development of international law and its codifications. It 

consists of thirty-four members - from different nationalities - elected by the General 

Assembly from a list of candidates nominated by the Governments of States Members of 

the UN.118 According to Article 16 and 17, the Commission shall consider proposals and 

draft multilateral conventions submitted by the General Assembly, Members of the UN, 

other principal organs, specialized agencies or official bodies established by 

intergovernmental agreement.  

As we mentioned in the first chapter, the Commission decided to include the topic of 

PErAC in its programme of work and appointed Ms. Marie G. Jacobsson as Special 

Rapporteur at its sixty-fifth session of 2013. The recommendation came from UNEP and 

ELI and their 2009 report supported by the ICRC: “Protecting the environment during 

armed conflict: an inventory and analysis of international law”. The Commission received 

and considered three reports from its sixty-sixth session (2014) to its sixty-eight session 

(2016) and at its sixty-ninth session (2017), the Commission established a Working 

 
117 To see an overview of the structure of the principles go to Table 1, to see the complete study and final 

form of the principles: ILC “Protection of the environment in relation to armed conflicts. Texts and titles 

of the draft preamble and the draft principles adopted by the Drafting Committee on second reading” Un 

Document A/CN.4/L.968, 20 May 2022. Available at: https://documents-dds-

ny.un.org/doc/UNDOC/LTD/G22/348/04/PDF/G2234804.pdf?OpenElement [last accessed 14 August 

2022].    

118 ILC. 1947. “Statute of the International Law Commission. Adopted by the General Assembly in 

resolution 174 (II) of 21 November 1947, as amended by resolutions 485 (V) of 12 December 1950, 984 

(X) of 3 December 1955, 985 (X) of 3 December 1955 and 36/39 of 18 November 1981. 

https://documents-dds-ny.un.org/doc/UNDOC/LTD/G22/348/04/PDF/G2234804.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/LTD/G22/348/04/PDF/G2234804.pdf?OpenElement
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Group to consider the way forward in relation to the topic, as Ms. Jacobsson was no longer 

a member of the Commission. Ms. Marja Lehto was decided to become the Special 

Rapporteur and she has written three reports from 2018 to 2022. At its seventy-first 

session, in 2019, the Commission adopted on first reading the draft principles on 

protection of the environment in relation to armed conflicts and the commentaries. Then, 

it decided to transmit the draft principles to Governments, international organizations for 

comments and observations. In July 2022, at the seventy-third session, the final form of 

the principles was adopted. Now, according to article 23 of the Statute, the Commission 

submits its final draft report to the General Assembly and recommends that it takes note 

of the draft principles in a resolution and encourages their widest possible 

dissemination.119 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
119 ILC A/CN.4/750 (2022), supra note 41.  

http://legal.un.org/docs/?symbol=A/CN.4/750
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Table 1. UN International Law Commission’s draft principles on the Protection of the 

environment in relation to armed conflicts (PERAC) adopted in second reading 

Part One. Introduction  

 

DP1. Scope 

DP2. Purpose 

Part Two. Principles of general application DP3. Measures to enhance the protection of the 

environment 

DP4. Designation of protected areas 

DP5. Protection of the environment of indigenous 

people 

DP6. Agreements concerning the presence of 

military forces 

DP7. Peace operations 

DP8. Human displacement 

DP9. State responsibility 

DP10. Due diligence of business enterprises 

DP11. Liability of business enterprises 

Part Three. Principles applicable during armed 

conflict 

DP12. Martens Clause with respect to the 

protection of the environment in relation to armed 

conflict 

DP13. General protection of the natural 

environment during armed conflict 

DP14. Application of the law of armed conflict to 

the environment 

DP15. Prohibition of reprisals  

DP16. Prohibition of pillage 

DP17. Environmental modification techniques 

DP18. Protected zones 

Part Four. Principles applicable in situations of 

occupation 

DP19. General obligations of an Occupying 

Power 

DP20. Sustainable use of natural resources 

DP21. Prevention of transboundary harm 

Part Five. Principles applicable after armed 

conflict 

DP22. Peace processes 

DP23. Sharing and granting access to information 

DP24. Post-armed conflict environmental 

assessments and remedial measures 

DP25. Relief and assistance 

DP26. Remnants of war 

DP27. Remnants of war at sea  
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2. The significance of the ILC Draft principles in the OPT 

2.1. The hopeful part: general innovations and update of the laws of Occupation 

2.1.1. The innovations: temporal approach and interplay of different fields of law 

In the first reading of 2019, 28 draft principles were adopted. However, after the 

comments submitted by states and different organisations, DP15 was decided to be 

removed120. Therefore, the final 27 draft principles adopted in second reading in 2022 are 

divided in 5 sections: Introduction (DP1-DP2), Principles of general application (DP3- 

D11), principles applicable during armed conflict (DP12- DP18), principles applicable in 

situations of occupation (DP19-DP21) and principles applicable after conflict (DP22-

DP27).121  

The first remarkable thing is its temporal approach. Instead of focusing on the protection 

of the environment “during” armed conflict, as the UNEP 2009 report recommended, the 

Commission decided to deal with the protection of the environment throughout the 

conflict cycle: before, during and after armed conflicts. Thus, the used term “in relation 

to”. This approach enhances a broader protection and makes it possible to identify 

measures that can be taken to prevent or minimize environmental harm in conflict even 

before this conflict breaks out or in the aftermath of it. This latter being of great 

importance due to the critical point to build a sustainable peace.122 Even though this 

framework brought freshness to the topic, the Special Rapporteurs have also recognised 

that it was challenging when organising, dividing, and working on the principles. Not all 

principles fitted in just one category, that is why the sections are not purely “before, 

during and after”, but principles of general application, during, in situations of occupation 

and after the conflict.123 It should be highlighted that despite the difficulties, this mindset 

allowed them to include legal concerns and situations that were usually forgotten like the 

toxic remnants of war or situations of occupation. This latter has its own body of law and 

can contain cases where there is no armed violence making it difficult to include them in 

typical armed conflicts. Moreover, this feature makes this document much more holistic 

 
120 Principle 15 [II-3, 11] Environmental considerations 

Environmental considerations shall be taken into account when applying the principle of proportionality 

and the rules on military necessity. 

121 See Table 1. 

122 Marja Lehto (2020) supra note 7, p. 68.  

123 Ibid.  
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and distinctive than other relevant international initiatives such as the ICRC 2020 

Guidelines for Military Manuals and Instructions on the Protection of the Environment in 

Times of Armed Conflict, which were limited to focus on IHL.124 

In relation to the temporal approach and the inclusion of non-traditional legal 

concerns, the draft principles are innovative in the sense that are built on other relevant 

areas of law apart from the laws of armed conflict, such as international human rights law 

and international environmental law. In that sense, this responds to the Commission’s 

broader mandate which covers the progressive development of international law and its 

codification.125 This decision, despite being progressive, does not come as a surprise 

because the debate of whether and how human rights law and environmental law could 

apply to these situations has been around for some years already. Some examples in which 

these two bodies of law can play a crucial role are for example DPS 23, 10 and 11. DP 23 

on “Sharing and granting access to information” relies not only on the Convention on 

Certain Conventional Weapons and the Convention on Cluster Munitions but also on the 

International Covenant on Civil and Political Rights and the Aarhus Convention, among 

others. Similarly, DPs 10 and 11 on “Corporate due diligence of business enterprises” and 

“Liability of business enterprises” draw on the Business and Human Rights framework.126  

Likewise, the interplay of these different bodies of law is key in situations of occupation. 

It has been recognized by the ICJ, other regional courts as well as by the Human Rights 

Committee and the Committee of Economic, Social and Cultural Rights that human rights 

law plays an important role in situations of occupation, especially when the occupation is 

of long duration.127 Besides, the Special Rapporteur Marja Lehto in the 4th Report 

concluded that reading the 1907 Hague Regulations and in the light of subsequent 

 
124 Doug Weir and Stavros Pantazopoulos, (2020), supra note 41, p. 2. 

125 ILC Statute, supra note 118, (n 4) art 1(1). 

126 Composed by, among others, UN “Guiding Principles on Business and Human Rights: Implementing 

the United Nations ‘Protect, Respect and Remedy’” (2011) Framework, available at: 

https://www.ohchr.org/sites/default/files/documents/publications/guidingprinciplesbusinesshr_en.pdf; 

OECD, “OECD Guidelines for Multinational Enterprises” (2011) OECD Publishing, available at:  

http://dx.doi.org/10.1787/9789264115415-en; OECD “OECD Due Diligence Guidance for Responsible 

Supply Chains of Minerals from Conflict-Affected and High-Risk Areas” (2016) Third Edition, OECD 

Publishing, available at: http://dx.doi.org/10.1787/9789264252479-en [last accessed 14 August 2022].    

127 See for example: Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v 

Uganda) (Judgment) ICJ General List No. 116, 19 December 2005, para 216.  

https://www.ohchr.org/sites/default/files/documents/publications/guidingprinciplesbusinesshr_en.pdf
http://dx.doi.org/10.1787/9789264115415-en
http://dx.doi.org/10.1787/9789264252479-en
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developments in international law, the occupying power does have certain environmental 

obligations. One example is the obligation to prevent significant harm to the environment 

of the occupied territory that is likely to prejudice the health and wellbeing of the 

population of the occupied territory present in draft principle 19. This reading comes from 

the current understanding of the obligations of an occupying power to administer the 

occupied territory for the benefit of the occupied population and to restore and maintain 

the civil life to ensure that the occupied population lives as normal a life as possible, being 

the environment a crucial part of it.128  

2.1.2. The update of the indirect protection of the laws of occupation: 

Codification based on evolutionary interpretation129 

The three DPs applicable to situations of occupation are DP19, DP 20 and D21. 

The commentary clarifies that the inclusion of this separate section seeks to offer a 

practical solution reflecting the great variety of circumstances that may qualify as a 

situation of occupation, since there can be occupations resembling peacetime and others 

can be marked by active hostilities.130 At the same time, the Special Rapporteur clarified 

 
128 Tristan Ferraro, “The law of occupation and human rights law: some selected issues”, in Robert Kolb 

and Gloria Gaggioli (eds.), Research Handbook on Human Rights and Humanitarian Law, (Cheltenham, 

Edward Elgar 2013), p. 279. 

129 To see a visual summary of the DP on occupation see table 2.  

130 In that sense, a great variety of circumstances may qualify as a situation of occupation: the occupying 

State may confront armed resistance, temporarily lose control of part of the occupied territory or even 

occupations of long duration may seem similar to peacetime. The concept of occupation is based on article 

42 of The Hague Regulations of 1907, according to which, “territory is considered occupied when it is 

actually placed under the authority of the hostile army. The occupation extends only to the territory where 

such authority has been established and can be exercised. Thus, the sine qua non of occupation is precisely 

the effective control. In short, the ICRC Commentary of 2016 on common article 2 of the Geneva 

Conventions for the protection of war victims establishes three cumulative conditions to establish a state of 

occupation in terms of international humanitarian law: a) the armed forces of a State are physically present 

in a foreign territory without the consent of the effective local government in place at the time of the 

invasion; b) the effective local government in place at the time of the invasion has been or can be rendered 

substantially or completely incapable of exerting its powers by virtue of the foreign forces’ unconsented-to 

presence; c) the foreign forces are in a position to exercise authority over the territory concerned (or parts 

thereof) in lieu of the local government. And, even though the status of a territory as occupied is often 

disputed, it is acknowledged that the law of occupation applies to all situations that fulfil the factual 

requirements of effective control regardless of the occupying State invoking the legal regime of occupation. 

The most prominent cases in which the law of occupation applied are the Occupied Palestine Territory since 
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that all DP applies mutatis mutandis in these situations131. However, it is understood that 

the occupying power differs from other belligerents because assumes special 

responsibilities as de facto authority and administrator of the concerned territory. This 

perception is also reflected in the principles when giving prominence to concepts and 

obligations derived from IHR and IEL. 132   

It is important to note that the three DPs were based on the indirect protection that the 

laws of occupation provide to the environment. The special rules concerning occupation 

are contained in The Hague Regulations of 1907 and in Part III, Section III of the Geneva 

Convention relative to the Protection of Civilian Persons in Time of War (Convention 

IV), entitled “Occupied territories”. Moreover, all four Conventions apply in their entirety 

to these situations due to the common article 2 of the Geneva Conventions for the 

protection of war victims. Although there is not a direct provision dealing with the 

protection of the environment, the provisions that have been interpreted to indirectly 

protect the environment are the ones related to property rights; to certain protected 

objects, and to the general obligations of the occupying State to restore and maintain 

public order and safety in the occupied territory. These provisions try to ensure property, 

exploitation rights, economic interests or the survival and welfare of the civilian 

population, but they can also provide indirect protection to the environment.133   

 
1967 and Iraq between 2003 and 2004. However, other situations of occupation, such as Northern Cyprus, 

Nagorno-Karabakh and Western Sahara, have been recognised by case law from international and regional 

courts as well as by the Security Council and the General Assembly. See more: ICRC “Commentary of 

2016 to article 2 of the Geneva Convention for the Amelioration of the Condition of the Wounded and Sick 

in Armed Forces in the Field (Convention I)” (2016), paras 302-304, available at: https://ihl-

databases.icrc.org/ihl/full/GCi-commentary [last accessed 14 August 2022].    

131 Marie Jacobsson and Marja Lehto (2020), supra note 39, p. 41  

132 Daniëlla Dam-de Jong and Britta Sjöstedt “Enhancing Environmental Protection in Relation to Armed 

Conflflict: An Assessment of the ILC Draft Principles” (2021) 44 Loy. L.A. Int'l & Comp. L. Rev. 129, 

p.148.  

133 In short, Property Rights established in Articles 23(g), 46, 53(1) and 55 of the Hague Regulations of 

1909, the usufructuary rule, the principles of permanent sovereignty and self-determination, and Article 54 

of AP I as well as 53 and 147 of the Geneva Convention relative to the Protection of Civilian Persons in 

Times of War (Convention IV) can be understood to protect the environment. Moreover, the 

“conservationist principle”, formed by Article 43 of the Hague Regulations and Article 64 of the 

Convention IV, establishes the need for maintaining the situation before the occupation and the obligation 

of the Occupying power to administer the territory for the benefit of the protected population ensuring they 

https://ihl-databases.icrc.org/ihl/full/GCi-commentary
https://ihl-databases.icrc.org/ihl/full/GCi-commentary
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Specifically, DP19, sets out the general obligations of occupying power with 

respect to the environment of the occupied territory, as derived from Article 43 of the 

Hague Regulations of 1907, and it consists of three parts. DP19(1) states the obligation 

of the occupying power to respect and protect the environment in accordance with 

applicable international law, including relevant obligations under IHR and IEL. DP 20(2) 

further requires the occupying power to “take appropriate measures to prevent significant 

harm to the environment of the occupied territory that is likely to prejudice the health and 

well-being of the population of the occupied territory”. This is based on article 55(1) of 

API, IHRL and the threshold for environmental harm is derived from international 

environmental law. DP 19(3) resembles the text of article 43 of the Hague regulations 

because requires the occupying power to respect the law and institutions of the occupied 

territory concerning the protection of the environment, but it includes a permissible stance 

so the introduction of changes reflecting evolving standards in the law of occupation are 

allowed.134  

DP 20 also is influenced by human rights and environmental law and underlines the 

obligation of a sustainable use of natural resources. Again, this principle is based on 

article 55 of the Hague Regulations and the modern interpretation of the principle of 

usufruct related to the principle of permanent sovereignty and the right to self-

determination.135 Moreover, it consolidates the obligation to ensure the sustainable use of 

natural resources derived from the concept of sustainable development in IEL.  

 
live as normal as possible. Encompassed in this definition we find the conservation and maintenance of the 

environment. See: ILC “First report on protection of the environment in relation to armed conflicts by Marja 

Lehto, Special Rapporteur”  UN Document A/CN.4/720, 30 April 2018, p. 15, para. 28,  available at: 

https://documents-dds-ny.un.org/doc/UNDOC/GEN/N18/096/52/PDF/N1809652.pdf?OpenElement [last 

accessed 14 August 2022].    

134 Daniëlla Dam-de Jong and Britta Sjöstedt, supra note 132, p. 149.   

135 Article 55 of the Hague Regulations enables the occupying State to administer the natural resources of 

the occupied territory and lays down the “usufructuary rule”, establishing limitations to the occupying 

State’s use of immovable public property in the occupied territory.  The usufruct refers to the enjoyment of 

the fruits of a property, in the case of natural resources examples would be lands, crops and working on the 

mines, but with the obligation of exercising this right in a non-wasteful, excessive or negligent way that 

would alter the substance or value of this property/natural resources. Furthermore, according to the 

principles of permanent sovereignty “all peoples may, for their own ends, freely dispose of their natural 

wealth and resources without prejudice to any obligations arising out of international economic co-

operation, based upon the principles of mutual benefit, and international law”. Finally, in no case may a 

https://documents-dds-ny.un.org/doc/UNDOC/GEN/N18/096/52/PDF/N1809652.pdf?OpenElement
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Finally, DP22 was previously named “Due Diligence” and formulated the obligation for 

the occupying power to exercise due diligence to ensure that activities in the occupied 

territory do not cause significant harm to the environment in areas beyond the occupied 

territory. Nevertheless, in light of the different comments received on the notion of “due 

diligence”, the Special Rapporteur decided to change the wording of the DP because this 

term and the title could be misleading. Because is a specific application of the general 

principle identified and articulated in articles on prevention of transboundary harm from 

hazardous activities, she considered that it might be advisable to use language that is 

closer to these articles and other earlier work of the Commission. Therefore, the final title 

is “Prevention of transboundary harm” and the term “due diligence” was removed.  

However, the base remains the same and this DP builds on the duty of vigilance identified 

by the ICJ in its judgement concerning Armed Activities in the Territory of the DR Congo 

and the principle of prevention derived from international environmental law.136  

These three principles are an example of how an integrative approach can both 

consolidate and develop existing obligations. State delegations in the Sixth Committee 

interpreted the principles primarily as examples of progressive development. However, 

this position is difficult to understand since all the principles reflect developments in State 

practice, international case law over the past centuries and existing obligations.137 For that 

reason, we agree with Daniëlla Dam-de Jong and Britta Sjöstedt when they argue that it 

would be more appropriate to qualify them as codification based on evolutionary 

interpretation.138  

 
people be deprived of its own means of subsistence and the principles of self-determination may be invoked 

in relation to the exploitation of natural resources and article 55. The ICJ referred to the principle of self-

determination in its advisory opinion on the Legal Consequences of the Construction of a Wall in the 

Occupied Palestinian Territory when stating that the construction of the wall, among other measures by the 

occupying State, severely impede the exercise by the Palestinian people of its right to self-determination. 

See more in: ICJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, 

Advisory Opinion, ICJ Reports 2004, p. 136, para.122. 

136 ICJ, Democratic Republic of the Congo v. Uganda, supra note 127, para.189 

137 For example, it was suggested to include a principle on international organizations as administrators of 

territory but this was not followed because it was claimed to go well beyond the law of occupation, but it 

was understood that the neutral term “occupying power” could leave the door open to subsequent 

developments in international law. See: Daniëlla Dam-de Jong and Britta Sjöstedt, supra note 132, p. 149. 

138 Ibid, p.151. 



 
 

TABLE II. ILC Draft PERAC Principles applicable in situations of occupation139 

  TEXT Legal Base Inclusion of international development 

DP 19. General obligations of 

an Occupying Power 

1. An Occupying Power shall 

respect and protect the environment 

of the occupied territory in 

accordance with applicable 

international law and take 

environmental considerations into 

account in the administration of 

such territory.  

Article 43 of the Hague Regulations which 

requires that the Occupying Power restores 

and maintains public order and safety in the 

occupied territory, safety referring to not 

only physical safety but also to all the social 

functions and ordinary transactions, so to the 

entire social and economic life of the 

occupied region.  

 

This paragraph also relates to DP 13, general 

obligation of applicable international law. Applicable 

international law refers to the law of armed conflict 

but also to IEL and since the ICJ interpreted that the 

respect of human rights is a part of the obligation of 

article 43 and the ILC’s 2011 articles on the effects of 

armed conflicts on treaties indicated that treaties 

relating to the international protection of the 

environment may continue in operation during armed 

conflict.  

“Environmental considerations” is drawn from the 

Advisory opinion of the ICJ on Legality of the Threat 

or Use of Nuclear Weapons “the existing international 

law relating to the protection and safeguarding of the 

environment… indicates important environmental 

factors that are properly to be taken into account in the 

context of the implementation of the principles and 

rules of the law applicable in armed conflicts” and “ 

where a State exercises a right under international law 

within the territory of another State, considerations of 

environmental protection also apply”.  

 
139 This is a summary of the UN General Assembly “Report of the International Law Commission Seventy-first session” (29 April–7 June and 8 July–9 August 2019)  A/74/10, 

p. 265. https://legal.un.org/ilc/reports/2019/english/chp6.pdf [last accessed 14 August 2022].    

https://legal.un.org/ilc/reports/2019/english/chp6.pdf


 
 

2. An Occupying Power shall take 

appropriate measures to prevent 

significant harm to the environment 

of the occupied territory, including 

harm that is likely to prejudice the 

health and well-being of protected 

persons of the occupied territory or 

otherwise violate their rights.  

Article 55.1. of API to the Geneva 

Convention and international human rights 

law.  

 

Article 55 refers to “the health or survival” of the 

population, the DP refers to “health and well-being”. 

This is then more in accordance to the common 

objectives between economic, social and cultural 

rights and is consistently used by the WHO and the 

Stockholm Declaration principle 1.  

On the other hand, article 55 refers to protect the 

environment during warfare against “widespread, 

long-term and severe damage”, the DP19 uses 

“Significant harm” and this derives from the ILC’s 

earlier work on the prevention of transboundary harm 

from hazardous activities. Significant harm refers to 

either something more than detectable but need not be 

at the level or serious/substantial or that harm that is 

likely to prejudice the health and well-being of the 

population of the occupied territory. The two phrases 

in paragraph 2 should not be read as two cumulative 

thresholds. 

3. An Occupying Power shall 

respect the law and institutions of 

the occupied territory concerning 

the protection of the environment 

and may only introduce changes 

within the limits provided by the law 

of armed conflict. 

Last phrase of article 43 of the Hague 

Regulations, “while respecting, unless 

absolutely prevented, the laws in force in the 

country”, and article 64 of Geneva 

Convention IV. These provisions embody 

the so-called conservationist principle, 

underlying the temporary nature of 

occupation and the need for maintaining the 

status quo ante.  

The Occupying Power has the competence to legislate 

when necessary for the maintenance of public order 

and civil life and to change legislation that is contrary 

to established human rights standards. Paragraph 3 

considers that armed conflict may have caused 

significant stress on the environment of the occupied 

state and resulted in institutional collapse and 

recognizes that the Occupying Power may have to take 

proactive measures to address immediate 

environmental problems, within limits.  



 
 

Important to note is that it would be appropriate in a 

prolonged occupation to engage the population of the 

occupied territory in decision-making, as established 

in the Rio Declaration, principle 10.  

DP 20. Sustainable use of 

natural resources 

To the extent that an Occupying 

Power is permitted to administer 

and use the natural resources in an 

occupied territory, for the benefit of 

the population of the occupied 

territory and for other lawful 

purposes under the law of armed 

conflict, it shall do so in a way that 

ensures their sustainable use and 

minimizes harm to the 

environment. 

 

 
 

Article 55 of the Hague Regulations which 

regards the Occupying Power “only as 

administrator and usufructuary” of 

immovable public property in the occupied 

territory. This forbids the wasteful or 

negligent destruction of the capital value, 

and the temporal approach of the occupation 

prevents the Occupying Power from using 

the resources for its domestic purposes. On 

the other hand, the prohibition of pillage of 

natural resources (article 53 of the Hague 

Regulations) and the principle of permanent 

sovereignty over natural resources is also 

applicable here.  

Considering the development of the international legal 

framework for the exploitation and conservation of 

natural resources, environmental considerations and 

sustainability are to be seen as integral elements of the 

duty to safeguard the capital. One example that shows 

these ideas is the Gabcikovo-Nagymaros ICJ 

judgement140. In that sense, the notion of sustainable 

use of natural resources is argued to be the modern 

equivalent of the concept of “usufruct” as a standard 

of good housekeeping. This also entails that the 

Occupying Power should exercise caution in the 

exploitation of non-renewable resources, not 

exceeding pre-occupation levels of production, and 

exploit renewable resources in a way that ensures their 

long-term use, and capacity for regeneration. 

Sustainable use is most relevant in a long-term 

perspective, but the need to minimize environmental 

harm is relevant both in short-term and long-term 

occupations.  

 

 
140 GabCikovo-Nagymaros Project (HungarylSlovakia), Judgment, 1.C.J. Reports (1997), p. 7 

 



 
 

DP 21. Prevention of 

transboundary harm  

(previously named “Due 

diligence”)  

An Occupying Power shall take 

appropriate measures to ensure 

that activities in the occupied 

territory do not cause significant 

harm to the environment of other 

States or areas beyond national 

jurisdiction, or any area of the 

occupied State beyond the 

occupied territory.  

 

Principle that each State has an obligation 

not to cause significant harm to the 

environment of other State or to areas 

beyond national Jurisdiction. It has 

customary nature and an established status in 

a transboundary context, it is relevant in 

respect to shared natural resources and only 

applies to harm above a certain threshold, 

most often indicated as “significant harm”. 

For example, this principle can be found in 

the ICJ Legality of the Threat or Use of 

Nuclear Weapons case, in the principle 21 of 

the Stockholm Declaration, in the principle 

2 of the Rio Declaration and in the ILC’s 

draft principles on prevention of 

transboundary harm from hazardous 

activities.  

The wording of draft principle 21 is different from the 

established precedents in that it refers to “the 

environment of areas beyond the occupied territory”. 

This was related to situations in which the occupied 

territory extends to only a part of the territory of a State 

and not its entirety.  

 



55 
 

2.2. The tricky part: the implementation 

2.2.1. The normative value of the principles and the ILC double mandate 

The debate about the normative nature of the principles and the mandate of the 

ILC seems purely theoretical, but we argue that there are some implications regarding the 

perception of the final works’ legitimacy of the ILC. In that sense, it is worth 

remembering that the mandate of the ILC is double: the progressive development of 

international law, so the preparation of draft conventions on subjects which have not yet 

been regulated or sufficiently developed in the practice of States, and the codification and 

clarification of (“existing”) international law. 141  

In fact, most of its works constitute both codification and progressive development of 

international law and most of the time it does not draw a clear line between the two.142 

This is also the case of the draft PERAC Principles, and some voices have called for the 

clarification of these stating whether they are recommendations or developments or true 

binding obligations under treaties or customary international law.143 This task, as 

expressed by Marja Lehto, it is better performed principle by principle and what is clear 

is that most of the draft principles applicable during armed conflict, especially regarding 

the “Prohibition of reprisals” (DP15), as well as the “Prohibition of Pillage” (DP 16), the 

“Martens Clause” (DP13), “State responsibility” (DP 9) and the three principles relative 

to situations of occupation (DP 19-21), are based on customary rules of international law 

which have been clarified in a contemporary context of environmental protection. 

Nonetheless, even though the remaining draft principles represents different stages of 

crystallization as international legal norms, all principles are based on existing treaties, 

other authoritative sources or reflect best practices by States and IOs. 144 Therefore, even 

though the ILC did not aim to merely reflect existing international law but develop it, 

these principles are closer to be a clarified compilation through the lenses of HRL and 

EIL than proper new legislation in the field. 

 
141 ILC Statute, supra note 118, Article 13(1). 

142 Marja Lehto (2020), supra note 7, pp. 73-74.  

143 See: CEOBS “State positions on the draft principles on the Protection of the environment in relation to 

armed conflicts after first reading” (2022) Available at: https://ceobs.org/state-positions-on-the-ilcs-draft-

perac-principles-after-first-reading/  [last accessed 14 August 2022].    

144 Marja Lehto (2020) supra note 7, p. 74. 

https://ceobs.org/state-positions-on-the-ilcs-draft-perac-principles-after-first-reading/
https://ceobs.org/state-positions-on-the-ilcs-draft-perac-principles-after-first-reading/
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This is important when acknowledging that the ILC, as a State-empowered entity, will 

face much more criticisms by the States when the outcome is considered progressive 

development, since a dispute over authority can take place. As we mentioned in the first 

chapter, Sivakumaran argued that “what seems to be disagreement on the substance of an 

output is not infrequently a disguised battle about authority and who has the power to 

make and shape the law”.145 In line with this, when framing the principles as progressive 

development and not codification the implementation and enforcement debate is being 

shaped and previous behaviour excused. Despite the mandate of the ILC, Progressive 

development is seen to have a recommendary nature which can guide or convince states 

to change their behaviour, but not bind them. It is no coincidence that some states have 

consistently underlined that some principles were not based on customary international 

law and, therefore, their wording should be changed, or the principles basically removed. 

Because its authority comes from the perception of the community of states, the ILC must 

engage constantly with them to secure its legitimacy as a developer and codifier of 

international law.146 

 

2.2.2. States’ (op)position 

In general terms, over the ten years that the ILC has been working on the PERAC 

principles, states have demonstrated an increased interest. Most states that expressed their 

views at the UNGA Sixth Committee welcomed the ILC’s work and, even though in the 

early years some States questioned the need for and relevance of this work, over time 

these positions softened and translated into specific objections to specific principles. After 

the adoption of the 28 DPs in the 2019 session, States in the UNGA, international 

organizations and others had a fixed period to submit their comments.147 Just over 50 

governments have commented on the principles during the process, but the official 

submissions for this latter period were 19 representing the views and feedback of 24 

states. Colombia, El Salvador, Lebanon, the Nordics, and Portugal have been supporting 

 
145 Sandesh Sivakumaran (2017), supra note 56, p.394. 

146 Danae Azaria “’Codification by Interpretation’: The International Law Commission as an Interpreter of 

International Law “(2020) EJIL, vol. 31 no. 1, 171, p.172.  

147 UN General Assembly “Report of the International Law Commission on the work of its seventy-second 

session”, UN Document A/CN.4/746, 28 February 2022, available at: 

https://documents-dds-ny.un.org/doc/UNDOC/GEN/N22/248/14/PDF/N2224814.pdf?OpenElement [last 

accessed 14 August 2022].    

https://documents-dds-ny.un.org/doc/UNDOC/GEN/N22/248/14/PDF/N2224814.pdf?OpenElement
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the process, but, in general, many of the principles face serious opposition, especially the 

ones applying during conflict. Canada, for example, called for those principles to be 

deleted and Russia, who has not submitted this round but commented earlier, argued that 

environmental protection is a lower priority compared to civilian protection and the 

current legal framework is already adequate. Other big states offering serious objections 

to the project are France, Israel, and the US.148  

Without delving into much detail, the main controversies deal with various issues: the use 

of “natural environment” or “the environment”, the normative value of some principles 

which some States claim that is not clear or do not agree that some of them are customary 

law, the applicability of different fields of law is contentious as well as the applicability 

to international and non-international law conflicts and the regulation of non-state actors. 

The opposition is based on legal conservatism and favours the status quo, even the US 

has claimed that IHL is lex specialis and suggested that attempts to apply IHL to the 

environment might diminish the protection afforded to civilians. Some opinions not only 

disregard the development of international law and the ICJ interpretations and decisions, 

but also disregard the importance and relationship of the environment and human life. 

Israel and the US also said that articles 35 and 55 of API were not customary in nature 

and France was worried that State responsibility (DP 9) could be triggered by a breach of 

IEL or human rights law even though IHL is lex especialis. At the same time, Israel 

rejected the assertion that IHL confers general protection to the natural environment, but 

only to some elements of it, and also rejected the relevance of the commentary’s reference 

to the ICJ advisory opinion on the legality of the threat or use of nuclear weapons.149  

As for DPs 19, 20 and 21, Canada commented that the DPs are a step too far and more 

expansive than is required by the law of occupation and that they should be rephrased or 

removed. The Czech Republic doubted their legal basis because the law of occupation 

does not contain an explicit reference to the environment. On a positive note, the Nordics 

and Germany welcomed the principles and their commentary because there was no 

explicit reference until now. In particular, Lebanon felt that DP19 had particular value 

because some of the environmental impacts of occupations may only become visible after 

they conclude and wished to see additional provisions on the post-occupation 

 
148 CEOBS (2022), supra note 143.  

149 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1. C.J. Reports 1996, p. 226. 
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responsibilities of occupying forces. Some states like Spain and Switzerland call for 

clarifications of these Principles and this latter wished to see more about how the interests 

of the local population are to be considered.  

Israel provided extensive comments on the text of DP19. On DP19(1) they took 

issue with the term “respect and protect” and its specific meaning under IHL and argue 

that the paragraph should be subject to the requirements of the applicable internal law. 

On DP19(2) they objected to the conflation of article 55 API with international human 

rights law with the law of belligerent occupation. And on DP19(3) they reiterated that this 

principle does not reflect customary law and “institutions” should be removed since they 

are not mentioned in Article 43 of the Hague Regulations. In that sense, the US also 

argued that DP19 did not reflect customary law and it should not be binding.  

On DP20, Israel objected to the term “sustainable use” on the grounds that it was not a 

recognised legal term in the context of the law of occupation and the usufructuary 

principle. Moreover, they argued that changing the basic legal terminology in this field 

creates an undesirable inaccuracy. Other more progressive comments came from Lebanon 

that suggest that DP20 should contain a reference to integrating the law of occupation 

with other fields of law, like the right to self-determination, and Germany invited further 

clarification as to how the concept of sustainability could be applied to moveable public 

property, which can be confiscated under IHL, point that is also relevant to DP17 on the 

prohibition of pillage. The US again suggested to change “shall” by “should” but also 

urged to align the language with that of the Fourth Geneva Convention which specifies 

that the protection afforded by the law of occupation only apply to those who are occupied 

and not the settlers and colonisers. Finally, DP21 did not have a lot of opposition or, at 

least, comments.150 Although is surprising since it is based on a principle of 

Environmental law and the previous work of the ILC on prevention of transboundary 

harm from hazardous activities, it is also hopeful as it shows how the principles are 

progressively embraced. 

 

 

 
150 The written submissions can be found in the ILC webpage. ILC “Analytical Guide to the Work of the 

International Law Commission. Protection of the environment in relation to armed conflicts” (2022), available 

at: https://legal.un.org/ilc/guide/8_7.shtml [last accessed 14 August 2022].    
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These comments were submitted in respect to the draft principles adopted in the first 

reading of 2019 and there was a constant worry among scholars and experts that most of 

the principles were going to be watered down in the last version. The final report of the 

Special Rapporteur Marja Lehto proved otherwise. In general terms the principles remain 

the same or even were expanded to incorporate those comments that were more 

progressive.151 As we pointed out before, we consider that these principles find their legal 

base on existing obligations in international law and the ones that still remain 

controversial because they are based in ongoing projects or “soft law” (e.g. due diligence 

of corporations) are clearly stated as recommendations by the wording and in the 

commentary. Specifically, the principles of occupation have a strong legal base in the 

laws of occupation which the different provisions were already interpreted by the ICJ and 

others as indirectly protect the environment. We agree that it could have been beneficial 

to deal with the post-occupation responsibilities of occupying forces, a question raised by 

Lebanon, but we understand that this could have been more difficult to introduce in that 

section and that this should be encompassed by the principles in the last one (DPs 22-27). 

The demanded clarification on what the concept of sustainability encompasses and how 

it could be applied to different types of goods is also understandable and we hope that the 

new commentaries, which are yet to be published, will delve into this issue since it is a 

prominent but still unclear environmental principle. 

In light of the above, it may seem that the states are not going to be willing to accept this 

document. However, most of the conservative arguments are not very consistent with the 

status of international law and have more to do with the authority of the ILC or 

international courts (like the ICJ) in developing, interpreting or codifying the law. In the 

latest report, the Special Rapporteur and the Commission responded exhaustively and 

directly to all the comments submitted by the states, modified and justified the changes, 

and promise to incorporate the specifications in the next commentaries. The fact that all 

comments were considered and given a response increases the feeling of legitimacy and 

normativity the document’s value as well as the ILC. Moreover, as mentioned above, the 

 
151 For example, DP10 or 11. The Special Rapporteur instead of removing the principles, chose to remove 

the term “corporations” and use the term “business enterprises” so it was clear that most of the non-state 

actors and private actors were encompassed in this definition. Moreover, it was included in these principles 

the consideration of high-risk areas, which was not mentioned in the previous draft. ILC A/CN.4/750 

(2022), supra note 41, p.112.   
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interest of states has been increasing over the years of its work and there is practically no 

State that questions the relevance of this topic.  

Nonetheless, one thing is the general acceptance of the principles and quite another is the 

materialization of this non-binding document in national policies and its inclusion in 

military manuals, especially by a state like Israel which has extensively expressed its 

opposition to the content of the principles.  

2.2.3. Final form of the principles: a non-binding instrument and the need for 

an implementation vehicle 

These 27 draft principles were unlikely to form the basis of a new international 

instrument, or convention. And indeed, the last report of the Special Rapporteur affirmed 

that the PERAC study’s output would be non-binding principles and recommended the 

General Assembly to take note of the draft principles in a resolution and encourage their 

widest possible dissemination.152 

This is not something uncommon, the Commission has turned to producing more varied 

outcomes that simply instruments of hard law or the more traditional draft articles. Some 

examples are the draft conclusions, guidelines, and guides of practice. During the first 

decades since its origin, the Commission’s main task consisted in presenting drafts in 

preparation for subsequent treaty negotiations and its work was framed in the form of 

“draft articles” serving as a basis for the negotiation of an international convention.153 So 

it could be said that the draft articles were like draft treaties.154 Since the 90s, however, 

the ILC started producing more soft law as the body of international law gradually grew 

more extensive and, even when releasing draft articles, it has not always sought to have 

those immediately considered for adoption as a convention.155  

Regarding the PERAC draft principles, the Special Rapporteur Marie Jacobsson already 

pointed out in 2013 that a non-binding form would be best suited156 and the majority of 

 
152 Ibid, p.109.  

153 Jakob Katz Cogan “The Changing Form of the International Law Commission’s Work” in Roberto Virzo 

and Ivan Ingravallo (eds.) Evolutions in the Law of International Organizations (Brill 2015), 275. 

154 Ibid, p. 277. 

155 Elena Baylis “The International Law Commission’s Soft Law Influence.” (2019) FIU Law Review 13 

(6): 1007, p.1008. 

156 ILC “Report of the International Law Commission on the work at its sixty-fifth session.” (2013) UN 
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states speaking on the issue in the UNGA also stated their preference for a non-binding 

document, with ones rejecting the denomination of “draft articles” and others arguing that 

a draft convention should not be considered.157 Taking into account that PERAC included 

recommendations but also legal obligations, it appeared more coherent to avoid the 

traditional frame of “draft articles” or the more soft frame of “guidelines” and simply 

present the work in terms of “principles” which are more general and open.158 This was 

also meant to make the proposal more viable and acceptable in further stages and it 

exemplifies the political limitations that the protection of the environment suffers from.  

Nevertheless, the fact that it is unlikely that these Principles will form the basis of a new 

international treaty or convention has raised the concern of many organizations regarding 

their implementation. Organizations like CEOBs have argued that if we want the 

principles to change the behaviour of States and non-State actors, there is a need for an 

alternative implementation vehicle that encourages and monitors States’ compliance with 

the principles. They propose the creation of an online, open access database of State 

practice and adherence to the principles. Without this, they claim that the draft principles 

will be unlikely to achieve their intended impact and will remain as a document of 

academic interest.159 The sources for this active implementation data base could be 

military manuals; international treaty provisions, the corresponding domestic law 

implementing acts, unilateral international law acts, official statements before 

international courts and tribunals and international fora (e.g. UNGA). The main point 

would be to monitor the compliance with the principles and to encourage states to 

implement policies that enhance environmental protection in all the cycles of the conflict. 

Although we welcome the proposal since focuses on promoting best practices and a 

constant dialogue between states and experts, we do not share the view that without an 

implementation vehicle these principles will only have an academic value. In fact, the 

non-binding nature of the DPs are not meant to diminish its potential normative impact. 

In 2006, the former ILC member Christian Tomuschat reminded that an open, non-

 
157 ILC “Preliminary report on the protection of the environment in relation to armed conflict, submitted by 
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binding document can be even more effective than a treaty if this latter is not positively 

received or not widely ratified.160  

In the first place, these non-binding principles can be a touchstone for states, IOs, Courts 

and non-state actors working on this. It can be used as a reference by future codifications 

by the ILC and by national legislatures and national legislation, which anticipate 

internationally grounded State obligations in the future. Moreover, the holistic approach 

of the principles is important as they expand the legal analysis beyond IHL. This means 

that countries can start introducing national policies and a new perspective when 

reviewing, for example, their military manuals. Thus, reading them not only in terms of 

IHL, but also in terms of human rights and environmental law. Related to that, these 

principles can contribute with the other legal developments, like the ICRC 2020 

Guidelines, in the educational work, conferences and workshops that organizations like 

ICRC prepare for the different militaries around the world. For other organizations 

working with states in introducing regulations to protect the environment, such as ELI 

and the Geneva Water Hub161, these principles offer a legitimate legal framework as a 

starting point for negotiations and recommended reforms.  

On another note, they can help in every day inter-State diplomacy and are also available 

for use by international or national judges or arbitrators when interpreting conventional 

law and they can help. Of course, they are also important for the parties that have suffered 

from environmental destruction as they can add an important value to their argument 

before Courts or in mediation proceedings. Finally, through repetition, recurrent 

innovation and cross-references, these principles can develop and establish a common 

international understanding of the protection of the environment in relation to armed 

conflicts. As a result, behaviours progressively adapt to the new standards, not because 

of sanctions or because of political repercussions but because of an indirect agreement 

and understanding of what is admissible or not. International environmental law, used to 

deal with soft law and principles, has seen this happen with the principle of information 

 
160 Christian Tomuschat “The International Law Commission - An Outdated Institution?” (2006) German 

Yearbook of International Law 49: 77, p. 104. 

161 For example, ELI “Where we work”, available at: https://www.eli.org/where-we-work [last accessed 14 

August 2022]; and; Geneva Water Hub “Global High-Level Panel on Water and Peace”, available at: 
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accessed 14 August 2022].    
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and consultation, environmental impact assessment procedures and the principle of non-

discrimination.162 Previous work of the ILC has also experienced this progressive 

acceptance, the main examples are the articles on State responsibility for Internationally 

Wrongful Acts and on prevention of transboundary harm from hazardous activities.163 

It is true that opportunities for promoting principles are limited, and the implementation 

part will depend largely on some progressive States and the work of non-state actors like 

NGOs and experts. But the fact that there is no monitoring body does not automatically 

disregard the ongoing use of these principles in different processes like negotiations 

between different actors, in different judicial proceedings and even in educational 

informal meetings and conferences. In order to succeed, these principles must be widely 

used and cited, without disregarding their role just because they do not drastically change 

the behaviour of States or do not prevent all the future environmental harm in wartime.  

2.3. The honest part: a new legal framework or just a point of reference? The 

principles as an advocacy tool and a new common understanding 

Through this section we have seen that the principles incorporate key innovations 

in the way we understand PERAC, but also that Israel has opposed a great deal of their 

content. Thus, being unlikely that this State will wilfully incorporate the principles in 

their military activities or environmental policies, at least, in the OPT. In chapter two, we 

reached the conclusion that exists an asymmetry of power between Israel and Palestine, 

that the colonial policies of Israel are one of the main contributors to the environmental 

challenges in the OPT and that it is difficult for Palestine to administer properly their 

natural resources and environment, but also to seek justice because of a lack of effective 

and available dispute settlement mechanisms. However, the fact that Palestine has started 

being part to different MEAs has opened the path to tackle specific environmental 

 
162 Pierre-Marie Dupuy, “Soft Law and the International Law of the Environment” (1991) 12 Mich J Int'l L 
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challenges. The main example is waste management thanks to the possibility of bringing 

complains based on the Basel Convention to the Secretariat. 

 In this respect, the ILC draft PERAC principles do not open any new path. It does 

not provide for the establishment of any forum or body that can review violations under 

its terms. And, since it is not a binding treaty, which Israel and Palestine could sign, the 

situation regarding the ICJ will probably remain the same. However, this could be phrased 

in other words. A binding treaty would only be a missing opportunity for the OPT in the 

case that both Israel and Palestine are parts to it and stipulates that the ICJ has mandatory 

jurisdiction or that another dispute-settlement mechanism must be established. Without 

these conditions, the impact of the instruments for the challenges identified remain almost 

the same, binding or not.  

On the other hand, Palestinian NGOs play an important role in overcoming this 

procedural injustice. They submit regular reports to different IOs and fill cases before 

national courts against states and companies that collaborate with the Israeli settlements 

and commit human rights violations in the OPT. It is precisely in this advocacy work that 

the ILC draft PERAC principles gain importance since various of their principles support 

their work in advocating for or against these situations.  

In the first place, DP8 is a recommendation for States and other relevant actors to take 

appropriate measures for prevent and mitigate environmental degradation in areas where 

persons displaced by armed conflict are located. This is relevant to the long-term nature 

of many Palestinians in refugee camps in the West Bank and other occupied territories 

and their environmental damage, particularly related to sewage and access to fresh 

water.164 Secondly, DPs 10 and 11 reflect the growing business and human rights 

movement and acknowledge the role of business in the contribution to environmental 

exploitation in relation to armed conflict. They state that states should take legislative and 

other measures to ensure corporate due diligence and that they can be held liable for their 

impact on the environment. Even though it is just a recommendation, these advance the 

norms set out in the UN Guiding Principles on Business and Human Rights (UNGPs) as 

they encourage states to create actual liability on companies for their actions. The UNGPs 

sets a responsibility paradigm in which are the same businesses who should consider how 
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they should best address their responsibility for human rights abuses. Thus, these 

principles support the work of different NGOs that call for states to take responsibility 

for the actions of corporations and other business entities in the OPT, particularly those 

contributing to the settlements in the West Bank and in East Jerusalem.165 The following 

DP12 is the so called  “Martens Clause” which works as a “coverall” preamble clause. In 

other words, for cases not covered by international agreements, international law derived 

from established custom, from the principles of humanity, and from the dictates or public 

conscience still apply. This is beneficial from an advocacy perspective because it opens 

the possibility of bringing international human rights law and other legal rules and values 

into the discussion.  

Without a doubt, DP16 is particularly relevant because it restates the prohibition on 

pillage of natural resources, and human rights organisations in the OPT have identified 

various incidents of potential pillage by Israeli and foreign-owned companies.166 The 

prohibition on pillage is present in international treaties and covenants, but this principle 

clarifies it and gives more meaning to it. In that sense, the Chair of the Drafting 

Committee expressed that it will also refer to the broader context of illegal exploitation 

of natural resources, going beyond the ideas of theft of private property and dealing with 

public natural resources during occupation.167 DP25 encourages states to take measures 

to compensate or otherwise repair environmental damage even where the source of 

damage is unidentified or formal reparation unavailable. This is meaningful since some 

states have attempted to avoid taking responsibility for environmental damage, such as 

Israel in respect to the ICJ findings of liability for the construction of the Annexation Wall 
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in the OPT168, and this can enable seeking support from third party states and draws on a 

framework of international support for the victims of human rights breaches.169  

Finally, DP19 to 21, the proper principles in situations of occupation, acknowledge the 

particular obligations which arise during belligerent occupation, and this is crucial as the 

existing laws were developed in a historical context of mainly short-term occupations 

with a temporary nature. For that reason, they emphasize the importance of preserving 

the status quo ante bellum and they have not been straightforwardly applied to the OPT, 

which is a long occupation with elements of annexation and colonisation.170 The fact that 

during the drafting history of these Principles and in the commentaries the specific context 

of Israel has been directly considered makes it difficult to argue that these laws do not 

apply to the long-term occupation and in the OTP.  

It is undeniable that content wise these principles are important for the OPT.171 

They are a product of a long and exhaustive work and are the first legal document to 

directly address the protection of the environment in situations of occupation. The 

situation in the OPT has been largely discussed and used as an example through the 

Special Rapporteurs reports and discussions. Even though Israel resists to implement 

these principles, not including or operationalising them in their military 

manuals/activities or in their environmental policies, the environmental obligations of an 

Occupying power are clearly established. They form a new common understanding 

regarding the topic. It is difficult to go back and look at PERAC without considering the 

pre and post parts of the conflict or the importance of IHRL and IEL. It is undeniable that 

the Occupying Power has environmental responsibilities that must fulfil in the occupied 

territory and for the benefit of the protected population. This understanding can be an 

important part in diplomatic discussions and intergovernmental forums, in future 

cooperation plans and, without any doubt, for advocacy and for those working on human 

rights within the context. When dealing with questions about how an Occupying power 
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should use the natural resources of the occupied territory or if business enterprises and 

private actors can be held accountable and by who, these principles offer the first clear 

framework to answer them.  

Even as a state empowered entity with several criticisms, the ILC has produced the 

principles through a long formal intergovernmental process in which the States 

participation was constantly encouraged and listened. The support is not universal, but 

they have a robust normative foundation, and some states are willing to endorse and 

promote them. These principles should not lack in neither credibility nor legitimacy.172 

Nevertheless, for the time being, the importance of these non-binding principles relies on 

the fact that are a tool for advocacy work and, thought their use, mention, and repetition 

by authorities, advocates, experts and even scholars, can become the common framework, 

reference and understating of the protection of the environment in situations of 

occupation. If they change their form, establish an implementation vehicle, or influence 

the development of further legislation is still unclear. If Israel fulfils the obligations 

established or considers them international law that should be respected is also unclear 

and unlikely. The environmental challenges are still going to be present even after the 

General Assembly takes note of them. Palestinians will still lack the freedom, resources, 

and the expertise to tackle the different environmental concerns. Nonetheless, this does 

not completely detract from the importance of this legal document. The ILC Draft 

PERAC Principles can become the legal framework for the protection of the environment 

in times of occupation, helping shape and support the demands of Palestinians, raising 

awareness among international community and contribute to the other strands of 

advocacy work that aim to end the environmental injustice in the OPT.  
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CONCLUSIONS 

Throughout the three chapters of this study several conclusions have been reached. 

First, the protection and remediation of the environment in times of conflict has largely 

depended on the political context and the international community's use of international 

law. This is exemplified by the first Gulf War and the establishment of the UNCC in 

opposition to other environmental disasters like the one caused by NATO in Pancevo. 

However, the scholar attention has been mainly focused on the text and inapplicability of 

IHL and has paid little attention to the political contexts and the behaviour of actors.  

Secondly, the fact that the policies and activities of Israel have a huge impact on the 

deterioration of the environment in the OPT makes it difficult to believe that a fruitful 

and equitable collaboration between the two territories is possible. As a result, there is a 

need for a change in Israel’s environmental practices and policies. However, Palestinians 

face serious limitations in accessing justice, domestically and internationally, so they 

cannot bring complains against them. Therefore, more forums and dispute settlement 

mechanisms are needed to address, at least, specific violations that contribute to the 

destruction of the environment. In respect to these, there are two factors that can help 

overcome these limitations and need further consideration. First, the use of the dispute 

settlement mechanisms established in different MEAs, as in the case of the Basel 

Convention. Second, the role of NGOs in bringing cases before national courts against 

different states and companies that commit different abuses and illegalities in the OPT.  

Finally, because of their non-binding nature and Israel's opposition, it is highly unlikely 

that the ILC’s Draft PERAC Principles will force a change in Israel's environmental 

policies in the OPT. In the same way, these principles do not foresee the establishment of 

any dispute settlement mechanism or forum in which claims can be brought against 

violations of these principles. Thus, their role and impact on the OPT is limited. 

Nevertheless, they offer a new framework of understanding that can be highly beneficial 

in diplomatic and international relations, educational purposes, and in the formation of 

expectations and demands. Moreover, it will support and offer an extra-legal language in 

the different strands of activism led by Palestinian NGOs. 
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When studying the purposes of International Law, we tend to repeat that 

international law aims to promote peace, security and organized relations between the 

different actors of the international community. It is possible to even go further and state 

that it has a moto of pursuing and securing some values that are perceived as important. 

Still, as Martti Koskenniemi pointed out, this perception that international law aims to 

achieve good objectives such as peace, good governance or rights represents a prevailing 

instrumentalist vision of the law and, frequently, the interests and the content of the 

objectives that are supposedly sought or protected vary according to which part of the 

conflict you are asking. 173 The same author exemplified this idea with the peace process 

in the Middle East and stated that peace, even as a common goal for both of the main 

parties, has a very different meaning for Israel than it does for Palestinians.174 Likewise, 

Omar M. Dajani also argued that during the peace process in the late 1999 to early 2001 

Israel and Palestine expressed sharply differing views about their respective rights and 

obligations but also about the role and relevance of international legal norms to the 

bilateral process they were conducting.175  

In a similar sense, environmentalists and activists sought to achieve an effective 

protection of the environment and, inevitably, this entails advocating for the end of wars. 

A minimum that it is asked for is that the laws of armed conflict protect the environment 

effectively and we tend to honour those norms not because of their origin, process, or 

form, but because of their purpose. However, when the advocated norm fails to achieve 

the latter, as if it were an independent factor applying itself, we condemn it. And the 

search for innovations and new approaches begins. What if we change the order of the 

factors? The laws of the conflict do not effectively protect the environment, but the 

environment, as a common value that transcends interests and unites all the actors, can be 

a common point for consensus, a way to contribute to peace processes and the ending of 

conflicts. Unfortunately, in this case, the protection and use of the environment also has 

a different content not only for the parties to the conflict but also for the experts who look 

at it from the outside. The environment continues to be a weapon and a victim in the OPT, 

not an engine or an excuse for change. It represents an instrument either to prolong the 
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occupation or as an argument to make the opponent accountable. In the case at hand, the 

order of the factors is maintained and to protect the environment effectively, the conflict 

must end.  

Irremediably, this environmental and political situation calls for a political process and 

change, whether in terms of the wishes, demands and prospects of the parties internally 

or as an imposition by the international community. In the meantime, International Law 

will be part of this process, offering its language, sometimes spoken as a defence, 

sometimes as a tool for power that silences. Through new legal developments such as the 

ILC PERAC principles, a new normative vocabulary is available for the Palestinians, not 

only for their claims to have a legal content and form but also to shape their demands and 

what they can aspire to. However, it remains to be seen how this language will be used 

and whether the parties will listen to it.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


