
 

  

 

 

 

 

 

 

 

 

 

 

 

Do International Investment Treaties Constrain Environmental Regulatory Space in an 

Increasingly Warming World? 

 

 

 

 

 

 

 

 

 

 

 

 

 

Carola Miller 

Master’s Thesis  

University of Helsinki  

Faculty of Law  

Supervisor: Paolo Amorosa  

August 2022  



 

Tiivistelmä 
 

Tiedekunta: Faculty of Law 

Koulutusohjelma: Master of Laws (OTM) 

Opintosuunta: Public International Law 

Tekijä: Carola Isabella Miller 

Työn nimi: Do International Investment Treaties Constrain Environmental Regulatory Space in an 
Increasingly Warming World? 

Työn laji: Pro Gradu Master’s Thesis 

Kuukausi ja vuosi: August 2022 

Sivumäärä: XVII + 65 

Avainsanat: International Investment Law, Investor-State Dispute Settlement, Bilateral investment 
treaties, Expropriation, Fair and equitable treatment, Most favoured nation treatment, National 
treatment, International Environmental Law, ISDS, FET, MFN 

Ohjaaja tai ohjaajat: Paolo Amorosa 

Säilytyspaikka: Helsingin yliopiston kirjasto, Helsingfors universitets bibliotek, Helsinki University 
Library 

Tiivistelmä:  

The need to effectively regulate the environment is recognized globally, for example, under the Paris 
Agreement, states are obligated to formulate national policies to combat the adverse effects of 
climate change. However, states are increasingly facing the consequences of such regulation in 
investment arbitration, as these progressive environmental protection goals can lead to a multi-billion 
claim made by foreign investors. International investment law and the investor-state dispute 
settlement are currently going through a so-called “legitimacy crisis” as there has been criticism 
towards both its substantive and procedural levels. As a response to this imbalance, there has been 
a move towards trying to reestablish international investment law.  

The overall purpose of this thesis is to examine the conflicting dimension of the link between 
environmental and investment protection. The aim is therefore to examine the defects of the 
international investment treaty regime in relation to the sovereign right of states to regulate 
environmental concerns. This is done by examining frequently used substantive treaty provisions 
that protect foreign investment: expropriation, fair and equitable treatment (FET), most-favored-
nation (MFN) and national treatment (NT). It then examines how investment tribunals have 
interpreted these provisions when a foreign investor has challenged environmental measures taken 
by the host state in investor-state arbitration. 

This thesis further examines whether new types of clauses introduced in international investment 
agreements in recent years have succeeded in balancing the rights of investors with the interest of 
states in regulating public issues such as the environment. These include environmental treaty 
language that clarifies that investment protection should not be implemented at the expense of public 
policy issues. 

This thesis finds that both the vaguely worded investment protection provisions in international 
investment agreements and the inconsistent practice of arbitral tribunals have created uncertainty 
about the extent of state liability. It therefore seems that international investment law is still in a 
formative stage with respect to public interest concerns such as environmental protection. These 
reforms may increase the interaction between international investment law and environmental 
protection. However, these measures are not sufficient as they do not reduce the likelihood of a state 
being sued in investor-state arbitration. Therefore, more radical reforms are needed in the future to 
address the negative impact of the investment regime on the environmental protection measures of 
states. 
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1. INTRODUCTION 
 

1.1 Introduction to the thesis 

 

”The last two decades have witnessed the silent rise of a powerful international investment regime that has 

ensnared hundreds of countries and put corporate profit before human rights and the environment.”1 

 

The need to effectively regulate the environment is recognized globally, for example, under 

the Paris Agreement,2 states are obligated to formulate national policies to combat the 

adverse effects of climate change. However, states are increasingly facing the consequences 

of such regulation in investment arbitration, as these progressive environmental protection 

goals can lead to a multi-billion claim made by foreign investors. For example, the German 

energy company Uniper filed a claim against the Dutch government in 2021 alleging that 

the state’s plan to shut down all coal-fired power plants by 2030 violates the Energy Charter 

Treaty (hereafter ECT)3 to witch both the Netherlands and Germany are parties.4 There has 

also been controversial debate over whether these claims put forward by investors prevent 

states from adopting environmental policies and thus manage to create “regulatory chill”.5  

 

Simultaneously, due to the growth of the fossil fuel industry and the increase of coal, gas 

and oil production, several international investment agreements have been concluded since 

the 1960s with the sole objective to protect foreign investment from arbitrary acts by the 

host state. Changes in the world’s economic and social environment thus created the need 

for an international investment regime to structure and stabilize foreign investment.  

 

International investment law and the investor-state dispute settlement are currently going 

through a so-called “legitimacy crisis”6 as there has been criticism towards both its 

 
1 Eberhardt P and Olivet C, ‘Profiting from injustice. How law firms, arbitrators and financiers are fuelling an 

investment arbitration boom’ (Corporate Europe Observatory and the Transnational Institute 2012) 7. 
2 Paris Agreement (adopted 12 December 2015, entered into force 5 October 2016). 
3 Energy Charter Treaty (adopted 17 December 1994, entered into force 16 April 1998). 
4 Uniper SE, Uniper Benelux Holding B.V. and Uniper Benelux N.V. v. Kingdom of the Netherlands, ICSID 

Case No. ARB/21/22.  
5 The concept refers to a situation where the fear of arbitration prevents the promotion of regulation in the 

public interest. Tienhaara K, ‘Regulatory Chill and the Threat of Arbitration: A View from Political Science’ 

in Evolution in investment treaty law and arbitration, Chester Brown & Kate Miles eds. (Cambridge 

University Press 2011) 606. 
6 The term “legitimacy” refers here to acceptance of “a rule or rule-making institution which itself exerts a 

pull toward compliance on those addressed normatively because those addressed believe that the rule or 
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substantive and procedural levels.7 On the one hand, scholars, states, and non-governmental 

organizations (hereafter NGOs) have criticized the asymmetry of international investment 

agreements and the vagueness and indeterminacy of the standard of investor rights, which 

may limit states’ national sovereignty and their right to regulate. The effectiveness of 

investment treaties is based on the investor-state dispute settlement mechanism they contain. 

Foreign investors can therefore claim that state legislative measures have breached the 

substantive investment protection provisions of these treaties, and they can do so without 

exhausting local remedies before national courts. This favorable structure of these treaties 

has led to an increasing number of claims by foreign investors against host states for their 

regulatory actions in recent years. The difficulties with investment treaty arbitration are not 

only due to the novelty of the system, but above all to the fact that relevant treaties do not 

provide sufficiently clear guidance, as they do not lay down concrete rules but contain 

vaguely worded standards of protection. On the other hand, the legitimacy crisis originates 

from flaws in the current procedural system for investor-state dispute settlement, such as 

inconsistencies in decisions made by arbitral tribunals. This has contributed to the debate on 

the line between legitimate, non-compensable national regulation and regulation that triggers 

compensation, and raises the question of whether existing international investment 

agreements and investment tribunals have failed to advance environmental objectives and 

thus undermine national climate action? These implications have led some states to cancel, 

amend or even withdraw from international investment agreements.8  As a response to this 

imbalance, there has been a move towards trying to reestablish international investment law.  

 

In recent years, new types of clauses have been introduced into international investment 

agreements to balance the rights of investors with the interest of states in regulating public 

matters such as the environment. They include environmental treaty language to clarify that 

investment protection should not be implemented at the expense of public policy issues. 

Some treaties have included exceptions, while others have chosen language clarifications to 

 
institution has come into being and operates in accordance with generally accepted principles of right 

process.” For this definition, see Franck Thomas M, ‘The Power of Legitimacy among Nations’ (Oxford 

University Press 1990) 24. 
7 Brower Charles N and Schill Stephan W, ‘Is Arbitration a Threat or a Boon to the Legitimacy of 

International Investment Law?’ (2009) 9 Chicago Journal of International Law 471, 473. 
8 For example, South Africa has denounced several BITs and some Latin American countries have 

denounced the ICSID Convention; Wick Diana Marie, ‘The Counter Productivity of ICSID Denunciation and 

Proposals for Change’ (2012) 11 The Journal of International Business and Law 239-291; Polanco Lazo 

Rodrigo, ‘Is There a Life for Latin American Countries after Denouncing the ICSID Convention?’ (2014) 11 

Transnational Dispute Management 15-20. 
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reinforce the commitment of the parties to public values.  This raises the question of whether 

these new efforts are sufficient to balance the framework and to preserve states’ 

environmental regulatory space?  

 

1.2 Research question, premise, and outline 

The overall research objective of this thesis is to ascertain the contradictory relationship 

between international investment law and environmental protection and to examine whether 

the reform of international investment agreements (hereafter IIAs) has succeeded in fulfilling 

its role of protecting foreign investment without compromising the right of host states to 

regulate the environment. The thesis therefore seeks to answer the following questions:  first, 

what are the defects of the international investment treaty regime in relation to the sovereign 

right of states to regulate environmental concerns, and second, are the ongoing reforms to 

include environmental language in IIAs effective enough to protect the right of host states to 

regulate public environmental interests? 

 

To assess these issues, the thesis proceeds as follows: part two will first define some of the 

key concepts, after which part three will examine selected key investment protection 

provisions in IIAs, expropriation, fair and equitable treatment, most favoured nation standard 

and national treatment. The fourth section examines how investment tribunals have 

interpreted these substantive provisions when trying to solve issues arising from conflicts 

between investors’ rights and states’ right to regulate environmental concerns, it does so by 

examining selected case law of Investor-State arbitration (hereafter ISDS).  The final part of 

the thesis examines if recent investment treaty drafting has been able to strike, from a legal 

point of view, the right balance between the protection of foreign investment and host states’ 

right to regulate the environment. A conclusion follows.  

 

1.3 Limitations and methodology 

This paper is primarily a study of international investment law and therefore it does not focus 

on environmental law, although previous studies have explored the relationship between 

both investment and environmental law at both national and international levels. Nor does 

this thesis address issues related to international trade law. Instead, it examines whether the 

public interest in environmental protection has been successfully incorporated into the 

framework of international investment law.  
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In recent years, various studies9 have provided options for how substantive and procedural 

aspects of international investment law could be reformed for better alignment with 

environmental protection, for example by incorporating environmental treaty language, or 

by limiting controversial provisions such as fair and equitable treatment, indirect 

expropriation, and most favored nation, to name a few. This paper focuses only on 

substantive reforms by examining some selected new approaches to IIAs, including 

preambular languages, the right to regulate clauses, exceptions and carveouts, systemic 

integration, and clarifications, to determine whether these efforts are sufficient to preserve 

states’ environmental regulatory space. 

 

Furthermore, because international investment law consists of many bilateral investment 

treaties (hereafter BITs), regional investment treaties, in addition to which there are treaties 

with investment chapters that together form the IIA system, the treaty base is considered 

fragmented.10 Due to this fragmentation, each treaty clause should be interpreted in its own 

context. For this reason, this thesis is not able to provide answers suitable for all situations. 

However, the content and structure of BITs are strikingly similar around the world, with 

some core elements found in all BITs, such as the key substantive treaty obligations, fair and 

equitable treatment, national treatment and most-favored-nation and expropriation.11  

 

Moreover, this thesis concentrates on investment treaties negotiated and concluded between 

states, therefore investment contracts between the host state and a foreign investor are 

excluded from the scope. Further, the focus is only on the protection afforded by 

international investment treaties, therefore the thesis does not address the laws of the host 

state or customary international law in the absence of an applicable investment treaty. In 

addition, this paper will primarily focus on BITs, which are considered a central feature of 

the substantive level of international investment law, however, other treaties with investment 

chapters will also be explored.  

 

Finally, in terms of methodology in this thesis, I have relied mainly on legal dogmatic 

research. The main sources for this research are selected BITs and other treaties with 

 
9 UNCTAD, ‘Reform Package for the International investment Regime’ (United Nations 2018). 
10 In 2022, there are more than 2200 BITs in force, in addition to which there are 324 treaties with investment 

provisions (TIPs) that together form the system of IIAs. 
11 UNCTAD, ‘Bilateral Investment Treaties 1995–2006: Trends in Investment Rulemaking’ (United Nations 

2007).  
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investment chapters, model BITs, selected awards from investment tribunals and the Vienna 

Convention on the Law of Treaties (hereafter VCLT).12 These sources are supported by 

studies carried out by renowned scholars of both international investment law and 

international environmental law. Furthermore, the relationship between international 

investment law and environmental protection has been examined from a strictly legal point 

of view and by placing the matter within the scope of public international law.  

  

 
12 Vienna Convention on the Law of Treaties (adopted 23 May 196923 May 1969, entered into force 27 

January 1980). 
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2. KEY CONCEPTS AND DEFINITIONS 
 

2.1 Introducing the concepts 

Since this thesis repeatedly refers to the dichotomy between the private interest in protecting 

the activities of foreign investors and the general interest in the right of states to regulate 

environmental concerns, it is first appropriate to define what these different concepts mean. 

First, to discuss the extent to which IIAs provide protection to foreign investors, it is 

important to look at two key concepts common to all IIAs: investor and investment. 

Secondly, to discuss the environmental regulatory space of the host state, it is appropriate to 

define what is meant by “right to regulate”, followed by a definition of the concept of 

environmental protection. 

 

2.2 Definition of investor and investment in investment treaties 

 

2.2.1 Investor 

The concept of ‘investor’ defines who is protected under IIAs. All international investment 

treaties have their own definition, however usually, the definition includes natural and 

juridical persons. Moreover, international investment law primarily protects private foreign 

investors, but government-controlled entities may also be covered by this protection if they 

operate in a commercial capacity.13 The decisive criterion in international investment law is 

the nationality of the investor, as it defines the treaties from which the investor can benefit. 

Irrespective of whether the investor relies on, for example, a BIT, a regional treaty such as 

the Energy Charter Treaty, or the Convention on the Settlement of Investment Disputes14 

(hereafter ICSID Convention), the investor must always show that it has the nationality of 

one of the treaty parties, excluding the nationality of the host country or the nationality of a 

third country. Nationality is important for to two reasons. First, the substantive treaty 

standards only apply to nationals of the respective treaty.15 Second, jurisdiction of arbitral 

tribunals depend on the claimant’s nationality, especially when the host state has given 

 
13 Rumeli Telekom A.S. and Telsim Mobil Telekomunikasyon Hizmetleri A.S. v Republic of Kazakhstan, 

ICSID Case No. ARB/05/26, Award (29 July 2008) [324] – [329]; Ceskoslovenska Obchodni Banka, a.s. v. 

The Slovak Republic, ICSID Case No. ARB/97/4, Decision on Jurisdiction (24 May 1999) [16] – [27]. 
14 Convention on the Settlement of Investment Disputes between States and Nationals of Other States, 

International Centre for Settlement of Investment Disputes (“ICSID Convention”) (entered into force 14 

October 1966). 
15  Dolzer R and Schreuer C, ‘Principles of international investment law’ (Second edition, Oxford University 

Press 2012) 44-45. 
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consent to jurisdiction through a treaty, since the treaty then applies only to nationals of a 

contracting party.16  

 

Nationality of natural persons is primarily based on the municipal law of the state of claimed 

nationality.17 Determining the nationality of a legal entity is more complex as corporations 

nowadays operate in ways that make it more difficult to determine their nationality, the 

definition is however central since investors usually are corporations. Investment treaties 

and domestic legal systems have formed different criteria for determining corporate 

nationality. Two mostly used criteria are the place of incorporation and the main seat of the 

business (siège social).18 The most common approach is for corporations to have the 

nationality of the state in which the corporation is formally incorporated. For example, the 

BIT between Netherlands and Benin19 defines investors protected under the treaty as “Legal 

persons incorporated according to the law of this contracting Party.”20 For the second most 

widely used criterion, the main seat of the business, nationality is determined by the state in 

which the corporation’s effective management is located.21 Some treaties involve a 

combination of both incorporation and seat,22while others require an economic connection 

between the investor and the state of which it claims to be a national. This may include 

effective control of the corporation by nationals of that state or an actual economic activity 

in the state concerned.23  

 

It has even been discussed whether a company’s shareholders can file claims as independent 

investors for damage suffered by the corporation. International law recognizes the right of 

shareholders to make claims independent of the company.24 Most IIAs also gives 

 
16 Dolzer and Schreuer (n 15) 44–45. 
17 Victor Pey Casado and President Allende Foundation v. Republic of Chile, ICSID Case No. ARB/98/2, 

Award (8 May 2008) [254] – [260]; Wisner R and Gallus N, ‘Nationality Requirements in Investor-State 

Arbitration’ (2004) 5 The Journal of World Investment & Trade, 927–946, 928.  
18 Autopista Concesionada de Venezuela, C.A. v. Bolivarian Republic of Venezuela, ICSID Case No. 

ARB/00/5, Decision on Jurisdiction (27 September 2001) [107]; Société Ouest Africaine des Bétons 

Industriels v. Senegal, ICSID Case No. ARB/82/1, Decision on Jurisdiction (1 August 1984) [29]. 
19 Netherlands-Benin BIT 2001, Article 1.b.i. 
20 Energy Charter Treaty, Article 1(7)(a)(ii).  
21 Dolzer and Schreuer (n 15) 47.  
22 Argentina – France BIT 1991, Belgium - Czech Republic BIT 1989, Pakistan – Sweden BIT 1981; Total 

S.A. v. Argentine Republic, ICSID Case No. ARB/04/1, Decision on Jurisdiction (25 August 2006) [57]; 

Alpha Projektholding GmbH v. Ukraine, ICSID Case No. ARB/07/16, Award (8 November 2010) [45] – 

[55]. 
23 Acconci P, ‘Determining the Internationally Relevant Link between a State and a Corporate Investor’ 

(2004) 5 The Journal of World Investment & Trade, 139. 
24 Muchlinski P, Ortino F & Schreuer C, ‘Oxford handbook of international investment law’ (Oxford 

University Press 2008) 81-82. 
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shareholders an independent standing by including in the definition of ‘investment’ the 

ownership of shares or a participation in the company.25 Hence, even if a local company 

cannot bring claims because it does not have the status of a foreign investor, foreign 

shareholders of the company can pursue claims against the host state for adverse actions 

against the company that affects its profitability and value. 

 

2.2.2 Investment 

Foreign investments are the object to the protection provided by international investment 

agreements, and together with the nationality of the investor and consent to arbitration it 

determines the jurisdiction of investment tribunals. The concept includes the transfer of 

tangible or intangible assets from one state (home state or capital exporting state) to another 

state (host state) for the purpose of producing wealth in that country under whole or partial 

control of the owner of the asset.26 There is however no consensus in literature on the 

definition of foreign investment, and the question is, what the scope of the definition is and 

what types of investments it covers. Most IIAs define the term in broad and comprehensive 

terms which widens the applicability of the treaty.27 BITs generally refer to investment as 

“every kind of asset”, followed by a non-exhaustive list of protected investments, which 

covers both foreign direct investment and portfolio investment,28 while other IIAs contain a 

narrower definition by including an exhaustive list of investments protected.29 Accordingly, 

due to lack of coherence there is no uniform and general definition on investment in IIAs.  

 

2.3 Definitions of “right to regulate” and “environmental protection”  

In international law, the sovereign right of states to regulate public matters, such as the 

environment, within the limits of their jurisdiction is a customary right and has been 

recognized by arbitral tribunals in several cases.30 Thus, a state is generally free to take 

necessary measures to further public policy objectives. State regulation can be broadly 

understood and may include, for example, an act of a legislature or public administration, or 

 
25 Dolzer R and Stevens M, ‘Bilateral Investment Treaties’(Kluwer Academic Publishers 1995) 27-28; see 

also Energy Charter Treaty, Article 1(6)(b). 
26 Sornarajah M, ‘The International law on foreign investment’ 3rd ed. (Cambridge University Press 2010) 8. 
27 See for example, US-Honduras BIT 1995, Article 1(d).  
28 See for example, German Model BIT 2008, Article 1. 
29 See several examples from BITs in UNCTAD (n 11) 4–21. 
30 ADC Affiliate Ltd. and Others v. Hungary, ICSID Case No. ARB/03/16, Award (2 October 2006) [423]; 

MTD Equity Sdn. Bhd and MTD Chile S.A. v. Republic of Chile, ICSID Case No. ARB/01/7, Award (25 May 

2004) [99]. 
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a state’s exercise of its police power. As for what constitutes a “right to regulate” or states’ 

“regulatory space”, there is no clear definition in the literature, and the concept is also foreign 

to several BITs. However, the term appears in many of the current negotiations for new IIAs, 

and some investment treaties recognize several legitimate regulatory objectives, including 

environmental protection.31 It is therefore not uncommon for IIAs to refer to the concept of 

“right to regulate” as part of safeguard provisions such as general exceptions and exclusions. 

These clauses allow the state to take regulatory action even if they deviate from their investor 

protection obligations. Additionally, some preambles32 in IIAs contain references to the 

“right to regulate” for certain legitimate purposes, including the environment.33 The term is 

also reflected in disputes over regulatory expropriation34 and in claims against the host state 

for violating the FET standard.35  

 

Many scholars have proposed that the concept should be defined more precisely. According 

to Aikaterini Titi the “right to regulate” constitutes: “the legal right exceptionally permitting 

the host state to regulate in derogation of international commitments it has undertaken by 

means of an investment agreement without incurring a duty to compensate.”36 

 

Overall, the notion of “right to regulate” appears to be used in its broadest sense, and the 

concept changes its meaning depending on the context, it therefore requires investment 

tribunals to make a case-by-case analysis between legitimate regulation and a breach of an 

investment treaty. This broad interpretation also adds to the criticism of the legitimacy of 

international investment law.  

 

Environmental regulation, on the other hand, is a complex concept that aims to conserve 

natural resources, combat pollution, and protect species and ecosystems, and more. Disputes 

 
31 See for example, the investment chapter of the Trans-Pacific Partnership (“TPP”) Free Trade Agreement, 

Article 9.16.  
32 See for example, Australia-China FTA 2015, as its preamble refers to the “rights of [the] governments to 

regulate in order to meet national policy objectives, and to preserve their flexibility to safeguard public 

welfare”. 
33 Aikaterini T, ‘The right to regulate in international investment law’ (Nomos/Hart 2014) 115-122. 
34 Yannaca-Small K, ‘Indirect Expropriation and the Right to Regulate: How to Draw the Line?’ in K. 

Yannaca-Small (ed.), Arbitration under International Investment Agreements: A guide to key issues (Oxford 

University Press 2010) 445–77. 
35 See for example, Parkerings-Compagniet AS v Republic of Lithuania, ICSID Case No. ARB/05/8, Award, 

11 September 2007 [332]; El Paso Energy International Company v The Argentine Republic, ICSID Case 

No. ARB/03/15, Award, 31 October 2011 [402]; Yannaca-Small K (34) 476. 
36 Aikaterini T (n 33) 33. 
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in arbitral tribunals over state measures such as refusals of landfills permits,37 bans on mining 

activities38 and on the production of toxic chemicals,39among other things, show no sign of 

slowing down.  The term “environmental protection” is used here to refer to any activity of 

the state aimed at preserving or restoring the quality of the environment.  

  

 
37 Tecmed S.A. v. United Mexican States, ICSID Case No. ARB(AF)/00/2, Award (29 May 2003) [39] [139] 

[144] [147] [149]. 
38 Pac Rim Cayman LLC v. Republic of El Salvador, ICSID Case No. ARB/09/12, Decision on the 

Respondent’s Jurisdictional Objections (1 June 2012) [1.8]. 
39 Chemtura Corporation v. Canada, NAFTA/UNCITRAL, Award (2 August 2010) [11] – [13]; Methanex 

Corporation v. United States, UNCITRAL, Final Award of the tribunal on Jurisdiction and Merits (3 August 

2005) Part II Chapter D [2]. 
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3. SUBSTANTIVE INVESTMENT PROTECTION PROVISIONS 

3.1 Introduction 

International investment law is made up of an extensive network of international investment 

agreements (IIAs), complemented by general rules of international law. IIAs, including 

BITs, regional investment treaties and investment chapters in trade agreements, set out the 

legal basis for submitting a claim, the substantive obligations of host states vis-à-vis foreign 

investors, and the legal remedies available for breach of a treaty. These international 

investment treaties aim to promote and attract foreign investment in the countries that are 

parties to these treaties and are based on the idea of economic development. Even the first 

BIT concluded between Germany and Pakistan in 1959 states in its preamble that the treaty 

is based on an understanding that it is “likely to promote investment…and to increase the 

prosperity of both the states.”40 

 

The structure of all investment treaties is strikingly similar, they first provide investors with 

investor protections provisions, such as protection against expropriation and discrimination 

as well as fair and equitable treatment. Such provisions are referred to in this thesis as 

substantive investment protection provisions. Second, investment treaties may provide for a 

dispute settlement procedure in the event of alleged breach of the treaty, commonly in 

investor-state arbitration (ISDS). These provisions are called procedural investment 

protection provisions in this thesis. 

 

This chapter begins by providing a brief historical background to the evolution of 

international investment law, as circumstances of its initial emergence provides an insight 

into the controversies existing between the public and private interests in international 

investment law. Following the historical background, the thesis goes on to describe 

frequently used substantive treaty provisions that protect foreign investment: expropriation, 

fair and equitable treatment (FET), most-favored-nation (MFN) and national treatment (NT). 

After which the effects of these provisions on the right of states to regulate environmental 

concerns are analyzed.  

 

 
40 Germany-Pakistan BIT 1959. 
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3.2 A brief history of international investment law 

Like most other treaties, IIAs are the result of circumstances that existed when they were 

negotiated. They are concluded in a specific economic, historical, and social context to serve 

the needs of a particular time. From the 17th century to the early 20th century, the origins of 

international investment law is said to be deeply immersed in the expansion of European 

trade and investment,41 although there were indeed investments also in Africa, Asia, and the 

Middle East as well as in other parts of the world.42 The rules protecting the economic rights 

of foreigners, especially the right to property, arose mainly in the context of colonial 

expansion.43 At the time, it was assumed that foreign investors were in a weaker position 

vis-à-vis the host country. This unbalanced relationship was exacerbated by the fact that the 

investor typically had no political voice over changes in the national laws of the host state 

affecting their investment. To remedy some of these shortcomings, recourse was made to 

international rules on investor protection. Some treaties were concluded within the European 

states, with the aim not only to promote investment as was the case with the so-called 

predecessors of today’s BITs, also known as the “Friendship Commerce and Navigation” 

treaties (FCN),44 but also to protect foreign investors’ rights. In addition, “unequal treaties” 

granting one-sided rights,45 concession agreements, diplomacy and military force were used 

to protect foreign investment. However, because the protection offered in investment treaties 

at the time was weak due to the lack of enforcement mechanism,46the primary source of 

norm was customary international law and general principles of law.47Through 

strengthening the rules for the protection of  foreign investment as existing international law, 

and by the validation of the use of force to achieve its objectives, Western capital-exporting 

states steered the development of international investment law into a system that focused 

exclusively on the protection of foreign investment.48 

 

 
41 Lipson C, ‘Standing Guard: Protecting Foreign Capital in the Nineteenth and Twentieth Centuries’ 

(University of California Press 1985) 11–12. 
42 Sornarajah (n 26) 19. 
43 Anghie A, ‘Imperialism, Sovereignty and the making of international law’(Cambridge University Press 

2005) 6-7. 
44 Lipson (n 41) 16, 20-21. 
45 Anghie (n 43) 84-86. 
46 Salacuse J & Sullivan N, ‘Do BITs Really Work? An Evaluation of Bilateral Investment Treaties and Their 

Grand Bargain’ (2005) 46 Harvard International Law Journal, 67, 68. 
47 Salacuse J, ‘The Law of Investment Treaties’ (Second edition, Oxford Scholarly Authorities on 

International Law 2015) 85-86. 
48 Miles K, ‘The Origins of International Investment Law: Empire, Environment and the Safeguarding of 

Capital’ (Cambridge University Press 2013) 23.  
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During the post-colonial period, from the end of the Second World War until the collapse of 

the Soviet Union, the structure and content of international investment law continued to 

evolve as capital-exporting states sought a more stable investment environment. Due to 

economy becoming more and more internationalized, the rules of customary law on foreign 

investment in the first half of the 20th century showed limitations on the investment 

protection and therefore led to a move towards the conclusion of investment treaties. Some 

events shaping investment treaties during this period was the emergence of newly 

independent states, which brought with it a wave of nationalization of foreign property,49a 

strengthening of the new international economic order (NIEO), and the rejection by 

developing countries of the proposed multilateral legal framework for investment.50 This 

raised concerns among capital-exporting states as it created new political risk for 

investment.51 Hence, one response among many was to conclude BITs and regional 

investment agreements that would provide foreign investors with, albeit relatively rarely, 

national and most-favoured nation treatment, fair and equitable treatment and rules 

governing expropriation.52  

 

The starting point for a modern network of BITs was the first such treaty in 1959 between 

the Federal Republic of Germany and Pakistan,53followed quickly by other states.54Although 

the treaties at the time were quite short, they contained important protection provisions such 

as the minimum standard of treatment, expropriation, national treatment, and MFN 

treatment. The dispute settlement mechanism also began to take shape during this time. The 

early treaties did not provide for direct investor-state dispute settlement procedures but were 

instead submitted to the International Court of Justice (ICJ)55 or settled in an ad hoc 

tribunal.56 In the mid-1960s, for the first time BITs included investor-state dispute settlement 

(ISDS) clauses,57 one of the most significant rights granted to investors. Foreign investors 

 
49 Sornajah (n 26) 22.  
50 Newcombe A and Paradell L, ‘Law and Practice of Investment Treaties: Standards of Treatment’ 

(“Newcombe and Paradell 2009”) (Kluwer Law International 2009) 24, 26, 31–32, 41. 
51 Anghie (n 43) 196-199, 212-215. 
52 Sykes Alan O, ‘Public vs. Private Enforcement of International Economic Law: Of Standing and Remedy’ 

( John M. Olin Program in Law and Economics Working Paper No. 235, 2005) 4.  
53 Germany-Pakistan BIT 1959. 
54 See for example, Guinea-Italy BIT 1964, Côte d'Ivoire-Sweden BIT 1965, Netherlands-Tunisia BIT 1963 

and France-Tunisia BIT 1972. 
55 The first dispute in ICJ relating to investment was the Anglo-Iranian Oil Co. case, ICJ Reports 1952, p. 93. 
56 See for example, Germany-Pakistan BIT 1959, Article 11. 
57 Vandevelde K, ‘A Brief History of International Investment Agreements’ (2005) 12(1) U.C. Davis Journal 

of International Law & Policy, 174. 
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were now given a direct right of action in arbitration against the host state for alleged breach 

of the investment treaty. Investors were even given the right to initiate proceedings before 

all local remedies against the hos state had been exhausted. The International Centre for 

Settlement of Investment Disputes (ICSID) was established in 1965, however, significant 

case law did not begin to take shape until the early 1990s, after the Cold War had ended.58 

 

During the neoliberal era of economic development, in the early 1980s and culminating in 

the 1990s, most of IIAs in force today were drafted to secure the flow of foreign capital.59By 

1989, European states had concluded more than 300 BITs60, after which the number began 

to grow exponentially.61 The global expansion and proliferation of BITs may be due in part 

to a shift in priorities from preserving national sovereignty to attracting foreign investment, 

a positive view towards IIAs and economic development, and a turn towards economic 

liberalism.   

 

Since the emergence of the modern system of international investment law, the equilibrium 

between host countries and foreign investors has changed. The increased exposure of states 

to ISDS cases, the shift towards sustainable development, and changes at regional level 

marked the start of a shift towards a reform of IIAs.62 In 2022, there are 2,815 BITs signed, 

of which 2,247 are in force, accompanied by 329 treaties with investment provisions (TIPs), 

which together form the network of IIAs.63 In previous years the conclusion of investment 

treaties has however reached a turning point, as the number of IIAs concluded in 2017 was 

the lowest since 1983 and for the first time, the number of treaty terminations exceeded the 

number of new IIAs.64 Over the years, investment treaties have been widely criticized by 

academics and NGOs,65 who have argued, among other things, that IIAs are designed to 

 
58 Dolzer and Schreuer (n 15) 9-11. 
59 Suzanne S, ‘The Quest for Policy Space in a New Generation of International Investment Agreements’ 

(2010) 13(4) Journal of International Economic Law, 1037, 1040–1041. 
60 Newcombe and Paradell (n 50) 43. 
61 Gimblett J and Johnson T, 'From Gunboats to BITs: The evolution of modern international investment law' 

(Sauvant Karl (ed), Yearbook on International Investment Law & Policy 2010-2011, Oxford University Press 

2012) 685. 
62 UNCTAD, World Investment Report: Reforming International Investment Governance (United Nations 

2015) 124. 
63 Information retrieved from UNCTAD, International Investment Agreements Navigator, available at < 

https://investmentpolicy.unctad.org/international-investment-agreements > accessed 27 January 2022. 
64 UNCTAD, World Investment Report (United Nations 2018) 17–18. 
65 Sornarajah M, ‘A Coming Crisis: Expansionary Trends in Investment Treaty Arbitration’ (Sauvant Karl 

(ed), Appeals Mechanism in International Investment Disputes, Oxford University Press 2008) 39. 
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protect multinational capital and thus undermine democratic decision-making.66 Criticism 

has also focused on vague and broad standards of protection and the asymmetry of the IIAs, 

which impose obligations on host countries but not on foreign investors or the investor's 

home country.67 

 
The thesis moves now to provide an overview of three standards of protection in IIAs 

frequently accorded by host states to foreign investors. It starts with the protection against 

expropriation, followed by fair and equitable treatment (FET), and finally most-favored 

nation (MFN) and national treatment. The next part of the thesis is descriptive in nature, as 

its purpose is to introduce the reader to these substantive safeguard provisions and to 

highlight their effects on measures taken by states to protect the environment.  

 

3.3 Protection against Expropriation 

 

3.3.1 The sovereign right of states to expropriate 

The enforcement of environmental regulations in states, such as bans on certain chemical 

substances or the withdrawal of a permit for environmental reasons, can have a significant 

impact on property rights, including those of foreign investors. Due to these kind of 

implications, international law recognizes the rule that foreign property must be protected 

against uncompensated expropriation, also known as ‘nationalization’. Provisions on 

expropriation are therefore essential elements of investment treaties. 

 

International law does not actually prohibit states from expropriating, as part of the concept 

of territorial sovereignty, states have the right to expropriate property within the boundaries 

of their territories.68 This is a fundamental right of states and is therefore also respected in 

many of the contemporary investment treaties. Investment treaties however set out the 

conditions under which expropriation is considered lawful.69 For example, a typical 

expropriation clause reads as follows:  

 

 

 
66 Schneiderman D, ‘Constitutionalizing Economic Globalization: Investment Rules and Democracy’s 

Promise’ (Cambridge University Press 2008).  
67 Mann H, ‘Private Rights, Public Problems’ (2001) International Institute for Sustainable Development, 19. 
68 Yearbook of the International Law Commission, 1959, vol. II, 11. 
69 Dolzer and Schreuer (n 15) 98. 
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“Neither Party may expropriate or nationalize a covered investment either directly or indirectly 

through measures tantamount to expropriation or nationalization (“expropriation”), except:  

 

(a) for a public purpose;  

(b) in a non-discriminatory manner;  

(c) on payment of prompt, adequate, and effective compensation; and  

(d) in accordance with due process of law.”70 

 

These requirements: the taking of an investment for a public purpose, in a non-

discriminatory and non-arbitrary manner, accompanied by fair compensation71, and in some 

cases, conducted under due process of law72are included in most modern investment treaties 

and must be met cumulatively for expropriation to be lawful.73 The differentiation between 

lawful and unlawful expropriation is important to determine the amount of compensation 

that the state is obliged to pay. In the event of a lawful expropriation, the investor is entitled 

to adequate compensation corresponding to the fair market value of the expropriated assets. 

In case of an unlawful expropriation where the above conditions are not met, the investor is 

entitled not only to compensation but also to reparation in accordance with the rules of 

customary international law.74  

 

3.3.2 Defining direct and indirect expropriation 

The concept of expropriation usually refers to the taking of a specific property or enterprise. 

Traditionally, in international law, expropriations are classified into two categories: direct 

and indirect expropriation. If the expropriation is direct, it involves a formal transfer of title 

to the state and/or the physical seizure of the property by the state.75 Indirect expropriation, 

on the other hand, does not involve a formal taking of title, instead it substantially affects 

 
70 US Model BIT 2012; Similar provisions can be found in Canada - Poland BIT 1990, Article VI; Ecuador – 

Netherlands BIT 1999, Article 6; Australia – Argentina BIT 1995, Article 7; Libya – Russian Federation BIT 

2008, Article 4; Japan – Mozambique BIT 2013, Article 12; China-Columbia BIT 2008, Article 4; India – 

Lithuania BIT 2011, Article 5. 
71 What constitutes adequate compensation is generally understood as the fair market value of the investment 

expropriated, see for example ECT, Article 13(1): “Such compensation shall amount to the fair market value 

of the Investment expropriated at the time immediately before the Expropriation or impending Expropriation 

became known in such a way as to affect the value of the Investment (hereinafter referred to as the 

"Valuation Date").” 
72 See for example, US Model BITs 2004 and 2012, Article 6(1)(d). 
73 López Escarcena S, ‘Indirect expropriation in international law’ (Edward Elgar 2014) 117. 
74 As stated by the Permanent Court of International Justice in the case concerning the Factory at Chorzów 

regarding the standard of compensation for unlawful expropriation, PCIJ, Factory at Chorzów, Judgement, 

September 13, 1928 [125]. 
75 UNCTAD, ‘Expropriation Series II’ (United Nations 2012) 5-6.  
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the economic value of the investment or deprives the owner of the ability to make use of the 

property in a meaningful way.  

 

One of the first investment arbitration cases to include environmental public interests in the 

context of expropriation claims was Santa Elena v. Costa Rica,76it concerned the direct 

expropriation of land for nature conservation. The investment tribunal stated in its reasoning 

that “the purpose of protecting the environment for which the Property was taken does not 

alter the legal character of the taking for which adequate compensation must be paid. The 

international source of the obligation to protect the environment makes no 

difference.”77Thus, the tribunal did not question the fact that the expropriation was for a 

public purpose and therefore lawful,78 but found that the government was nevertheless 

obliged to compensate the investor. The tribunal further stated that “expropriatory 

environmental measures-no matter how laudable and beneficial to society as a whole-are, in 

this respect, similar to any other expropriatory measures that a state may take in order to 

implement its policies.”79Hence, according to the tribunal, the environmental motive for the 

expropriation is relevant when determining the lawfulness of direct expropriation, but not in 

determining the expropriation itself. Today, however, with disputes over direct expropriation 

being relatively rare,80 the difficult question for investment tribunals is no longer whether 

the criteria for a lawful expropriation are met, but whether an expropriation has taken place 

at all. While all relevant investment treaties provide for protection against expropriation, 

most treaties do not generally address whether a bona fide regulatory measure taken for a 

general purpose, amounts to an expropriation. Thus, in recent years, the focal point has been 

on distinguishing indirect expropriation from legitimate, non-compensable 

regulation,81which is what this thesis will focus on.  

    

The definition of indirect expropriation has yet to be precisely formulated, and most 

investment treaties lack a clear answer to what constitutes an indirect expropriation.82 Most 

 
76 Compafifa del Desarollo de Santa Elena SA v. Republic of Costa Rica, ICSID Case No. ARB/96/1, Final 

Award (17 February 2000). 
77 Santa Elena v. Costa Rica (n 76) [71]. 
78 Santa Elena v. Costa Rica (n 76) [71]. 
79 Santa Elena v. Costa Rica (n 76) [72]. 
80 UNCTAD, Expropriation Series II (United Nations 2012) 1. 
81 Pope &Talbot Inc v The Government of Canada, NAFTA, UNCITRAL, Interim Award (26 June 2000) 

[99]. 
82 According to a study conducted by the United Nations Conference on Trade and Development 

(UNCTAD), only 5% of the BITs signed before 2010 included provisions that clarify the criteria for indirect 

expropriation. However, previous years have proven a shift in that trend, as between 2011-2016, 42% of 
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BITs and other international instruments protecting foreign investment contain provisions 

on indirect expropriation or measures with similar effects to expropriation.83However, most 

of them refer to the concept of indirect expropriation without further elaboration, especially 

the ‘old-generation’ investment treaties contain broadly worded language. They tend to 

focus on the effects of the host state’s measure without making any distinction between 

compensable and non-compensable regulatory measures. They mostly refer to indirect 

expropriation as “measures having effect equivalent to nationalization or expropriation” or 

“measures tantamount to expropriation or nationalization”.84 For example, the French Model 

BIT mentions “measures of expropriation or nationalization or any other measures having 

the effect of dispossession, direct or indirect, of nationals or companies of the other 

Contracting Party of their investments”.85 The German Model BIT states “investments by 

investors of either Contracting State shall not directly or indirectly be expropriated, 

nationalized or subjected to any other measure the effects of which would be tantamount to 

expropriation or nationalization”.86 According to the UK Model treaty “investments of 

nationals or companies of either Contracting Party shall not be nationalized, expropriated or 

subjected to measures having effect equivalent to nationalization or expropriation”.87 The 

2004 and 2012 United States Model BITs go a bit further, stating that “neither Party may 

expropriate or nationalize a covered investment either directly or indirectly through 

measures equivalent to expropriation or nationalization”,88 followed by a more detailed 

description in Annex B:  

 

“(a) The determination of whether an action or series of actions by a Party, in a specific fact situation, 

constitutes an indirect expropriation, requires a case-by-case, fact-based inquiry that considers, among 

other factors: (i) the economic impact of the government action, although the fact that an action or series 

of actions by a Party has an adverse effect on the economic value of an investment, standing alone, does 

not establish that an indirect expropriation has occurred; (ii) the extent to which the government action 

 
investment treaties concluded contained such provisions, see UNCTAD, World Investment Report (United 

Nations 2017) 122.  
83 Dolzer and Stevens (n 25) 99. 
84See for example, Chile-Tunisia BIT 1998, Article 6; Algeria-Denmark BIT 1999, Article 5(1); United 

Kingdom-Bangladesh BIT 1980, Article 5(1); Switzerland-Lebanon BIT 2000, Article 4; UNCTAD, ‘Taking 

of Property’ (United Nations 2000)18; Marvin Roy Feldman Kappa v United Mexican States, ICSID Case 

No. ARB(AF)/99/1, Award, 16 December 2002, [98] where the Tribunal stated that: “The Article 1110 of the 

NAFTA is of such generality as to be difficult to apply in specific cases”.  
85 France Model BIT 2006, Article 6(2), Model BITs are important in the negotiation processes for new BITs 

or in the re-negotiation processes for existing BITs. 
86 German Model BIT 2008, Article 4(2). 
87 UK Model BIT 2008, Article 5(1). 
88 US Model BITs 2004 and 2012, Article 6(1). 
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interferes with distinct, reasonable investment-backed expectations; and (iii) the character of the 

government action. 

 

(b) Except in rare circumstances, non-discriminatory regulatory actions by a Party that are designed and 

applied to protect legitimate public welfare objectives, such as public health, safety, and the 

environment, do not constitute indirect expropriations.”89 

 

The general references of “tantamount to expropriation” found in IIAs extend the concept of 

indirect expropriation and lead to “an egregious failure to create or maintain the normative 

‘favorable conditions’ in the host State.”90 Consequently, the definition on indirect 

expropriation in investment treaties provides only limited guidance on how states should 

proceed and leaves considerable discretion to arbitral tribunals in each case as to which 

regulatory measures are non-compensable and which constitute indirect expropriation.  

 

The ambiguity of the concept of indirect expropriation has led arbitrators, states, and legal 

scholars to consider when regulatory measures, such as the ones protecting the environment, 

may amount to indirect expropriation.91There thus exists a tension between the promised 

standard of protection to foreign investors and the legitimate regulatory interests of host 

states. This tension only increases with the compelling nature of environmental protection 

faced by states. Provisions on expropriation do not in themselves exclude regulatory 

measures from the scope of indirect expropriations,92 which is why expropriation clauses 

initially provide protection against indirect expropriation caused by regulatory measures. For 

example, in Occidental v. Ecuador the tribunal stated that regulatory acts that “affect the 

economic value of an investment” can constitute an indirect expropriation for which 

compensation must be paid.93 States, however, have been reluctant to accept that regulation 

in the public interest would amount to expropriation and that they would therefore be 

obligated to compensate the investor. For this reason, governments have invoked their police 

powers recognized under customary international law to protect their right to regulate.94 

 
89 US Model BITs 2004 and 2012, Annex B [4]. 
90 Sloane R and Reisman W, ‘Indirect Expropriation and its Valuation in the BIT Generation’ (2004) 74 

British Yearbook of International Law 115, 128. 
91 Zamir N, ‘The Police Powers Doctrine in International Investment Law’ (2017) 14 Manchester Journal of 

International Economic Law, 320.  
92 Tecmed v. Mexico (n 37) [121]. 
93 Occidental Exploration and Production Company v. The republic of Ecuador, LCIA Case No. UN 3467, 

Final Award (1 July 2004) [85] [92]. 
94 Through the “police powers” doctrine, arbitral tribunals examine the public interest motive for a measure 

that legitimize an otherwise indirect expropriation. Zamir (n 91) 320. 
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Arbitral tribunals have applied three different approaches on the question of what constitutes 

indirect expropriation. In some disputes, investment tribunals have held that regulatory 

measures that interfere with foreign investments fall within the scope of states’ police powers 

and are therefore not subject to compensation. Others have held that regulatory measures 

constitute indirect expropriation and therefore require compensation. In the third type of 

practice, tribunals have tried to avoid a one-sided approach and have instead considered the 

competing interests of both the host state and the foreign investor. These different 

approaches have ultimately led to controversy over the concept of indirect expropriation, 

which will be discussed in more detail in the next chapter on the case-law of arbitral 

tribunals. 

 

3.4 Fair and Equitable Treatment 

 

3.4.1 Fair and Equitable Treatment & International Minimum Standard 

The standard of fair and equitable treatment (hereafter FET) is one of the most prominent 

standards in IIAs and has been invoked most frequently in ISDS proceedings in recent years, 

both in general disputes and in disputes concerning environmental regulation.95It is an 

absolute standard that guarantees a certain level of protection for the weaker-placed foreign 

investor from governmental abuse or unreasonable measures. The standard therefore protects 

foreign investors from precarious situations caused by the host country.96 For example, it is 

common for the FET standard to require the host country to respect the investor’s legitimate 

expectations regarding the regulatory environment in which the investor has invested. 

Although the FET standard is a well-known concept in international investment law, its 

content and scope remain controversial. As a result, the term remains vaguely defined and 

investment tribunals are faced with the difficult task of distinguishing between 

environmental regulation that is considered legitimate and environmental regulation that 

distorts foreign investment.97Moreover, scientific advances, such as improvements in 

knowledge and technology, increasingly require states to adapt their environmental 

legislation, making the interpretation of FET even more important. 

 
95 Dolzer and Schreuer (n 15) 130; Schreuer C, ‘Fair and Equitable Treatment in Arbitral Practice’ (2005) 6 

The Journal of World Investment & Trade, 357. 
96 Newcombe and Paradell (n 50) 234. 
97 Dolzer R, ‘Fair and Equitable Treatment: A Key Standard in Investment Treaties’ (2005) 39 The 

International Lawyer 87, 106; Dolzer R, ‘Fair and Equitable Treatment: Today's Contours’ (2013) 12 Santa 

Clara Journal of International Law 7, 32-33; Salacuse J, ‘The Law of Investment Treaties’ (Oxford 

University Press 2010) 221. 
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The wording of the FET provision in investment treaties varies considerably from one treaty 

to another, and the standard is mainly described in vague terms.98Some treaties briefly 

mention “fair and equitable treatment” without further clarification,99 while others limit the 

FET standard to the minimum standard of treatment (MST) of foreigners under customary 

international law,100 and some list specific examples of breaches of the FET standard.101 In 

addition, the FET provisions not only vary between states but may also vary within a state, 

hence, a state may enter into different investment treaties with different states that contain 

divergent versions of the FET standard.102 Differences in the language of the treaties have 

led to a controversy in international investment law as to whether investment tribunals 

should interpret the FET standard as self-standing,103thus allowing for a broad interpretation 

with a lower threshold for breach, or whether it should be interpreted as a minimum standard 

of treatment under customary international law with a higher threshold of liability for breach 

of the FET, leaving more room for domestic administrative measures.104 In some investment 

treaties, the FET standard is explicitly linked to international law, while in others it is 

not.105Faced with this dilemma, investment tribunals have taken different approaches, 

leading to uncertainty about the content and scope of the provision. Moreover, as the FET 

standard was originally intended to protect the investor from several unfair acts, this has 

contributed to the possibility for tribunals to interpret the standard broadly, leaving host 

states uncertain as to the limits of their liability. 

 

 
98See examples on different variations of the FET standard in IIAs in Tudor I, ‘The Fair and Equitable 

Treatment standard in the international law of foreign investment’ (Oxford University Press 2008) 15-52; 

UNCTAD, ‘Fair and Equitable Treatment Series II’ (United Nations 2012) 17-35. 
99 See for example, Australia-Argentina BIT 1995, Article 4; Belgium-Luxembourg Economic Union-

Tajikistan BIT 2009, Article 3.  
100 See for example, NAFTA Article 1105(1); United States-Oman FTA 2006, Article 10(5).  
101 See for example, ASEAN Comprehensive Investment Agreement 2009, Article 11(2)(a); Netherlands- 

Oman BIT 2009, Article 2(2) which prohibits measures of discrimination. 
102 See for example different BITs form China: compare China-Spain BIT 2005, Article 3(1) with China-

Uzbekistan BIT 2011, Article 5 and China-Canada BIT 2012, Article 4.  
103 Investment tribunals adopting this approach include Saluka Investments B.V. v. Czech Republic, 

UNCITRAL, Partial Award (17 March 2006) [292] – [293]; Continental Casualty Company v. Argentine 

Republic, ICSID Case No. ARB/03/09, Award (5 September 2008) [245]; Total S.A. v. Argentine Republic, 

ICSID Case No. ARB /04/01, Award (27 December 2010) [127].  
104 Investment tribunals adopting this approach include CMS Gas Transmission Company v. Argentine 

Republic, ICSID Case No. ARB/01/08, Award (12 May 2005) [284]; Rumeli Telekom A.S. Telsim Mobil 

Telekomunikasyon Hizmetleri A.S. v. Republic of Kaz, ICSID Case No. ARB/05/16, Award (29 July 2008) 

[611]; Azurix Corp. V. Argentine Republic, ICSID Case No. ARB/01/12, Award (14 July 2006) [361]; 

Furthermore, cases where the FET standard is linked in the treaty to the minimum standard of treatment 

under customary international law are relatively straightforward, however, the threshold for minimum 

standard of treatment remains to be defined. See for example, Chemtura Corp. v. Government of Canada (n 

39) [120] – [121]; Glaims Gold, Ltd. V. United states, UNCITRAL, Award (8 June 2009) [599].  
105 UNCTAD, ‘Fair and Equitable Treatment Series II’ (United Nations 2012) 22. 
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3.4.2 Legitimate Expectations 

The FET standard is characterized by several different elements, such as non-denial of 

justice, due process, and the most predominant element; the respect for legitimate 

expectations, to which arbitral tribunals often refer.106 This thesis focuses on the notion of 

legitimate expectations because it is frequently used by investors challenging changes in host 

states’ environmental laws.  

 

The concept of legitimate expectations ensures that the host state provides a stable, 

transparent and predictable107 investment environment.108 If a government changes its laws 

in a way that affects the investment and thereby causes adverse losses to the investor, the 

investor may claim that the host state violates the legitimate expectations that the investor 

had when making the investment.109 However, governments generally do not grant investors 

fair and equitable treatment in order to commit themselves, when entering into investment 

treaties, to freeze regulations that may affect investments in the future.  Furthermore, it is 

assumed that investors cannot expect that the circumstances prevailing at the time the 

investment was made will remain unchanged.110 As far as environmental aspects are 

concerned, it can be presumed that changing conditions are quite predictable. This is due to 

the dynamic nature of environmental laws, advances in science, new knowledge in 

environmental protection and an emphasis on sustainable governance. The tension between 

the need to change environmental laws and the requirement for a stable legal environment 

for investors raises several concerns for arbitral tribunals, which have adopted different 

approaches to the concept of legitimate expectations in their case law. These various 

approaches and their implications for the right of host states to regulate environmental 

matters are discussed in more detail in the next chapter.  

 

 
106 UNCTAD (n 105) 63. 
107 CMS Gas Transmission Company v. The Republic of Argentina (n 104) [278]. 
108 LG&E Energy Corp., LG&E Capital Corp., and LG&E International, Inc. v. Argentine Republic, ICSID 

Case No. ARB/02/01, Decision on Liability (3 October 2006) [124] – [125]. 
109 PSEG Global, Inc. and Konya Ilgin Elektrik Üretim ve Ticaret Limited Sirketi v. Republic of Turkey, 

ICSID Case No. ARB/02/5, Award (January 19, 2017) [191]; El Paso Energy Int’l Co. V. Argentine 

Republic, ICSID Case No. ARB/03/15, Award (31 October 2011) [224]. 
110 Saluka v. Czech Republic (n 103) [305]. 



 23 

3.5 Most-favoured nation and national treatment standards 

3.5.1 National treatment 

Another key objective of IIAs is to prevent discrimination against foreign investors based 

on nationality. Whether treatment is discriminatory is determined by comparing it with the 

treatment granted to domestic investors in the host country (national treatment), or by 

comparing it with the treatment accorded to other third parties (most-favoured nation 

treatment, MFN) in comparable situations. Both national treatment and most-favoured 

nation treatment are relative provisions, hence they do not confer an absolute right to a 

particular treatment but oblige host states to treat foreign investors as favorably as other 

foreign or local investors.  

 

The purpose of the national treatment provision is to grant foreign investors treatment 

comparable to that accorded to domestic investors. The general wording of the provision 

states that host states must grant foreign investors and their investments treatment “no less 

favorable” as that accorded to its local competitors in comparable situations.111This non-

discrimination rule often applies between nationals and foreigners in ‘like circumstances’ or 

‘like situations’ and can cover both substantive and procedural requirements. In general, the 

comparison is made between foreign and domestic investments in the same economic sector 

or in a situation where there is a competitive relationship between them.112 

 

This raises the question: what if the “treatment” is less favorable to a foreign investor than 

to a competitor in “like circumstances” because the government has passed environmental 

regulations that prohibit the foreign investor from using environmentally harmful 

manufacturing methods? It seems unlikely that tribunals will assess all the prevailing 

circumstances of investors when examining the “like circumstances” criterion. It is therefore 

possible that factors such as the environmental impact of an activity may be excluded from 

the criteria. When arbitral tribunals consider whether an investor has been treated less 

favorably, they tend to focus on the effect of the measure rather than the intent behind it.113 

A differential treatment may be justified for legitimate reasons, however, the case law on 

investment treaties does not yet provide a clear and consistent answer as to what conditions 

 
111 See for example, US model BIT 2012, Article 3.  
112 Newcombe and Paradell (n 50) 160, 165, 170. 
113 Miles K, ‘Sustainable Development, National Treatment and Like Circumstances in Investment Law’ 

(Segger, Gehring & Newcombe (eds.) Wolters Kluwer 2011) 269–270. 
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must be fulfilled to justify a differential treatment.114This can frustrate measures to protect 

the environment, as governments can sometimes, for example, introduce measures targeting 

carbon-intensive sectors or grant special rights to local communities to manage and use 

natural resources.115  

 

3.5.2 Most-favoured nation 

The most-favoured nation (MFN) treatment obliges host states to grant investors of 

contracting states no less favorable treatment than as other investors, such as investors from 

any third country. Thus, if a host state has signed a more favorable investment treaty with 

another state, a foreign investor from a third country is entitled to the same level of 

protection. MFN provisions are often worded in general terms, leaving room for competing 

interpretations. While a narrow interpretation would suggest that the MFN standard only 

covers states’ regulatory conduct, some tribunals have adopted a very broad approach to the 

concept, allowing the content of other investment treaties to be applied, thus increasing the 

level of harmonization of law. In this case, a foreign investor may invoke the MFN standard 

to import substantive treaty obligations from third-party treaties that appear more favorable 

than in its own treaty.116 Such a broad interpretation of the MFN clause increases the risk 

that host countries will be bound by unintended and broad obligations that ultimately limit 

their environmental regulatory space.  

 

Some scholars have expressed significant concerns about the MFN clause in relation to 

environmental protection measures taken by host states,117 as the MFN provision might 

imply that recent environmental reforms introduced in investment treaties may be restricted 

in a situation where a foreign investor claims the right to be treated in the same way as 

provided for in older investment treaties. This problem is further compounded by the fact 

that environmental treaty language is still relatively rare in many IIAs. If the MFN rule 

allows an investor to “import” more favorable substantive provisions from other investment 

treaties, the MFN provision could thus restrict the host country from implementing desired 

changes in new investment treaties. 

 
114 Miles (n 113) 178. 
115 Tienhaara K, ‘The Expropriation of Environmental Governance’ (Cambridge University Press 2009) 89. 
116 See for example, CME Czech Republic B.V. v. Czech Republic, UNCITRAL, Award (14 March 2003) 

[500]. 
117 Fauchald O K and Huner D, ‘Yearbook of International Environmental Law’ (First edition, Oxford 

University Press 2008) 15. 
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3.6 Interim conclusion – vague formulations 

This chapter has presented three important standards of protection in investment treaties: 

expropriation, the FET standard, and the MFN and national treatment standards. By 

examining these provisions, different interferences can be made. First, the lack of a clear 

formulation on indirect expropriation in investment treaties creates interpretive loopholes in 

arbitral tribunals and has negative consequences for the application of IIAs on environmental 

protection. In addition, most IIAs have not formed a clear line between non-compensable 

regulatory measures on the one hand and measures amounting to indirect expropriation on 

the other.118Therefore, expropriation provisions in IIAs have the potential to limit states’ 

right to regulate within their territory. 

 

Second, the undefined scope of the FET provision and the lack of accuracy and objectivity 

of the concept, particularly in traditional IIAs, may lead to different interpretations by 

tribunals of what is ‘fair’ and ‘equitable’ making it difficult to predict how the FET standard 

will be applied in a specific context. It would be important for states to have certainty in, for 

example, as to when the threshold for legitimate expectations has been exceeded, as it is a 

decisive factor in determining whether an IIA has been breached. Moreover, the 

inconsistencies in between whether the FET standard should be interpreted as an 

autonomous provision or whether it should be equated to the minimum standard of treatment 

under customary international law creates more uncertainty for host states. Both FET and 

expropriation standards have been criticized over the years for giving investors a wide range 

of rights to sue the host country for any regulation that may negatively affect their 

investments. Thus, a coherent and doctrinally clear understanding of the limits these 

standards place on state measures affecting foreign investment would be required.  

 

Third, the non-discrimination clauses in IIAs contain vaguely worded language that provides 

little guidance as to what circumstances tribunals should take into account when assessing 

whether discrimination has actually occurred. Where environmental factors are relevant to 

the case, it is essential for investment tribunals to take them into account when assessing 

whether two investors are in fact in “like circumstances”. Furthermore, a broad interpretation 

of the MFN provision has the potential to obscure differences in protection standards 

 
118 Saluka v. Czech Republic (n 103) [263]; Dolzer and Schreuer (n 15) 102. 
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between different investment treaties, widening the applicability of IIAs and making it 

difficult to predict the extent of potential state liability.  

 

In concluding this chapter, it seems reasonable to suggest that the ambiguity of the definition 

of indirect expropriation, the openness of the standard of fair and equitable treatment, and 

the uncertainties surrounding the interpretation of the scope of the MFN and national 

treatment standards, combined with the fragmentation of the network of treaties in 

international investment law, all open the door to a wide variety of interpretations in arbitral 

tribunals. These interpretations and their implications for environmental protection measures 

will be elaborated upon in the following chapter. 
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4. CHALLENGES OF TREATY INTREPRETATION IN 

INVESTMENT ARBITRATION 
 

4.1 Introduction to investment treaty arbitration 

The reason why IIAs are such powerful instruments is the investor-state dispute settlement 

(ISDS) mechanism in these treaties, which provides foreign investors with procedural means 

to exercise their substantive rights against host countries. Almost all the recent generations 

of investment treaties have included dispute settlement mechanisms for foreign investors.119 

Furthermore, in international investment law, private businesses can participate in these 

dispute settlement procedures of their own accord, which allows a wide range of issues to 

be raised that might not be possible if only states had the ability to initiate proceedings. To 

date, foreign investors have initiated more than 1,000 known treaty-based ISDS proceedings 

against at least 120 states, claiming compensation for alleged breaches of indirect 

expropriation, the FET standard and other IIA provisions.120Among the most common users 

of the ISDS mechanism are high-emission investors in the oil, gas, and mining sectors.121 In 

light of the increase in number of cases over the years, new concerns with environmental 

dimensions have emerged. When host states adopt environmental measures at the national 

level, such as measures to mitigate climate change, foreign investors can resort to ISDS to 

claim compensation for these regulatory measures that negatively affect their investments. 

Investment tribunals can then order host states to pay compensation to offset the negative 

impact of environmental regulation on their investments. Of the 203 treaty-based ISDS cases 

for which data are available on the amount of compensation awarded by investment 

tribunals, 52 awards involved compensation in excess of 100 million US dollars, and 11 of 

these awards involved compensation in excess of 1 billion US dollars.122 For example, in 

TCC v. Pakistan,123 the tribunal ordered Pakistan to pay 6  billion US dollars in compensation 

to a foreign investor, an Australian mining company, for breaching the Australia-Pakistan 

 
119 Gaukrodger D and Gordon K, ‘Investor-State Dispute Settlement: A Scoping Paper for the Investment 

Policy Community’, OECD Working Papers on International Investment 2012/03, 15 
120 The information is retrieved from: UNCTAD, ‘Investment Policy Hub: Investment Dispute Settlement 

Navigator’ <https://investmentpolicy.unctad.org/investment-dispute-settlement> accessed 26 January 2022. 
121 Mining (97 cases), construction (108 cases) and oil and gas (69 cases), the information is retrieved from: 

UNCTAD, ‘Investment Policy Hub: Investment Dispute Settlement Navigator’ 

<https://investmentpolicy.unctad.org/investment-dispute-settlement> accessed 26 January 2022. 
122 The statistic is based on general treaty based ISDS disputes, hence, not all deal with environmental 

concerns. The information is retrieved from UNCTAD, ‘Investment Policy Hub: Investment Dispute 

Settlement Navigator’ <https://investmentpolicy.unctad.org/investment-dispute-settlement> accessed 26 

January 2022. 
123 Tethyan Copper Company v. Pakistan, ICSID Case No. ARB/12/1, Final Award, 12 July 2019. 
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BIT. This comes two months after the International Monetary Fund (IMF) agreed with 

Pakistan on a 6 billion US dollars bailout to save the Pakistani economy from collapse.124 

This underlines the fact that host states may have to pay large financial compensation to 

foreign investors if found that an IIA has been breached. This has led to criticism that the 

threat of ISDS proceedings challenging regulatory action may discourage states from taking 

such action, also known as “regulatory chill”.125Although, states are reported to win more 

often than foreign investors in ISDS proceedings when the jurisdictional and merits phase 

are combined,126 obtaining such a win is costly for the state, requiring an average of 4.5 

million US dollars in defense costs in addition to tribunal costs.127 

 

The previous chapter of this thesis discussed the environmental regulatory space of states by 

examining most used safeguard provisions for foreign investors in existing IIAs. This will 

now be further assessed through an examination of how investment tribunals have 

interpreted these provisions in so-called environmental regulatory disputes when an investor 

challenges the governmental actions of the host state. The aim of this examination is to 

analyze the weight investment tribunals give to the public interest of environmental 

protection. It is worth mentioning that although the analysis between what constitutes a 

legitimate environmental measure and what constitutes a breach of an investment treaty is 

largely based on a case-by-case approach, some guiding factors can still be deduced from 

the practice.  

 

4.2 Case law on Indirect Expropriation 

 

4.2.1 Diverse approaches in interpreting indirect expropriation 

In recent decades, there have been several investor-state disputes in which a foreign 

corporate investor has argued that environmental regulatory and administrative measures 

taken by a host state constitute indirect expropriation, with the state being liable to pay 

compensation for economic losses. Because the definition of indirect expropriation in 

 
124 Masood S, ‘Pakistan to Accept $6 Billion Bailout From I.M.F’ (2019) The New York Times < 
https://www.nytimes.com/2019/05/12/world/asia/pakistan-imf-bailout.html> accessed 12 June 2022. 
125 Tienhaara 2011, 606– 627. 
126 UNCTAD, World Investment Report, (United Nations 2016) 107. 
127 Hodgson M, ‘Counting the Cost of Investment Treaty Arbitration’ (2014) Global Arbitration Review < 

https://globalarbitrationreview.com/counting-the-costs-of-investment-treaty-arbitration> accessed 18 April 

2022. 
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several IIAs is ambiguous, arbitral tribunals have found it difficult to draw the line between 

expropriation and a non-compensable regulatory measure aimed at protecting public welfare. 

In the absence of a more precise definition, investment tribunals have developed criteria in 

their case law to distinguish between the two concepts.128However, the case law is 

contradictory in this respect: in some cases, the tribunal has decided that the state measure 

constitutes expropriation and therefore requires compensation, while in other cases it has 

found that the regulatory measure falls within the police powers of the state and is therefore 

not compensable. These two opposing principles that have emerged in arbitral practice are 

the ‘sole effects’ doctrine and the ‘police powers’ doctrine, which will be assessed in turn 

below. 

 

4.2.2 The Sole Effects Doctrine 

4.2.2.1 Substantial deprivation of investment 

One of the challenges in qualifying expropriation is to determine the threshold for economic 

impact, which is generally considered high in arbitral practice. Hence, not all state measures 

meet the threshold, instead the economic deprivation must be substantial to qualify as 

expropriation.129 For example, in Chemtura Corporation v. Canada the tribunal denied the 

claim of expropriation and held that the suspension of the investor’s authorization to 

manufacture lindane-based pesticides did not constitute expropriation within the meaning of 

NAFTA article 1110, as the tribunal found that the measure did not constitute a “substantial 

deprivation” of the investment.130 However, in case the requirement of a substantial 

deprivation is met, the burden shifts to the host country to invoke the police powers as an 

exception to justify its regulatory action.131 But as will be shown later in this chapter, arbitral 

tribunals do not apply the police powers doctrine uniformly, instead they interpret the 

expropriation provision in investment treaties more literally, thereby limiting the relevance 

of the public policy goal as a justification for the measure. 

 

 
128 OECD, ‘Indirect Expropriation and the Right to Regulate in International Investment Law, OECD 

Working Papers on International Investment 2004/04, 10. 
129 Newcombe and Paradell (n 50) 357. 
130 Chemtura Corporation v. Government of Canada (n 39) [265].  
131 Newcombe and Paradell (n 50) 366. 
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4.2.2.2 Assessment of the Sole Effects doctrine 

According to the ‘sole effects’ doctrine, in the assessment of indirect expropriation claims, 

investment tribunals base their findings on the effect the host state’s measure has on the 

investment.132If the measure has a substantial economic impact, or the investor has been 

deprived of the control of the investment, and if the impact is long-lasting, it is prima facie 

an indirect expropriation.133 Hence, the underlying public policy reason behind the measure 

is of less importance in the determination. This doctrine is endorsed by the wording of 

expropriation provisions in investment treaties, many of which state that a measure is 

considered as expropriation due to its effect.134 

 

A considerable number of BIT and NAFTA cases have adopted the sole effects 

approach.135For example, in Metalclad v. Mexico the tribunal ruled that by refusing to grant 

a permission to operate a waste management facility and a subsequent reclassification of the 

site as an ecological reserve, Mexico’s conduct violated the expropriation provision of article 

1110 of NAFTA.136The tribunal gave a broad interpretation on expropriation, stating that 

under the treaty, indirect expropriation includes “covert or incidental interference with the 

use of property which has the effect of depriving the owner, in whole or in significant part, 

of the use or reasonably- to-be-expected economic benefit of property even if not necessarily 

to the obvious benefit of the host State.”137 The tribunal thus examined the existence of 

indirect expropriation by assessing the economic impact of the state’s action on the 

investment and found that it was expropriated. As to the weight the tribunal gave to 

environmental considerations, it stated that “The Tribunal need not decide or consider the 

motivation or intent of the adoption of the Ecological Decree. -- However, the Tribunal 

considers that the implementation of the Ecological Decree would, in and of itself, constitute 

an act tantamount to expropriation.”138Consequently, the tribunal declined to consider the 

environmental objective underlying the regulation in determining whether an indirect 

expropriation had occurred. Instead, the decisive factor was the effect of the Ecological 

 
132 Titi C, ‘Police Powers Doctrine and International Investment Law’ (Gattini A, Tanzi and F Fontanelli 

eds., Brill Nijhoff, Leiden, Boston: 2018) 13. 
133 Dolzer R and Schreuer C, ‘Principles of International Investment Law’ (First edition, Oxford University 

Press 2008) 101. 
134 For examples on the wording in investment treaties see chapter 3.3.2. 
135 Santa Elena v. Costa Rica (n 76) [72], see chapter 3.3.1. 
136 Metalclad Corporation v. The United Mexican States, ICSID Case No. ARB(AF)/97/1, Award (30 August 

2000) [148].  
137 Metalclad v. Mexico (n 136) [103]. 
138 Metalclad v. Mexico (n 136) [110]. 
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Decree issued by the Mexican authorities on the foreign investment. Hence, according to the 

sole effects doctrine, even in the event of a justifiable ground for the measure, such as 

protecting the environment, the host state would be obliged to pay compensation. In 

Roussalis v. Romania, the tribunal also stated, when assessing whether indirect expropriation 

had occurred, that the core issue the tribunal need to assess is the effect of the measure on 

the investment.139  Furthermore, in Burlington Resources v. Ecuador the tribunal stated that 

“there is an indirect expropriation when the effects of the challenged measure are equivalent 

to a taking. In particular, the investor must show that the challenged measure caused a total 

and permanent loss of value or control of the investment.”140In Unglaube v. Costa Rica, the 

tribunal also refused to take into account the environmental reasons underlying the country’s 

measure when determining whether it constituted an indirect expropriation.141  

 

4.2.3 Inconsistent application of the Police Powers doctrine 

Following a different approach, an act within the police powers142 of a state, carried out in 

accordance with due process, on a non-discriminatory ground and for a public purpose, does 

not constitute indirect expropriation and the state is therefore not obliged to compensate the 

investor. Several arbitral tribunals have applied the police powers doctrine to determine 

indirect expropriation.143For example, in Sedco Inc v. National Iranian Oil Co the tribunal 

held that it is “an accepted principle of international law that a State is not liable for economic 

injury which is a consequence of bona fide regulation”144 and in Burlington v. Ecuador, the 

tribunal noted that measures falling within the police powers of the state do not amount to 

expropriation, even if they would cause a “substantial deprivation” to the investment.145 

However, the doctrine has generally been applied inconsistently in arbitral practice,146 and 

 
139 Spyridon Roussalis v. Romania, ICSID case No. ARB/06/1, Award (7 December 2011) [328]. 
140 Burlington Resources Inc. Republic of Ecuador, ICSID case No. ARB/08/5, Decision on Liability (14 

December 2012) [156]. 
141 Unglaube v. Costa Rica, ICSID Case No. ARB/09/2, Final Award (May 16, 2012) [215]. 
142 The “police powers” finds it legal support from norms of customary international law, Yearbook of the 

International Law Commission 1959, 11.  
143 See for example, Burlington v. Ecuador (n 140) [472] – [478]; Suez, Sociedad General de Aguas de 

Barcelona, S A and Vivendi Universal, S A v. Argentine Republic, ICSID Case No ARB/03/19, Award (9 

April 2015) [134] [145]; Link-Trading v. Moldova, UNCITRAL IIC 154, Final Award (18 April 2002) [64]; 

Chemtura v. Canada (n 39) [266]; El Paso Energy International Company v. Argentine Republic, ICSID 

Case No ARB/03/15, Final Award (31 October 2011). 
144 Sedco Inc v. National Iranian Oil Company and The Islamic Republic of Iran, IUSCT Case No, 128 and 

129 (17 September 1985) [275]. 
145 Burlington v. Ecuador (n 140) [472] – [485]; Saluka v. Czech Republic (n 103) [278]; Chemtura v. 

Canada (n 39) [266]. 
146 Zhu Y, ‘Do Clarified Indirect Expropriation Clauses in International Investment Treaties Preserve 

Environmental Regulatory Space?’ (2019) 60 Harvard International Law Journal 377, 398-402; Ranjan P, 
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the scope of it in the context of expropriation claims remains uncertain. As stated by the 

investment tribunal in Saluka v. Czech Republic: “international law has yet to identify in a 

comprehensive and definitive fashion precisely what regulations are considered 

‘permissible’ and ‘commonly accepted’ as falling within the police or regulatory power of 

States and, thus, non-compensable.”147For example, in Chemtura v. Canada, the tribunal 

interpreted the police powers doctrine broadly and held that the protection of the 

environment and human health was a valid exercise of the host state’s police powers.148 

While on the other hand, in Santa Elena v. Costa Rica, the tribunal took a narrow approach 

to the state’s police powers149 and found that the state’s environmental motives were 

irrelevant to the obligation to compensate.150 

 

Two cases, Methanex v. United States of America151and Tecmed v. Mexico, provide further 

insight to the inconsistency of arbitral practice in the application of the police powers 

doctrine. In Methanex v. United States, the tribunal applied the police powers approach and 

rejected the claim for expropriation.152 In the case the state of California banned the use of 

the gasoline additive MTBE for environmental and health purposes. The Canadian 

corporation Methanex, which manufactured methanol, a component used in the production 

of MTBE, argued that the US through their actions violated Chapter 11 of NAFTA and that 

the ban was a measure tantamount to expropriation because it allegedly deprived Methanex 

of a significant part of its investment. The tribunal endorsed the police powers doctrine and 

noted that: 

 

“But as a matter of general international law, a non-discriminatory regulation for a public purpose, 

which is enacted in accordance with due process and, which affects, inter alios, a foreign investor or 

investment is not deemed expropriatory and compensable unless specific commitments had been 

given by the regulating government to the then putative foreign investor contemplating investment 

that the government would refrain from such regulation.”153 

 

 
‘Police Powers, Indirect Expropriation in International Investment Law, and Article 31(3)(c) of the VCLT (n 

12): A Critique of Philip Morris v. Uruguay’ (2019) 9 Asian Journal of International Law 98, 113-116. 
147 Saluka v. Czech Republic (n 103) [263]. 
148 Chemtura v. Canada (n 39) [266]. 
149 Beharry C and Kuritzky M, ‘Going Green: Managing the Environment through International Investment 

Arbitration’ (2015) 30 American University International Law Review, 423. 
150 Santa Elena v. Costa Rica (n 76) [72]. 
151 Methanex. v. United States (n 39) Part IV - Chapter D [7]. 
152 Methanex v. United States (n 39) Part IV - Chapter D [7] [16] – [19]. 
153 Methanex v. United States (n 39) Part IV - Chapter D [7]. 



 33 

Hence, the tribunal approved the application of the police powers as an exemption to the 

general rule that a substantial deprivation of an investment constitutes an expropriation. The 

tribunal concluded that no specific assurances were given to Methanex at the time of the 

investment, the ban made by California did not amount to a substantial deprivation154 of the 

investment, it was made for a public purpose, with due process and in a non-discriminatory 

manner and therefore, it did not constitute an expropriation.155 

 

The tribunal in Tecmed v. Mexico took a different approach. In this commonly cited case, an 

investor brought a claim under the Spain-Mexico BIT, arguing that the non-renewal of its 

landfill permit constituted an indirect expropriation for which no compensation was paid.156 

Mexico claimed that the refusal of the permit “was a regulatory measure issued in 

compliance with the State’s police power within the highly regulated and extremely sensitive 

framework of environmental protection and public health.”157The tribunal applied the police 

powers approach, stating that it is “undisputable” that the state’s “exercise of its sovereign 

powers within the framework of its police powers” can cause economic injury that does not 

require compensation.158However, the tribunal went on to say that the lawful exercise of the 

police powers from the viewpoint of national laws of the host country does not justify a 

breach of the state’s treaty obligations.159 The tribunal thus relied on the wording of the 

treaty160 and held that there is no principle according to which regulatory measures are not 

subject to expropriation, even if the measure is considered to be beneficial to the society, 

such as the protection of the environment.161Furthermore, the tribunal applied a 

proportionality test and stated that:  

 

“(…) in addition to the negative financial impact of such actions or measures, the Arbitral Tribunal 

will consider, in order to determine if they are to be characterized as expropriatory, whether such 

actions or measures are proportional to the public interest presumably protected thereby and to the 

protection legally granted to investments, taking into account that the significance of such impact has 

a key role upon deciding the proportionality (…)”.162 

 
154 Methanex v. United States (n 39) Part IV - Chapter D - Part 4 [16]. 
155 Methanex v. United States (n 39) Part IV - Chapter D [15]. 
156 Tecmed v. Mexico (n 37) [95] – [96]. 
157 Tecmed v. Mexico (n 37) [97]. 
158 Tecmed v. Mexico (n 37) [119]. 
159 Tecmed v. Mexico (n 37) [119] – [120]. 
160 Mexico-Spain BIT 1995. 
161 Tecmed v. Mexico (n 37) [121]. 
162 Tecmed v. Mexico (n 37) [122]. 
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Although the tribunal included within the indirect expropriation standard the requirement of 

a balance between the burden on the investor and the public purpose of the challenged 

measure,163which has also been applied in several subsequent awards, the tribunal did not 

distinguish between expropriation and non-compensable regulation. It stated that the key 

aspect of the proportionality test is the economic impact of the measure. For example, a 

complete loss of value of an investment without compensation can hardly be considered 

proportional. Accordingly, the tribunal noted that the proportionality criterion would not be 

met if the investor was not compensated for its substantial economic loss, even if the public 

interest requirement was met (which it was not in this case).164 The tribunal therefore applied 

the proportionality criterion in determining whether the expropriation was lawful and found 

that compensation was a necessary element to achieve proportionality and thus lawfulness. 

Hence, the proportionality test applied in this case did not include non-economic interests in 

its assessment whether an indirect expropriation had occurred. Moreover, when applying the 

proportionality approach, it is unlikely that no compensation would be due in the event of 

an expropriation. Thus, the tribunal concluded that Mexico had no legitimate reason to 

expropriate the investment without compensation to Tecmed and required Mexico to pay 

around 5.5 million US dollars.165The approach taken in this case has led to a drafting of ‘new 

generation’ investment treaties,166 reflecting the need to move away from a narrow focus on 

economic interests in protecting foreign investment. 

 

Consequently, when arbitral tribunals apply the police powers approach, such as in 

Methanex v. US, Sedco Inc v. National Iranian Oil Co, and Saluka v. Czech Republic, it 

gives states an effective defense mechanism.167 However, the inconsistent application of 

police powers doctrine by tribunals raises the question of which iteration a tribunal is 

applying in a certain case. Hence, the uncertainties associated with predicting the outcome 

of a dispute may ultimately hinder states from taking regulatory action to protect legitimate 

objectives. It should be noted, however, that it is difficult, if not nearly impossible, to 

conclusively demonstrate that a claim based on an investment treaty would prevent states 
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from taking such regulatory action. 168 Overall, tribunals have taken different views on 

whether compensation is payable where regulatory measures affect an investment covered 

by an investment treaty. Some tribunals have excluded compensation for host states’ 

measures taken for a public purpose and in accordance with due process,169 while other 

tribunals have held that the public purpose of the regulatory measure has no bearing on the 

determination of expropriation and investors’ right to compensation.170 It is precisely this 

uncertainty created by arbitral practice that may ultimately prevent states from taking 

regulatory action because they are unsure of their responsibilities.  

 

4.3 Case law on Fair and equitable treatment 

4.3.1 The frequently invoked FET standard 

The FET provision is included in most IIAs and has been successfully invoked by foreign 

investors in several investment disputes171since it was first applied in 1997 in the American 

Manufacturing & Trading Inc. v. Democratic Republic of Congo award.172Investors have 

generally made two main arguments when claiming that the FET standard has been violated. 

First, they have claimed that changes to the state’s legal framework have “frustrated the 

investor’s legitimate expectations on the basis of which the investment was made and has 

thus breached the obligation to accord it fair and equitable treatment.”173Second, they have 

argued that the host state’s obligation to provide fair and equitable treatment implies “the 

obligation to maintain a stable legal framework for the investment”.174The probable reason 

for the widespread use of the FET standard is its broad scope. The tribunal in Rumeli Telekom 

A.S. and Telsim Mobil Telekomikasyon Hizmetleri A.S. v. Kazakhstan referred to the 

vagueness of the treaty provision by stating that the FET standard in investment treaties is 

“intentionally vague in order to give tribunals the possibility to articulate the range of 

principles to achieve the treaty’s purpose in particular disputes.”175This section discusses in 

 
168 Gray K R, ‘Foreign Direct Investment and Environmental Impacts – Is the Debates Over?’ (2002) 11 (3) 

Reciel, 307, 310. 
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more detail the concerns underlying the FET standard by examining the case law on the 

provision in the context of environmental protection, focusing on the FET component of 

legitimate expectations, because it is frequently used by investors to challenge states’ 

environmental measures. 

 

4.3.2 The scope of FET 

The first question that arises in the context of the FET obligation is its scope, as the wording 

of investment treaties does not usually provide detailed guidance in this respect and is 

therefore interpreted differently by arbitral tribunals. In a narrow approach, according to the 

minimum standard of treatment of customary international law, lack of due process, denial 

of justice, and a lack of due diligence, as well as discrimination or arbitrariness would 

constitute a breach of the minimum standard of treatment.176 Thus, the mere adoption of 

environmental measures by a state would not in itself constitute a breach of the FET standard, 

unless the measure is otherwise discriminatory or arbitrary.177 However, when the FET 

standard is not textually tied to the minimum standard of treatment, several tribunals have 

interpreted it in a broader sense, beyond the minimum standard of customary international 

law,178thus setting a rather low liability threshold. This especially applies in the context of 

BITs which include self-standing FET obligations. For example, in Tecmed v. Mexico the 

tribunal stated that the scope of the FET standard in the Spain-Mexico BIT179 should result 

“from an autonomous interpretation, taking into account the text of the FET provision 

according to its ordinary meaning”.180 A few years later, in 2006, Mexico and Spain 

concluded a new BIT clarifying that the FET provision is included in the minimum standard 

of treatment and is not independent from it.181 This thesis focuses on the FET, which is 

understood by the tribunals in a broad sense beyond the minimum standard of treatment and 

includes several sub-elements in addition to those included in the minimum standard of 

treatment, such as good faith, transparency, non-discrimination, protection of legitimate 

expectations, and freedom of harassment and coercion, to name a few.182Furthermore, this 
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chapter will only focus on the sub-element of legitimate expectations as investors often rely 

on it when challenging states’ environmental regulatory measures, the thesis now turns to 

examine how arbitral tribunals have applied it. 

 

4.3.3 Legitimate Expectations 

In arbitral tribunals, investors often claim that the host country has breached its duty to 

protect their legitimate expectations. If the tribunal finds that legitimate expectations are 

protected under the FET standard, an investor who has suffered significant losses because 

the government has changed its regulations or other investment conditions may claim that 

the country has violated the investor’s legitimate expectations at the time of the investment 

decision.183This is because IIAs aim to ensure a predictable and stable investment 

environment.  

 

Investment tribunals have adopted very different approaches to the concept of legitimate 

expectations in their case law. Some tribunals have accepted that investors base their 

expectations on the existing law that originally encouraged them to make the investment. 

Other tribunals have held that the investors’ expectations must be based on specific 

assurances given by the government. 

 

In some cases, tribunals have taken a far-reaching position that any adverse change in the 

legal framework can lead to a violation of the FET.184 The previously mentioned case of 

Tecmed v. Mexico was one of the first to clarify the concept. The tribunal held that the FET 

standard, having considered the principle of good faith, calls on host countries to provide 

investors with treatment that “does not affect the basic expectations taken into account by 

the foreign investor to make the investment.”185According to the tribunal: 

 

“The foreign investor expects the host State to act in a consistent manner, free from ambiguity and 

totally transparent in its relations with the foreign investor, so that it may know beforehand any and 

all rules and regulations that will govern its investments, as well as the goals of the relevant policies 

and administrative practices or directives, to be able to plan its investment and comply with such 

regulations.”186 
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Such a broad interpretation has also been applied by subsequent arbitral decisions, for 

example in Metalclad,187Occidental,188Generation Ukraine189 and CMS.190In cases like 

these, the tribunal treats the notion of legitimate expectations as a type of “stabilization 

clause”,191 where host country legislation is expected to be frozen from the moment the 

investment was made, and has been criticized for imposing impossible obligations on 

governments.192As a result, some tribunals have since adopted a more restrictive 

approach.193 For example, in International Thunderbird Gaming Corporation v. Mexico, the 

tribunal held that the concept of legitimate expectations relates to a situation where 

government action “creates reasonable and justifiable expectations.”194The tribunal also held 

in Glamis Gold, Ltd. v. United States that the fact that the host state is “not living up to 

expectations” is not sufficient to establish a violation of the FET provision.195 

 

In addition, some tribunals have also considered other circumstances in the host state, such 

as political and economic conditions, in such a way that the investor’s expectations are in 

line with these circumstances.196For example, the tribunal in Parkerings-Compagniet AS v. 

Lithuania197noted that it is a state’s “undeniable right and privilege to exercise its sovereign 

legislative power”198and that any “investor knows that laws will evolve over 

time”.199Moreover, the tribunal stated that an investor shall exercise due diligence and 

“structure its investment in order to adapt to the potential changes of legal environment.”200It 

then examined the political environment in Lithuania at the time of the concession 

agreement, when Lithuania was in the process of accession to the European Union, and came 
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to the conclusion that the investor should have considered the changes to the law likely. The 

claim of a breach of the FET standard was therefore rejected.201 

 

4.3.4 A stable legal framework for investment 

Another issue that investors often cite when claiming a breach of the FET standard is that 

the host country has failed to establish a stable and predictable legal framework, with arbitral 

tribunals often concluding that host countries have a duty to ensure regulatory 

stability.202Hence, a change in general environmental legislation may trigger a breach of the 

FET clause if it fundamentally alters the regulatory environment in which the investment 

was made.203However, this is not always the case, as the tribunal noted in the Parkerings 

case “an investor must anticipate that the circumstances could change, and thus structure its 

investment in order to adapt it to the potential changes of legal environment.”204Furthermore, 

the tribunal also stated that general changes to the regulatory framework would only breach 

the FET standard if taken “unfairly, unreasonably or inequitably in the exercise of its 

legislative power,”205the tribunal thus applied a relatively high liability threshold.  Such 

interpretation would mean that compensation would be due not because the legal framework 

has changes, but because the government action that led to the change is unreasonable. 

Similarly, to the Parkerings case, in EDF v. Romania the tribunal noted that “(…) except 

where specific promises or representations are made by the State to the investor, the latter 

may not rely on a bilateral investment treaty as a kind of insurance policy against the risk of 

any changes in the host State’s legal and economic framework. Such expectation would be 

neither legitimate nor reasonable”206 

 

While the case law indicates that the FET provision as such do not prevent states from 

making general changes to their environmental legislation,207the fact that the concept of 
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legitimate expectations is such open ground in arbitral practice indicates that there is a risk 

that it marginalizes the interests of the host state. It is therefore up to the investment tribunals 

to decide how this feature of the FET standard will be applied. Hence, it is not clear what 

level of representation of a state is required to ensure that an investor’s legitimate 

expectations are not violated. Moreover, the idea that IIAs can be interpreted as containing 

an obligation of regulatory stability in a strict sense, without examining the underlying public 

policy rationale, raises serious concerns.  

 

4.4 Case law on most-favoured nation and national treatment 

4.4.1 Differences in the ‘like circumstances’ test under MFN and national 

treatment standards 

 

Over the years, tension have arisen between international investment law and environmental 

protection because investors may be treated differently under host state environmental 

regulation, which in turn may violate non-discrimination clauses in IIAs. Both MFN and 

national treatment standards are basic tenets of international investment law which aim to 

protect foreign investors by providing them treatment that is no ‘less favorable’ than that 

accorded to other relevant investors in ‘like situations’, either foreign or domestic. In 

assessing whether a host state measure is discriminatory, arbitral tribunals generally look at 

three components: first, whether the foreign investor and other domestic investors are in ‘like 

circumstances’; second, whether the foreign investor has been offered less favorable 

treatment than that granted to other local investors; and third, whether there are public policy 

grounds that would justify the differential treatment.208 The case law discussed in this section 

focuses on the interface between environmental protection and the ‘like circumstances’ test.  

 

In Parkerings-Compagniet AS v. Lithuania, the influence of environmental factors was 

underlined in determining whether two situations can be considered similar under the ‘like 

circumstances’ test. In this case, the Lithuanian authorities had refused to renew the 

applicant’s permit to a construction of a parking lot in part because it would have affected 
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an UNESCO site in the Vilnius’s historic Old Town.209 The claimant invoked its rights under 

the MFN clause of the Lithuania-Norway BIT, arguing that Lithuania had authorized a 

similar project for the benefit of a foreign competitor.210 The tribunal first referred to the 

Pope and Talbot211 case, stating that the “essential condition of the violation of a MFN clause 

is the existence of a different treatment accorded to another foreign investor in a similar 

situation.”212 The tribunal ultimately concluded that the situation was not governed by ‘like 

circumstances’ because the measure was motivated by a legitimate purpose not based on 

favoring the local investor over the foreign investor, and therefore the difference in treatment 

was justified. The environmental effect of the investment was an important part of how the 

tribunal reached this conclusion, as it stated that “The historical and archeological 

preservation and environmental protection could be and in this case were a justification for 

the refusal of the project.”213 

 

Similarly, the Unglaube v. Costa Rica case dealt with a non-discrimination claim relating to 

environmental issues.214 Although the investor did not directly invoke the national treatment 

or MFN standard, it claimed that article 2.3 of the BIT between Germany and Costa Rica, 

which prohibits discriminatory measures, had been violated.215 In its assessment, the tribunal 

found that the circumstances between the investors were not comparable and based its 

decision on the environmental purpose of the alleged discriminatory conduct.216  

 

In the case of S.D. Myers,217 the tribunal applied the ‘like circumstances’ test differently in 

deciding a claim under Article 1102 of NAFTA.218 In the dispute, the Canadian government 

prohibited the claimant, a US company, from exporting a chemical substance to the United 

States. The ban, which affected the waste treatment businesses of the investor,219 was based 

on a significant risk to the environment and human health. In determining whether the host 
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state had breached the national treatment standard, the tribunal assessed whether the 

investors were in ‘like-circumstances’. It did so only from a “business 

perspective”,220without taking into account the environmental situation or the state’s 

“protectionist intent”.221 While accepting the validity of the government’s purpose for the 

measure, the tribunal held that Canada had treated the US investor less favorably than its 

Canadian counterpart in a similar situation.222 

 

The tribunal took an even narrower approach in Methanex v. United States, although it 

ultimately rejected the claim of a breach of article 1102 of NAFTA.223Methanex, a Canadian 

investor and producer of methanol, initiated arbitration proceedings against the respondent 

state, claiming that California’s measure to prohibit MTBE because of its toxicity 

discriminated foreign producers of methanol over domestic producers of ethanol. Methanex 

sought compensation of around 970 million US dollars.224 The tribunal found that the 

prohibition equally impacted national US ethanol producers and concluded that there was no 

discrimination, but the tribunal did not take any position on the US claim that the state 

measure was due to the substance’s toxicity.225  

 

Furthermore, in Bilcon v. Canada,226the tribunal found that the environmental impact 

assessment (EIA) carried out by the host state, Canada, breached the national treatment 

requirement under NAFTA.  In this contended case, the tribunal agreed that a country may 

justify an otherwise differential treatment in pursuit of “reasonable and non-discriminatory 

domestic policy objectives through appropriate measures even when there is an incidental 

and reasonably unavoidable burden on foreign entreprises.”227Canada argued that the 

investor’s project was not comparable to other projects because of, inter alia, its large size, 

large-scale blasting and impact on certain maritime species.228 Nevertheless, the tribunal 

held that the investors’ projects were comparable, and the majority found that Canada had 
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breached the non-discrimination standard.229Thus, the arbitrators paid little attention to the 

non-economic issues, and Canada ultimately failed to justify its conduct by showing a link 

to existing “rational government policy”.230  

 

Consequently, there seems to be considerable variation in whether tribunals have taken 

environmental factors into account when determining whether two investors are in fact in 

like situations. Where environmental considerations are relevant, they should be central to 

the assessment of the ‘like circumstances’ test to ensure that national environmental 

measures are not called into question.231Obscure and inconsistent readings of the phrase ‘like 

circumstances’ can therefore be problematic for the implementation of states’ environmental 

policies.  

 

4.4.2 Most-favoured nation treatment and extension of substantive provisions 

 

As mentioned in the previous chapter, there are some inconsistencies regarding the scope of 

the MFN provision. According to a narrow interpretation, the MFN provision would only 

cover measures and regulatory actions by states. While a broader approach would allow an 

investor to potentially rely on the content from a third-party’s investment treaty. Arbitral 

practice has generally welcomed the possibility for investors to use the MFN provision to 

import “more favorable” substantive rights from third states’ IIAs into their own investment 

treaties.232 However, the interpretation of the provision remains controversial, particularly 

as regards the importation of more favorable arbitration clauses.  

 

In Bayindir v. Pakistan, the tribunal upheld the claimant’s right to invoke the FET standard 

under a third-party BIT233because the ‘basic’ BIT between Turkey and Pakistan234 under 

which the claim was brought did not contain a FET clause, but did contain an MFN clause, 
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which the investor relied on.235 The tribunal reached the conclusion for two reasons: first, 

the preamble of the ‘basic’ BIT referred to FET and second, the MFN provision of the 

investment treaty was ambiguously drafted in a way that allowed this interpretation.236 The 

MFN provision was also successfully invoked in CME v. Czech Republic, to replace the “just 

compensation…representing the genuine value of the investment” criterion for expropriation 

in the BIT between Czech Republic and Netherlands with a criterion of “fair market value” 

in the BIT between Czech Republic and the United States. The tribunal stated that: 

 

“The determination of compensation under the Treaty between the Netherlands and the Czech 

Republic on basis of the “fair market value” finds support in the most-favored-nation provision of 

Art. 3(5) of the Treaty. That paragraph specifies that if the obligations under national law of either 

party in addition to the present Treaty contain rules, whether general or specific, entitling investment 

by investors of the other party to a treatment more favorable than provided by the present Treaty, 

“such rules to the extent that they are more favorable prevail over the present Agreement”.237 

 

The tribunal in Ickale Insaat v. Turkmenistan238on the other hand left some uncertainty as to 

whether the MFN provision automatically allows an investor to benefit from more favorable 

substantive provisions available under other investment treaties concluded by the host 

country. The investor in this case brought a claim under the Turkey-Turkmenistan BIT in 

which the investor wished to import different standards of protection under the MFN 

provision of the BIT. The MFN provision of the investment treaty provided that “each Party 

shall accord to these investments, once established, treatment no less favourable than that 

accorded in similar situations to investments of its investors or to investments of investors 

of any third country, whichever is the most favourable”.239 In its decision, the tribunal 

focused on the wording “in similar situations” and stated that: 

 

“(…) given the limitation of the scope of application of the MFN clause to ‘similar situations’, it 

cannot be read, in good faith, to refer to standards of investment protection included in other 

investment treaties between a State party and a third State. Investors cannot be said to be in ‘a similar 

situation’ merely because they have invested in a particular State.240 
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The arbitral tribunal further stated that if the concept “in similar situations” were to be 

understood as referring to the territorial scope of application of the BIT, they would not have 

much meaning and would become redundant.241 

 

An even more controversial question relates to whether the MFN rule can also be extended 

to procedural protection. In Maffezini v. Spain,242 the tribunal upheld this position by noting 

that the MFN provision in the BIT between Argentina and Spain made it possible to import 

more favorable treatment regarding the dispute settlement provision in the BIT between 

Spain and Chile. The dispute resolution provision of the ‘basic’ BIT between Argentina and 

Spain allows a dispute to be submitted to international arbitration only after it has been 

submitted to a domestic court within a certain period. To avoid such a broad approach, as in 

Maffezini v. Spain case, some investment treaties have restricted the MFN provision to the 

substantive provisions of investment treaties and not to the dispute settlement clauses.243 

 

Accordingly, the MFN provision has the potential to harmonize the standards of protection 

between IIAs244and therefore disregard differences in these treaties that might be there for a 

reason. This ultimately makes it difficult for states to know their potential scope of 

liability.245 Furthermore, considering the international investment treaty jurisprudence 

regarding the non-discrimination standards, it appears that arbitral tribunals generally have 

wide discretion in applying these provisions. 

 

4.5 Interim conclusion – lack of consistency 

The above overview reveals several trends in arbitral practice regarding these key standards 

of protection offered by investment treaties. First, arbitral practice has developed different 

methods for determining the existence of indirect expropriation, which leads to uncertainty 

about the scope of the standard. Tribunals usually start by assessing whether a state measure 
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has caused substantial deprivation to an investment. The dominant approach used by arbitral 

tribunals is the ‘sole effects’ doctrine, applied in cases such as Metalclad v. Mexico and 

Santa Elena v. Costa Rica. The ‘sole effects’ approach, however, appears to be the least 

compatible with environmental protection objectives and thus overly restrictive in the 

interpretation of the “public purpose”. The ‘police powers’ approach, on the other hand, 

provides states with an effective defense mechanism, when applied. However, the 

inconsistent application of the doctrine in arbitral jurisprudence, which is not only due to the 

different circumstances of each case, creates uncertainty over how tribunals will apply it in 

individual cases. Moreover, the principle of proportionality also referred to in Tecmed v. 

Mexico, as currently applied, does not consider non-economic interests when assessing 

whether an expropriation has occurred. 

 

Second, because the FET standard, as currently expressed in many investment treaties, is 

vague and far from clear and consistent in its scope, there does not seem to be a uniform 

interpretation of the standard in international investment law. As the above-mentioned case 

law shows, arbitral tribunals have generally interpreted the FET standard broadly, with some 

requirements that seem impossible for states to comply with. This is particularly true for the 

principle of legitimate expectations. Indeed, some tribunals have considered that any change 

in the legal framework violates the investor's legitimate expectations, while others have 

given more weight to the general interest of states by also considering the political 

circumstances of the host country in their assessment. Nevertheless, due to the vagueness of 

the standard, the extent of the potential liability of the host country remains uncertain.  

 

Third, different treatment of foreign investors because of environmental regulation may 

conflict with the non-discrimination provisions in IIAs. If tribunals only focus on the impact 

of the host state measure and not on the underlying reasons for the difference in treatment, 

this could lead to a violation of the national treatment standard and thus hinder host states 

from enforcing legitimate regulation in the public interest.  Moreover, allowing foreign 

investors to import more favorable standards of protection from other IIAs may broaden the 

scope of states’ obligations under these treaties, thus nullifying the purposeful limitations 

contained in these investment treaties. In this way, the MFN provision has a multilateral 
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impact on investment commitments that harmonize a higher level of protection for 

investors.246    

 

While the arbitral practice cited in this chapter shows that tribunals have also preserved some 

level of regulatory space for host countries, they have failed to provide consistent and 

coherent decisions. Thus, different tribunals have reached different conclusions in 

comparable cases and the inconsistencies are not simply due to differences in the text of the 

investment treaties or the different circumstances of the case. Therefore, a tribunal may apply 

the police power approach in one case, while the next tribunal takes a different approach in 

a similar case dealing with environmental concerns. International investment law has certain 

features that undermine its consistency in arbitral awards, particularly the broad and elastic 

investment protection clauses, which are open to different interpretations, contribute to these 

inconsistencies. A further feature of inconsistency is the fragmented nature of the substantive 

investment law, which consists of around three thousand instruments. Consistency is 

important as it creates predictability and thus increases the perception of the legitimacy of 

the legal system. However, it is also important to point out that consistency is not always 

desirable, as a consistently applied bad rule have the potential to be harmful. Nevertheless, 

the inconsistent application of investment protection standards in arbitral tribunals has led 

to unequal treatment and unpredictability, which affects how states understand the scope of 

their liabilities. Treaty interpretation is an important tool for investment tribunals to justify 

deference to host countries’ environmental regulations. A favorable interpretation of 

investment treaties can therefore help to protect host countries from claims of, for example, 

breaches of expropriation or fair and equitable treatment. Ultimately, states should be able 

to enforce lawful environmental regulation without the threat of their measures being 

challenged every time it has a negative impact on foreign investment. Since the declaratory 

nature of substantive provisions in investment treaties is of little help in strengthening state 

regulatory powers, states have in recent years embarked on a process of revising their IIAs 

to reaffirm states’ right to regulate, particularly in the field of environmental protection. The 

thesis now turns to examine some of these new approaches. 

  

 
246 Schill S, ‘Multilateralizing investment treaties through most-favoured-nation clauses’ (2009) 27 Berkeley 

Journal of International Law, 496. 
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5. A SHIFT IN THE IIA TREND - TOWARDS A MORE 

BALANCED APPROACH 
 

5.1 Introduction 

As demonstrated in previous parts of the thesis, the ‘first generation’247 of IIAs has given 

arbitral tribunals a great deal of leeway in interpreting investment treaties. With the gradual 

realization that investment law does not work in a vacuum, efforts have been made to 

rebalance this power structure by including references to the environment in the ‘new 

generation’248 of IIAs and model BITs.  These new efforts define treaty obligations in more 

detail, create exceptions, and clarify provisions, and thus seek to preserve more regulatory 

space249for states and to minimize investment tribunals interpretive authority. Hence, in 

recent years, states have begun to update their IIA models to address some of the 

shortcomings identified in investment treaties’ original design. Many states and regions 

across Europe, North and Latin America, Asia and Africa have already embarked on a 

process of reforming their IIAs.250 For example, the experience of the United States and 

Canada being defendants in NAFTA investment arbitrations led them to create new Model 

BITs251 in 2004 to clarify the meaning and scope of their investment obligations, including 

indirect expropriation and minimum standard of treatment. These ‘new generation’ BITs 

include language, which aims to clarify that investment protection should not be done at the 

expense of environmental protection. For example, the uncertainty about where to draw the 

line between expropriation and non-compensable regulatory action has led to attempts to 

reform IIAs by clarifying the scope of indirect expropriation. Furthermore, some investment 

treaties have chosen to limit the scope of the FET standard by including, interpretive notes 

stating that the treatment means no more than the minimum standard of treatment under 

customary international law, which sets a baseline below which countries are not allowed to 

go.252 In addition, IIAs could clarify that differential treatment based on the carbon intensity 

of an investment does not constitute discrimination under the most favored nation or national 

treatment standards.  

 
247 Broadly speaking, the IIAs concluded between 1959 and 2010. 
248 Mainly IIAs drafted after 2010.  
249 Roberts A, ‘Clash of Paradigms: Actors and Analogies Shaping the Investment Treaty System’ (2013) 107 

American Journal of International Law, 45, 78. 
250 UNCTAD, World Investment Report 2015 (United Nations 2015). 
251 Canadian Model BIT 2004; US Model BIT 2004; UNCTAD, World Investment Report 2015 (United 

Nations 2015) 124. 
252 See for example, Canada-China BIT 2012, Article 4; Morocco-Vietnam BIT 2012, Article 2.2(c); Japan-

Peru BIT 2008, Article 5. 
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In 2011, the Organisation for Economic Co-operation and Development (OECD) conducted 

a study of investment treaties to identify references to the environment in the treaties and 

found that only eight percent included such references.253Although the number has since 

increased as new IIAs have been negotiated, the majority of IIAs, particularly BITs, still lack 

environmental treaty language.254Environmental references, however, appear to be more 

common in non-BITs, such as free trade agreements (FTAs).255 

 

The purpose of this chapter is to examine some of these new approaches included in IIAs: 

preambular languages, the right to regulate clauses, general exceptions and carveouts, 

systemic integration, and clarifications, to determine whether these efforts are enough to 

preserve states environmental regulatory space. It is important to note that this list of 

potential solutions is not exhaustive. Furthermore, as international investment treaties are 

not a homogenous group, the scope and content of the protections provided varies between 

treaties. In addition, the language used in each investment treaty must be analyzed in 

accordance with the general principles of treaty interpretation to determine its legal 

significance. Nevertheless, general observations can still be made regarding environmental 

related provisions usually found in ‘new generation’ IIAs.  

 

5.2 Recent treaty drafting of international investment agreements  

5.2.1 Preambular language 

Trends show that while the preambles of investment treaties focus mainly on investment 

protection, states have increasingly included sustainable development objectives in them256 

and affirmed that the protection of foreign investment must not be at the expense of the 

 
253 Gordon K and Pohl J (2011), ‘Environmental Concerns in International Investment Agreements: A 

Survey’, OECD Working Papers on International Investment, 2011/01, OECD Publishing, 5. 
254See the survey in the “Database on IIA provisions published by the United Nations Conference on Trade 

and Development (UNCTAD)”< https://investmentpolicy.unctad.org/international-investment-agreements> 

accessed 8.3.2022, from a sample of 2574 IIAs mapped, 46 IIAs (including both BITs and FTAs) included 

preambular reference to the state’s right to regulate; 78 IIAs (including both BITs and FTAs) included a 

preambular reference to sustainable development; 143 IIAs (including both BITs and FTAs) included 

preambular reference to general environmental aspects; 135 IIAs (including both BITs and FTAs) included 

provisions mentioning states’ right to regulate in the text of the treaty; 317 IIAs (including both BITs and 

FTAs) included a provision mentioning health and environmental issues in the text of the treaty; 241 IIAs 

(including BITs and FTAs) included a general public policy exception, which also covers health and 

environmental issues. 
255 Gordon and Pohl (n 253) 5. 
256 See for example, the Preamble of Argentina-Qatar BIT 2016; Australia-United States FTA 2004; Panama-

Taiwan Province of China FTA 2003; India-Singapore CECA 2005; Draft Norway Model BIT 2007; 

ASEAN-China Investment Agreement 2009. 

https://investmentpolicy.unctad.org/international-investment-agreements
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environment.257Yet, the total number of investment treaties containing preambular language 

on environmental issues remains low,258but they are more common in the preambles of 

Model BITs,259 which are an important base for negotiating new BITs or re-negotiating 

existing ones. 

 

States refer to the environment in a variety of ways in the preambles of their IIAs. Many 

seek to reconcile the objective of protecting and promoting foreign investment with the aim 

of protecting the environment.260Other preambles include ‘non-derogation’ language, this 

type of reference has been included by for example, Finland, the United States, and the 

Netherlands in their IIAs and Model BITs.261 In the preamble of Finland’s Model BIT, it is 

stated that: “AGREEING that these objectives can be achieved without relaxing health, 

safety and environmental measures of general application (…)”.262FTAs with investment 

chapters often contain even more specific preambular language than BITs, for example, the 

Japan-Switzerland FTA makes an unusual reference to climate change by stating that: 

“DETERMINED, in implementing this Agreement, to seek to preserve and protect the 

environment, to promote the optimal use of natural resources in accordance with the 

objective of sustainable development and to adequately address the challenge of climate 

change.”263Furthermore, sustainable development objectives are at the heart of newly 

adopted investment treaties and has been included in several preambles to IIAs, such as in 

the FTA between Australia and Chile264 and the Norway Model BIT.265Finally, some 

investment treaties, albeit rarely, contain references to international environmental 

agreements in their preamble.266 For example, the preamble to the ECT states that the parties 

to the treaty are “recalling the United Nations Framework Convention on Climate Change, 

the Convention on Long-Range Transboundary Air Pollution and its protocols, and other 

 
257 See for example, Israel-Japan BIT 2017, Preamble; US-Rwanda BIT 2008, Preamble; Newcombe A, 

‘Sustainable Development and Investment Treaty Law’ (2007) 8 Journal of World Investment & Trade, 398-

402. 
258 Gordon and Pohl (n 253) 11. 
259 Finland Model BIT 2001; Canada Model BIT 2004; the Netherlands Model BIT 2004; Turkey Model BIT 

2009; Austria Model BIT 2010; Guatemala Model BIT 2010; US Model BIT 2012; Norway Model BIT 

2015; India Model BIT 2015; Brazil Model BIT 2015.  
260 Gordon and Pohl (n 253) 12-13; preambles of several IIAs concluded by Finland, Netherlands, Sweden, 

China, Korea, and the United States include these types of references.  
261 See for example, Finland-Ethiopia BIT 2006; The Netherlands-Suriname BIT 2005; US-Jordan BIT 1997. 
262 Finland Model BIT 2001. 
263 Japan-Switzerland EPA 2009. 
264 Australia-Chile FTA 2008, Preamble. 
265 Norway Model BIT 2015, Preamble. 
266 Baetens F (ed), ‘International Investment and Sustainable Development’ in Investment Law within 

International Law: Integrationist Perspectives (Cambridge University Press 2013) 204. 
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environmental agreements with energy-related aspects.”267The preamble of the Norwegian 

Model BIT also make reference to other international treaties: “Recognizing that the 

provisions of this agreement and provisions of international agreements relating to the 

environment shall be interpreted in a mutually supportive manner.”268 

 

Although preambles do not create legal obligations, they are intended to assist in the 

interpretation of substantive provisions. As provided for in Article 31(2) of the Vienna 

Convention on the Law of Treaties269 the context and purpose of the treaty must be derived 

from, among other things, the preamble of the treaty. However, it is uncertain if the 

preambles of IIAs have such an interpretative role in practice. Although several arbitral 

tribunals have recognized the interpretative role of the preambles,270 their impact has been 

limited, and some tribunals have even tried not to give too much weight to them.271Moreover, 

non-commercial considerations are still somewhat rare in the preambles of IIAs, and arbitral 

tribunals tend not to view environmental references as an objective of investment treaties as 

such. While states may wish to send a message to investment tribunals in their renegotiated 

treaties  that the sole objective of these treaties is not to protect investment, tribunals 

generally interpret treaty provisions in favor of protecting and promoting foreign 

investment.272For example, in Metalclad, where Chapter 11 of NAFTA was applied, the 

tribunal did not take into account the environmental intent behind the measure when 

interpreting whether the measure was an expropriation under article 1110,273even though the 

preamble of NAFTA referred to environmental protection and sustainable development.274 

The tribunal’s analysis raises doubts as to the role that environmental considerations will be 

given in future preambles to investment treaties. Given the central role of the preambles to 

treaties in defining the object and purpose of the treaty, the interpretative importance of the 

preambles to IIAs should not be underestimated.275As stated in the VCLT, the language of 

 
267 Energy Charter Treaty, Preamble. 
268 Norway Model BIT 2015, 2.  
269 VCLT (n 12), Article 31(2). 
270 See for example, Siemens A.G. v. The Argentine Republic, ICSID Case No. ARB/02/8, Award (17 January 

2007) [290]. 
271 See for example, Plama Consortium Ltd. v. Republic of Bulgaria, ICSID Case No. ARB/03/24, Decision 

on jurisdiction (8 February 2005) [193]; Newcombe and Paradell (n 50) 125. 
272 Chester B and Miles K (eds.), ‘Evolution in investment Treaty Law and Arbitration’ (Cambridge 

University Press 2011) 292; MTD Equity Sdn Bhd and MTD Chile SA v. Rep. of Chile, ICSID Case No. 

ARB/01/7, Award (25 May 2004) [104]. 
273 Metalclad v. Mexico (n 136) [148]. 
274 NAFTA, Preamble. 
275 Wolfgang A and Tuerk E, ‘Fostering Sustainable Development’, in Investment Law Within International 

Law: Integrationist Perspectives (Freya Baetens ed., Cambridge University Press 2013) 202. 
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preambles is part of the context of a particular treaty clause, and thus tribunals can use them 

to interpret treaty clauses that may appear ambiguous. For example, in the context of the 

World Trade Organization (hereafter WTO), preambles have had an impact on the 

interpretation of tribunals.276 It remains to be seen whether new investment treaties, which 

contain detailed preambular language referring to the environment and sustainable 

development, will have an impact on how tribunals will interpret the substantive provisions 

of investment treaties in the future. 

 

5.2.2 The right to regulate provisions 

Another way to strengthen the regulatory space for states is to formally establish the state’s 

right to regulate. Such formulations have been included in, for example, the preamble of 

IIAs, such as the Morocco-Nigeria BIT, which acknowledges “the right of the State Parties 

to regulate and to introduce new measures relating to investments in their territories in order 

to meet national policy objectives.”277 Another way for states is to include clauses in the 

treaty, as separate provisions, aimed at reserving some degree of environmental regulatory 

discretion. Such provisions have often been used in investment treaties, for example by the 

United States278 and Canada.279 Moreover, the BIT between Argentina and Qatar states that 

nothing in the treaty shall affect states’ right to regulate “through measures necessary to 

achieve legitimate policy objective.”280However, these clauses do not actually instruct 

tribunals on how to balance the right of states to regulate with the protection of foreign 

investment,281 but simply recognize that states have the right to enact laws that do not 

contravene with their obligations under their IIAs. By recognizing that state parties may 

adopt laws that are otherwise consistent with the treaty, clauses of this type merely restate a 

right already granted to host states instead of creating additional regulatory space to protect 

the environment.282 Since such provisions do not create legally enforceable obligations or 

rights,283 they are mere political statements. Moreover, these clauses can be excluded from 

the treaty’s dispute settlement mechanism, as in the US Model BIT,284and thus these 

 
276 Bernasconi-Osterwalder N and Johnson L, ‘Belgium's Model Bilateral Investment Treaty: A Review’ 

(International Institute for Sustainable Development 20 March 2010) 21. 
277 Morocco-Nigeria BIT 2016, Preamble. 
278 See for example, Rwanda-U.S. BIT 2008; Uruguay-U.S. BIT 2005; Gordon and Pohl (n 253)14. 
279 See for example, Canada-Latvia BIT 2009; Gordon and Pohl (n 253) 14. 
280 Argentina-Qatar BIT 2016, Article 10. 
281 Newcombe and Paradell (n 50) 507. 
282 Newcombe and Paradell (n 50) 509. 
283 Akaterini T (n 33) 104. 
284 United States Model BIT 2012. 
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provisions are not suitable for mitigating imbalances in investment treaties. The fact that 

only investor protection provisions are enforceable, and not clauses aimed at protecting the 

general interests of states, creates a bias in favor of foreign investors, even if environmental 

clauses are increasingly included in investment treaties. On the other hand, the inclusion of 

“right to regulate” provisions can be useful tools for the interpretation of investment treaties. 

For example, in two cases, Al Tamimi and Aven, the arbitral tribunals interpreted the fair and 

equitable treatment requirement in the light of environmental considerations, relying on a 

provision in the investment treaty that allows states to regulate investments to ensure that 

they are made in environmentally sound manner.285Therefore, these provisions may be 

helpful in interpreting investment treaties, but they are not sufficient on their own to counter 

investment protection clauses in investment treaties.  

 

5.2.3 General exceptions and carve-outs 

Another step in the drafting of these ‘new generation’ investment treaties has been to include 

clauses aimed at reducing the scope of investment treaties and articles subject to ISDS by 

excluding certain policy objectives from the scope of a clause, a chapter, or even the whole 

treaty. These clauses vary in scope and can be formulated as exclusions, exceptions, or carve-

outs. General exception clauses allow the host state to take certain regulatory measures that 

derogate from its obligations under the investment treaty, provided that these measures are 

not applied in a discriminatory manner.286 These general exceptions are usually modeled on 

exceptions in trade law, such as Article XX of the General Agreement on Tariffs and Trade 

(GATT)287 and Article XIV of the General Agreement on Trade in Services (GATS).288 The 

purpose of general exception clauses is to guide the tribunal to weigh certain objectives, such 

as the protection of the environment, in determining whether a particular breach of the 

investment treaty can be excused under a general exception provision. In the new generation 

of investment treaties, these provisions have increased, and today more and more FTAs with 

investment chapters289 contain such exceptions. Although such provisions have increased, 

they remain rare in BITs, with around 3.5 % of the nearly 3000 BITs containing such 

 
285 Adel A Hamadi Al Tamimi v. Sultanate of Oman, ICSID Case No. ARB/11/33, Award (3 November 2015) 

[387] – [390]; David R. Aven v. Republic of Costa Rica, ICSID Case No. UNCT/15/3, Award (18 September 

2018) [412]. 
286 See for example, Canada Model BIT 2004; Finland-Zambia BIT 2005, Article 14(1). 
287 General Agreements on Tariffs and Trade (1947 and 1994) 55 UNTS 194 and 1867 UNTS 190. 
288 General Agreement on Trade in Services (1869) U.N.T.S. 183. 
289 See for example, ASEAN Comprehensive Investment Agreement, Article 17; Investment Agreement for 

the COMESA Common Investment Area 2007, Article 22; Australia and Singapore FTA 2003. 
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exemption clauses.290 Canada is an exception to this as it has included such provisions in 

several of its BITs.291For instance, the BIT between Canada and Peru from 2007 contain the 

following language in article 10:  

 

1. Subject to the requirement that such measures are not applied in a manner that would constitute 

arbitrary or unjustifiable discrimination between investments or between investors, or a disguised 

restriction on international trade or investment, nothing in this Agreement shall be construed to 

prevent a Party from adopting or enforcing measures necessary: 

 

(a) to protect human, animal or plant life or health; 

(b) to ensure compliance with laws and regulations that are not inconsistent with the provisions of this 

Agreement; or 

(c) for the conservation of living or non-living exhaustible natural resources. 

 

The provision follows a three-part structure common of article XX of the GATT. First, it 

lists exhaustively the general policy objectives covered by the exception. It then requires that 

the measure covered by the exception is necessary to achieve the objective. And third, it 

requires that the measure must not be applied arbitrarily and must not constitute a disguised 

restriction on investment.  

  

The inclusion of general exception clauses in investment treaties raises novel interpretative 

challenges292 one of which is how arbitral tribunals will determine whether a particular 

measure is “necessary” and should therefore be excluded from the scope of the treaty under 

a general exception clause. The tribunal must therefore assess the importance of the 

environmental measure at the domestic level in relation to the harm that the non-conforming 

measure causes to the interest protected by the treaty.293It may also be difficult for a state to 

invoke an exception successfully in arbitration, because the prerequisites of necessity 

 
290 Newcombe and Paradell (n 50) 501; Alschner W and Skougarevskiy D, ‘Convergence and Divergence in 

the Investment Treaty Universe—Scoping the Potential for Multilateral Consolidation’ (2016) 8 Trade, Law 

and Development 152; UNCTAD, World Investment Report 2017 (United Nations 2017) 122; Keene A, 

‘The Incorporation and Interpretation of WTO-Style Environmental Exceptions in International Investment 

Agreements’ (2017) 18(1) The Journal of World Investment & Trade, 62. 
291 Newcombe A, ‘General Exceptions in International Investment Agreements’, Draft Discussion Paper 

Prepared for BIICL Eighth Annual WTO Conference 13th and 14th May 2008, London, 3. 
292 Newcombe and Paradell (n 50) 503. 
293 See for example, WTO Appellate Body Report, US-Measures Affecting the Cross-Border Supply of 

Gambling and Betting Services, WT/DS285/AB/R, adopted 20 April 2005 [306] – [308]; WTO Appellate 

Body Report, EC – Measures Affecting Asbestos, WT/DS135/AB/R, adopted 5 April 2001 [171] – [174]. 
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required by GATT Article XX-like provisions are overly rigid.294Additionally, several 

scholars have expressed concern that by including an exhaustive list of policy goals, general 

exception provisions may actually give host states less regulatory flexibility than the 

substantive rules of investment treaties already provide.295 This is because arbitral tribunals 

already are recognizing states’ right to regulate when interpreting investment treaty 

obligations. For example, with respect to the national treatment standard, in assessing 

whether investors are in ‘like circumstances’, some tribunals have concluded that if there is 

a legitimate public policy objective for treating these investments differently, and the 

measure is not motivated by protectionism, the investments are not to be considered to be in 

‘like circumstances.’296 Furthermore, in Bear Creek v. Peru, the investment tribunal first 

held that the general exception in the investment treaty would justify an otherwise unlawful 

conduct.297However, it went on to state that the general exception clause means that “no 

other exceptions [e.g., police powers] from general international law or otherwise can be 

considered applicable in this case.”298 The tribunal therefore came to the conclusion that 

factors that would otherwise have been considered when determining whether an act 

constituted indirect expropriation, such as whether the act was an exercise of the police 

powers of the host state, were only relevant if they were included in the general exception 

provision. Thus, an exhaustive list of exceptions such as in the GATT article XX may limit 

states’ regulatory flexibility rather than enhance it.299 Some scholars have also argued that it 

is unlikely that the general exception provisions would allow, for example, expropriation in 

pursuit for a public purpose, such as protecting the environment, without a payment of 

compensation.300 This type of conclusion was applied by arbitral tribunals in two recent 

 
294 DiMascio N and Pauwelyn J, ‘Nondiscrimination in Trade and Investment Treaties: Worlds Apart or Two 
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Exceptions in IIAs: A Potentially Risky Policy’ in Echandi R and Sauve P (eds), Prospects in International 
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296 Pope & Talbot Inc.  v. The Government of Canada, UNCITRAL, Award (10 April 2001) [78][79]; GAMI 
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297 Bear Creek Mining Corp. v. Republic of Peru, ICSID Case No. ARB/14/21, Award (30 November 2017) 

[472]. 
298 Bear Creek v. Peru (n 297) [473]. 
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Mestral and Céline Lévesque (eds), Improving International Investment Agreements (Routledge 2012) 267. 
300 Newcombe A, ‘General Exceptions in International Investment Agreements’ in De Mestral A and 

Lévesque C (eds), Improving International Investment Agreements (Routledge 2012) 282; Lévesque C, ‘The 
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cases.301 In Bear Creek Mining v. Peru the tribunal found that the general exception 

provision did not “offer any waiver from the obligation in [the expropriation provision] to 

compensate.”302 Furthermore, in Eco Oro v. Colombia the tribunal held in relation to the 

FET standard that: “whilst a State may adopt or enforce a measure pursuant to the stated 

objectives in [the general exceptions] without finding itself in breach of the FTA, this does 

not prevent an investor claiming ... that such a measure entitles it to the payment of 

compensation.”303 The tribunal came to this conclusion even though the state parties to the 

IIA asserted that if the conditions for the exception were met, the investment treaty had not 

been breached and compensation was therefore not required.304 Scholars have also argued 

that, in the context of the FET standard, it is unclear how the general exception provision 

could be invoked to justify a breach of an investment treaty. Because if the measure were 

justified under the strict requirements of the general exception, such as requirements that the 

measure be applied in a manner that does not constitute discrimination or a disguised 

restriction on investment, it is difficult to imagine a situation where the measure would then 

have violated the FET standard to begin with.305 Overall, there is no consistency as to 

whether countries choose to include exceptions in their IIAs. A state may include a general 

exception in some of its investment treaties but not in others. Moreover, studies have shown 

that exceptions are generally rare in BITs and, even if states decide to include such 

exceptions, they are subject to strict prerequisites, such as the requirement for necessity to 

ensure that these exceptions are not applied unduly. In arbitration, the application of such 

safeguard provisions ultimately depends on how arbitral tribunals interpret the text of the 

treaty, and to date, interpretations of general exceptions by arbitral tribunals have been rare. 

Although Bear Creek and Eco Oro are only two examples of cases where tribunals have 

interpreted general exception provisions, these decisions show that there is ambiguity in the 

wording of the provisions. If the general exception provisions cannot exclude a claim for 

compensation, they do not seem to play much role in extending the regulatory space of the 

host states. 

 
301 Eco Oro Minerals Corp. v. Republic of Colombia, ICSID Case No. ARB/16/41, Decision on Jurisdiction, 
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In addition to the general exceptions mentioned above, some investment treaties also contain 

clauses allowing for sector-specific carve-outs from treaty obligations.306 These carve-outs 

exempt an entire sector or industry from the scope of the IIA. For example, the ECT is 

currently under review to be aligned with the objectives of the Paris Agreement.307In the 

revision process it has been proposed that investments in fossil fuels should be carved out 

from the treaty, meaning that they would no longer be protected by the ECT’s ambit and 

investors in the fossil fuel sector would not be able to bring investor-state arbitration cases 

against host states under the treaty. It however remains unclear how arbitral tribunals will 

interpret these provisions, since tribunals have usually interpreted other exception provisions 

in a restrictive manner.308 Specific carve-outs may therefore be helpful with regards to more 

specific environmental issues, but they are usually interpreted by tribunals in an investor 

friendly manner to reach the objective of the investment treaty.309Furthermore, it is also of 

concern if the MFN provision can be used to ignore the variations in new generation 

investment treaties, for example to avoid these carve-outs. As mentioned earlier, the MFN 

standard has in some case been applied extensively, allowing investors to “import” more 

favorable treaty provisions from a third-party IIA. If this were to happen, it would 

completely undermine these new efforts to rebalance the international investment 

framework.  

 

5.2.4 Systemic integration and clarifications 

5.2.4.1 Systemic integration 

IIAs are not concluded in a vacuum, it is therefore important to recognize that while these 

treaties aim to attract foreign investment, host countries also have other international 

obligations to bear in mind. Arbitral tribunals have been somewhat reluctant to include 

environmental considerations in their interpretation of investment treaties, which is a bit 

surprising given that international law supports the principle of systemic 
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integration.310According to the Vienna Convention on the Law of Treaties, international 

treaties should be interpreted on the basis of “relevant rules of international law applicable 

in the relations between the parties,”311and this has also been confirmed by customary 

international law.312In addition, the ECT and the ICSID Convention contain similar 

provisions stating that investment disputes will be resolved not only according to the treaty 

or the law of the state, but also according to the applicable rules of international law, while 

many investment treaties specify international law as the applicable law in disputes.313The 

principle of systemic integration has already been addressed by international courts and 

tribunals, for example in the Gabčíkovo-Nagymaros case the ICJ pointed out the importance 

of environmental norms in the interpretation of treaties.314 Likewise, in the Mox Plant case, 

tribunals were asked to review a number of environmental  protection treaties.315 Investment 

tribunals have also recognized the principle of systemic integration, in Asian Agricultural 

Products Ltd. v Sri Lanka the tribunal stated that the investment treaty in question was not a 

“self-contained closed legal system limited to provide for substantive material rules of direct 

applicability, but it has to be envisaged within a wider juridical context in which rules from 

other sources are integrated through implied incorporation methods, or by direct reference 

to certain supplementary rules, whether of international lay character or of domestic law 

nature.”316 Furthermore, in Metalclad v. Mexico, it was also agreed that the relevant rules of 

international law should be taken into account when interpreting a treaty,317 but the tribunal 

did not indicate what these relevant rules were. While the above examples suggests that 

investment treaties should be interpreted in the light of the relevant rules of international 

environmental law applicable to the relations between the parties, as regards the use of 

Article 31(3)(c) of the VCLT, the principle of systemic integration is rarely invoked and 

several tribunals have also tended to reject its application in their interpretations.318 For 

 
310 International Law Commission, ‘Conclusions of the Work of the Study Group on the Fragmentation of 

International Law: Difficulties arising from the Diversification and Expansion of International Law’, 58th 

session of the International Law Commission (2006) [251]. 
311 VCLT (n 12), Article 31(3)(c). 
312 LaGrand (Germany v. United States of America), Judgment, I.C.J. Reports 2001, p. 466 [99]. 
313 ICSID Convention, Article 42.1; Energy Charter Treaty, Article 26.6. 
314 Gabčíkovo-Nagymaros Project (Hungary v Slovakia), I.C.J. Reports 1997, p.7 [111]. 
315 MOX Plant (Ireland v. United Kingdom), Provisional Measures, Order of 3 December 2001, ITLOS 

Reports 2001 p.95. 
316 Asian Agricultural Products Ltd v Sri Lanka, ICSID Case No ARB/87/3, Final Award (27 June 1990) 

[21]. 
317 Metalclad v. Mexico (n 136) [70]. 
318 Strain N, ‘Invoking Systemic Ideals or Legal Rules? How International Economic Tribunals Approach 

Systemic Integration and Jurisdiction’ Völkerrechtsblog, 1 September 2021 < 
https://voelkerrechtsblog.org/invoking-systemic-ideals-or-legal-rules/ > accessed 3 March 2022. 

https://voelkerrechtsblog.org/invoking-systemic-ideals-or-legal-rules/
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example, the Santa Elena award did not analyze the possible significance of the Convention 

on Biological Diversity,319 even if the host country had invoked its obligation to protect 

endangered species.320 Moreover, there still exists uncertainty around certain elements of 

systemic integration, this includes for example the question of what is meant by taking other 

international rules into account.321 Although arbitral tribunals may interpret environmental 

issues in the light of the principle of systemic integration, they generally rely on the lex 

specialis doctrine holding investment treaties as more specialized and prevailing over 

general rules on international law. Thus, investment tribunals are unlikely to resolve 

conflicts between investment treaty obligations and states’ obligation to protect the 

environment in favor of the latter.322 

 

5.2.4.2 Clarifications 

Another tool that states can use to move towards a greener economy is language clarification 

clauses, which aim to clarify broadly worded substantive protection provisions in investment 

treaties. As mentioned earlier, the definition of each standard protecting foreign investment 

is largely based on interpretations by tribunals.  For example, the national treatment standard 

it based on the arbitral tribunal’s view of whether foreign investors or investments are in 

‘like circumstances.’ In a similar manner, the standard of fair and equitable treatment is 

based on the tribunals’ interpretation of what investors’ ‘legitimate expectations’ are when 

making an investment decision. Tribunals will also interpret whether a state intended the 

regulatory measure to serve a public purpose when expropriating the foreign investment.  

Therefore, to limit the discretion of investment tribunals and to protect the right of states to 

regulate in the public interest, states have sought to avoid these broad interpretations by 

clarifying the language used in IIAs. Over the past decade, states323 have increasingly 

included language clarifications on indirect expropriation in their IIAs which aim to provide 

guidance to tribunals, minimize expansive interpretations and clarify the standard of 

 
319 Convention on Biological Diversity (adopted 5 June 1992, entered into force 29 December 1993) 1760 

U.N.T.S. 79. It should be noted that when the dispute originally arose in 1978 this Convention was not yet 

concluded. 
320 Santa Elena v. Costa Rica (n 76) [15]. See also Convention on the Conservation of Migratory Species of 

Wild Animals (adopted 23 June 1979, entered into force 1 November 1983) 1651 U.N.T.S. 333. 
321 Strain N, ‘Invoking Systemic Ideals or Legal Rules? How International Economic Tribunals Approach 

Systemic Integration and Jurisdiction’, Völkerrechtsblog, 1 September 2021. 
322 Miles K, ‘Arbitrating Climate Change: Regulatory Regimes and Investor-State Disputes’ (2010) 1 Climate 

Law, 82. 
323 Clarified indirect expropriation provisions have been adopted by many states such as China, Canada, 

Japan, Turkey, South Korea, and Australia. 
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compensation for expropriation. These provisions are often included in footnotes to the text 

of the article on expropriation or in annexes to the treaty.324 For example, Annex III of the 

BIT between Colombia and Japan325 states that:  

 

(...) 2. The determination of whether a government measure or a series of government measures of a 

Contracting Party, in a specific fact situation, constitutes an indirect expropriation requires a case-by-

case, fact-based inquiry that considers, among other factors:  

 

(a) the economic impact of the government measure or series of government measures, 

although the fact that such measure or series of such measures has an adverse effect on the 

economic value of investments, standing alone, does not establish that an indirect 

expropriation has occurred;  

 

(b) the extent to which the government measure or series of government measures interferes 

with distinct and reasonable expectations arising out of investments;  

 

(c) the character of the government measure or series of government measures, including 

whether such measure is non-discriminatory; and  

 

(d) the objectives of the government measure or series of government measures including 

whether such measure is taken for legitimate public objectives.  

 

3. Except in such circumstances as when a measure or a series of measures is so severe in 

the light of their purpose that they cannot be reasonably viewed as having been adopted and 

applied in good faith, non-discriminatory measures of a Contracting Party that are designed 

and applied to protect legitimate public welfare objectives in accordance with paragraph 1 

of Article 15 do not constitute indirect expropriation. 

 

Even though clarification clauses apply only to indirect expropriation, the arbitrators’ 

reasoning is like that of general exceptions. If the state can prove that the measure had a 

legitimate environmental purpose, the burden shifts to the foreign investor to prove that the 

measure was taken in a discriminatory, arbitrary, or bad faith manner to bring the measure 

back within the scope of the article and thus claim compensation.  The investment tribunal 

also has considerable discretion to decide whether a particular measure is in fact ‘non-

discriminatory’ and whether the measure was taken ‘for legitimate public objectives.’ 

 
324 See for example, US Model BIT 2012, Annex B Expropriation; United Kingdom-Colombia BIT 2010, 

Article 6.2 (c); New Zealand- China FTA 2008. 
325 Colombia-Japan BIT 2011. 
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Furthermore, many  IIAs also provide that even if a measure has been applied in a non-

discriminatory way and with a legitimate public objective, if the measure represents ‘rare 

circumstances’, the measure is still characterized as an indirect expropriation.326 Some 

investment treaties states that ‘rare circumstances’ include “when a measure or series of 

measures is so severe in light of its purpose that it cannot be reasonably viewed as having 

been adopted and applied in good faith.”327 Other investment treaties interpret ‘rare 

circumstances’ as meaning that “an action or a series of actions is extremely severe or 

disproportionate in light of its purpose or effect.”328 This leaves arbitral tribunals with the 

discretion as to which ‘circumstances’ are sufficiently extreme to qualify an otherwise lawful 

act as an expropriation. Moreover, studies have shown that only 118 out of nearly 3000 

investment treaties contain clarifying provisions on indirect expropriation,329 and those IIAs 

that do contain such clauses remain too vague to achieve the objective of preserving states’ 

environmental regulatory space.330 

 

5.3 Interim conclusion – Are these new efforts enough? 

As noted above, there seems to be a new paradigm shift in connection with environmental 

considerations and investment treaties. The ‘new generation’ of investment treaties have not, 

however, yet formed a significant part of the jurisprudence, so it is difficult to predict what 

their impact on international investment law will be in the long term. They may lead arbitral 

tribunals to take better account of non-economic objectives, for example through a 

systematic approach to interpretation. Thus, they may have an impact on the interpretation 

of substantive investment protection provisions, particularly in cases involving regulatory 

interests of host states. While new IIAs appear to take a more balanced approach and are 

clearly a step towards greater legal certainty for both governments and investors, the 

substantive treaty norms remain ambiguous and the new efforts, for example in the 

preambles and the exception provisions, refer to environmental objectives only in vague 

terms. Where the interpretation of investment treaty clauses is unclear, some investment 

tribunals have chosen to interpret these provisions in favor of the foreign investor, as that is 

 
326 US Model BIT 2012, Annex B. 
327 Canada-Republic of Korea FTA 2014, Annex 8-B (d); Chile-Hong Kong, China SAR BIT 2016, Annex I 

3(b). 
328 Colombia-Republic of Korea FTA 2013, Annex 8-B (3)(b); Republic of Korea-Myanmar BIT 2014, 

Annex Expropriation, 3(b); India-Republic of Korea CEPA 2009, Annex 10-A (3)(b). 
329 Zhu Y (n 146) 402. 
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the objective of the treaty.331 In this context, arbitral tribunals have a major role to play and 

a wide interpretative discretion in incorporating environmental considerations into these 

investment disputes. Awards by arbitral tribunals in the coming years will therefore likely 

determine the future of BITs, as they will either lead to successful incorporation of public 

policy objectives or to failure by overprotecting investments. Moreover, environmental 

treaty language is still relatively rare in BITs and the application of investment treaties with 

sustainable development features may be limited, for example due to the potential 

application of the most-favoured nation provision. Consequently, these ‘new generation’ 

investment treaties are still not able to address the challenges posed by regulatory disputes 

and alternative solutions are needed to achieve a more balanced approach between investor 

protection rights and host states’ right to regulate. Finally, and most importantly, IIAs should 

not overprotect investments, but as the Mexican-United States General Claims Commission 

stated, host countries should only be liable for “failure to maintain the usual order which it 

is the duty of every state to maintain within its territory”.332  

  

 
331 See for example, SGS Société Génerale de Surveillance v. Republic of the Philippines, ICSID Case No. 

ARB/02/6, Award (29 January 2004) [116]. 
332 George Adams Kennedy (USA) v. United Mexican States (1927) 4 RIAA 194 [7]. 
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6. CONCLUDING REMARKS 

The overall purpose of this thesis has been to demonstrate the conflicting dimension of the 

link between environmental and investment protection. The dilemma has arisen because the 

stability of the framework of international investment law, on which investors have relied, 

is now being undermined by the non-economic interests of host countries.  

 

As is well known, the primary purpose of international investment law is to protect and 

promote foreign investments to achieve economic growth. Consequently, the effects of 

international investment law on the protection of the environment are only indirect, and 

investment treaties are not designed as legal instruments promoting environmental issues. It 

is also a matter of concern that foreign investors will no longer invest in developing countries 

if their substantive rights are reduced. This would be detrimental to the protection of climate 

change, as foreign investment is needed in, for example, renewable energy sources.  

 

On the other hand, the increase in economic activities throughout the world has not come 

without a cost, especially to the environment. The threat of climate change, over-exploitation 

of resources and loss of biodiversity, among other things, are putting increased pressure on 

states to address environmental issues. It is therefore prevalent that international investment 

law no longer is dominated by a single value, but must leave room for competing values, 

such as the protection of the environment. Hence, a balanced approach between investment 

protection and the right of states to regulate public interests is required. Finding this balance 

is however difficult given, inter alia, the changing landscape of environmental laws, the lack 

of clear formulation on investment protection clauses and inconsistencies in investment 

arbitration jurisprudence.  

 

This thesis has aimed to answer the question whether investment treaties constrain states’ 

regulatory space? To try and provide and answer to this question the thesis began by 

examining the substantive part of the international investment regime by looking at most 

frequently included investment protection provisions in investment treaties. From the first 

part of the thesis, it can be concluded that IIAs contain open and vaguely worded investment 

protection provisions and that these vaguely worded treaty provisions give arbitral tribunals 

a wide discretion. While it is difficult, if not nearly impossible, to know exactly whether 

investment treaties prevent states from taking regulatory action, it can be concluded that 
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there are several shortcomings especially in the ‘old generation’ investment treaties, which 

limit the regulatory space of states. 

 

The second part of the thesis examined how investment tribunals have interpreted these 

safeguard provisions in their case law. From the second part of the thesis, it can be concluded 

that the vaguely worded treaty provisions have led to inconsistent interpretative practice. 

This means that arbitral tribunals have reached different conclusions with respect to the same 

standards of protection in the same investment treaty or with respect to similar state 

measures, which means that the inconsistency in arbitral jurisprudence is not simply due to 

different circumstances in different cases or differences in the wording of investment 

treaties. Moreover, when assessing environmental concerns, tribunals are not quite sure of 

how to deal with them. This is particularly evident from the case law cited in this thesis and 

the fact that tribunals fall short of developing a coherent approach to integrate environmental 

considerations into the framework of international investment law. This uncertainty has led 

to a situation where states cannot take environmental protection measures without facing the 

risk of arbitration.  

 

The third and final part of the thesis examined ‘new generation’ investment treaties that have 

been negotiated in recent years with the aim of striking a balance between investment 

protection and states’ right to regulate environmental concerns. The question that arises out 

of this examination is whether these new efforts are sufficient to redress the overall 

imbalance of the regime given the pressing nature of environmental issues such as climate 

change? This thesis has tried to argue that although it is evident that progress has been made, 

there are numerous reasons why international investment law has not evolved enough to 

accept the mutual interests of foreign investors and host states. First, environmental 

references are still rare in BITs, although they are more common in non-BITs. Second, while 

the new generation investment treaties are a step in the right direction, these new efforts, 

such as general exceptions and clarification clauses, still contain vague formulations that are 

of little help in increasing the regulatory space for states. Third, investment tribunals still 

have a wide discretion to assess the environmental protection measures of states and how to 

balance the interests of investors and states. And finally, since most investment treaties 

contain provisions that provide MFN treatment to foreign investors, the prevalence of these 

clauses indicates that a party that wishes to amend its investment treaty, for example in 

response to climate change, in ways that changes the protection offered to foreign investors, 
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may still be exposed to liabilities contained in other investment treaties, which may not have 

been amended, through the MFN provision. Overall, the reforms introduced could increase 

the interaction between investment and environmental regimes. However, these measures 

alone are not sufficient, as they do not reduce the likelihood of the state being sued in 

investor-state arbitration. Therefore, more radical reforms are needed in the future to address 

the negative impact of the investment regime on the environmental protection measures of 

states. 

 

Consequently, it seems that international investment law is still at a formative stage when it 

comes to public interest concerns such as environmental protection. It remains to be seen 

what more can be done in the future to further solve the problem. While a solution is likely 

to be found with the passage of time through the growing body of investment jurisprudence, 

the refinement of treaty-making and increasing doctrinal analysis which may help to clarify 

the content and scope of investment protection provisions, the urgency of climate change 

means that environmental issues can no longer be ignored in the context of investment. 

Therefore, the problems identified in this thesis, in particular the unpredictability and 

inconsistency in investor-state dispute settlement as well as the openly worded investment 

protection standards, need increasing attention and solutions. Lastly, it can be noted that 

investment tribunals are not bound by precedent. Thus, previous interpretations of the 

investment protection clauses are not set in stone but can be reinterpreted in line with 

environmental goals. 
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