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Abstract 
Sexual violence against children in armed conflict is a phenomenon that takes 

place in armed conflicts around the world. It is a crime that is strongly 

condemned and has been defined by the United Nations Security Council as 

one of the six grave violations against children in armed conflict. Indeed, 

States, international actors and prosecutors argue for the protection of 

vulnerable children from sexual violence in armed conflicts. However, there 

seems to be a contradiction on the topic: while sexual violence against children 

has often received significant attention, at other times, international actors 

and institutions have failed to address it. In this thesis, I ask whether our 

understandings of childhood can explain these contradictions. 

I approach this question through the lens of influential conceptions of 

childhood. Relying on work conducted in critical childhood studies, I identify 

conceptions of childhood that have been dominant in relation to childhood 

sexual violence. These conceptions include that of the ‘evil child’, which has 

roots in Christianity; the ‘innocent child’, seen to be a creation of Jean-Jacques 

Rousseau; the ‘developing child’, stemming from developmental psychology; 

and, finally, the ‘sociological child’, a recent conception originating in 

childhood studies. 

Through these conceptions, my thesis seeks to unravel the ways in which 

understandings of childhood affect the ability of international law to deal with 

sexual violence against children in armed conflicts. I argue that these 

conceptions of childhood have influenced how sexual violence against 

children in armed conflicts has been handled in international law. In turn, 

understanding this influence reveals reasons behind the existing 

contradictions mentioned above. This thesis, therefore, examines ideas about 

childhood, their interpretations and how these ideas affect international law. 
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Finnish Abstract / Tiivistelmä 
Seksuaalinen väkivalta aseellisissa selkkauksissa on yleinen ilmiö. Se 

kohdistuu myös lapsiin valitettavan usein. Lapsiin kohdistuvaa seksuaalista 

väkivaltaa pidetään erityisen tuomittavana rikoksena, ja esimerkiksi YK:n 

turvaneuvosto on nimennyt sen yhdeksi kuudesta lapsiin kohdistuvasta 

vakavasta loukkauksesta aseellisissa selkkauksissa. Valtiot, kansainväliset 

toimijat ja kansainvälisten rikostuomioistuinten syyttäjät vetoavatkin usein 

lasten haavoittuvuuteen käsitellessään seksuaaliseen väkivaltaan liittyviä 

tapauksia. Ilmiön saamasta huomiosta huolimatta sen kohtelu 

kansainvälisellä tasolla tuntuu olevan ristiriitaista, ja toisinaan kansainväliset 

toimijat ovat jättäneet lapsiin kohdistuvan seksuaalisen väkivallan 

silmiinpistävästi huomiotta. Väitöskirjani tarkastelee, selittääkö lapsuuden 

käsitteiden ja niiden vaikutusten ymmärtäminen näitä ristiriitoja 

tarkasteltaessa asiaa kansainvälisen oikeuden kontekstissa. 

Lähestyn lapsiin aseellisissa selkkauksissa kohdistuvaa seksuaalista 

väkivaltaa vallitsevien lapsuuskäsitteiden kautta. Tarkastelen kriittisessä 

lapsuudentutkimuksessa määriteltyjä lapsuuskäsitteitä ja erityisesti niitä 

käsitteitä, jotka ovat olleet keskeisiä lapsiin kohdistuvasta seksuaalisesta 

väkivallasta keskusteltaessa sekä historiallisesti että viime aikoina. Näitä 

käsitteitä ovat historiallisiin kristillisiin näkemyksiin perustuva ”pahan” 

lapsen käsite, erityisesti Jean-Jacques Rousseaun lapsuuskäsitykseen nojaava 

viattoman lapsen käsite, kehityspsykologiaan nojaava kehittyvän lapsen 

käsite sekä viimeaikaisempi, lapsuudentutkimukseen perustuva käsite, jota 

kutsun sosiologiseksi lapsuuskäsitteeksi. Sosiologinen lapsuuskäsite pitää 

lapsuutta sosiaalisena konstruktiona, ja sen ytimessä on ajatus lapsuuden 

rakentumisesta sosiaalisessa kanssakäymisessä. Sosiologisen 

lapsuuskäsityksen mukaan yleismaailmallista ja jaettua lapsuuskäsitettä ei ole 

olemassa. Tähän ajatukseen perustan myös väitöskirjani, käsittelenhän 

työssäni lapsuuskäsitteitä monikossa. Väitöskirjani pyrkii selvittämään 

lapsuuskäsityksiä tarkastelemalla, kuinka ymmärryksemme lapsuudesta 
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vaikuttaa kansainvälisen oikeuden kykyyn kohdata lapsiin aseellisissa 

selkkauksissa kohdistuva seksuaalinen väkivalta. Tarkastelen 

lapsuuskäsitysten esiintymistä ja kehittymistä muun muassa kansainvälisen 

oikeuden sopimuksissa sekä kansainvälisissä rikostuomioistuimissa ja YK:n 

turvaneuvostossa käytävässä argumentoinnissa.  

Väitöskirjassani esitän, että vallitsevat lapsuuskäsitteet ovat vaikuttaneet ja 

vaikuttavat kansainvälisen oikeuden tapaan käsitellä lapsiin aseellisissa 

selkkauksissa kohdistuvaa seksuaalista väkivaltaa ja että lapsuuskäsitteiden 

vaikutuksen ymmärtäminen paljastaa myös syitä ristiriitaisen kohtelun 

takana. Suurin vaikutus lapsiin kohdistuvan seksuaalisen väkivallan 

käsittelyssä on ollut viattoman lapsen käsitteellä, johon vedotaan toistuvasti 

niin tuomioistuimissa kuin muissakin kansainvälisissä instituutioissa. 

Käsitteeseen vetoaminen on johtanut myös siihen, että lapsiin aseellisissa 

selkkauksissa kohdistuvaan väkivaltaan, mukaan lukien seksuaaliseen 

väkivaltaan, on kiinnitetty kasvavaa huomiota viimeisten vuosikymmenten 

aikana. Toisaalta esitän, että lapsuuskäsitteiden väliset ristiriitaisuudet ovat 

vaikuttaneet lapsiin kohdistuvan seksuaalisen väkivallan ristiriitaiseen 

käsittelyyn kansainvälisissä instituutioissa, sillä lapsiin kohdistuvaan 

seksuaaliseen väkivaltaan on aina liittynyt myös uhrin syyllistämistä ja 

toisaalta lasten sulkemista heitä koskevien prosessien ulkopuolelle. Nämä 

ristiriitaisuudet yhdessä lapsuuskäsitteisiin liittyvien erinäisten piirteiden 

kanssa voivat johtaa siihen, että hyvässä tarkoituksessa tehdyillä toimilla voi 

olla yllättäviä ja lasten kannalta negatiivisia seurauksia.  
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1 
Introduction 

‘There are few further depths to which humanity can sink’ than ‘a space in 

which children are slaughtered, raped, and maimed’, wrote Graça Machel in 

her report on the impact of armed conflict on children.1 The report was 

published in 1996, in the aftermath of the armed conflicts in the former 

Yugoslavia and Rwanda, which shocked the world with their violence. The 

memories of wars of the recent past, such as in Vietnam, Cambodia and 

elsewhere, remained. At the time Machel was writing her report, the United 

Nations (UN) was turning its attention to the violence committed against 

children in armed conflict. In the decades following Machel’s report, the plight 

of children in armed conflict has become a symbol of cruelty in war. Today, 

images of children carrying weapons and stories of violence against children 

are regularly seen in newspapers and online. The story of the innocent child 

in the hands of an evil perpetrator is familiar to us from sources as varied as 

children’s storybooks to the UN Security Council, which defined sexual 

violence as one of the grave violations against children in 1999.2 States, 

international actors and prosecutors argue for the protection of vulnerable 

children from sexual violence in armed conflicts.  

However, there seem to be some contradictions on this topic. As shown in this 

thesis, while international actors and institutions have often emphasised the 

need to tackle sexual violence against children in armed conflict, at other 

times, they have failed to address it, even when facing significant evidence. 

 
1 Impact of Armed Conflict on Children, Report of the Expert of the Secretary-General, Ms. 

Graça Machel, submitted pursuant to the General Assembly resolution 48/157 (1996), 

(hereinafter Machel Report), para. 3. 

2 Security Council Resolution 1261 (1999), U.N. Doc S/RES/1261, 30 August 1999; See also, 

Office of the Special Representative of the Secretary-General for Children and Armed Conflict, 

Working Paper No 1 ‘The Six Grave Violations Against Children During Armed Conflict: The 

Legal Foundation’, October 2009 (updated November 2013) (hereinafter The Six Grave 

Violations Working Paper). 
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These differences in treatment have taken place even within the same 

institutions. For example, while sexual violence against children has received 

substantial attention in some cases of the International Criminal Court (ICC), 

such as the Ntaganda case,3 in others, it has been pushed aside, as in the 

Lubanga case.4 Furthermore, sexual violence against children has been 

repeatedly condemned by different bodies of the UN,5 but sexual violence that 

has occurred in peace operations has been, if not covered up, at least treated 

very poorly.6 

In my view, to understand the varying ways in which sexual violence against 

children has been handled at different times even within the same institutions, 

it is necessary to understand the origins of the ideological lenses through 

which we discuss and address sexual violence or, in this case, sexual violence 

against children in armed conflict. There is a need to grasp what lies beneath 

relevant beliefs and notions of childhood. I do not claim that this will solve the 

problem, but I believe it will help clarify why sexual violence against children 

is treated in such different ways at different times.  

Therefore, this thesis seeks to unravel how understandings of childhood affect 

the ability of and ways in which international law deals with sexual violence 

against children in armed conflict. It asks, how do our understandings of 

childhood explain the sometimes contradictory treatment of sexual violence 

against children in armed conflicts under international law and in different 

international institutions? To answer this, the thesis asks the following sub-

questions: First, what are the conceptions of childhood that influence the way 

 
3 See, e.g., The Prosecutor v. Bosco Ntaganda, Trial Judgment, Case No. ICC-01/04-02/06, 8 

July 2019. 

4 See, e.g., Prosecutor v. Thomas Lubanga Dyilo, Judgment pursuant to Article 74 of the 

Statute, Trial Chamber, Case No. ICC-01/04-01/06, 14 March 2012. 

5 See, e.g., Security Council Resolution 1261 (1999), U.N. Doc S/RES/1261, 30 August 1999. 

6 See, e.g., United Nations General Assembly, Report of an Independent Review on Sexual 

Exploitation and Abuse by International Peacekeeping Forces in the Central African Republic, 

U.N. Doc. A/71/99, 23 June 2016 (hereinafter CAR Review Report). 
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sexual violence against children in armed conflict is treated? Second, how 

have these conceptions affected the way international law came to protect 

children from sexual violence? And third, how are these conceptions reflected 

in the way international law handles sexual violence against children in armed 

conflict, and what consequences may they have for international law and for 

children themselves? 

I argue that conceptions of childhood influence how we understand and treat 

sexual violence against children. Childhood researchers, historians and 

theorists emphasise that the way we speak about children – or childhoods – 

matters. It matters because there is not one conception of childhood, and how 

we talk about childhood and the kind of images of childhood that we create 

are reflected in the realities of children. Many images of childhood considered 

self-evident or even facts are, instead, rather recent developments. Childhood 

as it is now predominantly understood has not remained the same across time 

or space. I further argue that the understandings of childhood influence the 

treatment of sexual violence in international institutions and explain the 

contradictions in treatment of sexual violence against children in armed 

conflicts. I therefore aim to increase awareness about our underlying 

assumptions and contribute to understanding how these assumptions 

influence law and legal practice.  

International law does not stand on its own, nor is it inherently objective. 

Instead, it ‘is a complex set of practices and ideas, as well as interpretations of 

those practices and ideas, and the way we engage in them or interpret them 

cannot be dissociated from the larger professional, academic or political 

projects we have’.7 This thesis is about ideas of childhood, their interpretations 

and how those ideas affect international law. The influential conceptions of 

childhood that I discuss in my work are, in historically chronological order, 

the ‘evil child’, which has roots in Christianity; the ‘innocent child’, which has 

 
7 Martti Koskenniemi, The Gentle Civilizer of Nations: The Rise and Fall of International Law 

1870–1960 (2001, Cambridge University Press, Cambridge), 7. 
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roots in the work of Jean-Jacques Rousseau; the ‘developing child’, stemming 

from developmental psychology; and finally, the ‘sociological child’, which has 

recently emerged from childhood studies. These conceptions will be discussed 

in length in Chapter Three. 

1.1 On the Topic 
While writing my thesis, I have often faced the question ‘Why?’ in relation to 

the topic. I do not mean that I would be asked why sexual violence against 

children occurs, but rather, why would I research such a horrible topic. 

Understandably, many who ask about my research do not want to discuss the 

topic further. Violence against children in general and perhaps sexual violence 

in particular are subjects that easily get under one’s skin.  

I chose to research sexual violence against children in armed conflict for 

several reasons. The first, perhaps, is my background. I have worked with 

tough topics throughout my studies and career. War and its consequences 

have been at the core of my studies and research from early on as my 

background is both in international law and in peace and conflict studies. In 

international law, I have concentrated on laws relevant to armed conflicts, and 

my fields of special interest have been international humanitarian law and 

international criminal law. When I was writing my first research plan to apply 

for doctoral studies, I was working as an intern at the Appeals Chamber of the 

International Criminal Tribunal for the Former Yugoslavia (ICTY). Because I 

was working daily with the whole spectrum of international crimes, my choice 

of topic did not seem very radical. Instead, I was intrigued by the lack of 

research in this area. While armed conflict-related sexual violence in general 

had been rather extensively researched, there was surprisingly little research 

on sexual violence against children in armed conflict.  

Second, my choice of research area was somewhat practical. During my earlier 

studies, I had researched both sexual violence in armed conflicts and children 

in armed conflicts. Combining these two topics seemed like an effective way 

to draw together these sets of knowledge. At first, I planned to research sexual 
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violence against boys specifically as my assumption was that sexual violence 

against girls would be well covered. I soon found out that this was not true. I 

therefore decided to expand my research to children in general. While the 

influence of conceptions of childhood entered my research only later, it was 

clear early on that I would research the phenomenon of sexual violence and 

its expressions in international law. Therefore, while my research necessarily 

includes some descriptions of events, I made a conscious decision not to 

include lengthy, detailed descriptions of sexual violence. This does not change 

the fact that I read the cases and descriptions, which has admittedly been the 

toughest part of my research. I am grateful for the experience I gained at the 

ICTY for teaching me how to deal with such material by looking at these 

subjects from the perspective of law. 

It is also worth asking why I chose specifically to research sexual violence 

against children in armed conflict as children in armed conflicts face various 

severe forms of harm. As Judith Gardam and Hilary Charlesworth have 

pointed out, the excessive focus on sexual violence in relation to women in 

armed conflict has ‘obscure[d] other important aspects of women’s experience 

of armed conflict’.8 This, in my view, is an issue to be considered. At the same 

time, the situation regarding research on children in armed conflict is 

somewhat different. Previous research on the topic has largely concentrated 

on children associated with armed forces or groups – in other words, the so-

called child soldiers; even the existing research on sexual violence against 

children in armed conflict largely discusses sexual violence committed against 

child soldiers. Therefore, research taking the approach of my thesis cannot be 

found.  

During the writing process, I considered whether I should expand the scope 

of the research to children in armed conflict in general and not limit it to 

sexual violence. However, there are several reasons why I decided to maintain 

 
8 Judith Gardam and Hilary Charlesworth, ‘Protection of Women in Armed Conflict’ 22 Human 

Rights Quarterly (2000), 148–166, 149. 
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the specialised topic. One is practical; like any researcher, I had to limit my 

research, and, therefore, concentrating on one issue seemed sensible. Another 

reason is the above-mentioned lack of research in relation to sexual violence 

against children in armed conflict; while there are excellent articles and book 

chapters that discuss the topic from particular angles, most are limited to 

narrow discussions on specific topics or doctrinal overviews of legislation.9 I 

believe that my research contributes to filling this gap by providing a broader 

picture of the issue and a theoretical perspective. I also hope that this thesis 

will make a useful contribution to research on children in armed conflict and 

childhood in armed conflict in general.  

It is also important to note here that sexual violence is a violent crime, and it 

should not be considered a ‘sexual matter’.10 My discussion in this thesis of 

attitudes towards the sexuality of children or sexual violence against children 

is not meant to reinforce the idea that sexual violence is a sexual act. Quite the 

opposite. With this research, I aim to make visible the underlying assumptions 

that have roots in views of childhood sexuality and sexual violence against 

children and enter the discourses of international law in relation to sexual 

violence against children in armed conflict. My objective is to increase 

awareness about how using perceptions that we consider to be general truisms 

or perhaps for the best of the child may come with unexpected attributes and 

how these perceptions have been employed when sexual violence against 

children in armed conflict has been and is discussed in international law. 

 
9 See, e.g., Chapter 5 in Shaheed Fatima et al., Protecting Children in Armed Conflict (2018, 

Hart Publishing, Oxford); Nina H. B. Jørgensen, ‘Child Soldiers and the Parameters of 

International Criminal Law’, 11 Chinese Journal of International Law (2012), 657–688; Tilman 

Rodenhäuser, ‘Squaring the Circle? Prosecuting Sexual Violence against Child Soldiers by their 

‘Own Forces’’, 14 Journal of International Criminal Justice (2016), 171-193. 

10 See, e.g., Laurel Baig, ‘Sentencing for Sexual Violence Crimes’ in Serge Brammertz and 

Michelle Jarvis (eds), Prosecuting Conflict-Related Sexual Violence at the ICTY (2016, Oxford 

University Press, Oxford),262–298, 283. 
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Instead of reinforcing the idea of sexual violence as a sexual matter, I therefore 

aim to do the opposite. 

1.2 The Prevalence of Sexual Violence Against Children in 
Armed Conflict 
Sexual violence against children in armed conflict is not a new phenomenon 

and is, particularly these days, reported regularly by international 

organisations and NGOs as well as in the media. Wartime sexual violence is 

considered to have existed from the early history of humankind,11 and 

references to sexual violence committed against children can be found in 

historical documents and accounts.12 Sexual violence against children in 

armed conflict knows no geographical boundaries and, as will be seen below, 

has taken place in armed conflicts around the world.13 While the protection of 

the ‘helpless’ in war and the immunity of non-combatants from acts of war 

have long historical roots,14 the harm caused to those who do not participate 

in fighting has varied over time. Civilians have never been completely spared 

from violence, and children and youth have always, as James Marten has 

 
11 Kelly Askin, ‘Treatment of Sexual Violence in Armed Conflicts: A Historical Perspective and 

the Way Forward’ in Anne-Marie de Brouwer et al. (ed.), Sexual Violence as an International 

Crime: Interdisciplinary Approaches (2013, Intersentia, Cambridge), 19. 

12 For example, Cáin Adamnáin, An Old-Irish Treaty on the Law of Adamnan (edited and 

translated by Kuno Meyer, Claredon Press, Oxford, 1905) (hereinafter Cáin Adamnáin). See 

also, Susan Brownmiller, Against Our Will. Men, Women and Rape (1975, Secker & Warburg, 

London), 33, 35; Askin, supra note 11, 19; Sandesh Sivakumaran, ‘Sexual Violence Against Men 

in Armed Conflict’, 18 European Journal of International Law (2007), 253–276, 257. 

13 On the dangers of seeing sexual violence in armed conflicts as a problem in the Global South 

or as happening only to ‘those’ people or to ‘brown’ people and therefore creating false 

stereotypes, see Chiseche Salome Mibenge, Sex and International Tribunals. The Erasure of 

Gender from the War Narrative (2013, University of Pennsylvania Press, Philadelphia), 157–

158. 

14 See e.g., Geoffrey Best, War and Law Since 1945 (1994, Oxford University Press, Oxford), 

26–34. 
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noted, been likely to end up in ‘harm’s way’, especially in civil wars.15 However, 

in the twentieth century, the nature of armed conflict arguably changed.16 

Instead of fighting taking place between opposing military forces on a 

battlefield, contemporary armed conflicts – or what Mary Kaldor has called 

‘new wars’ – take place in populated surroundings, and most of the violence is 

directed against civilians.17 This change has also, according to Shaheed Fatima 

et al., resulted in a growing amount of war-related violence against children,18 

as well as an increase in levels of sexual violence in armed conflicts.19 As 

reliable records of the overall occurrence of sexual violence in armed conflict 

do not exist – not from recent nor historical times20 – it is impossible to say 

for certain what kind of changes have taken place. However, it has been argued 

that there has been a significant change in how sexual violence is used in 

armed conflicts; while it may have been more opportunistic in the past, today 

sexual violence is more strategic and has been called ‘a weapon of warfare’.21 

 
15 James Marten ‘Children and War’ in Paula S. Fass (ed.) The Routledge History of Childhood 

in the Western World (2013, Routledge, Oxon and New York), 142–157, 143; See also Fatima et 

al., supra note 9, 8-9. The burden for civilians seems to have eased somewhere in the sixteenth 

or, at the latest, late seventeenth century, following changes in warfare. Civilians still faced 

looting, hunger and killing in war, but the fights themselves were predominantly fought on 

battlefields. Marten, supra note 15, 143; Best, supra note 14, 18. Marten considers that the 

change started already in the sixteenth century, while Best considers that it happened in the 

late seventeenth century. 

16 Marten, supra note 15, 143; Best, supra note 14, 18. 

17 Christine Chinkin and Mary Kaldor, International Law and New Wars (2017, Cambridge 

University Press, Cambridge), 13-14; Mary Kaldor, New & Old Wars. Organized Violence in a 

Global Era (1999, Polity Press, Cambridge), 1-8, 96-100; Askin, supra note 11, 19. 

18 Fatima et al., supra note 9, 9. 

19 Joanna Bourke, Rape. A History from 1860 to the Present Day (2007, Virago Press, London), 

359–360. 

20 For challenges in recording rape and its underreporting in general, see e.g., Ibid., 15–18. 

21 Askin, supra note 11, 19; Kelly Dawn Askin, War Crimes Against Women. Prosecution in 

International War Crimes Tribunals (1997, Martinus Nijhoff Publishers, The Hague), 19; see 

also Bourke, supra note 19, 357. 
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Many armed conflicts of the twentieth century became notorious for their 

sexual violence, including against children. Despite the arguable lack of 

attention to sexual violence in the aftermath of the two World Wars, sexual 

violence in general and against children was a feature of both.22 For example, 

the Second World War is known for events such as the so-called ‘Rape of 

Nanking’,23 the widespread use of ‘comfort women’ – of whom many were 

actually ‘comfort girls’ – by the Japanese military in East and Southeast Asia24 

and the sexual violence committed by the Allied Forces in different parts of 

the world, including in Japan25 and Germany.26 During the Cold War, one of 

the most notorious examples of sexual violence is that committed in Vietnam 

and particularly the events in My Lai. During the massacre in My Lai, during 

which hundreds of civilians died, the American forces also raped, gang-raped 

and sexually mutilated women and girls.27 According to some reports, the 

youngest ones raped were 10 years old.28 

The armed conflicts in former Yugoslavia and Rwanda in the 1990s drew 

attention to sexual violence in armed conflicts on a large scale and resulted in 

its prosecution in international tribunals for the first time. Sexual violence was 

 
22 On the First World War, see e.g., Arnold Joseph Toynbee, The German Terror in Belgium: 

An Historical Record (1917, George H. Doran Company, New York), 40, 54, 64, 80; 

Brownmiller, supra note 12, 40–48.  

23 International Military Tribunal for the Far East, Judgment of 4 November 1948 (hereinafter 

IMTFE Judgement), 494–497. 

24 See e.g. C. Sarah Soh, The Comfort Women. Sexual Slavery and Postcolonial Memory in 

Korea and Japan (2008, University of Chicago Press, London). 

25 Toshiyuki Tanaka, Japan’s Comfort Women: sexual slavery and prostitution during World 

War II and the US occupation (2003, Routledge), 110–132. For example, the rape of ‘young 

girls’ and a 17-year-old girl as well as forced oral sex with a 14-year-old girl are mentioned. 

26 Janet Halley, ’Rape in Berlin: Reconsidering the Criminalization of Rape in the International 

Law of Armed Conflict’ 9 Melbourne Journal of International Law (2008), 78–124. 

27 Patrick Hagopian, American Immunity: War Crimes and the Limits of International Law 

(2013, University of Massachusetts Press, Massachusetts), 67. 

28 Christopher J. Levesque, The Truth Behind My Lai, The New York Times, 16 March 2018. 
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a striking feature of the war in former Yugoslavia, and information about it 

started to spread through the news reports of journalists present in the area 

as early as 1992.29 The news reports were followed by investigative reports.30 

From early on, reports showed that sexual violence was being committed 

against children. News articles told the harrowing stories of girls as young as 

six and seven being raped.31 In 1993, the Special Rapporteur’s report dedicated 

a section to ‘[t]he particular suffering of children’, about which the Special 

Rapporteur was ‘gravely concerned’.32 Rape, including that of minors, was 

considered to be on a ‘large scale’.33 During the same years, high-level violence 

also took place in Rwanda. While the Rwandan conflict is mostly known for 

genocide, severe and widespread sexual violence was also a known feature of 

the conflict.34 According to reports, young girls were particularly targeted.35 

In recent years, sexual violence against civilian children has been reported in 

numerous conflicts. Between 2016 and 2019, the Reports of the Secretary-

General on children and armed conflict have included cases of sexual violence 

against civilian children by armed forces or groups in Afghanistan, Columbia, 

Central African Republic, Darfur, Democratic Republic of Congo, Iraq, Libya, 

Mali, Myanmar, Mindanao in the Philippines, Nigeria, Somalia, South Sudan, 

 
29 See e.g. Roy Gutman, ‘Mass Rape – Muslims Recall Serb Attacks’, Newsday, 23 August 1992. 

30 European Community Investigative Mission into the Treatment of Muslim Women in the 

Former Yugoslavia, ‘Warburton Report’, UN Doc. E/CN.4/1993/92, February 1993; Tadeusz 

Mazowiecki, “Report on the Situation of Human Rights in the Territory of the Former 

Yugoslavia”, UN Doc. A/48/92-S/25341 (1993); M. Cherif Bassiouni and Marcia McCormick, 

‘‘Sexual Violence. An Invisible Weapon of War in the Former Yugoslavia’, Occassional Paper 

No. 1, International Human Rights Law Institute, DePaul University College of Law, 1996, 15. 

31 See e.g. Newsweek , ‘A Pattern of Rape’, 4 January 1992. 

32 Mazowiecki, supra note 30, paras 90–91. 

33 Ibid., para. 84. 

34 Human Rights Watch, Shattered Lives. Sexual Violence during the Rwandan Genocide and 

its Aftermath (1996). 

35 Ibid. 
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Sudan, Syria and Yemen.36 For example, in 2016, the UN documented 254 

cases of sexual violence against children in the Democratic Republic of Congo 

alone, 164 incidents in Somalia and 103 in South Sudan.37 In 2019, the total 

number of documented cases of sexual violence against children was 933, and 

the highest numbers of cases occurred in Somalia (331) and the Democratic 

Republic of Congo (277).38 In South Sudan, ‘[b]oys were reportedly castrated 

and sexually mutilated, while girls who resisted rape were killed’,39 and 

Independent International Commission of Inquiry on Syria reported that 

sexual violence against children had been conducted by a number of parties to 

the armed conflict,40 including ISIS, which had subjected Yazidi girls to sexual 

slavery and continuous rapes and gang-rapes.41 Recently, sexual violence, 

including that against children, has been reported in the armed conflict in 

 
36 Report of the Secretary-General on children and armed conflict, A/73/907–S/2019/509, 20 

June 2019 (hereinafter Report on Children and Armed Conflict 2019); Report of the Secretary-

General on children and armed conflict, A/72/865–S/2018/465, 16 May 2018; Report of the 

Secretary-General on children and armed conflict, A/72/361–S/2017/821, 24 August 2017; 

Report of the Secretary-General on children and armed conflict, A/70/836–S/2016/360, 20 

Apr 2016 (hereinafter Report on Children and Armed Conflict 2016). 

37 Report on Children and Armed Conflict 2016, supra note 36, paras 48, 116. 

38 Report on Children and Armed Conflict 2019, supra note 36, para. 9. 

39 Report on Children and Armed Conflict 2016, supra note 36, para. 125. 

40 For example, 40–50 men in military clothes invaded a family home and gang-raped the 14- 

and 11- year-old daughters in front of their father before raping the father in front of the 

daughters. During the fighting in the city of Homs in Syria in 2012, soldiers entered houses and 

raped women and girls, including first raping and then executing a 16-year-old girl. United 

Nations Human Rights Council, Report of the independent international commission of 

inquiry on the Syrian Arab Republic, 3rd Report, Annex IX, A/HRC/21/50, 15 August 2012 

(hereinafter 3rd International Commission Report), paras 7, 11. 

41 United Nations Human Rights Council, “They came to destroy”: ISIS Crimes Against the 

Yazidis, A/HRC/32/CRP.2, 15 June 2016, paras 42–80, especially paras 64, 68. 
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Ukraine.42 It is likely that the given figures in all these cases are significantly 

diminished by the stigma and taboos surrounding sexual violence.43  

Sexual violence committed by the opposing forces against civilians is the 

stereotypical type of sexual violence in armed conflict. Yet the reality is much 

more complex. Reports and news stories also show sexual violence against 

detained children and committed by international forces or by the members 

of their own party when the children are involved in armed forces or groups. 

Children can be either detained to be raped or sexually abused while in 

detention as an interrogation method or torture. During the Second World 

War, the Imperial Japanese Forces forced large numbers of women and girls 

to provide sexual services to soldiers in a system of ‘legalised military rape’.44 

While the exact number of the women and girls is impossible to know (partly 

due to the fact that relevant documents were destroyed after the war), it has 

been estimated that there were between 80 000 and 100 000 ‘comfort 

women’, many of whom were minors.45 Reports from the armed conflict in the 

former Yugoslavia show that girls were kept in concentration camps in which 

they were raped and otherwise sexually assaulted in front of each other, forced 

 
42 See, e.g., Briefing by Pramila Patten, Special Representative of the Secretary-General on 

Sexual Violence in Conflict on Ukraine, Security Council, 9056th meeting, 06 June 2022, 

available at https://media.un.org/en/asset/k1o/k1o2q8t0sq, last visited 4 August 2022. 

According to the Special Representative, of 124 reported cases, 49 cases were against children, 

with 41 against girls and seven against boys. In one case, gender was unknown. At the time of 

the briefing, verification of the cases was ongoing. For pre-24 February 2022 reports on sexual 

violence in the armed conflict in Ukraine, see, e.g., Human Rights Council, Report of the Office 

of the United Nations High Commissioner for Human Rights, Conflict-Related Sexual Violence 

in Ukraine (14 March 2014 to 31 January 2017), U.N. Doc. A/HRC/34/CRP.4, 16 March 2017, 

paras 63, 105, 127. 

43 See e.g., Report on Children and Armed Conflict 2019, supra note 36, para.75.  

44 George Hicks, The Comfort Women (1994, W. W. Norton & Company Ltd., London), 16. 

45 Tanaka, supra note 25, 31. 



13 
 

into prostitution and forcibly impregnated. Many of these girls were very 

young.46 

Sexual violence against boys is also a known feature of armed conflicts. A 

notorious example is the sexual violence and torture that took place in Abu 

Ghraib prison, a detention centre run by the US Army in Iraq in the early 

2000s.47 Former detainees of the centre gave evidence of the rape of a boy 

assumed to be underage as well as of other sexual assaults of children.48 More 

recently, reports of sexual violence against detained boys have also come from, 

inter alia, Syria, where sexual violence has been used as a method of torture.49 

Similarly, detained girls are at high risk of sexual violence. In Syria, girls as 

young as 13 years old have been reported to be sexually assaulted and raped 

 
46 UNSC ‘Letter Dated 24 May 1994 from the Secretary-General to the President of the Security 

Council’ Addendum: Annexes to the Final Report of the Commission of Experts (27 May 1994), 

UN Doc S/1994/674 Established Pursuant to Security Council Resolution 780 (1992) Annexes 

IX to XII UN Doc S/1994/674/Add.2 (vol. V) Annex IX: Rape and Sexual Assault, (hereinafter 

Commission of Experts Report 1994), paras 210-11, Bassiouni and McCormick, supra note 30, 

18. 

47 CBS News’ 60 Minutes II published the pictures 27 April 2004, CBS News, 60 Minutes, 

https://www.cbsnews.com/news/abuse-of-iraqi-pows-by-gis-probed/, 27 April 2004, last 

visited 22 February 2022. An article by Associated Press had already been published in 

November 2003 but gained little attention. Charles J. Hanley, Former Iraqi detainees tell of 

riots, punishment in the sun, good Americans and pitiless ones, AP Enterprise, 1 November 

2003.  

48 Washington Post, Sworn statements by Abu Ghraib detainees, 16 to 21 January 2004, 

statement of Kasim Meladi Hilas, 18 January 2004, available at the Washington Post at  

http://www.washingtonpost.com/wp-

srv/world/iraq/abughraib/swornstatements042104.html, last accessed 2 December 2019; 

Sworn statements by Abu Ghraib detainees, 16 to 21 January 2004, statement of Thar Salman 

Dawod, 17 January 2004, available at the Washington Post at  

http://www.washingtonpost.com/wp-

srv/world/iraq/abughraib/swornstatements042104.html, last accessed 2 December 2019. 

49 3rd International Commission Report, supra note 40, paras 67, 73, 107. 
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by detention officers.50 Detained children have also had their genitals 

‘subjected to electrical shocks’51 and beaten.52 Sexual violence against children 

has further been reported, for example, at checkpoints.53  

Children associated with armed forces or groups are also at high risk of sexual 

violence, including from their own forces. In 2004, one study reported that 

from 1990 to 2003, girl soldiers in 19 armed conflicts around the world had 

been forced to provide sexual services to men or boys within the same armed 

force or group.54 Children can have multiple roles in their groups; they may be 

actively participating in fighting and at the same time be forced to provide 

sexual services, or they may be recruited or abducted for the specific purpose 

of sexual services.55 There are reports of the sexual slavery of girls associated 

with armed forces or groups, for example, from South Sudan,56 Libya,57 

 
50 UN Human Rights Council, Report of the independent international commission of inquiry 

on the Syrian Arab Republic, 8th Report, A/HRC/27/60, 13 August (published on 27 August 

2014), para. 76; UN Human Rights Council, Report of the independent international 

commission of inquiry on the Syrian Arab Republic, 4th Report, A/HRC/22/59, 5 February 

2013, para. 15, Annex IX. 

51 3rd International Commission Report, supra note 40, para. 107. 

52 UN Human Rights Council, Report of the independent international commission of inquiry 

on the Syrian Arab Republic, 7th Report, A/HRC/25/65, 12 February (published on 5 March 

2014), para. 65.  

53 3rd International Commission Report, supra note 40, para. 8, Annex IX. 

54 Susan McKay and Dyan Mazurana, Where are the Girls? Girls in Fighting Forces in Northern 

Uganda, Sierra Leone and Mozambique: Their Lives During and After War (2004, 

International Centre for Human Rights and Democratic Development, Montreal), 26. 

55 Report on Children and Armed Conflict 2016, supra note 36, paras 35, 39; see also, Report 

on Children and Armed Conflict 2019, supra note 36, paras 33, 36. 

56 Report on Children and Armed Conflict 2016, supra note 36, para. 123, see also para. 128; 

Report on Children and Armed Conflict 2019, supra note 36, para. 157. 

57 Report on Children and Armed Conflict 2016, supra note 36, para. 87. 
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Afghanistan,58 Democratic Republic of Congo,59 Mali,60 Syria,61 Honduras,62 

Uganda (Lord’s Resistance Army)63 and Nigeria (Boko Haram).64 While sexual 

violence committed within armed groups is often related to girls and forcible 

marriage or sexual slavery, boys involved in armed forces and groups also face 

sexual violence.65 In the armed conflict in Sierra Leone, which was notorious 

for its use of children in hostilities, one study found that 44 percent of the ‘girl 

soldiers’ and five percent of the ‘boy soldiers’ reported having been raped.66 

Boys associated with armed forces and groups have also been forced to rape, 

raising the question of double-victimisation – that of the raped one and the 

one raping.67  

Sexual violence against children also occurs in international peace operations, 

which, of course, highly contradicts the role of peace operations in protecting 

the civilian population. That the risk of sexual violence against children rises 

with the arrival of peacekeepers has been known for decades; Graça Machel 

wrote her 1996 report that ‘the arrival of peacekeeping troops [was] associated 

with a rapid rise in child prostitution.’68 Sexual violence committed by 

 
58 Report on Children and Armed Conflict 2019, supra note 36, para. 18. 

59 Ibid., para. 64. 

60 Ibid., para. 119. 

61 Ibid., para. 180. 

62 Machel Report, supra note 1, paras 45–46. 

63 Ibid. 

64 Report on Children and Armed Conflict 2019, supra note 36, para. 212. 

65 Omer Aijazi, Evelyn Amony and Erin Baines, ‘”We were controlled, we were not allowed to 

express our sexuality, our intimacy was suppressed”: sexual violence experienced by boys’ in 

Mark Drumbl and Jastine Barrett, Research Handbook on Child Soldiers (2019, Edward Elgar 

Publishing Limited, Cheltenham), 95–109, 97. 

66 T.S. Betancourt et al.: ‘Sierra Leone’s Child Soldiers: War Exposures and Mental Health 

Problems by Gender’, 49 Journal of Adolescent Health (2011), 21–28. 

67 Aijazi, Amony and Baines, supra note 65, 95. 

68 Machel Report, supra note 1, para. 98. 
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peacekeepers from different parts of the world69 against children has been 

reported, inter alia, from the Democratic Republic of Congo,70 Central African 

Republic,71 Eritrea,72 Cambodia73 and the former Yugoslavia.74 

The examples above show both the breadth of the problem and the increasing 

attention to sexual crimes committed against children in armed conflict. The 

latter can also be seen in the manner in which international institutions, 

including the UN Security Council and ICC, have paid attention to violence 

against children, as will be visible later in my thesis. While my work 

concentrates on armed conflicts in which sexual violence is a present – and 

often frequent – feature, it is important to note that, as Elisabeth Wood has 

 
69 UN Table of Allegations, supra note 70; Sherene Razack, ‘"Clean Snows of Petawawa": The 

Violence of Canadian Peacekeepers in Somalia’, 15 Cultural Anthropology (2000), 127–163, 

143; Barth, supra note 72, 13–14; Leville, supra note 70. 

70 See, e.g., United Nations, Conduct in UN Field Missions, Sexual Exploitation and Abuse, 

Table of Allegations. Available at https://conduct.unmissions.org/sea-data-introduction, last 

visited 21 March 2022 (hereinafter UN Table of Allegations); Marc Lacey, In Congo War, Even 

Peacekeepers Add to Horror, The New York Times, 18 December 2004, available at 

https://www.nytimes.com/2004/12/18/world/africa/in-congo-war-even-peacekeepers-add-

to-horror.html, last visited 4 December 2019; Sandra Leville, UN aid worker suspended for 

leaking report on child abuse by French troops, The Guardian, 29 April 2015. 

71 See, e.g., UN Table of Allegations, supra note 70. 

72 Elise Barth, The United Nations Mission in Eritrea/Ethiopia: Gender(ed) Effects, in Louise 

Olsson, Inger Skjelsbæk, Elise Fredrikke Barth & Karen Hostens (eds.), Gendered Aspects of 

Conflict Interventions: Intended and Unintended Consequences (2004 Report to Norwegian 

Ministry of Foreign Affairs, Oslo), 13–14. 

73 Sanam Naraghi Anderlini, ‘UN Peacekeepers' Sexual Assault Problem. How to End It Once 

and for All’, Foreign Affairs (9 June 2017). 

74 Catharine A. MacKinnon, ‘Rape, Genocide, and Women’s Human Rights’ in Alexandra 

Stiglmayer (ed.), Mass Rape, The War against Women in Bosnia-Herzegovina (1994, 

University of Nebraska Press, Lincoln and London), 192; See also, Roy Gutman, ‘U.N. Forces 

Accused of Using Serb-Run Brothel’, The Washington Post, 2 November 1993. The mentioned 

‘brothel’ in Sonja’s Kon Tiki Restaurant was later found to be one of the most 

notorious rape camps in the former Yugoslavia. Commission of Experts Report 1994, 

supra note 46, para.211. 
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shown, there are armed conflicts in which sexual violence is limited or wholly 

absent.75 Sexual violence should then not be seen as an ‘inevitable part of 

war’.76 Furthermore, while I concentrate on sexual violence that takes place 

during an armed conflict, higher levels of sexual violence do not usually end 

when the weapons go silent. Instead, the level of sexual violence may even rise 

in post-conflict situations.77 

1.3 Situating My Work 
A large amount of research has been conducted on sexual violence in armed 

conflict over the past few decades. Owing to the sheer volume of this 

progressive work, providing a comprehensive description of the research on 

sexual violence in armed conflict would be an impossible task within the limits 

of this thesis. Rather, in this section, I aim to illustrate the main lines and 

developments of research on sexual violence in armed conflict and to situate 

my research within that context. Feminist research has contributed notably to 

studies on sexual violence in armed conflict in international law. Sexual 

violence became particularly topical following the armed conflicts in the 

former Yugoslavia and Rwanda and the establishment of the related 

international criminal tribunals. However, the discussion on conflict-related 

 
75 Elisabeth Jean Wood, ’Variations in Sexual Violence during War.’ 34(3) Politics & Society 

(2006), 307–341; Elisabeth Jean Wood, ‘Armed Groups and Sexual Violence: When Is Wartime 

Rape Rare?’, 37(1) Politics & Society (2009) 131–161. 

76 Doris Buss, ‘Seeing Sexual Violence in Conflict and Post-Conflict Societies. The Limits of 

Visibility’, in Doris Buss, Joanne Lebert, Blair Rutherford, Donna Sharkey, and Obijiofor 

Aginam (eds), Sexual Violence in Conflict and Post-Conflict Societies International Agendas 

and African Contexts (2014, Routledge, New York), 3-27, 13. See also, Sandesh Sivakumaran, 

The Law of Non-International Armed Conflict (2012, Oxford University Press, Oxford), 268 on 

how certain armed groups have strict prohibitions of sexual violence and therefore cases rape 

and sexual violence are few. 

77 Donna Sharkey, ‘Through War to Peace. Sexual Violence and Adolescent Girls’, in Doris Buss, 

Joanne Lebert, Blair Rutherford, Donna Sharkey, and Obijiofor Aginam (eds), Sexual Violence 

in Conflict and Post-Conflict Societies International Agendas and African Contexts (2014, 

Routledge, New York), 86–98. 



18 
 

sexual violence had already appeared in feminist discourse decades earlier. In 

the 1970s, Susan Brownmiller argued in her book Against Our Will that rape 

in armed conflict was not only used against women but also as a weapon 

against the ‘enemy’.78  

In the context of the armed conflicts in the former Yugoslavia and Rwanda, 

feminist scholars and women’s  rights activists wrote about the silencing of 

sexual violence in the context of war and the inadequate legal framework79 and 

advocated for sexual crimes to be included in the Statutes of the tribunals that 

were being established.80 This, as well as subsequent studies on the work of 

the courts and tribunals on sexual violence, has produced a notable amount of 

research.81 One of the most striking arguments of early feminist research was 

that sexual violence is not opportunistic nor a ‘reward’ for the soldiers but, 

building on Brownmiller’s notion, used as a weapon of war or to wage a ‘war 

against women’.82 Following the significant influence of feminist research on 

sexual violence in armed conflict, critical approaches to researching sexual 

violence in relation to international law have long been prevalent. 

Later, further critical views emerged to discuss the way early research and 

advocacy had approached sexual violence in armed conflicts. This early work 

 
78 Brownmiller, supra note 12, 14–15.  

79 See, e.g., Judith Gardam and Michelle Jarvis, Women, Armed Conflict and International 

Law (2001, Kluwer Law International, The Hague); Gardam and Charlesworth, supra note 8, 

148-166; Judith Gardam, ‘Women and the Law of Armed Conflict: Why the Silence’ 46 

International and Comparative Law Quarterly (1997), 55–80. 

80 Rhonda Copelon, ‘Gender Crimes as War Crimes: Integrating Crimes against Women into 

International Criminal Law’, 46 McGill Law Journal (2000), 217–240; Doris E. Buss, 

‘Rethinking “Rape as a Weapon of War”’, 17 Feminist Legal Studies (2009), 145–163, 149. 

81 For early research, see e.g., Askin, supra note 21; for more recent work, see e.g., Serge 

Brammertz and Michelle Jarvis (eds), Prosecuting Conflict-Related Sexual Violence at the ICTY 

(2016, Oxford University Press, Oxford); Anne-Marie de Brouwer et al. (ed.), Sexual Violence 

as an International Crime: Interdisciplinary Approaches (2013, Intersentia, Cambridge). 

82 See, e.g., Alexandra Stiglmayer (ed.), Mass Rape. The War Against Women in Bosnia-

Herzegovina (1994, University of Nebraska Press, Lincoln); Buss, supra note 80, 148–151. 



19 
 

was seen as depicting women as victims and leaving them without agency and 

an active role in armed conflicts.83 The focus on sexual violence and rape in 

particular was considered to have both blurred the fact that women experience 

other types of violence that they may personally consider more horrifying than 

rape and obscured the often lethal violence directed against men.84 

Furthermore, the spectrum of research on conflict-related sexual violence 

widened as discussion on sexual violence committed against males started to 

gain ground from the first decade of the 2000s onwards. This work has 

included research on sexual violence against males or men and boys as a 

phenomenon and, for example, its visibility and silencing in international case 

law.85 

Much of the attention to children in armed conflict in the field of international 

law has concentrated on the so-called ‘child soldiers’, or children associated 

with armed forces or groups.86  While sexual violence against children in 

 
83 Karen Engle, ‘Feminism, and Its (Dis)contents: Criminalizing Wartime Rape in Bosnia and 

Herzegovina’, 99 American Journal of International Law (2005), 778–816. 

84 Ibid.; Halley, supra note 26; R. Charli Carpenter, 'Innocent Women and Children': Gender, 

Norms and the Protection of Civilians (2006, Ashgate Publishing Limited, Aldershot); R. Charli 

Carpenter, ‘Women, Children and Other Vulnerable Groups": Gender, Strategic Frames and the 

Protection of Civilians as a Transnational Issue’ 49 International Studies Quarterly (2005), 

295–334. 

85 See, e.g., Sandesh Sivakumaran, ‘Male/Male Rape and the ”Taint” of Homosexuality’, 27 

Human Rights Quarterly (2007), 1274–1306; Sivakumaran, supra note 12; Sandesh 

Sivakumaran, ‘Lost in Translation: UN Responses to Sexual Violence against Men and Boys in 

Situations of Armed Conflict’, 92 International Review of the Red Cross (2010), 259–277; Lara 

Stemple, 'Male Rape and Human Rights', 60 Hastings Law Journal (2009), 605–647; Valerie 

Oosterveld,  ‘Sexual Violence Directed Against Men and Boys in Armed Conflict or Mass 

Atrocity: Addressing a Gendered Harms in International Criminal Tribunals’, 10 Journal of 

International Law and International Relations (2014), 107–128. 

86 See e.g., Matthew Happold, ‘Child Soldiers: Victims or Perpetrators’, 29 University of La 

Verne Law Review (2008) 56–87; Mark A. Drumbl, Reimagining Child Soldiers in 

International Law (2012 Oxford University Press, Oxford); Timothy Webster, ‘Babes with 

Arms: International Law and Child Soldiers’, 39 George Washington International Law 
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armed conflict is listed as one of the six grave violations against children in 

armed conflicts, academic research87 on it is not extensive. The topic of sexual 

violence against children appears sometimes alongside that of adults in 

discussions on conflict-related sexual violence,88 but most research on sexual 

violence against children specifically has concentrated on sexual violence 

committed against child soldiers. This is not surprising as the latter subject 

constitutes a complicated situation under international humanitarian law, 

with the violence committed against members of the perpetrators’ own party, 

as will be discussed later.89 Considerations of sexual violence against children 

 
Review (2007), 227–254; Frank Faulkner, 'Kindergarten killers: morality, murder and the child 

soldier problem', 22 Third World Quarterly (2001), 491–504; Magali Maystre,  Les Enfants 

Soldats en Droit International (2010, A. Pedone Paris, Paris,). 

87 It should be noted that there are several reports by NGOs, see e.g., Save the Children, 

Unspeakable Crimes Against Children: Sexual violence against children (2013); Save the 

Children, Weapon of War: Sexual violence against children in conflict (2021). 

88 See e.g., Brownmiller, supra note 12; Askin, supra note 21; Sivakumaran, ‘Lost in 

Translation’, supra note 85, 259–277; Oosterveld, supra note 85; Muna Dulo, The United 

Nations Responses to the Sexual Abuse and Exploitation of Women and Girls By Peacekeepers 

During Peacekeeping Missions’, 27 Berkeley Journal of International Law (2009), 127–161; 

Jeanne Ward and Mendy Marsh, ‘Sexual Violence against Women and Girls in War and Its 

Aftermath – Realities, Responses, and Required Resources,’ A Briefing Paper for the 

Symposium on Sexual Violence in Conflict and Beyond, United Nations Population Fund, June 

2006. 

89 See, e.g., Jørgensen, supra note 9, 657–688; Rosemary Grey, ‘Sexual Violence against Child 

Soldiers’, 16(4) International Feminist Journal of Politics (2014), 601–621; Rodenhäuser, 

supra note 9, 171–193; For empirical work on the matter, Chris Coulter, Bush Wives and Girl 

Soldiers: Women's Lives through War and Peace in Sierra Leone (2009, Cornell University 

Press, Cornell). On forced marriage in the context of the armed conflict in Sierra Leone armed 

conflict see e.g., P Augustine S.J. Park, ‘”Other Inhumane Acts”: Forced Marriage, Girl Soldiers 

And the Special Court for Sierra Leone’, 15 Social and Legal Studies  (2006), 315–337; see also 

Mikaela Frulli, ‘Advancing International Criminal Law. The Special Court for Sierra Leone 

Recognizes Forced Marriage as a ‘New’Crime against Humanity’, 6 Journal of International 

Criminal Justice (2008), 1033–1042. 
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have also sometimes appeared in general works either on children and armed 

conflict or on sexual violence.90  

While sexual violence against children in armed conflict has not been 

discussed in the context of conceptions of childhood, David Archard,91 John 

Tobin92 and Mark A. Drumbl93 have, to different extents and in different 

contexts, considered conceptions of childhood within international law and 

have influenced my work, as will be seen throughout this thesis. Similarly, my 

research has benefited from the enormous amount of research conducted by 

childhood historians and theorists, upon whose contributions regarding the 

history of childhood and conceptions of childhood and sexual violence I base 

this thesis. By relying on the research conducted on child sexual abuse in the 

field of childhood studies,94 I aim to position sexual violence against children 

within the context of conceptions of childhood and their historical 

connotations. 

1.4 On Theory, Methodology, and Method 
The way international law is understood depends on the ‘theoretical 

assumptions and presuppositions’ held, which influence the analysis of law 

conducted.95 As my research moves in the spheres of law and social science, it 

 
90 See, e.g., Fatima et al., supra note 9, 235-285; For short discussion on sexual violence against 

children in ICTY, see Saeeda Verrall, ‘The Picture of Sexual Violence in the Former Yugoslavia 

Conflicts as Reflected in ICTY Judgments’ in Serge Brammertz and Michelle Jarvis (eds), 

Prosecuting Conflict-Related Sexual Violence at the ICTY (2016, Oxford University Press, 

Oxford), 312.  

91 David Archard, Children. Rights and Childhood (3rd Edition, 2015, Routledge, London). 

92 John Tobin, ‘Understanding Children’s Rights: A Vision beyond Vulnerability’, 84 Nordic 

Journal of International Law (2015), 155–182. 

93 Drumbl, supra note 86. 

94 See, e.g., Naomi Holford, ‘Lost Innocence? The Sexualization of Childhood’ in Mary Jane 

Kehily (ed.), An Introduction to Childhood Studies (London, Open University Press, 2015), 

173–190; Archard, supra note 91, 85–104. 

95 Iain Scobbie, ‘A View of Delft: Some Thoughts About Thinking About International Law’ in 

Malcolm Evans (ed.) International Law (2014, Oxford University Press, Oxford), 53–88, 53. 
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is best called ‘socio-legal’.96 The socio-legal approach does not have a distinct 

definition. Giving a simple definition for it is not easy because it is diverse and 

‘not confined neatly within well-defined boundaries’.97 Therefore, definitions 

of the socio-legal approach are mostly wide and nonspecific. Sometimes, it is 

simply called ‘law in context’.98 For example, Naomi Creutzfeldt, Marc Mason 

and Kirsten McConnachie consider that in a broad sense,  

the field of socio-legal studies might be defined as a way of seeing, of 

recognising the mutually constitutive relationship between law and 

society. That relationship is open to endless interpretation because law 

and society are both constantly changing. […] Socio-legal research is 

carried out through individual projects that adopt a variety of theoretical 

stances and methodological approaches.99  

Socio-legal studies have also been defined as an ‘approach’ in research of law 

that covers both the theoretical and empirical research of ‘law as a social 

phenomenon’.100 When the socio-legal approach is narrowly defined, research 

with theoretical underpinnings is sometimes not included within its scope.101 

 
96 Another term that can be applied would be ‘interdisciplinary’. The terms ‘socio-legal’ and 

‘interdisciplinary’ are often used synonymously. Paul Roberts, ’Interdisciplinarity in Legal 

Research’ in Michael McConville and Wing Hong Chui, Research Methods for Law (2017, 

Edinburgh University Press, Edinburgh), 90–133, 92. I have, however, decided to use the term 

‘socio-legal’ as my research concentrates on the ‘mutually constitutive relationship between law 

and society’ that is seen as being at the core of socio-legal research. 

97 Fiona Cownie and Anthony Bradney, ‘Socio-Legal Studies. A Challenge to Doctrinal 

Approach’ in Dawn Watkins and Mandy Burton (eds), Research Methods in Law (2013, 

Routledge, Oxon), 34–54, 35. 

98 Ibid. 

99 Naomi Creutzfeldt, Marc Mason and Kirsten McConnachie, ‘Socio-Legal Theory and 

Methods. Introduction’ in Naomi Creutzfeldt, Marc Mason and Kirsten McConnachie (eds), 

Routledge Handbook on Socio-Legal Theory and Methods (2020, Routledge, Oxon), 3–8, 4. 

100 Cownie and Bradney, supra note 97, 35. 

101 C.M. Campbell and Paul Wiles, ‘The Study of Law in Society in Britain’, 10(4) Law & Society 

Review 547–578, 548–549. 
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Such a narrow approach would, therefore, also exclude my research. However, 

more often, the approach is defined in a broad manner,102 and, as such, it 

covers several other approaches, including critical approaches to law.103 

The starting point of this thesis is that childhood is a social construct. I will 

discuss the social construction of childhood at length in Chapter Three but will 

consider here what the idea of social construction means for legal argument. 

When something is considered a social construct, it means that it is not a 

natural fact but is constructed through our social processes. Indeed, while 

social constructionism can be understood in several ways, commonly behind 

it ‘is the argument that the ways in which we collectively think and 

communicate about the world affect the way that the world is’.104 In social 

constructionism, reality and language are considered to be ‘intertwined’ in the 

sense that language is seen to be not only reflecting reality but  crucial for 

constructing reality through conceptions.105 Therefore, social constructionism 

challenges positivist approaches and the idea of knowledge as ‘objective, 

 
102 Cownie and Bradney, supra note 97, 35. 

103 Dawn Watkins and Mandy Burton, ‘Introduction’ in Dawn Watkins and Mandy Burton (eds), 

Research Methods in Law (2013, Routledge, Oxon), 1–6, 5. 
104 Dave Elder-Vass, The Reality of Social Construction (2012, Cambridge University Press, 

Cambridge), 4. It should be noted that the most radical social constructionists argue that there 

is no reality beyond discourses. I do not subscribe to such radical views. As will be seen in the 

chapter discussing conceptions of childhood, many childhood theorists recognise that there 

exists the physical child who is the younger, usually smaller human being. However, there are 

differences in the kinds of assumptions and meanings that we connect with that human being, 

which are the socially constructed conceptions of childhood. Johanna Niemi-Kiesiläinen, Päivi 

Honkatukia, Helena Karma, Minna Ruuskanen, ’Johdanto: Diskurssianalyysiä juristeille’ in 

Johanna Niemi-Kiesiläinen, Päivi Honkatukia, Helena Karma, Minna Ruuskanen (eds), 

Oikeuden tekstit diskursseina (2006, Suomalainen Lakimiesyhdistys, Helsinki), 9–20, 15. 

105 Johanna Niemi-Kiesiläinen, Päivi Honkatukia and Minna Ruuskanen, ’Legal Texts as 

Discourses’ in Åsa Gunnarsson, Eva-Maria Svensson and Margaret Favies (eds.) Exploiting the 

Limits of Law. Swedish Feminism and the Challenge to Pessimism (2007, Routledge, London), 

69–89, 77. 
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unbiased observation of the world’106 and, instead, assumes that there are 

‘different realities and potential meanings of things’.107  

Essential to the idea of social constructionism is that what is socially 

constructed could be constructed differently. Even if they are ‘our current 

accepted ways of understanding the world’,108 constructs are neither inevitable 

nor objective observations and should not be taken for granted.109 While the 

strictest constructionists concentrate on ‘the processes of defining’, my 

approach can be described as ‘critical constructionism’ – that is, an interest in 

‘societal and political situations, cultural features and historical processes’.110 

These social constructs always include an element of exclusion as they sustain 

and enforce certain conceptions while excluding others.111 Accordingly, at the 

core of my work is the notion that the way childhood is understood in 

international law is not inevitable but a product of certain cultural and 

historical processes. Law in itself is also a language112 and, therefore, a means 

of constructing reality. Law plays an important role in the social construction 

of identities113  as legal discourses and practices are a critical element in the 

way in which social reality is constructed.114 

 
106 Vivien Burr, Social Constructionism (3rd ed., 2015 Routledge, Hove), 2; Niemi-Kiesiläinen 

et al., supra note 104, 14. 

107 Niemi-Kiesiläinen et al., supra note 105, 77. 

108 Burr, supra note 106, 5. 

109 Kenneth J. Gergen, Social Construction in Context (2001, SAGE, London), 5; Vivien Burr, 

Social Constructionism (3rd ed., 2015 Routledge, Hove), 2–3. 

110 Niemi-Kiesiläinen et al., supra note 105, 75. 

111 Burr, supra note 106, 5. 

112 Martti Koskenniemi, From Apology to Utopia (2005, Cambridge University Press, 

Cambridge); See also, Aisling O’Sullivan, Universal Jurisdiction in International Criminal 

Law: The Debate and the Battle for Hegemony (2017, Routledge, London and New York), 9. 

113 Niemi-Kiesiläinen et al., supra note 104, 9 

114 Toomas Kotkas and Susanna Lindroos-Hovinheimo, ’Esipuhe’ in Toomas Kotkas and 

Susanna Lindroos-Hovinheimo (eds), Yhteiskuntateorioiden Oikeus (2010, Tutkijaliitto, 

Helsinki), 7–8, 7. Translation my own. 
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As my research discusses social constructs and their influence on international 

law, it takes as its starting point the understanding that international law is 

open-ended,115 and, therefore, its contents are not settled.116 While law is 

sometimes presented as objective and apolitical, the open-endedness of 

international law leaves room for choice and bias. If the legal system was 

considered fundamentally ‘rational, objective and apolitical’, it would not be 

influenced by the interests and values of individuals.117 However, in the words 

of Joseph William Singer, legislators and scholars make ‘political choices, but 

use the ideology of legal reasoning to make our institutions appear natural and 

our rules appear neutral’.118 Rather than being objective, legal reasoning can 

be seen as ‘a way of simultaneously articulating and masking political and 

moral commitment’119 as well as the underlying assumptions and conceptions 

that influence the reasoning and, through legal texts, construct reality.120 

Therefore, legal rules, as well as the definitions and categorisations they 

include, are based on conceptions repeating these underlying assumptions, 

which are products of cultural and historical context.121 Consequently, as will 

 
115 On international law specifically, see in particular Koskenniemi, supra note 112. For more 

generally on the indeterminacy of law, see, Joseph William Singer, ‘The Player and the Cards: 

Nihilism and Legal Theory’, 94(1) The Yale Law Journal (1984), 1–70; See also Martti 

Koskenniemi, ‘The Politics of International Law’, Cursos Euromediterraneos Bancaja de 

Derecho International (CEBDI), vols. VIII/IX (2004/2005), 60. This open-endedness does not 

mean the ambivalence of international legal words but is a more ‘fundamental’ argument. It 

signifies that even in the absence of ambivalence in rules, the law remains open-ended as it is 

based on ‘contradictory premises’. These contradictory premises mean that the preferences of 

different actors, and even a single actor in different situations, are not settled. Koskenniemi, 

supra note 112, Epilogue, 590. 

116 Koskenniemi, supra note 112, 565; Singer, supra note 115, 7. 

117 Singer, supra note 115, 8. 

118 Ibid., 5-6. 

119 Ibid. That law is not objective or apolitical is a core argument of the Critical Legal Studies 

movement. 

120 Niemi-Kiesiläinen et al., supra note 105, 70; Burr, supra note 106, 4. 

121 Niemi-Kiesiläinen et al., supra note 104, 10. 
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be seen over the course of this thesis, the dominant social constructs of 

childhood – the conceptions of childhood – greatly influence the way in which 

sexual violence against children is dealt with in international law. Despite 

often being taken as givens, these conceptions are neither self-evident nor 

constant but based on social constructs.122 This means that the dominant 

understandings of childhood on which international legal discourse related to 

sexual violence against children is often premised are not inevitable but are 

products of certain historical and cultural underpinnings. This does not mean 

that they are only used by the cultures in which they originate – quite the 

contrary. As will be seen, conceptions that become dominant are spread 

through international law and used strategically in institutions and by 

authorities, regardless of geographical boundaries. This is related to the fact 

that law is one of the processes that constructs these conceptions.123  

Indeed, while the idea of its open-endedness may seem to suggest that the 

outcomes of international law are somewhat random, the idea of structural 

bias counters such views. Structural bias means that there are ‘patterns of 

fixed preference’ in international institutions. Therefore, ‘in practice, nothing 

is ever that random.’124 These biases highlight some priorities, interests and 

values, ‘while pushing other aspects into the background, preferring certain 

ways to deal with it, at the cost of other ways’. The choice of language 

determines which matters are pushed into the light and which are pushed into 

the shadows.125 Indeed, justifications for legal rules cannot be free from the 

values held by legal professionals.126 Therefore, in the context of my research 

and as will be seen in the later chapters, international law has a tendency to 

promote certain conceptions of childhood based on specific values, priorities 

 
122 Niemi-Kiesiläinen et al., supra note 105, 70. 

123 Niemi-Kiesiläinen et al., supra note 104, 13. 

124 Martti Koskenniemi, ‘The Politics of International Law – 20 Years Later’, 20(1) The 

European Journal of International Law (2009), 7–19, 9. 

125 Ibid., 9–11. 

126 Singer, supra note 115, 8. 
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and interests at the price of others. At the same time, the promotion of certain 

interests is not uniform; depending on the context, different interests surface 

sometimes even within same institutions.   

Chiseche Salome Mibenge has described these processes in relation to 

international crimes. She notes that the narratives created in international 

criminal proceedings ‘have the power to legitimate victims and condemn 

perpetrators’ and ‘can produce categories of victims, perpetrators, 

collaborators, martyrs, traitors, and heroes’. 127 In the sense of the ideas 

discussed above, she further states that these decision-making processes are 

biased and promote and enforce certain narratives. In these processes, ‘there 

are a variety of narratives: legal and political, as well as social.’128 These 

narratives are used to reach intended outcomes. For example, Mark Drumbl, 

continuing the discussion on international criminal law, has argued that 

certain conceptions or narratives related to childhood ‘become 

instrumentalized by judges to suit the prosecutorial impulse’.129 At the same 

time, the narratives act as gatekeepers; they are used in institutions and 

particularly in courts and tribunals to define who has access to justice and 

what kind of testimonies are valued.130  

In the fight against what is seen as ‘evil’, arguments are not necessarily legal 

but rely often on moral terminology. These arguments, even if they stem from 

particular cultural values, are presented as universal and morally correct.131 

While the aim of the actors may be to do good, David Kennedy has noted that 

there is a tendency to engage in vocabularies of international law without 

 
127 Mibenge, supra note 13, 3–4. 

128 Ibid. 

129 Mark Drumbl, ‘Shifting Narratives: Ongwen and Lubanga on the Effects of Child Soldiering’, 

20 April 2016, available at https://justiceinconflict.org/2016/04/20/shifting-narratives-

ongwen-and-lubanga-on-the-effects-of-child-soldiering/, last visited 25 July 2022. 

130 Mibenge, supra note 13, 62. 

131 Jarna Petman, ’The Problem of Evil and International Law’ in Jarna Petman and Jan 

Klabbers (eds) Nordic Cosmopolitanism (2003, Nijhoff, The Hague), 111–140, 115. 
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taking into consideration their possible negative consequences.132 The 

problems appear when a field of international law ‘claims to be universal but 

is really a product of specific cultural and historical origin’ and when these 

origins result in costs.133 These costs may include the ‘loss of more diverse and 

local experiences and conceptions’, which also spreads and enforces the 

downsides and costs of the dominant system.134 These consequences may then 

have negative effects on those on whose behalf the action is taken in the first 

place. Kennedy notes that ‘[w]e have made policy while turning our eyes from 

the darker consequences of our work. Our professional biases and blind spots 

have eluded our most aggressive efforts to renew the vocabularies which 

renew them.’135 For example, a ‘dark’ consequence of advocation can be the 

enforcement of ‘too narrow or stereotypical’ representations in legal decisions. 

Even if this enforcement is made with the good intentions of gaining 

something for those being represented, it comes, Kennedy has argued, with 

‘ethical, aesthetical and political’ costs. Kennedy further observes that the real 

cost becomes visible when these stereotypes influence the way someone acts, 

fails to act or thinks. One such cost may be that those being discussed – in my 

case, children – ‘start to think of themselves more narrowly than they 

otherwise might’ or that people in positions of authority are encouraged to 

‘exclude [those] not meeting [the] stereotypical profile from benefits they 

would otherwise receive’.136 My aim in this work is, therefore, to consider how 

 
132 David Kennedy, The Dark Sides of Virtue: Reassessing International Humanitarianism 

(2004, Princeton University Press, Princeton); See also, Martti Koskenniemi, ‘The Politics of 

International Law – 20 Years Later’, 20(1) The European Journal of International Law (2009), 

7–19, 12. 

133 Kennedy, supra note 132, 18. 

134 Ibid. Kennedy speaks here about emancipation. 

135 Ibid., 354. 

136 Ibid., 6–7. On enforcing stereotypes in international law, see also, Gardam and Jarvis, supra 

note 79, 107.   
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conceptions of childhood are used in international law and what kind of 

consequences their use may have. 

With regard to method, my research is a purely qualitative project. In contrast 

to quantitative research, which is based on numbers, qualitative research is 

based on the ‘power of ideas’, has ‘rich context’ and refers to ‘non-countable’ 

information.137 While one way of conducting this research could have included 

quantitative elements, for example, systematically counting how often certain 

phrases appear in Security Council Resolutions, in this project, I am more 

interested in the way language and phrases are used than in their numbers. 

The analysis of conceptions of childhood that I am conducting, particularly in 

Chapters Five and Six, can best be described as discourse analysis. Discourses 

concern ‘the ways language works in our engagements with the world and our 

interactions with each other, so creating and shaping the social, political and 

cultural formations of our societies’.138 Discourse is not only ‘socially shaped’ 

but also ‘socially constitutive’.139 It is, therefore, both influenced by society and 

influences it. Discourse analysis is sometimes simply seen as ‘study[ing] 

language in action, looking at texts as in relation to their social contexts in 

which they are used’, but it can also be used to, for example, ‘take a more 

theoretical or critical point of view to consider the institutionalized ways of 

thinking that define our social lives’.140  

Critical discourse analysis does not have a set theoretical position but is a 

research process that ‘begins with a research topic that is a social problem’,141 

 
137 See, e.g., M. I. Franklin, Understanding Research: Coping with the Quantitative - 

Qualitative Divide (2013, Routledge, Oxon), 1–24; See also, Roberts, supra note 112, 91. 

138 Ken Hyland and Brian Paltridge, ‘Introduction’ in Ken Hyland and Brian Paltridge (eds), 

Bloomsbury Companion to Discourse Analysis (2011, Bloomsbury Academic, London), 1–5, 1. 

139 Ruth Wodak, ‘Critical Discourse Analysis’ in Ken Hyland and Brian Paltridge (eds), 

Bloomsbury Companion to Discourse Analysis (2011, Bloomsbury Academic, London), 38–54, 

39. 

140 Hyland and Paltridge, supra note 138, 1. 

141 Wodak, supra note 139, 40. 



30 
 

which, in my case, is sexual violence against children in armed conflicts. 

Critical discourse analysis views ‘social order as historically situated and 

therefore relative, socially constructed and changeable’; it further considers 

the ‘social order and social processes’ as ‘constructions or versions of reality’ 

– namely, discourses.142 Discursive practices then ‘can help produce and 

reproduce unequal power relations between (for instance) social classes, 

women and men, and ethnic groups through the ways in which they represent 

things and position people’.143 The aim of critical discourse analysis is to ‘make 

more visible these opaque aspects of discourse as social practice’.144 In my 

research, the object of study is the discursive practices of international law and 

the way they represent and position children in relation to conceptions of 

childhood, as well as changes in the discourse practice in relation to childhood. 

I also go beyond discourse analysis as I consider the further consequences that 

using certain conceptions of childhood has on both international law and 

children themselves. 

1.5 Terminology 
Writing this thesis has required making certain choices in terminology that 

need some explanation. Let me clarify here why I decided to use the term 

‘sexual violence’ and how it differs from other related terms, as well as how 

and why I use certain pronouns and avoid the term ‘victim’. 

1.5.1 ‘Rape’, ‘Sexual violence’, and ‘Gender-based violence’ 
In this work, I use the term ‘sexual violence’. However, when sexual violence 

is discussed in international law, the discussion is sometimes limited to rape, 

and, occasionally, particularly more recently, the term ‘gender-based violence’ 

is used. When talking about sexual violence in armed conflict, the most 

referenced crime is rape. This was especially true in the 1990s when sexual 

 
142 Terry Locke, Critical Discourse Analysis (2004, Continuum, London and New York), 1, 13–

14; See also, Ibid., 39. 

143 Wodak, supra note 139, 40. 
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violence started to gain attention and the focus was often on ‘wartime rape’.145 

The definition of rape has evolved in international criminal law in recent 

decades,146 and today the ICC understands it to mean that ‘[t]he perpetrator 

invaded the body of a person by conduct resulting in penetration, however 

slight, of any part of the body of the victim or of the perpetrator with a sexual 

 
145 This focus, as noted by Doris Buss, was due to the fact that ‘[w]omen’s experience of sexual 

violence in armed conflict was little known or understood by scholars, politicians, or activists 

at this time, and the focus was primarily on accounts of “mass rape” used in the context of the 

Yugoslav wars’. Buss, supra note 76, 8. 

146 For example, the International Criminal Tribunal for Rwanda (ICTR) stated that rape is ‘a 

physical invasion of sexual nature committed on a person under circumstances which are 

coercive’. It further noted that ‘rape is a form of aggression and that the central elements of the 

crime of rape cannot be captured in a mechanical description of objects and body parts’ and, 

therefore, that ‘[w]hile rape has been defined in certain national jurisdictions as non-

consensual intercourse, variations on the act of rape may include acts which involve the 

insertion of objects and/or the use of bodily orifices not considered to be intrinsically sexual’. 

Prosecutor v. Jean-Paul Akayesu, Trial Judgment, Case No. ICTR-96-4-T, 2 September 1998 

(hereinafter Akayesu Trial Judgement), paras 596–598. The International Criminal Tribunal 

for the former Yugoslavia (ICTY) in Furundžija defined rape as including the following 

elements: ‘(i) the sexual penetration, however slight: of the vagina or anus of the victim by the 

penis of the perpetrator or any other object used by the perpetrator; or of the mouth of the 

victim by the penis of the perpetrator; (ii) by coercion or force or threat of force against the 

victim or a third person’.  Prosecutor v. Anto Furundžija, Trial Judgement, Case No. IT-95-

17/1, 10 December 1998 (hereinafter Furundžija Trial Judgement), para. 185. While the Trial 

Chamber in Furundžija emphasised coercion, force or threat of force, the Tribunal later, in 

Kunarac et al., emphasised non-consent instead of coercion, noting that rape takes places when 

penetration is conducted without the consent of the victim and that ‘[c]onsent for this purpose 

must be consent given voluntarily, as a result of the victim’s free will, assessed in the context of 

the surrounding circumstances. The mens rea is the intention to effect this sexual penetration, 

and the knowledge that it occurs without the consent of the victim’.  Prosecutor v. Dragoljub 

Kunarac, Radomir Kovač, Zoran Vukovič, Trial Judgement, Case No. IT-96-23-T & IT-96-

23/1-T, 22 February 2001 (hereinafter Kunarac et al., Trial Judgement), para. 460. 
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organ, or of the anal or genital opening of the victim with any object or any 

other part of the body.’147 The act involves being  

committed by force, or by threat of force or coercion, such as that caused 

by fear of violence, duress, detention, psychological oppression or abuse 

of power, against such person or another person, or by taking advantage 

of a coercive environment, or the invasion was committed against a 

person incapable of giving genuine consent.148 

In contrast to rape, sexual violence is a wider term, but its scope is not defined 

in international conventions. In the case against Jean-Paul Akayesu, the 

International Criminal Tribunal for Rwanda (ICTR) stated that sexual 

violence means ‘any act of a sexual nature which is committed on a person 

under circumstances which are coercive’. In its analysis, the Trial Chamber 

noted that sexual violence is not limited to rape as ‘sexual violence is not 

limited to a physical invasion of the human body and may include acts which 

do not involve penetration or even physical contact.’149 Yet what is meant by 

‘any act of sexual nature’ is, again, not defined. The Rome Statute of the ICC 

gives some guidance as it criminalises rape, sexual slavery, enforced 

prostitution, forced pregnancy, enforced sterilisation, or any other form of 

sexual violence of comparable gravity,150 but it leaves open what ‘any other 

form of sexual violence of comparable gravity’ might mean. However, for 

example, the World Health Organization (WHO) has defined sexual violence 

to include ‘any sexual act, attempt to obtain a sexual act, unwanted sexual 

 
147 International Criminal Court, Elements of Crimes, Article 8 (2) (b) (xxii)-1, War crime of 

rape. 

148 Ibid., War crime of rape. 

149 Akayesu Trial Judgement, supra note 146, para. 688. 

Furthermore, in Trial Chamber noted that ‘international criminal rules punish not only rape 

but also any serious sexual assault falling short of actual penetration.’ Furundžija Trial 

Judgement, supra note 146, para. 186. 

150 Rome Statute of the International Criminal Court, Rome, 17 July 1998, in force 1 July 2002 

(hereinafter Rome Statute), 2187 UNTS 3, Arts 7(1)(g); 8(2)(b)(xxii); 8(2)(e)(vi). 
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comments or advances, or acts to traffic, or otherwise directed, against a 

person’s sexuality using coercion, by any person regardless of their 

relationship to the victim’.151 Acts such as the mutilation of sexual organs, 

forced abortions and sexual harassment have also been considered sexual 

violence.152 

Sexual violence is often included under the terms ‘gender-based crimes’, 

‘sexual and gender-based crimes’ or ‘sexual and gender-based violence’. The 

term ‘gender-based crimes’ is not defined in the Rome Statute or other 

conventions and is interpreted in varying ways. However, gender-based 

crimes is generally understood to be a wider concept and not limited to sexual 

violence. Gender-based violence has sometimes been defined as solely 

consisting of violence against women,153 but today such a definition is seen as 

too narrow and exclusive. Therefore, the defining factor is considered to be 

that the crimes are committed because of gender rather than that they are 

committed against a certain gender.154 In the context of armed conflict, 

gender-based violence may, for example, include crimes such as sex-selective 

murders or crimes that target lesbian, gay, bisexual, transgender, intersex 

and/or queer people.155 At first glance, it may be assumed that sexual crimes 

 
151 World Health Organization (WHO), World Report on Violence and Health, ed. Etienne G. 

Krug, 2002, 149. 

152 For detailed analysis on definition of sexual violence, see, Gloria Gaggioli, ‘Sexual violence 

in armed conflicts: A violation of international humanitarian law and human rights law’, 96 

International Review of the Red Cross (2014), 503–538, 506. 

153 See, CEDAW Committee, General Recommendation No. 19: Violence against Women (1992), 

para. 6. 

154 See, e.g., Fionnuala Ní Aoláin et al., ‘Introduction. Mapping the Terrain: Gender and Conflict 

in Contemporary perspective’, in Fionnuala Ní Aoláin et al., (eds) The Oxford Handbook of 

Gender and Armed Conflict (2018, Oxford University Press, Oxford), xxxvi; Gaggioli, supra 

note 152, 509. 

155 For detailed analysis on what gender-based crimes mean, see Rosemary Grey, Prosecuting 

Sexual and Gender-Based Crimes at the International Criminal Court. Practice, Progress and 
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are always included under the heading of gender-based crimes. However, as 

Rosemary Grey has explained, despite this being the usual view, not everyone 

agrees with that definition. For example, some believe that sexual violence is 

not necessarily gender-based violence if it is committed against different 

genders in the same context, and others argue that sexual violence should be 

considered a wider concept than gender-based crime in situations in which 

sexual violence is used, for example, to torture.156 Because my research is 

limited to sexual violence only, I use the term ‘sexual violence’. 

1.5.2 Sexual Violence or Sexual Abuse 
While I have chosen the term ‘sexual violence’ in this thesis, the more 

commonly used term in relation to children is ‘sexual abuse’, which is, inter 

alia, employed in relation to children’s rights. This raises the question of 

whether there is a difference between the two concepts. The Convention on 

the Rights of the Child (CRC) uses a combination of terms ‘sexual exploitation 

and abuse’ but does not define them. Therefore, the answer must be looked 

for elsewhere. A commentary on the CRC notes that sexual exploitation 

involves ‘remuneration in cash or in kind’.157 Sexual abuse, by contrast, is a 

wider term and does not necessarily involve remuneration. It includes sexual 

violence, such as ‘rape, incest and sexual assault in non-commercial 

situations’.158 WHO considers child sexual abuse to mean ‘the involvement of 

a child in sexual activity that he or she does not fully comprehend, is unable 

 
Potential (2019, Cambridge University Press, Cambridge), 37–66. With regard to crimes 

targeted at LGBTIQ+ people, see also 311–313. 

156 Ibid., 61-65. See also, Gaggioli, supra note 152, 510. 

157 Convention on the Rights of the Child, New York, 20 November 1989, entry into force 2 

September 1990, 1577 UNTS 3; Vivit Muntarbhorn, André Alen, and Johan Vande Lanotte, 

Commentary on the United Nations Convention on the Rights of the Child, Article 34: Sexual 

Exploitation and Sexual Abuse of Children (2007, Martinus Nijhoff Publishers, Leiden), 2. The 

Commentary adds that non-commercial situations include ‘the family setting, schools, and 

various institutions such as prisons.’ See also, Optional Protocol to the CRC on the Sale of 

Children, Child Prostitution and Child Pornography, Art. 2. 

158 Ibid.  
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to give informed consent to, or for which the child is not developmentally 

prepared and cannot give consent, or that violates the laws or social taboos of 

society’.159 WHO further notes that child sexual abuse ‘may include but is not 

limited to: The inducement or coercion of a child to engage in any unlawful 

sexual activity; The exploitative use of child in prostitution or other unlawful 

sexual practices; The exploitative use of children in pornographic 

performances and materials’.160 As the sexual exploitation of children also 

involves sexual acts against them, sexual abuse is seen as a component of 

sexual exploitation.161  

For the purposes of my study, what can be concluded from this discussion is 

that ‘sexual exploitation and abuse’ constitute wider terms than sexual 

violence. While, for example, the Rome Statute only prohibits ‘forced 

prostitution’, the children’s rights conventions and the Optional Protocol of 

the CRC refer to all prostitution of children. It is, therefore, worth noting that 

I generally use the term ‘sexual violence’ as it is the term traditionally 

employed in relation to wrongful sexual acts in armed conflicts. However, 

when discussing the human rights framework, I also use the term ‘sexual 

exploitation and abuse’, which should be understood as explained here and 

mostly synonymous with ‘sexual violence’. 

1.5.3 A Few Words on Gender  
Gender is a complex question with no agreed-upon definition and numerous 

complexities.162 As these ambiguities are not at the core of my work, I will not 

go into depth on the meaning of gender here. It is, nevertheless, important to 

note that while, according to existing research, the majority of child victims of 

 
159 World Health Organization, ‘Report of the Consultation on Child Abuse Prevention’, Geneva, 

29–31 March 1999, UN Doc WHO/HSC/PVI/99.1, 15-16. 

160Ibid. 

161 Ibid., 2. 

162 For extensive discussion on gender in the context of armed conflict, see, Fionnuala Ní Aoláin 

et al., (eds) The Oxford Handbook of Gender and Armed Conflict (2018, Oxford University 

Press, Oxford). 
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sexual violence are girls, sexual violence is not limited to girls. This has already 

been seen and discussed in this chapter through examples and academic 

views. Indeed, as noted by many writers, sexual violence in armed conflicts is 

not tied to gender and is a problem relevant to everyone.163 Because of this, 

and to include all genders, I have chosen to use the pronoun ‘they’ instead of 

‘she’ and ‘he’ in most parts of this study to refer to a child of any gender. I use 

gendered pronouns when necessary for the purposes of the research and 

resort to specific genders when the original material does the same.  

While my research does not concentrate on analysing sexual violence 

committed against different genders or sexual minorities, it must be noted 

that there is a high risk of sexual violence and other gendered forms of violence 

against LGBTIQ+ people during armed conflict. While this risk is recognised, 

there is scarce research on the topic.164 This is, admittedly, also a shortcoming 

of my thesis. 

1.5.4 On Not Speaking of Victims or Survivors 
It has been common to speak about ‘victims’ of violence in armed conflict, 

which has often also been the practice in relation to ‘victims’ of sexual 

violence. More recently, however, some writers have begun to use the term 

‘victims/survivors’ to acknowledge ‘the person’s agency after the experience 

of sexual violence in conflict’.165 To avoid harmful practices, I have decided to 

 
163 See e.g. Sivakumaran, supra note 22, 253–276; Sivakumaran, Male/Male Rape, supra note 

85; Sivakumaran, ‘Lost in Translation’, supra note 85, 259-277; Oosterveld, supra note 85; 

Chloé Lewis, ‘Systemic Silencing: Addressing Sexual Violence against Men and Boys in Armed 

Conflict and its Aftermath’ in Gina Heathcote and Dianne Otto, Rethinking Peacekeeping, 

Gender Equality and Collective Security (2014, Palgrave Macmillan, Basingstoke), 203–223. 

164 See, Alon Margalit, ’Still a blind spot: The protection of LGBT persons during armed conflict 

and other situations of violence’, 100 International Review of the Red Cross (2018), 237–265. 

165 Anne-Marie de Brouwer, ‘What the International Criminal Court has Achieved and Can 

Achieve for Victims/Survivors of Sexual Violence’, 16 International Review of Victimology 

(2009), 183–209, 184 On the other hand, it had also been pointed out that considering the term 

‘victim’ as not including agency is harmful because it ‘conflate[s] being a victim with lacking 
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talk about ‘sexual violence committed against children’ rather than victims 

and/or survivors to the extent possible. I have also decided against using the 

term ‘survivors’ as it would exclude those who did not survive the violence 

committed against them. I recognise that it is not always possible to avoid 

using the term ‘victim’, and, therefore, it does make an occasional appearance 

also in my work. I wish to point out, however, that I have made a conscious 

decision to try to avoid this term, but this should not be seen as an indication 

that I consider that victims do not have agency. This decision is also related to 

understandings of childhood. As the conceptions of childhood are discussed 

in detail in Chapter Three, I will not enter into that discussion here. Suffice it 

to say that while conceptions of childhood have traditionally presented the 

child as a vulnerable, weak person and, therefore, passive, more recent views, 

with which I agree, promote seeing children as actors and persons who should 

have influence in decisions that affect their lives. This emphasises the need to 

avoid terms that can be interpreted as having harmful connotations.   

1.6 The Structure of the Thesis 
The structure of this thesis is as follows. Chapter Two discusses the logic, 

substance and interaction of the different fields of international law relevant 

to sexual violence against children in armed conflict. Sexual violence against 

children in armed conflict cannot be confined to one field of law. While 

international humanitarian law is the field that traditionally regulates armed 

conflict, international criminal law, and human rights law, particularly the 

rights of the child, play important roles in considering sexual violence against 

children. Furthermore, the UN Security Council serves a particular purpose in 

relation to children and armed conflict and is, therefore, included in the 

discussion. Theoretically, my research is based on the dominant socially 

constructed conceptions of childhood. When childhood is seen as a social 

construct, it is no longer perceived as universal. Instead, several conceptions 

 
agency’. Renee Nicole Souris, ’What is so wrong with using child soldiers?’, 26(1) The 

International Journal of Human Rights (2022), 74–99, 89. 
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of childhood, underpinned by philosophical, religious, psychological and 

theoretical considerations, influence how we understand and treat children. 

Chapter Three tracks the roots of the four influential conceptions of childhood 

– the conceptions of the ‘evil child’, ‘innocent child’, ‘developing child’ and 

‘sociological child’ – and their relationship with childhood sexual violence, 

setting the theoretical basis for my research. In Chapter Four, I situate the 

development of international law in relation to sexual violence against 

children in its historical context. As the conceptions have their cultural and 

philosophical roots in Western Europe and as the legal regime of 

international law is largely influenced by ‘the experience of European 

States’,166 I situate the conceptions of childhood in the historical 

developments in this area. I discuss the historical treatment of sexual violence 

against children as well as how children came to be seen as protected persons 

in Europe, how and why the State started to claim responsibility for children 

and how these ideas spread at the international level.  

Chapters Five, Six and Seven discuss the conceptions of childhood in 

international law relevant to sexual violence against children in armed 

conflict. In Chapter Five, I argue that at the surface, international law is deeply 

committed to and reflects the conception of the innocent child. This is evident 

not only in the way international law emphasises the protection of children 

from sexual violence but also in the discourses in international institutions 

that are based on the attributes of the innocent child. Yet as the chapter 

concludes, the conception of the innocent child is not unproblematic and 

carries with it attributes that need to be taken into account. Chapter Six takes 

a step away from the straightforward view of the child as innocent in a legal 

context and argues that while the conception of the innocent child emerges on 

the surface, underneath the tension between the innocent child and the evil 

child – a tension familiar from childhood studies research – plays a significant 

role. This tension sometimes leads to seeming ignorance of sexual violence 

 
166 Gardam and Jarvis, supra note 79, 107.  
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against children. In Chapter Seven, I move to consider the challenges that 

arise when the innocent child becomes the main focus. I consider this from 

two perspectives: First, I examine the theoretical perspective that emphasises 

that children’s innocence and vulnerability produce children who are 

particularly vulnerable in relation to sexual violence; I consider the meaning 

of this argument in the context of armed conflicts. Second, I discuss what the 

focus on the innocent child has meant for the larger framework of 

international law relevant to armed conflicts, particularly in situations in 

which the focus has heavily been on ensuring protection for children to an 

extent that goes beyond the generally understood parameters of international 

law. Finally, Chapter Eight draws conclusions. 
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2 
International Law and Sexual Violence against 

Children in Armed Conflict  
Armed conflict is regulated by several fields of international law. While the 

conduct of hostilities itself is covered by international humanitarian law, also 

known as law of armed conflict, the past century also saw human rights and 

international criminal law enter the picture. In addition, the UN Security 

Council, and its peace and security framework, has increasingly taken upon 

itself substantial questions about the regulation of armed conflicts. It is, 

therefore, not surprising that the regulation of sexual violence against children 

in armed conflict is not confined to one field of international law. Instead, it is 

spread over – or between – several fields. While each of these fields has a 

particular role in the international legal framework that regulates armed 

conflicts, they also overlap and sometimes cause fragmentation167 by 

approaching the same issue from different angles.  

As its title suggests, this chapter discusses international humanitarian law, 

international criminal law, human rights law and peace and security 

dimension mapping the legal foundation of my thesis. The first section 

discusses the specific roles of these fields in relation to armed conflicts and 

their interplay with each other. The second section examines how sexual 

violence in general and against children in particular is approached in these 

fields. Last, I discuss how the ‘child’ is defined in international law. While one 

would assume that this topic is rather straightforward – we are, after all, 

discussing a conception that has a role in several international legal 

instruments – it soon becomes clear that there is no single specific definition 

of the child in international law. This topic, therefore, merits its own section 

 
167 On fragmentation of international law, see, Martti Koskenniemi, Fragmentation of 

International Law: Difficulties Arising from the Diversification and Expansion of 

International Law. Report of the Study Group of the International Law Commission (2007, 

The Erik Castrén Institute Research Reports 21/2007, Helsinki). 
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to examine the different approaches and definitions – or lack thereof – in 

these varying fields.  

2.1 The Interplay of Fields of International Law Relevant to 
Armed Conflicts 
International humanitarian law, international criminal law, international 

human rights law and, in particular, the rights of the child framework, as well 

as the peace and security dimension of the UN Security Council, all refer to 

sexual violence against children in armed conflict. While all these frameworks 

address sexual violence against children in armed conflict, the object and 

purpose of each field is different. In this section, I discuss the purpose of each 

framework, how the fields work together, their overlaps and their potential 

cross-fertilisation. When I speak of all these frameworks combined, I use the 

term ‘international law relevant to armed conflicts’ to avoid repeating each 

field every time. This is not an official term, and I realise that some readers 

may find it misleading particularly because – and as is explained below – the 

peace and security dimension is not a field of international law in a similar 

sense to international humanitarian law, international human rights law and 

international criminal law. For the sake of readability, I hope to be forgiven 

this rather broad definition. The order in which these frameworks is presented 

is not a hierarchical choice but is intended to support readability and the 

logical continuity of the text. The particular nature of the peace and security 

dimension also explains why this section is somewhat different in nature from 

the others; rather than simply stating the role of the field in relation to armed 

conflicts, presenting this dimension calls for a discussion of its role in relation 

to international law. 

2.1.1 International Humanitarian Law 
International humanitarian law or law of armed conflict is the law applicable 

in armed conflicts. It regulates the actions of the parties to the armed conflict 

by protecting those who do not or no longer participate in hostilities and by 

limiting the means and methods of warfare. International humanitarian law 
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is binding on all parties to   armed conflict, including non-State actors.168 At 

the core of international humanitarian law are both a number of conventions 

regulating the means and methods of warfare,169 and the four Geneva 

Conventions of 1949, which protect wounded, sick, shipwrecked and 

imprisoned soldiers as well as civilians at the hands of the enemy, and their 

two Additional Protocols from 1977.170 Due to the focus of my research, I 

concentrate mainly on the protection of those who do not take part in 

hostilities.  

An inherent feature of contemporary international humanitarian law is the 

division of armed conflicts into international and non-international armed 

conflicts. International armed conflicts take place when one or more States 

resort to armed force against another State, while non-international armed 

 
168 Nils Melzer, International Humanitarian Law. A Comprehensive Introduction (2016, 

International Committee of the Red Cross, Geneva), 17. 

169 See, e.g., Convention (II) with Respect to the Laws and Customs of War on Land and its 

annex: Regulations concerning the Laws and Customs of War on Land, The Hague, 29 July 

1899, entry into force 4 September 1900 (hereinafter 1899 Hague Convention); Convention on 

Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which May be 

Deemed to be Excessively Injurious or to Have Indiscriminate Effects, Geneva, 10 October 

1980, entry into force 2 December 1983. 

170 Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed 

Forces in the Field, Geneva, 12 August 1949, in force 21 October 1950, 75 UNTS 31 (hereinafter 

I Geneva Convention); Convention (II) for the Amelioration of the Condition of Wounded, Sick 

and Shipwrecked Members of Armed Forces at Sea, Geneva, 12 August 1949, in force 21 October 

1950, 75 UNTS 85 (hereinafter II Geneva Convention); Convention (III) relative to the 

Treatment of Prisoners of War, Geneva, 12 August 1949, in force 21 October 1950, 75 UNTS 135 

(hereinafter III Geneva Convention); Convention (IV) relative to the Protection of Civilian 

Persons in Time of War, Geneva, 12 August 1949, in force 21 October 1950, 75 UNTS 287 

(hereinafter IV Geneva Convention); Protocol Additional to the Geneva Conventions of 12 

August 1949, and relating to the Protection of Victims of International Armed Conflicts, Geneva, 

8 June 1977, in force 7 December 1978, 1125 UNTS 3 (hereinafter Additional Protocol I); 

Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection 

of Victims of Non-International Armed Conflicts, Geneva, 8 June 1977, in force 7 December 

1978, 1125 UNTS 609 (hereinafter Additional Protocol II). 
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conflicts take place between a State and a non-State armed group or between 

such groups. The relevance of this distinction is significant because it defines 

the applicable law. For the sake of my research, it is relevant to note that the 

four Geneva Conventions of 1949 apply for most part in international armed 

conflicts, as does their First Additional Protocol from 1977. For non-

international armed conflicts, there are two main treaty sources. The first is 

the Common Article 3 of the four Geneva Conventions, which provides 

minimum standards for all non-international armed conflicts.171 The second is 

the Second Additional Protocol, which applies in armed conflicts between a 

State and armed group as long as certain conditions are fulfilled.172 In addition 

to the Conventions, the significant body of customary international 

humanitarian law usually applies to both international and non-international 

armed conflicts. The division between different types of armed conflict is also 

visible in relation to war crimes in the Rome Statute of the ICC, which defines 

war crimes applicable in international and non-international armed conflicts 

separately.173 When the Geneva Conventions and even the Additional 

Protocols were drafted, armed conflicts were mainly seen as taking place 

between States. While this has changed, the treaty rules regulating non-

international armed conflicts are still much narrower than those regulating 

international armed conflicts. This is also reflected in the rules with regard to 

sexual violence against children.  

 
171 I Geneva Convention, supra note 170, Art. 3; II Geneva Convention, supra note 170, Art. 3; 

III Geneva Convention, supra note 170, Art. 3; IV Geneva Convention, supra note 170, Art. 3. 

172 Additional Protocol II, supra note 170. In addition to requiring that the armed conflict takes 

place between a State and an organised armed group, the Second Additional Protocol requires 

that the armed group controls parts of the territory of the State. For this and other 

requirements, see. Art. 1 of Additional Protocol II. 

173 Rome Statute, supra note 150, Art. 8. 
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While international law typically governs the relations of States,174 the 

particularity of international humanitarian law in the sphere of international 

law is that it not only binds States and military command but also individuals. 

Individual soldiers, regardless of their rank, are to act according to its rules in 

times of an armed conflict and are criminally responsible should they commit 

grave breaches or serious violations of it.175 In addition, the commanding 

officer has a duty to ensure that his subordinates act in accordance with the 

rules of international humanitarian law.176 Therefore, each individual soldier 

is personally responsible for not committing violations of international 

humanitarian law, including sexual violence. The superiors are also 

responsible for ensuring that their subordinates do not commit such acts.  

2.1.2 International Criminal Law 
While international humanitarian law establishes the duties of belligerents 

and an obligation for States to ‘prevent and prosecute’ serious violations, 

international criminal law ‘creates the legal basis needed to prosecute 

individuals for serious violations of these duties’, including providing 

sanctions for violations and answering procedural questions.177 The function 

of international criminal law is, however, not restricted to war crimes. Rather, 

it extends also to genocide, crimes against humanity and crime of aggression, 

which can be called ‘grave international crimes’ and are considered 

international crimes regardless where they occur.178 For the purposes of my 

study, the relevant crimes are crimes against humanity, war crimes and, to 

 
174 See, e.g., Malcolm N. Shaw, International Law (6th ed., 2008, Cambridge University Press, 

Cambridge), 2. 

175 Christopher Greenwood, ‘Historical Development and Legal Basis’ in Dieter Fleck (ed.), The 

Handbook of International Humanitarian Law (2nd Ed., 2008, Oxford University Press, 

Oxford), 1–44, 39.  

176 Ibid., 40. 

177 Melzer, supra note 168, 32. 

178 International Law Commission, Draft articles on Prevention and Punishment of Crimes 

Against Humanity, with commentaries U.N. Doc. A/74/10 (2019), 27, para. 2. 
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some extent, genocide; sexual violence has been seen as constituting a crime 

of genocide through causing serious bodily or mental harm and as part of the 

‘conditions of life calculated to bring about [the] physical destruction of a 

protected group’.179 My main focus, however, is on crimes against humanity 

and war crimes.  The crime of aggression is a jus ad bellum crime and, 

therefore, not relevant to my research. 

While ‘war crimes’ can have different meanings under particular national 

laws, ‘[u]nder international law, war crimes are violations of international 

humanitarian law that are criminalized under international law.’180 Therefore, 

war crimes are crimes that are serious violations or grave breaches of 

international humanitarian law181 – or at least generally understood to be 

so.182 As ‘grave breaches’ or ‘serious violations’ suggest, not all violations of 

 
179 See e.g. Prosecutor v. Zdravko Tolimir, Appeal Judgement, Case No. IT-05-88/2-A, 8 April 

2015, paras 201, 212; Prosecutor v. Radovan Karadžić, Rule 98bis Appeal Judgement, Case 

No. IT-95-5/18-AR98bis.1, 11 July 2013, para.51; Laurel Baig et al., ‘Contextualising Sexual 

Violence: Selection of Crimes’ in Serge Brammertz and Michelle Jarvis (eds), Prosecuting 

Conflict-Related Sexual Violence at the ICTY (2016, Oxford University Press, Oxford), 172–219, 

201; See also, Christopher K. Hall, Joseph Powderly, Niamh Hayes, ‘Crimes Against Humanity’ 

in Otto Triffterer/Kai Ambos (eds.), Rome Statute of the International Criminal Court (3rd Ed., 

2016, C.H. Beck, München), 208. 

180 Michael Cottier, ‘War Crimes’ in Otto Triffterer/Kai Ambos (eds.), Rome Statute of the 

International Criminal Court (3rd Ed., 2016, C.H. Beck, München), 304. 

181 See e.g., Prosecutor v. Duško Tadić, Decision on the Defence Motion for Interlocutory Appeal 

on Jurisdiction, Case No. IT-94-1, 2 October 1995 (hereinafter Tadić Decision on the Defence 

Motion), para. 94; Kai Ambos, Treatise on International Criminal Law: Volume II: The Crimes 

and Sentencing (2014, Oxford University Press, Oxford), 117; Robert Cryer et al., An 

Introduction to International Criminal Law and Procedure (2012, Cambridge University 

Press, Cambridge), 267; Cottier, supra note 180, 304; Harmen van der Wilt, “War Crimes and 

the Requirement of a Nexus with an Armed Conflict”, Journal of International Criminal 

Justice, Vol. 10, No. 5, 2012, pp. 1113–1128; Gerhard Werle and Florian Jessberger, Principles 

of International Criminal Law (2014, Oxford University Press, Oxford), para. 1060–1064. 

182 The apparent view of the International Criminal Court in Prosecutor v. Bosco Ntaganda, 

that war crimes may not have to violate international humanitarian law is discussed later in this 

book.  
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international humanitarian law are war crimes. Instead, to be considered a 

war crime, the act must be specifically criminalised either under customary 

law or treaty law and must lead to individual criminal responsibility.183 

Furthermore, not all crimes occurring during an armed conflict are war 

crimes. Instead, war crimes need to take place in the context of an armed 

conflict – that is, when international humanitarian law is applicable – and 

they need to be connected to, or, in other words, have a nexus in, the armed 

conflict. War crimes are today considered to exist in both international and 

non-international armed conflicts,184 though the applicable crimes with 

regard to the type of conflict may differ somewhat, as the Rome Statute 

demonstrates. With regard to sexual violence, the differences in the Rome 

Statute are not relevant as the crime is defined similarly both in international 

and non-international armed conflicts. However, as seen later in this work, 

the underlying premises of international humanitarian law do differ, which 

has caused discussion on how the provisions of the Rome Statute should be 

interpreted.  

While crimes against humanity lacked a specific definition for a long time, 

their meaning has crystallised over the past decades. Today, crimes against 

humanity are defined as inhumane acts conducted as part of a widespread or 

systematic attack directed against a civilian population. Crimes against 

humanity include crimes that would ‘otherwise fall exclusively under national 

jurisdiction to crimes of concern to the international community as a whole’.185 

Unlike war crimes, apart from the specific case of the ICTY,186 crimes against 

humanity do not need to take place during an armed conflict, nor is it required 

that the acts have a nexus in an armed conflict.187 Crucial to crimes against 

 
183 Cottier, supra note 180, 304. 

184 Ambos, supra note 181, 117. 

185 Cryer et el., supra note 181, 230. 

186 Statute of the International Criminal Tribunal for the Former Yugoslavia (as amended on 17 

May 2002), 25 May 1993, (hereinafter ICTY Statute), Art. 5. 

187 See, e.g., ICC Elements of Crimes, supra note 147, Art. 7, ‘Introduction’, para. 3. 
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humanity are the chapeau requirements, which necessitate that the crime is 

‘widespread or systematic’ – a criterion that is alternative, not cumulative. 

‘Widespread’ is usually understood to refer to the quantity of victims – that is, 

to crimes committed ‘on a large scale’.188 ‘Systematic’ requires that the crimes 

are committed ‘pursuant to a preconceived plan or policy’.189 Both 

qualifications exclude ‘single, isolated or random acts’ from the definition of a 

crime against humanity.190 However, each act considered under crimes 

against humanity does not need to be widespread or systematic in itself as long 

as it is part of an attack that is. Therefore, a single act of sexual violence can 

fulfil the criteria for a crime against humanity as long as it is committed as 

part of ‘a broader campaign against civilian population’.191 In these cases, 

however, the act of an individual perpetrator needs to be proven to be part of 

a wider attack and not a random act of ‘an individual acting alone’.192 Another 

chapeau requirement is that the crimes are committed against any civilian 

population, necessitating that the target of the crimes be civilians and 

indicating that the crimes can be committed against civilians ‘regardless of 

their nationality or affiliation’.193 Today, it also seems settled that crimes 

against humanity can be committed by actors other than States,194 but they 

 
188 Christopher K. Hall/Kai Ambos, ‘Crimes Against Humanity’ in Otto Triffterer/Kai Ambos 

(eds.), Rome Statute of the International Criminal Court (3rd Ed., 2016, C.H. Beck, München), 
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must be committed ‘pursuant to or in furtherance of a State or organisational 

policy’.195 

International crimes can be applied on a national or international level. I 

mainly focus on the international level and proceedings that have taken place 

in the two ad hoc tribunals established by the UN Security Council in the 

1990s, the ICTY and ICTR; the hybrid court dealing with crimes committed in 

the internal armed conflict in Sierra Leone, the Special Court for Sierra Leone 

(SCSL); and the permanent ICC. All these courts and tribunals have dealt 

extensively with cases of sexual violence and situations in which sexual 

violence against children is known to have happened. They, therefore, provide 

a good basis for research on sexual violence against children in armed conflict. 

2.1.3 International Human Rights Law 
International human rights law regulates the relationship between the State 

and an individual and protects the individual from arbitrary acts and abusive 

use of power by the State.196 Numerous international conventions on human 

rights cover a wide array of human rights issues, both in conventions with 

universal and regional scope. At the core of the human rights conventions with 

universal scope are the nine UN human rights instruments. One is the CRC 

with its Optional Protocols, which I concentrate on in my research. 

Considering the changing nature of armed conflicts and the increasing 

involvement of non-State actors, it is important to note that while 

international humanitarian law is applicable to all parties to an armed conflict, 

including armed groups, human rights bind ‘de jure only States’.197 There are, 

 
195 Hall/Ambos, supra note 188, 158. 

196 See, e.g., Michelo Hansungule, ‘The Historical Development of International Human Rights’ 

in Azizur Rahman Chowdhury and Jahid Hossain Bhuiyan (eds) An Introduction to 
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however, emerging views that at least when armed groups effectively control 

territory, they would also have human rights obligations.198 

As noted above, international humanitarian law is the field of international 

law specifically created for armed conflict. However, the role of international 

human rights law in armed conflict was, for some time, unclear. There was 

uncertainty and disagreement regarding whether human rights are even 

applicable in times of armed conflicts,199 and for a long time, international 

humanitarian law and international human rights law, as two distinct bodies 

of international law, were seen as not having ‘much mutual influence’.200 

Today, the question seems settled following extensive legal practice and 

commentary on the question, and it is largely undisputed that human rights 

also apply during armed conflicts.201   

 
198 For discussion on the matter, see, Andrew Clapham ‘Human rights obligations of non-state 

actors in conflict situations’, 88 International Review of the Red Cross (2006), 491–523; See 

also e.g., David Tuck, ‘Detention by Armed Groups: Overcoming Challenges to Humanitarian 

Action’, 93 International Review of the Red Cross (2011), 759–782; 767. 

199 Keith D. Suter, ‘An Inquiry into the Meaning of the Phrase "Human Rights in Armed 

Conflicts’, 15 Military Law and Law of War Review (1976), 393–442; G.I.A.D. Draper, ‘The 
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printed in 1 Israel Yearbook of Human Rights 191 (1971); Reprinted in Yoram Dinstein and 
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Human Rights – An Anniversary Volume (2011, Martinus Nijhoff Publisher, Leiden), 213–229; 

See also, Noam Lubell, ‘Parallel Application of International Humanitarian Law and 

International Human Rights Law: An Examination of the Debate’, 40(2) Israel Law Review 

(2007), 648–666, 649. 

200 Cordula Droege, ‘Elective affinities? Human rights and humanitarian law’, 90 International 

Review of the Red Cross (2008), 501–548, 501. 

201 See e.g., the case law of International Court of Justice: Case Concerning Armed Activities on 

the Territory of the Congo (DRC v. Uganda), 2005 I.C.J. 116, 19 December 2005 (hereinafter 

Armed Activities case), paras. 216-217; Legal Consequences of the Construction of a Wall in 

the Occupied Palestinian Territory, Advisory Opinion, 2004 I.C.J. 136, 9 July 2004 

(hereinafter Wall Opinion), para. 106; The Legality of the Threat or Use of Nuclear Weapons, 

Advisory Opinion, 1996 I.C.J. 226, 8 July 1996, para. 25; the case law of other international 
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How, therefore, does the interplay of these fields unfold in practice? The 

International Court of Justice has stated that there are three possible 

scenarios for the application of the two fields: questions that are ‘exclusively 

matters of international humanitarian law’, questions that are ‘exclusively 

matters of human rights law’ and questions that are matters of both. 

Therefore, both fields need to be addressed; however, in the view of the Court, 

international humanitarian law is the lex specialis.202 The Court has also 

specifically noted that the CRC is applicable in armed conflicts, including 

situations of occupation.203 As has been noted by Gloria Gaggioli, human 

rights law becomes of particular importance to sexual violence in two senses: 

first, as human rights law is applicable at all times, it can complement 

international humanitarian law in situations in which sexual violence does not 

fulfil the requirement to have a nexus with the armed conflict; and second, it 

can ‘provide useful guidance on the interpretation and application of 

[international humanitarian law] prohibitions against sexual violence’.204  

The CRC includes one Article – on the recruitment and use of children in 

armed conflicts205 – specifically related to armed conflicts, while the other 

 
courts, e.g.: Bamaca-Velsquez v. Guatemala, Case No. Inter-Am. Ct. H.R. (Ser. C.) No. 70, 25 
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216. 
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Articles do not specifically refer to situations of armed conflict. This does not 

mean that all other Articles would be irrelevant in armed conflict scenarios. 

The UN Committee on the Rights of the Child has noted that the position of 

children in armed conflict is complex and ‘should not be simply reduced to the 

consideration of a single provision of the Convention, namely article 38’.206 

The Committee has further emphasised that there is a ‘need to ensure an 

effective protection of children in a period of armed conflict, in the overall 

framework of the realization of all the rights of the child’.207 These two 

qualifications show that, first, human rights and the rights of the child 

framework are relevant in situations of armed conflict and, second, it is 

important to consider not only those provisions directly related to armed 

conflict but the whole treaty framework relevant to children in relation to 

armed conflicts. This further highlights the relevance of the provisions on 

sexual exploitation and abuse of children found in the children’s rights 

conventions. 

2.1.4 The Peace and Security Dimension 
Unlike the previous frameworks, which are fields of international law, my final 

topic is not a field of law but rather what can be called a dimension. The peace 

and security dimension is based on the Charter of the UN, which tasks the 

Security Council with the maintenance of international peace and security.208 

This task includes the wide power of the Security Council to determine which 

acts constitute a threat to international peace and security.209 The Security 

 
206 UN Committee on the Rights of the Child, Report on the Second session, UN Doc. CRC/C/10, 
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Council does not have a clear or Charter-based role with regard to 

international law.210 Although as early as 1950, Hersch Lauterpacht envisaged 

that the Security Council should have a role in the protection of human rights 

‘when the degree and scope of their violation are such as to constitute a threat 

to international peace and security’,211 implementing such action occurred 

only decades later. In general, the Council has not shown ‘great enthusiasm 

for a role as authoritative interpreter of the law’.212 While international 

humanitarian law is the law of armed conflict, the Security Council does not 

have an expressed role to uphold international humanitarian law.213  

However, in relation to both international humanitarian law and human 

rights law, the role of the Security Council has arguably grown. For example, 

the Security Council has ‘defined the content of [international humanitarian 

law] and stressed the responsibility of individuals and states with regard to its 

implementation’214 and noted itself that it has a ‘need to promote and ensure 

respect for the principles and rules of international humanitarian law’ in the 

context of its responsibility for the maintenance of international peace and 

security.215 With regard to human rights, the Security Council has taken 

human rights violations into account, inter alia, in relation to the right to self-
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determination, the right to democratic governance and the protection of 

civilians, including children’s rights.216 This has been particularly visible from 

the 1990s onwards. While the Security Council had not traditionally been 

eager to become involved in questions of international humanitarian law or 

human rights law,217 this attitude changed after the Cold War. Daphna Shraga 

has noted that a change towards interest in possible human rights violations 

took place in the post-Cold War era,218 and Ted van Baarda observed already 

in 1994 that the Security Council had entered a phase of ‘intense involvement’ 

with international humanitarian law.219 In 2006, the Security Council 

acknowledged in relation to human rights that ‘peace and security, 

development and human rights are the pillars of the United Nations system 

and the foundations for collective security and well-being, and [recognised] in 

this regard that development, peace and security and human rights are 

interlinked and mutually reinforcing’.220 

 
216 See, e.g. United Nations Security Council, Statement of the President of the Security Council, 

U.N. Doc. S/PRST/2008/6, 12 February 2008; United Nations Security Council, Resolution 
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International organisations in general and the Security Council in particular 

can be seen as spreading norms in the international community by shaping 

behaviour through direct action or policy norms or through normative 

declarations.221 Georg Nolte has considered how norm-spreading works in 

relation to international humanitarian law and sees the Security Council as 

playing a triple role in this respect. In his view, first, it has an executive role in 

the sense that it ‘undertakes the responsibility to monitor the implementation 

of international humanitarian law’ in the context of maintaining peace and 

security. This role is undertaken through three functions: pressuring parties 

to an armed conflict to ‘comply with humanitarian law in general’, pressuring 

parties to ‘implement certain more specific rules of humanitarian law’ and 

taking ‘institutional steps to implement humanitarian law’. The first two 

functions can be seen in both country-specific and thematic resolutions and 

are, therefore, the main concern of my study. The institutional measures 

appear or could appear in relation to resolutions in which the Council refers 

situations to the ICC, in which sanctions are imposed on the basis of violations 

of international humanitarian law or in mandating the Secretary-General for, 

inter alia, submitting reports and information or mandating peacekeeping 

missions.222  

The second role is adjudicative in the way the Council determines whether or 

not international humanitarian law has been or is being violated and, 

therefore, also clarifies the law. Essentially, the Security Council determines 

that international humanitarian law is indeed applicable in a particular 

situation or sometimes applies norms in relation to a set of facts. The Council 

can also make abstract interpretations of the substantive provisions of 

international humanitarian law.223 Third, Nolte considers that the Security 

 
221 Richard Hanania, ‘The Humanitarian Turn at the UNSC: Explaining the development of 

international norms through machine learning algorithms’, 58(4) Journal of Peace Research 

(2021), 655–670, 656–657. 

222 Nolte, supra note 214, 520–527. 

223 Ibid., 528–531. 



55 
 

Council has a legislative function in relation to international humanitarian 

law, though he admits that this function is not easy to define. He considers 

that the legislative function is in particular visible in resolutions that ‘make 

general normative pronouncements’ as these resolutions are ‘good indicators 

of the general direction in which the normative development is heading’ 

because they ‘reaffirm the existing body of law and express normative and 

practical priorities’. Therefore, in its ‘legislative function’, the Council has 

been ‘propelling new factors, such as sexual violence, into the discussion of 

international humanitarian law’.224 

While taking into account other resolutions, the focus of my research is largely 

on the so-called ‘thematic resolutions’, particularly those related to children 

and armed conflict. Since the 1990s, the number of Security Council 

resolutions has grown significantly, and, at the same time, the emphasis has 

moved from addressing country-specific situations to ‘addressing generic 

threats to international peace and security’.225 These generic threats are 

considered to be those addressed in the thematic resolutions, which include 

resolutions on children and armed conflict. These resolutions ‘urge all – not 

just select – states to take action’226 wherever these threats may occur, not only 

in specific countries.227 This change has also been called a ‘shift away from a 

focus on protecting states to a focus on protecting individuals’, which can be 

seen in the thematic resolutions and their proliferation.228 The change has, 

 
224 Ibid., 520–521; 532–533. 
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according to Vesselin Popovski, led to ‘[compelling] behavioral changes to 

beyond the specific actors to a crisis’.229  

In fulfilling its responsibility in maintaining international peace and security, 

the Security Council can – unlike the General Assembly – make decisions that 

are, in principle, binding to all member States.230 However, the legal status of 

the thematic resolutions is not clear.231 Security Council resolutions adopted 

under Chapter VII of the Charter of the UN are binding on member states,232 

but as thematic resolutions are not usually concluded under Chapter VII, ‘they 

[come] implicitly under Chapter VI.’233 Therefore, while some have seen them 

as non-binding,234 others have considered them to include at least binding 

elements, depending on their wording.235 The main reason for the view that 

thematic resolutions are non-binding is based on the idea that Article 25 of 

the Charter of the UN, which obliges Member States ‘to accept and carry out 
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the decisions of the Security Council’,236 would only extend to enforcement 

measures taken under Chapter VII.  

Christine Chinkin and Madeleine Rees have, however, pointed out that the 

scope of Article 25 is not straightforward. Among others, the International 

Court of Justice has noted that there is no reference to Chapter VII in Article 

25 and that ‘Article 25 is not confined to decisions in regard to enforcement 

action but applies to “the decisions of the Security Council” adopted in 

accordance with the Charter’. 237 What is crucial, the Court concluded, is the 

language of the resolution; this language, rather than which chapter the 

resolution is adopted under, defines its binding nature.238 Chinkin and Rees 

note that even if resolutions do not use binding language,239 other factors than 

the use of verbs should be taken into account. They conclude that such factors 

include, first, the ‘[incorporation of] international obligations that are already 

binding upon States through existing law’, including, inter alia, references to 

the Geneva Conventions and the CRC; second, the ‘[r]epetition of language 

that has been given particular normative effect in other instruments’ as there 

is an expectation that the use of specific language that has been given a specific 

legal interpretation in other contexts is to be understood similarly; and third, 

the ‘repetition of resolutions’, because ‘United Nations resolutions are 

recognised as “formal expressions of the opinion or will of United Nations 

organs”. While accepting that repetition of itself does not alter the formal legal 

status of a resolution, their accumulation must nevertheless add to the 

resolutions’ authoritative weight.’240  With regard to the last point, Chinkin 
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and Rees observe that the Security Council ‘consistently [returns] to and 

[reinforces] through the now annual open debates’ resolutions regarding 

children and armed conflict, sexual violence in armed conflict and women, 

peace and security. Chinkin and Rees indicate that additional factors to be 

taken into account are the discussion leading to the adoption of resolutions 

and, relatedly, the commitment of States through ‘[r]epeated references to 

monitoring, analysis and reporting arrangements’ and the possibility of 

imposing sanctions in connection with a specific resolution.241  

Departing from the views presented before, Chinkin and Rees consider that in 

particular long-running Security Council resolutions, such as on women, 

peace and security and children and armed conflict, can both represent 

existing customary international law and even ‘lead to the evolution of new 

rule(s)’ of customary international law, and, therefore, they may have a 

binding nature.242 Moreover, many writers who consider that the resolutions 

are not binding nevertheless consider that they hold ‘normative power’243 or 

‘normative imperative’244 or carry ‘a strong mandate’.245  

However, while recognising that it may be possible that the Security Council 

has a legislative role and/or that the thematic resolutions are binding on 

Member States, I will not enter this discussion as, in my research, I 

concentrate on the interpretative, as well as a norm-spreading and 

strengthening role of the Security Council. Regarding the use of law in the 

Security Council, there are two levels: First, there is the level of individual 

States as the members of the Council, who use the law in their arguments. 

Second, there is the level of the organ of the Security Council, with the sum of 

its members ‘acting in the name of the organ’. The use of law is not uniform 
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on these two levels.246 Therefore, in my research, I will consider not only the 

resolutions of the Security Council but also the discussions of the Member 

States behind these resolutions, as found in the minutes of the Council 

meetings. 

2.2 Sexual Violence in International Law 
2.2.1 International Humanitarian Law 
Sexual violence is discussed under international humanitarian law in both 

international and non-international armed conflicts. That women and 

children need to be protected from sexual violence is explicitly expressed 

under the two Additional Protocols to the Geneva Conventions, which also 

include its direct prohibition of sexual violence.247 Sexual violence is also 

referred to both explicitly and implicitly in the Geneva Conventions.248 While 

the first three Geneva Conventions include references to the treatment of 

women that have been interpreted to mean protection from sexual violence,249 

the Fourth Geneva Convention offers a more explicit provision as it notes that 

‘women shall be especially protected against any attack on their honour, in 

particular against rape, enforced prostitution, or any form of indecent 
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assault.’250 The Fourth Geneva Convention includes provisions in relation to 

children, such as their preferential treatment in terms of relief and the 

treatment of children separated from their parents,251 but it does not include 

a direct reference to sexual violence against children. This changes in the 1977 

Additional Protocol I, which specifically refers to sexual violence against 

children and notes that ‘[c]hildren shall be the object of special respect and 

shall be protected against any form of indecent assault.’252 Additional Protocol 

I also notes that ‘outrages upon personal dignity, in particular humiliating and 

degrading treatment, enforced prostitution and any form of indecent assault’ 

are ‘prohibited at any time and in any place whatsoever, whether committed 

by civilian or by military agents’.253 It further states that ‘[w]omen shall be the 

object of special respect and shall be protected in particular against rape, 

forced prostitution and any other form of indecent assault.’254  

In non-international armed conflicts, sexual violence is referred to implicitly 

in the Common Article Three and explicitly in Additional Protocol II. Common 

Article Three sets an obligation for humane treatment and prohibits ‘violence 

 
250 IV Geneva Convention, supra note 170, Art. 27. There have also been arguments that other 

articles of the Convention, such as Article 127 on wilfully causing great suffering or serious 

injury to body or health, encompass sexual violence. See, Charlotte Lindsey, Women Facing 

War Study (2001, International Committee of the Red Cross, Geneva), 57. 

251 The Convention includes provisions of preferential treatment for children under 15 years old 

with regard to relief, the needs and support of children under 15 years old who are separated 

from their families or are orphans, the identification of unaccompanied children under 12 years 

old, the treatment of children in occupied territories and detained or interned children. IV 

Geneva Convention, supra note 170, Arts 23-24, 38, 50, 76, 89. With regard to detained 

children, see also III Geneva Convention, supra note 170, Art. 16 referring to privileged 

treatment on the basis of age. The Fourth Geneva Convention also includes provisions that 

provide preferential treatment to pregnant women and mothers of small children, which are 

indirectly related to the treatment of children. See, Arts 23, 89. 

252 Claude Pilloud et al., (eds), Commentary on the Additional Protocols (1987, International 

Committee of the Red Cross, Geneva), 898. 

253 Additional Protocol I, supra note 170, Art. 75(2)(b). 

254 Ibid., Art. 76(1). 
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to life and person’, including the ‘mutilation, cruel treatment and torture’, as 

well as ‘outrages upon personal dignity’ of those who are not or no longer 

participating in hostilities.255 This includes sexual violence as it is 

considered to constitute torture, mutilation and cruel treatment as well as 

an outrage upon personal dignity.256 Unlike Additional Protocol I, 

Additional Protocol II does not include a specific reference to sexual violence 

against children. It does, however, prohibit ‘rape, enforced prostitution and 

any form of indecent assault’ on a general level against all those ‘who do not 

take a direct part or who have ceased to take part in hostilities’, therefore 

including children who do not take direct part in hostilities.257  

In addition to the treaty provisions, the International Committee of the Red 

Cross (ICRC) has regarded protection from sexual violence to be a part of 

customary international humanitarian law.258 The ICRC also considers that 

the special protection of children, including special protection from sexual 

violence, has reached the level of customary law and that this rule is also 

applicable in non-international armed conflicts.259 To prove this, in addition 

to treaty provisions, the ICRC’s study on customary law relies on military 

manuals, national laws and case law of States.260  

 
255 See, e.g., IV Geneva Convention, supra note 165, Art. 3. 

256 See, International Committee of the Red Cross (ICRC), Commentary on the First Geneva 

Convention, Convention (I) for the Amelioration of the Condition of the Wounded and Sick in 

Armed Forces in the Field (2016, Cambridge University Press, Cambridge), paras 702-707 and 

references therein. It should be noted, however, that it is better to consider sexual crimes ‘in 

their own right in order to capture the particular harm resulting from the acts.’  Sivakumaran, 

supra note 76, 263. 

257 Additional Protocol II, supra note 170, Art. 4. 

258 Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International Humanitarian 

Law. Volume 1: Rules (2005, Cambridge University Press, Cambridge), Rule 93.  

259 Ibid., Rule 135. 

260 The study lists 12 military manuals of states, which include a provision referring to the 

special protection of children from sexual violence, usually repeating verbatim the provision of 

Additional Protocol I on the protection of children from indecent assaults. The military manuals 
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Despite these provisions, neither the Geneva Conventions nor their Additional 

Protocols define sexual violence in general or sexual violence against children 

specifically as grave breaches or serious violations of international 

humanitarian law and, therefore, do not explicitly qualify these acts as war 

crimes. This issue has mostly been discussed in the context of international 

criminal law, which I will, therefore, return to shortly. However, the ICRC, for 

example, considered sexual violence to constitute grave breaches even before 

the work of international tribunals.261 

2.2.2 International Criminal Law 
While international criminal law previously did not pay significant attention 

to sexual violence, the situation started to change in the 1990s. From then 

onwards, sexual violence has been criminalised both in the statutes of the 

international courts and tribunals and through their case law. The Statute of 

the ICTY included rape only as a crime against humanity262  and did not refer 

to other forms of sexual violence. In the Statute of the ICTR, rape, enforced 

prostitution and any form of indecent assault were also included as violations 

of Article 3 Common to the Geneva Conventions and of Additional Protocol 

II.263 Both the ICTY and ICTR started to prosecute sexual violence from early 

on.264 The case law of the ICTY soon extended sexual violence to be considered 

 
mentioned are those of Argentina, Australia, Cameroon, Madagascar, Mexico, the Netherlands, 

Nigeria, Russia, South Africa, Spain, Switzerland and the United Kingdom. In addition, a 

number of manuals refer to the ‘special protection of children’ generally. 

261 See, Final declaration of the International Conference for the Protection of War Victims, 1 

September 1993, Geneva, available at 

https://www.icrc.org/en/doc/resources/documents/misc/57jms8.htm. 

262 ICTY Statute, supra note 186, Art. 5. 

263 UN Security Council, Statute of the International Criminal Tribunal for Rwanda (as last 

amended on 13 October 2006), 8 November 1994 (hereinafter ICTR Statute), Art. 3 and Art. 4. 

264 See e.g., Akayesu Trial Judgement, supra note 146; Furundžija Trial Judgement, supra note 

146. 
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a war crime.265 The case law of the Tribunals has shown that sexual violence 

can also be regarded as an instrument of genocide266 and can constitute 

torture,267 outrages upon personal dignity,268 sexual slavery269 and 

persecution.270 

When the Rome Statute was adopted in the late 1990s, sexual violence was 

included in the Statute as both a war crime and a crime against humanity. Both 

categories of crimes include rape, sexual slavery, enforced prostitution, forced 

pregnancy, enforced sterilisation or any other form of sexual violence.271 

Following the differentiation between international and non-international 

armed conflict in international humanitarian law, the two situations are also 

dealt with separately under the war crimes category, but the provisions are 

verbatim. The Rome Statute does not include a specific crime of sexual 

violence against children. The only child-specific crime included in the 

statutes of the international courts is that of the recruitment and use of child 

soldiers, which can be found in the Rome Statute as well as the Statute of the 

SCSL.272 The Statute of the SCSL also included a crime of abuse of girls up to 

 
265 See e.g., Kunarac et al., Trial Judgement, supra note 146; Prosecutor v. Dragoljub Kunarac, 

Radomir Kovač, Zoran Vukovič, Appeal Judgement, Case No. IT-96-23 & IT-96-23/1-A, 12 

June 2002 (hereinafter Kunarac et al., Appeal Judgement). 

266 See e.g., Akayesu Trial Judgement, supra note 146; Prosecutor v. Mikaeli Muhimana, Trial 

Judgment and Sentence, ICTR-95-1B-T, 28 April 2005 (hereinafter Muhimana Trial 

Judgement); See also, Furundžija Trial Judgement, supra note 146, para. 172.  

267 Akayesu Trial Judgement, supra note 146; Furundžija Trial Judgement, supra note 146; 

Kunarac et al., Trial Judgement, supra note 146. 

268 See e.g., Prosecutor v. Zejnil Delalić et al., Trial Judgment, Case No. IT-96-21-T, 16 

November 1998, paras 495–497; Kunarac et al., Appeal Judgement, supra note 265, para. 149-

152.  

269 See e.g., Kunarac et al., Trial Judgement, supra note 146. 

270 See e.g., Prosecutor v. Miroslav Kvočka et al., Trial Judgement, IT-98-30-T, 2 November 

2001. 

271 Rome Statute, supra note 150, Arts 7(1)(g); 8(2)(b)(xxii), 8(2)(e)(vi). 

272 Ibid., Arts 8(2)(b)(xxvi) and 8(2)(e)(vii); Statute of the Special Court for Sierra Leone, UNSC 

Res. 1315, 16 January 2002, (hereinafter SCSL Statute), 4(c). 
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14 years of age, but as the Court was a hybrid court combining national and 

international law, this crime was listed under crimes under national law.273 

Furthermore, as discussed in the Introduction, the Tribunals contributed to 

the definition of sexual violence and the crime of rape. 

2.2.3 International Human Rights Law 
Interestingly, despite referring to violence, such as inhumane treatment and 

torture, most human rights treaties, including the Convention on the 

Elimination of Discrimination against Women, do not directly refer to sexual 

violence.274 However, the conventions on the rights of children are an 

exception to this, as they include specific provisions on obligations related to 

the protection of children from sexual exploitation and abuse. Both the CRC 

and the African Charter on the Rights and Welfare of the Child oblige State 

Parties to ‘protect the child from all forms of sexual exploitation and sexual 

abuse’.275 The CRC also obliges the State Parties to adopt legislative, 

 
273 SCSL Statute, supra note 272, Art. 5(a). 

274 For discussion on this, see Gaggioli, supra note 152, 519–524. An exception to this is the so-

called Maputo Protocol of the African Charter on Human and People’s Rights, which specifically 

refers to sexual violence in armed conflicts in relation to armed conflicts. Protocol to the African 

Charter on Human and People’s Rights on the Rights of Women in Africa (Maputo Protocol), 

OAU Doc OAU/LEG/MIN/AFCHPR/PROT.1 rev.2, 1 July 2003, entry into force 25 November 

2005 (hereinafter Maputo Protocol), Art. 11(3).  For Conventions not mentioning sexual 

violence, see, e.g., the International Covenant on Civil and Political Rights, New York, 16 

December 1966, entry into force 23 March 1976, 999 UNTS 171; European Convention on 

Human Rights, Rome, 4 November 1950, entry into force 3 September 1953, ETS 5; American 

Convention on Human Rights, San José, 22 November 1969, entry into force 18 July 1978; 

African Charter on Human and Peoples’ Rights, Banjul, 27 June 1981, entry into force 21 

October 1986, CAB/LEG/67/3 rev. 5, 21 I.L.M. 58; Convention on the Elimination of 

Discrimination against Women (CEDAW), New York, 18 December 1979, entry into force 3 

September 1981, 1249 UNTS 13. 

275 Convention on the Rights of the Child, supra note 157, Art. 34; African Charter on the Rights 

and Welfare of the Child, Addis Ababa, 11 July 1990, entry into force 29 November 1999, 

CAB/LEG/24.9/49, Art. 27. In addition, both treaties include an obligation for State Parties to 

take legislative, administrative, social and educational measures to protect the child from all 
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administrative, social and educational measures to ensure this.276 In addition 

to these conventions, the CRC’s Optional Protocol on the Sale of Children, 

Child Prostitution and Child Pornography notes that ‘States Parties shall 

prohibit the sale of children, child prostitution and child pornography.’277 The 

exploitation of children in relation to armed conflict, by international forces 

on peacekeeping missions, among others, is a relevant part of my study, and, 

therefore, I emphasise the relevance of provisions related to prostitution. 

2.2.4 The Peace and Security Dimension  
As the peace and security dimension is not the same type of concrete legal 

framework as the previous ones, this section does not provide specific rules 

and interpretations but rather draws attention to the way the Security Council 

has dealt with sexual violence against children in armed conflicts. As noted by 

Shaheed Fatima et al., there are three major mechanisms through which the 

Security Council ‘has contributed to accountability’ for violations against 

children in armed conflicts. These are the ‘expression of concerns and 

condemnation of such violations’ realised mostly through resolutions, 

sanctions and action taken through the UN Security Council Working Group 

on Children and Armed Conflict.278  With regard to children, the Security 

Council held the first discussion on children and armed conflict in June 1998. 

The discussion led to a Presidential Statement, which noted the ‘grave concern 

[of the Security Council] at the harmful impact of armed conflict on children’ 

and condemned ‘the targeting of children in armed conflicts, including their 

humiliation, brutalization, sexual abuse, abduction and forced displacement, 

as well as their recruitment and use in hostilities in violation of international 

 
forms of violence, including sexual abuse, but these measures are directed at situations of 

intrafamilial violence. 

276 Convention on the Rights of the Child, supra note 157, Arts 19(1) and 34. 

277 Optional Protocol to the Convention on the Rights of the Child on the sale of children, child 

prostitution and child pornography, 2171 UNTS 227, 25 May 2000, entry into force on 18 

January 2002, Art. 1. 

278 Fatima et al., supra note 9, 5.88–5.88.3. 
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law’.279 In 1999, the Security Council adopted the first Resolution in relation 

to children and armed conflict, in which it expressed its concern ‘at the 

harmful and widespread impact of armed conflict on children and the long-

term consequences this has for durable peace, security and development’.280 

Further, the Resolution condemned  

the targeting of children in situations of armed conflict, including killing 

and maiming, sexual violence, abduction and forced displacement, 

recruitment and use of children in armed conflict in violation of 

international law, and attacks on objects protected under international 

law, including places that usually have a significant presence of children 

such as schools and hospitals.281  

These acts, together with the denial of humanitarian access for children, 

constitute what the UN today considers to be ‘the six grave violations against 

children during armed conflict’.282 The Resolution also urged ‘all parties to 

armed conflicts to take special measures to protect children, in particular girls, 

from rape and other forms of sexual abuse and gender-based violence in 

situations of armed conflict’,283 therefore paying attention to sexual violence 

committed against children. The adoption of the Resolution made it clear that 

the issue of the impact of armed conflict on children was on the Security 

Council’s agenda. Since then, the Security Council has adopted several 

resolutions in relation to children and armed conflict, as well as resolutions 

on sexual violence in armed conflict, including Resolution 1888 on sexual 

violence against women and children in situations of armed conflict. In 

Resolution 1888, the Security Council expressed its concern about the 

continuing occurrence of sexual violence against women and children ‘despite 

 
279 UNSC, Statement by the President of the Security Council, U.N.Doc S/PRST/1998/18, 29 

June 1998. 

280 Security Council Resolution 1261, supra note 5, para. 1. 

281 Ibid., para. 2. 

282 Ibid.; The Six Grave Violations Working Paper, supra note 2. 

283 Security Council Resolution 1261, supra note 5, para. 10. 
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its repeated condemnation’ and reaffirmed its view that sexual violence ‘may 

impede the restoration of international peace and security’.284 The Resolution 

further expressed the Security Council’s readiness to take ‘appropriate steps’ 

to address sexual violence in armed conflict.285 

Sexual violence in armed conflicts has also been discussed in particular in the 

context of the women, peace and security framework. In this sense, a crucial 

resolution is Resolution 1325, which, in 2000, called on ‘all parties to armed 

conflict to take special measures to protect women and girls from gender-

based violence, particularly rape and other forms of sexual abuse, and all other 

forms of violence in situations of armed conflict’.286 It further emphasised the 

responsibility of States ‘to put an end to impunity and to prosecute those 

responsible for genocide, crimes against humanity, and war crimes including 

those relating to sexual and other violence against women and girls’ and 

stressed ‘the need to exclude these crimes, where feasible from amnesty 

provisions’.287 One of the main factors behind this Resolution has been seen 

to be the concern for accountability in relation to sexual violence in armed 

conflicts.288 

Despite these developments, whether sexual violence could be considered a 

security issue was debated for years.289 In 2008, the Security Council stated 

that   

 
284 United Nations Security Council, Resolution 1888, U.N.Doc. S/RES/1888, 30 September 

2009, 1 and para. 1. 

285 Ibid., para.1. 

286 United Nations Security Council, Resolution 1325, U.N.Doc. S/RES/1325, 31 October 2000, 

paras 10–11.  

287Ibid.  

288 Sahla Aroussi, ‘‘Women, Peace and Security’: Addressing Accountability for Wartime Sexual 

Violence’ 13(4) International Feminist Journal of Politics (2011), 576-593, 577. 

289 United Nations Security Council, 5916th Meeting, 19 June 2008, U.N. Doc. S/PV.5916, 3. 
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sexual violence, when used or commissioned as a tactic of war in order 

to deliberately target civilians or as a part of a widespread or systematic 

attack against civilian populations, can significantly exacerbate 

situations of armed conflict and may impede the restoration of 

international peace and security.290  

The Council further affirmed ‘that effective steps to prevent and respond to 

such acts of sexual violence can significantly contribute to the maintenance of 

international peace and security’ and expressed its readiness to ‘adopt 

appropriate steps to address widespread or systematic sexual violence’.291 

The Security Council has the Secretary-General’s ‘list of shame’ annexed to the 

annual reports of the Secretary-General listing the parties to armed conflict 

that commit violations against children. At first, these lists included 

recruitment and use of children in armed conflict only,292 but in 2009, the list 

was extended to include killing and maiming of children and carrying out 

sexual violence against children.293 The Working Group on Children and 

Armed Conflict, composed of all Security Council member States, can also take 

measures in situations of grave violations against children. These measures 

include making recommendations and issuing public statements, which have 

involved urging armed groups to ‘take immediate and specific measures to put 

an end to and prevent perpetration of sexual violence by members of their 

respective groups’.294 Finally, since the mid-2000s, the Security Council has 

 
290 United Nations Security Council, Resolution 1820, 19 June 2008, U.N. Doc. S/RES/1820, 

para. 1. 

291 Ibid., 

292 United Nations Security Council, Resolution 1379, 20 November 2001, U.N. Doc. 

S/RES/1379, para. 16. 

293 United Nations Security Council, Resolution 1882, 4 August 2009, U.N. Doc. S/RES/1882, 

para. 5(b). 

294 United Nations Security Council, ‘Working Group on Children and Armed Conflict: 

Conclusions on children and armed conflict in Afghanistan’, U.N. Doc. S/AC.51/2011/3, para. 

11. See also, Fatima et al., supra note 9, paras 2.123.6 and 5.88.3. 
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considered that the ‘violation of applicable international law relating to the 

rights and protection of children’ can contribute to the imposition of 

sanctions.295 In 2010, the Security Council noted its specific intention to use 

targeted sanctions in relation to sexual violence by reiterating ‘its intention, 

when adopting or renewing targeted sanctions in situations of armed conflict, 

to consider including, where appropriate, designation criteria pertaining to 

acts of rape and other forms of sexual violence’.296 Targeted sanctions, in the 

form of travel bans and the freezing of assets, have been taken in relation to 

rape and other forms of sexual violence associated with the armed conflicts in 

the Central African Republic,297 South Sudan,298  and the Democratic Republic 

of Congo.299 

 
295 The Security Council expressed the possibility to use sanctions in relation recruitment and 

use of child soldiers in 2004, see, United Nations Security Council, Resolution 1539, U.N. Doc. 

S/RES/1539, 22 April 2004, para. 5(c); and linked it to violations of international law against 

children in 2005, see, United Nations Security Council, Resolution 1612, supra note 216, para. 

9. See also, e.g., United Nations Security Council, Resolution 1882, supra note 293, para. 7(c); 

United Nations Security Council, Resolution 1998, U.N. Doc. S/RES/1998, 12 July 2011, para. 

9(e); United Nations Security Council, Resolution 2068, U.N. Doc. S/RES/2068, 19 September 

2012, para. 3(b); United Nations Security Council, Resolution 2143, U.N.Doc. S/RES/2143, 7 

March 2014, para. 10. The Security Council has also noted that when sanctions are imposed 

their economic and social impact on children is to be considered. See, United Nations Security 

Council, Resolution 1379, supra note 292. 

296 United Nations Security Council, Resolution 1960, U.N. Doc. S/RES/1960, 16 December 

2010, para. 7. 

297 See, e.g., United Nations Security Council, Resolution 2399, U.N.Doc. S/RES/2399, 30 

January 2018, paras 9, 16, 21(c). 

298 United Nations Security Council, Resolution 2206, U.N. Doc. S/RES/2206, 3 March 2015, 

paras 6–8. 

299 See, e.g., United Nations Security Council, Resolution 1807, U.N.Doc. S/RES/1807, 31 

March 2008, paras 9, 11, 13(e); United Nations Security Council, Resolution 2293, U.N. Doc. 

S/RES/2293, 23 June 2016, paras 5, 7(e); On sanctions in relation to sexual violence against 

children see also, Fatima et al., supra note 9, 5.882. In addition, the Security Council has, for 

example, also expressed its ‘intention to consider targeted sanctions’ in relation to sexual 

violence in relation to ISIL and Al-Qaeda, see United Nations Security Council, Resolution 
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2.3 Who Is a Child in International Law? 
When writing on children in international law, it is crucial to define who is 

included in the research – that is, who is considered to be a child in 

international law. One would think that this is an easy question to answer – 

perhaps something that could be dealt with in one sentence. However, this is 

not quite so. The question of who is ‘a child’ in international law is the first 

reflection of the complexity of the question of children in international law. 

When looking for a definition of ‘a child’ in international law, many turn to the 

CRC. The Convention notes that ‘a child means every human being below the 

age of eighteen years unless under the law applicable to the child, majority is 

attained earlier’,300 therefore setting an age limit of 18 years as a definition for 

children. This is sometimes understood to mean that anyone under the age of 

18 is a child in international law.301 However, the definition of the CRC is ‘[f]or 

 
2368, U.N.Doc. S/RES/2368, 20 July 2017, para. 15 and United Nations Security Council, 

Resolution 2610, U.N.Doc. S/RES/2610, 17 December 2021, para.15. 

300 Convention on the Rights of the Child, supra note 157, Art. 1. While the Convention on the 

Rights of the Child includes the exception ‘unless under the law applicable to the child, majority 

is attained earlier’, the Committee on the Rights of the Child has recommended that States 

should extend the rights and protection provided in the Convention to all those under the age 

of 18 years. See, Committee on the Rights of the Child, General Comment No. 5 ‘General 

measures of implementation of the Convention on the Rights of the Child (arts. 4, 42 and 44, 

para. 6)’, U.N. Doc. CRC/GC/2003/5, 27 November 2003;  See also, Susanna Greijer and Jaap 

Doek, Terminology Guidelines for the Protection of Children from Sexual Exploitation and 

Sexual Abuse (2016, ECPAT International) (adopted by the Inter-Agency Working Group on 

Sexual Exploitation and Abuse of Children, Luxembourg, 28 January 2016), hereinafter 

‘Luxembourg Guidelines’, 6. It may also be worth noting that the CRC, or any other 

international convention discussed in this work, does not define the lower age limit for ‘a child’. 

Therefore, it is not defined whether an unborn foetus or even embryo is a child or whether a 

child comes into being at birth. However, I will not go deeper into this discussion as it is not 

relevant to my research. For reference on this matter, see e.g., John Tobin, ‘Justifying children's 

rights’, 21(3) International Journal of Children's Rights (2013), 395–441, 399–400. 

301 See e.g. Human Rights Watch, ‘Protecting Child Victims in Sexual Violence Trials in the DR 

Congo: Suggestions for the Way Forward. Article submitted to the European Union Program 

for the Restoration of Justice in Eastern Congo (REJUSCO)’, 24 November 2009, available at 
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the purposes of the present Convention’,302 rather than a general definition, 

and, as can be seen from the text, it is not a strict boundary and lacks 

precision.303 The age limit of 18 years can, however, also be found in other 

international binding and soft law instruments. For example, the African 

Charter for the Rights and Welfare of the Child defines ‘a child’, for the 

purposes of the Charter, as ‘every human being below the age of 18 years’.304 

The International Labour Organization’s Convention No. 182 on the worst 

forms of child labour305 and the so-called Paris Principles on Children 

Associated with Armed Forces or Armed Groups also follow this definition.306 

There are also human rights instruments that, despite providing protection 

for children, include no definition for ‘a child’.307 John Tobin indicates that the 

 
https://www.hrw.org/news/2009/11/24/protecting-child-victims-sexual-violence-trials-dr-

congo-suggestions-way-forward#_ftnref1, last visited 15 November 2021. The report simply 

states that ‘[u]nder international law, anyone under the age of 18 is a child’, without basing this 

claim on any source in international law. 

302 Convention on the Rights of the Child, supra note 157, Art. 1. 

303 Tobin, supra note 300, 399–400. 

304 African Charter for the Rights and Welfare of the Child, supra note 275, Art. 2. 

305 ILO Convention No. 182 on the Worst Forms of Child Labour, Art.2. 

306 The Paris Principles, Principles and Guidelines on Children Associated with Armed Forces 

or Armed Groups, February 2007, para. 2.0. While not giving a direct definition for a ‘child’, 

the so-called Cape Town Principles define child soldiers as ‘any person under 18 years of age’ 

associated with armed forces or groups. Cape Town Principles and Best Practice on the 

Prevention of Recruitment of Children into Armed Forces and Demobilization and Social 

Reintegration of Child Soldiers in Africa, 30 April 1997, 1. For other sources using 18 years as 

an age limit, see e.g. Luxembourg Guidelines supra note 300, 3; Council of Europe Convention 

on Cyber Crime, ‘the Budapest Convention’, 23 November 2001, Budapest, entry into force 1 

July 2004, ETS No. 185, Art. 9(3) defines ‘a minor’ in relation to child pornography as ‘all 

persons under 18 years of age’; Protocol to Prevent, Suppress and Punish Trafficking in Persons 

Especially Women and Children, supplementing the United Nations Convention against 

Transnational Organized Crime, 15 November 2000, New York, entry into force 25 December 

2003, UNTS vol. 2237, p 319, Art. 3(d). 

307 These include the non-binding Universal Declaration of Human Rights, 10 December 1948, 

217 A (III); as well as binding conventions the International Covenant for Civil and Political 



72 
 

definition of childhood has been made ‘elusive’ due to the lack of definitions 

in international human rights treaties and the room left for States to define 

the beginning and end of childhood themselves. 308 

International humanitarian law instruments were drafted before the CRC, and 

if the human rights definitions can be considered ‘elusive’, international 

humanitarian law instruments are even more so. While international 

humanitarian law refers to the protection of children several times, it does not 

include a set age limit for ‘a child’.309 Several age limits are used in specific 

circumstances, such as 15 years old for the recruitment and use of children in 

armed conflict310 and 12 years old for those who shall be identified with an 

identity disc if separated from their parents,311 as well as 18 years as the 

starting age limit for the death penalty.312 In 1958, it was considered that if no 

other definition is given, the age limit for children should be understood to be 

15 years.313 A vivid example of the challenges of the definition of ‘a child’ in 

international humanitarian law is the commentaries of the two Additional 

Protocols in relation to the age limit for child soldiers, which arrive at different 

conclusions regarding the provision’s meaning. The commentary to the 

Additional Protocol I notes that ‘the limit of fifteen years of age […] seems to 

provide a reasonable basis for a definition’ of a child and that in other parts of 

the Protocol in relation to those under 18 years, the word ‘persons’ is used 

 
Rights, supra note 274; The International Covenant for Economic Social and Cultural Rights, 

16 December 1966, entry into force 3 January 1976, UNTS vol. 993, p. 3. 

308 Tobin, supra note 300, 399–400. 

309 Sivakumaran, supra note 76, 315. 

310 Additional Protocol I, supra note 170, Art. 77; Additional Protocol II, supra note 170, Art. 

4(3)(c). 

311 Geneva Convention IV, supra note 170, Art. 24. 

312 Additional Protocol I, supra note 170, Art. 77(5). 

313 Jean Pictet (ed.), Commentary on the Geneva Conventions of 12 August 1949 Vol. 4: IV 

Geneva Convention Relative to the Protection of Civilian Persons in Time of War (1958, ICRC, 

Geneva), 395; See also, Sivakumaran, supra note 76, 315. 
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rather than ‘children’.314 Yet the same Commentary on the Additional Protocol 

II with regard to the same question notes that because the text states ‘children 

who have not attained the age of fifteen years’, this ‘suggests that there may be 

children over fifteen years’.315 Recently, however, there has been a trend 

towards raising the age limit for children in international humanitarian law to 

18 years.316 

The international criminal instruments do not give a universal definition for 

children either. While the Rome Statute criminalises the recruitment and use 

of children under the age of 15 and the SCSL repeats the provision verbatim,317 

this is not a definition for children but the age limit for the crime of recruiting 

and using children in armed conflicts. Indeed, both Courts use the term 

‘children under the age of fifteen’, which again indicates that there could also 

be children over the age of 15 years. However, the Elements of Crimes of the 

ICC define persons considered to be children as those ‘under the age of 18 

years’ in relation to genocide by forcibly transferring children.318 In addition, 

the Offices of the Prosecutor of both the ICC and the ICTY have indicated that 

they consider children to be those under the age of 18 years old.319 

 
314 Pilloud et al., supra note 252, 898. 

315 Ibid., 1377. 

316 Sivakumaran, supra note 76, 315. 

317 Rome Statute, supra note 150, Art. 8(2)(b)(xxvi) and 8(2)(e)(vii); SCSL Statute, supra note 

272, Art. 4(c). The Statute of the Special Court for Sierra Leone also includes age-limits with 

regard to abuse of girls, but this is done under Sierra Leonean law as the Tribunal was hybrid 

in nature.  

318 ICC Elements of Crimes, supra note 147, Art. 6(e). 

319 The Office of the Prosecutor of the International Criminal Court has stated that it ‘considers 

“children” to be persons who have not yet attained the age of eighteen’ and refers to human 

rights treaties, Article 24 of the Rome Statute and the relevant parts of the Elements of Crimes 

of the Court for support. International Criminal Court, the Office of the Prosecutor, ‘Policy on 

Children’ (November 2016) (hereinafter ICC OTP Policy on Children), para. 16 and fn. 24. The 

Office of the Prosecutor of the ICTY noted in Kunarac et al., that the Convention on 

the Rights of the Child ‘defines a child as a person under eighteen years of age unless 
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As can be seen above, no universal definition of ‘a child’ exists in international 

law. John Tobin has further noted that ‘the concept of childhood is a constant 

feature of the international legal landscape but its conception differs’, which, 

in his view, is a reflection of the changing conception of childhood.320 In this 

thesis, therefore, I mainly consider that children are those who have not 

reached the age of 18 years old, especially in situations in which, for example, 

the case law does not define who are, in the view of the court, considered 

children. However, it is important to recognise the indeterminacy of 

international law in this sense, and I will return to these questions of 

definition when necessary.  

2.4 Concluding Remarks 
When looking at the rather vast amount of regulation presented above, it is 

easy to conclude that sexual violence in armed conflicts in general, as well as 

against children specifically, is covered in international law.321 There are both 

instruments and mechanisms to tackle the issue. Several conventions state 

that children are to be protected from sexual violence – either in all situations 

or in armed conflict specifically. There are courts and other mechanisms to 

ensure accountability if sexual violence is committed. However, how does this 

vast amount of material actually keep children safe from sexual violence in 

armed conflicts, or does it at all? Where does the assumption that sexual 

violence against children should be regulated – or, at least, understood – 

differently or separately from that committed against adults originate? This 

 
under the applicable law, majority is attained earlier’ and further noted that in 

Yugoslavia, the age of majority was 18 years old. Prosecutor v. Dragoljub Kunarac, 

Radomir Kovač, Zoran Vukovič, Prosecutor’s Final Trial Brief, Case No. IT-96-23-T/IT-96-

23/1-T, 8 November 2000 (hereinafter Kunarac et al., Prosecutor’s Final Trial Brief), para. 954 

and fn. 2044. 

320 Tobin, supra note 300, 399–400. 

321 Gaggioli, supra note 152, 503–538, 505. 
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last question needs clarifying before moving on to problematising the question 

of the protection of children from sexual violence in armed conflicts.    



76 
 

3  
Conceptions of Childhood 

‘Childhood’ is a core concept in international law when determining who is 

entitled to the special protections provided by law.322 However, its importance 

is not restricted to defining when childhood ends. Its conception is also 

important for explaining the assumptions of childhood and the way these 

assumptions are reflected in the interpretations of children and laws related 

to children, as well as how the interpretations in turn influence conceptions of 

childhood. Childhood is a peculiar conception because each one of us has 

experience of it or is currently experiencing it, and everyone believes that they 

have an idea of what childhood is. The topic of my thesis, sexual violence 

against children in armed conflict, as well as the fact that there are special 

provisions protecting children from sexual violence in armed conflict, 

suggests that there is something inherent in childhood that separates it from 

adulthood, that it requires a special or different kind of attention and that we 

are able to grasp it and make law of it. However, childhood is a social construct 

and many attributes often considered naturally connected with childhood are 

social constructs and – at least in their origins – essentially Western.  

In this chapter, I map the ideas that constitute the dominant ideas of 

childhood and, in particular, those that closely influence the way sexual 

violence against children in armed conflict is treated in international law. I 

start by discussing what it means for childhood to be considered a social 

construct and how this idea, with its roots mostly in the latter half of the 

twentieth century, has challenged the image of childhood as a universal and 

natural phenomenon. I then move on to discuss four conceptions of 

childhood: the ‘evil child’, with its roots in the Christian ideas of the child as 

 
322 Jenny Kuper, International Law Concerning Child Civilians in Armed Conflict (1997, 

Clarendon Press, Oxford), 14. 
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the carrier of the original sin; the ‘innocent child’,323 attributed to the 

philosophy of Jean-Jacques Rousseau; the ‘developing child’, in which the 

child is seen as naturally developing towards adulthood; and finally, what is 

here called the ‘sociological child’, which questions universal images of 

childhood. While not identical to, my categorisation of the conceptions of 

childhood relies on and is in debt to those of Chris Jenks.324 The conceptions 

may sound theoretical in nature, but they are highly influential. They do, can 

and have influenced the way children are seen in society. They affect the 

discourse on children and influence the way children are treated. They are, 

then, ‘immensely powerful’ images.325 Therefore, I last discuss the influence 

of these conceptions and, in particular, the tensions that emerge from them in 

relation to sexual violence against children.  

3.1 Childhood as a Social Construct 
At the core of the idea of childhood as a social construct is the notion that 

childhood is not a natural phenomenon and concept but rather a conception. 

 
323 ‘Innocent’ in relation to armed conflict is also used for civilians and women. While 

recognising this, my thesis, however, concentrates only on the idea of innocence in relation to 

children. Considering the similarities and differences of the conception of innocence in relation 

to different categories of people would require separate research. 

324 The conceptions used here are not the only ones that have been identified. For example, 

Chris Jenks categorises conceptions of childhood into two main groups with subcategories. His 

main groups are the ‘pre-sociological child’ and ‘sociological child’. Under the ‘pre-sociological’ 

child, he includes the evil child, the innocent child, the immanent child (the Lockean child), the 

naturally developing child and the unconscious child (the Freudian child). Under the 

‘sociological child’, he includes the socially developing child, the socially constructed child, the 

tribal child, the minority group child and the social structural child. Jenks’s categorisation is a 

thorough one as a theoretical introduction for a book on childhood in general. I have chosen to 

concentrate on conceptions that particularly influence sexual violence against children and 

have also used somewhat wider categories. For example, I include Locke’s conception as a 

prelude to the innocent child and Freud’s conception under the developing child. Chris Jenks, 

‘Sociological Perspectives and Media Representations of Childhood’ in Julia Fionda (ed.), Legal 

Concepts of Childhood (2001, Hart Publishing, Oxford and Portland), 23–42. 

325 Chris Jenks, Childhood (Second Edition, 2005, Routledge, London), 65. 
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Historian Philippe Ariès, who initiated the discussion on the ‘invention of 

childhood’, was instrumental in the development of the idea that childhood 

has not always been seen in the same way and is not a universal concept.326 

When childhood is considered a social construct, a differentiation is made 

between ‘a child’ and ‘childhood’. Traditionally, ‘a child’ as a natural kind has 

been distinguished from ‘childhood’ as a social kind.327 In short, ‘a child’ is the 

natural kind and considered the smaller, younger human being, whereas 

‘childhood’ is the social kind and considered a social construct that refers to a 

specific and separate social group.328 While the ‘biological immaturity’ of a 

child is seen as universal, ‘childhood’ is seen as neither natural nor 

universal.329 Instead, ‘the ways in which [the] immaturity is understood is a 

fact of culture […]. [C]hildhood is both constructed and reconstructed both for 

and by children.’330 Therefore, while children have always been a feature of 

human society,331 the understanding of childhood – a social conception – has 

varied. Some writers consider it, therefore, more appropriate to speak of 

‘childhoods’ rather than ‘childhood’.332 Childhood is a social phenomenon 

 
326 Philippe Ariès, Centuries of Childhood (1960/1996 , Pimlico, London); Archard, supra note 

91, 29; Allison James and Alan Prout, ‘Introduction’ in Allison James and Alan Prout (eds), 

Constructing and Reconstructing Childhood Contemporary issues in the sociological study of 

childhood (3rd ed., 2015, Routledge, London), 1–5, 2.   

327 Archard, supra note 91, 29–31. 

328 Diana Gittins, ‘The Historical Construction of Childhood’ in Mary Jane Kehily (ed.), An 

Introduction to Childhood Studies (London, Open University Press, 2015), 34–47, 36. 

329 James and Prout, supra note 326, 3. 

330 Allison James and Alan Prout, ‘A New Paradigm for the Sociology of Childhood? Provenance, 

Promise and Problems’ in Allison James and Alan Prout, Constructing and Reconstructing 

Childhood. Contemporary Issues in the Sociological Study of Childhood (3rd Ed., 2015, 

Routlegde, London), 6–28, 7. While it is generally considered that children have and should 

have a role in construction of childhood and not just subjects of adult constructs it is hard to 

see this taking place in the world of international law that is essentially defined by adults. 

331 See, e.g. Jenks, supra note 325, 90. 

332 Allison James and Alan Prout, ‘Preface to Second Edition’ in Allison James and Alan Prout, 

Constructing and Reconstructing Childhood. Contemporary Issues in the Sociological Study 
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based on its relationship to adults and defined in relation to adulthood, while 

adults, in turn, are defined in relation to children.333  

As childhood is not universal, it has been seen as an idea that ‘appears as a 

specific structural and cultural component of many societies’334 and varies 

according to time and place.335 The socially constructed ‘childhood’ is formed 

by and represented in ‘social institutions, cultural representations, discourse 

and practices’.336 While considering childhood a relative rather than universal 

state may once have been somewhat revolutionary, seeing it as a social 

construct has since – at least in social sciences –become ‘customary’.337 

Despite variations in the conception of childhood, childhood itself is a 

permanent structure of society; while generations of children enter adult life 

 
of Childhood (3rd Ed., 2015, Routlegde, London), xi–xvii, xii. However, this view has also been 

challenged. Qvortrup questioned the notion that childhood researchers should discuss 

childhoods in the plural; He noted that, in his consideration of science as ‘generalising 

endeavour’, it would be important to first discover the common aspects of childhood to 

understand what childhood is and only then to move to deconstructing it according to variables. 

Qvortrup has emphasised that childhood is also a structure that includes universal factors and 

that the idea of childhood as a marginalising structure should not be forgotten in the name of 

individual childhoods. Jens Qvortrup, ‘Societal Position of Childhood: The International 

Project Childhood as a Social Phenomenon’, 1 Childhood (1993), 119–124, 121; See also, Adrian 

L. James, ‘Competition or Integration? The Next Step in Childhood Studies?’, 17 Childhood 

(2010), 485–499, 487–489. 

333 Marjatta Bardy, ‘Lapsuus, aikuisuus ja yhteiskunta’ in Marjatta Bardy (ed.) Lastensuojelun 

ytimessä (4th ed., 2013, Juvenes Print – Suomen Yliopistopaino Oy, Tampere), 49–78, 50. 

334 James and Prout, supra note 330, 8–9. 

335 Mary Jane Kehily, ‘Understanding Childhood. An Introduction to Some Key Themes and 

Issues’ in Mary Jane Kehily (ed.), An Introduction to Childhood Studies (2015, Open University 

Press, London), 1–16, 6; Colin Heywood, A History of Childhood (2001, Polity Press, 

Cambridge), 9. 

336 Martin Woodhead, ‘Childhood Studies: Past, Present and Future’ in Mary Jane Kehily (ed.), 

An Introduction to Childhood Studies (2015, Open University Press, London), 19–33, 19–20. 

337 Tobin, supra note 300, 399. 
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and leave childhood behind, the structure of childhood remains as new 

generations of children enter childhood.338 

Drawing a strict line between ‘child’ and ‘childhood’ is not necessarily the most 

fruitful approach. As David Archard explains, ‘a child’ includes elements of the 

social kind, such as the idea of when immaturity ends, and ‘childhood’ is also 

‘marked by biological immaturity’; therefore, the existence of the natural kind 

cannot be fully removed from the social construct.339 Archard then 

differentiates between the ‘concept of childhood’ and ‘conception of 

childhood’. Borrowing from John Rawls’s theory of justice and ideas on the 

difference between ‘concept’ and ‘conception’, Archard argues that ‘[t]he 

concept of childhood requires that children [are] distinguishable from adults 

in respect of some unspecified set of attributes’, whereas ‘a conception’ of 

childhood specifies the attributes – in other words, differences – that 

distinguish childhood from adulthood. 340 Therefore, every rule of 

international law that differentiates between adults and children recognises 

the concept of childhood.  

My research considers the different conceptions of childhood reflected in the 

way international law deals with sexual violence against children in armed 

conflict. Several factors influence and shape childhood, including law and 

 
338 Jens Qvortrup, ‘Childhood as a Structural Form’ in Jens Qvortrup, William A. Corsaro and 

Michael-Sebastian Honig (eds), The Palgrave Handbook of Childhood Studies (2009, Palgrave 

Macmillan, Basingstoke), 21-33, 25-27; see also Charlotte Hardman, ‘Can There Be an 

Anthropology of Children’, 8 Childhood ([1973] 2001), 501–517, 504. 

339 Archard, supra note 91, 31. Furthermore, social factors may also influence matters that are 

traditionally considered as natural. For example, under stressful and precarious circumstances 

in mid-childhood the changes may even be physical, such as earlier puberty. See, David Lancy, 

The Anthropology of Childhood: Cherubs, Chattel, Changelings (2014, Cambridge University 

Press, Cambridge), 7–8. 

340 Archard, supra note 91, 31–34. 
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policy,341 and law can be seen as ‘one of the main regulatory devices that shape 

the space of childhood’.342 The influence of international law on 

understandings of childhood – in particular, in universally spreading 

conceptions of childhood that have their roots in the Western world– has been 

recognised many times.343 The relationship between social constructs and law 

is bidirectional: social constructs influence law, and law influences social 

constructs. Therefore, not only the existing conceptions of childhood influence 

international law, but also the way conceptions of childhood are used in 

international law influences the conceptions of childhood – and, through this, 

the realities of children. 

Finally, childhood is not the only structure – or variable – impacting the lives 

of children but is closely connected to and intersects with other ‘variables’, 

such as gender, race, ethnicity and class,344 which together impact the lives of 

persons. As with these other variables, childhood, in this sense, is considered 

to include a power relationship: the relationship between adults and children 

 
341 James, supra note 332, 493; Allison James and Adrian James, Key Concepts in Childhood 

Studies (2nd Edition, 2012, SAGE Publications, London), 15. 

342 Allison James, Penny Curtis and Joanna Birch, ‘Care and Control in the Construction of 

Children’s Citizenship’ in Antonella Invernizzi and Jane Williams (eds), Children and 

Citizenship (2008, SAGE Publications, London), 85–96, 88. 

343 See e.g., Erica Burman, Deconstructing Developmental Psychology (2nd Ed., 2007, 

Routledge, Hove), 4–5; See also, Karl Eric Knutsson, Children: Noble Causes or Worthy 

Citizens? (1997, Routledge and Unicef, Oxon), 3. 

344 James and Prout, supra note 326, 3–4; Allison James and Adrian James, ‘Introduction: The 

Politics of Childhood – An Overview’ in Jim Goddard, Sally McNamee, Adrian James and 

Allison James (eds.), The Politics of Childhood. International Perspectives, Contemporary 

Developments (2005, Palgrave MacMillan, Basingstoke), 3–12, 4; Berry Mayall, Towards a 

Sociology for Childhood. Thinking from Children’s Lives (2002, Open University Press, 

Ballmoor), 1; Burman, supra note 343, 7; Heywood, supra note 335, 4. On challenges in taking 

account the different ‘variables’ in research, see, Leena Alanen, ‘”Intersectionality” and other 

challenges to theorizing childhood’, 23(2) Childhood (2016), 157–161.  
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is hierarchical and essentially a structure of using power and control.345 The 

inequality in general and in relation to sexual violence in particular can be 

compared to feminist arguments on relationships between men and women. 

The main explaining factor for sexual abuse committed by males against 

females is the inequality of sexes; in the case of the sexual abuse of children, 

that inequality is often doubled by the inequality between adults and 

children.346 Therefore, sexual violence against children can be seen as the 

extreme of the power relationship between adults and children.347 

3.2 Conceptions of Childhood 
With the premise that there is no one universal conception of childhood now 

established, I will move on to historical and modern conceptions of childhood 

that have significantly influenced understandings of childhood in the Western 

world and, in particular, how sexual violence against children is understood.  

3.2.1 The Evil Child 
One image of childhood that has had an impact on how we see sexual violence 

against children is that of ‘the evil child’. In this image, the child is seen as 

innately evil, corrupted and unreliable. As Chris Jenks observes, the 

conception of the evil child ‘rests upon the assumption of an initial evil, 

corruption, baseness, disruption and incompetence as being primary 

elements in the constitution of the child’.348 The roots of this conception are 

in Christianity,349 with the conception of children as evil based on the idea of 

 
345 See e.g. Allison James, Chris Jenks and Alan Prout, Theorizing Childhood (1998, Polity 

Press, Cambridge), 7; Leena Alanen, ‘Rethinking Childhood’, 31 Acta Sociologica (1988), 53–

67, 58. 

346 Archard, supra note 91, 229. 

347 See, Diana Gittins, The Child in Question (1998, Palgrave Macmillan, Basingstoke), 178. 

348 Jenks, supra note 324, 23. 

349 However, it needs to be noted that this was not the only way of seeing children in 

Christianity, and it would be a rather sweeping claim to say that childhood was viewed as a 

period of evilness by all Christians. Childhood was also considered a cherished period in human 

life, and both Christianity and Judaism had influence on growing respect for childhood, with 
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children as carriers of the original sin. This conception originates in Augustine 

of Hippo’s view of original sin; Augustine defines children ‘as born weak and 

innately born to sin and corruption’.350 It can later be seen, inter alia, among 

Calvinists, Puritans and Catholic reformers, and it gained significance among 

Conservatists.351 Several historians have discussed the particular role of 

original sin in conceptions of childhood. For example, in sixteenth- and 

seventeenth-century England, the conception of the evil child was particularly 

prevalent in Calvinism and its Puritan tradition,352 and the view that infants 

were ‘born as “filthy bundles of original sin” or “young vipers”’ continued into 

the eighteenth century.353 For children to grow into acceptable adults, these 

‘evil’ tendencies needed to be removed through restriction, discipline and 

 
even the smallest children starting to be seen as ‘created in the image of God’ as well as 

‘intermediates between Heaven and Earth’, Heywood, supra note 335, 19; Éric Berthon, ‘Le 

sourire aux anges: enfance en spiritualité au moyen age’, 25 Médiévales (1993), 93-111. On 

differing images of childhood in religion see also, Gittins, supra note 328. However, as shown 

later, the image of the evil childhood significantly influences how sexual violence 

against children is perceived, and, therefore, I concentrate on that image. 

350 Gittins, supra note 347, 22–23. While Augustine of Hippo considered that children were not 

innocent, he did not support harsh treatment of children. For a detailed account of Augustine’s 

views on childhood, see e.g., Martha Ellen Stortz, ‘”Where or When Was Your Servant 

Innocent?” Augustine on Childhood’ in Marcia J. Bunge (ed.), The Child in Christian Thought 

(2001, Wm. B. Eerdmans Publishing Co., Grand Rapids), 78–102. In addition to Augustine, the 

philosophical ‘antecedent’ for the evil child has been found in Thomas Hobbes’s Leviathan, 

even though he did not dedicate much space to ideas on childhood. See, Thomas Hobbes, 

Leviathan (1651/2018, Lerner Publishing Group, Minnesota), in particular 152; see also, Jenks, 

supra note 324, 24. 

351 See e.g., Gittins, supra note 347, 22–23; Heywood, supra note 335, 26, 38. 

352 Lawrence Stone, The Family, Sex and Marriage in England, 1500–1800 (1977, Harper & 

Row cop), 406; See also, Linda A. Pollock, ‘Foreword’ in Marilyn R. Brown (ed.), Picturing 

Children: Constructions of Childhood between Rousseau and Freud (2017, Routledge, New 

York), xv–xix, xvi. 

353 Heywood, supra note 335, 22; Catherine A. Brekus, ‘Children of Wrath, Children of Grace: 

Jonathan Edwards and the Puritan Culture of Child Rearing’ in Marcia J. Bunge (ed.), The Child 

in Christian Thought (2001, Wm. B. Eerdmans Publishing Co., Grand Rapids), 303–304. 
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punishment.354 To avoid hell, children in the Puritan tradition were raised ‘in 

a climate of fear’,355 which included physical punishment to keep children 

from sin.356 The notion of children as bearers of the original sin also carried 

with it a strong emphasis on morality,357 and to ward off deprivation of 

children everything frivolous was rejected.358  

While it has been recognised that the image of Puritans ‘beating their children 

without mercy for the sake of their souls’ is oversimplified,359 it is usually the 

Puritans who are seen as the proponents of the idea of children as the bearers 

of the original sin and of the strict discipline of children.360 While Puritans 

may have been a minority in England, they were a vocal group and left behind 

numerous records. It is, however, unclear how much their views affected the 

 
354 See e.g., Jenks, supra note 324, 23; Richard P. Heitzenrater, ‘John Wesley and Children’ in 

Marcia J. Bunge (ed.), The Child in Christian Thought (2001, Wm. B. Eerdmans Publishing Co., 

Grand Rapids), 279–299, 280. 

355 Brekus, supra note 353, 304. 

356 See e.g., Gittins, supra note 328, 41–42; James, Jenks and Prout, supra note 345, 10–11; 

Jenks, supra note 311, 63. 

357 Gittins, supra note 328, 40. 

358 Ibid., 40. 

359 Roger Cox, Shaping Childhood: Themes of Uncertainty in the History of Adult-Child 

Relationships (1996, Routledge, London), 29, see also, 11, 15. There is some debate regarding 

whether the original sin led to harsh punishments for children and how widely the original sin 

theory was used to justify violence against children among Calvinists and Calvinist Puritans. 

However, it seems generally accepted that while not all Calvinists may have subscribed to these 

views, they existed in the movement. See e.g., Barbara Pitkin, ‘“The Heritage of the Lord”: 

Children in the Theology of John Calvin’ in Marcia J. Bunge (ed.), The Child in Christian 

Thought (2001, Wm. B. Eerdmans Publishing Co., Grand Rapids), 160–193, 190 and the 

references therein and Heitzenrater, supra note 354, 280–282. 

360 Yet, R. Danielle Egan and Gail Hawkes have noted that ‘[t]he Puritan child was neither 

inherently evil nor inherently good, yet it possessed the capacity to respond to outside 

influences for good or ill’ but they do not deliberate where this is based on. R. Danielle Egan 

and Gail Hawkes, Theorizing the Sexual Child in Modernity (2010, Palgrave Macmillan, New 

York), 17. 
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lives and views of the majority.361 Nevertheless, as shown later, the idea of 

children as evil still influences the way we see (at least some) children. Ideas 

that children were innocent and weak also appeared in this era but carried 

different meanings. In certain Puritan traditions, the child was seen as a weak 

being, but instead of this being a sign of the child’s vulnerability, it indicated 

that children were prone to corruption and evil.362 Similarly, the innocence of 

children at the time was considered to facilitate children’s ‘liability to sin’, 

which led to the repression of children.363 The idea that children are evil 

remains a powerful tool ‘in explaining childhood transgression’, and this 

transgression is seen as a failure of the ‘adult world’ to keep children on the 

right path and away from ‘dangerous places’. Not only do these transgressions 

threaten the well-being of children but also – and, as Jenks has argued, 

‘perhaps more significantly’ – the ‘stability’ of the adult world.364 

3.2.2 The Innocent Child 
The innocent child is the conception of childhood seen as the basis of modern 

Western understanding of childhood. This conception is considered a creation 

of the Enlightenment and, in particular, of Jean-Jacques Rousseau. The idea 

of the child as an innocent has also been connected to Romanticism, with its 

angelic imagery of childhood.365 Several key changes in understanding of 

childhood took place during – and before – the Enlightenment to the extent 

that the roots of modern childhood have been seen to be in ‘the child of the 

Enlightenment’.366 The Enlightenment, an era perhaps best described as a ‘set 

of attitudes’367 or an ‘intellectual enterprise’,368 rather than an event, turned 

 
361 Stone, supra note 352, 13. 

362 Heywood, supra note 335, 22. 

363 Stone, supra note 352, 14. 

364 Jenks, supra note 324, 24. 

365 See, e.g., Kehily, supra note 335, 15.  

366 Cox, supra note 359, 46. 

367 Ronald S. Love, The Enlightenment (2008, Greenwood Press, Westport and London), xiii, 1. 

368 Cox, supra note 359, 8-9. 
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the gaze to human reason, criticism, questioning of the existing and 

‘[challenging] the intellectual authority of tradition, the Christian past, and 

the institutional church’.369 At the same time, arguments for a new 

understanding of human nature emerged, including that humans had a ‘moral 

sense’ and were not inherently selfish.370 As ‘theological and teleological 

certainties’ were questioned, the interest of philosophers turned also to 

children and their changing as well as ‘changeable’ nature.371 Attention then 

shifted to the inherent potential and qualities of children.372 In particular, two 

philosophers of the seventeenth and eighteenth centuries, John Locke and 

Jean-Jacques Rousseau, are seen as crucial in the development of the modern 

idea of childhood. Therefore, before turning to Rousseau and his ‘innocent 

child’, I will say a few words about John Locke, who paved the way for the 

secular idea of childhood that is the basis of the modern idea of childhood.373  

John Locke considered children to be distinctly different from adults.374 

Instead of being loaded with original sin at birth, he saw children as 

‘[t]ravellers newly arrived in a strange [c]ountry, of which they know 

nothing’.375 To Locke, children were born without innate knowledge, as blank 

 
369 Love, supra note 367, xiii, 1. 

370 Brekus, supra note 353, 308. 

371 Cox, supra note 359, 48; See also, Egan and Hawkes, supra note 360, 17. 

372 Egan and Hawkes, supra note 360, 17. 

373 Larry Wolff, ‘Childhood and the Enlightenment. The Complications of Innocence’ in Paula 

S. Fass (ed.) The Routledge History of Childhood in the Western World (2013, Routledge, Oxon 

and New York), 78-99, 89; While Locke is seen as paving way for secular conceptions of 

childhood and as separating the idea of childhood from original sin, it should be noted that 

Locke’s thinking in general is seen as drawing from Christian frame. See, Martti Koskenniemi, 

‘Foreword’ in Pamela Slotte and Miia Halme-Tuomisaari, Revisiting the Origins of Human 

Rights (2015, Cambridge University Press, Cambridge), ix–xvii, xiii. 

374 John Locke, Some Thoughts Concerning Education (Edited with Introduction, Notes, and 

Critical Apparatus by John W. and Jean S. Yolton, 1989, Clarendon Press, Oxford), §81. 

375 Ibid., §120. 
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slates,376 and gained knowledge only through experience.377 Locke did 

consider that children have ‘a right to be nourished and maintained by their 

parents’ because of their weakness and ‘[inability] to provide for 

themselves’.378 Locke’s children, then, had a natural right to be ‘cared for and 

protected’,379 and in his view, their parents were naturally inclined to do so.380 

Despite the change in views on childhood and the rejection of the original sin, 

Locke did not consider children to be innately good or innocent.381 It was Jean-

Jacques Rousseau who famously introduced the image of childhood as 

innocent and naturally good. 

Almost a hundred years after Locke wrote Some Thoughts Concerning 

Education, Jean-Jacques Rousseau published Émile or on Education (Émile 

ou de L’Éducation) in 1762. Émile can be seen as Rousseau’s response to 

Locke.382  Rousseau’s work marks, for many, the birth of the (Western) 

 
376 It should be noted that Locke’s blank slate means that children are born without ideas 

instead of that ‘the child is simply a product of his or her environmental influences’. Locke 

considered that children were born with certain characteristics and innate capacities. Robert 

Duschinsky, ‘Tabula Rasa and Human Nature’, 87 Philosophy (2012), 509–529, 515–518. 

377 John Locke, ‘An Essay Concerning Human Understanding’ in John Locke, The Philosophical 

Works and Selected Correspondence of John Locke (InteLex Corporation, 1995).  

378 John Locke, Two Treatises on Government (2000, McMaster University, Hamilton), First 

Treatise, §89; Second Treatise, 58. Parents’ obligation was restricted by the notion that they are 

obliged to do so ‘as far as the conditions of their parents can afford it.’ 

379 Archard, supra note 91, 11–12. 

380 Locke, supra note 378, §56. 

381 Locke, supra note 374; Archard, supra note 91, 6; Jenks, supra note 324, 28. 

382 Rousseau worked with similar themes in Social Contract, published in 1762, which he 

opened with the notion that ‘[m]an is born free, and everywhere he is in chains’. Jean-Jacques 

Rousseau, Social Contract (translated with an historical and critical introduction and notes by 

Henry J. Tozer, 1895, Swan Sonnenschein & Co, New York), 100. This is not surprising as for 

Rousseau, his work on childhood was not separate from but an aspect of his political ideas. As 

Rousseau considered that society enslaves men, he believed the upbringing of children should 

concentrate on following ‘the patterns of nature’ rather than the patterns of civil society. Jean-

Jacques Rousseau, Rousseau, Judge of Jean-Jacques, Dialogues in Roger D. Masters and 

Christopher Kelly (eds.) The Collected Writings of Rousseau (Vol 1, Translated by Judith R. 
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‘modern child’.383  In Émile, Rousseau considered what and who children are 

and that they should not only be seen as the adults (or men, as Rousseau 

wrote) they grow up to be.384 Rousseau recognised ‘the child as a child’ and 

believed childhood was a specific and important period of life, which, in his 

view, was to be happy.385 While seeing the child as a child has sometimes been 

interpreted as holding childhood in higher value than adulthood, David 

Archard has noted that Rousseau’s view only meant that ‘childhood had its 

place in the order of human life’. 386  At the same time, ‘adulthood remained 

primary’, and childhood is, for Rousseau, that ‘which is not adulthood, which 

is prior and a preparation for it’. According to Archard, for Rousseau, 

childhood is not superior or even equal in relation to adulthood.387 Yet 

Rousseau’s idea of childhood enabled the development of the modern 

conception of childhood388 and brought up issues in relation to children ‘that 

 
Bush, Christopher Kelly and Roger D. Masters, University Press of New England, Hanover and 

London, 1990), 211; See also, Egan and Hawkes, supra note 360, 21–22. 

383 Jenks, supra note 325, 103; Archard, supra note 91, 34. 

384 Gertrude Lenzer, ‘Images toward the Emancipation of Children in Modern Western Culture’ 

in Jonathan Todres and Shani M. King, The Oxford Handbook of Children's Rights Law (2020, 

Oxford University Press, Oxford), 16. 

385 Jean-Jacques Rousseau, Émile or On Education (translated by Barbara Foxley, 1989, J.M. 

Dent & Sons Ltd., London), 2; Archard, supra note 91, 34; Robbie Duschinsky, ‘Augustine, 

Rousseau, and the Idea of Childhood’ The Heythrop Journal (2013), 77–88, 77. However, while 

Rousseau’s views are often discussed as views on children, his main considerations in Émile 

applied to boys, not to all children. He had separate views on girls and emphasised that in girls’ 

education, the ‘characters of her sex’ should be taken into account. These, for Rousseau, 

included the weakness and passiveness of women, their submissiveness to men and the fact that 

for a woman ‘what people think of her matters as much as what she really is’.  Therefore, women, 

for Rousseau, are to learn that they are always ‘the subject to the judgments of men’. Rousseau, 

supra note 385, 392; Geraint Parry, ‘Émile: Learning to be Men, Women and Citizens’ in Patrick 

Riled (ed.), Cambridge Companion to Rousseau (2001, Cambridge University Press, 

Cambridge), 262. 

386 Archard, supra note 91, 48. 

387 Ibid. 

388 Ibid., 35. 
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have remained prominent ever since’.389 Not only was childhood a special 

phase in human life for Rousseau, but he considered it to be an era of 

innocence and innate goodness. He famously opened Émile with the words, 

‘Tout est bien, sortant des mains de l’Auteur des choses; tout dégénere entre 

les mains de l’homme.’390 This has been translated as, ‘Everything is good as 

it leaves the hands of the Author of Nature; but everything degenerates in the 

hands of man.’391  

Rousseau, therefore, considered the child to be an innocent being, who is born 

naturally good and is only corrupted by their contact with the adult world.392 

Rousseau’s child was a ‘moral innocent’:393 ‘angelic, innocent and untainted 

by the world which they have recently entered’.394 For Rousseau, Émile was a 

treatise ‘on the original goodness of man, destined to show how vice and error, 

foreign to his constitution, enter it from outside and insensibly change him’.395 

Because the corruption of children was now an external factor, the 

responsibility for the protection of the innocent lay with educators and 

parents, who could no longer hide behind the original sin of children. Rather, 

the retention of innocence as well as the well-being of children was the 

responsibility of those raising and educating the child.396 Rousseau’s child, 

therefore, brought about ‘the belief that children are everybody’s concern and 

that they constitute an investment in the future’.397 Rousseau’s work was later 

used in the Romantic discourse of childhood, which similarly saw children as 

 
389 Wolff, supra note 373, 78. 

390 Jean-Jacques Rousseau, Émile ou de l'education (Nouvelle ed. 1904, Garnier, Paris), 1. 

391 Jean-Jacques Rousseau, Emile (translated by William H. Peyne, 1909, D. Appleton and 

Company, New York), 1; See also, Rousseau, Social Contract, supra note 382, 100.  

391 Chris Jenks, supra note 325, 103; Archard, supra note 91, 34. 

392 Rousseau, supra note 385. 

393 Archard, supra note 91, 34. 

394 Jenks, supra note 325, 64–65. 

395 Rousseau, Rousseau, Judge of Jean-Jacques, supra note 382, 213. 

396 Jenks, supra note 324, 27; See also, Pollock, supra note 352, xix. 

397 Jenks, supra note 324, 27. 



90 
 

embodying a ‘state of innocence, purity and natural goodness that is only 

contaminated on contact with the corrupt outside world’. In Romanticism, the 

purity of children was, therefore, to be ‘respected and protected’.398 In short, 

Rousseau created the conception of childhood in which children are innocent, 

vulnerable and to be protected from the harms of the adult world. While this 

conception has mostly been viewed as secular and that ‘innocence’ before 

Rousseau had a different meaning,399 it is worth noting that Archard finds the 

roots of the innocent child in Christianity, which positions children as closest 

to nature and corrupted by society. He considers that it is an inherent 

contradiction in Christianity to place the innocent child in contrast to the evil 

child, the original sinner.400  

A particularity of childhood that Rousseau is credited for is the idea of 

children’s asexuality. Rousseau’s childhood was ‘a paradise of goodness and 

asexual innocence’.401 While sexuality and particularly sex in marriage was 

governed by ‘canonical law, the Christian pastoral and civil law’, before the 

eighteenth century, there was ‘indifference regarding the sexuality of 

children’.402 Rousseauian innocence was, however, closely connected to 

asexuality, and Western society began to isolate children ‘from the world of 

adults’.403  This included repressing the sexuality of children and placing them 

under strict supervision. This attitude has, according to Heywood, remained 

ever since.404 Therefore, while innocence became a fundamental character of 

childhood, it was always attached to vulnerability and the need for 

 
398 Kehily, supra note 335, 5. 

399 See e.g., Pollock, supra note 352, xvi. 

400 Archard, supra note 91, 50. 

401 Duschinsky, supra note 385, 77. 

402 Michel Foucault, The History of Sexuality. Volume I, An Introduction (Translated by Robert 

Hurley, 1978, Penguin Books, London), 36-42; See also, Sterling Fishman, ‘The History of 

Childhood Sexuality’, 17 Journal of Contemporary History (1982), 269–282, 270. 

403 Heywood, supra note 335, 38.  

404 Ibid. Colin Heywood has identified that a change to this direction happened already in the 

sixteenth and seventeenth centuries. 
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protection.405 At the same time, it was evident from the beginning that the 

concept of innocence was ambivalent and potentially led to the sexualisation 

of children instead of the opposite. Indeed, it has been argued that the whole 

idea of childhood innocence has, from the beginning, been ‘provocative’.406  

While Locke and Rousseau are credited as being the inventors of modern 

childhood, these ideas were already circling in society at the time of their 

writing.407 Therefore, it is impossible to determine the extent to which they are 

responsible for spreading these ideas. It is also debated how soon and to what 

extent Rousseau’s ideas influenced notions of childhood or the reality in which 

children lived.408 Rousseau has been seen both as the main figure behind the 

 
405 Wolff, supra note 373, 95. 

406 Ibid., 85–88. 

407 See e.g. J.H. Plumb, ‘The New World of Children in Eighteenth-Century England’, 67 Past 

and Present (1975), 64–95, 67–69; John W. Yolton and Jean S. Yolton, ‘Introduction’ in John 

Locke, Some Thoughts Concerning Education (Edited with Introduction, Notes, and Critical 

Apparatus by John W. and Jean S. Yolton, Oxford, Clarendon Press 1989), 8–12; Margaret J.M. 

Ezell, ‘John Locke’s Images of Childhood: Early Eighteenth Century Response to Some 

Thoughts Concerning Education’ 17 Eighteenth-Century Studies (1983-1984), 139–155, 141; 

Cox, supra note 359, 53–54; Parry, supra note 385, 248, 255; See also, Archard, supra note 91, 

50. For example, Rousseau’s most famous line in Émile, ‘Tout est bien, sortant des mains de 

l’Auteur des choses; tout dégénere entre les mains de l’homme’, had appeared almost verbatim 

in a text that English playwright Aphra Behn wrote in her play Ooronoko in 1688, therefore 

conceptualising the key idea of Émile decades before Rousseau wrote it. Rousseau, supra note 

390, 1. This has been translated both directly as ‘Everything is good as it leaves the hands of the 

Author of things; everything degenerates in the hands of man’ See quote in Archard, supra note 

91, 50, and as God makes all things good; man meddles with them and they become evil.’ 

Rousseau, supra note 385, 5. Aphra Behn is quoted in Archard, supra note 91, 50 and in Stone, 

supra note 352, 406. 

408 It may be worth pointing out here that 20 years before writing Émile, Rousseau, despite 

being the creator of the image of the innocent, asexual and protected child, bought, together 

with a friend, a girl of 11 or 12 years old whom they essentially planned to train to be their sexual 

slave – even though this training was never completed. In his later years, he abandoned his 

children – most likely five of them – whom he had with Thérèse Lavasseur in 1740s and 1750s 

to a Parisian foundling home. Wolff, supra note 373, 86–88. 
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‘the reconstruction of childhood during the eighteenth century’409 and as 

having ‘little practical influence’.410 These two views, however, do not 

necessarily exclude each other and may rather show the difference between 

the conception of childhood and the practical treatment of children. Because 

the ideal of an innocent and happy childhood has always been available only 

to a few, it was rather an ‘imagining’ than the reality, creating a growing gap 

between those who had the opportunity to live it and those whose reality was 

far from the image.411 However, the ‘universalised’ idea of childhood as an era 

of innocence, born in the eighteenth century, created ‘a special place [for 

children] in a society whose future they represent’.412 Because children were 

seen as lacking both in rationality and physical ability, it was now considered 

that ‘children need special attention, care and protection.’413 As Chris Jenks 

has noted, this conception of childhood ‘has set the public standards for our 

demeanour towards the child, and for our expectations of policy and provision 

in relation to the child’.414 Jenks further observes that the innocent conception 

of childhood is the basis for our ‘moral stance towards the child’,415 while 

noting that despite the innocent, protected child now being the dominant 

Western perception of the child, it is only the ‘“public” way of regarding 

children’. 416 

3.2.3 The Developing Child 
The ‘developing child’ is a continuation of the conception of innocent 

childhood, which it ‘naturalises’ ‘by producing [children] as objects and 

 
409 Heywood, supra note 335, 24; See also, Lenzer, supra note 384, 16. 

410 Stone, supra note 352, 406. 

411 Gill Valentine, ‘Angels and devils: moral landscapes of childhood’, 14 Environment and 

Planning D: Society and Space (1996), 581–599, 587. 

412 Anja Müller, ‘Introduction’ in Anja Müller (ed.), Fashioning Childhood in the Eighteenth 

Century: Age and Identity (2016, Routledge, London), 1–12, 2. 

413 Ibid., 2. 

414 Jenks, supra note 324, 26. 

415 Ibid. 

416 Jenks, supra note 325, 65. 
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subjects of study’.417 While the developing child could be included under the 

innocent child, I have decided to treat it separately due to its significant role 

in the conceptualisation of childhood. The developing child418 is principally a 

creation of the twentieth century, even though its origins can be seen as 

reaching back to the work of Charles Darwin in the nineteenth century.419 At 

the core of the conception of the developing child is developmental 

psychology, which, as a discipline, is usually seen to have emerged at the turn 

of the twentieth century, when G. Stanley Hall and others started to study 

children from a psychological point of view.420 Developmental psychology has 

since become a dominant field of research in relation to children, gaining so 

 
417 Burman, supra note 343, 14; See also, William Kessen, ‘The American Child and Other 

Cultural Inventions’, 34 American Psychologist (1979), 815–820, 818. 

418 It is generally recognised that the influence of development psychology reaches far beyond 

the boundaries of psychology.  James and Prout, supra note 330, 9. I also understand ‘the 

developing child’ here in a wide sense and do not restrict it to development psychology only. 

While, for example, the work of Sigmund Freud can be seen as not strictly belonging under this 

conception (for example, Chris Jenks has categorised him under the heading of ‘the 

unconscious child’, though also he recognises the many overlaps with the ideas of the 

‘developing child’ in his work), I consider him and other psychoanalysts as part of this wide 

grouping. See, Jenks, supra note 324, 32–33. 

419 For example, Keil argues that the work of Charles Darwin can be considered as contributing 

to developmental psychology in the nineteenth century and that the origins of the field can be 

traced back even further in history. Frank C. Keil, ‘The Origins of Developmental Psychology’, 

1(3) Journal of Cognition and Development (2000), 347–357, 347; On the impact of Darwin to 

developmental psychology, see also Berry Mayall, A History of the Sociology of Childhood 

(2013, Institute of Education Press, London), 3 and Burman, supra note 343, 14. It should be 

noted that Darwin’s work on children, based on diary notes, was not the first of its kind. Similar 

work had been done before him, particularly by women, but this work has not made it into the 

writings at the roots of developmental psychology, while Darwin’s legacy lives on. See Burman, 

supra note 343, 14. Furthermore, during the early stages of developmental psychology, women 

were excluded from conducting research on children as they were considered to be unable to 

observe objectively, scientifically and unemotionally. Ibid., 16–17. 

420 Keil, supra note 419, 347; Howard Gardner, Developmental Psychology (2nd ed., 1982, Scott, 

Foresman and Company, Glenview, Illinois, Boston, London), 149.  
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much influence that its theories are often seen as truisms today.421 It has 

influenced child policies and practices422 and ‘has structured the standards 

and even the forms of state intervention that accompany welfare policies of 

protection and care’.423 It is generally considered to be a discipline that has 

‘scientifically’ observed the child.424 The conception of the developing child is, 

therefore, an essentially positivist idea and draws biology into the theorising 

of childhood, while presenting children as natural beings in the inevitable 

process of maturation. Ideas of child development have also been adopted in 

other fields of research, such as sociology, medicine and education.425 I 

understand the developing child here in a wide, rather than narrow, sense, 

considering it an idea and not as restricted by disciplinary boundaries. 

I started this chapter by outlining how childhood can be understood as a social 

construct, but developmental psychology represents a rather opposite 

approach in which ‘children are natural rather than social phenomena’.426 The 

main idea of developmental psychology is that of the naturally developing 

child. As the development of children is seen as a natural process, being a child 

is considered a universal experience, not one that varies across cultures and 

circumstances.427 Accordingly, the aim of the research is to ‘carve growth into 

 
421 James and Prout, supra note 330, 10; supra note 343, 2. 

422 Martin Woodhead, ‘Child Development and the Development of Childhood’ in Jens 

Qvortrup, William A. Corsaro and Michael-Sebastian Honig, The Palgrave Handbook of 

Childhood Studies (2009, Palgrave MacMillan, Basingstoke), 46–61, 47. 

423 Burman, supra note 343, 2. 

424 Valerie Walkerdine, ‘Developmental Psychology and the Study of Childhood’ in Mary Jane 

Kehily (ed.), An Introduction to Childhood Studies (2015, Open University Press, London), 71–

83, 72; Johanna F. Motzkau, ‘The Semiotic of Accusation: Thinking About Deconstruction, 

Development, the Critique of Practice, and the Practice of Critique’, 6 Qualitative Research in 

Psychology (2009), 129–152, 134; Jenks, supra note 324, 29. 

425 Jenks, supra note 324, 29–30. 

426 Ibid., 30. 

427 James, Jenks and Prout, supra note 345, 17; Jenks, supra note 324, 30. It should be noted 

that today some researchers in developmental psychology are of opinion that ‘not all childhoods 
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universal and variable qualities’428 and, through these, to create a 

‘standardised image of childhood’ through universally applied and applicable 

stages of development, as defined by Swiss psychologist Jean Piaget, who is 

known for his work on development of children.429 Through measuring, 

observing and documenting, developmental studies have aimed to define ‘the 

normal child’430 and the factors that cause anomalies in the defined norms.431  

In short, ‘[d]evelopmental research seeks to explain how and why most 

children think, feel and behave in particular ways at different ages and stages, 

as well as to evaluate both positive and negative environmental influences; all 

of which can be used to guide decision-making about children’s health, 

 
are the same’. See e.g., Walkerdine, supra note 424, 78. Similarly, psychology also pays more 

attention to ‘children as social actors’. See e.g., Berry Mayall, supra note 419, 18. 

428 Jerome Kagan, ‘Yesterday’s Premises, Tomorrow’s Promises’, 28 Developmental 

Psychology (1992), 990–997, 990. 

429 Martin Woodhead, ‘Reconstructing Developmental Psychology – Some First Steps’, 13 

Children and Society (1999), 3–19. On universal stages of child development, see in particular 

the work of Jean Piaget, e.g., Jean Piaget, The Psychology of Intelligence (Translated by 

Malcolm Piercy and D.E. Berlyne, 1950/1971, Routledge and Kegan Paul Ltd., London), 23–55. 

Piaget developed his theory over several works and decades, but all four stages of development 

were described in The Psychology of Intelligence, of which the French version La psychologie 

de l'intelligence was published in 1947. See Anne Parsons and Stanley Milgram, ‘Translator’s 

Introduction: A Guide for Psychologists’ in Bärbel Inhelder and Jean Piaget, The Growth of 

Logical Thinking from Childhood to Adolescence (1958, Routledge, London and New York), xi-

xiii. See also, David R. Shaffer and Katherine Kipp, Developmental Psychology. Childhood & 

Adolescence (2007, Thomson Learning, Belmont), 247–271; Margaret Anne Defeyter, 

‘Cognitive Development’ in Alan Slater and Gavin Bremner (eds), An Introduction to 

Developmental Psychology (2nd ed., 2011, British Psychological Society and Blackwell 

Publishing, Chichester), 287–318, 290–308. It should be noted that Piaget’s theories have since 

been disputed. See, e.g., Woodhead, supra note 429, 5. 

430 Burman, supra note 343, 22. 

431 Woodhead, supra note 422, 46–49; Jens Qvortrup, William A. Corsaro and Michael-

Sebastian Honig, ’Introduction: Why Social Studies of Childhood’ in Jens Qvortrup, William A. 

Corsaro and Michael-Sebastian Honig (eds), The Palgrave Handbook of Childhood Studies 

(2009, Palgrave Macmillan, Basingstoke), 1–18, 3–4. 
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education and welfare.’432 The normal development of children is considered 

natural, linear and progressive,433 and the goal of the process is healthy 

adulthood. Children develop from ‘simplicity to complexity of thought’ and 

from irrational children to rational adults.434 Children are, therefore, seen as 

‘becomings’ and ‘not yet complete’, rather than ‘beings’ in their own right.435 

While developmental psychology is an essentially Western creation, its 

standards and expectations have spread, in the words of Martin Woodhead, 

‘throughout the world’.436 The ‘normal child’ and adulthood goals have, 

however, been focused on the white, Western male.437 Developmental 

psychology also reflects the view that children are ‘to be protected, to be 

guided and to be spoken for’. 438 The developing child is, therefore, influenced 

by Rousseau’s ideas of childhood and development – for Émile is essentially 

about development and its stages; it has even been argued that at the basis of 

modern thinking on childhood is the tradition of Rousseau and Piaget.439 

 
432 Woodhead, supra note 429, 4. 

433 Motzkau, supra note 424, 134. 

434 James and Prout, supra note 330, 9; Jenks, supra note 324, 30–31. 

435 Motzkau, supra note 424, 134; Kerry H. Robinson, ‘Childhood and Sexuality. Adult 

Constructions and Silenced Children’ in Jan Mason and Toby Fattore, Children Taken 

Seriously. In Theory, Policy and Practice (2005, Jessica Kingsley Publishers, London), 66-76, 

70; See also, Kerry H. Robinson, ‘’Difficult citizenship’: The precarious relationships between 

childhood, sexuality and access to knowledge’, 15 Sexualities (2012), 257–276, 261, Leena 

Alanen, ‘Women’s Studies/Childhood Studies. Parallels, Links and Perspectives’ in Jan Mason 
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3.2.4 The Sociological Child 
While the three previous conceptions have had clear underpinnings in 

religion, philosophy and psychology, the ideological basis of the last 

conception is not as clearly defined. First, it needs to be pointed out that the 

‘sociological child’ could mean many things. For example, sociology has had a 

close relationship with developmental psychology; therefore, theories on the 

socialisation of children and the ‘social developing child’ are products of ideas 

on the developing child. However, here, by ‘sociological child’, I refer to the 

ideas based on the critical views that started to appear in the 1980s in the field 

that can today be called ‘childhood studies’.440 This field based its views on the 

notion that childhood is a social construct and questioned the ideas of 

‘normality’, ‘naturality’ and ‘universality’ in developmental psychology, which 

was, at the time, the prevailing view of children.441 At the core of the 

conception of the ‘sociological child’ is the idea of childhood as a social 

construct, which is also the basis of my thesis.  

Childhood studies researches numerous issues, and I do not claim to present 

the whole field here. Instead, I have chosen a few aspects that I see as 

particularly relevant to the discussion on sexual violence against children in 

 
440 See e.g., Michael-Sebastian Honig, ‘How Is the Child Constituted in Childhood Studies?’ in 

Jens Qvortrup, William A. Corsaro and Michael-Sebastian Honig (eds), The Palgrave 

Handbook of Childhood Studies (2009, Palgrave Macmillan, Basingstoke), 62–77, 63; Alanen, 

supra note 435, 31. This was, however, not the first time voices advocating for childhood to be 

seen as social construct emerged. For example, Philippe Ariés, who has been discussed earlier, 

was one of the early writers to consider childhood as socially constructed and Charlotte 

Hardman recognised already in 1970s that children as a group valid ‘to be studied in their own 

right’. For Ariés, see James and James, supra note 341, 15; For Hardman, see Hardman, supra 

note 338, 504; See also, Mary Jane Kehily, ‘Editorial: Gendered Childhoods’, 17 Gender and 

Education (2005), 463–469, 464. Samantha Punch, ‘Why have generational orderings been 

marginalised in the social sciences including childhood studies?’, 18(2) Children's Geographies 

(2020), 128–140, 129. 

441 See, e.g., Qvortrup, Corsaro and Honig, supra note 431, 1–18; Woodhead, supra note 429, 

14; Qvortrup, supra note 332, 119–124. 
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armed conflict. The first topic concerns the relationship between adults and 

children – a generational relationship or order – as a similar relation of power 

to that between women and men. This discussion is perhaps not the most 

prominent aspect of childhood studies. While it attracted attention in the 

earlier days of the field,442 it has not gained a mainstream position.443 Despite 

this, I have chosen to consider this view as the role of feminism or ‘women’s 

studies’, which has had a crucial role in relation to international law and sexual 

violence in armed conflict; therefore, considering these views together offers 

interesting and important connections between the two fields. The second 

topic is what can be called looking beyond the vulnerability of children.444 By 

this, I mean unpacking the idea of childhood as an era defined by innocence, 

vulnerability, incompetence, dependence and protection and seeing children 

as playing a participatory role in society rather than being objects of the adult 

world. As can be expected, these two approaches are not completely separate 

but rather overlap.  

Considering childhood as a generational order requires recognising the 

structurally subordinate position of children in relation to adults. At the same 

time, it is emphasised that children should be seen as subjects in their own 

right and not similarly as objects like in developmental psychology. From 

relatively early on in the field of childhood studies, it was argued that 

generation should be seen as a subordinating structure between children and 

adults similar to gender between women and men.445 The relationship 

between adults as active protectors and children as vulnerable and passive has 

 
442 See, e.g., Mayall, supra note 344, 159–178; Alanen, supra note 435, 31–45. 

443 Punch, supra note 440, 128–140. 

444 For the expression, see Tobin, supra note 92, 155–182. 

445 Leena Alanen, ‘Gender and Generation: Feminism and the ”Child Question”’ in Jens 

Qvortrup, Marjatta Bardy, Giovanni Sgritta, Helmut Wintersberger (eds), Childhood Matters. 

Social Theory, Practice and Politics (1994, Avebury, Aldershot), 27–42, 36–37. 
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been seen as one of oppression.446 In the 1970s, children were already 

recognised as a ‘muted group’ in society.447 Later, Leena Alanen compared the 

‘peripheral’ position of children in ‘the global systems’ to that of women 

identified in feminist scholarship.448 The emphasis on children’s vulnerability 

‘as a biological fact’ also ‘diverts attention away from the socially constructed 

oppression of children’.449 The process of saving the vulnerable (children) 

results in the depoliticising of the structures that uphold and maintain 

vulnerability rather than the ‘transforming’ or removing of those structures.450 

This power relationship excludes children and their views, making children 

‘passive objects and victims of influences external to them, unable and 

unwilling to resist’.451 Children are then seen as dependant, powerless and 

inferior.452 

Related to this issue of power is the topic of children’s active roles in matters 

concerning them – a conception that moves beyond the vulnerability of 

children. That children are ‘social actors’ is at the core of the idea of childhood 

studies: the childhood studies  

underscores children’s and young people’s capacities to make choices 

about the things that matter to them and to express their own ideas. 

Through this, it emphasises children’s ability not only to have some 

control over the direction their own lives take but also, importantly, to 

play some part in the changes that take place in society more widely.453  

 
446 Jenny Kitzinger, ‘Defending Innocence: Ideologies of Childhood’, 28 Feminist Review 

(1988), 77–87, 82, Woodhead, supra note 422, 53. 
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When childhood is seen as characterised by innocence, vulnerability, the need 

for protection and dependence, it is also seen as involving incompetency. For 

example, much developmental psychology concentrates on defining when 

children have developed sufficiently to conduct certain actions that are 

considered to belong to adults. However, when childhood is seen as a social 

construct, the incompetence and vulnerability discourse can be seen as 

stripping agency from children, who are ‘reduced’ to vulnerable persons 

without the right to participation.454 When the discourse emphasises only or 

mostly the ‘protection and welfare’ of children, the hierarchy between 

childhood and adulthood is strengthened, children are seen as dependant on 

adults and adults are seen as needing to make decisions for, protect and take 

responsibility for children.455  

The lack of agency is further amplified through adults who worry about 

children. Because children are considered vulnerable, they need safety 

measures. From safety measures follow more severe restrictions on the 

freedom of children, even if the risks are rare events in reality.456 Such 

restricting measures are often emphasised when children have faced hardship, 

despite children being capable of functioning and acting even in damaging 

environments.457 The incompetence of children can be seen as ‘self-

confirming’: if children are ‘[p]resumed unable to do something, [they] may 

simply not be allowed to show that in fact they can’.458 As capacity is often 

acquired only through experience and exercise, a child may seem incapable, 

 
454 Qvortrup, Corsaro and Honig, supra note 431, 5. 
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even though the reason behind the assumed incapacity is lack of experience.459 

Even in situations in which children are capable of providing detailed 

descriptions of events and expressing their wishes, adults, including 

professionals such as lawyers and social workers, may dismiss their accounts. 

This may be a result of adults wanting to protect themselves from the facts of 

children’s suffering,460 or sometimes it may also be easier to view the situation 

from an adult perspective only.461 One factor in dismissing children’s views is 

also the developmentalist approach of seeing children as in the process of 

becoming complete persons (adults). Instead of such views, children should 

be ‘seen as real people’ and given agency to enable their actual protection.462 

This approach also allows children to be members of society463 who are not 

only ‘shaped by their circumstances’ but also able to shape them.464  

3.3 The Conceptions of Childhood and Sexual Violence 
against Children 
While these conceptions of childhood appeared somewhat chronologically, 

they did not replace one another. For example, Rousseau’s innocent child may 

have become prevalent in the nineteenth century, but it remains today as the 

basis for the modern understanding of childhood; similarly, the conception of 

the evil child did not disappear.465 Instead, the conceptions continued to be 
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464 James and Prout, supra note 330, 23. 
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reflected in the lives of children. Indeed, David Archard considers that these 

conceptions – along with others – form the modern conception of childhood:  

[The modern] conception [of childhood] is not necessarily a clear and 

consistent one. There are different, indeed contradictory, contemporary 

views of childhood. Again, our conception of the child has been to a 

considerable degree infused with what are essentially myths, or 

imaginative projections, deriving from a mixture of cultural and 

ideological sources. The result is that it is sometimes hard to separate 

the modern conception proper from what is in fact a symbolic ideal of 

childhood.466 

These contradictory views are also apparent in the way sexual violence against 

children is treated in international law. While this will be the theme of my 

work in the coming chapters, in this section, I consider the role of the 

contradictions in how sexual violence against children in general has been 

treated in modern Western societies. I start with the dichotomy of the 

innocent children and ‘fallen angels’ – that is, children who do not fit the 

image of the innocent child – and the influence of this dichotomy on the 

protection of children from sexual violence. I then discuss the argument that 

rather than protecting children from sexual violence, the conception of 

innocent childhood makes children more vulnerable to it. Next, I consider how 

the conception of universal childhood creates an assumption that all children 

react to harms similarly – with trauma – and the effects of this view. Last, I 

examine how the conceptions of childhood influence the way sexual violence 

against children is treated in courts. It should be noted that I do not present 

the views related to the ‘sociological child’, and, therefore, to childhood 

studies, as a separate section but incorporate these views as a critique 

throughout this section. 
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3.3.1 Innocent Children and Fallen Angels 
While the modern conception of childhood has become dominant in the world, 

it has always been more of an imagination of childhood than a reflection of the 

realities of most children.467 Moreover, in the Western world, the image of the 

innocent child is based on a white, middle- or upper-class female.468 From the 

beginning, for example, the working-class girl has not fit the image.469 Though 

the innocent child gained ground, it always kept its counterpart, the ‘evil 

child’,470  ‘sinful and unruly’.471 This ‘Other’ child, it has been argued, has 

remained as a counterpart to, as well as an explainer and enabler of, the 

‘innocent’; the ‘innocent child’ cannot exist if it has no ‘corrupted’ opposite 

and if it cannot lose its privileged status. The counterpart represents what will 

happen to the innocent child if they do not conform to the norms – the 

possibility for the angelic innocent to ‘fall’.472 Therefore, a dichotomy emerges: 

the child is either ‘the natural innocent’ or, if they cannot conform to the strict 

requirements, the ‘harbourer of original sin’.473 These ‘fallen’ children are seen 

as threatening childhood as an institution, and, therefore, the child who fails 

to conform to these ‘innocent’ norms is categorised as evil.474  

This dichotomy of conception is also seen as having a role in relation to sexual 

violence against children. While the boy ‘juvenile delinquent’ is often 

considered to play the role of the fallen child in relation to girls, the role has 

 
467 Kitzinger, supra note 446, 78. 
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470 Meyer, supra note 465, 87. 

471 Jackson and Scott, supra note 465, 95. 
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often meant ‘immorality and sexual precocity’.475 As contradictory as it is, this 

dichotomy has, it has been argued, also influenced how sexually abused girls 

(while nothing is mentioned about boys) are treated. Historically, even a raped 

girl has been considered ‘corrupted’ and fallen from innocence and therefore 

a ‘danger to other children’. These ‘misfits’, who were no longer considered 

children, were then put into institutions for reform.476 The dichotomy has not, 

according to Naomi Holford, disappeared in the contemporary world either. 

She writes, ‘These fallen children are everywhere as cautionary tales – child 

prostitutes, “sexually precocious” others, teenage mothers. The power of the 

fantasy of innocence is such that it renders all those who are no longer 

innocent doomed; they are lost, tainted, and there is no help or hope for them’. 

Often the fallen child is embodied by the sexual child, who represents a ‘sexual 

threat’.477 Even too much knowledge of sexuality – being the so-called 

‘knowing child’ – is considered enough to place a child in the category of 

‘evil’.478 Therefore, also violating these children is seen as a ‘lesser offence’ 

than if they were the ‘innocent child’.479 As noted, the image of innocence is 

typically female, and, therefore, it is the girl child who can fall harder; the girl 

child is not only the innocent but also ‘more at risk’ because she is seen as 

 
475 Louise A. Jackson, Child Sexual Abuse in Victorian England (2000, Routledge, Oxon), 3, 6–
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‘weak and vulnerable’ but also as a ‘Lolita’ and seducer.480 Joanne Faulkner 

considers the dichotomy to be absolute: there are and can only be ‘either 

angels or fallen angels’ – there is nothing between these concepts.481 At the 

same time, Erica Burman believes that some children who do not fit the image 

of the innocent child can also have a paradoxical dual role; they can both 

represent the key concepts of the innocent child – namely, the ‘weakness and 

dependence’ of childhood – and also serve as a warning to children who resist 

and do not conform to the images set by (Western) adults. This, she argues, is 

particularly the case in regard to children in the Global South.482 

Joanne Faulkner argues that the special value attached to children applies 

only as long as ‘they are able to support an ideal of innocence [which is] 

attainable only through great wealth and privilege.’483 She explains that this 

leads to a situation in which the child perceived to be a ‘fallen angel’ is not 

considered entitled to protection because they do not conform to the image 

required for the protected child.484 While this discussion may feel theoretical, 

it has been argued that one of the places in which this discourse is seen in 

practice is courts. The discourses blaming the child for sexual abuse – such as 

referring to clothing, behaviour485 or even to abused girls as seductive ‘little 

Lolitas’486 – have been seen as results of the dichotomy between ‘angels’ and 

‘fallen angels’ or innocence and evil. The image of the ‘evil child’ is further 
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upheld by the idea and suspicion of false accusations of sexual violence made 

by children,487 which will be discussed later in this chapter.  

At the same time, however, another general practice in court is to use the 

rhetoric of the innocent child in sexual violence cases.488 The court may then 

become a battlefield of different discourses on childhood. Valerie Walkerdine 

states that ‘[t]he topic of little girls and sexuality has come to be seen, then, as 

being about the problem of the sexual abuse of innocent and vulnerable girls 

by bad adult men, or conversely, less politically correct but no less present, the 

idea of little girls as little seductresses, who in the words of one judge in a child 

abuse case are “no angel[s]”’.489 Furthermore, when children are ‘damaged’ 

their childhood is often considered ‘lost’ or ‘stolen’. To Michele Poretti et al., 

these ‘damaged children come to constitute a varied iconography of 

victimhood’ and the  

[i]cons of “stolen childhood” are particularly crucial devices in activists’ 

strategies aimed at demonstrating the urgency of certain problems and 

at mobilizing scarce resources on behalf of children. Like captivating 

stories they create a dramatic tension between what was expected and 

what actually happened, they unsettle our feelings and thoughts and call 

for some sort of restoration.490  

However, there are also differing views. Anneke Meyer, unlike other writers, 

sees sexual violence against children as not robbing children of their 

innocence. Instead, she considers that children who have been sexually 
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abused retain their innocence and are still seen as ‘included’ in childhood, 

even though she recognises that there are instances in which the ‘evil child’ 

emerges, such as cases in which children are accused of false accusations.491 

3.3.2 Innocence Creates Vulnerability 
When childhood is seen as a social construct, the underpinnings of the 

construct influence the images we have of childhood and, consequently, the 

realities of children. Therefore, the conception of innocent and vulnerable 

childhood can be harmful for children, particularly in relation to sexual 

violence. The conception of innocence and vulnerability is often used to draw 

particular attention to harms suffered by children, including sexual 

violence.492 However, Joanne Faulkner has argued that instead of confirming 

the asexuality of children, emphasising their innocence and vulnerability, 

‘drenche[s] [children] in sexuality’.493 When children are presented as 

innocent, weak and vulnerable, they are, according to this view, depicted as 

the ideal catch for those who want to prey on the qualities attached to the 

conception.494 Such qualities, as Faulkner states, ‘always entice exploiters and 

marauders’,495 and the ‘hairless, vulnerable, weak, dependant and 

uncorrupted’ child496 created through the discourse of innocence is seen as an 

enticement to ‘certain male[s]’.497 Therefore, instead of being protected, 

children are put at risk as sexually desirable beings,498 and instead of 

protecting children from sexual violence, the discourse produces 
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vulnerability.499 According to these views, then, the driving force behind 

sexual violence against children may be to ‘corrupt what is as yet 

uncorrupted’,500 instead of not doing so in the name of protection. Faulkner 

further points out that innocent vulnerability ‘is attractive within a culture 

that frames sexual relations in terms of conquest of the less powerful by the 

stronger’.501 

It has also been argued that because the innocence discourse prevents 

children from having knowledge of sexuality, it essentially robs children of the 

abilities to defend themselves. As noted above, when innocence is used as the 

basis for childhood, the ‘knowing child’ is stigmatised,502 and because children 

are supposed to be ‘untainted by sexuality’, children with sexual knowledge 

are ‘[rendered] […] not children’.503 David Archard has argued that adults 

avoid ‘corrupting’ children with ‘inappropriate “adult” knowledge’,504 which 

prevents adults from discussing threats of sexual violence as they do not want 

to spoil children’s years of innocence.505 The denial of knowledge disempowers 

children,506 denies them ‘competence and resilience’ to understand ‘what 

constitutes ethical and unethical sexual relationships’507 and, it has been 

argued, makes them more vulnerable, rather than protecting their innocent 
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childhoods.508 Furthermore, if children’s knowledge of sex and sexuality is 

limited to warnings about sexual abuse, children may see sexuality in general 

in a negative light, as a bad thing and as something they should not talk about. 

This may also prevent children from speaking about their experiences to 

adults and contributes to hiding sexual abuse.509 While providing children 

with knowledge may not seem relevant in the context of law, children with no 

knowledge that wrongful acts have been committed against them are hindered 

from making their cases known.  

Finally, the innocence, vulnerability and protection discourse has also been 

seen as contributing to the subordinate position of children in relation to 

adults as it prevents any discussion about children’s position in society.510 

Innocence, vulnerability and protection discourses create the dependence of 

children and therefore ‘[(re)produce] power structures that constrain 

children’s agency’. 511  Institutions, including law, produce and reproduce these 

discourses. Anneke Meyer has argued that the protectionist legislation creates 

a lack of power and ‘structural vulnerability’ for children, who are presented 

as inherently vulnerable.512 

3.3.2 The Traumatised Child 
As the main focus of developmental research has been the cognitive 

development of children, violence against children has not been its main 

concern.513 Yet, over time, the developmental approach has also considered 
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child abuse, including sexual abuse, and its effects on children.514 Similarly, 

developmental research has also studied the question of the effects of war on 

children. The abuse and sexual abuse of children started to gain attention in 

the late twentieth century.515 The increased attention was a logical 

consequence of the general emphasis on the best ways to raise children as well 

as the beginning of the ‘child centred era’.516 The influence that abuse had on 

children and their development started to be highlighted in the fields of 

psychology and medicine from the early 1960s and ballooned in the 1970s.517 

Interest came with a focus on the so-called ‘battered child syndrome’ in the 

early 1960s and turned to the sexual abuse of children in the 1980s.518 The 

scientific quality of some early research on the topic has been criticised, but 

generally it indicated ‘detrimental effects’ on the development of children.519 

Since then, developmental research has mapped these detrimental effects of 

the maltreatment of children, including the effects of sexual abuse, on 

children’s development.520 The early studies on child abuse noted that 
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children who have been abused face ‘[p]hysical, neurological, cognitive, social 

and [psychological]’ difficulties, which may include, for example, delays in 

speech development and being withdrawn or aggressive.521 With sexual abuse, 

specifically, it could involve, for example, sexually inappropriate behaviour, 

stigma, substance abuse, depression, school failure, night terror, insomnia, 

low self-esteem, phobia, suicidality, psychosis and blocking of normal 

emotional growth. The studies found that some effects were immediate and 

some appeared years after sexual violence.522 

The research tradition on the effects of war on children in developmental 

research extends back to the Second World War and the studies of Anna Freud 

and Dorothy T. Burlingham, who examined the impacts of the Second World 

War on children and their development in the United Kingdom, mostly in 

London.523 Freud and Burlingham noted that while many children showed 

signs of severe distress and traumatisation in armed conflict, not all children 

were traumatised by war experiences nor reacted to them significantly 

differently from adults.524 In later research, these two themes of trauma and 

resilience are also apparent. Some studies have demonstrated the harmful 

effects of war on children and their development, whereas others have 

concentrated on children’s resilience. For example, Leslie Morrison Gutman 

and Eirini Flouri observed that an armed conflict is a ‘catastrophic event’ for 
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children that ‘clearly [disrupts] children’s development’ and that ‘[c]hildren 

are often less capable of coping with the consequences of such catastrophes’ 

but may be able to lead ‘normal’ lives if they are moved to new, non-violent 

environments.525 Moreover, Vindya Attanyake et al. have argued in their 

massive review on data from armed conflicts between 1989 and 2009 that 

approximately 50 percent of children living in armed conflict settings suffer 

from post-traumatic stress disorder compared to the prevalence of less than 1 

–10 percent in the general youth population.526 In contrast, from the 1970s 

onwards, researchers have also argued that many children show surprising 

resilience in armed conflict situations. In early research, resilient children who 

could overcome serious challenges were often seen as extraordinary, but later 

research has argued that resilience is, in fact, common among children as long 

as processes to protect the child’s development are in order. Such protective 

processes include, for example, relationships with and connections to 

‘competent and caring adults’, positive self-image and ‘motivation for learning 

and engaging in the environment’.527 

While many children are traumatised by war and particularly by sexual 

violence, reducing them to traumatised and at risk of re-traumatisation can be 

harmful. Being seen solely as traumatised makes the child an object of help 

and can be an obstacle to the child’s active participation. In relation to armed 

conflict situations, Erica Burman has pointed out that it is ‘ironic’ that agency 

is removed from the innocent and vulnerable child in disaster and conflict 
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situations when an active role could actually help the child cope. She notes 

that ‘[t]he model of the suffering, innocent child may sit easily with western 

assumptions of passive populations in need of rescue’, but this saving attitude 

‘threatens to ignore and undermine the positive role’ that participation and 

involvement may have for a child who is ‘coping with conflict and trauma’.528 

It has been further pointed out that the actual state of children who have 

survived war may be far from the Western image of powerless and suffering 

‘war children’, despite their experiences.529 Not all children react to negative 

events in their life – however severe – similarly, and children have been shown 

to show significant, and surprising, resilience.530 When children are not 

traumatised as expected, this can cause confusion and wrong conclusions. 

3.3.3 The Developing Child in Court 
Developmental studies have, from early on, considered children’s 

understanding of law and their moral judgement,531 as well as their reliability 

as witnesses. From the early twentieth century onwards, certain writers have 

argued that children, particularly young children, are vulnerable to 

suggestions during interviews. This has led to arguments that ‘children are not 

only inaccurate but also highly suggestible’,532 as well as considerations of false 
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claims and even false convictions, particularly in child abuse cases.533 During 

and from the 1980s, researchers discussed how younger children may be less 

likely than adults to provide truthful information, reluctant to state that they 

do not know the answer to a question,  and answer questions in a way they 

assume adults are expecting them to do. It has been considered that these 

features are amplified in the forensic context and in legal proceedings due to 

children’s lack of familiarity with proceedings and lack of understanding.534 

Children as witnesses have been treated as one group and even been seen as 

‘ego-centric, prone to fantasy or manipulative liars’ and, therefore, as 

inherently unreliable.535 However, the suggestibility and unreliability of 

children as witnesses has been disputed. For example, in the 1980s, a wave of 

research ‘support[ed] children’s abilities as witnesses’, and studies suggested 

that the issue was the interview techniques rather than the inherent 

 
533 For reviews, see e.g. Stephen J. Ceci and Maggie Bruck, ‘Suggestibility of the Child Witness: 

A Historical Review and Synthesis’, 113 Psychological Bulletin (1993), 403–439, 404; Stephen 

J. Ceci and Richard D. Friedman, ‘The Suggestibility of Children: Scientific Research and Legal 

Implications’, 86 Cornell Law Review (2000), 33–108; Stephen J. Ceci, Faith A. Markle and 

Yoo Jin Chae, ‘Children’s Understanding of the Law and Legal Processes’ in Martyn Barrett and 

Eithne Buchanan-Barrow (eds), Children’s Understanding of Society (2005, Psychology Press, 

New York), 105–128, 113. It should be noted that for example Ceci and Friedman are not against 

using child witnesses in court, they are against suggesting questions and adult interference that 

would risk the child’s memories and reliability as witness. See page 38 of the article. 

534 See e.g. Katie M. Seidler and Pauline M. Howie, ‘Motivational factors in children's reporting 

of events: The influence of age and expected reinforcement contingency’, 20 Journal of Applied 

Developmental Psychology (1999), 101–118, 102; Brian P. Ackerman, ‘Children's Sensitivity to 

Comprehension Failure in Interpreting a Nonliteral Use of an Utterance’, 57 Child Development 

(1986), 485–497 and further references provided in these papers.  

535 Helen L. Westcott, ‘Child witness testimony: what do we know and where are we going?’, 18 

Child and Family Law Quarterly (2006), 175–190, 176. 
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unreliability of children.536 Further, it has also been shown that adults can be 

unreliable witnesses.537 

Johanna F. Motzkau sees these contradictions as a sign of the influence of the 

images of the innocent and developing child. Children are either seen as not 

capable of lying or as not understanding the difference between fantasy and 

reality because of their innocence. She writes that the images of innocence and 

development create an ‘unhelpfully polarised [stance]’ based on two ‘extreme 

positions’ derived from psychology and the idea of childhood innocence. 538  

She considers that one extreme is the innocent but, at the same time, 

dependent and passive child who has to be believed ‘because they “do not, and 

cannot lie about abuse, as they are not yet capable of such a lie”’. 539  She sees 

this view as ‘[warranting] unconditional protection, but in turn also impl[ying] 

that children are incapable of having or expressing an informed 

understanding of the world’. At the other extreme is the ‘[e]qually well-

intentioned and unhelpful’ view that ‘reject[s] children’s evidence on the 

grounds that they cannot yet distinguish between fantasy and reality, truth 

and lie’.540  In Motzkau’s view, this also follows from the idea of innocence as 

well as lack of development because the child is ‘not capable of deliberate lies, 

but here this innocence and unreliability is seen as a result of a cognitive 

deficit (an immaturity) that relates to children’s inferior capacity of memory 

and rational understanding, meaning their evidence cannot be trusted.’541  

Another aspect of this innocence and protection concerns whether the child 

should be protected from the court proceedings and, therefore, not be made 

 
536 See, e.g., Ibid., 177–178. 

537 See, e.g., Henna Marjosola, Todistajankertomuksen luotettavuus. Henkilötodistelun 

selvittäminen, vastaanottaminen ja arviointi oikeuspsykologisen tutkimuksen valossa (2021, 

Doctoral Thesis, University of Helsinki). 

538 Motzkau, supra note 424, 135. 

539 Ibid. 

540 Ibid. 

541 Ibid. 
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(or allowed) to witness.542 However, this protective attitude risks silencing the 

children543 and stripping them of their abilities to influence issues important 

to them. While Motzkau considers doubts about the reliability of children’s 

testimonies to be related to the conceptions of the innocent and developing 

child, these conceptions also have a close connection to the evil child, from 

which the idea of children as liars stems. 

3.4 The Universality of the Conceptions of Childhood 
This chapter has traced the foundations of the dominant conceptions of 

childhood affecting international law. As discussed in the Introduction, 

international law, including laws related to armed conflict, ‘has taken the 

experience of European States as its basis for the legal regime.’544 A question 

that has not yet been asked is how truly universal these conceptions of 

childhood are and how they are seen on the local level, particularly in 

communities facing an armed conflict. There is, of course, no simple answer 

to this, let alone a single answer. First, it is important to remember that sexual 

violence against children is not a question relevant only outside the Western 

world. As has already been seen, a number of armed conflicts have taken place 

and are taking place in Europe, and sexual violence against children has been 

a feature of these armed conflicts as well. Furthermore, outside Europe and 

the Western world, views differ between countries, communities, authorities, 

people affected by armed conflict and individuals. A whole book could be 

written on the topic. This section aims to give a glimpse into how these 

conceptions are seen in context outside their original contexts, but it is, 

inevitably, only a short and incomplete presentation of the topic. 

While conceptions of childhood are social constructs, and therefore culturally 

specific, there are universal features of being a child that can be seen as shared 

across cultural boundaries. For example, anthropologists argue that it is quite 

 
542 Ibid. 

543 Ibid., 145. 

544 Gardam and Jarvis, supra note 79, 107.  
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universally recognised that there is ‘a distinction between children and 

adults’.545 Patterns or evolutions of childhood similar to those in Western 

Europe have also taken place elsewhere. For example, Linda Pollock has 

argued that historically similar processes have taken place in parts of Africa 

and Central America,546 and researchers have also identified similarities in 

China547 and among Hindus in India.548  Furthermore, as noted in the 

Introduction, the dominant conceptions of childhood have been 

 
545 Robert A. LeVine and Rebecca S. New, ‘Introduction’ in Robert A. LeVine and Rebecca S. 

New (eds), Anthropology and Child Development. A Cross-Cultural Reader (2008, Blackwell 

Publishing, Oxford, Malden and Victoria), 1–8, 3; See also, Linda Pollock, ‘Childhood, parents 

and the family: 1500–1900’ in Pat Dolan and Nick Frost (eds) The Routledge Handbook of 

Global Child Welfare (2017, Routledge, Oxon), 3–18, 4. 

546 Pollock, supra note 465. On p. 40, she discusses Ik people in ‘Africa’ (most likely 

referring to a tribe living north-eastern Uganda), noting that children were maltreated 

only ‘in very exceptional circumstances’. On p. 49, she refers to ‘Kalahari bush people’ 

who did actually practise infanticide but treated the surviving children in a manner 

‘comparable to levels in modern Western society’. On p. 50, she argues that Mayans 

used swaddling to protect their children as there were few adults to supervise them. 

On p. 51, she notes that evidence on ‘primitive societies’ does not support the 

argument that a high infant mortality rate would make parents indifferent towards 

their children, further observing that Nigerian Hausa keep a close eye on their 

children and respond to their needs immediately to improve their children’s chances 

of survival.  

547 Pei-yi Wu, ‘Childhood Remembered: Parents and Children in China, 800 to 1700’ in Anne 

Behnke Kinney (ed.), Chinese Views of Childhood (1995, University of Hawai’i Press, 

Honolulu), 129–156; Angela Ki Che Leung ‘Relief Institutions for Children in Nineteenth-

Century China’ in Anne Behnke Kinney (ed.), Chinese Views of Childhood (1995, University of 

Hawai’i Press, Honolulu), 251–278. 

548 Usha S. Nayar, ‘Construction of childhood, interactions and inclusions: growing up in a 

family with Hindu-values orientation’ in Trygve Wyller and Usha S. Nayar The Given Child: The 

Religions' Contributions to Children's Citizenship (2007, Vandenhoeck and Ruprecht, 

Göttingen), 71–81, 72–73. Nayar however notes that While Hindu values guide the construction 

of childhood in India, these values are, according Usha S. Nayar, ‘interestingly inclusive of 

differentials.’ Ibid., 79. 
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internationalised,549 which can be seen in regional conventions. Indeed, the 

conception of the innocent and vulnerable child is visible, for example, in the 

so-called Maputo Protocol on the rights of women in Africa, which, while 

generally using the term ‘women’ to cover both women and girls, specifically 

mentions girls ‘by virtue of their status as minors, particularly with respect to 

their special vulnerability in armed conflict to sexual violence’.550 The 

American Convention on Human Rights also refers to the innocent and 

asexual child, inter alia, by setting an obligation for ‘the moral protection of 

childhood and adolescence’.551 The conception of innocence also occurs in the 

discourse of authorities.  For example, in Uganda, high-ranking officials 

supported the view of seeing former child soldiers ‘as vulnerable innocent 

victims who need all the support, encouragement and help they can get’. 552  

The conception of the developing child, and particularly the development of 

children according to age and stages, is visible, inter alia, in the African 

Charter on the Rights and Welfare of the Child.553  

However, as can be expected, there is no one answer to how childhood is seen 

among local communities or children themselves. While in some contexts, 

local communities share the view of the innocence of children,554 others find 

 
549 See also, Susan Shepler, ‘Globalizing Child Soldiers in Sierra Leone’ in Sunaina Maira and 

Elisabeth Soep (eds) Youthscapes: The Popular, the National, the Global (2005, Penssylvania 

University Press, Philadelphia) 119–134, 132. 

550 Maputo Protocol, supra note 274, Art. 11(3); Mibenge, supra note 13, 53. 

551 American Convention on Human Rights "Pact of San José, Costa Rica", supra note 274, Art. 

13(4); See also, Art 19. 

552 Oryem Nyeko and Harriet Aloyocan, ‘Community Perceptions on Dominic Ongwen’, 

Situational Brief, Justice and Reconciliation Project (2015), 3. 

553 See, e.g., African Charter on the Rights and Welfare of the Child, supra note 275. Art. 1 

defines a child according to their age and for example Art. 31 sets responsibilities for the child 

according to their ‘age and ability’. The Charter refers to development of children also in a 

number of other Articles and in its preamble, see, e.g., Arts 5, 15, 20. 

554 Erin K. Baines, ‘Complex Political Perpetrators: Reflections on Dominic Ongwen’, 47(2) 

Journal of Modern African Studies (2009), 163–191, 165. The conceptualisation of the child 
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it hard to accept. These views become visible in research related to the 

culpability of child soldiers and specifically to sexual violence. For example, 

Christelle Molima Bameka has identified three tendencies in local 

communities affected by crimes committed by child soldiers. First, those 

affected by violence tend to consider that the child soldiers – despite having 

committed crimes – are similar victims to themselves. Second, they tend to 

consider that the child soldiers are more severe victims than themselves and 

need compassion. Third, they tend to consider that the child soldiers should 

be treated as criminals.555 Of these tendencies, the first two views emphasise 

the innocence and vulnerability of children, whereas the last one emphasises 

the agency and perhaps even evilness of children.  

That the conception of innocent childhood is not universal is also visible in 

research. For example, Susan Shepler has noted in her work on children in 

post-war Sierra Leone that the discourse of the innocent child ‘is not as 

important in Sierra Leone as it is to a Western audience’. 556 Similar views 

 
also depends on the perspective. For example, the family of former child soldier Dominic 

Ongwen has been promoting the view of him as an innocent despite his role as an adult in the 

atrocities committed by the Lord’s Resistance Army. Lucy Hannan, Uganda’s boy soldier turned 

rebel chief is a victim, not a criminal, says his family, The Independent (27 June 2007), quoted 

in Drumbl, supra note 86, 91 and in length at Kevin Jon Heller, ‘LRA Leader Was a Child Soldier 

Himself’, OpinioJuris, 2 July 2007, available at http://opiniojuris.org/2007/07/02/lra-leader-

was-a-child-soldier-himself/. 

555 Christelle Molima Bameka, La Question de la Responsabilité Pénale des Enfants Soldats 

dans le Contexte de leur Réinsertion Sociocommunautaire : Étude de Cas dans L’Est de La 

République Démocratique du Congo (2021, Doctoral Thesis, Université de Genève), 299–300. 

This latest tendency is in particular found among those who have personally been victims of 

child soldiers or have themselves been child soldiers but have escaped. 

556 Susan Shepler, ‘Post-war trajectories for girls associated with the fighting forces in Sierra 

Leone’ in Laura Sjoberg and Sandra Via (eds), Gender, War, and Militarism, Feminist 

Perspectives (2010, Praeger, Santa Barbara, Denver, Oxford), 91–101, 96; See also, Myriam 

Denov, ‘Wartime Sexual Violence in Sierra Leone: Assessing a Human Security Response to 

War-Affected Girls in Sierra Leone’, 37(3) Security Dialogue (2006), 319–342, 323, 326–327; 
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appear on a grass-root level in research on the reintegration programmes of 

former child soldiers. For example, in Uganda, reintegration programmes 

have been only limitedly successful precisely because the communities have 

found it difficult to accept the idea of childhood innocence in relation to 

former child soldiers.557 This also applies to those who have faced sexual 

violence. Indeed, children who have faced sexual violence may be seen as 

tainted and to be blamed for their situation and find it even harder than child 

soldiers to reintegrate into their community.558 Furthermore, in her research 

on girls who have faced sexual violence, Erin K. Baines shows that instead of 

being considered innocent, an abducted girl can be seen as a ‘“a terrorist”, “a 

rebel”, or “rebels wife”’ both by the State and the military and ‘demonised’ by 

their community.559 Indeed, in contrast to both the conceptions of innocence 

and development, Alcinda Honwana has importantly noted that ‘[i]n many 

social contexts around the world, the notion of childhood diverges 

dramatically from the view of children in western, industrialized society as 

needing support and protection for an extended adolescence’ as children from 

a young age are expected to support themselves.560 Instead of being seen as 

vulnerable and in need of protection, children can be seen as ‘strong and 

resilient, as survivors who grow in difficult conditions’. In addition, childhood 

 
Erin Baines, Buried in the Heart: Women, Complex Victimhood and the War in Northern 

Uganda (2016, Cambridge University Press, Cambridge), 4. 

557 Grace Akello, Annemiek Richters and Ria Reis, ‘Reintegration of former child soldiers in 

northern Uganda: coming to terms with children’s agency and accountability’, 4(3) 

Intervention (2006), 229-243, 229. 

558 See, e.g., Ritu Menon and Kamla Bhasin, ‘Abducted Women, the State and Questions of 

Honour: Three Perspectives on the Recovery Operation in Post-Partition India’, Gender 

Relations Project, Working Paper No.1, The Australian National University (1993), 16; Mibenge, 

supra note 13, 45; Baines, supra note 556, 4; Shepler, supra note 556, 96; Denov, supra note 

556, 323, 326–327. 

559 Baines, supra note 556, 4. 

560 Alcinda Honwana, ‘Children's Involvement in War: Historical and Social Contexts’, 1(1) The 

Journal of the History of Childhood and Youth (Winter 2008), 139–149, 144. 
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is not tied to a particular age but, for example, to social position and 

responsibilities.561 

Similar views are also visible among children themselves. Children may not 

recognise themselves as an ‘innocent victim’ because they see themselves as 

perpetrators, perhaps even corresponding more to the idea of the ‘evil child’, 

and as having agency.562 Instead of stating their innocence, children may 

defend their actions through arguments such as ‘“I was on drugs” and “I was 

abducted”’. 563 Furthermore, the idea of innocence does not necessarily reflect 

the experience of girls who have faced sexual violence564; instead wanting to 

leave, some may prefer to stay with their captors for a variety of reasons, with 

one being that their children would not be accepted in their community of 

origin.565 Children associated with armed forces or groups often have multiple 

roles. While they may face sexual violence, they may also participate in 

fighting and primarily see themselves as having agency rather than as 

 
561 Ibid. 

562 See, e.g., Akello, Richters and Reis, supra note 557, 236, 239; While not related to the 

particular question of sexual violence but to the experiences of children involved with armed 

forces or groups from a personal perspective, see e.g., Ishmael Beah, A Long Way Gone (2007, 

Sarah Crichton Books, New York), 160, where Beah talks about his anger at those who told him 

that he was not to blame after he had been removed from the front. In contrast, another former 

child soldier, Emmanuel Jal, recounts – as an adult – that he does not feel guilty about taking 

part in atrocities ‘because I was a child who took part in killings as the hatred and sorrow built 

up over years was released in mob violence’, therefore subscribing to the idea of childhood 

innocence. Emmanuel Jal, War Child. A Child Soldier’s Story (2009, St. Martin’s Griffin, New 

York), 255. See also, Mohamed Kamara, ‘In Search of the Lost Kingdom of Childhood’ in Mark 

Drumbl and Jastine Barrett, Research Handbook on Child Soldiers (2019, Edward Elgar 

Publishing Limited, Cheltenham), 28-51, 46-47. 

563 Shepler, supra note 556, 96; See also, Denov, supra note 556, 323, 326–327; Baines, supra 

note 556, 4. 

564 Baines, supra note 556, 4. 

565 See, e.g., Menon and Bhasin, supra note 558, 16; Mibenge, supra note 13, 45. 
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vulnerable and innocent victims.566 At the same time, it is to be noted that 

many young girls feel extremely vulnerable and insecure during armed 

conflict, particularly in relation to sexual violence. In Sierra Leone, many girls 

associated with armed forces or groups considered that it was the ‘pervasive 

sexual victimization that was most debilitating’.567 

To conclude, there is no unified view on how the dominant conceptions of 

childhood are seen around the world. In some situations, neither the children 

themselves nor their community share the conception of innocent childhood 

and, for example, understandings of trauma or forgiveness.568 Even within the 

same communities, views may differ, and some may see children as innocents, 

whereas others may consider them culpable or tainted. The same applies to 

the views of children themselves. Alcinda Honwana has noted that  

the definition of childhood in [international] treaties Is idealistic and 

inappropriate to the social and economic conditions of [African] 

societies, even in peacetime. Notions of childhood and the processes that 

mark the transition from childhood into adulthood are socially 

constructed and vary from one society to another and are based on the 

specific social and economic conditions.569  

Karen Wells has further argued that despite there being shared characteristics 

of childhood worldwide, the fact that cultural and social factors socially 

construct childhood means that there is no one ‘global form of childhood’.570 

 
566 Mats Utas, ‘Victimcy, Girlfriending, Soldiering: Tactic Agency in a Young Woman’s Social 

Navigation of the Liberian War Zone’, 78(2) Anthropological Quarterly (2005), 403–430. The 

focus of Utas’ article is on 19-year-old Bintu, but Utas does argue that similar experiences can 

be found in lives you girls and young women in general. 

567 Denov, supra note 556, 326–327. 

568 Akello, Richters and Reis, supra note 557, 239. 

569 Alcinda Honwana, Child Soldiers in Africa (2006, University of Pennsylvania Press, 

Philadelphia), 157. 

570 Karen Wells, Childhood in a Global Perspective (2009, Polity Press, Cambridge), 1–4. See 

also, Convention on the Rights of the Child, supra note 157. 
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In particular, the conception of innocent childhood is an ideal rather than a 

reality for many children around the world, including in the wealthiest 

countries.571 However, while the privileges of childhood in reality do not 

extend to many children, they have become the expectation for all.572 

That people in positions of authority and particularly children themselves 

start to conceptualise childhood according to a narrow – even if powerful – 

conceptualisation and that children are then seen as passive victims is an 

example of enforcing stereotypes and of their costs, of which Kennedy has 

spoken.573 While the original intention of enforcing the conception of the 

innocent child was most likely to do good, the ‘possible negative 

consequences’574 of the conception have been not taken into account. The 

following chapters will discuss these negative consequences further. 

3.5 Concluding Remarks 
The conceptions of childhood impact the way children are seen and treated 

and, at the same time, create realities for children. Because of these 

conceptions, children have become both protected and fallen angels, 

incomplete beings and children in their own right. The existence of the 

contradictory conceptions creates tensions in situations in which childhood 

can be seen through one or multiple lenses. As is shown above, these situations 

may lead to situations in which the child ends up being the losing party. 

International law has a dual role in constructing childhoods as it is influenced 

by and influences the conceptions of childhood and potentially reinforces 

 
571 See, e.g., Nara Milanich, ‘Innocents Abroad: Borders, Citizenship, and What Children's 

Historians Can Tell Us About the World Today’ 11 The Journal of the History of Childhood and 

Youth (2018), 153–167, 162.  

572 Paula S. Fass, ‘Is There a Story in the History of Childhood’ in Paula S. Fass (ed.) The 

Routledge History of Childhood in the Western World (2013, Routledge, Oxon and New York), 

1–14, 3, 7, 11, 13. 

573 Kennedy, supra note 132; See also, Koskenniemi, supra note 132, 12 and the discussion in 

Introduction. 

574 See subchapter 1.4. 
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universal understandings of local conceptions of childhood. However, 

international law related to children has developed and exists among the 

‘tensions and contradictions’ that had, by the mid-twentieth century, ‘emerged 

between Western ideals and expectations and the realities of the treatment of 

children’.575 The development of ideas of childhood in international law has 

taken place in the context of historical developments in society, and it is to 

these developments that I now turn. 

  

 
575 Paula Fass, ‘A Historical Context for the United Nations Convention on the Rights of the 

Child’, 633 The Annals of the American Academy of Political and Social Science (2011), 17–29, 

18. 
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4 
The Roots of Protecting Children from Sexual 

Violence in Armed Conflicts 
This chapter traces the history of influential conceptions of childhood. To 

understand the impact and consequences of these conceptions, it is necessary 

to trace their development and influence on international law. As has been 

discussed, these conceptions have become internationalised and are being 

used on both an international level and a local level around the world. 

Understanding the historical and cultural roots of these conceptions is 

important because international law is not objective, and its ideas of childhood 

are the product of specific cultural and historical processes. Therefore, as the 

roots of these conceptions are in the Western thought system and 

international law is mostly based on ‘the experience of European States’,576 

this chapter concentrates on the developments in Europe.  

Studying children as a group includes the assumption that children are 

somehow different from adults and that, in the context of an armed conflict, 

their experience of the conflict is different from that of adults.577 In 

international law, with its special protection regime of children, this 

assumption seems nearly self-evident. However, as will be seen, it is not self-

evident or, at least, has not always been. Where, therefore, does our 

assumption that children should be treated differently from adults originate? 

Why do we think that sexual violence against children is something different 

from that committed against adults? In this chapter, I explore the question of 

why children are seen differently from adults and the roots of these 

assumptions, particularly in relation to sexual violence. I discuss the ideas of 

childhood in relation to sexual violence from a wide perspective and not only 

in the context of armed conflict. Sexual violence in armed conflict is not 

 
576 Gardam and Jarvis, supra note 79, 107.  

577 See, Kuper, supra note 322, 6. 
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separate from everyday violence or peacetime power structures, and, 

therefore, understanding it requires discussing it in its wider context.578  

Sexual violence against children in armed conflict is not a new phenomenon. 

Several writers consider that sexual violence has been part of armed conflict 

since times immemorial, and for a long time, it was seen as an inevitable part 

of war connected to the idea that ‘to the victor go the spoils’ of war.579 The idea 

that children, as a group, should enjoy special protection from harm in general 

or from sexual violence specifically because there is something inherently 

particular in childhood that requires protection from adults has not always 

existed. To understand where the idea that children are protected comes from 

and that it is an obligation of the State to protect children, one must take a few 

steps back in history. The journey begins with the famous ideas of Philippe 

Ariès on the history of childhood. 

4.1 Childhood as a Special Phase 
That childhood has not always been understood in the same way became a 

point of discussion in the 1960s, along with the emergence of the historical 

study of childhood. Most famously, the claim that a universal understanding 

of childhood has not always existed was made by French historian Philippe 

Ariès in his book Centuries of Childhood (L’Enfant et la familiale sous l’ancien 

regime). He argued that before the sixteenth century, children were not 

considered a separate group. They were not seen to be different from adults 

and were instead treated as miniature adults. He argued that while children 

have naturally always existed, the concept of childhood developed only after 

 
578 Jennie E. Burnet, ‘Sexual Violence, Female Agencies, and Sexual Consent. Complexities of 

Sexual Violence in the 1994 Rwandan Genocide’ in Doris Buss, Joanne Lebert, Blair Rutherford, 

Donna Sharkey, and Obijiofor Aginam (eds), Sexual Violence in Conflict and Post-Conflict 

Societies International Agendas and African Contexts (2014, Routledge, New York), 131–144, 

131. 

579 Askin, supra note 11, 19. For historical records on sexual violence in armed conflict, see e.g., 

Brownmiller, supra note 12, 31–113; Askin, supra note 21. On history of sexual violence against 

men, see, Sivakumaran, supra note 12, 253–276. 
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the Middle Ages.580 He noted that the lack of existence of childhood did not 

mean that children were ‘were neglected, forsaken or despised’ but that 

‘awareness of particular nature of childhood, that particular nature which 

distinguishes the child from the adult, even the young adult’ was missing.581 

He went on to observe that an indifference towards childhood continued up 

until the seventeenth or even nineteenth century as a consequence of the fact 

that many children died very young, and only as early childhood mortality 

decreased did a ‘solicitous’ attitude towards children develop.582  

Essentially, Ariès then argued that ‘[h]ow we feel about children and how we 

think about them’ is not natural but something that has changed over time.583 

While Ariès argued that because childhood as a concept did not exist, children 

were not treated differently from adults, subsequent writers went further in 

their arguments. Lloyd DeMause presented a particularly grim view, arguing 

in the 1970s that in the past, childhood was a ‘nightmare’ and that ‘[t]he 

further back in history one goes, the lower the level of child care, and the more 

likely children are to be killed, abandoned, beaten, terrorized, and sexually 

abused.’584 DeMause was of the view that parents were not protective of their 

 
580 Ariès, supra note 326, 32–33, 125.  

581 Ibid., 125. It is worth noting that, as has been pointed out by Hugh Cunningham, the original 

French version of Ariès’s book uses the word sentiment, which has been translated as ‘idea’ – 

two words with different meanings. According to Cunningham, this may be the cause of some 

of the criticism of Ariès’s work. Hugh Cunningham, ‘Histories of Childhood’, 103 The American 

Historical Review (1998), 1195–1208, 1197. 

582 Ibid., 37-38. Ariès notes that the non-existence of the concept of childhood should not be 

confused with there being no affection for children. Instead, the question is about the ‘particular 

nature of childhood’ that distinguishes children from adults. 125. See also, Adrian Wilson, ‘The 

Infancy of the History of Childhood: An Appraisal of Philippe Ariès’ 19 History and Theory 

(1980), 132–153, 134. 

583 Fass, supra note 572, 2. 

584 Lloyd DeMause, ‘The Evolution of Childhood’ in Lloyd DeMause (ed.), The History of 

Childhood (1974 The Psychohistory Press, New York), 1–74, 1. 
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children because they were unable to empathise with them.585 Similar, though 

less radical, views of past childhood were presented by other writers. For 

example, the feelings of parents were considered to be similar to those one 

would have for a pet, children were mainly considered to be a labour force and 

the relationship between parents and children was mostly economical until as 

late as the mid-nineteenth century.586  

The notion that childhood had either emerged in a specific moment in time587 

or that children were not cared for was, however, challenged from the 1980s 

onwards. In particular, Ariès has been criticised for trying to find an 

understanding of the childhood of his time in the past.588 While he argued that 

childhood has not always been the same, he was still seeking a modern 

conception of childhood centuries ago. For example, Linda Pollock has argued 

that there have always been warm feelings between parents and children and 

that parents were protective of their children before the eighteenth century.589 

Today, the black-and-white images of past childhood are mostly contested by 

childhood historians,590 and it is no longer considered that parents began to 

 
585 Ibid., 9, 16. 

586 See, Stone, supra note 352, 5, 105–106, 114; Michael Mitterauer and Reinhard Sieder, 

European Family: Patriarchy to Partnership from the Middle Ages to the Present (translated 

by Karla Oosterveen and Manfred Hörzinger, 1982, Basil Blackwell, Oxford), 98; See also, Ariès, 

supra note 326, 37–38. 

587 Colin Heywood has shown how, depending on argument and material, childhood has been 

‘discovered’ several times from the Middle Ages onwards. Heywood, supra note 335, 24–35. 
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Antiquity’ in Paula S. Fass (ed.) The Routledge History of Childhood in the Western World 

(2013, Routledge, Oxon and New York), 17-39; Margaret King, ‘Children in Judaism and 
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love their children at a particular moment in time or that the mistreatment of 

children ended at the beginning of modern times.591  

However, it is not denied that the life of many children was extremely tough – 

just like that of adults. Disease, parasites, poor hygiene and malnutrition all 

contributed to a short life expectancy,592 and it has been considered that 

violence against children was more likely in the past even if not to the scale 

DeMause suggested.593 Pollock has argued that while children have always 

been ‘vulnerable to exploitation and abuse, as they are today’, what is seen as 

abuse is also culturally specific, and ‘different cultures were horrified by 

different things.’594 Acts that would today be considered maltreatment, such 

as swaddling or spanking, may have been ‘well-intentioned’ and understood 

as forms of protection rather than abuse.595  

The previous chapter discussed Locke’s and, in particular, Rousseau’s ideas of 

childhood and how they formed the basis of the modern idea of childhood in 

the Western world. While it is impossible to say how fast these ideas spread, 

for example Anja Müller has considered the ‘universalised’ idea of childhood 

as an era of innocence to have been born in the eighteenth century and, which 

then created ‘a special place [for children] in a society whose future they 

represent’. Because children were seen as lacking in both rationality and 
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593 Heywood, supra note 335, especially chapters 5-7 and pages 116, 126.  
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physically, it was considered that ‘children need special attention, care and 

protection.’596 Yet, as noted earlier, this ideal of childhood was always 

available only to a few; it was an ‘imagining’ rather than the reality, and many 

children found themselves outside this ideal.597  

Contradictorily, even if the conception of innocent childhood was mainly 

based on the girl child, in the early days of its conception, childhood as a social 

category was available to boys and, more specifically, to middle-class boys.598 

However, as working-class children flooded to cities and entered working life 

in the eighteenth century, new ways of protection, including larger 

investments in children’s education and upbringing, started to emerge for 

middle-class children in the Western world.599 Changes happened in families 

as, following their extended education, children stayed at home longer600 and 

became an economic burden, which shifted the focus to their ‘sentimental 

value’ in the nineteenth and twentieth centuries.601 This change, according to 

Linda Gordon, led to changes in children’s position; their welfare was 

prioritised, and children in general were ‘[placed] in [a] privileged position’. 

602 The changes happened first in the middle class, and by the end of the 

nineteenth century, they had extended to children of poorer classes.603 Before 
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601 Viviana A. Zelizer, Pricing the Priceless Child. The Changing Social Value of Children (1985, 

Princeton University Press, New Jersey), 1–6; Linda Gordon, ‘The Perils of Innocence, or 

What’s Wrong With Putting Children First’ 1 The Journal of the History of Childhood and 

Youth (2008), 331-350, 331; Bailey, supra note 599, 197. 

602 Gordon, supra note 601, 331. 

603 Gittins, supra note 328, 45; Pollock, supra note 352, xv. 
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that, child labour was still a widespread phenomenon, and work for poor 

children was even considered necessary to avoid a life of crime.604  

It has been argued that the whole basis for seeing children as separate from 

adults was based on the idea of ‘protect[ing] their purity and innocence’, which 

led to a situation in which ‘[c]hildhood, as well as being a period of physical 

development, became socially constructed around dependency.’605 It is worth 

noting that despite the changing views in both families and society at large, 

violence against children did not disappear; for example, corporal punishment 

was used in most schools, both for wealthy and working-class children.606 In 

many countries, it is still permissible today to hit a child as a punishment, 

though hitting an adult would, in the same societies, be considered an assault 

and be prosecuted in court.607 Indeed, today there are children in all countries 

whose childhoods can be described as anything but blissful and protected.  

4.2 Sexual Violence against Children 
It was also noted in Chapter Three that Rousseau’s conception of childhood 

has been seen as the moment in which modern times defined childhood as 

asexual. Before that, acts that would be considered sexual abuse of children 

today could be seen as acceptable.608 However, this does not mean that sexual 
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of infant dauphin of France in the seventeenth century, Louis XIII. The diary describes e.g. how 
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violence against children was accepted or as common as DeMause 

controversially argued. Laws prohibiting sexual violence against children 

existed long before Rousseau’s ideas of childhood emerged, and there are 

indications of rape being condemned for more than a thousand years.609 There 

are also references to consideration of the inappropriateness of sexual acts 

towards children in early European laws.610  Yet the reasoning behind the 

wrongness of these acts was different. Historically, in Western Europe, rape 

was seen as a property crime. The rape of an unmarried girl was seen to 

‘[destroy] her property value on the marriage market’ and bring shame to her 

family. Girls who had been raped could be sent to live in nunneries or had to 

marry the person who had raped them.611 At the same time, as rape was 

considered a property crime, it was seen as committed against men – usually 

the father or husband – who were the owners of the property.612  

It has been argued that these views started to change slowly in the Middle Ages 

and shifted to consider that the crime was committed against ‘the chastity and 

virtue’ of the female victim – that is, rape was seen as ‘crime against sexual 
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purity’. Women and children were, however, still seen as male property, and 

in court, these crimes were ‘settled man-to-man’.613 Arguably, then, the reason 

for criminalising rape was not to protect girls in the sense we understand it 

today but rather the protection of property of the powerful in society. In the 

words of Diana Gittins, ‘Crucial financial and political transactions often 

rested on the intact hymens of daughters as prospective brides.’614 

Many writers argue that sexual violence against children specifically started to 

be perceived as a more serious crime in Europe somewhere in the eighteenth 

century. For example, Georges Vigarello has argued that attitudes towards 

rape in France became less tolerant in the late eighteenth century. Cases of 

child rape started to appear in courts, and the number of cases grew 

throughout the century.615 Vigarello suggests that this happened as attitudes 

towards child rape toughened, and it started to be seen as a serious crime.616 

All the cases of rape that the Gazette de Tribunaux, a French journal on 

jurisprudence and court cases, reported were those of child rape. The Gazette 

described child rape as one of the ‘crimes offending most against nature’.617 

Linda Pollock’s research on newspaper reports on violence against children 

has revealed similar attitudes in England, with The Times reporting ‘385 cases 

of child neglect and sexual abuse’ between 1785 and 1860, of which 19 were 
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cases of incest.618 According to Pollock, ‘the manner in which the cases were 

reported by the newspaper provides an indication of the attitudes of the time 

to cruelty to children.’ The newspaper reports indicated condemnation not 

only by the courts and journalists, but also by crowds that gathered and waited 

outside.619  

Karin Hassan Jansson has similarly indicated that the ‘resentment’ towards 

sexual violence against children rose in the Swedish communities in the 

eighteenth century,620 and the number of cases in Swedish courts also grew 

from the seventeenth to nineteenth centuries.621 It seems, therefore, that there 

was an attitude of condemnation towards the sexual abuse of children in 

eighteenth- and nineteenth-century Europe. Sarah Toulalan has noted that in 

early modern Europe, ‘[s]exual violence was committed against girls and 

women of all ages’, but a significant number of the cases that ended on trial 

were those against young girls. For example, of the 306 cases that came to trial 

in the Old Bailey in the late seventeenth and eighteenth centuries, more than 

half of rapes and assaults with an intent to rape were committed against girls 

under the age of 14.622 Rape committed against children also led to higher 

conviction rates and to more severe sentences in comparison to rape in 

general.623  

However, as discussed earlier, the history of child sexual violence is more 

complex than that of a uniform condemnation. It has been argued that the 

image of the ‘fallen angel’ or ‘juvenile delinquent’ emerged at the same time as 

the Rousseauian ‘innocent and innately virtuous’ child. While for boys, this 
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image signified general criminality, for girls it meant ‘immorality and sexual 

precocity’.624 Louise A. Jackson notes that this had a ‘significant impact’ on 

how sexually abused girls were treated. Indeed, the situation created a 

paradox: in theory, the rape of an innocent was ‘the most heinous crime which 

could be committed against children or childhood’, but at the same time, the 

raped girl was considered ‘corrupted’, fallen from innocence and, therefore, a 

‘danger to other children’.625 It seems that there was a significant difference 

between the idea of sexual violence against children and the real living victim. 

While the idea was reprehended for its wrongfulness, the living victim was 

reprehended for her assumed ‘immorality’. Nineteenth-century England was, 

nevertheless, not without changes. The moralist attitudes towards child sexual 

abuse together with child prostitution led to a rise in the age of consent, first 

from 12 to 13 and then to 16 years old.626 The process of raising the age did 

produce some challenges. Not wanting to admit to using child prostitutes, 

many of those members of parliament opposing the higher age for consent 

were concerned about blackmail from ‘corrupted’ girls.627 In addition to the 

dual attitude towards sexual abuse of children (or perhaps, more correctly 

girls as very little attention was paid to boys), it seems the protection of 

children from sexual violence was balanced not only with political matters but 

also personal questions.  

The complexity of attitudes towards sexual violence against children can also 

be seen in its treatment in courts, discussed later in this thesis. Vigarello notes 

that despite the growing numbers of cases in France, most of them led to 

acquittals of the accused. He sees that while there was growing sympathy for 

the child victims, as well as growing horror about sexual violence against 

children, there was also reluctance to condemn appreciated members of the 
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community as well as suspicion about the depravity of the children who had 

been raped.628 A similar tendency could be seen in England, where over half 

of the complaints of rape in the Old Bailey were cases committed against 

children under the age of consent. In these cases too, most of those accused 

were acquitted.629 Indeed, despite the growing numbers and high 

representation of child sexual violence cases in comparison to adult ones, 

Shani D’Cruze has argued that sexual violence cases remained very rare in 

courts from the early modern period onwards, following both non-reporting 

and non-recognition in courts.630 Sexual crimes against children were not 

always clearly identified. The age of the victim was not always specified, and 

sexual violence against children was prosecuted under several different 

crimes. Many cases of sexual violence against children never made it to trial.631  

A gap between the laws and actual punishments in relation to sexual crimes 

has historical roots. It has been seen as resulting from the difficulty of proving 

sexual violence crimes following questions of evidence but also from the fact 

that in the times when rape was considered a property crime, that a man’s 

intervention was required to initiate criminal proceedings, that the woman or 

girl was seen as a willing sexual partner in rape cases and that society was 

hostile towards women and girls.632 Even when children may have been seen 

as innocent, the existence of the fallen angel conception meant that girls as 

young as 11 years old were considered to have encouraged the perpetrators, or 

their stories were simply not believed.633 Historically, sexual violence in courts 
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was a ‘moral crime’ and seen rather as sin than violence. Victims were 

considered ‘at least in part culpable’ and shamed.634 Even if the child was not 

seen as culpable, the rape of a child was not considered by the court as 

‘psychological trauma’ but as ‘“definitive” shame and loss of social honour’.635 

For a long time, tough punishments followed from the nature of the crime as 

a property crime, not from a specific horror associated with sexual violence 

crimes.636 While Vigarello has noted that from the eighteenth century, 

accusations of child rape against men from social classes other than the lowest 

ones – and including the highest classes – entered the courts and even poor 

victims had their cases heard,637 in reality the severity of the punishments 

depended on the social status of both the victim and the perpetrator.638 Even 

in Victorian England from the mid-nineteenth to early twentieth centuries, 

cases involving sexual abuse against children were only brought to court if 

informal negotiations were not successful.639 Moreover, sexual violence cases 

were mostly restricted to girls, and those against boys were often not 

recognised.640 Instead, for example, in Victorian England, sexual acts between 

men and/or boys were prosecuted as sodomy. Considering that the age for 

criminal liability was 14, boys who were sexually abused and older than 14 

years old could end up being prosecuted for their abuse.641 

It has been argued that over the nineteenth century, the idea of the innocent 

child grew stronger, and by the turn of the twentieth century, ‘the figure of the 

(female) child had become an important symbol of the innocent victim of 
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crime.’642 That did not mean that sexual violence was necessarily seen as a 

crime against the child. For example, in 1905, the Washington State Supreme 

Court, in a case dealing with reparation of damages in relation to the rape of a 

15-year-old girl by her father, noted that  

[t]he rule of law prohibiting suits between parent and child is based upon 

the interest that society has in preserving harmony in the domestic 

relations, an interest which has been manifested since the earliest 

organization of civilized government, an interest inspired by the 

universally recognized fact that the maintenance of harmonious and 

proper family relations is conducive to good citizenship, and therefore 

works to the welfare of the state.643  

However, the early twentieth century saw yet another turn in the attitudes 

towards sexual violence against children, and behind it was arguably Sigmund 

Freud, who also influenced the ideas of developmental psychology.644 Freud, 

of course, reintroduced the discussion of children’s sexuality, going against 

Rousseau’s view of innocent asexuality. In his view, sexuality was a normal 

and central part of growing up, including in early childhood,645 and followed a 

universal set of stages in children’s development.646 In his earlier works, Freud 

also recognised the concept of the sexual abuse of children by adults.647 
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However, for Freud, there was ‘no tabula rasa, no innocent child’,648 and he 

later examined sexual abuse as ‘fantasies’ of the victims, including children.649 

Freud’s views have been seen as contributing to the dismissal of child sexual 

abuse and ‘offer[ing] categories with which to explain away [child sexual 

abuse] complaints’.650 The impact of Freud’s ideas was long-lasting. For 

example, Michael Freeman has argued that the ignorance of sexual violence 

against children in as late as the 1970s and the ‘permissive 1960s’, during 

which sexual encounters with children were defended by, for example, some 

intellectuals are ‘[i]n part [to be attributed] […] to the writings of Freud and 

his view to the childhood desire’.651 

Some have gone as far as to argue that it was indeed the concern for protecting 

children from sexuality that was behind the whole child protection movement. 

For example, Stevi Jackson and Sue Scott have stated that behind the concern 

for children working in mines was the semi-nudity of the children who worked 

there as well as their exposure to ‘lewd language’. Concern for child 

prostitution was used to gain support for the moral purity movement, and 

arguments for better housing conditions for the poor were partly based on the 

risk of incest if the whole family lived in the same room.652  
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4.3 Early Protection of Children in Armed Conflicts 
It would be wrong to claim that there was no consideration for children in 

armed conflicts before the emergence of modern childhood. To begin with, the 

protection of the ‘helpless’ in war as well as the immunity of non-combatants 

from acts of war have long historical roots.653 Yet the harm caused to those 

who do not participate in fighting has varied over time. Civilians have never 

been completely spared from the harms of warfare, and children and youth 

have always, as James Marten has noted, been likely to end in ‘harm’s way’, 

especially in civil wars.654 Throughout the history of war, there have been 

codes and customs that have regulated the behaviour of those participating in 

fighting, based, for example, on religion and chivalric codes.655  

In relation to children, there are, for example, references that indicate that 

some sort of provisions protecting children had already emerged in armed 

conflicts in the early Middle Ages. In particular, Cáin Adomnáin656 or Lex 

Innocentium, written in Ireland in 697, is often credited in this regard. While 

it is mostly known as a law providing protection for women, it also extends 

protection to other groups, including children.657 It was ‘a perpetual law on 

behalf of clerics and women and innocent children until they are capable of 

slaying a man, and until they take their place in the tribe, and their (first) 
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expedition is known’.658 In 1138, Alberic of Ostia, mandated by Pope Innocent 

II, urged Scottish rulers to ‘spare women, children, the infirm and elderly, 

killing only those who fought against them’.659 Later on, medieval kings of 

England, including Richard II and Henry V, in their ordinances of war in the 

fourteenth and fifteenth centuries, extended the idea of those protected in 

armed conflict. The ordinances of King Richard II ‘explicitly protected 

churchmen, religious, women and any who were not carrying arms’,660 and 

King Henry V extended this protection to ‘clergy, women, children, labourers, 

ploughmen and merchants’.661 However, a difference is to be made between 

the aim of these codes, which is to spare those who do not take part from 

fighting, and the idea of protecting children for the special value they hold, 

which appeared only later. Furthermore, while it is tempting to draw 

conclusions that the protection of children has roots far back in history, the 

truth is more complex. Helen M. Kinsella has pointed out that while medieval 

practices and examples based on ‘honor, chivalry, and mercy’ are often seen 

as precedents to the protection in modern international humanitarian law, the 

story is complicated and based on the interests of the instances, such as the 

church, promoting the protection. The first and foremost interest of these laws 

was to shelter churchmen and the property of the church in war.662 While the 

Cáin Adomnáin is hailed as an early treaty to protect women and children, it 
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too was a law written by an abbot that equally protects church clerics and 

property.663  

In the fourteenth and fifteenth centuries, the idea that those who did not 

participate in hostilities should be spared started to gain wider support in 

Europe.664 This idea was also reflected in the writings on early international 

law665 in the fifteenth, sixteenth and seventeenth centuries. Calls for sparing 

the ‘innocent’, including children and women, in war were made in these 

writings.666 The protection of children from attacks in war, however, seemed 

to follow rather from their non-participation in fighting than their special 

 
663 Cáin Adamnáin, supra note 12. 

664 Allmand, supra note 655, 265–269. 

665 It should be noted that despite my expression ‘writings on early international law’, strictly 

speaking, not all these writers were lawyers or considered themselves to be working with 

international law. Francisco de Vitoria and Francisco Suárez, despite writing on natural law, 

were ‘Catholic humanists who did not think of themselves as members in a profession of 

“international law”’. For discussion, see Martti Koskenniemi, 'Gustave Rolin-Jaequemyns and 

the Establishment of the Institut de Droit International (1873)', 37 Revue Belge de Droit 

International/Belgian Review of International Law (2004), 5–11, 5–6. 

666 Francisco de Vitoria, ‘The Second Relectio on the Indians, or on the Law of War made by the 

Spaniards on the Barbarians’ (translated by John Pawley Bate) in Francisco de Vitoria and 

Ernest Nys (ed., by the latter), De Indis et De iure belli relectiones (1917, The Carnegie 

Institution of Washington, Washington), 178–179, see also 180; Balthazar Ayala, Three Books 

on the Law of War and On the Duties Connected with War and on Military Discipline (Volume 

Two, Translated by John Pawley Bate, 1912, The Lord Baltimore Press, Baltimore), 33; 

Francisco Suárez, Selections from Three Works (Volume Two, translated by Gwladys L. 

Williams, Ammi Brown and John Waldron, 1944, Clarendon Press, Oxford), 843; Alberico 

Gentili, De Iure Belli Libri Tres (Translated by John Rolfe, 1933, Clarendon Press, London), 

257. It is worth noting, however, that Hugo Grotius did not consider that children enjoyed a 

protected position in armed conflict. Instead, he noted that ‘the fact that the slaughter even of 

infants and of women is made with impunity, and that this is included in the law of war’ reflects 

the extent of the ‘right to inflict injury’ in armed conflict. Hugo Grotius, De Jure Belli Ac Pacis 

Libri Tres (translated by Francis W. Kelsey, 1913-1925, Carnegie Institution of Washington, 

Washington), 648. 
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status as innocent children.667 Indeed, Linda Pollock has noted that the use of 

the term ‘innocent’ before the late eighteenth century in relation to children 

referred to their weakness and not to childhood being considered, in 

Enlightenment terms, a time of purity and other related attributes.668  

Furthermore, despite sexual violence remaining a prevalent feature in armed 

conflicts, there were codes and customs prohibiting it.669 For example, in the 

sixth century, Totila, the king of the Ostrogoths, prohibited his soldiers from 

raping the women of Rome during the Siege of Rome.670 Both the Ordinances 

of Richard II and Henry V prohibited the rape of women, and the penalty for 

a violation was death.671 Prohibition, or at least condemnation, is also featured 

in several writings of publicists.672 However, Corinne Saunders has pointed 

out that, as with prohibitions of rape at the time in general, this attention to 

the issue was related to the importance of young women’s or girls’ virginity 

 
667 Suárez, supra note 666, 843. While Suárez considers that injury can be inflicted on all those 

who are able to take up arms regardless of whether they actually do so, he later notes that in 

relation to being ‘slain’, the innocents also include those who ‘are able to bear arms, if it is 

evident that, in other respects, they have not shared in the crime nor in the unjust war’. Ibid., 

846; Emer de Vattel, The Law of Nations, (Indianapolis, Liberty Fund, Inc, 2008), 549; Gentili, 

supra note 666, 251–252.  

668 Pollock, supra note 352, xvi. 

669 Raphaëlle Branche et al., ‘Writing the History of Rape in Wartime’ in Raphaëlle Branche and 

Fabrice Virgili (eds) Rape in Wartime (2012 Palgrave Macmillan, Basingstoke), 6. 

670 Brownmiller, supra note 12, 34. 

671 ‘Ordinances of War Made by King Richard II at Durham Ao 1385’ supra note 660, 453; See 

also, Theodor Meron, ‘Shakespeare's Henry the Fifth and the Law of War’ 86 American Journal 

of International Law (1992), 1–45, 23–24. 

672 de Vitoria, supra note 667, 185; Gentili, supra note 667, 258; Grotius, supra note 667, 657; 

de Vattel, supra note 667, 549; Pierino Belli, De Re Militari Et Bello Tractatus (A Treatise on 

Military Matters and Warfare) (Translated by Herbert C. Nutting, 1936, Clarendon Press, 

Oxford), 178. Belli considered that rape in armed conflict was prohibited, but also noted that 

there was not much to deter soldiers from doing it. 
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remaining intact,673 which, as seen above, was based on economic 

considerations of the marriage value of girls. 

4.4 Emergence of State Protection 
While there had arguably been changes in relation to the way children were 

seen in families, these changes were not limited to them. The first public 

bodies for the less fortunate, including orphaned children, appeared from the 

sixteenth century onwards. This early welfare system was based both on tax-

funded local relief and on private orphanages, hospitals and almshouses 

funded by the wealthy of society.674  However, the end of the nineteenth 

century witnessed the birth of a number of charities for children in Europe 

and the United States, both private and on the State level. The charities 

worked for the welfare of children as well as the prevention of cruelty against 

them.675 Two revolutions influenced the development; a concern of State for 

its citizens emerged from the French Revolution,676 and the Industrial 

Revolution brought people – including children – from the countryside to 

cities and factories. This made the appalling conditions of many poor children 

painfully visible.677 Therefore, a ‘shift in attitudes towards poor children’,678 

along with the spreading of the idea of innocent childhood occurred in 

nineteenth-century Europe. While the child was still seen as ‘sturdy’ in the 

nineteenth century, the move towards the ‘fragile’ twentieth-century child had 

 
673 Corinne Saunders, ‘Sexual Violence in Wars – The Middle Ages’ in Hans-Henning Kortüm 

(ed.) Transcultural Wars: From the Middle Ages to the 21st Century, (2006, Akademie Verlag, 

Berlin), 151–164, e.g., 162. 

674 Stone, supra note 352, 149. 

675 Wells, supra note 570, 26–28. 

676 Priscilla Robertson, ‘Home as a Nest: Middle Class Childhood in Nineteenth Century Europe’ 

in Lloyd DeMause (ed.), The History of Childhood (1974 The Psychohistory Press, New York), 

407–431, 426–427. 

677 Pollock, supra note 465, 61–63. 

678 Pollock, supra note 352, xv-xvi. 
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started.679 At the same time, social purity movements with their moral and 

evangelical views, such as in late Victorian society, started to pay attention to 

issues including child prostitution and to lobby for raising the age of consent. 

It has been argued that in these times, the age of consent started to signify the 

end of the ‘innocence of childhood’ and, therefore, tied definitions of 

childhood – particularly for girls – to sexuality.680 

The industrial era was also the time children and their development started to 

capture scientific interest, and developmental psychology gained ground. 

Children were now seen ‘en masse’, as a specific uniform group, as they 

worked in factories and went to school.681 In the 1880s, the early child 

protection movement began in the United Kingdom and United States.682 For 

example, Chris Jenks has noted that it was at this time that the Rousseauian 

notion of the innocent, protected child became the dominant Western 

‘“public” way of regarding children’.683 Children were no longer only the 

concern of their parents, but the ‘public responsibility for children […] greatly 

expanded’.684 The early movement concentrated on those children who 

worked in the appalling conditions of mills, factories and chimneys, the 

‘children without childhood’. As innocent beings, they were considered to ‘[be 

owed] a duty of protection by adults, [and to be] entitled to be dependent on 

adults and [to have] a right to happiness.685 The need for the protection of 

working children was reflected in child protection legislation,686 compulsory, 

 
679 Stephen Lassonde, ‘Age, Schooling, and Development’ in Paula S. Fass (ed.) The Routledge 

History of Childhood in the Western World (2013, Routledge, Oxon and New York), 211–228, 

221. 

680 Cox, supra note 359, 150. 

681 Woodhead, supra note 422, 47. 

682 Archard, supra note 91, 217. 

683 Jenks, supra note 325, 65. 

684 Robertson, supra note 676, 426; See also e.g., Pollock, supra note 352, xv. 

685 Cunningham, supra note 589, 14–15. 

686 For example, a law on the protection of abused or morally abandoned children (Loi 

sur la protection des enfants maltraités ou moralement abandonnés) was passed in 
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free education, the end of full-time child labour, the establishment of ‘national 

societies for the prevention of child abuse’ and convictions for child abuse.687 

Even before child protection laws came into being, there seems to have been a 

shift in the attitudes of society.  

On the international level, the first indications of similar development were 

seen in 1919 as the League of Nations vowed to ‘endeavour to secure and 

maintain fair and humane conditions of labour for men, women, and children’ 

and declared that it would be entrusted ‘with the general supervision over the 

execution of agreements with regard to the traffic in women and children’.688 

Later the same year, the International Labour Organisation adopted the 

Convention Fixing the Minimum Age For Admissions to Industrial 

 
France in 1889, Loi du 24 Juillet 1889, Loi sur la protection des enfants maltraités ou 

moralement abandonnés, 24 July 1889. This was followed by a law on the repression 

of violence, assault, acts of cruelty and attacks committed against children (Loi sur la 

répression des violences, voies de faits, actes de cruauté et attentats commis envers 

les enfants) in 1898. Loi du 19 Avril 1898, Loi sur la répression des violences, voies de 

faits, actes de cruauté et attentats commis envers les enfants, 19 April 1898. Similarly, 

the Prevention of Cruelty to Children Act was passed in England in 1889. Prevention 

of Cruelty to, and Protection of, Children Act 1889, 1889 Chapter 44, 26 August 1889. 

Germany passed a law related to the working conditions of children (Gesetz, 

betreffend Kinderarbeit in gewerblichen Betrieben), which was the predecessor of the 

German child protection law, passed a little later in 1903. Gesetz, betreffend 

Kinderarbeit in gewerblichen Betrieben, Deutsches Reichsgesetzblatt Band 1903, Nr. 

14, Seite 113–121, 30 March 1903. 

687 Pollock, supra note 352, xv; Gittins, supra note 328, 45; See also, Gertrude J. Rubin 

Williams, ‘Child Protection: A Journey into History’, 12 Journal of Clinical Child Psychology 

(1983), 236–243, 237; Adam M. Tomison, ‘A History of Child Protection: Back to the Future’, 

60 Family Matters, 46–57, 48. 

688 Covenant of the League of Nations, 28 April 1919, entry into force 10 January 1920, Art. 

23(a) and (c). 
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Employment, which set the minimum age for industrial work to 14,689 and the 

Convention Concerning the Night Work of Young Persons Employed in 

Industry, which set the age limit for working at night to 18 in most cases.690 

The changes in attitudes towards children were related to other crucial 

changes in society. Linda Gordon has considered that children’s growing 

importance in society is tied to ‘modernism, advanced capitalism, and 

heightened individualism’ but also to the growing role and power of women in 

society.691 The ideas of innocence and dependency were ‘used to define what 

all families and all childhoods should be’.692 However, the interest of the State 

in the welfare of its children cannot be considered to be only to ‘safeguard the 

weakest within its jurisdiction’; it was also, and perhaps more so, based on the 

idea that ‘children represent the future, and thus the continuity of the state.’693 

The time when the concern for children grew was also the time when 

established European powers struggled to keep their position as they were 

being challenged by rising powers. This caused ‘widespread anxiety over the 

future’. A reaction to this was to turn to children as the future of the State and 

to their welfare and education.694 To ensure its existence, the State needed 

children to be first soldiers and then taxpayers.695 Therefore, children needed 

to have adequate conditions to develop into decent adults. At the same time, 

 
689 Convention Fixing the Minimum Age for Admissions to Industrial Employment, 29 October 

1919, Washington, Coo5, Art. 2. As industrial employment were listed e.g. mines, factories, 

construction work and transport. For full list, see Art. 1 of the Convention. 

690 Convention Concerning the Night Work of Young Persons Employed in Industry, 29 October 

1919, Washington, Coo6, Art. 2(1). The age-limit was set to sixteen in cases were the process 

required continuous working day and night. See Art. 2(2). 

691 Gordon, supra note 601, 331. 

692 Gittins, supra note 328, 45. 

693 David Archard, ‘Philosophical Perspectives on Childhood’ in Julia Fionda (ed.), Legal 

Concepts of Childhood (2001/2004, Hart Publishing, Oxford and Portland), 43–56, 54–55. 

694 Heywood, supra note 335, 30; Jackson, supra note 475, 1. 

695 Herring, supra note 492, 4. 
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developmental psychology, as discussed in the previous chapter, started to 

analyse how children were to be developed into productive and healthy adults. 

4.5 Protecting Children in Armed Conflict  
It was also at this time that the suffering in armed conflicts started to gain 

attention, leading to the early codification of what is today known as 

international humanitarian law. The first Geneva Convention, a historical 

predecessor to the current Geneva Conventions and essentially a creation of 

European countries, was drafted in 1864.696 However, the first Geneva 

Convention concentrated on the protection of the sick and wounded soldiers 

in the field and did not refer to civilians, let alone children.697 Even before the 

Geneva Convention, there was the so-called Lieber Code, an instrument 

drafted by Francis Lieber, ‘a liberal adventurer and a political essayist’,698 to 

codify the rules of war in the American Civil War in 1863. Unlike the first 

Geneva Convention, the Lieber Code prohibited the rape of ‘persons in the 

invaded country’.699 It also included a short reference to children. The Lieber 

Code states that ‘[c]ommanders, whenever admissible, inform the enemy of 

their intention to bombard a place, so that the noncombatants, and especially 

the women and children, may be removed before the bombardment 

commences’.700  

 
696 While all European and several American states were invited to the diplomatic conference 

with the purpose to adopt the first Geneva Convention, the original signatories of the 

Convention were Baden, Belgium, Denmark, France, Hesse, Italy, the Netherlands, Portugal, 

Prussia, Spain, Switzerland and Wurtemberg. See, ICRC, Convention for the Amelioration of 

the Condition of the Wounded in Armies in the Field. Geneva, 22 August 1864, https://ihl-

databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=477CEA122D7B7B3DC12563C

D002D6603&action=openDocument, last visited 25 March 2022. 

697 Convention for the Amelioration of the Condition of the Wounded in Armies in the Field, 

Geneva, 22 August 1864.  

698 Koskenniemi, supra note 665, 8. 

699 Instructions for the Government of the United States in the Field by Order of the Secretary 

of War, (hereinafter Lieber Code) (24 April 1863), Art. 44.  

700 Ibid., Art. 19. 
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There were also other attempts to codify the rules of war. For example, the 

Oxford Manual on the Laws of War on Land of the Institute of International 

Law, a ‘liberal-cosmopolitan’ project701 drafted by Gustave Moynier, one of the 

founders of the Red Cross, included a provision on forbidding the 

‘[maltreatment of] inoffensive populations’ and indicated that ‘[f]amily 

honour and rights […] must be respected.’702 The provision on respect for 

family honour and rights was later adopted in the 1899 and 1907 Hague 

Conventions.703 Respect for family rights has been interpreted to include such 

measures as maintenance of the family unit, contact between family members 

and ‘provision of information on the whereabouts of family members’.704 

These are all provisions related to the protection of children, but it is 

important to note that because these interpretations were written in the 

twentieth century, their interpretation may somewhat differ from the ideas in 

the nineteenth and early twentieth centuries. The provision on family honour 

and rights has sometimes also been seen as including sexual violence,705 but 

‘in practise it has seldom been so interpreted.’706 However, despite these 

developments, children remained relatively invisible throughout the 

nineteenth century.707 At the same time, the idea of childhood changed, and 

the expectations for and investments in the welfare of children grew. These 

 
701 Koskenniemi, supra note 665, 5–11. 

702 The Laws of War on Land, Oxford, 9 September 1880, Arts 7 and 49. 

703 1899 Hague Convention, supra note 169, Art. 46; Convention (IV) respecting the Laws and 

Customs of War on Land and its annex: Regulations concerning the Laws and Customs of War 

on Land. The Hague, 18 October 1907, Annex to the Convention: Regulations Respecting the 

Laws and Customs of War on Land, Art. 46. 

704 Henckaerts and Doswald-Beck, supra note 258, 380. 

705 See, Peggy Kuo, ‘Prosecuting Crimes of Sexual Violence in an International Tribunal’, 34(3) 

Case Western Reserve Journal of International Law (2002), 305-322, 306; See also, e.g., 

Askin, supra note 21, 40. 

706 Theodor Meron, ‘Rape as a Crime under International Humanitarian Law’ 87 American 

Journal of International Law (1993), 424–428, 425. 

707 Philip Alston, John Tobin, and Mac Darrow, Laying the Foundations for Children’s Rights 

(2005, UNICEF Innocenti Insight), 3. 
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expectations soon met the realities of war in both World Wars. These wars 

‘exposed children’s acute vulnerability and the myth of inevitable progress’, 

and post-war negotiations required redefining ‘what was owed to children’, 

therefore interconnecting the questions of childhood with ‘larger international 

negotiations regarding power and prestige’.708 

4.5.1 The Inter-War Years  
As already mentioned, the inter-war period saw the development of child 

protection laws on the international level as child labour started to be 

regulated under international organisations. At the same time, the plight of 

children in armed conflict gained attention. Even during the First World War, 

there had been efforts – most notably by the Committee for Belgian Relief led 

by the future President of the United States, Herbert Hoover – to provide relief 

to civilians, with a primary focus on children in occupied Belgium. The focus 

on children was justified due to children being ‘immature and vulnerable 

beings’ and to these children being ‘deprived […] of a childhood’.709 After the 

war, efforts to protect children intensified.  

Behind the efforts for child protection in war were particularly Eglantyne Jebb 

and Dorothy Buxton, who were sisters and the founders of the Save the 

Children Fund and ‘recognised that children, and in particular, children 

affected by war, required special protections’.710 Jebb, a daughter of a wealthy 

family, teacher and devoted Christian with ‘universal humanitarian 

convictions’,711 argued that ‘[w]ar which stops in front of wounded soldiers, 

must even more respect the innocent child.’712 The work of Jebb and Buxton 

 
708 Fass, supra note 575, 17–29. 

709 Dominique Marshall, ‘Humanitarian Sympathy for Children in Times of War and the History 

of Children’s Rights, 1919–1959’ in James Marten (ed.), Children and War: a Historical 

Anthology (2002, New York University Press, New York), 184–200, 184–185. 

710 Fatima et al., supra note 9, 9; Marshall, supra note 709, 186. 

711 Waltraut Kerber-Ganse, ‘Eglantyne Jebb – A Pioneer of the Convention on the Rights of the 

Child’, 23 International Journal of Children’s Rights (2015), 272–282. 

712 Quoted in Marshall, supra note 709, 187. 
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led to the first international soft law instrument on children as the League of 

Nations adopted the Geneva Declaration of the Rights of the Child in 1924.713 

Behind the Declaration was the concern that following the experiences of the 

First World War, children needed to be protected from harm on the 

international level.714  

The Declaration did not refer to violence against children as it concentrated 

mostly on their development and care. However, it also referred to armed 

conflict with a paragraph stating that ‘[t]he child must be the first to receive 

relief in times of distress’, also noting that children ‘must be protected against 

every form of exploitation’.715 The adoption of the Declaration has been seen 

as a sign that the ‘international community’ recognised the value of children: 

‘a child who received adequate care and protection could grow up to serve his 

or her “fellow men”.’716 As the Declaration was a soft law instrument, it was 

not a binding treaty, in spite of States ‘promising’ to enact it.717 The League of 

Nations also established the Child Welfare Committee (or, in French, le 

Comité de protection de l’enfant) which was, in the words of Joëlle Droux, a 

distant predecessor to the UN International Children's Emergency Fund 

(UNICEF) in 1925. The organisation was short-lived as it lasted only until 

1936.718 

 
713 Geneva Declaration of the Rights of the Child, adopted 26 September 1924, League of 

Nations. 

714 John Tobin, ‘Introduction. The Foundation for Children’s Rights’ in John Tobin (ed.), The 

UN Convention on the Rights of the Child. A Commentary (2019, Oxford University Press, 

Oxford), 1–20, 3; Marshall, supra note 709, 187; Eugeen Verhellen, The Convention on the 

Rights of the Child (3rd Ed., 2000, Garant Publishers, Leuven/Apeldoorn), 64–65. 

715 Geneva Declaration of the Rights of the Child, supra note 713. 

716 Fatima et al., supra note 9, 10 

717 Verhellen, supra note 714, 65. 

718 Joëlle Droux, ‘L'internationalisation de la protection de l'enfance : acteurs, concurrences et 
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After the war and its experiences, attention also turned to the protection of 

civilians in armed conflict. The first attempt was made by the ICRC at the 

request of the 1929 International Conference of the Red Cross. This resulted, 

in 1934, in a draft convention on the Condition and Protection of Civilians of 

enemy nationality who are on territory belonging to or occupied by a 

belligerent.719 While the Hague Conventions and their Regulations included 

fragmentary provisions in relation to civilians in occupied areas,720 this was 

the first time that civilians on enemy territory were considered for 

protection.721 The relevance of the draft convention for children comes in the 

form of the general protection of civilians,722 but the draft convention did not 

make any remarks on the special protection of children. However, another 

draft convention in 1938, this time drafted by the International Law 

Association, showed concern for children as it listed persons under the age of 

15 years723 as a group qualified for safety zones.724 However, it seems that the 

protection provided by the draft Convention was based more on whether the 

person participated in the war effort than on the idea of the special protection 

 
719 Draft International Convention on the Condition and Protection of Civilians of Enemy 

Nationality Who Are on Territory Belonging to or Occupied by a Belligerent, Tokyo, 1934 

(hereinafter Tokyo Draft Convention). 

720 The Hague Conventions e.g., prohibit the bombardment of undefended cities as well as 

cultural objects and regulate the behaviour of occupying power. Frits Kalshoven and Lisbeth 

Zegveld, Constraints on the Waging of War (4th edition, 2011, Cambridge University Press), 11.  

721 ICRC, Introductory text to the Draft International Convention on the Condition and 

Protection of Civilians of Enemy Nationality Who Are on Territory Belonging to or Occupied 

by a Belligerent. Tokyo, 1934’ https://ihl-

databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?action=openDocument&documentId=85EE9

A58C871B072C12563CD002D6A15, last visited 19 July 2020. 

722 Tokyo Draft Convention, supra note 719. 

723 Other groups for safety zones were those over sixty years old as well as expectant mothers 

and mothers of suckling infants and those with mental or physical infirmity. 

724 Draft Convention for the Protection of Civilian Populations Against New Engines of War,  

Amsterdam, 1938, Art. 12.  
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of children.725 However, it was during this period that the idea that children 

should enjoy special protection in armed conflict started to gain support.726 

This led to the International Save the Children Union and the ICRC drafting a 

new instrument in 1939 that was designed specifically to protect children. The 

resulting draft Convention had a strong welfarist approach and did not 

address violence against children.727 Following the outbreak of the Second 

World War, none of these draft conventions were developed ‘beyond 

preliminary stages’ or ratified.728 

4.5.2 The Aftermath of the Second World War 
The extent of violence in the Second World War led to several developments. 

During the war, there had been widespread sexual violence, enabled by 

attitudes of turning a blind eye. States even systematically used sexual 

violence, as in the case of the ‘comfort women’ who were held in sexual slavery 

in areas occupied by Japan.729 In contrast, some militaries had officially strict 

attitudes towards rape, but these rules were enforced with very different levels 

of interest and success.730 The aftermath of the war led to several trials on both 

 
725 See also, ICRC, Introductory text to ‘the Draft Convention for the Protection of Civilian 

Populations Against New Engines of War. Amsterdam, 1938.’ https://ihl-

databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentId=29DF95181E9CC0FDC12563C

D002D6A9B&action=openDocument, last visited 19 July 2020. 

726 Fatima et al., supra note 9, 4. 

727 Unofficial Translation of the 1939 Draft Convention, ‘Convention Project for the Protection 

of Children in Case of Armed Conflict’, reprinted in Fatima et al., supra note 7, Annex I. 

728 Fatima et al., supra note 9, 10, 457. 

729 Alexander Gillespie, A History of the Laws of War. Volume 2. The Customs and Laws of 

War with Regards to Civilians in Times of Conflict (2011, Hart Publishing, Oxford), 166. 

730 For example, the Soviet military manuals prohibited rape under the penalty of death, but 

those commanders who tried to stop their soldiers from committing rape were not successful 

as sexual violence committed by Soviet troops in Eastern Europe was so widespread. The efforts 

were also not helped by Stalin’s accepting attitude. Gillespie, supra note 729, 166–167. In 

contrast, George S. Patton, a general of the United States Army, threatened that the soldiers 

who raped would be hanged. In the end, 971 court martials were held in the American forces 

for rape between 1942 and 1947, and 70 soldiers convicted for rape were executed, though not 
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the national and international levels. Despite widespread sexual violence, the 

international tribunals in Nuremberg and Tokyo paid little attention to sexual 

violence, even though the Tokyo Tribunal gave a conviction on rape for not 

preventing subordinates from committing war crimes.731  

With regard to children specifically, there are a few occasions in which the 

organs of the Tribunals considered that the crimes committed were 

committed ‘even’ against children. Most notably, in the event of dealing with 

sexual violence, the Tokyo Tribunal noted that ‘[e]ven girls of tender years […] 

were raped in large numbers.’732 However, it cannot be said that the Tribunals 

extensively paid attention to crimes against children.733  

Sexual violence, and in particular rape, committed in the Second World War 

was an element of the trial of Japanese General Tomoyuki Yamashita, who 

was tried and convicted for war crimes committed by troops under his 

command in the Philippines.734 In the trial, violence against children was 

 
hanged. Some German commanders also dealt with cases of rape ‘particularly severely’ and 

punished soldiers who raped with death. However, other German commanders were of the view 

that there was no need to put those soldiers in court martial who ‘lacked self-control in sexual 

matters’. Ibid., 674, 165. See also Bourke, supra note 19, 361. It is also known that the German 

forces committed widespread rape during World War II. Ruth Seifert, ‘War and Rape: A 

Preliminary Analysis’ in Alexandra Stiglmayer (ed.) Mass Rape. The War Against Women in 

Bosnia-Herzegovina (1994, University of Nebraska Press, Lincoln), 64. 

731 IMTFE Judgement, supra note 23, 592; 784; 792; 815–816; 820–822 

732 IMTFE Judgement, supra note 23, 389–391. For pleading of the Prosecutor on killing of 

children, see Indictment, Trial of the Major War Criminals before the International Military 

Tribunal, Nuremberg, 14 November 1945–1 October 1946, Volume I, Official Text in the English 

Language, Official Documents, 50. 

733 Even though children were repeatedly mentioned as a group along with men and women. 

See e.g., International Military Tribunal, judgment of 1 October 1946, in The Trial of German 

Major War Criminals. Proceedings of the International Military Tribunal sitting at Nuremberg, 

Germany, Part 22 (22nd August,1946 to 1st October, 1946), 463, 484. 

734 United States of America vs. Tomoyuki Yamashita, Before the Military Commission 

Convened by the Commanding General, United States Army Forces, Western Pacific, Public 

Trial (Findings), 7 December 1945 (hereinafter Yamashita Trial), 4062–4063.  
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mentioned several times. The alleged crimes committed by Yamashita’s 

subordinates were listed to include ‘[t]orture, rape, murder and mass 

execution of very large numbers of residents of the Philippines, including 

women and children and members of religious orders, by starvation, 

beheading, bayoneting, clubbing, hanging, burning alive, and destruction by 

explosives’.735 The Prosecutor’s Bill of Particulars also referred directly to 

sexual violence against children as it listed among the crimes committed 

‘brutally abusing, raping and attempting to rape numerous women and female 

children’.736 The testimonies given during the trial include descriptions of the 

rape of underaged girls,737 as well as descriptions of, inter alia, the attempted 

rape of a dead child.738 Considering that the trial of Yamashita is seen as a 

prime example of victor’s justice – as the personal revenge of United States 

General Douglas MacArthur for the suffering of United States’ troops in the 

Philippines and of racial prejudice in court739 – the question inevitably arises 

of whether these explicit references to women and children were made to 

justify the cause using the most horrific crimes imaginable. In addition to 

Yamashita’s trial, Dutch military courts in the area of modern-day Indonesia 

 
735 Ibid., 4057. 

736 United States of America vs. Tomoyuki Yamashita, Before the Military Commission 

Convened by the Commanding General, United States Army Forces, Western Pacific, 

Arraignment, 29 October 1945, para. 64. 

737 See e.g., Yamashita Trial, supra note 734, 31 October 1945, 503-509 mentioning a 15-year-

old girl raped; 670, mentioning rapes of a 13-year-old girl; 544–548, where those raped are 

called ‘girls’, but their ages are not mentioned. See also, 1276–1278; See also, Yamashita Trial, 

supra note 679, 13 November 1945, 2038-2041 mentioning soldiers speaking of raping 

‘some of the girls in the family’ – the ‘girls’ were believed to have been between 13 and 

19 years old; 2182, evidence of a rape of a 16-year-old girl. 

738 Yamashita Trial, supra note 734, 30 October 1945, 317–318. 

739 Ann Marie Prevost, 'Race and War Crimes: The 1945 War Crimes Trial of General Tomoyuki 

Yamashita' 14 Human Rights Quarterly (1992), 303–338. 
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also convicted 12 Japanese officers of the sexual enslavement of Dutch 

women.740 

Crimes against children appeared also in some national cases, for example, in 

the so-called Velpke Children’s Home Case that concerned the neglect of 

children in a children’s home in Germany in 1944. The accused in the case 

were charged for ‘[violating] the laws and usages of war, [which] concerned 

[…] the killing by wilful neglect of a number of children, Polish Nationals’.741 

The prosecutor of the case pleaded that ‘the case of infant children [has] from 

time immemorial been “the act and attribute of a civilized community”’.742 The 

United States of America vs. Ulrich Greifelt et al., or the so-called RUSHA743 

Trial, dealt, inter alia, with the pursuance of a systemic programme of 

genocide, crimes against humanity and war crimes that were committed in the 

context of the racial purity programmes between 1939 and 1945. One alleged 

crime was kidnapping alien children.744 While the issue of children was by no 

 
740 Joanne Barkan, ‘As Old as War Itself: Rape in Foca’, Dissent (Winter 2002), 60-66, 63. 

Barkan notes that ‘Dutch military court in Batavia (Indonesia) in 1948 prosecuted and 

convicted twelve Japanese army officers of sexually enslaving thirty-five Dutch women’; Case 

No. 79, Trial of Shigeki Motomura and 15 others, Netherlands temporary Court-Martial at 

Macassar (Judgement Delivered 18 July 1947) in Law Reports of Trials of War Criminals, 

Selected and Prepared by United Nations War Crimes Commission, Volume XIII (1949), 138–

145. 

741 Trial of Heinrich Gerike and Seven Others (The Velpke Children’s Home Case), British 

Military Court, Brunswick, 20 March–3 April 1946, Case No. 42, Law Reports of Trials of War 

Criminals, Selected and Prepared by the United Nations War Crimes Commission, Volume VII 

(1948), 76–81. Four of the Accused were found guilty and convicted to sentences varying from 

death by hanging to ten years imprisonment. Two were found not guilty and one of the Accused 

died during the trial. Ibid., 77. 

742 Ibid., 79.  

743 Rasse- und Siedlungshauptamt. 

744 Trial of Ulrich Greifelt and Others, United States Military Tribunal, Nuremberg, 10 October 

1947-10 March 1948, Case No. 73, Law Reports of Trials of War Criminals, Selected and 

Prepared by the United Nations War Crimes Commission, Volume XIII (1949), 1–69, in 

particular 12–13. 
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means a core concern of the trials after the Second World War, the 

proceedings and particularly the statements made suggest that in addition to 

reflecting the attitudes of the times, the heinous nature of crimes against 

children – and women – was used to emphasise the moral foundations of the 

trials. 

After the war, the efforts for a special convention protecting children 

continued. The experiences of the Second World War had confirmed the need 

for a convention protecting civilians during an armed conflict and initiated the 

drafting process of the four Geneva Conventions. There was also a proposal 

for a special convention on children. The proposal came from the Bolivian Red 

Cross, which argued for a separate convention on the protection of children.745 

Introducing children as the ‘most cherished part of society’746 and the future 

of the ‘mankind’,747 the drafting of the convention on the protection of children 

reflected the emerging views in society of children as a protected group and 

the future of the nations. Like the previous draft convention, it concentrated 

on relief and care for children but also noted that ‘[c]hildren under the age of 

14 shall […] without in any case […] [be] subjected to retaliation or persecution 

of any kind’ and that children under 14 years of age may not be ‘employed or 

used, even temporarily, in any industry or activity of war’.748 This reflected 

earlier efforts to limit the harms of child labour and took the first steps in 

protecting children from direct violence in armed conflict. 

While the drafting Commission noted that ‘it was incumbent upon the Red 

Cross to draft appropriate regulations to ensure efficient protection for 

 
745 Unofficial Translation of the 1946 Draft Convention, ‘La Paz Convention for the Protection 

of Children in times of World Wars or of Civil Unrest – Project’ (hereinafter La Paz Draft 

Convention), reprinted in Fatima et al., supra note 9, Annex II; Fatima et al., supra note 9, 11. 

746 Dr. Ruth Wreszinski Tichauer, ‘Introduction’ to the ‘La Paz Convention for the Protection of 

Children in times of World Wars or of Civil Unrest – Project’, reprinted in Fatima et al., supra 

note 9, 491. 

747 La Paz Draft Convention, reprinted in Fatima et al., supra note 9, Annex II, Art. 1. 

748 Ibid., Annex II, Arts 4–6 and Annexes 1–5. 
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children in wartime’,749 it considered that there was a risk that a separate 

convention on children would not be signed by all States750 and, therefore, 

decided against the idea.751 Instead, provisions on children were to be 

incorporated mostly into the Fourth Geneva Convention on Protection of 

Civilians. During the drafting process, there was a general will to include 

‘special protection due to women and children’ in the Convention.752 Violence 

against girls, including sexual violence, was recognised as the ICRC noted that 

[c]ountless women of all ages, and even small girls were the victims of 

the most abominable outrages during the war. In occupied territories, 

very many cases of rape occurred, and unheard of brutalities were 

perpetrated, sometimes accompanied by mutilations and indecent 

assault upon women and young girls. Wherever troops have passed or 

been stationed, venereal diseases have increased to an alarming 

degree.753   

However, violence against children never entered the draft proposals,754 and 

the provisions of the Fourth Geneva Convention concentrated solely on the 

 
749 ICRC, ‘Report on the Work of the Preliminary Conference of National Red Cross Societies 

for the Study of the Conventions and Various Problems Relative to the Red Cross. Geneva July 

26–August 3, 1946’, 1947, Geneva, Série I, No. 3a, 102.  

750 Ibid., this seems to also suggest that there would have been just one convention on both 

prisoners of war and civilians, which did not turn out to be the final case. 

751 Some delegates, however, considered the question of the protection of children in armed 

conflict to have a ‘complex nature’ and that a separate convention was required. Ibid., it is not 

specified who these delegations were or how many there were. 

752 ICRC, ‘Report on the Work of the Conference of Government Experts for the Study of the 

Conventions for the Protection of War Victims. Geneva, April 14-26, 1947’, 1947, Geneva, Series 

I, no 5b, 275. 

753 Ibid., 47. 

754 Though it was suggested that the following Article would be included: ‘Enemy aliens shall, 

in all circumstances, be respected, protected and treated humanely. Women shall be treated 

with all consideration due to their sex, and children with all consideration due to their age and 

helpless condition.’ Ibid., 275. 
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welfare issues of children, including providing children with preferential 

treatment with regard to relief and care as well as education and possible 

evacuation.755 In a Commentary to the Convention, the ICRC notes that  

[c]hildren were the innocent victims of events which afflicted them all 

the more cruelly because they were young and weak; they suffered 

hardships in violation of one of the most sacred of human laws – the law 

that children must be protected, since they represent humanity’s future. 

Mankind will long bear the trace of the deficiencies and wrongs caused 

by wartime atrocities.756  

Despite the fact that a separate convention on children was dismissed and the 

Fourth Geneva Convention did not take children into account to the extent 

hoped by some parties, attention to children continued to grow. This was 

further confirmed when the post-war period saw the birth of the UN 

Declaration on the Rights of the Child, a predecessor to the CRC. The 

Declaration, in the name of ‘mankind ow[ing] to the child the best it has to 

give’, among other provisions, considered children ‘the first to receive 

protection and relief’ and protected them from neglect, cruelty and 

exploitation.757 

4.5.3 The Reborn Concern for Child Abuse in the 1970s 
As has been seen, some have argued that Freud’s views on childhood sexual 

abuse took the question off the agenda for some time and even contributed to 

the ideas of the ‘sexual liberation movement’ of the 1960s and 1970s, during 

which arguments were presented in favour of sexual relations between adults 

 
755 IV Geneva Convention, supra note 170, Arts 23–24, 38, 50, 76, 89. 

756 Convention (IV) relative to the Protection of Civilian Persons in Time of War. Geneva, 12 

August 1949, Commentary of 1958, 284. 

757 United Nations Declaration on the Rights of the Child (1959), Proclaimed by General 

Assembly resolution 1386(XIV) of 20 November 1959, Principles 8 and 9; See also, Fass, supra 

note 575, 18. 
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and children.758 When sexual violence gained attention, particularly from 

feminists,759 in the 1970s, the focus was initially on adult women.760 Yet 

attention also turned towards children. As discussed earlier in this chapter, 

this was the time when childhood as a historical phenomenon started to gain 

ground, and the grim ideas of the past history of childhood emerged. The 

1970s, as described in the previous chapter, saw increased attention to the 

abuse of children, in particular in the form of the ‘battered child syndrome’.761 

This has been called the ‘re-discovery’ of child abuse.762 There was, therefore, 

a growing interest in child abuse in general and child sexual abuse specifically 

in the latter part of the twentieth century.763 However, an attitude of denial in 

relation to sexual violence against children did not disappear; the denial 

involved a view to ‘keep out a recognition of something that is unacceptable 

and at odds with the view we want to have of ourselves and society’. The effects 

of denial can also be seen in law.764  

There seems to have been a re-emergence of concern for the situation of 

children in armed conflict too as when the drafting of the Additional Protocols 

began in the 1970s, the ICRC considered ‘the problem of the protection of 

 
758 Mary McIntosh, ‘Introduction to an Issue: Family Secrets as Public Drama’, 28 Feminist 

Review (1988), 6–15, 9–10; Freeman, supra note 651, 256–257. For example, in France in 1977, 

several well-known philosophers signed an open letter demanding that three men who had had 

sexual relations with children aged 13 and 14 years old should not be punished and that the age 

of consent in France should be relaxed. ‘Lettre Ouverte à la Commission de Révision du Code 

Pénal pour la révision de certains textes régissant les rapports entre adultes et mineurs’, 1977, 

available at http://www.dolto.fr/fd-code-penal-crp.html, last visited 31 July 2020; Le Monde, 

‘Un appel pour la révision du code pénal à propos des relations mineurs-adultes’, 23 May 1977. 

759 A monumental work in this relation was Susan Brownmiller’s Against Our Will. 

Brownmiller, supra note 12. 

760 Freeman, supra note 651, 256–257. 

761 Archard, supra note 91, 217; See also, Kempe and Kempe, supra note 514. 

762 Archard, supra note 91, 217. 

763 See e.g., Hanks and Stratton, supra note 457, 91; James and James, supra note 341, 110. 

764 See e.g., Hanks and Stratton, supra note 457, 92–93. 
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children against attacks’ one of the key questions for consideration as thus far 

it was ‘not affirmed by any written legal provision’.765 The original draft 

proposal for the Additional Protocols noted that children would be the ‘object 

of special protection’ and would be kept away from military operations.766 The 

ICRC commented that ‘[a]bove all, the development of youth must be 

respected and encouraged and every effort made to ensure that they do not 

suffer, so unjustly, from the consequences of an armed conflict for which they 

are not responsible.’767 

Additional Protocol I was the first international convention to explicitly 

protect children from sexual violence in armed conflict.768 The inclusion of the 

protection did not generate much discussion, which indicates general 

agreement on its inclusion. The ICRC noted that ‘[l]ike women, children are 

entitled to special respect and must be protected against any form of indecent 

assault. This is a welcome supplement to Article 27 of the Fourth Convention, 

as experience has shown that children, even the very youngest children, are 

not immune from sexual assault.’769 This view did not, however, reach the 

Additional Protocol II, which is applicable in non-international armed 

conflicts. It does include a prohibition of rape,770 but despite the draft protocol 

 
765 ICRC, ‘Conference of Government Experts on the Reaffirmation and Development of 

International Humanitarian Law Applicable in Armed Conflicts, Geneva, 24 May-12 June 1971, 

III Protection of the Civilian Population against Dangers of Hostilities’, Geneva, 1971, CE 3b 

(hereinafter ICRC Government Expert Conference, 3b), 46–47. It is worth noting that the 

document also proposes that children should not take part in hostilities. The idea of improving 

the protection of children in armed conflict was also brought up in relation to non-international 

armed conflicts, but in much more vague manner. Ibid., 3. 

766 Ibid., 46–47.  

767 ICRC Government Expert Conference, 3b, supra note 765, 48–49. 

768 Additional Protocol I, supra note 170, Art. 77. 

769 Pilloud et al., supra note 252, 900. 

770 Additional Protocol II, supra note 170, Art. 4(2)(e). 
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including special protection from indecent assaults for children, such 

provision did not end up in the final text.771 

From the late 1970s, eyes turned to childhood. The year 1979 was declared the 

UN ‘International Year of the Child’.772 The International Year of the Child was 

based on concern for the well-being of children, particularly in the sense of 

development. The well-being of children was seen as a ‘vital component of 

social and economical development’, which should, therefore, ‘be supported 

and implemented by the co-operative efforts of the international and national 

communities’. Hence, enhanced awareness of the ‘special needs of children’ 

was necessary and to be promoted.773  The same period also saw the beginning 

of the drafting process for the CRC. In the 1980s, ideas of children as 

something other than passive adults-to-be started to gain ground among the 

advocates of the childhood studies approach. The increased attention to 

children led to the lengthy drafting process and, finally, the adoption of the 

CRC in 1989, which provided that children shall be protected from sexual 

exploitation and abuse at all times.774 The Convention has been seen as 

reflecting the changed attitudes towards children that occurred throughout 

the twentieth century but also as ‘[contributing] to a fundamental change in 

our child-image’ through its ‘offensive approach’ that requires State Parties 

not only to ban violations of children’s rights but also to promote those 

rights.775 A driving force behind the new Convention was ‘the idea of children’s 

vulnerability’,776 but despite the continuing idea of vulnerability, it has also 

been argued that there was a significant change in attitude; while the previous 

 
771 ICRC, ‘Draft Additional Protocols to the Geneva Conventions of August 12, 1949, 

Commentary’, Geneva, 1973, 163, Art. 32(1). 

772 International Year of the Child, G.A. Res. 169, U.N. GAOR, 31st Sess., Supp. No.39, at 74, 

U.N. Doc. A/31/169, 21 December 1976. 

773 Ibid.  

774 Convention on the Rights of the Child, supra note 157, Art. 34. 

775 Verhellen, supra note 714, 64, 146. 

776 Tobin, supra note 92, 155–182.  



163 
 

declarations had concentrated on protecting – and not empowering – 

children, children now had the right to be heard in matters concerning 

them.777 

4.5.4 International Attention to Sexual Violence in Armed Conflicts from 
the 1990s Onwards 
While targeting civilians in armed conflict has occurred historically, it 

arguably became an ‘issue’ in the 1990s as ‘powerful countries began explicitly 

addressing it as both a pragmatic and a moral problem for the first time 

history’.778 In this context, the 1990s also saw a clear shift in attention to sexual 

violence and violence against children. First, the UN started to pay particular 

attention to children in armed conflict. The UN World Summit for Children 

was organised in 1990, which gathered heads of States to discuss issues 

relevant to children779 and adopted a Declaration on the Survival, Protection 

and Development of Children.780 A few years later, in 1994, and referring to 

the CRC, the Geneva Conventions and their Additional Protocols and the 

mentioned Declaration, the UN General Assembly requested that the 

Secretary-General to appoint an expert who would provide a report on the 

impact of armed conflict on children.781 The appointed expert was 

Mozambican Graça Machel, a former freedom fighter and Minister of 

Education and Culture. The report drew attention to eight questions relevant 

to the impact of armed conflict on children: child soldiers, refugees and 

internally displaced children, landmines and unexploded ordnance, sanctions 

 
777 Tobin, supra note 714, 4, 19. 

778 Carpenter, ‘Women, Children and Other Vulnerable Groups’, supra note 84, 298; See also, 

Adam Roberts, ‘Humanitarian Issues and Agencies as Triggers for International Military 

Action’, 82 International Red Cross Review (2000), 673–698. 

779 See the webpage for the World Summit, 

https://www.un.org/en/conferences/children/newyork1990, last visited 5 March 2021. 

780 The World Declaration on the Survival, Protection and Development of Children, Agreed to 

at the World Summit for Children, 30 September 1990. 

781 General Assembly, ‘Resolution Adopted by the General Assembly [on the report of the Third 

Committee (A/48/634)]’, U.N. Doc. A/RES/48/157, 7 March 1994. 
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and their impact on children, health and nutrition, the promotion of 

psychological recovery and social reintegration of children, education and the 

sexual exploitation and abuse of children.782 Sexual and gender-based violence 

was described in the study as a ‘weapon of war’ and rape as a ‘continual threat 

to women and girls during armed conflict’. 783  The study also drew attention 

to the prostitution and sexual exploitation of children and forced pregnancy. 

It was argued that ‘[w]omen of all ages may be victims of violence in conflict, 

but adolescent girls are particularly at risk for a range of reasons, including 

size and vulnerability.’784  Despite emphasising the vulnerability of girls, the 

study also recognised that boys may be victims of sexual violence.785  

The Report led to the appointment of the first UN Special Representative of 

the Secretary-General for Children and Armed Conflict to work for and 

advocate the protection and well-being of children in armed conflict and to the 

establishment of the Office of the Special Representative of the Secretary-

General for Children and Armed Conflict in 1997.786 It also led to the 

emergence of the so-called thematic resolutions, discussed earlier in this 

thesis. As noted, the first thematic resolutions were on children and armed 

conflict787 as well as on ‘women, peace and security’, which also includes 

gender-based violence.788 Attention towards children in armed conflict also 

 
782 Machel Report, supra note 1. 

783 Ibid., paras 91-102. 

784 Ibid., paras 91-102. 

785 Ibid., paras 91-102. 

786 United Nations General Assembly, Resolution Adopted by the General Assembly [on the 

report of the Third Committee (A/51/615)], U.N. Doc. A/RES/51/77, 20 February 1997, paras 

35–36. 

787 Security Council Resolution 1261, supra note 5. 

788 United Nations Security Council, Resolution 1325, supra note 287. 
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increased in NGOs,789 and the issue of child soldiers became highly topical. All 

eyes, it seemed, were now on children in armed conflicts. 

The 1990s and early 2000s were ravaged by several armed conflicts that came 

to be known for widespread sexual violence, including sexual violence against 

children. The armed conflicts in the former Yugoslavia and Rwanda gained 

significant international attention due to their extremely violent natures. The 

post-Cold War momentum in international politics also led to the 

establishment of two international criminal tribunals. In the coming decades, 

sexual violence in armed conflicts, thanks to women activists,790 came to be 

prosecuted first in the ICTY791 and ICTR792 and later in the SCSL and ICC. 

While sexual violence against children was prosecuted in the Tribunals for 

Yugoslavia and Rwanda, the crime drew special attention first in the SCSL793 

 
789 See, e.g., Shattered Lives, supra note 34; UNHCR and Save the Children UK, Note for 

Implementing and Operational Partners by UNHCR and Save the Children-UK on Sexual 

Violence & Exploitation: The Experience of Refugee Children in Guinea, Liberia and Sierra 

Leone based on Initial Findings and Recommendations from Assessment Mission 22 October–

30 November 2001, February 2002; Corinna Cśaky for Save the Children UK, No one to turn 

to. The under-reporting of child sexual exploitation and abuse by aid workers and peacekeepers, 

2008; Save the Children, Unspeakable Crimes Against Children, supra note 87. 

790 See, e.g., Askin, supra note 21. In relation to non-conflict-related sexual violence, much of 

the credit for the attention to the sexual violence against children in the 1980s and 1990s is due 

to feminists, who ‘emphasis[ed] harms to women and children from violent and abusive men’ 

and ‘highlight[ed] the prevalence of child sexual abuse and its links with other forms of male 

violence’. See, e.g., Brid Featherstone, ‘Issues of Gender’ in Kate Wilson and Adrian James, The 

Child Protection Handbook. The Practitioner’s Guide to Safeguarding Children (3rd Edition, 

2007, Ballière Tindall/Elsevier, Edinburgh), 119-133, 122. 

791 See, e.g., Kunarac et al., Trial Judgement, supra note 146. 

792 See, e.g., Akayesu Trial Judgement, supra note 146. 

793 See, Prosecutor v. Issa Sesay, Morris Kallon and Augustine Gbao, Trial Judgment, Case No. 

SCSL-04-15-T-1251, 2 March 2009 (hereinafter RUF Trial Judgment); Prosecutor v. Alex 

Tamba Brima, Brima Bazzy Kamara and Santigie Borbor Kanu, Trial Judgment, Case No. 

SCSL-04-16-T, 20 June 2007, (hereinafter AFRC Trial Judgment); Prosecutor v. Charles 

Ghankay Taylor, Trial Judgment, Case No. SCSL-03-01-T-1283, 18 May 2012 (hereinafter 

Taylor Trial Judgement). 
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and then in the ICC.794 The topic was already discussed when the Rome Statute 

was drafted as several States at the Rome Conference emphasised the 

importance of including crimes against children in the Statute.795 Regarding 

specific crimes against children, the Rome Statute only criminalised the 

recruitment and use of children under 15 years old to actively participate in 

hostilities.796 However, as discussed earlier, sexual violence was included in 

the Statute in general as both a crime against humanity and war crime.797 In 

recent years, the topic has continued to attract attention. 

4.6 Concluding Remarks 
While provisions protecting children in armed conflict and prohibiting sexual 

violence – or at least rape – have existed for a long time, the logic behind these 

provisions has varied. As the ideas of the special status of childhood emerged 

and spread in Western Europe, they started to enter into provisions of 

international law relevant to armed conflicts. While the approach was first 

based on the welfare of children rather than the protection of children from 

violence, the provisions against direct violence and explicitly against sexual 

violence against children entered the conventions along the ‘re-discovery’ of 

child abuse from the 1970s. It is not surprising that the protection of children 

from sexual violence in armed conflict follows the general outlines of the 

history of ideas of Western childhood as international law has generally been 

informed by European experiences. However, my aim in this chapter has been 

to explore the context in which the ideas of international law developed. As 

these ideas were built on Western ideas of childhood, they inherently also 

 
794 See, e.g., Prosecutor v. Germain Katanga, Judgment pursuant to article 74 of the Statute, 

Case No. ICC-01/04-01/07, 7 March 2014. 

795 ‘Official Records, Volume II, Summary records of the plenary meetings and of the meetings 

of the Committee of the Whole’ UN Diplomatic Conference of Plenipotentiaries on the 

Establishment of an International Criminal Court, Rome 15 June-17 July 1998, see, inter alia, 

70, 98, 107, 109, 118. 

796 Rome Statute, supra note 150, Arts 8(2)(b)(xxvi) and 8(2)(e)(vii). 

797 Ibid., Arts 7(1)(g); 8(2)(b)(xxii); 8(2)(e)(vi). 
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included Western assumptions of childhood that were, partly through 

international law, internationalised. This is also visible in the idea that 

children should be protected from sexual violence. It is into this discussion 

that I will enter now.  
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5  
Innocent Children and Protection from Sexual 

Violence in Armed Conflict 
‘No issue of human rights is more important than protecting children against 

abuse and harm, and nowhere is the risk to children greater than in the world’s 

fifty conflict zones.’798 The above statement by former Prime Minister of the 

United Kingdom Gordon Brown, in his foreword to the notable opus 

Protecting Children in Armed Conflict, is a reflection of how the protection of 

children from harm in armed conflicts has taken a central place in 

international law. This is not surprising considering the harms experienced by 

children in war. As the ICRC states, ‘Children constitute an unacceptable 

proportion of civilian casualties during war […]. Because of their age and 

dependency on adults, children need special protection. Indeed, they are more 

exposed to a range of risks that can impact their physical and mental well-

being for years.’799 In recent decades, ‘the child victim of violence’ has replaced 

more traditional images of ‘victimhood’, such as the street child, in the 

children’s rights advocacy agenda.800 On the surface, there seems to be wide 

support for the protection of children in armed conflict in the international 

forum. In the words of the representative of the Netherlands to the UN 

Security Council, ‘The protection of children appears to be one of those issues 

which [unites] all nations.’801 As discussed in Chapter Three, the conception 

of innocent, vulnerable and protected childhood attributed to Jean-Jacques 

Rousseau is the basis of our modern understanding of childhood. This view 

also, unsurprisingly, prevails when we think of children caught amid armed 

conflict.  The justification for law protecting children specifically in armed 

 
798 Gordon Brown, ‘Foreword’ in Shaheed Fatima et al., Protecting Children in Armed Conflict 

(2018, Hart Publishing, Oxford), xi-xii, xi. 

799 ICRC, Children in War (2019, ICRC, Geneva), 2. 

800 Poretti et al., supra note 490, 23. 

801 United Nations Security Council, 4037th meeting (Resumption 1), 25 August 1999, U.N. Doc. 

S/PV.4037 (Resumption 1), 2. 
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conflict or otherwise is that children are seen as particularly vulnerable. This 

is what usually differentiates children from adults: while adults are seen as 

having agency and, therefore, capable of ‘looking after themselves’, children 

are considered in need of outside protection either from their parents or, 

failing that, from official bodies.802 In the words of Jonathan Herring, the 

whole idea that ‘children are vulnerable and therefore in need of especial 

rights and protection is at the heart of the law’s approach to children’.803  

As noted, today the idea that there is a need to protect children in armed 

conflict does not, of course, feel surprising. It is the logical consequence of the 

prominent position the child of Rousseau holds as the modern Western 

conception of childhood. As the previous two chapters showed, this has not 

always been the case. The conception of childhood has evolved, including 

during the existence of the conception of the protected child, as has the way 

how we tend to see the protected child. In this chapter, I consider this 

evolution. I consider how the protected child, and therefore the conception of 

the innocent child, has been used in international law in relation to sexual 

violence against children in armed conflict. While this chapter concentrates 

on protection, I wish to note that the issue has never been simple, and the 

protection of children has not always been seen as priority. However, I will 

discuss these are matters in the coming chapters. 

The picture of an ‘innocent child’ is often used to portray suffering in armed 

conflict.804 As seen in Chapter Three, in the modern conception of childhood, 

childhood is seen as distinct from the world of adults; children belong to the 

innocent world, not to the knowing adult world.805 Yet, as already noted, the 

picture is not that simple. The conceptions of childhood in relation to children 

 
802 Herring, supra note 492, 1. 

803 Ibid., 27. 

804 See, e.g., James Marten, ‘Introduction’ in James Marten (ed.), Children and War: A 

Historical Anthology (2002, New York University Press, New York), 1–10. 

805 Archard, supra note 91, 41. 
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in armed conflict have in particular been studied with respect to child soldiers. 

Both Mark Drumbl and Myriam Denov have identified contradicting 

expressions of conceptions of childhood in the discourse surrounding child 

soldiers. For example, Denov, in her research about the way media and policy 

discourse treat child soldiers, identifies three images of child soldiers: 

‘dangerous and disorderly, hapless victims and, most recently, […] redeemed 

heroes’.806 With the first, she describes the traditional conception of the ‘evil 

child’, noting that when children are portrayed as ‘“bandits”, “vermin”, 

“barbarians” and “monsters”’, and, therefore, ‘largely threatening and 

uncivilized […,] [t]he images of child soldiers have been used to convey the 

horror of childhood perverted from its “natural” course of innocence, fragility 

and purity.’807 Her second image of the hapless victim relies on the conception 

of the ‘innocent child’ and is associated with ‘innocence, vulnerability and the 

need for protection. Children are cast as wholly dependent, helpless and 

victimized – ultimately deserving of our sympathy.’ 808 Child soldiers are, 

therefore, ‘depicted as the pawns of deceitful yet powerful warlords, as well as 

broader undemocratic regimes and social forces’, as traumatised and as ‘lost 

young souls’.809 The final image, the child soldier as a hero, is mostly a 

historical image but can still be seen, for example, in books written about or 

by child soldiers. 810  

 
806 Myriam Denov, Child Soldiers: Sierra Leone’s Revolutionary United Front (2010, 

Cambridge University Press, Cambridge), 6. 

807 Ibid., 6-7. 

808 Ibid., 8. 

809 Ibid. 

810 Ibid., 9. Denov refers here inter alia to the biographies of Ishmael Beah and Senait Mehari. 

Denov importantly points out that it is not the child soldiers themselves who have pictured their 

lives as heroic but rather the media and other outside commentators. The books referred to are, 

Ishmael Beah, A Long Way Gone (2007, Sarah Crichton Books, New York); Senait Mehari, 

Heart of Fire (2006, Profile Books, London, originally published in German in 2004). 
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Mark Drumbl echoes these images and notes that child soldiers are today 

mostly seen as either ‘faultless passive victims’ or as ‘irreparable damaged 

goods’. Both these images emphasise the ‘victim narrative’, regardless of the 

violence and crimes the children themselves may have committed in their 

roles as soldiers. He also recognises the hero discourse but notes that it is 

‘somewhat antiquated’.811 He further argues that the ‘passive victim image’ is 

dominant in international discourse.812 However, like Denov, he further finds 

that the child soldier is also, in particular by journalists and national security 

circles, seen as a ‘demon and bandit’ and  a ‘ticking time-bomb, bad seed, and 

warped soul’.813 Denov also notes that what is missing from this picture is the 

‘girl soldier’. The image of the child soldier has been traditionally masculine, 

and, despite girls participating in armed forces and groups, ‘girls have been 

frequently deemed peripheral and rendered invisible within armed forces or 

armed groups.’814 When girls are seen, they are ‘typically […] characterized as 

victims who lack agency’,815 and as ‘silent victims particularly as “wives”, in 

tangential supporting roles, and as victims of sexual slavery’.816  

As seen in Chapter Three, the conceptions of childhood in relation to sexual 

violence are not straightforward either. While the basis of the dominant 

conception of childhood is that of the innocent child, images of childhood in 

relation to sexual violence have, according to a number of writers, also 

 
811 Drumbl, supra note 86, 7–8. 

812 Ibid.  

813 Ibid.  

814 Denov, supra note 806, 11; See also, Susan McKay, ‘Girls as “Weapons of Terror” in Northern 

Uganda and Sierra Leonean Rebel Fighting Forces’, 28(5) Studies in Conflict & Terrorism 

(2005), 385–397, 386. While McKay talks about ‘terrorism’, she talks about acts that would, 

under international law, be considered acts of non-State armed groups in a non-international 

armed conflict. For similar arguments in a post-war context, see Susan McKay, ‘Reconstructing 

fragile lives: Girls' social reintegration in northern Uganda and Sierra Leone’, 12(3) Gender and 

Development (2004), 19–30. 

815 McKay, ‘Girls as “Weapons of Terror”, supra note 814, 386. 

816 Denov, supra note 806, 13. 
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depicted the sexually abused child as the ‘evil child’. Furthermore, the 

psychological approach has brought into the picture the traumatised child, 

referred to by Denov in relation to the ‘hapless victim’. Finally, as discussed 

above, in recent times, the simplifying nature of conceptions of childhood has 

been questioned. There has been a call not to depict children as one 

homogenous group and to move from the notion of passive childhood to 

seeing the child as an actor. In the following, I consider the image of the child 

protected from sexual violence in armed conflicts and its attributes and 

connotations as seen in the sphere of international law. 

5.1 Innocent Child in International Law 
In international law, the starting point in relation to sexual violence against 

children in armed conflict is the language of protection. This need for 

protection, as has been discussed, stems from the conception of the innocence 

and vulnerability of children. As seen in the previous chapter, both the 

prohibition of rape and the idea of protecting children from the harms of war 

have a long heritage. The Lieber Code, in the nineteenth century, specifically 

prohibited rape under the penalty of death.817 However, a clear change of 

language is detectable in the Geneva Conventions and Additional Protocol I. 

The twentieth-century Conventions started to use the language of protection 

rather than prohibition. This is first apparent in the 1924 Geneva Declaration 

of the Rights of the Child, which stated that children ‘must be protected 

against every form of exploitation’.818 That this protection is based on the 

conception of the innocent child can be seen, Eglantyne Jebb suggests, in that 

‘[w]ar which stops in front of wounded soldiers, must even more respect the 

innocent child.’819 Traces of this view can also be seen in the 1949 Geneva 

Conventions as, in relation to humanitarian relief, children under the age of 

 
817 Lieber Code, supra note 699, Art. 44.  

818 Geneva Declaration of the Rights of the Child, supra note 713. 

819 Quoted in Marshall, supra note 709, 187. 
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15 are explicitly named as one of the ‘weakest categories of the population’ in 

the commentaries.820  

The idea of protection from sexual violence rather than its prohibition is also 

visible in the Geneva Conventions as, for example, the Fourth Geneva 

Convention notes in relation to women that ‘[w]omen shall be especially 

protected against any attack on their honour, in particular against rape, 

enforced prostitution, or any form of indecent assault.’821 Similarly, in the 

1970s, the idea of protection – both of children and women – seems to have 

been dominant. The same language was used in the 1974 United Nations 

Declaration on the Protection of Women and Children in Emergency and 

Armed Conflict, which stated that there was a ‘need to provide special 

protection of women and children belonging to the civilian population’.822 In 

relation to sexual violence against children in armed conflict specifically, this  

special protection became particularly visible in the Additional Protocol I as, 

instead of prohibiting ‘indecent attacks’ in armed conflict, it requires that 

children (and women) ‘shall be protected against any form of indecent 

assault’.823 At the same time, it is worth pointing out that there are also 

provisions that prohibit sexual violence in armed conflict instead of protecting 

from it. For example, the Additional Protocol II prohibits ‘outrages upon 

personal dignity, in particular humiliating and degrading treatment, rape, 

enforced prostitution and any form of indecent assault’ of those not taking a 

direct part, or who have ceased to take part, in hostilities in non-international 

armed conflicts.824 

 
820 Pilloud et al., supra note 252, 898, referring to Art 23 of the IV Geneva Convention. 

821 IV Geneva Convention, supra note 170, Art. 27. 

822 United Nations General Assembly, Resolution 3318 (XXIX), Declaration on the Protection 

of Women and Children in Emergency and Armed Conflict, Twenty-ninth Session, U.N. Doc. 

A/RES/3318(XXIX), 14 December 1974, 146. 

823 Additional Protocol I, supra note 170, Arts 76 and 77. 

824 Additional Protocol II, supra note 170, Art. 4(e). 
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While references to children in the 1949 Geneva Conventions were limited, the 

proposals to protect children in particular reflect the ideas of the innocent and 

dependent child. Before a Conference of Government Experts for the Study of 

the Conventions for the Protection of War Victims to prepare for the drafting 

of the Conventions, the ICRC submitted a report including a draft proposal for 

the new Fourth Convention.825 In the report, the ICRC called for ‘the 

protection of the most harmless and pathetic categories at least among civilian 

populations of all countries’ to be attained.826 The ICRC based the protection 

of children on ‘the tragic experience of war’ and its effects on children.827 It 

noted that ‘tens of thousands of children were separated from their parents, 

or were deported, forced to do compulsory work, enrolled in armed forces, and 

taken prisoners of war’.828 The ICRC considered this ‘particularly distressing’ 

as ‘a child is not a responsible being and clearly neutral, owing to its years.’ 

The ICRC continued that ‘the child is the adult of to-morrow [sic], who may 

have to suffer the physical and moral consequences of a youth blasted by the 

horrors of war.’829 The ICRC then called for including protection of children in 

the Convention on the basis of the experiences children have in war despite 

their innocence. 

The idea of protection and vulnerability is also prominent in the CRC. As 

discussed later, the Convention has been argued to include a more diverse 

image of childhood than that of the protected child. However, the preamble of 

 
825 ICRC, ‘Commission of government experts for the study of Conventions for the protection of 

war victims (Geneva, April 14 to 26, 1947): preliminary documents submitted by the 

International Committee of the Red Cross: Vol. III: conditions and protection of civilians in 

time of war’. 

826 Ibid., 40-41. For the protection of the category of the ‘most harmless and pathetic’, the ICRC 

proposed the ‘safety localities’ that had already been discussed in the pre-war developments. 

Groups included in this category were children under the age of 16, expectant mothers, mothers 

of children less than four years old and persons over the age of 60. Ibid., 40–44. 

827 Ibid., 45. 

828 Ibid. 

829 Ibid. 
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the Convention refers to the entitlement of children to receive ‘special care and 

assistance’ and notes that ‘as indicated in the Declaration of the Rights of the 

Child, “the child, by reason of his physical and mental immaturity, needs 

special safeguards and care”.’830 Indeed, the whole idea of the Convention 

seems to be based on the idea of childhood vulnerability and protection – 

stemming from the idea of innocence. As John Tobin has noted, ‘The idea of 

children’s vulnerability appears to have played a critical role in motivating the 

adoption of a special human rights treaty to protect the special interests of 

children.’831 Moreover, by emphasising the child’s ‘physical and mental 

immaturity’, the Convention also bows to the conception of the developing 

child. 832 

5.1.1 The Security Council 
As has been noted, perhaps the most concrete consequences of Graça Machel’s 

report are the Security Council Resolutions on Children and Armed Conflict. 

The resolutions and debates related to them highlight the innocent child as 

the basis for the reasoning behind the special protection for children in armed 

conflict and the fact that while the innocent child is seen as originally an 

essentially Western conception, the rhetoric has spread beyond its Western 

origins. It is necessary to note here that the statements made in the Security 

Council are often not only about sexual violence against children. Often the 

innocent rhetoric is not specifically directed at sexual violence but at the plight 

of children in general. Therefore, I am required to take a somewhat wider 

scope here and not restrict my view to specific statements on sexual violence. 

However, considering that the rhetoric is used regularly in relation to sexual 

violence against children, it can be assumed that sexual violence is not 

something that would be excluded from the more general expressions of the 

plight of children in armed conflicts. 

 
830 Convention on the Rights of the Child, supra note 157, preamble. 

831 Tobin, supra note 92, 156. 

832 Convention on the Rights of the Child, supra note 157, preamble. 
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The protected child is repeatedly referred to in the Resolutions of the Security 

Council. For example, in the first resolution on children and armed conflict, 

the Security Council ‘[u]rge[d] all parties to armed conflicts to take special 

measures to protect children, in particular girls, from rape and other forms of 

sexual abuse and gender-based violence in situations of armed conflict’.833 It 

is, however, perhaps the debates of the Security Council that most clearly show 

how the protection of children in armed conflict in general and from sexual 

violence in particular is connected with the innocence of childhood and its 

other attributes. Indeed, the State representatives have repeatedly declared 

that children need to be protected.834 The protection is closely tied to the idea 

of the vulnerability of children, another recurring subject in the statements. 

In the 1998 debate, Japan stated that ‘[t]he Government of Japan has long 

stressed that children, who are our society’s hope for the future and thus its 

most precious resource, are also its most vulnerable elements.’835 Russia 

stated in 2004 that ‘[a]n important topic is the sexual exploitation of children, 

in particular that of girls, who are the most vulnerable group of the population 

in conflict situations in this respect.’836 While the innocent child is considered 

 
833 Security Council Resolution 1261, supra note 5, para. 10. In addition, the Resolution for 

example urged ‘all parties to armed conflicts to abide by concrete commitments made to ensure 

the protection of children in situations of armed conflict’. Para. 9.  For other examples, see e.g., 

United Nations Security Council, Resolution 1460, supra note 216, e.g., paras 1, 9; United 

Nations Security Council, Resolution 2068, supra note 295, para. 2; United Nations Security 

Council, Resolution 2143, supra note 295, e.g., para. 10. 

834 See e.g., United Kingdom (speaking on behalf of European Union) noting that ‘The European 

Union believes that the issue of children and armed conflict is one which deserves a particularly 

important place on the international political agenda. While we recognize that the primary 

responsibility to protect the rights of the child under all circumstances rests with States, we 

must also reinvigorate international efforts to protect children.’ United Nations Security 

Council, 3896th meeting, 29 June 1998, U.N. Doc. S/PV.3896, 6; See also, e.g., Brazil, United 

Nations Security Council, 4037th meeting, 25 August 1999, S/PV.4037, 19. 

835 Japan, 3896th meeting, ibid., 12. 

836 United Nations Security Council, 4898th meeting, 20 January 2004, U.N. Doc. S/PV.4898, 

13; See also, e.g., Bangladesh, United Nations Security Council, 4037th meeting (Resumption 
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to be an essentially Western creation, the conception as a justification has 

been used in the Security Council with no geographical boundaries from the 

early days of the children and armed conflict debates. In the early days of the 

debates, countries such as Bahrain, Burundi, Malaysia and Japan all used the 

rhetoric of innocent children. In the second debate on children and armed 

conflict, Malaysia stated that 

[i]n the light of these dismal and dismaying statistics, the question that 

begs to be asked is: what is the international community doing to protect 

these innocent and hapless children? Is it doing enough to ensure the 

promotion of the rights and protection of children victimized by armed 

conflict? As my delegation stated on an earlier occasion, the issue of 

children in armed conflict deserved the serious attention of the 

international community in its own right. 837  

While one might assume that changes in the discourse on the justification of 

the protection of children from sexual violence would follow the development 

of ideas of childhood, the innocence discourse has remained in the Security 

Council.838 

In the Security Council debates, the role of children as a measure of humanity 

and the future of society is repeated. At the first debate on children and armed 

conflict, Olara Otunnu, then Special Representative of the Secretary-General 

for Children and Armed Conflict, stated that ‘[a] crucial measure of our 

civilization must be its human quality. It has to do with how we treat our fellow 

human beings and, above all, it has to do with how we treat the most innocent 

 
1), supra note 801, 15; United States, United Nations Security Council, 6114th meeting, 29 April 

2009, U.N. Doc. S/PV.6114, 16; Nigeria, United Nations Security Council, 7414th meeting, U.N. 

Doc. S/PV.7414, 25 March 2015, 16. 

837 United Nations Security Council, 4037th meeting, supra note 834, 14. 

838 For recent examples, see e.g., Equatorial Guinea, United Nations Security Council, 8591st 

meeting, 2 August 2019, U.N. Doc. S/PV.8591, 16 and other references to innocence in the same 

debate. 
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and most vulnerable members of our community, those who represent the 

future of every society – our children.’839 Similar statements have been made 

by States throughout the debates. For example, Burundi noted that  

[c]hildren are the humankind of tomorrow and the future of the world, 

which everyone wants to be better. But unfortunately, through the 

nefarious acts of human beings our world is often plunged into wars, one 

more horrible than the next, thus eroding all hope, even hope of survival, 

for those to whom we would wish to bequeath a better world: the 

children.840  

In the Security Council debate in 2014, Slovakia argued that ‘[a] stolen 

childhood cannot be restored in a lifetime. Armed conflict and violence pose 

considerable and serious risks to the well-being and welfare of children. Abuse 

suffered in time of war is the worst form of violation of children’s rights.’841 In 

2019, the representative of Morocco noted that ‘[c]hildren who are victims of 

armed conflict have their childhood stolen from them and often suffer a 

vicious circle of endless violence.’842 

5.1.2 International Criminal Tribunals for the Former Yugoslavia and 
Rwanda 
The expressions of the innocent child are more subtle in the international 

criminal courts and tribunals than in the Security Council materials. However, 

they have held a crucial position in shedding light on the question of sexual 

violence in armed conflict and on sexual violence against children. In this 

material, the particularly vulnerable child emerges. It is specifically this 

vulnerable child in law that is the embodiment of the innocent child. Anneke 

Meyer argues that  

 
839 United Nations Security Council, 3896th meeting, 3896th Meeting, supra note 834, 2. 

840 Ibid., 33; See also Maldives, United Nations Security Council, 8591st meeting, supra note 

838, 70. 

841 United Nations Security Council, 7129th meeting, 7 March 2014, U.N. Doc. S/PV.7129, 60. 

842 United Nations Security Council, 8591st meeting, supra note 838, 26. 
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the discourse of innocence makes crimes against children ‘worse’ than 

crimes against adults by constructing the child as innately weak, 

vulnerable and defenceless. In this context, adult crimes against children 

become unequal and unfair, cowardice and ‘bad’. Targeting those who 

cannot even fight back seems particularly morally reprehensible.843 

As discussed, the sexual violence committed in the armed conflicts in the 

former Yugoslavia and Rwanda was so massive that it inevitably drew 

international attention. This was particularly the case with the former 

Yugoslavia where the media played a significant role in reporting the atrocities 

in the field, creating a need for action.844 While the expectations for the ICTY 

were not initially high, there was success ‘at least for women’.845 In particular, 

the ICTY has been seen as a forerunner in the prosecution of sexual violence 

in armed conflicts on the international level. It is considered to have 

recognised ‘the seriousness of [wartime] sexual violence’ as well as sexual 

violence as a serious violation of international humanitarian law – in other 

words, as a war crime in addition to being a crime against humanity.846 While 

the track record of the ICTR cannot be considered as impressive, it has also 

been seen as contributing to the international recognition of armed conflict-

related sexual violence, particularly through its interpretation that rape and 

other forms of sexual violence can contribute to genocide.847 

 
843 Meyer, supra note 465, 96. 

844 Meron, supra note 706, 424. 

845 Barkan, supra note 740, 62. 

846 Michelle Jarvis and Elena Martin Salgado, ’Future Challenges to Prosecuting Sexual 

Violence Under International Law: Insights from ICTY Practice’, in Anne-Marie de Brouwer et 

al. (ed.), Sexual Violence as an International Crime: Interdisciplinary Approaches (2013, 

Intersentia, Cambridge), 101–122, 103–105. 

847 Akayesu Trial Judgement, supra note 146, para. 731; See also, Linda Bianchi, ‘The 

Prosecution of Rape and Sexual Violence: Lessons from Prosecutions at the ICTR’, in Anne-

Marie de Brouwer et al. (ed.), Sexual Violence as an International Crime: Interdisciplinary 

Approaches (2013, Intersentia, Cambridge), 123–149, 141. 
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The Tribunals also discussed sexual violence committed against children. An 

ICTY case that drew particular attention to the matter was Kunarac et al. The 

case concerned the alleged crimes committed by three commanders of the 

Bosnian Serb Army (VRS) in the municipality of Foča in Bosnia and 

Herzegovina in a military campaign that was part of the armed conflict 

between the Serb and Muslim forces in the area. Amid other acts, such as the 

destruction of religious Muslim symbols and killing men, the VRS used rape 

as an instrument of terror. This led to charges of torture, rape and 

enslavement as crimes against humanity as well as torture, rape and outrages 

upon personal dignity as war crimes.848 Sexual violence against children 

became a question in the case as sexual violence had been committed against 

young girls, the youngest of whom was 12 years old.849 During the pleadings, 

the prosecution emphasised these findings  of sexual violence being 

committed against children and the brutality of these acts.850 In  her Final 

Trial Brief, the Prosecutor ‘especially [emphasised] her position that the 

infliction of sexual violence upon minors constitutes an aggravating factor’.851 

The girls to which this referred were between 12 and 17 years old. The 

Prosecutor further referred to the CRC as a basis for her argument on the 

special aggravation of sexual violence in the case of minors and noted that, in 

the prosecution’s view, ‘[t]he breach of the international norms regarding 

children while committing serious violations of humanitarian law constitutes 

 
848 Dragoljub Kunarac was convicted of torture, rape and enslavement (crimes against 

humanity) and torture and rape (violations of the laws or customs of war), Radomir Kovač was 

convicted of rape and outrages upon personal dignity (violations of the laws or customs of war) 

and enslavement and rape (crimes against humanity), and Zoran Vuković was convicted of 

torture and rape (crimes against humanity and violations of the laws or customs of war). 

849 Kunarac et al., Trial Judgement, supra note 146, para. 63. 

850 For example, the Prosecutor noted that they were ‘raped vaginally, anally, and orally; 

subjected to gang-rapes, forced to dance nude with weapons pointed at them.’ Prosecutor v. 

Dragoljub Kunarac, Radomir Kovač, Zoran Vukovič, Transcript of 20 March 2000, Case No. 

IT-96-23-T/IT-96-23/1-T, 20 March 2000, 293–295, see also, 319–320. 

851 Kunarac et al., Prosecutor’s Final Trial Brief, supra note 319, para. 953. 
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an extremely grave aggravating factor.’852 The Trial Chamber considered that 

the offences were committed ‘against the most vulnerable of persons in any 

conflict, namely, women and girls’ and took this into account in the 

consideration of the gravity of the offences.853 That the age of those over 14 

years old contributes an aggravating factor was challenged by the defence on 

appeal but was rejected by the Appeals Chamber, which referred to childhood 

as ‘the protected age of special vulnerability’.854  

 
852 Ibid., para. 954. 

853 Kunarac et al., Trial Judgement, supra note 146, para. 858. When deciding on sentencing 

in Kunarac et al., the Trial Chamber heard defence expert witness Professor Dr Bejatovic, who 

testified that according to the sentencing practice of the former Yugoslavia, rape cases involving 

girls under the age of 14 years old were considered to lead to the highest sentences and the rape 

of a girl under the age of 18 was also seen as an aggravating factor compared to those over the 

age of 18.  Prosecutor v. Dragoljub Kunarac et al., Transcript of 11 September 2000, Case No. 

ICTY-96-23-T & IT-96-23/1-T, 11 September 2000, 5391-5392. The Rules of Procedure and 

Evidence of the ICTY did mention that while considering a penalty, any aggravating 

circumstances are to be taken into account. It did not elaborate on what these circumstances 

could be. International Criminal Tribunal for the Former Yugoslavia, Rules of Procedure and 

Evidence, IT/32/Rev.50, 8 July 2015 (hereinafter ICTY Rules of Procedure and Evidence), Rule 

101. This was true also in the original version of ICTY Rules of Procedure and Evidence, IT/32, 

14 March 1994, Rule 101. 

854 Kunarac et al., Appeal Judgement, supra note 265, para. 355. See also, David Tolbert, 

‘Children and International Criminal Law: The Practice of the International Tribunal for the 

Former Yugoslavia (ICTY) in Karin Arts and Vesselin Popovski, International Criminal 

Accountability and the Rights of Children (2006, Hague Academic Press, The Hague), 147–

154, 153. The Defence based their arguments on law in the former Yugoslavia that allowed 16-

year-olds to marry and on the lack of provisions that would allow considering crimes committed 

against over-14-year-olds an aggravating factor. The Appeals Chamber noted that it had an 

‘inherent discretion’ to consider age an aggravating factor and that ‘[y]oung and elderly women 

need special protection in order to prevent them from becoming easy targets’. Kunarac et al., 

Appeal Judgement, Para. 355. 
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Similarly, young age has been seen as an aggravating factor or a fact affecting 

the gravity of the crimes in certain other cases.855  In the Zelenović case, the 

Trial Chamber specifically noted that ‘[a]n important factor when assessing 

the gravity of a crime is the vulnerability of the victims’ and that children were 

particularly vulnerable because of their age.856 In other cases, the vulnerability 

of the young seems to have been taken for granted as the Trial Chamber did 

not provide justification for considering age as a factor contributing to the 

sentence.857 In Zelenović, the Trial Chamber further seemed to consider that 

young age contributed to ‘the physical and mental trauma suffered by the 

victims’ and that ‘[t]he scars left from the crimes committed against them were 

deep and might never heal.’858 In Bralo, the Trial Chamber noted that age is 

relevant in situations involving rape, sexual assault or murder.859 The ICTR 

also considered age an aggravating factor in Muhimana, in which it argued 

that the fact that the accused Mikaeli Muhimana had raped a 15-year-old 

constituted an aggravating factor. However, the Tribunal based its view on the 

 
855 Prosecutor v. Miroslav Bralo, Sentencing Judgment, Case No. IT-95-17-S, 7 December 2005 

(hereinafter Bralo Sentencing Judgement), paras 26–7, 31; Prosecutor v. Dragan Zelenović, 

Sentencing Judgment, Case No. IT-96-23/2-S, 4 April 2007 (hereinafter Zelenović Sentencing 

Judgment), para 39; See also, Prosecutor v. Dragan Nikolić, Sentencing Judgment, Case No. 

IT-94-2-S, 18 December 2003 (hereinafter Nikolić Sentencing Judgment), para 184. 

856 Zelenović Sentencing Judgment, supra note 855, para. 39. 

857 Bralo Sentencing Judgement, supra note 855, paras 26–7, 31; See also, Nikolić Sentencing 

Judgment), supra note 855, para 184. 

858 Zelenović Sentencing Judgment, supra note 855, para. 40. The Trial Chamber noted that 

‘[a]nother important factor is the physical and mental trauma suffered by the victims, even long 

after the commission of the crime. In 1992, FWS-75 and FWS-87 were 25 and 15 years old, 

respectively […]. The scars left from the crimes committed against them were deep and might 

never heal. This, perhaps more than anything, speaks about the gravity of the crimes in this 

case’. The Chamber did not therefore limit its view only to children but seemingly considered 

that the youth contributed to the consideration on trauma. 

859 Bralo Sentencing Judgement, supra note 855, para. 31 
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fact that it is an aggravating factor in Rwandan law, not on argumentation of 

the special vulnerability of children.860 

5.1.3 Special Court for Sierra Leone 
The SCSL is perhaps best known for prosecuting crimes against children 

among international courts and tribunals. This is not surprising considering 

the large number of children associated with armed forces and groups in the 

Sierra Leonean armed conflict as well as other crimes, including sexual 

violence, committed against children. When the SCSL was being established 

to prosecute crimes that had been committed in the armed conflict, the 

question of violence in relation to children was emphasised from the 

beginning. For example, in the Letter from the President of Sierra Leone to 

the President of the Security Council requesting the establishment of the 

Court, the president of Sierra Leone appealed on account of the violence of the 

Revolutionary United Front (RUF) against children. He stated that the 

atrocities of the RUF had mainly ‘had as their targets […] civilians, including 

women and children’ and that the atrocities included using ‘women and girls 

as sex slaves’.861 Neither of the Statutes of the ICTY and ICTR had included 

special provisions related children. However, this changed in relation to the 

Statute of the SCSL, which, following the Rome Statute, listed conscripting or 

enlisting children under the age of 15 years into armed forces or groups or 

using them to participate actively in hostilities as other serious violations of 

international humanitarian law. Furthermore, as was noted in Chapter Two, 

the SCSL Statute also included abusing girls862 and the abduction of girls for 

 
860 Muhimana Trial Judgement, supra note 266, paras 606–607. 

861 United Nations Security Council, ‘Letter dated 9 August 2000 from the Permanent 

Representative of Sierra Leone to the United Nations addressed to the President of the Security 

Council’, U.N. Doc. S/2000/786, 10 August 2000, 2. See also e.g. United Nations Security 

Council, ‘Report of the Secretary-General on the establishment of a Special Court for Sierra 

Leone’, U.N. Doc. S/2000/915, 4 October 2000. 

862 The Statute mentioned abuse of girls below thirteen years-old or between thirteen and 

fourteen years-old. This was in direct reference to Prevention of Cruelty to Children Act, 1926. 
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‘immoral purposes’ as crimes under Sierra Leonean law.863 With regard to 

these latter crimes, the sexual abuse of girls was not considered an 

international crime in particular, but, due to the hybrid nature864 of the Court, 

it was included as a crime under national law.  

Over the course of its work, the SCSL completed four main cases865: the Civil 

Defence Forces (CDF) case, RUF case, Armed Forces Revolutionary Council 

(AFRC) case and the case against the former Liberian President Charles 

Taylor. Of these four cases prosecuted in the SCSL, all included crimes against 

children and three led to convictions on charges of sexual violence. Each of 

these three cases also included sexual violence against children,866 and Nina 

H. B. Jørgensen has commented that the prosecutorial strategy to prosecute 

multiple charges, including different forms of sexual violence under different 

categories of international crimes, was chosen to ‘allow a complete picture of 

the fate of child soldiers, especially girls, to emerge’.867 This indicates that the 

Court paid particular attention to sexual violence against girls, reflecting the 

understanding of the seriousness of such crimes. 

Interestingly, while the SCSL was the Court that concentrated on children in 

armed conflict in particular, the pleading in the Court did not concentrate on 

emotional pleading in relation to childhood – even though the Prosecutor’s 

pleading in the Court was criticised by the Defence as being emotional rather 

than fact-based.868 The first case to go on trial was that against the members 

of the CDF militia in June 2004. The case included charges on enlisting 

 
863 SCSL Statute, supra note 272, Arts 4(c) and 5(a). 

864 The Special Court of Sierra Leone used both international and national law. 

865 The Court also dealt with contempt cases.  

866 RUF Trial Judgment, supra note 793; Prosecutor v. Moinina Fofana and Allieu Kondewa, 

Trial Judgment, Case No. SCSL-04-14-T, 2 August 2007 (hereinafter CDF Trial Judgement); 

Taylor Trial Judgement, supra note 793. 

867 Jørgensen, supra note 9, 659. 

868 Prosecutor v. Issa Sesay, Morris Kallon and Augustine Gbao, Transcript of 5 July 2004, 

Case No. SCSL-04-15-T, 5 July 2004, 19, lines 21–37; 22, lines 25–34. 
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children under the age of 15 years old,869 but no charges on sexual violence. 

However, when sentencing was considered, the Trial Chamber noted that 

some victims of the crimes were ‘young children and women’ and therefore 

‘particularly vulnerable’.870 In its practice, the SCSL paid attention to children 

relatively systematically,871 even if there remained vagueness in identifying the 

child victims.872 The Court continued to consider children as particularly 

vulnerable,873 and in the case against members of the AFRC, it noted that 

because sexual violence was committed against young girls, it was to be taken 

as a factor affecting the gravity of the crime.874 Another development in the 

SCSL was the recognition of sexual violence against boys and men. In the 

Indictment, the Prosecutor only referred to sexual violence in relation to 

women and girls875 and had, therefore, in the words of the Trial Chamber 

 
869 Originally, there were three accused in the case: Sam Hinga Norman, Moinina Fofana and 

Allieu Kondewa. Norman died before the Trial Judgement was delivered, and, therefore, the 

proceedings against him were terminated. Both Fofana and Kondewa were considered guilty of 

conscription, enlistment or use of child soldiers by the Trial Chamber, but in the case of 

Kondewa, this was overturned by the Appeals Chamber. Both were also convicted of other 

crimes. See CDF Trial Judgement, supra note 866; Prosecutor v. Moinina Fofana and Allieu 

Kondewa, Appeal Judgment, Case No. SCSL-04-14-A, 28 May 2008 (hereinafter CDF Appeal 

Judgement). 

870 Prosecutor v. Moinina Fofana and Allieu Kondewa, Sentencing Judgement, Case No. SCSL-

04-14-T, 9 October 2007 (hereinafter CDF Sentencing Judgement), paras 48, 54–55. 

871 See e.g., RUF Trial Judgment, supra note 793, paras 1178, 1407, 1409, 1520, 1562, 1622; 

AFRC Trial Judgment, supra note 793, paras 975, 1153, 1175. 

872 For example, in the case against Charles Taylor, both children and adults were called ‘girls’. 

Taylor Trial Judgement, supra note 793, paras 880, 901, 938, 945, 958, 981, 987, 990. In the 

AFRC Trial Judgement, there were often references to such general terms as ‘young girls’, 

‘daughter’ or ‘a girl’, without any indication of whether the person in question was a child or an 

adult. AFRC Trial Judgment, supra note 793, paras 1022, 1036, 1162, 1164. 

873 CDF Sentencing Judgement, supra note 870, para. 128. 

874 Ibid., paras 55, 75, 85, 109. 

875 Prosecutor v. Issa Sesay, Morris Kallon and Augustine Gbao, Indictment, Case No. SCSL-

04-15-PT, 5 February 2004, paras. 54-60; Prosecutor v. Issa Sesay, Morris Kallon and 
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‘exlud[ed] male victims of sexual violence’.876 The Trial Chamber noted, 

nevertheless, that this ‘defect in the RUF Indictment was cured by clear, timely 

and consistent notice to the Defence’,877 therefore recognising sexual violence 

against males.878 This recognition was seen as a welcome development.879  

5.1.4 International Criminal Court 
The legacy of the Lubanga case in the ICC with regard to sexual violence 

against children in armed conflict is contradictory. Together with the case law 

from the SCSL, it can be said to reflect a turning point from what is perhaps 

best described as a lack of attention to sexual violence against children to 

almost an obsession with it for the Court. Initially, the ICC seemed to continue 

the practice of the ICTY and ICTR in not paying particular attention to sexual 

violence against children – or, in the case of the ICC, dismissing it even when 

facing clear evidence. The very first case in the ICC was against Thomas 

Lubanga Dyilo, the President of the Union des Patriotes Congolais and the 

Commander-in-Chief of its armed wing, Force Patriotique pour la Liberation 

du Congo,880 an armed group that fought in the Ituri area in the Democratic 

Republic of Congo in a non-international armed conflict.881 An arrest warrant 

against Lubanga was issued in early 2006, and Congolese authorities, who 

were already holding him in detention, surrendered him to the ICC soon after. 

 
Augustine Gbao, Corrected Amended Consolidated Indictment, Case No. SCSL-04-15-PT, 2 

August 2006, paras 54–60. 

876 RUF Trial Judgment, supra note 793, para. 1303. 

877 Ibid., para. 1304. 

878 Though in this particular case only against a man. Ibid., paras 1302–1306. 

879 Valerie Oosterveld, ‘The Representation of Rape by the Special Court of Sierra Leone’ in 

Doris Buss, Joanne Lebert, Blair Rutherford, Donna Sharkey, and Obijiofor Aginam (eds), 

Sexual Violence in Conflict and Post-Conflict Societies International Agendas and African 

Contexts (2014, Routledge, New York), 145–157, 150. 

880 Lubanga Trial Judgement, supra note 4, para. 1142. 

881 Ibid., para. 567. 
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While the legacy of the Lubanga case is indeed controversial in relation to 

sexual violence against children, and will be returned to in the coming 

chapters, I concentrate here on the representations of innocent childhood. 

Lubanga is full of tell-tale signs of the increasing attention to sexual violence 

against children in armed conflict. While sexual violence was never included 

in the charges of the case, the Prosecutor himself and his team pleaded 

repeatedly – including both in the opening and closing statements – on sexual 

violence against girl soldiers. As Joe Tan has noted, the Prosecutor 

‘surprisingly’ included sexual violence in his submission during the opening 

address.882 During the pleadings, the Prosecutor used a rather Rousseauian 

rhetoric to base his claims on the vulnerability of children and the obligation 

of the ‘international community’ to protect children. In his opening address, 

the Prosecutor pleaded that Lubanga had ‘committed some of the most serious 

crimes of concern for the international community, crimes against 

children’.883 He further stated, ‘The children still suffer the consequences of 

Lubanga’s crimes. They cannot forget what they suffered, what they saw, what 

they did. They were 9, 11, 13 years old. […] They cannot forget that they raped 

and that they were raped.’884 He later turned to sexual violence against 

children specifically ‘and the fate of girl soldiers enlisted, conscripted, and 

used in combat’ by describing the sufferings and trauma of the girls:  

In the training camps, girl soldiers were the daily victims of rape by the 

commanders. Girl soldiers, some aged 12 years, were used as cooks and 

fighters, cleaners and spies, scouts and sexual slaves. One minute they 

will carry a gun, the next minute they will serve meals to the 

commanders, the next minute the commanders will rape them. They 

 
882 Joe Tan, ‘Sexual Violence Against Children on the Battlefield as a Crime of Using Child 

Soldiers: Square Pegs in Round Holes and Missed Opportunities in Lubanga’, 15 Yearbook of 

International Law (2012), 117–151, 122. 

883 Prosecutor v. Thomas Lubanga Dyilo, ICC-01/04-01/06, Transcript of Proceedings, 26 

January 2009 (hereinafter Lubanga Trial Transcript 26 January 2009), 4, lines 12–14. 

884 Ibid., 4, lines 22–25, 5 lines 1–4. 
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were killed if they refused to be raped. […] There were very little girls. 

You will hear that as soon as the girl’s breasts started to grow, Thomas 

Lubanga’s commanders could select them as their forced wife. ‘Wife’ is 

the wrong word. […] They were sexual slaves.885 

He further emphasised his views by referring to the statement of the Special 

Representative of the UN Secretary-General Ms. Radhika Coomaraswamy, 

which outlined that because of their role and tasks, ‘girl combatants are too 

often invisible.’886 He then stated that the Office of the Prosecutor was about 

to change this as 

it is a responsibility of the Office of the Prosecutor of the International 

Criminal Court to prove the crimes committed against the most 

vulnerable, and during the course of this trial my office will make it its 

mission to ensure that Thomas Lubanga is held criminally responsible 

for the atrocities committed against those little girl soldiers when he 

enlisted and conscripted them to be used as sexual prey when he used 

them in combat. Your ruling in this case can change the life of these girls. 

Never again should they be left out of the assistance provided by the 

demobilisation programmes. In this International Criminal Court, the 

girl soldiers will not be invisible.887 

The Prosecutor pleaded that since Graça Machel’s report in 1996, the 

‘international community’ had turned its attention to ‘those principally 

affected’ by armed conflict – ‘the children’.888 He concluded that  

the defendant stole the childhood of the victims by forcing them to kill 

and rape. Lubanga victimised children before they ever had the chance 

to grow up into full human beings who could make their own decisions. 

 
885 Ibid., 11, lines 17–25; 12, lines 1–10. 

886 Ibid., 12, lines 15–25. 

887 Ibid., 12, lines 15–25; 13, lines 1–8. 

888 Ibid., 15, lines 15–24. 
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[…] He knew he was breaking the basic rules that the world established 

to protect those with the least power among us: Little children.889  

The prosecution returned to the matter in their closing arguments when the 

Deputy Prosecutor pleaded that the case against Lubanga was exclusively 

about ‘crimes committed against the most vulnerable, the weakest, our 

children. The Prosecution is giving a voice to those children that Mr. Thomas 

Lubanga conscripted on their way to school; those children that Mr. Lubanga 

transformed into killers; those girls that Mr. Lubanga offered to his 

commanders as sexual slaves.’890 The Deputy Prosecutor further noted that 

the Court should not repeat ‘the failure to protect them’891 and described the 

violence, such as beatings and being forced to abuse other children and kill 

civilians while ‘[living] in constant fear’ and suffering from continuing trauma 

as they ‘continue to be tortured’.892 She pleaded that ‘[t]hese are the children 

[…] that the world has resolved to protect. As the evidence showed, girls were 

particularly singled out for particular abuse. They were either raped by fellow 

soldiers or were handed over to Lubangaʹs commanders as sexual slaves and 

forced to be wives to these commanders.’893 Finally, Benjamin B. Ferencz, the 

former Chief Prosecutor of the Einsatzgruppen trial at Nuremberg, pleading 

for the Prosecutor, concluded that  

words and figures cannot adequately portray the physical and 

psychological harm inflicted on vulnerable children who were brutalised 

and who lived in constant fear. The loss and grief to their inconsolable 

families is immeasurable. Their childhood stolen, […] deprived of 

education and all human rights, the suffering of the young victims and 

their families left permanent scars.  We must try to restore the faith of 

 
889 Ibid., 34, lines 18–22; 35, 23–25. 

890 Prosecutor v. Thomas Lubanga Dyilo, ICC-01/04-01/06, Transcript of Proceedings, 25 

August 2011 (hereinafter Lubanga Trial Transcript 25 August 2011), 9, lines 7–13. 

891 Ibid., 5, lines 2–9. 

892 Ibid., 9, lines 14–25; 10, lines 12–23. 

893 Ibid., 9, lines 14–25. 
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children so that they may join in restoring the shattered world from 

which they came.894 

Similar arguments were also made by one of the counsels representing the 

victims, who noted that the crime discussed in front of the bench was ‘all the 

more serious because it concerns children’895 and that ‘[t]he victims have 

endured physical and psychological harm and still have traces of these – this 

moral damage today, stigmatisation, for one. In particular, young girls were 

subjected to sexual violence, sometimes even sexual slavery.’896 She further 

focused on sexual violence against girls, emphasising the role of gender in 

enlisting and conscripting girls both for fighting and sexual slavery. She noted 

that  

[s]exual violence is part of the use of child soldiers and, in particular, of 

girls. Most of the girls recruited by the [Union des Patriotes Congolais] 

were very young, and some were aged between 12 and 14 years. They 

were regularly raped. […] Most of these girls, victims of rape, suffer from 

psychological trauma. Many girls have been tortured, abused or 

imprisoned for refusing the sexual advances of their superiors which 

they then underwent against their will.897  

She further observed that  

[i]n the case of conscripting and enlisting girl soldiers in the [Union des 

Patriotes Congolais], their vulnerability as girls has been exploited and 

violated intentionally and systematic [sic]. The physical and 

psychological suffering and torture that girl child soldiers have 

undergone may diminish but will never completely disappear. In other 

words, they may be able to forgive but not forget these atrocities.898  

 
894 Ibid., 52, lines 1–9. 

895 Lubanga Trial Transcript 26 January 2009, supra note 883, 39, lines 22–23. 

896 Ibid., 39, line 25; 40, lines 1–3. 

897 Ibid., 53, lines 6–9; lines 18–21. 

898 Ibid., 55, lines 2-8. 
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Like the Prosecutor, the counsels representing the victims returned to the 

plight of children in their closing statements, pleading that ‘[i]t is of note and 

noteworthy that this very first trial deals with crimes against one of the most 

vulnerable groups, that is, children. […] [T]he future of children is the future 

of an entire nation. To accept the presence of children in the armed forces is 

endangering the future of an entire country.’899 Both the Prosecutor and the 

counsels for the victims pleaded on and emphasised the vulnerability of 

children and the particularity of the crime because the victims were children. 

The girl children were objects of crimes because of their vulnerability.  

Arguments relying on the rhetoric of innocence of children were also used in 

the pleadings of the Katanga900 and  Bemba901 cases, but to a much more 

limited extent and not in as emotional a manner. For example, in the Bemba 

case, Jean-Pierre Bemba Gombo was convicted in trial phase for sexual 

violence against children, and it was specifically noted that sexual violence 

against children was considered of ‘especially grave nature’ and children were 

 
899 Lubanga Trial Transcript 25 August 2011, supra note 890, 56, lines 24-25; 71, lines 13–16. 

900 In relation to victims’ representatives, see, Prosecutor v. Germain Katanga and Mathieu 

Ngudjolo Chui, Transcript of 24 November 2009, Case No. ICC-01/04-01/07-T, Representative 

of Victims Opening Statement, 39, lines 18–25 and 40, lines 1–2. 

901 Prosecutor v. Jean-Pierre Bemba Gombo, Transcript of 22 November 2010, Case No. ICC-

01/05-01/08, 22 November 2010, 10 lines 8–12. See also, Prosecutor v. Jean-Pierre Bemba 

Gombo, Transcript of 12 November 2014, Case No. ICC-01/05-01/08, 12 November 2014, 

Prosecution Closing Statement, (hereinafter Bemba Transcript of 12 November 2014), 23, lines 

19–21. It should be noted that while Jean-Pierre Bemba Gombo was convicted on trial, he was 

acquitted of all charges on appeal. See, Prosecutor v. Jean-Pierre Bemba Gombo, Judgment 

pursuant to Article 74 of the Statute, Case No. ICC 01/05-01/08, 21 March 2016 (hereinafter 

Bemba Trial Judgement); Prosecutor v. Jean-Pierre Bemba Gombo, Judgment on the appeal 

of Mr Jean-Pierre Bemba Gombo against Trial Chamber III’s “Judgment pursuant to Article 74 

of the Statute”, Case No. ICC-01/05-01/08, 8 June 2018 (hereinafter Bemba Appeal 

Judgement). 
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considered ‘particularly defenceless victims’.902 However, Bemba was later 

acquitted on appeal.903 

5.1.5 The Rhetoric of Traumatised Children  
Another related recurring element of the protection of children from sexual 

violence rhetoric is emphasis on the traumatisation of children. This appears 

in both in court cases and the materials of the Security Council. For example, 

in the Zelenović case, discussed earlier, the Trial Chamber considered that the 

‘the physical and mental trauma suffered by the [young] victims’ contributed 

‘perhaps more than anything’ to the gravity of the crimes committed.904 

Trauma suffered by children was a factor influencing the sentencing in other 

cases as well.905 Similarly, the rhetoric on the traumatisation of children also 

occurred in the pleading for cases involving children. The Prosecutor’s 

pleading in Lubanga has already been discussed in length, but it is worth 

repeating how the prosecution emphasised the traumatisation of children in 

when emphasising the severity of the crimes. It was noted that children – both 

child soldiers and girls who had faced sexual violence – had not only suffered 

trauma at the time, but that the trauma was continuing and the children 

‘continue to be tortured.’906  Security Council resolutions and debates have 

 
902 Prosecutor v. Jean-Pierre Bemba Gombo, Decision on Sentence pursuant to Article 76 of 

the Statute, Case No. ICC-01/05-01/08, 21 June 2016, paras 34–35, 43. 

903 Bemba Appeal Judgement, supra note 901. 

904 Zelenović, Sentencing Judgment, supra note 855, para. 40. The Trial Chamber noted that 

‘[a]nother important factor is the physical and mental trauma suffered by the victims, 

even long after the commission of the crime. In 1992, FWS-75 and FWS-87 were 25 

and 15 years old, respectively […]. The scars left from the crimes committed against 

them were deep and might never heal. This, perhaps more than anything, speaks 

about the gravity of the crimes in this case’. The Chamber did not, therefore, limit its 

view only to children but seemingly considered that youth contributed to its 

consideration on trauma.  

905 See, Bralo Sentencing Judgement, supra note 855, para. 31. 

906 Lubanga Trial Transcript 25 August 2011, supra note 890, 9, lines 14–25; 10, lines 12–23. 
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taken different approaches to trauma resulting from sexual violence in armed 

conflict. That children are traumatised in armed conflict is often emphasised, 

as in the statement from Gambia: ‘It is distressing to note that even if they 

[children] are not killed, they are abused, brutalized and traumatized, or, in 

some cases, maimed. The situation is bad enough already to warrant a prompt 

response.’907 Even though the topic of trauma arises in debates, it is more 

rarely seen in resolutions themselves. Moreover, when trauma is mentioned, 

it seems that some children are seen to be traumatised – and therefore in need 

of specific support – rather than all children in war being seen as 

traumatised.908 

5.2 The Move Towards a More Nuanced Conception of 
Childhood 
While the original image of childhood in international law in relation to sexual 

violence in armed conflict has been one of innocence, vulnerability and 

weakness, the image has become more nuanced over time. The move towards 

more a nuanced conception of childhood is arguably visible in the CRC and 

the way it approaches sexual violence against children. While the Convention 

emphasises that children are to be protected from all forms of sexual 

exploitation and abuse and, therefore, prima facie resembles the provisions 

of other conventions, its approach is, arguably, different.  

John Tobin and Florence Seow have pointed out that the aim of the 

Convention is ‘not to assuage the moral sensibilities of those who find these 

practices morally repugnant’ but to ‘confront [the] complex reality’ of child 

 
907 United Nations Security Council, 3896th meeting, supra note 834, 16. See also, e.g., the 

statement of Olara Otunnu, United Nations Security Council, 4528th meeting, 7 May 2002, 

U.N. Doc. S/PV. 4528, 4; The statement of Norway, United Nations Security Council, 4898th 

meeting, 20 January 2004, U.N. Doc. S/PV. 4898 (Resumption 1), 21; the statement of 

Palestine United Nations Security Council, 6341st Meeting, 16 June 2010, U.N. Doc. S/PV.6341 

(Resumption 1), 20. 

908 Security Council Resolution 1261, supra note 5, para. 17. 
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sexual exploitation and abuse in its many forms, locations and perpetrators.909 

Following this argument, instead of simply protecting vulnerable children 

from sexual exploitation and abuse, the CRC actually ‘provide[s] children with 

a right to be free from sexual abuse and exploitation’ and, therefore, ‘rejects a 

traditional welfare approach whereby children are characterized as objects in 

need of assistance rather than as subjects with rights’ and treated as 

‘victims’.910 The view shifts the conception of childhood in international law 

significantly towards what I call the sociological child. This perspective is now 

visible in other instances as well. For example, the ICRC has taken a step away 

from the simple vulnerable child in armed conflict in noting that 

‘[f]ortunately, children rarely lose their sense of hope, and their resilience 

should not be underestimated.’911 

The same is visible in the approach the ICC has more recently taken towards 

children.  In its policy on children, the Office of the Prosecutor notes that  

[t]he Statute recognises children as persons with individual rights, as 

members of families and as constituents of multi-generational 

communities. This recognition corresponds with international 

understandings, set forth in the 1989 Convention on the Rights of the 

Child […] and many other international instruments, that children are 

vulnerable and are entitled to special care and protection, and that their 

interests, rights and personal circumstances should be given due 

consideration.912 

It also emphasises that children were involved in the process of drafting the 

policy as it was considered ‘vital that this Policy be informed by the voices of 

 
909 John Tobin and Florence Seow, ‘Article 34. Protection from Sexual Exploitation and Sexual 

Abuse’ in John Tobin (ed.), The UN Convention on the Rights of the Child. A Commentary 

(2019, Oxford University Press, Oxford), 1310–1355, 1311. 

910 Ibid., 1312. 

911 ICRC, supra note 799, 2. 

912 ICC OTP Policy on Children, supra note 319, para. 3. 
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children and young persons, especially those who had experienced conflict or 

judicial processes’.913 Furthermore, it notes that 

the Office will adopt a child-sensitive approach in all aspects of its work 

involving children. This approach appreciates the child as an individual 

person and recognises that, in a given context, a child may be vulnerable, 

capable, or both. The child-sensitive approach requires staff to take into 

account these vulnerabilities and capabilities.914 

This change has also been visible in the way Office of the Prosecutor has 

pleaded in cases related to children. Compared to the language used in the 

Lubanga trial, the pleading in Ntganda was very different. While in her 

opening statement, the Prosecutor constantly referred to the young age of the 

children against whom sexual violence was committed and made sure the 

abhorrent nature of the crimes was made clear,915 the pleading was fact-based 

and not as emotional as in Lubanga.916 Further, while the Trial Chamber in 

Ntaganda noted that the girls against whom sexual violence was committed 

were vulnerable, it seemed to suggest that the girls were vulnerable 

particularly because of their circumstances – that is, because they were unable 

to leave – rather than simply because of their status as children.917 

 
913 Ibid., para. 13. 

914 Ibid., para. 22. 

915 The Prosecutor inter alia pleaded that ‘[t]hey also raped and sexually enslaved the girls. Rape 

and sexual enslavement of its own soldiers was so prevalent in the UPC that these girls were 

referred to as guduria – this is a Swahili word for a large communal cooking pot – reduced to 

objects which soldiers and commanders could pass around and use for sex whenever they 

pleased’. Prosecutor v. Bosco Ntaganda, Transcript of 2 September 2015, Case No. ICC-01/04-

02/06, 2 September 2015, 14. 

916 The Prosecutor referred once to the innocence of children in relation to child soldiers when 

she stated that the innocence of children ‘was easy to exploit.’ Ibid., 54. See also, Prosecution 

Closing Statement in Prosecutor v. Bosco Ntaganda, Transcript of 28 August 2018, Case No. 

ICC-01/04-02/06, 28 August 2018. 

917 Ntaganda Trial Judgment, supra note 3, para. 792. The Prosecutor v. Bosco Ntaganda, 

Sentencing Judgment, Case No. ICC-01/04-02/06, 07 November 2019, para. 126. 
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In general, the Security Council has kept its approach to protecting children. 

However, the fact that recent resolutions concentrate on education in 

situations of armed conflict and attacks against schools and educational 

facilities918 and the protection, rights, well-being and empowerment of 

children affected by armed conflict919 suggest that its focus is not only on direct 

violence against children but also on their rights to increase their competence. 

These views have also surfaced in debates. For example, Ukraine noted in 

2019, ‘Let me start with the quote of a notable Polish doctor and pedagogue 

Janusz Korczak: “Children are not the people of tomorrow, but are people of 

today. They have a right to be taken seriously and to be treated with tenderness 

and respect.”’920 The change of language and, therefore, of perspective on 

childhood reflects the changes in ideas of childhood that took place in research 

from 1980s onwards. Instead of being seen only as a passive object of 

protection, the child is now also involved and listened to. However, the 

protected, innocent, weak and vulnerable child has not disappeared from the 

picture either. 

5.3 Questioning the Regime Based on the Innocent Child 
This chapter has established that while there have been some changes in the 

way childhood, including in relation to sexual violence, is seen, the prevailing 

conception of childhood in international law has been that of the innocent 

child with its attributes of vulnerability, weakness and protection. While the 

conception of innocent childhood is considered an essentially Western idea, 

the rhetoric of innocent childhood as a justification for protection in armed 

conflict has spread over geographical boundaries, as seen in the debates of the 

Security Council.  That this view might not be as clear as it first seems will be 

discussed later in this thesis, but it is worth noting already that the protective 

regime of sexual violence against children has not always been praised. As I 

 
918 United Nations Security Council, Resolution 2601, U.N.Doc S/RES/2601, 29 October 2021. 

919 United Nations Security Council, Resolution 2427, U.N.Doc S/RES/2427, 9 July 2018. 

920 United Nations Security Council, 8591st meeting, supra note 838, 40. 
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return to this topic later, I will concentrate only on a few aspects here: first, 

the feminist critique of the protection from sexual violence; second, the 

emphasis on trauma; and third, the question of the political use of the 

protection of children. 

5.3.1 Gendered Law 
As noted earlier in this chapter, a change of language from the prohibition of 

rape to that of protection occurred, particularly in the Geneva Conventions 

and Additional Protocol I. International humanitarian law is often described 

as a protective framework.921 As discussed in Chapter Two, its defined purpose 

is to protect those who do not or no longer participate in hostilities and to 

restrict the means and methods of warfare. International humanitarian law is 

also, in principle, to be applied without discrimination, irrespective of sex, 

class and race.922 However, that international humanitarian law is a protective 

framework should not be confused with the language of its specific provisions 

and their inherent assumptions. Indeed, the conception of protection in 

international humanitarian law as well as its equal application has been 

critiqued by many. Here, I concentrate on critique presented from feminist 

perspective. International law scholars writing from a feminist perspective 

have for decades noted that despite its claims of objectivity and universality, 

international law silences women.  

In Boundaries of International Law, Hilary Charlesworth and Christine 

Chinkin argue that the voices of women ‘have been thoroughly obscured by 

 
921 See, e.g., Melzer, supra note 168, 17. 

922 See, e.g., I-IV Geneva Conventions, Common Art 3; I Geneva Convention, supra note 170, 

Art 12(2); II Geneva Convention, supra note 170, Art 2(2); III Geneva Convention, supra note 

170, Art 16; IV Geneva Convention, supra note 170, Arts 13 and27(3); Additional Protocol I, 

supra note 170, Arts 9(1), 69(1), 70(1), and 75(1); and Additional Protocol II, supra note 170, 

Arts 2(1) and 4(1). See also, Françoise Krill, ‘The Protection of Women in International 

Humanitarian Law’, 249 International Review of the Red Cross (1987), 337–363, 339; Gardam 

and Jarvis, supra note 79, 61. 
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and within the international legal order’.923 In their view, international law, 

including international humanitarian law, ‘is constructed upon particular 

male assumptions and experiences of life where “man” is taken to represent 

“human”.’924 Hence, international humanitarian law in its early days of 

codification can be seen as aiming to benefit men as it was drafted for those 

hors de combat, ‘who were invariably men’.925 Even later, despite its formal 

equality, international humanitarian law has been seen as inherently 

discriminatory in the way it makes male the norm and female ‘the inferior 

other’,926 and it has been argued that it does not recognise the centrality of 

sexual violence and women’s bodies in armed conflict.927 

In its ‘special’ provisions applicable to women, women are seen through their 

biological characteristics – that is, as pregnant women, maternity cases and 

victims of sexual violence.928 International humanitarian law has been seen as 

fixated with certain images of women, particularly with seeing women through 

their motherhood.929 Therefore, women are considered ‘in relationship with 

others, not as individuals in their own right’, and ‘[e]ven these [provisions] are 

viewed from a male perspective in [international humanitarian law].’930 

Because of their language the rules related to sexual violence are seen as 

hierarchically inferior to rules of international humanitarian law dealing with 

 
923 Hilary Charlesworth and Christine Chinkin, The Boundaries of International Law (2000, 

Manchester University Press, Manchester), 1. 

924 Ibid., 17. 

925 Ibid., 314. 

926 It is seen that because the inequality that exists in the world and the different impact and 

consequences of armed conflict has in relation to women, international humanitarian law that 

is based on male norm is not able to respond to the reality of women in armed conflict. 

927 Mibenge, supra note 13, 57. 

928 Gardam and Jarvis, supra note 79, 93–94. 

929 Mibenge, supra note 13, 44. 

930 Gardam and Jarvis, supra note 79, 93–94. 
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combatants or civilians in general.931 This can be seen in the way, for example, 

the Fourth Geneva Convention deals with sexual violence as a violation of the 

woman’s (or girl-child’s) honour. This is seen as constructing the honour of 

women ‘solely on the basis of certain assumed sexual attributes, the 

characterising features of which are chastity and modesty’932 and diminishing 

the ‘seriousness of the offence’,933 presenting sexual violence as a crime of 

‘honour’ rather than of violence.934 The inferiority has also been seen in the 

fact that sexual violence is not explicitly defined as an act constituting a grave 

breach or serious violation, and, therefore, a war crime, in international 

humanitarian law.935 Before the interpretation of international criminal 

tribunals, this left room for the argument that sexual violence should not be 

seen as a war crime.936   

 
931 Also, in general, writers have argued that the way in which sexual violence is dealt with in 

the Geneva Conventions and their Additional Protocols is ‘limited’. See, e.g., Lindsey, supra 

note 250, 57. 

932 Gardam and Jarvis, supra note 79, 97. In contrast, the honour of combatants (men) is related 

to public shaming and humiliating work, including work traditionally considered to belong to 

women. Gardam and Jarvis, supra note 9, 98-99; see also, Mibenge, supra note 13, 42. Gloria 

Gaggioli disputes this view and argues that ‘notions of honour (as evidenced by the principle of 

chivalry, for instance) were considered highly important constraints in war and were at the core 

of [international humanitarian law] rules in 1949 and before.’ Gaggioli, supra note 152, 512. 

933 Judith Gardam, ‘Women, human rights and international humanitarian law’, 38 

International Review of the Red Cross (1998), 421–432, 424. 

934 Therefore, the provision is seen as continuing the historical views of ‘present[ing] women as 

male and family property’.  Charlesworth and Chinkin, supra note 923, 314–315. 

935 Gardam and Charlesworth, supra note 8, 159; 315–316; Gardam, supra note 79, 57; Gardam 

and Jarvis, supra note 79, 100; Mibenge, supra note 13, 43. 

936 Charlesworth and Chinkin, supra note 923, 315-316. Charlesworth and Chinkin note that this 

did not necessarily prevent considering sexual violence a grave breach because it could be seen 

as falling under the category of ‘wilfully causing great suffering or serious injury to body or 

health’. As Charlesworth and Chinkin point out, that sexual violence should be seen as a war 

crime has also been the view of, for example, ICRC since the 1950s. See also, United Nations 

Security Council, Letter from the Secretary-General addressed to the President of the Security 
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However, the inferiority has also be seen in the use of ‘protection’ instead of 

‘prohibition’ as can be seen in the provision related to sexual violence against 

children in the Additional Protocol I. For example, Judith Gardam and 

Michelle Jarvis have argued that the language of protection instead of 

prohibition is different from the language used in those provisions, which 

involve ‘solely or primarily’ men and use the term ‘prohibited’.937  That 

international humanitarian law specifically uses the language of protection 

instead of prohibition in relation to women presents, according to 

Charlesworth and Chinkin, ‘women as needing protection’,938 which, argue 

Gardam and Jarvis, can be seen as depicting women solely ‘on the basis of 

their perceived weakness’.939 Gardam and Charlesworth consider that the 

language of protection, together with the fact that sexual violence is not 

considered a grave breach of international humanitarian law in the 

Conventions, shows that ‘the rules dealing with women are […] less important 

than others’.940 While the Additional Protocols also use prohibitive language 

 
Council, U.N. Doc. S/1994/1405, 9 December 1994, Annex: Final report of the Commission of 

Experts established pursuant to Security Council resolution 935 (1994), para. 141. 

937 Gardam and Jarvis, supra note 79, 100. Examples include the Common Article 3 of the 

Geneva Conventions and Art. 13 of Geneva Convention III. It should be kept in mind that there 

are provisions in relation to rules traditionally seen as protecting men that also include the term 

‘protection’. For example, prisoners of war must be protected from ‘acts of violence or 

intimidation and against insults and public curiosity’. Yet in the same Article, ‘[a]ny unlawful 

act or omission by the Detaining Power causing death or seriously endangering the health of a 

prisoner of war’ is prohibited, whereas the provision requiring protection is understood to be 

related to harm caused by others, such as violence committed by civilians, including during 

prisoner of war ‘parades’. See, III Geneva Convention, supra note 170, Art. 13; ICRC, 

Commentary on the Third Geneva Convention: Convention (III) relative to the Treatment of 

Prisoners of War (2021, Cambridge University Press, Cambridge), paras 1611-1622; Pictet, 

Jean, (ed.), Commentary on the Geneva Conventions of 12 August 1949 Vol. 3: Geneva 

Convention relative to the Treatment of Prisoners of War (1960, ICRC, Geneva), 141. 

938 Charlesworth and Chinkin, supra note 923, 314–315. 

939 Gardam and Jarvis, supra note 79, 95. 

940 Gardam and Charlesworth, supra note 8, 159; Gardam, supra note 79, 57. Gloria Gaggioli is 

of the view that the critique presented by feminist writers on the treatment of sexual violence 
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in prohibiting ‘outrages upon personal dignity, in particular humiliating and 

degrading treatment, rape, enforced prostitution and any form of indecent 

assault’,941 Charlesworth and Chinkin note that ‘[t]his formula identifies rape 

as a crime against dignity, not as a violent attack upon personal integrity.’942  

I may add here that the use of ‘protection’ instead of ‘prohibition’ also changes 

the focus of the provision. As has been noted before, international 

humanitarian law is a particular field of international law in the sense that it 

also obliges individuals, not only States. The language of prohibiting a certain 

act gives a clear and direct command for a person – usually a soldier – not to 

conduct that act. When language of protection is used, it turns attention more 

to structural protection rather than to the regulation of the conduct of the 

fighting forces themselves. 

Considering the verbatim wording of the provision in relation to sexual 

violence against children and the question of generational order 

discrimination in the relations between adults and children made by 

proponents of childhood studies, it is easy to see the connection between the 

position of children and feminist arguments in international law. First, the 

connection suggests that if the rules dealing with women are less important 

than others, those dealing with children are also less important and 

 
in international law is ‘excessively harsh’. She notes that while international humanitarian law 

conventions ‘may not be perfect they provide the necessary protections from and prohibitions 

against rape and other forms of sexual violence’ because in addition to ‘rape [being] expressly 

prohibited […,] the prohibition of rape and other forms of sexual violence is encompassed in 

less explicit provisions such as the prohibitions against cruel treatment and torture, outrages 

upon personal dignity, indecent assault and enforced prostitution, and those intended to ensure 

respect for persons and honour’. Gaggioli, supra note 152, 511. However, what she does not 

discuss is the difference in language between protection and prohibition. Instead, despite the 

language of the conventions, she mainly focuses on sexual violence being prohibited in the 

Conventions and does not discuss the use of language, nor its connotations, in relation to 

prohibition versus protection. 

941 Additional Protocol I, supra note 170, Art. 75; Additional Protocol II, supra note 170, Art. 4. 

942 Charlesworth and Chinkin, supra note 923, 314–315. 
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hierarchically lesser than the rules of international humanitarian law dealing 

with combatants or civilians in general. Second, as has been discussed 

throughout this thesis, protection carries with it associations, and in the case 

of children, these associations are related to the nature of childhood.  

Gardam and Jarvis argue that the image of women found in international 

humanitarian law perpetuates ‘the stereotypes of masculinity and femininity 

that are integral to the culture of the military’943 and similarly that 

international humanitarian law can be seen as ‘perpetuating’ images of 

childhood. When the language of international humanitarian law associates 

sexual violence against children with the protection of children rather than the 

prohibition of sexual violence against children, it – perhaps unintentionally – 

refers to the whole Rousseauian-developmental conception of childhood that 

also carries other attributes: innocence, vulnerability, weakness and 

dependence. Therefore, that sexual violence against children in international 

humanitarian law is considered solely through the language of protection 

reinforces the one-dimensional conception of children as inherently 

vulnerable and weak. It is obvious, however, that a difference needs to be 

made between adult women and children. Children often do need adults to 

take care of them. However, as has been noted, the way that law, and, in this 

case, international law, treats children reinforces the images of childhood. I 

will return to the possible harmful implications of the one-dimensional 

conception of childhood as weak and vulnerable in Chapter Seven, as well as 

how reinforcing these attributes may make the position of children worse 

instead of better.  

The position of women and girls has not been the only subject of critique in 

international law from a gender perspective. While feminist approaches have 

criticised international law for being inherently masculine and for reinforcing 

certain images and the otherness of women, it has also been argued that men 

 
943 Gardam and Jarvis, supra note 79, 95. 
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and boys – who also face sexual violence in armed conflict – have been granted 

little attention in international law.944 To start with, R. Charli Carpenter has 

argued that the whole idea of innocence, or the ‘innocent civilian’ – and, 

therefore, protection – has been related essentially to ‘women and children’ 

rather than a category separating civilians from combatants.945 In relation to 

sexual violence, as has been noted, while it is generally considered that most 

sexual violence in armed conflicts is committed against women and girls, it is 

now well-known that sexual violence in armed conflict is committed against 

all genders. While the Additional Protocol I does not make a gender difference 

in relation to sexual violence against children and the definition of sexual 

violence in the Rome Statute is gender-neutral, historically, there have been 

challenges in identifying that sexual violence is committed against boys and 

men and in recognising the forms of sexual violence committed against 

males.946 When the discussion on sexual violence in international law was 

 
944 See, e.g., Sivakumaran, supra note 12, 253–276; Sivakumaran, Male/Male Rape, supra note 

85; Sivakumaran, ‘Lost in Translation’, supra note 85; Oosterveld, supra note 85; Lewis, supra 

note 163, 203–223. On sexual violence against boys and men and impact of gender roles see 

also, Allan Ngari, ‘Sexual violence against men and boys in CAR’, ISS Today, 23 July 2018, 

available at  https://issafrica.org/iss-today/sexual-violence-against-men-and-boys-in-

car?utm_source=BenchmarkEmail&utm_campaign=ISS_Weekly&utm_medium=email. 

With regard to men’s perspectives on wartime forced marriage and criticism that the only 

research is from a female perspective, see Omer Aijazi and Erin Baines, ‘Relationality, 

Culpability and Consent in Wartime: Men’s Experiences of Forced Marriage’, 11(3) 

International Journal of Transitional Justice (2017), 463–483. 

945 Carpenter, Innocent Women and Children, supra note 84, 2. 

946 See e.g., Oosterveld, supra note 85; Michelle Jarvis and Kate Vigneswaran, ‘Challenges to 

Successful Outcomes in Sexual Violence Cases’ in Serge Brammertz and Michelle Jarvis (eds), 

Prosecuting Conflict-Related Sexual Violence at the ICTY (2016, Oxford University Press, 

Oxford), 33–72, 41. In contrast, Michelle Jarvis and Najwa Nabti have argued that the 

prosecution of sexual violence against men was not tainted by the same misconceptions as those 

against women. Michelle Jarvis and Najwa Nabti, ‘Policies and Institutional Strategies for 

Successful Sexual Violence Prosecutions’ in Serge Brammertz and Michelle Jarvis (eds), 

Prosecuting Conflict-Related Sexual Violence at the ICTY (2016, Oxford University Press, 

Oxford), 73–110, 95. 
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gaining attention from the 1990s onwards, the focus of the discussion was on 

women and the sexual violence – in particular rape – committed against them. 

At the same time, according to Sandesh Sivakumaran, sexual violence 

committed against men and boys was left ‘without a voice’.947 Indeed, 

stereotypes create a risk of leaving out those who do not fit into the 

stereotypical narratives. As Mibenge has noted in relation to gender binaries, 

creating strict narratives – such as those of female victims and male abusers 

– excludes those ‘who do not fit neatly into […] these categories’.948 This may 

then restrict access to justice or support mechanisms.949 

5.3.2 Challenging the Emphasis on Trauma 
As seen above, there is much emphasis in and around international law on 

how sexual violence in armed conflict traumatises children. This is not 

surprising because, as seen in Chapter Three, when sexual violence against 

children reattracted interest, that interest concentrated on how sexual 

violence traumatises children and interrupts their development, following the 

dominating role of developmental psychology at the time. That children are 

traumatised (or will be traumatised) has been used as a reason for their 

protection from sexual violence as well as a reason for increasing the gravity 

of crimes committed against children. It is clear that sexual violence often 

causes trauma, including severe trauma, and that the effects of sexual violence 

must not to be diminished. However, there are a few issues that should also 

be taken into account. The first, and perhaps most obvious one, is the question 

of concern for the re-traumatisation of children who have faced sexual 

violence, particularly if they are called to testify in court. While this has not 

necessarily been as apparent on the international level as in national courts, it 

is important to consider. For example, Daryn Reicherter, a clinical professor 

of psychiatry and behavioural sciences, has said that children who are 

 
947 Sivakumaran, Male/Male Rape, supra note 85, 1275. 

948 Mibenge, supra note 13, 5. 

949 Sivakumaran, ‘Lost in Translation’, supra note 85. 
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traumatised due to crimes have trauma regardless of whether their situation 

is addressed through justice mechanisms. He disagrees with the idea that 

children should be protected from justice proceedings and notes instead that 

allowing children to participate may be helpful for them. He has emphasised 

that children should not be ignored in processes that are intended to be for 

them, are capable witnesses and are capable of telling their story.950 Erica 

Burman has similarly pointed out that it is ‘ironic’ that agency is removed from 

the innocent and vulnerable child in disaster and conflict situations when an 

active role could actually help the child cope951 Furthermore, it has been seen 

to be disadvantageous to apply ideas of childhood and psychology that are 

foreign to local understandings with regard to traumatised children in armed 

conflict as in contexts in which such understandings are not familiar they can 

be ineffective.952  

Authors have also pointed out how children can be surprisingly – even 

confusingly – resilient even after having faced direct violence in an armed 

conflict, challenging traditional understandings of child development.953 

Indeed, the actual image of children who have survived war may be far from 

that presented in dominant imaginary of the powerless and suffering ‘war 

children’, despite their harsh experiences.954 That children are expected to be 

traumatised may also play against them in international law. As discussed 

above, the child’s traumatisation has been argued to be one of the reasons for 

 
950 Save the Children and Justice Rapid Response, Enabling a Child-centred Approach at the 

ICC and Beyond, live panel as a side event of the 20th Assembly of State Parties, 9 December 

2021, notes with the author. 

951 Burman, supra note 482, 244. 

952 Alcinda Honwana, ‘Negotiating Post-war Identities Child Soldiers in Mozambique and 

Angola’ in George Bond and Nigel Gibson (eds) Contested Terrains and Constructed 

Categories (2002, Westview Press, Colorado), 277–298, 282; See also, Honwana, supra note 

569, 136. 

953 Masten, supra note 527; Hanks and Stratton, supra note 457, 91; Honwana, supra note 569, 

148. Cf. Seymour, supra note 527, 862. 

954 Epstein, supra note 529, 16–25. 
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considering the gravity of the crime. Does this mean that if the child is not 

traumatised, the sexual violence committed against them in an armed conflict 

is of lesser gravity? There has also been an attempt to use non-traumatisation 

– if one can call it that in this case – as a defence in court; in Kunarac, the 

defence seemed955 to argue that the fact that one of the girls in a sexual slavery 

case had later fallen in love with one of the soldiers involved in the case – who, 

arguably, had protected the girl in the situation – meant that another girl had 

also actually been in a relationship with the accused Kovač and, therefore, not 

raped. The defence argued that the testimony of the girl in question ‘FWS-

87’956 should, for these reasons, be seen as unreliable.957  

Furthermore, Mark Drumble has noted in relation to child soldiers that 

‘depicting former child soldiers as “emotionally crippled and damaged for life” 

risks emphasizing “deficits”, while overlooking the reality that they “exhibit 

considerable resilience.” Such depictions may garner sympathy but they also 

enfeeble.’958 While Drumbl’s work concentrates on child soldiers, sexual 

violence and being a child soldier often go hand-in-hand in armed conflict. 

 
955 The argument relied on the statement of the defence witness Raskovic-Ivic, a psychologist, 

whose testimony was given in a closed session and is therefore not available to the public. See, 

Prosecutor v. Dragoljub Kunarac, Radomir Kovač, Zoran Vukovič, Trial Transcript of 12 

September 2000, Case No. IT-96-23-T/IT-96-23/1-T, 12 September 2000. 

956 FWS-87, the girl in question, was ‘about 15 ½ years old’ at the time. Kunarac et al., Trial 

Judgement, supra note 146, text before para. 53. 

957 See the prosecution referring to the matter in Prosecutor v. Dragoljub Kunarac, Radomir 

Kovač, Zoran Vukovič, Trial Transcript of 20 November 2000, Case No. IT-96-23-T/IT-96-

23/1-T, 20 November 2000, 6277; See also, defence closing statement, Prosecutor v. Dragoljub 

Kunarac, Radomir Kovač, Zoran Vukovič, Trial Transcript of 22 November 2000, Case No. IT-

96-23-T/IT-96-23/1-T, 22 November 2000, 6497. That a victim of sexual violence considers 

themselves to be in a relationship is not unheard of. For example, one of those abducted and 

forcibly married to Dominic Ongwen under coercive circumstances had ‘accepted that situation, 

and view[ed] Ongwen as her husband’. Jackline Atingo, ‘Watching the ICC Judgement of LRA 

commander Dominic Ongwen with Ugandan victims of enforced marriage’, Africa at LSE 

(2021). 

958 Drumbl, supra note 86, 154. 
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Furthermore, while sexual violence differs from being a child soldier in that it 

does not have the element of being a perpetrator of violence, it also carries the 

taint of being ‘damaged for life’.959  

5.3.3 Sexual Violence against Children as Politics 
Another question is the way in which the protection of children is used for 

political purposes. As seen earlier in this thesis, the protection of children has 

never been free from politics. The early efforts to protect children were 

conducted to ensure that the State would have decent future adults, suitable 

for fighting in wars or paying taxes, and child protection was arguably also 

used to control the lower classes. The question of politics is still relevant today, 

including in the way the plight of children in armed conflict is used for 

different purposes. It has long been recognised that ‘[i]ssues involving 

physical harm to vulnerable or innocent individuals appear particularly 

compelling’ in international advocacy work.960 R. Charli Carpenter has argued 

that advocates of civilian protection consider that their message is better 

received if it concentrates on ‘protecting “women and children” specifically’ 

and that the idea of ‘innocence’ is in the core of this discourse.961 For example, 

Carpenter notes that it is more acceptable for the parties to the conflict to allow 

those who are considered innocent and ‘least perceived as participants’ to 

receive help and support. Therefore, humanitarian agencies that require 

access to those in need of aid through negotiations with the parties to the 

conflict use the language of protecting only those ‘objectively innocent’, 

meaning the ‘innocent women and children’.962 Carpenter further explains 

that this emphasis leaves particularly drafting-age adult men in the side-lines, 

 
959 See, e.g., No Peace Without Justice and UNICEF Innocenti Research Centre, International 

Criminal Justice and Children (2002, No Peace Without Justice and UNICEF Innocenti 

Research Centre), 80; Askin, supra note 21, 16.  

960 Margaret E. Keck and Kathryn Sikkink, Activists beyond Borders: Advocacy Networks in 

International Politics (1998, Cornell University Press, Ithaca and London), 27.  

961 Carpenter, ‘Women, Children and Other Vulnerable Groups’, supra note 84, 295–334.  

962 Ibid., 314–315. 
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no matter how vulnerable they are while; at the same time, the emphasis on 

women and children as (the only) civilians and victims blurs the principle of 

distinction in international humanitarian law as combatants start to apply it 

on the basis of who the persons are rather than on what they do.963 

This can, arguably, also be seen in relation to sexual violence against children 

in armed conflict. In the debates of the Security Council on children and armed 

conflict, several States have pleaded on the plight of children in connection 

with their interests. These interests have been varying. For example, in 1998, 

Burundi, pleading for the establishment of an international criminal tribunal 

for the ‘Burundi Genocide’, argued that  

[t]he use of rape, sometimes by groups, as a means of humiliating 

women and girl children already condemned to die solely because of 

their ethnicity was observed in my country in several places during the 

three weeks of genocide. Dogs were unleashed to hunt down children 

hiding in the bush […]. Other innocent children were eyewitnesses to 

these atrocities, and they continue to wander about without appropriate 

assistance, suffering from the after-effects of the psychological shock of 

seeing their friends being subjected to inhuman treatment.964 

The plight of children – though not specifically sexual violence – has also been 

a recurring theme in the Middle East conflict, for which States have sought 

support for condemning the acts of others,965 as well as in armed conflicts in 

Africa.966 The issue arose also in the Lubanga trial as the Defence argued that 

the Prosecution had chosen to charge Lubanga on crimes against children as 

 
963 Ibid., 296. 

964 United Nations Security Council, 3896th meeting, supra note 834, 34. 

965 See e.g., Kuwait, United Nations Security Council, 8591st meeting, supra note 838, 22 and 

United Nations Security Council, 8082nd meeting, S/PV.8082, 31 October 2017, 69.; Saudi 

Arabia United Nations Security Council, 8591st meeting, supra note 838, 47; Israel, United 

Nations Security Council, 8082nd meeting, 66. 

966 See Liberia, United Nations Security Council, 3896th meeting, supra note 834, 41–42. 
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‘[n]o one would contend that this is not a serious crime, not least the Defence 

[…] [O]ne is always right when one defends children. Children are always, 

everywhere, the first victims of war and massacre, the most vulnerable, the 

most innocent of victims, and in all wars they symbolise innocence, martyred 

innocence.’967 Charlesworth and Chinkin have also criticised the politics of 

protection from the perspective of language, observing that international 

humanitarian law ‘creates a dichotomy between the warrior [men] as 

protector and the woman [or children, the authors note] as the protected, 

making the use of force seem justified’.968 Erica Burman has also considered 

the idea of innocence and protection of childhood from the North-South 

perspective.  In disaster situations, including in armed conflict, attention is 

often drawn to the suffering of children. When the images of childhood 

innocence, vulnerability, protection and dependence are extended to the 

North-South relations – as is so often the case in the context of armed conflict 

– the questions become more complex. Burman has noted that in ‘Third World 

emergencies’, the presentation of children reflects the power relationships 

between Global North and South; the child to be helped represents the South 

and ‘works to secure the competence and maturity of the Northern donor’.969 

Burman, therefore, considers that the childhood images contribute to the 

infantilisation of the South. She argues that this approach increases the 

otherness of South and emphasises the ‘colonial side of orientalism’.970 

5.4 Concluding Remarks 
This chapter has discussed how the idea of innocent and protected childhood 

is at the core of the way in which international law tackles sexual violence 

against children in armed conflict. As seen above, the conception of the 

 
967 Prosecutor v Lubanga, ICC-01/04-01/06, Transcript of Proceedings, 27 January 2009, 25, 

lines 10–20. 

968 Charlesworth and Chinkin, supra note 923, 314–315. 

969 Burman, supra note 482, 238–253, in particular 241. 

970 Ibid. 
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innocent childhood has been the most dominant conception of childhood in 

international law. It has been used as a justification for the provisions 

protecting children in conventions regulating armed conflict and enforced by 

its force as a moral argument in international courts and other international 

institutions. This has encouraged actors of international law to choose it to 

ensure the success of their cause. It is so powerful that seemingly everyone, 

from States to prosecutors to defence teams, agrees on it. While the intentions 

behind using the argument may often be good – to keep children from harm 

and to draw attention to and perhaps support in an appalling situation amid 

an armed conflict – the conception of innocent childhood has negative 

consequences. Sometimes these consequences touch children themselves, as 

when the discourse of innocent childhood presents children as weak, passive 

and vulnerable. Sometimes the consequences may touch others, such as in 

situations in which the perfect victim discourse pushes others in the need of 

support to the shadows. 

While the conception of innocent childhood has been prevalent, a more 

nuanced image of childhood has also shown signs of emerging, and the 

challenges related to the conception have been noted to some extent. As 

Chapter Three established, several writers have argued that sexual violence 

against children is overshadowed by the dichotomy of the innocent child and 

the evil child. In their view, a child, in particular, a girl, who has been sexually 

abused is perceived as becoming the ‘fallen angel’ and the ‘knowing child’, 

losing their position as an ‘innocent child’. Because the idea of protection is 

considered to be tied to the innocence of the child, it has been argued that 

when the child is considered to have lost their innocence, they also lose their 

position as a protected person. As this chapter has shown, on the surface, this 

is rarely apparent in relation to sexual violence against children in armed 

conflict.971 Instead, there is an emphasis on children in armed conflict being 

 
971 There are some references to ‘stolen innocence’, which can be understood to mean that a 

child loses their innocence. However, this is mostly described in relation to children associated 
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innocent despite what has happened to them. However, in the next two 

chapters, I will dig deeper into this question. It will come evident that despite 

the seemingly smooth surface, the story is rockier beneath. The underlying 

complexities of the image of childhood in international law will be discussed 

in the next chapter, and a third question, involving the challenges of placing 

too much emphasis on the conception of the protected child, will be discussed 

in Chapter Seven.  

 
with armed forces and groups. For example, The United Nations International Children's 

Emergency Fund (UNICEF) made a statement in the Security Council that ‘[t]his year, we 

celebrate the tenth anniversary of resolution 1612 (2005) […] And yet this year, the world’s 

youngest citizens in Iraq, Syria, South Sudan, Nigeria, Mali and the Central African Republic 

are still being recruited into armed groups, used, orphaned, killed – their lives stolen, their 

innocence lost’. United Nations Security Council, 7414th meeting, supra note 836, 6. Similar 

views have also been made by States, but rather rarely. See, e.g., Liberia’s statement, United 

Nations Security Council, 8305th meeting, 9 July 2018, S/PV.8305, 90. 
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6  
International Law in Practice: A Collision of 

Conceptions of Childhood 
The previous chapter showed how the conception of innocent childhood is the 

basis of international law in dealing with sexual violence against children. This 

is seen in the way the conception of innocence, with its associated attributes, 

repeatedly surfaces in discourses of international law. In this chapter, I argue 

that the situation in practice is not simple. I argue that a contradiction lies 

between the publicly claimed protection for innocent children and the reality 

in which sexual violence against children can be ignored or even covered up. I 

further contend that the tensions between the different conceptions of 

childhood, particularly those of the innocent child and the evil child, as well 

as occasionally the developing child, cause friction in practice. This is seen in 

the practices that hinder the response to wartime sexual violence against 

children.  

That sexual violence against children in armed conflict has not always been 

prioritised was already visible at the end of the previous chapter. As I 

discussed in relation to international humanitarian law, the rules dealing with 

sexual violence have been seen as weaker than others. Instead of prohibiting 

sexual violence against children in armed conflict, international humanitarian 

law protects children from sexual violence. The provisions related to sexual 

violence were not listed as grave breaches of international humanitarian law 

neither in the four Geneva Conventions nor in the Additional Protocol I.972 In 

this chapter, however, I concentrate on two examples of how sexual violence 

against children has been neglected, despite public statements to the opposite. 

The first example is the practice of the international criminal courts and 

tribunals in the context of general discussion about sexual violence against 

 
972 IV Geneva Convention, supra note 170, Art. 147 and Additional Protocol I, supra note 170, 

Art. 85. Additional Protocol II does not include references to grave breaches. 
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children in armed conflict. The second is the contradiction between the UN’s 

public statements and the sexual violence committed by military personnel in 

international peace operations. 

6.1 The Question of International Criminal Proceedings 
The discussion of international criminal proceedings carried out at length in 

the last chapter will continue here. Therefore, it needs to be noted that the 

benefits of international criminal proceedings remain contested. The question 

of the benefits of such proceedings has emerged from both theoretical 

discussions and the communities affected by international crimes. On the 

theoretical level, a credible argument has been made that the anti-impunity 

approach focused on criminalisation and prosecution is not the best way to 

approach international crimes as it does not necessarily produce justice and 

may even lead to an increase in impunity.973 International criminal 

proceedings have also been criticised for their inefficiency as international 

criminal proceedings are only able to prosecute a few individual 

perpetrators,974 and some of the promises of these proceedings, such as 

deterring future crimes, are unlikely to be fulfilled.975 Moreover, in relation to 

international humanitarian law, the focus on (international) criminal 

 
973 See, Karen Engle, Zinaida Miller and D.M. Davis (eds), Anti-Impunity and the Human 

Rights Agenda (2016, Cambridge University Press, Cambridge). 

974 See, e.g., Drumbl, supra note 86, 208. On criticism of international criminal proceedings 

from different viewpoints, see e.g., Everisto Benyera, ‘Child victim, loyal war spirit medium or 

war criminal: shifting the geography and logic of historical accountability in Dominic Ongwen’s 

ICC trial’, African Identities (2021), 1–16; Martti Koskenniemi, ‘Between Impunity and Show 

Trials’ in Martti Koskenniemi, The Politics of International Law (2011, Hart Publishing, Oxford 

and Portland), 171-197, originally published in 6 Max Plank Yearbook for United Nations Law 

(2002), 1–36; Katherine Southwick, ‘Investigating War in Northern Uganda: Dilemmas for the 

International Criminal Court,’ 1 Yale Journal of International Affairs (Summer/Fall 2005), 

105–119. 

975 Immi Tallgren, ‘The Sensibility and Sense of International Criminal Law’, 13(3) European 

Journal of International Law (2002), 561–595. 
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prosecution of crimes may draw attention away from the obligations of States 

and militaries to take action in ensuring their adherence to the rules of war.976 

In addition to critical theoretical considerations, local views on international 

criminal proceedings differ greatly, ranging from critical and hostile to 

supportive. It is important to note that the attitudes towards international 

criminal proceedings vary among local people, both among authorities and 

civilians. In some situations, local authorities have supported international 

criminal investigation of crimes that have taken place in an armed conflict in 

their territory. For example, the ICTR was initially established at the request 

of the Rwandan government,977 and several States Parties to the Rome Statute 

have referred their situations for the investigation by the ICC.978 Furthermore, 

despite not being a State Party to the Rome Statute, Ukraine has accepted the 

jurisdiction of the ICC for alleged international crimes committed on 

Ukrainian territory since 21 November 2013.979 In contrast, other States have 

 
976 Art. 1 common to the Geneva Conventions, supra note 170, states that ‘[t]he High 

Contracting Parties undertake to respect and to ensure respect for the present Convention in all 

circumstances.’ 

977 United Nations Security Council, Letter Dated 28 September 1994 from the Permanent 

Representative of Rwanda to the United Nations Addressed to the President of the Security 

Council, U.N.Doc. S/1994/1115, 29 September 1994, 4. It should be noted that the Rwandan 

government later withdrew its support from the Tribunal objecting inter alia the seat of the 

Tribunal in Arusha, Tanzania and the temporal jurisdiction of the Tribunal. Mibenge, supra 

note 13, 63. 

978 These States include Democratic Republic of Congo, Uganda, Central African Republic and 

Mali. 

979 Letter of Government of Ukraine, 9 April 2014, available at https://www.icc-

cpi.int/sites/default/files/itemsDocuments/997/declarationRecognitionJuristiction09-04-

2014.pdf; Letter of Government of Ukraine, 8 September 2015, available at https://www.icc-

cpi.int/sites/default/files/iccdocs/other/Ukraine_Art_12-

3_declaration_08092015.pdf#search=ukraine; on questions with regard to the will of Ukraine 

to investigate and allow investigation also of crimes committed by Ukrainian forces see Kai 

Ambos, ‘Ukrainian Prosecution of ICC Statute Crimes: Fair, Independent and Impartial?’, EJIL: 

Talk!, 10 June 2022.  
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opposed international proceedings or denied the jurisdiction of the courts and 

tribunals. For example, several African States have withdrawn from the 

ICC,980 and the African Union has backed the withdrawal on the basis of the 

ICC targeting African States. At the same time, several African activists have 

spoken in support of the ICC.981  

As can be expected, views with regard to international criminal proceedings 

also differ among people influenced by the crimes committed. While some 

members of affected communities support international criminal 

proceedings, others are against them. Some members of the community may 

be against amnesty and prefer accountability and justice, while others may see 

international criminal proceedings as the best way to ensure them. 982 For 

example, in the context of the Democratic Republic of Congo, Christelle 

Molima Bameka has noted that the views of those affected by the crimes 

committed by child soldiers with regard to their punishment are not uniform. 

Some considered the child soldiers to be comparable victims to themselves or 

even more violated, while others saw them as criminals in need of 

 
980 South Africa, Gambia and Burundi announced that they will withdraw from the Court. 

However, Gambia later overturned its decision, and South Africa has not put the withdrawal to 

force. See, International Criminal Court, ‘Press Release: ASP President welcomes Gambia’s 

decision not to withdraw from the Rome Statute’, 17 February 2017, available at 

https://www.icc-cpi.int/news/asp-president-welcomes-gambias-decision-not-withdraw-

rome-statute, last visited 20 June 2022; Allan Ngari, ‘The ICC is as strong as the support it gets 

from states’, ISS Today, 17 July 2018, available at https://issafrica.org/iss-today/the-icc-is-as-

strong-as-the-support-it-gets-from-states, last visited 15 June 2022.  On reasons behind the 

negative views of African governments, see, Franck Kuwonu, ‘ICC: Beyond the threats of 

withdrawal. African countries in dilemma over whether to leave or support the International 

Criminal Court’, Africa Renewal, May-July 2017.  

981 See, e.g., Human Rights Watch, ‘African Union: Activists Challenge Attacks on ICC’, 6 July 

2016, available at https://www.youtube.com/watch?v=4sbgdFp0Pro.  

982 See, e.g., Grace Akello, ‘Reintegration of Amnestied LRA Ex-Combatants and Survivors’ 

Resistance Acts in Acholiland, Northern Uganda’, 13 International Journal of Transitional 

Justice (2019) 249–267; Nyeko and Aloyocan, supra note 552, 1–3. 
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punishment.983 In the former Yugoslavia, attitudes towards the ICTY have also 

varied. In Serbia, the relationship with the ICTY has differed both among the 

authorities and the local population, from an often nationalist, openly hostile 

anti-Hague stand to support.984 In Bosnia, while the attitudes towards the 

ICTY both among authorities and the local population were mostly supportive 

and positive at the outset, there has also been disappointment in the 

Tribunal’s work.985 

Affected communities may also prioritise compensation and consider 

international criminal proceedings the best way to ensure them.986 While 

these views may be particularly prominent among those who have faced 

violence themselves, victims have also been known to oppose international 

criminal proceedings. Means other than international criminal proceedings 

may be preferred because – even if the justice as codified in the Rome Statute 

is considered ‘universal’ on the international level – it may be seen as 

‘clashing’ with local approaches within the affected communities.987 For 

example, in Uganda, victims of the crimes opposed the ICC proceedings as 

they preferred local proceedings, which would address ‘the principal desire to 

end war, bringing perpetrators to account, restoring dignity to victims […] and 

preventing future crimes’.988 Indeed, international criminal proceedings may 

 
983 Molima Bameka, supra note 555, 299-300. 

984 Diane F. Orentlicher, Shrinking the Space for Denial. The Impact of the ICTY in Serbia 

(2008, Open Society Institute, New York), 12–13. The views in Serbia have been inter alia 

explained by the fact that the local communities faced less violence than in other parts of the 

former Yugoslavia. Ibid. 

985 Diane F. Orentlicher, That Someone Guilty Be Punished. The Impact of the ICTY in Bosnia 

(2010, Open Society Institute), 11–24. 

986 Nyeko and Aloyocan, supra note 552, 3. On those affected by sexual violence preferring 

compensation as a form of justice, see, Bruce Baker, ‘Justice for survivors of sexual violence in 

Kitgum, Uganda’ 29(3) Journal of Contemporary African Studies (2011), 245–262, 250. 

987 Southwick, supra note 974, 113–114. 

988 Ibid. 
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be seen as a threat to peace,989 or affected communities may simply prefer 

local religious or spiritual ceremonies as well as local reintegration and 

transitional justice proceedings.990 In collectivist cultures, there may also be a 

preference for group-based process control and interpersonal harmony rather 

than for proceedings against individuals and individual punishments991 and, 

for example, amnesty can be seen as responding better to traditional practices 

than criminal prosecution.992 Furthermore, some of those who have faced 

violence, including children – certain of whom might also be considered 

perpetrators – may prefer hiding their identities as they fear that speaking 

about their experiences and revealing themselves will lead to repercussions 

from their communities.993 Children may also prioritise the ability to return to 

school or the possibility of finding a livelihood, which can be very difficult, 

particularly for unmarried girls with children or raped girls, over 

accountability.994 

All these views are important and should be kept in mind with regard to 

international criminal proceedings in general. However, these discussions, in 

their broadness, are outside the scope of my thesis. This chapter should not be 

read as an argument promoting – or arguing against – international criminal 

proceedings as the best solution, despite the fact that at the core of both 

 
989 See, e.g., Akello, supra note 982, 251; Ibid. 

990 See, e.g., Erin Baines, ‘The Haunting of Alice: Local Approaches to Justice and 

Reconciliation in Northern Uganda’, 1 The International Journal of Transitional Justice 

(2007), 91–114; Benyera, supra note 974, 7; Drumbl, supra note 86, in particular chapter 6, 

With regard to the importance of local healing processes and communal approach in 

Mozambique and Angola, see, Alcinda Honwana, supra note 952, 277–298. 

991 See, Vishal Gupta and Shailendra Singh, ‘An empirical study of the dimensionality of 

organizational justice and its relationship with organizational citizenship behaviour in the 

Indian context’, 24(6) The International Journal of Human Resource Management (2013), 

1277–1299, 1278. See also Grace Akello’s counterargument in Akello, supra note 982, 252–253. 

992 Southwick, supra note 974, 113–114. 

993 Baines, supra note 990, 111. 

994 See, e.g., Honwana, supra note 569, 136-149, Shepler, supra note 556, 97. 
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examples presented in this chapter is the lack of (at least comprehensive) 

criminal proceedings. Rather, my aim here is to show the contradiction 

between the public image of the protection of innocent childhood and the 

reality. 

6.2 Inconsistency in Prosecuting Sexual Violence against 
Children in the International Criminal Courts and Tribunals 
The previous chapter showed how attention has been paid to crimes against 

children and sexual violence against children in international criminal 

tribunals and courts. Despite this attention, the results were, for a long time, 

bleak, and traditionally, sexual violence has been far from the focus of 

international criminal law.995 As seen in Chapter Four, historically, sexual 

violence against children was mainly not at the centre of international 

tribunals’ attention, despite the emerging interest in child protection and 

welfare. In most cases when sexual violence against children – or sexual 

violence at all – was prosecuted, it occurred in very particular trials. These 

included the prosecution of Japanese officers for the sexual slavery of Dutch 

women and girls by Dutch authorities in the area of today’s Indonesia and the 

political trial of General Yamashita. Otherwise, the prosecution of sexual 

crimes was at best sporadic despite the widespread sexual violence in the 

Second World War. While the Tokyo Tribunal did briefly discuss sexual 

violence, and even included a conviction for failure to prevent subordinates 

from committing rape,996 these acts were not in proportion to the fact that, in 

the words of the Tribunal itself, ‘[e]ven girls of tender years […] were raped in 

large numbers.’997 Even less attention to sexual violence in general and that 

committed against children in particular was paid in the Nuremberg Tribunal, 

which did not enter any convictions for sexual violence. As noted by Theodore 

Meron, despite the magnitude of sexual violence in the Second World War, the 

 
995 Copelon, supra note 80, 220. 

996 IMTFE Judgement, supra note 23, 592; 784; 792; 815–816; 820–822 

997 Ibid., 389–391. 
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tribunals established in its aftermath ‘virtually ignored’ sexual violence in 

their judgements.998 They also paid scarce attention to other harms committed 

against children, even though crimes were sometimes mentioned as 

committed ‘even’ against children.999 The lack of attention to crimes against 

children took place regardless of the attention to the welfare of children in the 

inter-war years and the efforts to draft the first binding international 

instruments to protect children in armed conflicts. 

6.2.1 The International Criminal Tribunals and the Missing Children 
With regard to sexual violence in general, while there may have been early 

hiccups, the ICTY in particular but also the ICTR have been hailed for bringing 

sexual violence to the forefront of international criminal proceedings and 

creating a number of precedents on the prosecution of sexual violence. As 

 
998 Theodor Meron, ‘Reflections on the Prosecution of War Crimes by International Tribunals’ 

100 American Journal of International Law (2006), 551–579, 567. It needs to be noted here 

that this was not only relevant to wartime rape: at the time also prosecution of peacetime rape 

was very different and ‘many of the things that we take for granted regarding crimes committed 

against women and the way the legal system deals with them [often including law prohibiting 

sexual violence] did not exist’. Kuo, supra note 705, 307. 

999 The Nuremberg and Tokyo Tribunals did not extensively discuss children, even though 

children were repeatedly mentioned as a group, along with men and women. See, e.g., 

International Military Tribunal (IMT), Judgment of 1 October 1946, in The Trial of German 

Major War Criminals. Proceedings of the International Military Tribunal sitting at Nuremberg, 

Germany, Part 22 (22nd August,1946 to 1st October, 1946) 463, 484. For example, the 

Nuremberg Tribunal noted that  

Along with adults the Nazi conspirators mercilessly destroyed even children. They 

killed them with their parents, in groups, and alone. They killed them in children's 

homes and hospitals, burying the living in the graves, throwing them into flames, 

stabbing them with bayonets, poisoning them, conducting experiments upon them, 

extracting their blood for the use of the German Army, throwing them into prison 

and Gestapo torture chambers and concentration camps, where the children died 

from hunger, torture, and epidemic diseases. 

Indictment, Trial of the Major War Criminals before the International Military Tribunal, 

Nuremberg, 14 November 1945–1 October 1946, Volume I, Official Text in the English 

Language, Official Documents, 50. Italics are mine. 
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noted in the previous chapter, the Yugoslavia and Rwanda Tribunals were 

crucial in making sexual violence in armed conflict a recognised international 

crime. The practice of the Tribunals has also highlighted the vulnerable 

position of children in relation to sexual violence. However, further research 

on the cases reveals an incomprehensive practice in the Tribunals. Indeed, 

while the ICTY and, to some extent, the ICTR dealt with sexual violence 

against children, one issue becomes immediately apparent when one starts to 

examine cases of sexual violence against children in their case law: the 

children are hard to identify. This is because the Tribunals do not make a 

specific effort to identify children – or, more precisely, girls. While they do 

refer to the age of the child on certain occasions,1000  finding children in the 

case law of the Tribunals often requires detective work.1001 For example, even 

in the Kunarac case, which can be said to have paid particular attention to 

sexual violence against children, these children become lost in the mass of 

crimes. For example, the 12-year-old girl A.B., who was raped, is sometimes 

 
1000 The Kunarac case refers to rapes of ‘girls’ several times and specifically mentions A.B., who 

is a 12-year-old girl, as well as ‘high school girls’. Kunarac et al., Trial Judgement, supra note 

146, paras 42, 56, 63, 587, 670, 749, 754, 758; In Brđanin, the Judgement refers to rapes of 

‘girls aged 16 or 17’ as well as a rape of a 13-year-old Muslim girl. Prosecutor v. Radoslav 

Brđanin, Trial Judgement, IT-99-36-T, 1 September 2004, (hereinafter Brđanin Trial 

Judgement), para. 514. The part related to rape camps was, however, overturned by the Appeals 

Chamber on the basis of insufficient evidence. Prosecutor v. Radoslav Brđanin, Appeal 

Judgement, IT-99-36-A, 3 April 2007, para. 288-9. In Prlić, the Trial Judgement referred to a 

girl of sixteen years of age. Prosecutor v. Jadranko Prlić et al., Trial Judgement, Case No. IT-

04-74-T, 29 May 2013 (hereinafter Prlić et al., Trial Judgement), para. 775. Stanišić and 

Župljanin referred to rapes of young girls aged 16 or 17 and of ‘young girls’. Prosecutor v. Mico 

Stanišić and Stojan Župljanin, Trial Judgement, Case No. IT-08-91-T, 27 March 2013 

(hereinafter Stanišić and Župljanin Trial Judgement), paras 603, 633, 682. In Zelenović, the 

Judgement refers to a rape of a 15-year-old girl.  Zelenović, Sentencing Judgment, supra note 

855, paras 22, 23. 

1001 I have discussed this question in Elina Almila, ‘Protecting Children from Sexual Violence in 

Armed Conflict under International Humanitarian Law. Discrepancies Between Conventions 

and Practice of International Criminal Courts and Tribunals’, 10(1) Journal of International 

Humanitarian Legal Studies (2019), 217-239. 
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called a ‘woman’ in the Judgement.1002 Similar confusing practices can also be 

found in Brđanin.1003  

This practice means that even though the ICTY sometimes seemed to pay 

particular attention to the ages of the victims, children were at risk of 

becoming hidden in the judgements. Furthermore, identifying whether sexual 

violence is committed against children is sometimes almost impossible as the 

judgements refer to a group of people first as ‘women and girls’ and later note 

that sexual violence was committed against ‘women’. This seems to refer to 

the same group of people, but it is not clear whether the ‘girls’ were excluded 

on purpose.1004 A similar practice also occurred in the ICTR as expressions 

such as ‘young girl’ are used both for children and adults.1005 

As previously discussed, the Tribunals have been credited with ‘often’ 

considering the low age of a child as an aggravating factor in sentencing.1006 

However, in reality, this does not seem to have been a consistent practice for 

the Tribunals in relation to crimes against children in general or to sexual 

violence committed against children.  Instead, both the ICTY and ICTR show 

inconsistent practices regarding sentencing in cases involving sexual violence 

against children. As seen in the previous chapter, the ICTY has considered that 

children are to be seen as particularly vulnerable and, therefore, that crimes 

committed against children should be seen as having specific gravity. 

However, it is sometimes considered that the vulnerability of children merited 

an aggravating circumstance and sometimes it affected the gravity of the 

 
1002 Kunarac et al., Trial Judgement, supra note 146, para. 42. 

1003 Brđanin Trial Judgement, supra note 1000, paras 514, 518. 

1004 See e.g., Ibid., paras 514, 518. 

1005 In Ndindilyimana et al. the Court refers to a 20-year old woman as a ’young girl’. Prosecutor 

v. Ndindilyimana et al. Trial Judgment, Case No. ICTR-00-56-T, 17 May 2011, para. 1053. See 

also, Prosecutor v. Pauline Nyiramasuhuko et al., Trial Judgement, Case No. ICTR-98-42-T, 

24 June 2011 (hereinafter Nyiramasuhuko et al., Trial Judgement), e.g., paras 3129, 3132, 3135. 

1006 Baig, supra note 10, 283. 
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crime.1007 The ICTR, in contrast, was even less specific in relation to crimes 

against children. The ICTR referred to the young age of the victim in 

Muhimana.1008 It did note in Nyiramasuhuko et al. that the fact that many of 

the victims were ‘particularly vulnerable’ was to be considered an aggravating 

factor,1009 but this issue was not elaborated on, and the Judgement does not 

specify the ages of the victims at all.1010 There are also examples of sexual 

violence against children not being considered to influence the assessment of 

the crimes and sentence despite the evidence. For example, in the Akayesu 

case, there was evidence of sexual violence against children from the age of 

six, yet this was not considered an aggravating factor or a factor affecting the 

gravity of the crimes in sentencing.1011 

While the Kunarac case can be seen as evidence of sexual violence against 

children receiving particular attention, such a practice has not been 

consistent. This view is supported by the lack of practice following the 

precedence set in Kunarac.1012 The lack of coherence suggests that while 

children appeared in some of the cases of the Tribunals, there was no strategy 

of consistent prosecution of sexual violence against children – or crimes 

 
1007 Prosecutor v. Dragan Zelenović, Trial Judgement, Case No. IT-96-23/2-S, 4 April 2007, 

para. 39; Prlić et al., Trial Judgement, supra note 1000, para. 1305; Stanišić and Župljanin 

Trial Judgement, supra note 1000, paras 927, 946; Kunarac et al., Trial Judgement, supra note 

146, para. 864, 874, 879; Brđanin Trial Judgement, supra note 1000, para. 1106. It should be 

noted that aggravating circumstances are not defined neither in the Statutes of the Tribunals 

nor in their Rules of Procedure and Evidence. Cryer et el., supra note 181, 500. 

1008 Muhimana Trial Judgement, supra note 266, para 607. 

1009 Nyiramasuhuko et al., Trial Judgement, supra note 1005, para. 6208.  

1010 The International Criminal Tribunal for Rwanda (ICTR) explicitly referred to the age of the 

victim as an aggravating factor in Muhimana. The Trial Chamber recalled that ‘Witness BJ, was 

only fifteen years old when Mika Muhimana raped her’ and noted that the ‘young age of the 

victim is an aggravating factor.’ Muhimana Trial Judgement, supra note 266, para. 607. 

1011 Akayesu Trial Judgement, supra note 146, paras 416–426, 449, 452. 

1012 For example, the Brđanin Judgement which included more incoherent practice in relation 

to children came out after Kunarac. Brđanin Trial Judgement, supra note 1000. 
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related to children in general, for that matter – and that no specific attention 

was paid to these crimes. It has also been recognised by the prosecutors of the 

Yugoslavia Tribunal that the case law of the Tribunal fails to correspond to the 

reality of the sexual violence against children committed in the armed conflict 

in the former Yugoslavia. 1013  Moreover, if sexual violence against girls can be 

challenging to find in the case law of the Tribunals, that against boys is 

completely missing. While the Yugoslavia Tribunal did prosecute sexual 

violence against adult men,1014 sexual violence against underaged boys was not 

prosecuted or, at least, is not recognisable in the case law. 

6.2.2 Special Court for Sierra Leone 
While the SCSL came to be known for its prosecution of sexual violence, as 

seen above, two questions are worthy of attention here. First, one of the four 

cases of the Court sets a very different example of the practice, and second, 

while sexual violence against girls received attention in the Court’s 

proceedings, sexual violence against boys was once again less noted. A 

different example is evident in the case against three individuals, Samuel 

Hinga Norman,1015 Moinina Fofana and Allieu Kondewa, associated with the 

militia known as the CDF, which fought supporting the government against 

the rebel groups AFRC and RUF.1016 The original Indictment of the case did 

not include charges on sexual violence, but four months before the trial, the 

Prosecutor requested permission to amend the Indictment to include sexual 

violence counts on the basis of only recently having obtained the evidence of 

sexual violence. The evidence showed sexual violence committed against girls 

 
1013 Verrall, supra note 90, 312. See also, Commission of Experts Report 1994, supra note 46, 

210–211. 

1014 See e.g., Prosecutor v. Blagoje Simic, Trial Judgment, Case No. IT-95-9-T, 17 October 2003, 

para 728; Prosecutor v. Momčilo Krajisnik, Trial Judgment, Case No. IT-00-39-T, 27 

September 2006, para 304. 

1015 Sam Hinga Norman died during the trial proceedings and the Trial Chamber terminated 

proceedings against Norman 21 May 2007 before the Trial Judgement. 

1016 CDF Trial Judgement, supra note 866, para. 2. 
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and women.1017 This request was denied months later, immediately before the 

trial, on the basis of a fair and expeditious trial,1018 and the subsequent request 

for the possibility to appeal was also denied.1019  

A significant amount of evidence for sexual violence had already been included 

in the pre-trial brief of the prosecution,1020 and as the Chamber remained 

reluctant to hear any evidence of sexual violence during the trial, the 

Prosecutor tried to obtain permission to include sexual crimes under other 

 
1017 Prosecutor v. Samuel Hinga Norman, Moinina Fofana and Allieu Kondewa , Prosecution 

Request to Amend the Indictment against Samuel Hinga Norman, Moinina Fofana and Allieu 

Kondewa, Case No. SCSL-04-14-PT, 9 February 2004; Prosecutor v. Samuel Hinga Norman, 

Moinina Fofana and Allieu Kondewa, Decision on Prosecution Request for Leave to Amend 

the Indictment, Case No. SCSL-04-14-PT, 20 May 2004, para. 10(b). For detailed description 

of the proceedings see, Oosterveld, supra note 879, 148; See also, Sara Kendall and Michelle 

Staggs, Silencing Sexual Violence: Recent Developments in the CDF case at the Special Court 

for Sierra Leone (2005, U.C. Berkeley War Crimes Studies Center, California), 5. 

1018 Prosecutor v. Samuel Hinga Norman, Moinina Fofana and Allieu Kondewa, Decision on 

Prosecution Request for Leave to Amend the Indictment, Case No. SCSL-04-14-PT, 20 May 

2004, para. 86. The view that amending the Indictment would have been a violation of fair trial 

has been questioned by Sara Kendall and Michelle Staggs, see, Kendall and Staggs, supra note 

1017. 

1019 Prosecutor v. Samuel Hinga Norman, Moinina Fofana and Allieu Kondewa, Majority 

Decision on the Prosecution’s Application for Leave to File an Interlocutory Appeal against the 

Decision on the Prosecution’s Request for Leave to Amend the Indictment against Samuel 

Hinga Norman, Moinina Fofana and Allieu Kondewa, Case No. SCSL-04-14-PT, 2 August 2004, 

paras 37–38. The Prosecutor also tried to appeal directly to Appeal Chamber but the Appeal 

Chamber found it had no jurisdiction over the matter. Prosecutor v. Samuel Hinga Norman, 

Moinina Fofana and Allieu Kondewa, Decision on Prosecution Appeal against the Trial 

Chamber’s Decision of 2 August 2004 Refusing Leave to File an Interlocutory Appeal, Case No. 

SCSL-04-14-T, 17 January 2005, para. 44. 

1020 Prosecutor v. Samuel Hinga Norman, Moinina Fofana and Allieu Kondewa, Prosecution 

Pre-Trial Brief Pursuant to Order for Filing Pre-Trial Briefs (Under Rules 54 and 73 bis) of 13 

February 2004, Case No. SCSL-2004-14-PT, 2 March 2004, para. 62; See also, Prosecutor v. 

Samuel Hinga Norman, Moinina Fofana and Allieu Kondewa, Prosecution Supplemental Pre-

Trial Brief Pursuant to the Order to the Prosecution to File a Supplemental Pre-Trial Brief of 1 

April 2004, Case No. SCSL-2004-14-PT, 22 April 2004. 
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crimes included in the Indictment.1021 Despite opposite precedents from the 

ICTY and ICTR,1022 this request was also denied by majority ruling.1023 The 

decision of the Chamber has been described as ‘outdated and alarming’1024 as 

Judge Itoe based his views on ideas that evidence of sexual violence – more 

than other evidence – is ‘prejudicial’ to the accused as it ‘has the potential of 

staining [the] mind of the Judge with an impression that adversely affects his 

clean conscience towards all parties’, potentially leading to ‘injustice’ on behalf 

of the accused who ‘may be innocent’.1025  

The decisions of the Chamber have been described as ‘a slippery slope’, leading 

to a situation in which ‘any evidence that [was] directly or even remotely 

related to a sexual act was deemed inadmissible’.1026 Some witnesses who had 

experienced sexual violence – including, allegedly, one of the accused himself 

– were not called to witness at all, and those who were called were not allowed 

to speak about sexual violence.1027 Moreover, all evidence of sexual violence 

that arose during the testimonies of the victims was removed from the Court’s 

official records.1028 While the Appeals Chamber of the Court later partially 

overturned the decision and ‘admonished’ Judge Itoe for his views, it did not 

 
1021 Kendall and Staggs, supra note 1017, 5. 

1022 See, e.g., Akayesu Trial Judgement, supra note 146; In ICTY case law, sexual violence has 

been prosecuted under other categories of crimes e.g., in Stanišić and Župljanin Trial 

Judgement, supra note 1000, paras 698, 702, 1663, 1689–90.  

1023 Prosecutor v. Samuel Hinga Norman, Moinina Fofana and Allieu Kondewa, Reasoned 

Majority Decision on Prosecution Motion for a Ruling on the Admissibility of Evidence, Case 

No. SCSL-2004-14-PT, 24 May 2005 (hereinafter CDF Majority Decision), para. 20; 

Oosterveld, supra note 879, 148; Kendall and Staggs, supra note 1017, 5. 

1024 Oosterveld, supra note 879, 148. 

1025 Judge Itoe Concurring Opinion in CDF Majority Decision, supra note 1023, paras 64 and 

78(vi). 

1026 Kendall and Staggs, supra note 1017, 2. 

1027 Ibid., 3–4. 

1028 Ibid., 2. 
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reopen the Trial Judgement.1029 This effectively removed any records of sexual 

violence committed by the CDF, and the result of the process has been seen as 

‘active[ly] silencing victims of rape’ who ‘do not receive the same recognition 

as victims of crime as the survivors of rape committed by the AFRC, RUF, or 

affiliated fighting forces’.1030  

With regard to whether the fact that crimes were committed against children 

influenced the sentencing, the SCSL also had varying practices. In AFRC, the 

Trial Chamber considered sexual violence being committed, inter alia, against 

young girls an aggravating factor or factor affecting the gravity of the crime 

with regard to each of the accused.1031 However, in RUF, the Trial Chamber 

only noted that children were particularly vulnerable but did not consider this 

as a factor influencing the sentencing.1032 Finally, in Taylor, the Trial Chamber 

referred to age as an aggravating factor,1033 but it is not clear from the 

judgement text whether this actually influenced the sentencing. Like the ICTY 

and ICTR, the SCSL, therefore, lacked a clear and consistent recognition of 

violence against children influencing the gravity of the crimes. 

Another issue in the SCSL in relation to sexual violence against children, as 

Valerie Oosterveld has identified, was the failure to prosecute sexual violence 

against boys. As seen earlier, sexual violence against boys was a known feature 

 
1029 CDF Appeal Judgement, supra note 869, paras 426–427, 441, 443, 446, 450–451; 

Oosterveld, supra note 879, 149. 

1030 Oosterveld, supra note 879, 154; Kendall and Staggs, supra note 1017; See also, Mibenge, 

supra note 13, 137. 

1031 Prosecutor v. Alex Tamba Brima, Brima Bazzy Kamara and Santigie Borbor Kanu, 

Sentencing Judgement, SCSL-04-16-T, 19 July 2007, paras 55, 75, 85, 109. 

1032 Prosecutor v. Issa Hassan Sesay et al., Sentencing Judgement, SCSL-04-15-T, 8 April 

2009, hereinafter RUF Sentencing Judgement, para. 128. 

1033 Prosecutor v. Charles Ghankay Taylor, Sentencing Judgement, SCSL-03-01-T, 30 May 

2012, hereinafter Taylor Sentencing Judgement, para. 25. 
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of the armed conflict in Sierra Leone.1034 The previous chapter showed how the 

RUF case recognised, despite the lack of recognition by the Prosecutor, sexual 

violence against males. However, both the AFRC and Taylor cases focused 

solely on girls and women, which, in Valerie Oosterveld’s words, followed from 

‘the prosecutor’s indictment framing the charges as “widespread sexual 

violence committed against civilian women and girls”’.1035 Similar framing was 

made in the case against Charles Taylor, which also excluded sexual violence 

committed against boys and men, as was noted by the Trial Chamber.1036 

Therefore, in relation to sexual violence against children, excluding the CDF 

case, sexual violence against girls received notable attention, whereas that 

against boys was severely lacking, making the phenomenon close to invisible, 

despite wide evidence of its occurrence in Sierra Leone. This choice of framing 

seems to reflect challenges in recognising sexual violence against males. 

However, it also aligns with R. Charli Carpenter’s view, discussed at the end 

of the previous chapter, that there is a tendency to draw attention to issues 

involving ‘innocents’ as this argument is generally well accepted. 

6.2.3 Contradictions in the International Criminal Court 
The Lubanga case, the very first case in the ICC, was already discussed in the 

previous chapter. As was seen, sexual violence against children was present in 

the case, even though neither the Indictment nor the Judgement included 

charges or convictions for sexual violence. The case presents a peculiar 

contradiction, simultaneously arguing for sexual violence against children to 

be punished and not including it in the case. The case also does not make very 

clear why the Prosecutor pleaded in relation to sexual violence against 

children when it was not included in the charges. The previous chapter showed 

 
1034 A study found that 5 percent of boys involved with armed forces and groups had been raped. 

Betancourt et al., supra note 66, 21–28. 

1035 Oosterveld, supra note 879, 147; Prosecutor v. Alex Tamba Brima, Brima Bazzy Kamara 

and Santigie Borbor Kanu, Further Amended Consolidated Indictment, Case No. SCSL-04-16-

PT, 18 February 2005, paras 51–57. 

1036 Taylor Trial Judgement, supra note 793, paras 124–134; Oosterveld, supra note 879, 153. 
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how the pleading in relation to the crimes against children committed in the 

Democratic Republic of Congo was particularly emotional and relied heavily 

on emphasising children as vulnerable innocents whose childhood had been 

stolen because of the crimes committed against them in the armed conflict. 

There are, however, other sides to the case as well, which I will discuss in this 

and the next chapter. Here, I concentrate on how sexual violence against 

children never made it to the Indictment and Judgement of the case. 

It was well known that sexual violence was a prominent feature of the long-

lasting armed conflict in the Democratic Republic of Congo. It was also known 

from the early stages of the case against Lubanga that sexual violence was 

committed against children, including those children who were recruited to 

armed forces and groups.1037 That sexual violence was a common feature in 

the armed conflict in the Democratic Republic of Congo was also recognised 

by the Prosecutor of the ICC when he announced the investigation on the 

situation in the Democratic Republic of Congo.1038 In an address in the 

Assembly of State Parties in 2004, he specifically noted that ‘in both situations 

[Uganda and Democratic Republic of Congo] the available information 

suggests that rape and other crimes of sexual violence, torture, child 

 
1037 See e.g. Amnesty International, ‘Democratic Republic of Congo—Children at War’, 8 

September 2003; Amnesty International, ‘Democratic Republic of Congo: Ituri - How many 

more have to die?’, 2 August 2003; Human Rights Watch, ’Ituri: Covered in Blood. Ethnically 

Targeted Violence In Northeastern DR Congo’, July 2003, 44-45. Human Rights Watch, ‘War 

Within the War: Sexual Violence Against Women and Girls in Eastern Congo’, June 2002, 56-

61; See also, Women’s Initiative for Gender Justice, Letter from Women’s Initiative for Gender 

Justice to Luis Moreno-Ocampo, August 2006, available at 

http://www.iccwomen.org/news/docs/Prosecutor_Letter_August_2006_Redacted.pdf, last 

visited 12 November 2021 (hereinafter Women’s Initiative Letter). 

1038 International Criminal Court, ‘The Office of the Prosecutor of the International Criminal 

Court opens its first investigation’, Press Release, 23 June 2004. On charges in the Lubanga 

case, see also, Tan, supra note 882, 117–151; Roman Graf, ‘The International Criminal Court 

and Child Soldiers: An Appraisal of the Lubanga Judgment’, 10(4) Journal of International 

Criminal Justice (2012), 945–970; Rodenhäuser, supra note 9, 174–175. 
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conscription, and forced displacement continue to take place.’1039 Indeed, 

‘large-scale sexual violence’ was one reason for the Office of the Prosecutor to 

prioritise the situation of the Democratic Republic of Congo in the prosecution 

of crimes.1040 Further, there were also precedents from the SCSL for the 

potential relation between the phenomenon of child soldiers and sexual 

violence during the early proceedings in Lubanga.1041 

Despite this, Lubanga’s arrest warrant only included charges for conscripting, 

enlisting and using children under the age of 15 years to participate actively in 

hostilities.1042 The decision to exclude sexual crimes was explained by the 

Office of the Prosecutor as having ‘insufficient time’ to investigate them. The 

Office of the Prosecutor also stated that there was insufficient evidence for 

sexual crimes committed by the Union des Patriotes Congolais and that these 

crimes were ‘opportunistic’ and ‘not conducted on a large scale’.1043 These 

claims were received with disappointment and contested by civil society 

organisations, including the Women’s Initiative for Gender Justice, an 

international women’s human rights organisation advocating gender justice. 

In their letter to the Prosecutor they pointed out that considering the available 

evidence of sexual violence attributable to the Union des Patriotes Congolais, 

of which Lubanga was the president, and its armed wing, the Force 

 
1039 International Criminal Court, Address by Prosecutor Luiz Moreno Ocampo, Third Session 

of the Assembly of States Parties to the Rome Statute of the International Criminal Court, The 

Hague, 6 September 2004. 

1040 International Criminal Court, Office of the Prosecutor, ‘OTP Response to Communications 

Received Concerning Iraq’, 9 February 2006, 9; Lovisa Bådagård and Mark Klamberg, ‘The 

Gatekeeper of the ICC - Prosecutorial Strategies for Selecting Situations and Cases at the 

International Criminal Court’, 48 Georgetown Journal of International Law (2016), 639–733, 

714. 

1041 See e.g, Prosecutor v. Issa Hassan Sesay, Indictment, Case No. SCSL-03, 7 March 2003, 

Counts 6–8. 

1042 Prosecutor v. Thomas Lubanga Dyilo, Warrant of Arrest, Case No. ICC-01/04-01/06, 10 

February 2006. 

1043 Women’s Initiative Letter, supra note 1037, 5. 
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Patriotique pour la Liberation du Congo, they were ‘gravely concerned that 

gender-based crimes have not been adequately investigated in this case.’1044 

The Women’s Initiative also expressed their concern ‘that no investigations 

appear to have been undertaken in this case into allegations of child soldiers 

being raped given especially that the only crimes included in the arrest 

warrant relate to child soldiers’.1045 This exclusion took place despite these 

issues having been raised with the Office of the Prosecutor earlier in the 

process.1046 While the Office of the Prosecutor claimed that the incidents were 

opportunistic and not on a large scale, the Women’s Initiative managed to 

compile a report of 55 individual interviews of ‘victims/survivors’ of sexual 

violence over 22 days of field missions.1047 

In the end, no charges nor a mention of sexual violence against children or 

against adults were included in the charges against Lubanga.1048 As evidence 

of sexual violence kept emerging,1049 the representatives of the victims applied 

for the addition of charges of sexual violence against Lubanga. The Trial 

Chamber made a preliminary decision, noting to the parties to the case that 

legal re-characterisation may be possible,1050 but this was later rejected by the 

 
1044 Ibid., 4. 

1045 Ibid. 

1046 Ibid., 5. 

1047 Ibid., 6. 

1048 Prosecutor v. Thomas Lubanga Dyilo, ICC-01/04-01/06, Document Containing the 

Charges, Article 61(3)(a), 28 August 2006; See also, Tan, supra note 882, 122; Rodenhäuser, 

supra note 9, 174. 

1049 Tan, supra note 882, 123. 

1050 Prosecutor v. Thomas Lubanga Dyilo, Decision giving notice to the parties and participants 

that the legal characterisation of the facts may be subject to change in accordance with 

Regulation 55(2) of the Regulations of the Court, Case No. ICC-01/04-01/06, 14 July 2009, 

paras 27–35, See also, Jørgensen, supra note 9, 664; Sienna Merope, ‘Recharacterizing the 

Lubanga Case: Regulation 55 and the Consequences for Gender Justice at the ICC’, 22 Criminal 

Law Forum (2011), 311–346. 
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Appeals Chamber.1051 As seen in the previous chapter, during the Lubanga 

trial, the prosecution constantly referred to sexual violence to the point of 

arguing that the Court should not repeat ‘the failure to protect’ girls who were 

used as sexual slaves.1052 In the end, Lubanga was found guilty, but, to the 

disappointment of many advocates and academics, solely for conscripting, 

enlisting and using children under the age of 15 years to participate actively in 

hostilities.1053 In a majority decision, the Trial Chamber considered that 

because factual allegations of sexual violence were not included in the 

Decision on the Confirmation of Charges, the Chamber was unable to consider 

the matter.1054  

While not directly relevant to sexual violence against children in armed 

conflict,1055 inconsistencies in treating crimes against children have also been 

argued to have taken place in the case of Dominic Ongwen at the ICC. The case 

is particularly interesting as it deals with alleged crimes committed by a 

former commander of the notorious Lord’s Resistance Army (LRA), known for 

 
1051 Prosecutor v. Thomas Lubanga Dyilo, Judgment on the Appeals of Mr Lubanga Dyilo and 

the Prosecutor against the Decision of Trial Chamber I of 14 July 2009 entitled Decision giving 

notice to the parties and participants that the legal characterisation of the facts may be subject 

to change in accordance with Regulation 55(2) of the Regulations of the Court, Case No. ICC-

01/04-01/06 OA 15 OA 16, 8 December 2009. 

1052 Lubanga Trial Transcript 25 August 2011, supra note 890, 5, lines 2–9. 

1053 Lubanga Trial Judgement, supra note 4, paras 1351–1364.  

1054 Ibid., para. 630. The Dissenting Opinion of Judge Odio Benito will be discussed in Chapter 

Seven. 

1055 It should be noted, however, that Dominic Ongwen stated during the appeals proceedings 

that he had been sexually abused as a child by women in the Lord’s Resistance Army. Ongwen 

stated that ‘I was – at the time when I was young, I was put among the women and – the women 

to take care of me. But unfortunately, I was actually abused. I was actually sexually abused by 

those women. When [Joseph] Kony [the leader of LRA] found out that those women were 

sexually abusing me, I was 11 years old, and that was the time when I was actually taken away 

from the group of women and transferred to Kony’s home’. Prosecutor v. Dominic Ongwen, 

Transcript of 18 February 2022, Case No. ICC-02/04-01/15, 18 February 2022, 38, lines 11-15. 

In addition to this statement, this argument has not been discussed further in the Court. 
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its brutal warfare in Uganda, who was himself abducted into the LRA as a child 

and, before his career as a commander, fought in the LRA as a child soldier. 

While many child soldiers in Uganda have received amnesty and have not 

faced justice, Ongwen was handed over to the ICC.1056 Ongwen has not been 

indicted for the crimes he may have committed as a child – nor could he, as 

the ICC cannot indict persons under the age of 181057 – but for the crimes he 

committed as an adult.  

Despite this, both his defence and several academics argued throughout the 

proceedings that Ongwen should be seen as both ‘victim and perpetrator’ and 

that his childhood experiences should be taken into account. Hence, he should 

not be found guilty. The defence argued that as children are to be protected, it 

would be contradictory and ‘disingenuous’ to recognise the suffering and harm 

caused to child soldiers only in the case of victims but not in the case of 

Ongwen as he had been subject to the same treatment as those who were 

considered victims.1058 In the Defence’s view, it should not be considered that 

Ongwen lost his ‘mental status as a child’ overnight when he turned 18,1059 

and, therefore, Ongwen was to be ‘protected and not prosecuted’.1060 The 

prosecution has not denied his complicated position. At the trial stage, the 

prosecution noted that Ongwen was ‘a murderer and a rapist’ and that many 

of his victims were children, but that he ‘was also a victim’ and that [t]he 

evidence of many of the child victims in this case could be, in other 

 
1056Nortje Windell, ‘Victim or Villain: Exploring the Possible Bases of a Defence in the Ongwen 

Case at the International Criminal Court’, 17(1) International Criminal Law Review (2017), 

186-207, 188. 

1057 Rome Statute, supra note 150, Art. 26. 

1058 Prosecutor v. Dominic Ongwen, Transcript of 26 January 2016, Case No. ICC-02/04-01/15, 

26 January 2016, 3, lines 23–24, 4, lines 4–6, 5, lines 8–10, 24-25, 6, lines 1–3. 

1059 Prosecutor v. Dominic Ongwen, Public Redacted Version of ‘Corrected Version of “Defence 

Closing Brief”, filed on 24 February 2020’, Case No. ICC-02/04-01/15, 13 March 2020, paras 

13–14. 

1060 Ibid., para. 16. 
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circumstances, the story of the accused himself.’1061 The prosecution 

considered that while his background could contribute to the mitigation of the 

sentence, it was ‘not a justification, nor an excuse’ for the crimes he had 

committed.1062   

At the first stage, the Pre-Trial Chamber of the ICC bypassed the arguments of 

the Defence and only noted briefly that the argument about Ongwen’s 

background influencing his responsibility for crimes was ‘entirely without 

legal basis, and [that] the Chamber [would] not entertain it further’.1063 

However, unlike the Pre-Trial Chamber, the Trial Chamber, like the 

prosecution, considered Ongwen’s background to constitute a mitigating 

factor,1064 but one that did not remove his culpability.1065 The Chamber noted 

that while Ongwen had committed his crimes as an adult,1066 his treatment as 

a child had indeed been similar to that of those children against whom he was 

accused of committing crimes.1067 At the time of writing, Ongwen’s case is 

amid the appeal proceedings. The defence team continues to plead for 

 
1061 International Criminal Court, ‘Statement of the Prosecutor of the International Criminal 

Court, Fatou Bensouda, at the opening of Trial in the Case against Dominic Ongwen’, 6 

December 2016. 

1062 Ibid. 

1063 Prosecutor v. Dominic Ongwen, Decision on the confirmation of charges against Dominic 

Ongwen, Case No. ICC-02/04-01/15, 23 March 2016, para. 150. 

1064 Prosecutor v. Dominic Ongwen, Sentence, Case No. ICC-02/04-01/15, 6 May 2021, 

(hereinafter Ongwen Sentence) para. 88. It is worth noting that in the Partly Dissenting 

Opinion of Judge Raul C. Pangalangan, Pangalangan argues that while Ongwen’s childhood 

circumstances should be recognised, ‘[t]he scale and cruelty with which these crimes were 

committed in this case are not outweighed by the sad twist of fate of Dominic Ongwen’s 

abduction and conscription as a child soldier’, and, therefore, he should have been given the 

maximum sentence. Prosecutor v. Dominic Ongwen, Sentence, Partly Dissenting Opinion of 

Judge Raul C. Pangalangan, Case No. ICC-02/04-01/15, 6 May 2021. 

1065 Prosecutor v. Dominic Ongwen, Trial Judgment, Case No. ICC-02/04-01/15, 4 February 

2021, para. 2672. 

1066 Ibid. 

1067 Ongwen Sentence, supra note 1064, para. 82. 
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Ongwen’s child victim status, arguing that convicting Ongwen means 

convicting a victim and, therefore, the Judgement is not only against Ongwen 

but ‘against all child soldiers’.1068  

The Defence’s argument that because of his childhood experience, Ongwen 

should be considered innocent and be protected has been both supported and 

argued against in academia. After the Pre-Trial Chamber’s decision, several 

writers criticised the Chamber for overlooking Ongwen’s past as a child soldier 

and simplifying the dual role of those who are both victims and 

perpetrators.1069 The decision was seen as indirectly challenging ‘the global 

narrative that all child soldiers who committed crimes should be freed from 

prosecution’ and contradicting the ICC’s earlier arguments on the protection 

of child soldiers in Lubanga.1070 It has been pointed out that ‘international 

criminal law should proceed in consistent and predictable ways’  and that the 

Court contradicted itself by considering child soldiers to be ‘victims damaged 

for life’ in Lubanga and later seeing Ongwen as responsible for his actions as 

soon as he was an adult.1071 After the Trial Judgement, commentators have 

differed in their views regarding how well questions on childhood were taken 

 
1068 Prosecutor v. Dominic Ongwen, Public Redacted Version of “Defence Appeal Brief Against 

the Convictions in the Judgment of 4 February 2021”, Case No. ICC-02/04-01/15, 19 October 

2021, para. 7. 

1069 Jonathan Kwik, ‘The Road to Ongwen: Consolidating Contradictory Child Soldiering 

Narratives in International Criminal Law’, 1 Asia Pacific Journal of International 

Humanitarian Law (2020), 135–163; Windell, supra note 1056, 198. Windell however also 

considers that Ongwen’s criminal responsibility should not be excluded solely on the basis that 

he was a child soldier.’, Ibid., 203; Erin Baines, 'Complicating Victims and Perpetrators in 

Uganda: On Dominic Ongwen' (2008) JPR Field Note 7, available at 

http://justiceandreconciliation.com/wp-content/uploads/2008/07/JRPFN7_Dominic-

Ongwen.pdf, last visited 13 July 2022, 6; Gamaliel Kan, ‘The Prosecution of a Child Victim and 

a Brutal Warlord: The Competing Narrative of Dominic Ongwen’, 5(1) SOAS Law Journal 

(2018), 74–86; Drumbl, supra note 129. 

1070 Windell, supra note 1056, 197–198. See also, Kan, supra note 1069, 77. 

1071 Drumbl, supra note 129. 
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into account. Some have praised the Trial Chamber for taking into 

consideration the childhood trauma experienced by Ongwen,1072 while others 

have seen the case as overlooking Ongwen’s childhood experience, ‘silenc[ing] 

his victimhood’ and dismissing the fact that ‘Ongwen did not have a chance to 

develop his own conscience as he was abducted, while he was still a child.’1073 

However, others have argued that his childhood experiences should not be 

seen as excluding responsibility for crimes in adulthood as a troubled 

childhood is typical for criminals in all jurisdictions and should not serve as 

an excuse for choosing to commit crimes as an adult.1074 Therefore, while the 

Defence’s arguments have been based largely on moral rather than legal 

foundations,1075 the way Ongwen’s case has been dealt with demonstrates that 

the international courts and tribunals have not managed to create coherency 

in handling questions related to childhood. At the same time, that the 

prosecution did not completely dismiss the arguments on the influence of 

childhood experience highlights the prosecution’s emphasis on questions of 

childhood and the power of the protected childhood argument.  

6.3 Child Witnesses 
As is well known, the prosecution of sexual violence has traditionally been 

challenging. Sexual violence is a crime that does not usually have witnesses, 

and its prosecution has been stained by ‘[s]tereotypes, myths, and 

preconceived notions regarding sexual violence victims’ that have both 

 
1072 Shashikala Gurpur, Sayantan Bhattacharyya and Sujata Arya, ‘The Sentencing of Dominic 

Ongwen: A Normative Inquiry’, OpinioJuris, 23 June 21, available at 

http://opiniojuris.org/2021/06/23/the-sentencing-of-dominic-ongwen-a-normative-

inquiry/, last visited 25 July 2022. The writers note, however, that how childhood trauma was 

taken into account was not explained clearly enough at the sentencing stage. 

1073 Benyera, supra note 974, 5. 

1074 Filip Strandberg Hassellind, ‘The International Criminal Trial as a Site for Contesting 

Historical and Political Narratives: The Case of Dominic Ongwen’, 30(5) Social & Legal Studies 

(2021), 790–809, 800–802. 

1075 It is indeed common that the moral rather than legal argumentation is used in situations 

that deal with international crimes. Petman, supra note 131, 115. 
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influenced the prosecution of sexual violence in general and defence 

strategies.1076 Rape has been seen as a crime that ‘is easy to charge and difficult 

to defend’, which reflects the stereotype that ‘women fabricate allegations of 

sexual assault.’1077 The Rules of Procedure and Evidence of the international 

tribunals have been seen as particularly progressive in relation to sexual 

violence. These Rules occupy an important place in the work of international 

courts and tribunals as they ‘govern all proceedings before the Trial and 

Appeal Chambers, including the evidentiary standards relevant to the 

prosecutorial process’.1078 In particular, Rule 96, which explicitly provides that 

in sexual violence cases, there is no need for the corroboration of ‘the victim’s 

testimony’1079 has been seen as ‘a progressive legislative advancement’ that 

‘challenges the belief that the credibility and honesty of women is to be 

doubted as a matter of course’.1080 In establishing the Rule, ‘the Judges 

recognized that many victims of the conflict in the former Yugoslavia are 

women’ and ‘therefore placed special emphasis on crimes against women in 

the Rules’.1081 The special procedural framework on sexual crimes ‘greatly 

 
1076 Priya Gopalan, Daniela Kravetz, and Aditya Menon, ‘Proving Crimes of Sexual Violence’ in 

Serge Brammertz and Michelle Jarvis (eds), Prosecuting Conflict-Related Sexual Violence at 

the ICTY (2016, Oxford University Press, Oxford), 111–171, 131; Kate Fitzgerald, ‘Problems of 

Prosecution and Adjudication of Rape and Other Sexual Assaults under International Law’, 8 

European Journal of International Law (1997), 638–663, 639–640. 

1077 Fitzgerald, supra note 1076, 646. 

1078 Ibid., 639. 

1079 ICTY Rules of Procedure and Evidence, supra note 853, Rule 96(i). International Criminal 

Tribunal for Rwanda, Rules of Procedure and Evidence, 13 May 2015 (hereinafter ICTR Rules 

of Procedure and Evidence), Rule 96(i). 

1080 Fitzgerald, supra note 1076, 646; Grace Harbour, ‘International Concern Regarding 

Conflict-related Sexual Violence in the Lead-up to the ICTY’s Establishment’ in Serge 

Brammertz and Michelle Jarvis (eds), Prosecuting Conflict-Related Sexual Violence at the ICTY 

(2016, Oxford University Press, Oxford), 19–32, 30. 

1081 Prosecutor v. Duško Tadić, Decision on the Prosecutor’s Motion Requesting Protective 

Measures for Victims and Witnesses, ICTY- 94- 1- T, 10 August 1995, para 24. This is not to say 

that there was a shared understanding among the judges of the importance of prosecuting 
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facilitated’ the work of the Office of the Prosecutor in the ICTY and helped 

‘combat discriminatory trial tactics that exploit [these] gender stereotypes and 

myths.’1082 In particular, the fact that no corroboration is needed is seen as 

essential for the successful prosecution of sexual crimes because of the 

‘intimate’ nature of the assault, which means that ‘the corroborative 

requirement is often incongruous with effective prosecution.’1083 

However, the praise for uncorroborated evidence in relation to sexual violence 

has mostly overlooked one issue: the question of sexual violence against 

children. The case of children is particular because in relation to evidence 

given by children, the Rules of Procedure and Evidence of both the ICTY and 

ICTR gave the Chamber the power to decide whether a child is capable of 

‘understand[ing] the nature of a solemn declaration’. If the child is not, the 

child can be allowed to testify ‘if the Chamber is of the opinion that the child 

is sufficiently mature to be able to report the facts of which the child had 

knowledge and understands the duty to tell the truth’. Furthermore, the Rules 

state that even if a child is considered mature enough, ‘[a] judgement […] 

cannot be based on such testimony alone.’1084 These Rules, therefore, both 

reflect the idea of the unreliability of children and give the judges a wide power 

 
sexual violence in the early days of the Tribunal. When the judges were drafting the Rules of 

Procedure and Evidence, some judges were vocal about addressing sexual violence while others 

were not. In relation to those who were not, Judge Gabrielle Kirk McDonald has noted that 

because these judges were working with a woman they respected, ‘at least’ they ‘camouflage[d] 

their perspective’. Sara Sharratt, ‘Interview with Gabrielle Kirk McDonald, President of the 

International Criminal Tribunal for the Former Yugoslavia’ in Sara Sharratt and Ellyn Kaschak 

(eds), Assault on the Soul: Women in the Former Yugoslavia (1999, The Haworth Press, 

Philadelphia), 23–38, 26. 

1082 Gopalan, Kravetz, and Menon, supra note 1076, 112. 

1083 Fitzgerald, supra note 1076, 646. 

1084 ICTY Rules of Procedure and Evidence, supra note 853, Rule 90 (B). This provision was not 

originally included in the ICTY Rules of Procedure and Evidence but was included in the 

amendment of 30 January 1995 (UN Doc. IT/32/Rev. 3); ICTR Rules of Procedure and 

Evidence, supra note 1079, Rule 90(C). 
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to decide on the matter. Indeed, David Tolbert, a former Deputy Prosecutor of 

the Yugoslavia Tribunal, has noted that the requirement of corroboration of 

testimonies of child witnesses ‘who do not fully comprehend the solemn 

declaration, yet understand the duty to tell the truth’ ‘seems to imply that 

children […] lack sufficient credibility’1085 considering, in particular, the fact 

that the judges in all cases have to consider the credibility of testimonies and 

the weight given to every testimony. 

The Rules of Procedure and Evidence of the ICTY did not elaborate on what 

would happen if the Rule providing no need for corroboration for sexual 

violence cases and the Rule requiring corroboration for evidence given by a 

child witness who does not understand solemn declaration clashed. Tolbert 

predicted such a clash and observed that there was a risk ‘of a child’s testimony 

being excluded solely because he or she does not fully understand the solemn 

undertaking or declaration’.1086 While the Rules of Procedure and Evidence of 

the ICTY did not answer the question, the Rules of Procedure and Evidence of 

the ICTR as well as the successor body of the ICTY and ICTR, the International 

Residual Mechanism for Criminal Tribunals (MICT), shed light on the issue. 

They simply note that the Rule providing no need to corroborate testimonies 

of sexual violence applies, notwithstanding, to the requirement for 

corroboration for evidence of child witnesses testifying without solemn 

declaration.1087 This effectively excludes the possibility of proving sexual 

violence against children who do not understand the meaning of a solemn 

declaration without additional witnesses.1088 This is not surprising. As 

 
1085 Tolbert, supra 853, 150. 

1086 Ibid., 151. 

1087 ICTR Rules of Procedure and Evidence, supra note 1079, Art. 96 (i); Mechanism for 

International Criminal Tribunals, Rules of Procedure and Evidence, MICT/1/Rev.1, 18 April 

2016, Rule 118. See also, Harbour, supra note 1080, 31. 

1088 Considering that the original Rules of Procedure and Evidence of the Mechanism were 

adopted in 2012, it is rather unlikely that a child witness would have appeared before the 

Mechanism considering that the conflict in the former Yugoslavia ended in 2001. 
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Johanna F. Motzkau has noted, ‘Children have traditionally held a dubious 

reputation as witnesses in courts of law [as] [t]here has been a deeply rooted 

mistrust against child witnesses.’1089 This is partly reflected in the requirement 

of corroboration of evidence given by child witnesses.1090 As seen earlier, the 

roots of mistrust in child sexual abuse have been credited to Sigmund Freud, 

who considered that there is ‘no innocent child’1091 and that the sexual abuse 

of children was their ‘fantasy’.1092 Despite contrary evidence, this reputation 

of children has endured.1093  

That the evidence of a child witness is considered essentially implausible can 

also be seen in the defence tactic in the ICTY. In Kunarac, the defence claimed 

that ‘the allegations of mistreatments and forced naked dancing’ of a 15-year-

old girl, which included rape, ‘were pure fantasy’,1094 reflecting Freud’s views 

on childhood sexual violence. It should be noted that the judges of 

international courts and tribunals always need to consider the appropriate 

weight to be given to the testimony of each witness, depending on their 

credibility.1095 However, the Rule of the ICTY and ICTR effectively excluded 

the possibility of convicting someone of sexual violence against a child if there 

were no additional witnesses and if that child was considered not to 

understand solemn declaration, regardless of how credible the testimony of 

the child was. It should be noted that the Rules of Procedure and Evidence of 

the ICC do not include such a requirement but instead leave the assessment of 

the credibility of the evidence given by a person under the age of 18 to the 

 
1089 Motzkau, supra note 424, 133. 

1090 Ibid., 133. 

1091 Walkerdine, supra note 469, 260. 

1092 Gittins, supra note 347, 173; Miller, supra note 649; DeMause, supra note 649. 

1093 For discussion about the debate, see Motzkau, supra note 424, 129–152; For reviews, see 

also, Ceci and Bruck, supra note 533, 404; Ceci and Friedman, supra note 533, 33–108; Ceci, 

Markle and Chae, supra note 533, 113. 

1094 Kunarac et al., Trial Judgement, supra note 146, para. 141; With regard to age of FWS-87, 

32, before para. 53. 

1095 Tolbert, supra note 854, 151. 
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Chamber.1096 The Rules of Procedure and Evidence of the SCSL do not exclude 

child witnesses,1097 but there is evidence that there was discriminatory policy 

against child witnesses, particularly girl witnesses, and that child witnesses in 

the SCSL were ‘kept to a minimum’.1098  

As noted in Chapter Three, the tension between the innocent child and evil 

child is often visible in the court context. Johanna F. Motzkau considers that 

the innocent child can be seen in the ideas both of a child incapable of lying 

and of a child assumed untrustworthy.1099 She argues that due to the idea of 

the child’s innocence, it is understood that a child cannot and will not lie. 

However, this is not only untrue but also potentially harmful because such a 

view emphasises the ‘dependency and passiveness’ of the child and, therefore, 

depicts the child as ‘incapable of having or expressing an informed 

understanding of the world’.1100 Motzkau also considers that the dismissal of 

children’s evidence on the basis that they are not yet able to distinguish truth 

from a lie rests on the idea of innocence. This, she argues, follows from the 

idea that ‘unreliability is seen as a result of a cognitive deficit (an immaturity) 

that relates to children’s inferior capacity for memory and rational 

understanding, meaning their evidence cannot be trusted.’1101  

 
1096 International Criminal Court, Rules of Procedure and Evidence, Rule 66(2).  

1097 The Rules of Procedure and Evidence of the SCSL note that ‘A child shall be permitted to 

testify if the President, Designated Judge or Chamber is of the opinion that he or she is 

sufficiently mature to be able to report the facts of which he or she had knowledge, that he or 

she understands the duty to tell the truth, and is not subject to undue influence. However, he 

or she shall not be compelled to testify by solemn declaration.’ Special Court for Sierra Leone, 

Rules of Procedure and Evidence, amended on 28 May 2010, Rule 90(C). 

1098 Mibenge, supra note 13, 131; Kyra Sanin and Anna Stirnemann, Child Witnesses at the 

Special Court (2006, War Crimes Studies Centre/University of California, Berkeley), 15. 

1099 Motzkau, supra note 424, 134. 

1100 Ibid. 

1101 Ibid., 134. 
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In contrast, Anneke Meyer contends that the image of the ‘evil child’ is upheld 

by the suspicion of false accusations of sexual violence made by children.1102 

The child is untrustworthy because of their inherent evilness. The views of 

Motzkau and Meyer highlight the tensions between the innocent and evil 

child; in the same situation, the child can be seen as both innocent and evil. 

Meyer’s argument, together with the baseline of ‘innocence’ in international 

law, shows how the ‘evil child’ tends to emerge once ‘the angel has fallen’. 

Interestingly, Mibenge has argued that the exclusion from the SCSL of girl 

witnesses is evidence that girls are seen as ‘less innocent than boys’.1103 She 

further states that this is a result of the challenges of fitting the girl child into 

the ‘dominant construction of [innocent] childhood in the 

Western/international world.’ Therefore, as the girl child could not be 

presented as innocent as she is ‘not [a] virgin’ but a mother and sex worker, 

she would not fit the preferred victim narrative of the prosecution.1104 

At the same time, Motzkau argues that the treatment of children in court also 

follows from the ideas of developmental psychology. In her view, the 

framework of developmental psychology and its view of natural processes of 

development positions development as ‘a powerful instrument of control and 

categorisation, allowing highly ideological and value loaded judgements under 

the guise of neutral scientific descriptions’.1105 She notes that ‘[c]hild witness 

practice is dominated by traditional [development] discourses, but [the] 

practice itself is always volatile, paradoxical, and fragmented, as are the 

positions of those who operate it.’ As she shows in her research, not seeing 

beyond ‘developmental factors’, which, in her example, relate specifically to 

 
1102 Meyer, supra note 465, 95–96. It is worth noting here that, for example, a study on fictitious 

cases of child sexual abuse in a national context found that most false accusations were in fact 

made by adults instead of children. Whitcomb, supra note 487, 6–7. 

1103 Mibenge, supra note 13, 136. 

1104 Ibid. 

1105 Motzkau, supra note 424, 134. 
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child witnesses in court, can lead to false assumptions.1106 This discussion 

shows how conceptions of childhood, despite having emerged in different 

times of history, influence the way we understand childhood – and the way we 

treat children – today. 

6.4 United Nations and the Case of Peace Operation Sangaris 
Crimes against children in general and sexual violence in particular have 

featured high on the agenda of the UN over the past few decades. In public 

statements, different bodies of the UN have spoken strongly against sexual 

violence against children in armed conflict, including that committed in peace 

operations. As a consequence of the Machel Report, the position and plight of 

children in armed conflicts have been repeatedly taken up in the Security 

Council by the Secretary-General and other UN bodies. As mentioned several 

times, the UN lists sexual violence against children as one of the six grave 

violations against children in armed conflict, and, for example, the Security 

Council Resolutions1107 have repeatedly raised and condemned the issue. 

Sexual exploitation and abuse have been dealt with in reports and studies.1108 

The Security Council has also used naming and shaming as well as targeted 

sanctions as measures in situations involving significant sexual violence to 

work against both States and individuals.1109 It has been argued that the 

 
1106 Ibid., 147–148. 

1107 See e.g., Security Council Resolution 1261, supra note 5, para. 2; United Nations Security 

Council, Resolution 1460, supra note 216, para. 10; United Nations Security Council, 

Resolution 1780, U.N. Doc. S/RES/1780, 15 October 2007, para. 21; United Nations Security 

Council, Resolution 1820, supra note 290. 

1108 See e.g., Nicola Dahrendorf, Sexual Exploitation and Abuse: Lessons Learned Study 

Addressing Sexual Exploitation and Abuse in MONUC, United Nations Department of 

Peacekeeping Operations (2006); United Nations General Assembly, Comprehensive review of 

the whole question of peacekeeping operations in all their aspects, Letter dated 24 March 2005 

from the Secretary-General to the President of the General Assembly, U.N. Doc. A/59/710, 24 

March 2005 (hereinafter Zeid Report); Machel Report, supra note 1. 

1109 The Security Council expressed the possibility to use sanctions in relation recruitment and 

use of child soldiers in 2004, see, United Nations Security Council, Resolution 1539, supra note 
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accountability for sexual exploitation and abuse committed in UN peace 

operations has ‘featured high on international agendas in the past decade(s)’ 

and has been in the focus in training, standards of conduct and 

accountability.1110 In his Bulletin, the Secretary-General stated in 2003 that 

the UN has a ‘zero tolerance’ policy for sexual exploitation and abuse.1111 The 

pocket cards of the Code of Personal Conduct for Blue Helmets also state that 

peacekeepers shall ‘not indulge in immoral acts of sexual, physical or 

psychological abuse or exploitation of the local population or United Nations 

staff, especially women and children’.1112 Moreover, sexual exploitation and 

abuse by staff of peacekeeping operations has been condemned both in 

Security Council resolutions and by States in Security Council debates.1113 In 

2014, Hervé Ladsous, the Under-Secretary-General for Peacekeeping 

Operations, noted for the Security Council that protecting children is a 

priority.1114 However, over the past decades and in recent years, the number of 

 
295, para. 5(c); and linked it to violations of international law against children in 2005, see, 

United Nations Security Council, Resolution 1612, supra note 216, para. 9. See also, e.g., United 

Nations Security Council, Resolution 1882, supra note 293, para. 7(c); United Nations Security 

Council, Resolution 1998, supra note 295, para. 9(e); United Nations Security Council, 

Resolution 2068, supra note 295, para. 3(b); United Nations Security Council, Resolution 2143, 

supra note 295, para. 10. The Security Council has also noted that when sanctions are imposed 

their economic and social impact on children is to be considered. See, United Nations Security 

Council, Resolution 1379, supra note 292. 

1110 Zsuzsanna Deen-Racsmány, ‘“Exclusive” Criminal Jurisdiction over UN Peacekeepers and 

the UN Project(s) on Criminal Accountability: A Self-Fulfilling Prophecy?’, Grotius Centre 

Working Paper 2014/029-PSL, Prepublication version of 22 August 2014 for 1-2 The Military 

Law and the Law of War Review (2014), 1–24, 2. 

1111 See Secretary-General’s Bulletin: ‘Special measures for protection from sexual exploitation 

and sexual abuse’, UN Doc. ST/SGB//2003/13, 9 October 2003. 

1112 Rule 4, United Nations: Ten Rules. Code of Personal Conduct for Blue Helmets, 1998. 

1113 See in particular United Nations Security Council, Resolution 1460, supra note 216, paras 

9–10; See also e.g., United Nations Security Council, 5129th meeting, 23 February 2005, U.N. 

Doc. S/PV.5129, 27.  

1114 United Nations Security Council, 7259th meeting, 8 September 2014, U.N.Doc. S/PV.7259, 

5. 
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sexual violence cases taking place in peace operations and the way they have 

been dealt with has continued to mar international peace and other military 

operations and cast a strange light over the UN. These situations have exposed 

a different mode of conduct when the perpetrators are from forces operating 

under a UN mandate. 

First, it needs to be noted that sexual violence and/or sexual exploitation in 

relation to peace operations is not a new issue. As noted in the Introduction, 

despite publicly condemning sexual violence against children, the UN has a 

concerning track record regarding sexual violence committed by forces 

operating under its mandate. While allegations of sexual violence have in 

some cases led to investigations,1115 the entire picture is troubling. Graça 

Machel may have pointed out in the 1990s that the arrival of peacekeepers 

increases child prostitution,1116 but the issue was known – and often ignored – 

long before this. For example, the UN peacekeeping operation in Cambodia 

(United Nations Transitional Authority in Cambodia, UNTAC) was known for 

the use of prostitutes as well as the sexual abuse of young children. As a result 

of this notoriety, the ‘peacekeeping chiefs’ told the troops ‘to be more discreet’ 

and when confronted with the situation in an NGO meeting, the Special 

Representative of the Secretary-General for Cambodia and head of the 

UNTAC stated that ‘boys will be boys.’1117 Despite these comments and this 

attitude, the same person was later sent to the former Yugoslavia as a Special 

Representative of the Secretary-General in 1994.1118  The situation in the 

former Yugoslavia was particularly concerning as there were reports that the 

 
1115 See e.g., Barth, supra note 72, 13–14. 

1116 Machel Report, supra note 1, para. 98. 

1117 Sandra Whitworth, Men, Militarism & UN Peacekeeping. A Gendered Analysis (2004, 

Lynne Rienner Publishers, London), 13, 71. 

1118 The Independent, ‘Profile: Bureaucrat at large in the Balkans: Yasushi Akashi, almost 

painfully diplomatic UN envoy’, 30 April 1994, available at 

https://www.independent.co.uk/voices/profile-bureaucrat-at-large-in-the-balkans-yasushi-

akashi-almost-painfully-diplomatic-un-envoy-1373287.html, last visited 6 December 2019. 
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UN troops participated in rapes in the Serbian rape camps and that ‘a former 

UNPROFOR [United Nations Protection Force] commander’ had received 

‘Muslim girls for sexual use’ from the Serbs.1119  

Sexual violence committed by military in peace operations varies from raping 

in refugee camps to raping girls forced into brothels, recruiting children into 

prostitution and sexually exploiting children in exchange for goods such as 

food, soap or candy. The situation is particularly abhorrent because children 

and their families might be dependent on the protection and aid provided by 

the peacekeepers or staff associated with them and hence feel powerless to 

report any abuse or even violence.1120 For unaccompanied children, 

transactional sex might even be the only survival strategy in situations in 

which their aid is dependent on sexual demands.1121 According to an 

investigation carried out by the Associated Press on sexual abuse related to 

UN missions, there have been nearly 2,000 allegations of sexual abuse and 

exploitation involving peacekeepers or other UN staff over the past 12 years. 

Of these cases, more than 300 involved children, and ‘only a fraction of the 

alleged perpetrators served jail time.’1122 There are reports of sexual violence 

cases from numerous other countries, inter alia, Kosovo,1123 Haiti1124 and the 

 
1119 MacKinnon, supra note 74, 192; See also, Gutman, supra note 74, The mentioned ‘brothel’ 

in Sonja’s Kon Tiki Restaurant was later found out to be one of the most notorious rape camps 

in the former Yugoslavia, Commission of Experts Report 1994, supra note 46, para. 211. 

1120 Csáky, supra note 789, 12–14. 

1121 Ibid., 7. 

1122 Paisley Dodds, ‘AP Exclusive: UN child sex ring left victims but no arrests’, Associated Press 

(12 April 2017). 

1123 Ian Taynor, ‘Nato force 'feeds Kosovo sex trade'’ The Guardian (Zagreb, 7 May 2004); 

Amnesty International, ‘Kosovo: So Does That Mean I Have Rights? Protecting the human 

rights of women and girls trafficked for forced prostitution in Kosovo, 6 May 2004. 

1124 Dodds, supra note 1122; Bethany Allem-Ebrahimian, ‘U.N. Peacekeepers Ran a Child Sex 

Ring in Haiti. It’s the latest country where blue helmets have sexually abused those they’re 

supposed to protect.’ Foreign Policy (14 April 2017).  
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Democratic Republic of Congo.1125 It has been suggested that these and many 

other incidents have ‘resulted in a culture of impunity for sexual “misconduct” 

ranging from breaches of [UN] rules to grave crimes’.1126 In its extreme, this 

culture is reflected in a statement by a French member of a UN peacekeeping 

mission in the Democratic Republic of Congo who was charged with raping 23 

girls of 12 to 17 years old during his mission.1127 In his view, committing sexual 

violence1128 was ‘really easy’ because ‘we had money’ and the girls ‘were 

starving’.1129 The underlying reason for his crimes was, in his words, that 

‘[o]ver there, the colonial spirit persists. The white man gets what he 

wants.’1130 In the case of this particular person, the ‘sentiment d'impunité’ 

came to an end as he was finally sentenced to nine years imprisonment in 

France.1131 

The legal framework of international peace operations depends on their 

context. They may take place during pre- or post-conflict situations or during 

an active conflict. If the operation takes place during an armed conflict and 

the forces participate in hostilities – and are therefore a party to the conflict – 

they are obliged to abide by international humanitarian law1132 as well as, at 

 
1125 Krista Larson and Paisley Dodds, ‘Congo leads world in sex abuse allegations made against 

UN peacekeepers: AP investigation’ The Star (21 September 2017). 

1126 Code Blue, A Campaign by Aids-Free World, http://www.codebluecampaign.com/the-

problem, last visited 23 January 2022. 

1127 The Irish Times, ‘Verdict today in case of UN employee accused of raping 23 African girls’, 

11 September 2008. He also claimed he had in addition sex with 60-80 local women. Leila 

Miller, ‘French Police to Investigate New Abuse Claims Against Former UN Peacekeeper’, 

Frontline, 24 July 2018. 

1128 He himself denied having committed sexual violence as he considered that the sex had been 

consensual. Le Monde, ‘Un soldat français de l'ONU condamné à 9 ans de réclusion pour viol’, 

11 September 2008. 

1129 Miller, supra note 1127. 

1130 The Irish Times, supra note 1127. 

1131 Le Monde, supra note 1128. 

1132 It has not always been clear whether international humanitarian law is at all applicable to 

peacekeepers under the mandate of the United Nations (UN), and UN was even seen as 
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least to a certain extent, depending on their effective control over an area or 

persons, human rights law.1133 However, there are restrictions regarding who 

 
‘disinclined to recognize the applicability of international humanitarian law to UN forces or to 

abide formally by its provisions’. Daphna Shraga, ‘UN Peacekeeping Operations: Applicability 

of International Humanitarian Law and Responsibility for Operations-Related Damage’, 94(2) 

The American Journal of International Law (2000), 406–412, 406-407; Richard D. Glick, ‘Lip 

Service to the Laws of War: Humanitarian Law and United Nations Armed Forces’, 17(1) 

Michigan Journal of International Law (1995), 53–108. Glick notes that while there was 

already some agreement earlier that UN forces ‘are subject to some form of customary 

international humanitarian law’, this was seen as a political question not as a legal obligation. 

Application of international humanitarian law was considered to hinder peace operations and 

to ‘undermine the Organization’s role’ as it was considered to be above other actors of 

international law in the international order. Ibid. This situation finally changed in 1999 when 

the Secretary-General published a bulletin on observance by UN forces of international 

humanitarian law. In the Bulletin, it was noted that if forces are ‘under United Nations 

command and control’ then ‘[t]he fundamental principles and rules of international 

humanitarian law’ as set out in the Bulletin ‘are applicable to [the] forces when in situations of 

armed conflict they are actively engaged therein as combatants, to the extent and for the 

duration of their engagement’. These fundamental rules and principles were also applicable if 

the forces participate in ‘enforcement actions, or in peacekeeping operations when the use of 

force is permitted in self-defence’. Secretary-General’s Bulletin: ‘Observance by United Nations 

forces of international humanitarian law’, UN Doc. ST/SGB/1999/13, 6 August 1999, sect. 1.1, 

and text before that. These fundamental principles and rules include sexual violence. In 

operations authorized by the UN but which are under the command of a nation or regional 

organisation, such as Opération Sangaris, the obligation ‘to respect and ensure the respect for 

international humanitarian law’ remains with either the State or regional organisation.  Shraga, 

supra note 1132, 408. 

1133 Human rights obligations generally bind States in relation to persons falling under their 

jurisdiction. See e.g., Convention on the Rights of a Child, supra note 157, Art. 2. When troops 

in peace operations are under national command and control, it seems clear that the troop-

contributing country has at least negative human rights obligations, meaning that there is an 

obligation to ‘refrain from infringing upon an individual’s rights without adequate justification’. 

Marko Milanovic, Extraterritorial Application of Human Rights Treaties: Law, Principles, 

and Policy (2011, Oxford University Press, Oxford), 209. Case law indicates that States are 

considered to be obliged to follow their human rights obligations if they are in effective control 

over an area or an individual, even outside their territory. See, e.g., Loizidou v. Turkey, 
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can act under international law in cases when a military member of a peace 

operation violates law. While in general each State has jurisdiction to 

prosecute crimes occurring on its territory based on its territorial 

jurisdiction,1134 this is not as simple in relation to international armed forces 

on a mission.1135 Regardless of whether the troops act under the command of 

the UN or under national command, the only body that has criminal 

jurisdiction over the troops is the State that sends the troops (the troop-

contributing country). This is called exclusive criminal jurisdiction and means 

that the responsibility to hold the alleged perpetrator accountable remains 

with the troop-contributing country.1136 If the troops are under UN command, 

 
Preliminary Objections Case No. 15318/89, ECHR 10, 23 March 1995; Coard et al. v. United 

States, 29 September 1999, Case No. 10.951, Report No. 109/99, Annual Report of the IACHR 

1999; Armando Alejandre Jr. and Others v. Cuba, (‘Brothers to the Rescue’), IACHR Report 

No. 86/99, Case No. 11.589, 29 September 1999, Ann. Rep. IACHR 199 A State Party may be 

considered to exercise effective control if it has occupied an area of territory of another State or 

if it controls a smaller area, such as a security zone. With regard to effective control over an 

individual, obligations have been seen to arise in such situations that have been related to 

detention or other similar physical control over a person by military forces of a State Party. See, 

Al-Skeini and Others v. the United Kingdom [GC] (Judgement), App. No. 55721/07, 7 July 2011, 

para. 149; Pisari v. the Republic of Moldova and Russia [Third Section] (Judgement), App. No. 

42139/12, 21 April 2015, para. 33; Hassan v. the United Kingdom [GC] (Judgement) App. No. 

29750/09, 16 September 2014; Al-Saadoon & Mufdhi v. the United Kingdom, [Fourth Section] 

(Decision on the Admissibility of the Application), App. No. 61498/08, 30 June 2009; Öcalan 

v. Turkey [GC] (Judgement), App. No. 46221/99, 12 May 2005; Sánchez Ramirez v. France 

(Decision on the Admissibility of the Application), App. No. 28780/95, 24 June 1996. 

1134 See, e.g., Jan Klabbers, International Law (2013, Cambridge University Press, Cambridge), 

92. 

1135 Roisin Burke, Status of Forces Deployed on UN Peacekeeping Operations: Jurisdictional 

Immunity’, 16(1) Journal of Conflict and Security Law (2011), 63-104, 67. 

1136 CAR Review Report, supra note 6. Military personnel in international operations enjoy 

immunity from legal proceedings in the host State. For example, based on the 1990 Model 

Status of Forces Agreement (model SOFA) for United Nations mandated missions, all members 

of United Nations peacekeeping operations, including local staff, are immune from legal 

processes in respect to acts taken in their professional capacity. United Nations General 

Assembly, Comprehensive Review of the Whole Question of Peace-Keeping Operations in All 



249 
 

the UN is able to act on the misconduct as a disciplinary action.1137 However, 

this is not possible in situations in which the troops are under national 

command. The UN also has a human rights policy framework that ‘derives 

from the United Nations human rights mandate’ and has its origins in the 

preamble of the Charter of the UN. According to this framework, in situations 

in which a report of an alleged human rights violation, including sexual 

violence, is received, the ‘United Nations has an obligation to investigate the 

incident, report on any violation, protect the victim and promote 

accountability.’1138 

 
Their Aspects, Model Status-of-Forces Agreement for Peace-Keeping Operations, Report of the 

Secretary-General, U.N. Doc. A/45/954, 9 October 1990, Art. 46. On immunity on military 

missions see also, Dieter Fleck, ‘The Legal Status of Personnel Involved in United Nations Peace 

Operations’, 95 International Review of the Red Cross (2013), 613–636, 614. The model SOFA 

provides that military staff ‘shall be subject to the exclusive jurisdiction of their respective 

participating states in respect of any criminal offences which may be committed by them in [the 

host country or territory]’. United Nations General Assembly, Comprehensive Review of the 

Whole Question of Peace-Keeping Operations in All Their Aspects, Model Status-of-Forces 

Agreement for Peace-Keeping Operations, Report of the Secretary-General, U.N. Doc. 

A/45/954, 9 October 1990, Art. 47; See also, e.g., Marco Odello, ‘Tackling Criminal Acts in 

Peacekeeping Operations: The Accountability of Peacekeepers’, 15(2) Journal of Conflict & 

Security Law (2010), 347–391, 358; Deen-Racsmány, supra note 1110, 1–24; CAR Review 

Report, supra  note 6, 4. This is also true for forces under United Nations’ command, and the 

Secretary-General’s Bulletin specifically notes that ‘[i]n case of violations of international 

humanitarian law, members of the military personnel of a United Nations force are subject to 

prosecution in their national courts’. Secretary-General’s Bulletin, supra note 1132, sect. 4. 

1137 CAR Review Report, supra note 6, 4. 

1138 Ibid., 4, 34. There are, of course, also routes other than these proceedings for taking action. 

For example, questions of State responsibility can potentially be brought in front of the 

International Court of Justice, and human rights violations may be resolved in the European 

Court of Human Rights – considering the involvement of France in this particular situation – 

as long as available domestic remedies have been exhausted. The procedures before the 

International Court of Justice are subject to the consent of the States involved in the dispute. 

The consent can be given either before a dispute arises or ‘in response to unilateral reference of 

a dispute to the Court’. UN Charter and ICJ Statute, supra note 208, Art. 36(2); J.G. Merrills, 
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While the power of the UN to act on alleged sexual violence cases is, therefore, 

limited – yet not non-existent – as a response to these events, the UN has 

taken public action to deal with the problem. In addition to the Secretary-

General’s ‘zero tolerance’ policy, 1139 at the request of the General Assembly, 

Prince Zeid Ra’ad Zeid Al-Hussein of Jordan, acting as Adviser to the 

Secretary-General on Sexual Exploitation and Abuse by United Nations 

Peacekeeping Personnel, wrote a Comprehensive Strategy to Eliminate Future 

Sexual Exploitation and Abuse in United Nations peacekeeping operations in 

2005.1140 Addressing the General Assembly in relation to his report, Zeid Ra’ad 

al-Hussein stated that ‘we, the Member States, have refrained from opening 

up that subject [of sexual exploitation and abuse in United Nations 

operations] to public discourse over the past 60 years because of what? 

Because sentiments of pride, mixed in with a deep sense of embarrassment, 

have often produced in us only outright denials.’1141 

 
International Dispute Settlement (5th Ed., 2011, Cambridge University Press, Cambridge), 116–

117. European Convention on Human Rights, supra note 274, Arts 32, 34–35. In the case of the 

rights of the child, one avenue would be that children can bring complaints to the Committee 

on the Rights of the Child. Optional Protocol to the Rights of the Child on a Communications 

Procedure, New York, 19 December 2011, entry into force 14 April 2014, Arts 5 and 7. However, 

this option would not be available in this case, considering that France ratified the Protocol only 

in 2016. Nevertheless, as my main point here is to consider controversies in the practice of 

dealing with sexual violence against children, I will not analyse these options further. 

1139 See Secretary-General’s Bulletin, supra note 1111. 

1140 United Nations General Assembly, Resolution 57/306, U.N. Doc. A/RES/57/306, 22 May 

2003; Zeid Report, supra note 1108. 

1141 Address by His Royal Highness Prince Zeid Ra'ad Zeid Al-Hussein to the UN Security 

Council at its 5191st meeting, UN Doc S/PV.5191 (2005), 3; See also, Zsuzsanna Deen-

Racsmany, ‘The Amended UN Model Memorandum of Understanding: A New Incentive for 

States to Discipline and Prosecute Military Members of National Peacekeeping Contingents’, 16 

Journal of Conflict & Security Law (2011), 321–355, 322. 
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Despite these measures, the scandal surrounding the French Opération 

Sangaris emerged in 2015.1142 The scandal started in April 2015, when The 

Guardian reported that a UN ‘aid worker’ had been suspended ‘for leaking [a] 

report on child abuse by French troops’.1143 This headline and the story of 

alleged sexual abuse of children by international forces in the Central African 

Republic prompted an international media outcry. The documents revealed 

accusations that French forces stationed in the country had sexually abused 

children as young as nine in 2014.1144 Reportedly, these young boys who asked 

for food from the troops were requested to perform sexual favours and were 

raped in return for food or small amounts of cash.1145 Some of the sexual abuse 

was coordinated among the soldiers and took place in the base, which 

indicates ‘that the perpetrators did not fear being caught’.1146 

 
1142 Opération Sangaris was established by UN Security Council Resolution 2127. United 

Nations Security Council Resolution 2127 (2013), U.N. Doc. S/RES/2127, 5 December 2013, 

paras 49-50. It took place in the Central African Republic from 2013 to 2016. While the 

Opération Sangaris forces are sometimes called peacekeepers, this was a separate peace 

operation to be distinguished from the United Nations peacekeeping operations International 

Support Mission to the Central African Republic (MISCA) and its follower United Nations 

Multidimensional Integrated Stabilization Mission in the Central African Republic 

(MINUSCA), which were established after Sangaris was already in place. 

1143 Leville, supra note 70. 

1144 See for example ibid; Cyril Bensimon and Soren Seelow, Treize soldats français accusés 

d’avoir violé des enfants en Centrafrique, Le Monde, 30 April 2015; Tanguy Berthemet, Des 

soldats français accusés de viols sur des enfants en Centrafrique, Le Figaro,  29 April 2015; Al 

Jazeera, French soldiers accused of raping CAR children, 30 April 2015. The report was 

originally transmitted by a senior UN official, Anders Kompass, to the French Mission in 

Geneva. It was later leaked to The Guardian. 

1145 CAR Review Report, supra note 6; See also, e.g., Sveriges radio, Söndagsintervjun: Anders 

Kompass – första intervjun efter FN-skandalen, 17 January 2016, available at 

https://sverigesradio.se/avsnitt/676745, last visited 23 January 2022; SVT Nyheter, Utsattes 

för övergrepp av soldater – tvingas bo på gatan, 15 March 2017. 

1146 CAR Review Report, supra note 6. 



252 
 

The leaked report causing headlines was written after allegations surfaced of 

sexual violence against children at a camp for internally displaced persons and 

was based on interviews with children.1147 Following the interviews, the 

human rights officer who had been writing the report had ‘informed several 

senior officers in the Sangaris forces’ of the findings. She also sent her notes 

on the interviews to both the Head of the Human Rights and Justice Section 

of the United Nations Multidimensional Integrated Stabilization Mission in 

the Central African Republic (MINUSCA) and the Peace Missions Support and 

Rapid Response Section of the Office of the United Nations High 

Commissioner for Human Rights in Geneva.1148 The report was then ‘leaked’ 

by Anders Kompass, a Swedish diplomat working as the Director of the Field 

Operations and Technical Cooperation Division, who informed French 

officials of the alleged crimes and on their request passed the report to 

them.1149  As discussed earlier, the French authorities were the only party in 

the situation that could take criminal action against the alleged perpetrators 

due to the exclusive criminal jurisdiction principle. Before the report ended 

up on Kompass’s desk, and he passed the documents to French authorities, ‘at 

least 12 UN staff [including MINUSCA’s Chief of Human Rights and Justice] 

had received the human rights officer’s report’.1150 When it came to be known 

that Kompass had leaked the document, the High Commissioner for Human 

Rights started proceedings against Kompass. As a result, he was requested to 

resign.1151 When he refused, it was requested that the Office of Internal 

Oversight Services (OIOS), which had started to investigate the matter, 

suspend him.1152 The contradiction is that the High Commissioner who 

 
1147 CAR Review Report, supra note 6, 21. 

1148 Ibid., 21–22. 

1149 Ibid.; Söndagsintervjun, supra note 1145. 

1150 Code Blue, supra note 1126, One of these 12 staff members passed the document to Kompass 

who was his superior but otherwise no action had thus far been taken. 
1151 CAR Review Report, supra note 6, 8. 

1152 Ibid., 22. 
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requested the resignation and suspension was Zeid Ra’ad al-Hussein. He was 

the very same person who had earlier, as then Permanent Representative of 

Jordan to the UN, written the so-called Zeid Report outlining a comprehensive 

strategy to eliminate future sexual exploitation and abuse in UN peacekeeping 

operations.1153 The focus within the UN stayed on the alleged wrongdoings of 

Kompass until the situation gained international media attention, finally 

shifting attention to the alleged sexual violence against children and leading 

to the establishment of an external independent review panel.1154  

Yet this was not all. Having received the information of the alleged sexual 

violence, France started a criminal investigation and sent investigators to 

Bangui.1155 However, the UN personnel who had conducted the initial 

interviews were forbidden from speaking to the investigators, and instead, the 

French police were directed to contact only the Office of the Legal Affairs of 

the UN. This ‘stalled’ the French investigation,1156 and initially the proceedings 

were closed as the authorities were not able to identify the alleged 

perpetrators.1157   

The UN also did not start the protection proceedings on the basis of the human 

rights policy framework, despite its obligation to do so. While there seems to 

have been some confusion among the UN staff about whether it was possible 

 
1153 Zeid Report, supra note 1108. 

1154 CAR Review Report, supra note 6, 22–23. 

1155 In the specific case of Opération Sangaris, as the issue concerned French soldiers, their 

prosecution and punishment would take place under the French Criminal Code, which prohibits 

rape and other forms of sexual violence in general and as a war crime if the act takes place in 

the context of an armed conflict. It also prohibits ‘[soliciting], [accepting] or [obtaining] sexual 

relations with a person engaged in prostitution’. Loi n° 92-683 du 22 juillet 1992 portant 

réforme des dispositions générales du Code pénal, Arts 113-6-113-9; 222-1-222-33-1; 461-4 ; 

611–1. 

1156 Code Blue, supra note 1126. 
1157 Benoît Morenne, No Charges in Sexual Abuse Case Involving French Peacekeepers, The New 

York Times, 6 January 2017. 
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to start any proceedings in a situation in which the troops were not under UN 

command,1158 this does not explain the reluctance of the UN staff to support 

the criminal investigation of the French police, who held the exclusive right to 

take action against the alleged perpetrators. Later, it was also found that 

UNICEF had failed to support the sexually abused children despite UNICEF’s 

claims of having conducted regular visits to these children.1159 UNICEF only 

admitted its failure to support the children when a TV programme on the 

situation was about to be aired in the Netherlands.1160  

Therefore, in the process, not only did the UN ignore sexual violence against 

children on several levels and fail to launch human rights proceedings that 

were in its power to conduct, but also the investigation of the French police – 

the only authority with a mandate to launch a criminal investigation against 

the French soldiers – was hindered as those who had been dealing with the 

situation earlier were not allowed to share their information. Finally, after 

having been failed at both of these stages, the child survivors were not 

provided the support they had been promised. The failures and crimes of those 

who are tasked and mandated to protect the most vulnerable – UNICEF, the 

High Commissioner of Human Rights and peacekeepers – shows that despite 

the existence of UN policies to tackle sexual exploitation and abuse, the 

application of the policies is lacking. 

 
1158 CAR Review Report, supra note 6, 39. 

1159 This was revealed by a Swedish investigative TV Program Uppdrag Granskning in March 

2017. SVT Nyheter, Utsattes för övergrepp av soldater – tvingas bo på gatan, 15 March 2017, 

available at https://www.svt.se/nyheter/granskning/ug/utsattes-for-overgrepp-av-soldater-

tvingas-bo-pa-gatan, last visited 23 January 2021.  

1160 UNICEF Nederlands, Uitleg over Situatie Centraal Afrikaanse Republiek in relatie tot 

Zembla uitzending, 7 February 2018, available at https://www.unicef.nl/nieuws/2018-02-07-

uitleg-over-situatie-centraal-afrikaanse-republiek-in-relatie-tot-zembla-uitzending, last 

visited 6 May 2018. 
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6.5 Concluding Remarks 
While the previous chapter told a story of protection – even if not without 

critique – this chapter has a different tone. My first example, that of the 

international criminal courts and tribunals, demonstrates failure to take into 

account sexual violence against children. The second example, that of failure 

to address sexual violence against children committed by military members in 

peace operations, is a sad instance of how public statements and reality can 

contradict each other. Of course, this failure to address sexual violence against 

children is not solely explained by the conceptions of childhood. First, it is 

recognised that as it is possible to prosecute only a few individual perpetrators 

in international criminal proceedings,1161 these proceedings are unlikely to 

fulfil some of the promises associated with them, such as effectively deterring 

future crimes.1162 As has been argued by several writers before me, sexual 

violence in armed conflict also remains a complex question, and before the 

tribunals in the 1990s, it had received little attention in general. Moreover, 

when the international criminal tribunals were established, the recognition of 

sexual violence in their statutes was limited, and the tribunals had to create 

precedents.1163 However, my argument is not about the number of cases 

prosecuted but about the inconsistency in the way violence against children 

has been dealt with. 

The ICTY prosecutors have also identified several attitude-related factors that 

negatively influenced the prosecution of sexual crimes in the Tribunal. First, 

 
1161 See, e.g., Drumbl, supra note 86, 208. 

1162 Tallgren, supra note 975, 561–595. 

1163 The Statutes of the Tribunals define only rape as a crime against humanity and the Statute 

of the International Criminal Tribunal for Rwanda recognised ‘rape, enforced prostitution and 

any form of indecent assault’ as violations of Article 3 Common to the Geneva Conventions and 

of Additional Protocol II. ICTY Statute, supra note 186, Art. 5(g); ICTR Statute, supra note 263, 

Arts 3(g) and 4 (e). See also, Kirsten Campbell, ‘The Gender of Transitional Justice: Law, Sexual 

Violence and the International Criminal Tribunal for the Former Yugoslavia’, 1 The 

International Journal of Transitional Justice (2007), 411–432, 415. 
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there was – and is – a tendency to see sexual violence as a ‘matter of honour’ 

and, therefore, as damaging the honour of the victim rather than as a violent 

crime.  This misconception, found also in international humanitarian law, 

leads to the assumption that sexual crimes are not as serious as other crimes 

in armed conflict. This view has played a role in the Tribunal too as in the 

Tribunal’s early days, ‘some staff within the [Office of the Prosecutor] held the 

perception that working on sexual violence cases was a “soft” or less precious 

assignment’ and that sexual violence was considered low in the hierarchy of 

crimes. ‘Most prosecutors’ working with international crimes at the time ‘[did] 

not like to prosecute rape cases’ because of their lack of competence in sexual 

violence.1164 Some lawyers in the Office of the Prosecutor preferred working 

on murder cases, and some outright avoided sexual violence cases.1165 Some 

investigators also held attitudes towards sexual violence such as ‘[s]o a bunch 

of guys got riled up after a day of war, what’s the big deal?’1166 Furthermore, 

seeing sexual violence as a ‘sexual matter’ leads to assuming that it is an 

‘opportunistic crime’ and therefore an isolated act that is essentially different 

from other crimes committed in an armed conflict. These views also existed in 

the Office of the Prosecutor, which resulted in evidentiary leads not always 

being followed or sexual violence not being included within the larger case 

theory frame. In the same corollary is the view that sexual violence can only 

be prosecuted on the international level if it is widespread, or systematic, or 

‘committed pursuant to orders’, which fails to acknowledge sexual violence as 

part of the larger criminal campaign. In such situations, there is a risk that 

sexual violence is omitted from the cases.1167 In the ICC, some sexual violence 

 
1164 Sara Sharratt, ‘Voices of Court Members: A Phenomenological Journey’ in Anne-Marie de 

Brouwer et al. (ed.), Sexual Violence as an International Crime: Interdisciplinary Approaches 

(2013, Intersentia, Cambridge), 353–369, 365. 

1165 Jarvis and Vigneswaran, supra note 946, 36–37. 

1166 Kuo, supra note 705, 305–322, 

1167 Jarvis and Vigneswaran, supra note 946, 38–40. 
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cases have also led to acquittals for reasons related to procedural matters or 

the inability to prove superior responsibility.1168 

Other factors, such as taboos related to sexual violence and the silencing of 

victims, may further prevent sexual violence from being identified in the first 

place.1169 There are also practical difficulties; for example, as a consequence of 

the armed conflict, the victims and witnesses may be scattered all over the 

world, making it challenging to track them down.1170 Moreover, it has been 

noted that sexual violence committed against men and boys may not be 

recognised as sexual violence by prosecutors and judges as its forms may differ 

from that committed against women and girls. Men and boys may also not 

disclose their experience of sexual violence or may not describe it as sexual 

violence at all.1171 It should likewise be noted in relation to the ages of children 

that defining a person’s age is not always easy. While the definition of a child 

in international law is tied to the age of the person, this does not apply in all 

cultures. In addition, reliable birth records may not be available. Challenges 

to defining age were seen, for example, in Sierra Leone, where, at least in some 

communities, maturity was defined by ‘look[ing] at your growth’, not by 

years.1172  

 
1168 See, Bemba Trial Judgement, supra note 901; Bemba Appeal Judgement, supra note 901. 

1169 See e.g., Anne-Marie de Brouwer et al. ‘Interdisciplinary Approaches to Recognizing, 

Investigating and Prosecuting Sexual Violence As an International Crime’ in Anne-Marie de 

Brouwer et al. (ed.), Sexual Violence as an International Crime: Interdisciplinary Approaches 

(2013, Intersentia, Cambridge), 3–13, 3–4; Kuo, supra note 705, 316. 

1170 Kuo, supra note 705, 311. 

1171 Oosterveld, supra note 85, 108–109, 119. Oosterveld uses as examples of unrecognised 

forms of sexual violence against men and boys ‘forced circumcision, castration, penile 

amputation and sexual mutilation.’ 

1172 See, The Prosecutor vs. Issa Hassan Sesay, Morris Kallon and Augustine Gbao, 

Prosecution Trial Brief, Case No. SCSL-04-15-T, 7 August 2008, 124, fn. 825. For determination 

of age in relation to child soldiers and its challenges, see Lubanga Trial Judgement, supra note 

4, paras 169–177; Prosecutor v. Thomas Lubanga Dyilo, Judgment on the appeal of Mr Thomas 
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Regarding violence against children specifically, one former deputy 

prosecutor of the Yugoslavia Tribunal has commented that because the CRC 

entered into force immediately before the establishment of the Yugoslavia and 

Rwanda Tribunals, ‘it was only when later courts and tribunals were 

established […] that children’s rights had become a central focus of 

international law’, which explains the Tribunals’ lack of attention to 

children.1173 However, while there is certainly truth in the statement that 

children’s rights have gained more attention in international law with the 

CRC, this explanation seems to fall somewhat short. While the Tribunals may 

have been established just a few years after the entry into force of the CRC,1174 

they existed for more than two decades; their Statutes and Rules of Procedure 

and Evidence were modified numerous times, and their case law developed 

over those decades of existence. Graça Machel’s report, which drew attention 

to crimes committed against children in armed conflict, was published in 

1996, less than two years after the first indictment in the Yugoslavia 

Tribunal1175 and one year after the opening of the Rwanda Tribunal in 1995. 

Furthermore, in the often-mentioned Kunarac case, which was one of the 

early cases of the Yugoslavia Tribunal, the Prosecutor specifically referred to 

the CRC as one of the justifications for paying attention to these crimes. The 

Kunarac case preceded many of those cases in which attention to children was 

lacking.1176 In relation to the ICTR, it has also been noted that while the 

 
Lubanga Dyilo against his conviction, Case No. ICC-01/04-01/06 A 5, 1 December 2014, paras 

186–265. 

1173 Tolbert, supra note 854, 148. 

1174 The International Criminal Tribunal for the former Yugoslavia was established in May 1993 

and the International Criminal Tribunal for Rwanda in November 1994. See United Nations 

Security Council Resolutions 827 and 955 respectively. United Nations Security Council, 

Resolution 827, U.N. Doc. S/RES/827, 25 May 1993; United Nations Security Council, 

Resolution 955, U.N. Doc. S/RES/955, 8 November 1994. The Convention on the Rights of the 

Child entered into force in September 1990. 

1175 The Prosecutor v. Dragan Nikolić, Indictment, Case No. IT-94-2-I, 4 November 1994. 

1176 Kunarac et al., Prosecutor’s Final Trial Brief, supra note 319, para. 954. 
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Tribunal often recognised rape in general because the Tribunal in general 

handled massive crimes, ‘the rape of individual women [was] largely absent 

from the record of convictions.’1177 

That there is a gap between the law and reality on the ground in relation to 

sexual violence in armed conflicts has been acknowledged before, and it has 

been argued that rather than the law lacking clarity, better implementation of 

its provisions is needed.1178 However, in my view, to comprehend this 

incoherence, we need to understand and clarify where the assumptions related 

to sexual violence come from. We need to grasp what lies beneath our beliefs 

and understandings. I do not claim that this will solve the problem, but I 

believe it will improve our understanding of why these incoherencies exist. 

I argue that there are specific factors stemming from the conceptions of 

childhood that help explain the challenges in dealing with sexual violence 

against children in armed conflicts. This chapter has shown that, despite the 

conception of the innocence and protection of children apparent on the 

surface of international law relevant to sexual violence against children in 

armed conflict, at a deeper level, the practice has not been consistent. This is 

true both in the international courts and tribunals and on the UN level in 

addressing the impunity for sexual violence committed against children. 

While some of the cases indicate simply ignorance or lack of attention to the 

issue, others show reluctance to deal with the matter. Such inconsistency is 

not surprising and is supported by Jonathan Kwik’s and Mark Drumbl’s views 

that contradicting narratives with regard to child soldiers under international 

criminal law have been applied according to different situations. That is, in 

some situations, children (and former child soldiers) have been considered 

innocent, passive and traumatised victims, whereas in others, they have been 

considered responsible for their actions.1179 Alcinda Honwana adds that child 

 
1177 Buss, supra note 80, 153. 

1178 Gaggioli, supra note 152, 533. 

1179 Kwik, supra note 1069, 156; Drumbl, supra note 129. 
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soldiers fall between conceptions of childhood: they are at the same time 

children and adults, children and soldiers, innocent and culpable.1180   

As seen in the previous chapters, a number of writers have argued that the co-

existence of the different conceptions of childhood has historically led to 

tensions in courts. There is often a significant difference between the idea of 

the innocence of childhood and protection and the reality of children who have 

faced sexual violence. As seen, inter alia, in relation to the analysis of Georges 

Vigarello in Chapter Four, history has shown that increased attention to sexual 

violence against children does not mean that, in practice, the issue is dealt 

with more coherently, let alone better. The non-recognition of sexual violence 

against children has persisted, despite moralist views toughening. As 

discussed before, the idea that crimes against children are more severe than 

those committed against adults rests on the conception of innocent childhood. 

That the courts and tribunals have failed to take the crimes committed against 

children consistently into account indicates that, despite the surface picture, 

the notion of innocence does not always prevail. 

However, that international institutions have at times either consciously or 

unconsciously left sexual violence against children aside is perhaps not as 

surprising as it may first seem. As has been discussed, the conceptions of the 

innocent, evil and developing child all enforce the idea that sexual violence 

against children is hard to prove. According to these conceptions, children 

may lie about their experience, not be ready to understand the obligations of 

giving evidence, be (at least, partly) culpable for what has happened to them 

or be retraumatised by giving evidence, making the practice unethical. 

International institutions are, as discussed, most likely to promote such 

arguments when they are likely to lead to desirable results. Therefore, if either 

sexual violence against adults or other crimes are easier to prove and more 

likely to, inter alia, lead to ending impunity, such arguments may be more 

 
1180 Alcinda Honwana, ‘Innocent et Coupables : Les enfants-soldats comme acteurs tactiques’, 

80 Politique africaine (2000), 58–78, 59–60, 73. 
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beneficial to choose. The innocent child arguments, in contrast, emerge when 

there is a particular wish to protect children or end impunity for crimes 

against children or against those most vulnerable.  

While there is a seemingly ‘strict’ attitude in the UN both in its own guidelines 

and in its general communication on sexual violence, failures to admit sexual 

violence, seek accountability for it or even support the children against whom 

the sexual violence has been committed are hard to comprehend. However, 

from the perspective of conceptions of childhood, these failures resemble a 

rather classic example of the tension between the innocent child and the evil 

child. Due to the innocent conception of childhood, sexual violence against 

children is seen as such a horrible crime resulting in such damage to 

reputation of the organisation that it has led to cases being covered up. At the 

same time, the initial ignorance of the matter – let alone the attitudes of the 

perpetrators – reflects the old stereotypes of children as fallen angels who are 

no longer entitled to protection.  

These examples reflect the inherent balancing of the innocent and evil child in 

relation to sexual violence against children in armed conflict. While on the 

surface, the innocence of childhood and its attributes are evident, I consider 

that deep – and perhaps unconscious – assumptions of the evil child persist 

in international law. This may sometimes appear as ignorance towards sexual 

violence against children, but it can also surface in more articulated forms, as 

in the case of the Rules of Procedure and Evidence, which suggest that 

children are less likely to tell the truth, or in the defence tactic of presenting 

children as fantasising about sexual violence. The Ongwen case highlights 

aspects of the complexity of the conceptions of childhood. If former, or 

current, child soldiers are considered to be faultless and passive victims who 

should not be seen as responsible for their crimes, this leads to what Drumbl 

calls ‘ethical loneliness’, leaving both child and adult victims of former or 
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current child soldiers invisible.1181 Drumbl argues that ethical loneliness and 

related impunity result in instances in which ‘the harm suffered is no less 

painful, but the characteristics of the aggressor are such that the injury 

becomes awkwardly told, feebly under-told, ignored outright or 

sensationalised.’1182  

Therefore, the conception of innocent childhood, as contradictory as it is, risks 

leaving children – and adults – who have faced sexual violence in armed 

conflict without justice. This is also a reality in domestic jurisdictions as local 

authorities argue for the innocence of child soldiers and their amnesty. While 

Ongwen’s case may seem contradictory, it also provides an example of how 

enforcing stereotypes can exclude those who do not fit the stereotype or the 

perfect victim image. Furthermore, while neither the Court nor the Prosecutor 

has completely excluded the idea of Ongwen as a protected child, they have 

chosen different arguments than those used in relation to former child soldiers 

who were considered solely victims, as in Lubanga. In Lubanga, the 

arguments on innocent childhood and continuously traumatised (former) 

child soldiers worked to end impunity, but in Ongwen’s case, denying 

continuous trauma and the continuous need for protection worked in favour 

of ending impunity as this time the former child soldier was the accused. This, 

as such, is not surprising. As Koskenniemi has pointed out, ‘The same reason 

that justifies the rule […] also justifies setting aside its wording if this is needed 

by the very rationale of the rule.’1183 

  

 
1181 Mark Drumbl, ‘Victims Who Victimise’, 4(2) London Review of International Law (2016), 

217–246, 221–222. It should be noted that Drumbl also points out that there is no one image 

that would fit all child soldiers who perpetrate crimes. While some are coerced to do so, others 

choose to do so – and yet others choose not to commit crimes. Drumbl, supra note 86, 80–82, 

85–86. 

1182 Drumbl, supra note 1181, 222. 

1183 Koskenniemi, supra note 112, Epilogue, 595. 
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7  
Sexual Violence against Children in Focus: The 

Question of Excessive Attention 
The previous two chapters have discussed how innocent childhood and its 

attributes dominate the surface of international law but how, in practice, 

tensions between the different conceptions of childhood appear on a deeper 

level. As has been described, attention to violence against children, including 

sexual violence against children, has historically appeared in waves. Arguably, 

one of these waves emerged in international law around the turn of the 

millennium when the UN and particularly the Security Council, as well as the 

ICC, started to pay special attention to sexual violence against children. In this 

chapter, I will concentrate on those moments when attention to the protection 

of children from sexual violence in armed conflicts leads to negative 

consequences. This sentence initially sounds contradictory, but, as will be 

demonstrated, overwhelming focus on the protection of children can produce 

consequences that are not necessarily expected. As discussed throughout this 

thesis, the conception of the innocent child is not without its challenges. 

Furthermore, the strict focus on children that stems from the idea of 

innocence and, therefore, from the special place of children in law may have 

practical consequences in a framework of law that is not solely intended for 

that purpose. 

The approach of this chapter is twofold. First, I will discuss the theoretical 

concerns in relation to the conception of the innocent child and the protection 

built on the conception. I consider why the conception of innocence and 

protection can be seen as creating additional structural vulnerabilities for 

children in armed conflict, particularly in relation to sexual violence. Second, 

I will discuss the concrete harms that may follow when attention concentrates 

on the protection of children and the wider spectrum of international law is 

forgotten. To do so, I consider the case law of the ICC and its efforts to ensure 

that sexual violence against so-called child soldiers by members of their own 
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forces fits under the definition of sexual violence as a war crime. I examine the 

potential harmful effects of focusing solely on ensuring maximum protection 

for children in complex court cases. Sexual violence against child soldiers does 

not fit into the international criminal framework as well as the crime of the 

recruitment and use of children. Therefore, the prosecution of sexual violence 

cases has revealed the challenges of focusing on crimes against children only 

and losing sight of the larger picture. 

7.1 The Vulnerability of Children and Sexual Violence in 
Armed Conflict 
When there is a wish to draw attention to the horrors of sexual violence against 

children, this is often done through the discourse of the ‘innocence of 

childhood’.1184 In Chapter Three, I discussed how the emphasis on the 

vulnerability of childhood and, therefore, on the innocent conception of 

childhood has been argued as making children more vulnerable. As has been 

explained, there are different kinds of vulnerabilities. While it is clear that 

children are biologically vulnerable and dependent on adults to different 

degrees, depending on their age, this biological vulnerability is distinct from 

their structural vulnerability. The argument is then that the structural 

vulnerability of children increases when their vulnerability is emphasised. 

This argument has been made, inter alia, by Joanne Faulkner, David Archard 

and Jonathan Herring, who consider that when children are presented as 

innocent, weak and vulnerable, they become the ideal catch for those who 

want to prey on the qualities attached to this conception.1185 It has, therefore, 

been argued that approaching children through their innocence, vulnerability 

and weakness has ‘drenched [children] in sexuality’ rather than constructing 

them as asexual beings.1186  Indeed, this may also be true, to some extent, in 

relation to sexual violence against children in armed conflicts. It is easy to hear 

 
1184 Herring, supra note 492, 23. 

1185 Faulkner, supra note 473; Archard, supra note 91; Herring, supra note 492. 

1186 Faulkner, supra note 473, 83. 
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resonances of this in the view of a peacekeeper who explains the sexual 

violence he has committed in the ‘colonial spirit’ and as the ‘white man getting 

what he wants.’ Faulkner has argued that innocent vulnerability ‘is attractive 

within a culture that frames sexual relations in terms of conquest of the less 

powerful by the stronger’.1187  

It is true that opportunistic rape takes place in armed conflicts too, taking 

advantage of the possible lack of law enforcement.1188 However, what needs to 

be considered here is that sexual violence is not a sexual act or an act of lust. 

Instead, it is the use of power and a form of subordination.1189 In the words of 

Ruth Seifert, ‘rape, [here, in armed conflict specifically,] is not an aggressive 

manifestation of sexuality, but rather a sexual manifestation of aggression.’1190 

Hence, while sexual violence in armed conflict can sometimes be 

opportunistic, it is part of the system of violence and is used to humiliate and 

demoralise, as well as to destroy communities.1191  

In relation to the argument regarding children’s vulnerability, this impact of 

wartime sexual violence on community is especially important. Sexual 

violence, particularly if committed in public, is also considered a means of 

‘communicating to the rest of the community, of spreading fear and 

vulnerability throughout the area’.1192 It has been argued that in these 

situations, rape is used to communicate ‘from man to man’ and to the whole 

community through the old stereotype (and myth) that in war men protect the 

vulnerable – namely, the women and children – as well the whole 

 
1187 Faulkner, supra note 473, 45; See also Kitzinger, supra note 446, 79–80. 

1188 Kelly Dawn Askin, ‘A Decade of the Development of Gender Crimes in International Courts 

and Tribunals: 1993 to 2003’ 11 Human Rights Brief (2004), 16–19, 16. 

1189 UN Action, UN Action Against Sexual Violence in Conflict: Stop Rape Now (2007) 

(hereinafter Stop Rape Now); Bassiouni and McCormick, supra note 30, 3. 

1190 Seifert, supra note 730, 55. 

1191 Stop Rape Now, supra note 1189; Bassiouni and McCormick, supra note 30, 3. 

1192 Sivakumaran, supra note 12, 268–269. 
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community.1193 When men fail to do that, rape becomes a ‘symbolic expression 

of the humiliation of the male opponent.’1194 At the same time, the whole 

community is informed of the inability of the men to protect them.1195 With 

such logic behind wartime rape, the most influential attack is on those who 

are in the most vulnerable position and seen as the most important to protect. 

Under the conception of the innocent child, children occupy this place and are 

seen as the most vulnerable not only physically but also structurally. 

Therefore, following this logic, the innocent conception of childhood would 

make the child more vulnerable to sexual violence in armed conflict when the 

motive behind the violence is to hurt society through those who are the most 

innocent, the most protectable. This would explain the seemingly senseless 

sexual violence with which small children are raped in front of their 

parents.1196 It is also worth noting that, as discussed in Chapter Three, 

depriving children of knowledge of everything sexual or presenting sexuality 

only in a negative light to protect their innocence may prevent children from 

talking about the sexual violence they have faced. In general, sexual violence 

in armed conflict is an issue typified by silences and taboos. If children are 

kept unknowing because of their ‘innocence’, it will contribute to these 

silences and potentially preclude action taken against sexual violence. It is also 

important not to see children as a homogenous group. The range for being 

considered a child is wide and varies from infants to adolescents. It is clear 

that children at the different ends of the scale have different capacities and 

needs, which should be taken into account accordingly. 

 
1193 Seifert, supra note 730, 59. See also, Sivakumaran, supra note 12, 269. 

1194 Seifert, supra note 730, 59. 

1195 Ibid., 59; See also, Sivakumaran, supra note 12, 269. 

1196 See, e.g., Akayesu Trial Judgement, supra note 146, para. 416; Bemba Transcript of 12 

November 2014, supra note 901, 24, lines 11–16. 
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7.2 The Perils of Emphasised Focus on Sexual Violence 
Against Children 
Writing the above heading seems contradictory and even wrong. Instinctively, 

one thinks that an increased focus on sexual violence against children, 

including in atypical situations from the perspective of international 

humanitarian law, is solely something to be welcomed. In this section, I 

discuss the challenges that have emerged when attention has been turned 

entirely to children and the bigger picture of international humanitarian law 

has been pushed to the background. This has been a result of the wish to 

stretch the law to cover situations that it has not been seen traditionally to 

cover. 

As discussed in earlier parts of this thesis, the protection of children from 

sexual violence in armed conflicts has become topical in the past few decades. 

This has also widened the scope of the sexual crimes under investigation. 

While the Yugoslavia and Rwanda Tribunals concentrated on sexual violence 

committed by the opposing or ‘enemy’ forces, armed conflicts that have 

involved the use of child soldiers on a wide scale have brought yet another 

question of sexual violence into discussion: the sexual violence committed by 

members of the same armed force or group against the child soldiers of the 

same party. From the moral point of view, it is crystal clear that sexual violence 

against all children, regardless of the children’s status and who the 

perpetrators are, should be prohibited and perpetrators should face 

consequences for their actions. However, from a legal point of view, the 

situation becomes more difficult. This is not to say that all sexual violence in 

armed conflict should not be prohibited in international law – once again, the 

answer to this is affirmative. Rather, the question concerns what kind of 

interpretations of the existing law, in particular international humanitarian 

law, we can make to ensure that it covers all types of sexual violence 

committed against children in armed conflict without risking tampering with 

some of its core concepts.  
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This discussion follows from the fact discussed in Chapter Two that 

traditionally international humanitarian law has been considered to protect 

those who do not or no longer participate in hostilities and who are at the 

hands of ‘the enemy’. Therefore, the logic and most rules of international 

humanitarian law have been adjusted to this setting.1197 This is also reflected 

in international criminal law through the concept of war crimes, which are 

grave breaches and serious violations of international humanitarian law. 

Children who are child soldiers and against whom sexual violence is 

committed by their own side are not, prima facie, neither not or no longer 

participating in hostilities nor at the hands of the enemy side. Therefore, 

sexual violence against child soldiers in armed conflict does not easily fit 

under the concept of war crimes. However, this precise question has been 

faced recently in international criminal law and has led to several attempts to 

find ways to fit it within the parameters of war crimes.  

The issue came up first in the SCSL as the phenomenon of sexual slavery and 

forced marriages in relation to association with armed forces and groups was 

widespread in the armed conflict in Sierra Leone. However, the SCSL did not 

take a stance on whether sexual violence can be considered to be included 

under the definition of using children under the age of 15 to participate 

actively in hostilities.1198 When the SCSL dealt with sexual violence committed 

against girls abducted by armed groups, it did not identify the children as child 

soldiers but referred to them mostly as women and girls, again avoiding the 

difficult discussion on the status of the children.1199 When discussing the 

 
1197 It should be noted that the provisions on recruitment and use of children in armed conflict 

are an exception of this. 

1198 Jørgensen, supra note 9, 659. 

1199 Taylor Trial Judgement, supra note 793, paras 871–1207; See also, AFRC Trial Judgment, 

supra note 793, paras 966–1188; Prosecutor v. Alex Tamba Brima, Brima Bazzy Kamara and 

Santigie Borbor Kanu, Appeal Judgment, SCSL-04-16-A, 22 February 2008, paras 175–203. 

The Trial Chamber in Taylor did occasionally note that some of the girls were soldiers, but it 

did not analyse this fact in relation to whether sexual violence could be committed against them 
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question of violence committed against members of the same force – in this 

case, killing of members of the same party – the SCSL came to the conclusion 

that ‘the law of armed conflict does not protect members of armed groups from 

acts of violence directed against them by their own forces’1200 because  

[t]he law of international armed conflict was never intended to 

criminalise acts of violence committed by one member of an armed 

group against another, such conduct remaining first and foremost the 

province of the criminal law of the State of the armed group concerned 

and human rights law. In our view, a different approach would constitute 

an inappropriate re-conceptualisation of a fundamental principle of 

international humanitarian law. We are not prepared to embark on such 

an exercise.1201 

The SCSL, therefore, avoided analysing these questions in depth. However, 

soon after, the same question arose in the ICC. Over the years, the ICC has 

tackled the question from several directions.1202 

 
under premises of war crimes. Taylor Trial Judgement, supra note 793, paras 1453–1456, 1507, 

1509; See also, Grey, supra note 89, 608. 

1200 RUF Trial Judgment, supra note 793, para. 1451. 

1201 Ibid., para. 1453; See also paras 1455, 1457. The view of the Trial Chamber has been criticised 

by Jann K. Kleffner who concludes that the analysis of the Chamber was ‘sweeping and 

unqualified’. Jann K. Kleffner, ‘Friend or Foe? On the Protective Reach of the Law of Armed 

Conflict’, in Mariëlle Matthee, Brigit Toebes and Marcel Brus (eds), Armed Conflict and 

International Law: In Search of the Human Face: Liber Amicorum in Memory of Avril 

McDonald (2013, Asser Press, The Hague), 285–303, 291. 

1202 The discussion in the following section concerns earlier cases in the International Criminal 

Court (ICC). It is worth noting that the ICC was also more recently confronted with the question 

of sexual crimes committed against those abducted into an armed group – namely, the Lord’s 

Resistance Army in Uganda in the case of Dominic Ongwen. In that case, the ICC seemingly 

considered the abducted persons to be civilians and did not discuss their status of protection 

further. Prosecutor v. Dominic Ongwen, Trial Judgement, Case No. ICC-02/04-01/15, 4 

February 2021, paras 3021-3087. The Court did not raise the question of status directly in 

relation to sexual violence but in discussion on torture, where it noted that 
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7.2.1 The Case of Lubanga and the Question of Direct and Active 
Participation in Hostilities 
The first time the question came up was the very first case in the ICC: the 

Lubanga case. As seen earlier, while the Lubanga charges did not include 

sexual violence, despite this, the issue continued to resurface during the trial. 

The Judgement itself avoided discussion on whether sexual violence could be 

considered to constitute the use of children to actively participate in 

hostilities,1203 which, in this case, was the only considerable avenue as sexual 

violence itself was not included in charges. However, one of the judges, 

Elizabeth Odio Benito, disagreed on this and filed a dissenting opinion, in 

which she argued that sexual violence should have been included under the 

acts constituting ‘use to participate actively in the hostilities’ because 

concluding otherwise would make ‘this critical aspect of the crime 

invisible’.1204 She continued by stating that the ‘[i]nvisibility of sexual violence 

in the legal concept leads to discrimination against the victims of enlistment, 

conscription and use who systematically suffer from this crime as an intrinsic 

part of the involvement with the armed group’.1205 Further, she argued that 

 
[c]onsidering in particular the circumstances of their abduction, as well as of their 

stay within the LRA, and more specifically in Dominic Ongwen’s household, the 

Chamber is also satisfied that P-0101, P-0214, P-0226 and P-0227 were civilians at 

the relevant time. Accordingly, the Chamber finds that the third element of torture 

as a war crime, pursuant to Article 8(2)(c)(i) of the Statute, i.e. that the persons on 

whom pain or suffering was inflicted were either hors de combat, or were civilians, 

medical personnel, or religious personnel taking no active part in the hostilities, is 

also met. 

Ibid., para. 3031. 

1203 The Trial Chamber stated that even if sexual violence could be considered to fulfil the 

criteria of ‘using [children under the age of 15] to participate actively in hostilities’, because the 

relevant facts were not included in the Decision on the Confirmation of Charges, it was not 

permissible for the Chamber to base the decision solely on evidence heard during the trial. 

Lubanga Trial Judgement, supra note 4, para. 630; See also, Jørgensen, supra note 9, 679. 

1204 Lubanga Trial Judgement, supra note 4, Odio Benito dissenting opinion, paras 16–19. 

1205 Ibid. 
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when analysing the risk for children associated with armed groups – the factor 

that the majority used to determine whether an act should be considered as 

contributing to actively participating in hostilities – the risk comes not only 

from the enemy but ‘also from within the same armed group’.1206 While 

indicating that sexual crimes could – and perhaps should – be prosecuted 

separately under the Rome Statute,1207 Judge Odio Benito then argued that 

sexual violence against children should be considered as constituting a crime 

of using children under the age of 15 years to actively participate in 

hostilities.1208 She based this view on the idea that the Rome Statute, 

international treaties and international customary law ‘seek to protect 

children under the age of 15 from the multiple and different risks which they 

are subject to in the context of any armed conflict, such as ill treatment, sexual 

violence and forced marriages’.1209 The emphasis she placed on the issue 

makes clear that Judge Odio Benito considered that prosecuting sexual 

violence against children was of particular importance.  

While Judge Odio Benito did not bring this up, at the core of the question of 

the use of children in hostilities is the meaning of the term ‘use to participate 

actively in hostilities’, as found in the Rome Statute. What makes the 

interpretation of the term particularly important is its close relation – and 

perhaps identical meaning – to the international humanitarian law term 

‘direct participation in hostilities’. ‘Direct participation in hostilities’ is the 

concept that qualifies the persons who can be lawfully targeted in hostilities 

under international humanitarian law. Whether the two terms have the same 

meaning is not clear to date. Before the Lubanga Judgement, the SCSL had 

arrived at differing conclusions on the meaning of the term. In the AFRC case, 

the Court stated that ‘[a]ny labour or support that gives effect to, or helps 

 
1206 Ibid. 

1207 Ibid., para. 20. 

1208 Ibid., para. 17. 

1209 Ibid., para. 6. It is worth pointing out here that they do not do so specifically in relation to 

the provisions on child soldiers but in other provisions. 
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maintain, operations in a conflict constitutes active participation’,1210 whereas 

in the RUF case, it considered that active participation in hostilities meant 

effectively the same as direct participation in hostilities.1211 Therefore, a wide 

interpretation of the term should be avoided. 

Since the Lubanga Judgement, writers and commentators have presented 

differing views on the meaning and synonymity of these terms. Some writers 

have indicated that these two terms should be considered to have the same 

meaning. This argument has, inter alia, been based on the equally 

authoritative French text of the Geneva Conventions, which does not make a 

difference between the terms of active and direct participation in hostilities 

that can be found in the English text but instead uses the term ‘participation 

directe aux hostilités’ throughout.1212 A further argument that the terms 

 
1210 AFRC Trial Judgment, supra note 793, para. 737. This was also quoted in the Lubanga Trial 

Judgement, supra note 4, para. 624. This interpretation has later been commented to be 

problematic because of its breath. See, Sivakumaran, supra note 76, 318. 

1211 The Trial Chamber of the Court noted that ‘an overly expansive definition of active 

participation in hostilities would be inappropriate as its consequence would be that children 

associated with armed groups lose their protected status as persons hors de combat under the 

law of armed conflict’ and that children who are considered to actively participate in hostilities 

become legitimate military targets. RUF Trial Judgment, supra note 793, para. 1723; See also, 

Jørgensen, supra note 9, 683; Rodenhäuser, supra note 9, 179–180.  

1212 Sylvain Vité, ‘Between Consolidation and Innovation: The International Criminal Court’s 

Trial Chamber Judgment in the Lubanga Case’ in T.D. Gill et al. (eds), Yearbook of 

International Humanitarian Law (2012, T.M.C. Asser Press, The Hague), 61–85, 78; See also, 

Jørgensen, supra note 9, 683–684; Matthew Happold, ‘Child recruitment as a crime under the 

Rome Statute of the International Criminal Court’ in José Doria, Hans-Peter Gasser, M. Cerif 

Bassiouni (eds) The Legal Regime of the International Criminal Court, Essays in Honour of 

Professor Igor Blishchenko (2009, Nijhoff, Leiden/Boston), 579–607. See also, Alison Smith, 

‘Child Soldiers (Recruitment and Use in Armed Conflict)’, in Antonio Cassese (ed.), The Oxford 

Companion to International Criminal Justice (2009, Oxford University Press, Oxford), 261–

262, 262 which states that ‘[d]espite the illegality of child recruitment, once a child has been 

conscripted or enlisted or is being used to participate actively in hostilities, that child becomes 

a combatant for the purposes of international humanitarian law’; With regard to the identical 

meaning of the two terms, see also, Nils Melzer, Interpretive Guidance on the Notion of Direct 
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should be interpreted identically can be made based on argumentation against 

the fragmentation of international law and silos of terminology in different 

frameworks of it – in this case, in fields as close to each other as international 

humanitarian law and war crimes in international criminal law.1213 As 

international humanitarian law and the concept of war crimes are inherently 

connected, defining terms that can be considered identical differently 

depending on the field or institution in which the interpretation is made would 

create significant problems in applying and interpreting law in real life as the 

boundaries of the applicable rules would not be clear. However, it has also 

been argued, based, inter alia, on the travaux preparatoirés of the Rome 

Statute, that at least the term ‘to participate actively’ has a different meaning 

from direct and active participation in hostilities because the travaux 

preparatoirés indicate that the drafters of the Statute intended to differentiate 

between the two terms.1214  

The academic debate on the meaning of the terms has been conducted after 

the Judgement and whether a conclusion on the meaning of the terms one way 

or another may be reached one day is irrelevant from the perspective of my 

argument. Instead, it should be noted here that when Judge Odio Benito wrote 

her dissenting opinion, a general understanding of the meaning of the terms 

did not exist. Considering this and the fact that the SCSL had earlier indicated 

that the terms would essentially have the same meaning, it is rather surprising 

that Judge Odio Benito did not enter into a discussion on the relation of these 

terms in her Dissenting Opinion.1215 To define the term ‘to participate actively 

 
Participation in Hostilities Under International Humanitarian Law (2009, ICRC, Geneva), 

43. 

1213 Koskenniemi, supra note 167, 34. 

1214 Rodenhäuser, supra note 9, 180; See also, Graf, supra note 1038, 961. 

1215 It should be noted, however, that this was not solely dependent on Judge Odio Benito, 

though her view with regard to sexual violence is the relevant one. The Trial Chamber in 

Lubanga made a similar sweeping conclusion that they would have a differing meaning, without 

explicitly explaining why. Lubanga Trial Judgement, supra note 4, para. 627. 
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in hostilities’, she referred only to soft law instruments providing wide 

definitions of ‘child soldiers’.1216 In omitting this discussion, Judge Odio 

Benito, in her as such laudable quest to acknowledge girl soldiers and their 

experiences and in trying to provide protection for as many children as 

possible,1217 either ignored or missed the wider meaning of the terminology.  

To bypass the conversation on the meanings of the terms was a controversial 

and potentially dangerous route, considering the possibility that actively 

participating in hostilities could have the same meaning as direct participation 

in hostilities. As Nina H. B. Jørgensen has observed, even if the analysis on 

the concept of active participation in the context of war crimes may have 

‘broken loose from its humanitarian law roots’ and concentrates more on the 

risk to children than their role in hostilities, this does not remove the danger 

that children considered to be actively participating in hostilities become 

legitimate targets.1218 Therefore, instead of increasing the protection for 

children being used as sexual slaves by armed forces or groups, Judge Odio 

Benito’s view potentially implies that children who face sexual violence 

committed by perpetrators on their own side could potentially become 

legitimate military targets. Therefore, the as such very welcome attention to 

sexual violence against children in armed conflict had potentially unexpected 

and unwanted results; it led to a situation in which the wider consequences of 

the argumentation have been either forgotten or side-lined. Adding to the 

challenges of Judge Odio Benito’s view that sexual violence could be 

incorporated under the definition of using children to actively participate in 

hostilities is that this view has been seen as possibly violating the principle of 

legality.1219 The principle of legality provides that individuals cannot be held 

criminally responsible for acts that were not considered a crime at the time of 

 
1216 Lubanga Trial Judgement, supra note 4, Odio Benito dissenting opinion, para. 6, fn. 2 

1217 Ibid., paras 7, 21. 

1218 Jørgensen, supra note 9, 683–684. 

1219 Grey, supra note 89, 607; See also, Jørgensen, supra note 9, 679–684. 
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their commission. This is confirmed in the Rome Statute in relation to the 

jurisdiction of the Court.1220 Bypassing core principles of criminal law, such as 

the principle of legality, in the name of protecting children does not strengthen 

the credibility of the Court. 

7.2.2 The Case of Ntaganda and the Question of Crimes Committed by 
Members of the Same Force 
The ICC also dealt with sexual violence against child soldiers in the case of 

Bosco Ntaganda. Like Lubanga, the case is related to the situation in the 

Democratic Republic of Congo. Holding a similar position to Thomas 

Lubanga, Bosco Ntaganda was a commander of the Force Patriotique pour la 

Liberation du Congo as the Deputy Chief of Staff and a commander of 

operations of the armed group. As with Lubanga, sexual crimes were not 

included in the first Arrest Warrant against Ntaganda.1221 However, this 

changed as sexual violence was added to the second Arrest Warrant issued in 

2012.1222 This Warrant included sexual violence against both adults and 

children but did not include a specific mention of sexual violence against child 

soldiers. The issue arose when the charges were confirmed in 2014 when 

Ntaganda was charged with rape and sexual slavery both against civilians and 

child soldiers, among other crimes.1223  

 
1220 Rome Statute, supra note 150, Art. 22. Article 22 notes that ‘in case of ambiguity, the 

definition shall be interpreted in favour of the person being investigated, prosecuted or 

convicted’; See also, Grey, supra note 89, 607. 

1221 The first arrest warrant against Ntaganda was issued in 2006 and he voluntarily 

surrendered in 2013 after a second arrest warrant in 2012. Therefore, his trial begun only when 

Lubanga had already been convicted on trial. Prosecutor v. Bosco Ntaganda, Warrant of Arrest, 

Case No ICC-01/04-02/06, 24 August 2006; Grey, supra note 89, 609. 

1222 Prosecutor v. Bosco Ntaganda, Decision on the Prosecutor's Application under Article 58, 

Case No. ICC-01/04-02/06, 13 July 2012. 

1223 Prosecutor v. Bosco Ntaganda, Confirmation of Charges, Case No ICC-01/04-02/06, 9 

June 2014; See also, Jennifer Tridgell, ‘Prosecutor v Ntaganda: The End of Impunity for Sexual 

Violence Against Child Soldiers?’, 23 Australian International Law Journal, (2017), 153–162, 

154. 
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This again placed the question of sexual violence committed in an intra-party 

context on the agenda of the Court. This time, the question was not whether 

sexual violence can constitute an act of use of child soldiers as in Lubanga but 

whether intra-party sexual violence is to be considered a war crime.1224 As 

discussed in Chapter Two, war crimes are traditionally considered ‘violations 

of international humanitarian law that are criminalized under international 

law’1225 and grave breaches or serious violations of international humanitarian 

law;1226 The view of the SCSL, for example, had been that intra-party violence 

could not be considered a war crime. At the core of this discussion is who the 

persons protected under international humanitarian law are. As also noted 

earlier, international humanitarian law is a field of international law that 

protects those who do not or no longer participate in hostilities and regulates 

the means and methods of warfare. The protection provided by international 

humanitarian law has not traditionally been seen as extending to those 

directly participating in hostilities or to intra-party violence.1227 The question 

to tackle in the Ntaganda case, therefore, was whether it is a war crime to 

 
1224 As under Article 8(2)(b)(xxii) in relation to international armed conflicts and/or Article 

8(2)(e)(vi) in relation to non-international armed conflicts of the Rome Statute, supra note 150. 

1225 Cottier, supra note 180, 304. 

1226 See e.g., Tadić Decision on the Defence Motion, supra note 181, para. 94; Ambos, supra 

note 181, 117; Cryer et el., supra note 181, 267; Cottier, supra note 180, 304; van der Wilt, supra 

note 181, 1113–1128; Werle and Jessberger, supra note 181, Principles of International 

Criminal Law (2014, Oxford University Press, Oxford), para. 1060–1064. 

1227 See, e.g., Antonio Cassese, Cassese’s International Criminal Law (2013, Oxford University 

Press, Oxford), 66-67. This was also the view of the Defence of Ntaganda, who argued from the 

beginning that prosecution for the crimes of rape and sexual slavery against the child soldiers 

was not within the jurisdiction of the Court as it would be a violation of the principle of legality 

because ‘[i]nternational humanitarian law is not intended to protect combatants from crimes 

committed by combatants within the same group. These crimes come under national law and 

human rights law’. Prosecutor v. Bosco Ntaganda, Transcript ICC-01/04-02/06-T-10-Red-

ENG, 13 February 2014, 27, lines 22–25. Prosecutor v. Bosco Ntaganda, Conclusions écrites de 

la Défense de Bosco Ntaganda suite à l’Audience de confirmation des charges Origine, Version 

publique expurgée, Case No. ICC-01/04-02/06, 14 April 2014, paras 250–263. 
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commit sexual violence against child soldiers, of whom at least some directly 

participate in hostilities and when such violence is committed by the own 

forces of the child soldiers. The aim of the Court seems to have been to ensure 

that sexual violence against children would not go unpunished. The Court 

discussed this on three occasions, with a different conclusion reached each 

time. Each of these decisions has raised serious questions in relation to wider 

understandings of international humanitarian law and the relationship 

between international humanitarian law and war crimes. Next, I will discuss 

the challenges of these decisions and judgements in the context of 

international humanitarian law in particular. 

7.2.2.1 View of the Pre-Trial Chamber 

The question came first in front of the Court in the pre-trial phase. In its 

analysis, the Pre-Trial Chamber applied the Common Article 3 applicable in 

non-international armed conflicts that applies to those ‘[p]ersons taking no 

active part in the hostilities.’1228 Therefore, the Chamber had to consider 

whether those child soldiers against whom the sexual violence was committed 

were hors de combat. The pre-trial chamber argued that child soldiers only 

lose their protection provided by international humanitarian law for the 

duration of their ‘direct/active participation in hostilities’.1229 In the view of 

the Chamber, those children subject to sexual violence ‘cannot be considered 

to have taken active part in hostilities during the specific time when they were 

subject to acts of sexual nature’ as the nature of the crimes, including 

ownership in relation to sexual slavery, ‘logically preclude active participation 

in hostilities at the same time’.1230 While this approach has been seen by some 

 
1228 I-IV Geneva Convention, supra note 170, Common Art. 3; Prosecutor v. Bosco Ntaganda, 

Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges of the 

Prosecutor Against Bosco Ntaganda, ICC-01/04-02/06-309, 9 June 2014 (hereinafter 

Ntaganda Decision on the Charges), para. 77. 

1229 Ntaganda Decision on the Charges, supra note 1228, para. 79. 

1230 Ntaganda Decision on the Charges, supra note 1228, para. 79. 
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commentators as the Court’s best approach to the question,1231 the decision of 

the Chamber included unresolved key questions. In particular, it did not take 

into account the concept of ‘continuous combat function’, 1232 which should be 

relevant in the analysis of members of armed groups and their loss of 

protected status. 

The Pre-Trial Chamber considered that direct participation in hostilities has 

to be ‘assessed in light of’ the prohibition of their recruitment and cannot be 

decided solely based on their ‘mere membership’ in an armed group. In the 

Chamber’s view, this ‘would contradict the very rationale underlying the 

protection afforded to such children against recruitment and use in 

hostilities’.1233 Yet the Chamber did not explain on what sources, if any, it 

based this view. Therefore, the pre-trial chamber completely dismissed the 

discussion on what actually constitutes membership in an armed group in a 

non-international armed conflict and what consequences this membership 

has.1234 Unlike membership in armed forces, membership in an armed group 

in non-international armed conflict is not defined in international 

 
1231 Kevin Jon Heller, ICC Appeals Chamber Says A War Crime Does Not Have to Violate IHL, 

OpinioJuris, 15 June 2017, available at http://opiniojuris.org/2017/06/15/icc-appeals-

chamber-holds-a-war-crime-does-not-have-to-violate-ihl/, last visited 11 February 2022, and 

following discussion; Grey, supra note 89, 601–621. 

1232 Yvonne McDermot, ‘ICC Extends War Crimes of Rape and Sexual Slavery to Victims from 

Same Armed Forces as Perpetrator’, Intlawgrrls, 5 January 2017, available at 

https://ilg2.org/2017/01/05/icc-extends-war-crimes-of-rape-and-sexual-slavery-to-victims-

from-same-armed-forces-as-perpetrator/, last visited 23 November 2021; Rodenhäuser, supra 

note 9, 182-184. 

1233 Ntaganda Decision on the Charges, supra note 1228, para. 78. 

1234 In its view, the Chamber seems to suggest that despite the children being members of an 

armed group, the status of children should be qualified by what they are doing at the precise 

moment (that is, whether they are taking direct/active part in hostilities). By directly referring 

to the membership in the armed group, the Chamber did not seem to suggest that it considered 

children to be civilians directly participating in hostilities. 
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humanitarian law nor in domestic law.1235 However, there is a compelling 

argument that members of armed groups do not regain their protected status 

during membership.1236 This is based on what the ICRC calls the ‘continuous 

combat function’. The term was developed based on the views of the expert 

meetings held in relation to the question of direct participation in hostilities. 

The purpose of the continuous combat function is to ensure that the principle 

of distinction is not undermined.1237  

According to the view of the ICRC, ‘organized armed groups constitute the 

armed forces of a non-State party to the conflict and consist only of individuals 

whose continuous function it is to take a direct part in hostilities’, which 

means that they have a continuous combat function.1238 While it has been 

 
1235 Gloria Gaggioli, ‘Targeting Individuals Belonging to an Armed Group’, 51(3) Vanderbilt 

Journal of Transnational Law (2018), 901–918, 904. 

1236 For example, Gloria Gaggioli has noted that ‘the prevailing view among IHL specialists and 

states 

is that in [a non-international armed conflict], members of an organized nonstate armed group 

may be targeted and killed in a similar way as members of state armed forces.’ Ibid., 902. 

1237 Melzer, supra note 1212, 28. That members of armed groups can be attacked for the 

duration of their membership in that group and that they are not subject to constant 

direct/active participation in hostilities analysis has also received support from States. 

However, the United States, for example, understands membership in an armed group in a 

wider sense than the ICRC. United States Department of Defense, Department of Defense Law 

of War Manual (2015, updated December 2016) (hereinafter US Law of War Manual), 5.7.1; 

5.7.3. This different view is in particular due to a difference in understanding what constitutes 

direct participation in hostilities. The principle of distinction in international humanitarian law 

means that the participants in an armed conflict must at all times make a distinction between 

civilians and combatants/members of armed forces or groups and civilian objects and military 

objects. They can only direct operations against combatants/members of armed forces or 

groups and military objects. 

1238 Melzer, supra note 1212, 27. In the view of the ICRC, the concept of continuous combat 

function is, therefore, tied to direct participation in hostilities. On when an individual is 

participating directly in hostilities, see the whole study above; See also, Public Committee 

Against Torture in Israel v. Government of Israel (Targeted Killings), HCJ 769/02, 13 

December 2006, para. 35; Michael N. Schmitt, ‘The Interpretive Guidance on the Notion of 
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argued that there seems to be a lack of clarity regarding membership in armed 

groups, such as in relation to integration through formal process,1239 age or 

forcible recruitment has not been seen as a criterion to exclude continuous 

combat function.1240 Following this interpretation, a person cannot be a 

member of an armed group and not have a continuous combat function. 

Therefore, any member of an armed group would lose their protection from 

attack for the duration of their membership in the armed group,1241 and, 

therefore, analysis of their current status at the time of sexual violence was 

committed would be irrelevant.1242 

 
Direct Participation in Hostilities: A Critical Analysis’, 1 Harvard National Security Journal, 

5–44. It should be noted that in the view of the ICRC, the continuous combat function applies 

only to those whose main task is to participate in combat. All those persons who contribute to 

the general war effort but are not considered as taking direct part in hostilities are not, for the 

purposes of international humanitarian law, seen as members of the armed group. Therefore, 

this issue would not arise in cases in which a child has only spontaneously and sporadically 

taken up arms as such a child would be considered a civilian. At the same time, this would mean 

that these children would not be considered members of armed groups because continuous 

combat function is, in the view of the ICRC, a condition for membership. According to the ICRC, 

that an individual has a continuous combat function can be – but is not necessarily – ‘openly 

expressed through the carrying of uniforms, distinctive signs, or certain weapons’, or it can be 

‘identified on the basis of conclusive behaviour’. Melzer, supra note 1212, 34–35. 

1239 Kenneth Watkin, ‘Opportunity Lost: Organized Armed Groups and the ICRC “Direct 

Participation in Hostilities” Interpretative Guidance’, 42 New York University Journal of 

International Law and Politics, 641–696, 657. 

1240 Melzer, supra note 1212, 60; Rodenhäuser, supra note 9, 184; See also, US Law of War 

Manual, supra note 1237, 167, stating in relation to treatment of child soldiers that ‘whether a 

civilian is considered to be taking a direct part in hostilities does not depend on that person’s 

age.’ 

1241 See Prosecutor v. Tihomir Blaškić, Appeals Judgement, Case No. IT-95-14-A, 29 July 2004, 

para. 114 stating that ‘[i]f he is indeed a member of an armed organization, the fact that he is 

not armed or in combat at the time of the commission of crimes, does not accord him civilian 

status.’; See also, Yoram Dinstein, Non-International Armed Conflicts in International Law 

(2014, Cambridge University Press, Cambridge), 61. 

1242 See also, Dinstein, supra note 1241, 61. 
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In many regards, it is easy to consider the approach of the pre-trial chamber 

best from the perspective of the children. With regard to many of those 

children against whom sexual violence was committed, the question of 

whether they had a continuous combat function would not arise as they were 

simply providing ‘cooking and love services’,1243 which would not, in the 

ICRC’s view, contribute to continuous combat function or to membership in 

an armed group.1244 However, the girls in the Force Patriotique pour la 

Liberation du Congo most likely also participated in fighting.1245 It is these 

girls – and potentially boys who may hold similar dual roles – with regard to 

whom the question becomes challenging. Furthermore, while the Court seems 

to apply an even narrower perspective on direct participation in hostilities 

than the ICRC, the ICRC’s view of the continuous combat function, stemming 

from its interpretation of the definition of direct participation in hostilities, 

has also been criticised from a military perspective. It has been seen as too 

narrow1246 and because of this as distorting the balance between  principles of 

 
1243 Prosecutor v. Bosco Ntaganda, Confirmation of Charges, Case No ICC-01/04-02/06, 9 

June 2014, para. 82; McDermot, supra note 1232; Rodenhäuser, supra note 9, 185. 

1244 Melzer, supra note 1212. 

1245 McDermot, supra note 1232. 

1246 On the interpretation being too narrow, see e.g., E. Corrie Westbrook Mack and Shane R. 

Reeves, ‘Tethering the Law of Armed Conflict to Operational Practice: Organized Armed Group 

Membership in the Age of ISIS’, 36(6) Berkeley Journal of International Law (2018), 334–361; 

Schmitt, supra note 1238, 5–44; Watkin, supra note 1239; Bill Boothby, ‘And for Such Time as: 

The Time Dimension to Direct Participation in Hostilities’, 42(3) New York University Journal 

of International Law and Politics (2010), 741-768; For opposing views on the continuous 

combat function and loss of status as civilians, see, United Nations General Assembly, Report 

of the Special Rapporteur on extrajudicial, summary or arbitrary executions, Philip Alston, 

Addendum, Study on targeted killings, A/HRC/14/24/Add.6, 28 May 2010, paras 65–66 

stating that ‘the ICRC’s Guidance raises concern from a human rights perspective  because of 

the “continuous combat function” (CCF) category of armed group members who  may  be  

targeted  anywhere,  at  any  time […] but  the  creation  of  CCF  category  is,  de  facto,  a  status  

determination  that  is questionable  given  the  specific  treaty  language  that  limits  direct  

participation  to  “for  such   time” as opposed to “all the time.” […] Creation of the CCF category 
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military necessity and humanity in international humanitarian law,1247 even – 

despite aiming for the opposite – causing challenges to the principle of 

distinction by ‘[eroding] the validity of civilian status’.1248 It has also been 

argued that too narrow an interpretation will work negatively towards the 

equality of belligerents, considering that membership in national armed 

forces also includes supporting staff.1249  

The problem is not that it would be impossible to arrive at the conclusion of 

the pre-trial chamber. The problem is the Chamber’s thin analysis, which does 

not even touch upon the basis of membership in an armed group.1250 

Considering the differing views on whether the concept of continuous combat 

function should be applied to armed groups, there may be room to arrive at 

the conclusion that children do not have a continuous combat function.1251 

 
also raises the risk of erroneous targeting of someone who, for example, may have disengaged 

from their function.’ 

1247 Schmitt, supra note 1238, 23; See also, Michael N. Schmitt, Essays on Law and War at the 

Fault Lines (2012, Asser Press, The Hague), 89–129. 

1248 Watkin, supra note 1239, in particular 666. 

1249 Dinstein, supra note 1241, 61–62; Dapo Akande, ‘Clearing the Fog of War? The ICRC’s 

Interpretive Guidance on Direct Participation in Hostilities’, 59 International and 

Comparative Law Quarterly (2010), 180-192; Boothby, supra note 1246, 757; See also, 

Rodenhäuser, supra note 9, 182–183. 

1250 The Pre-Trial Chamber did refer to the Special Court of Sierra Leone Judgement as a source 

in a footnote but it is to be noted that the Special Court did not make such analysis either. See 

also, Grey, supra note 89, 612. 

1251 See, Sivakumaran, supra note 76, 359–360; See also, United Kingdom Ministry of Defence, 

The Joint Service Manual of the Law of Armed Conflict (2004), 4.5.2; 15.6-15.6.5 which states 

that ‘[a] distinction is to be drawn between those who are taking a direct part in hostilities, who 

may be attacked, and those who are not taking a direct part in hostilities, who are protected 

from attack. […] In carrying out attacks, there should be a distinction between those who take 

an active part in hostilities and those who do not. The use of the words ‘are taking’ emphasises 

that a potential or future fighter may not be attacked as such’. The text does not indicate that 

those considered members of armed groups would be lawful targets for the time of their 

membership. Kevin Jon Heller has also noted that it could be possible to argue that despite 

being considered combatants – or, in the case of a non-international armed conflict, having a 
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Tilman Rodenhäuser has also argued that even if children who have a 

continuous combat function lose their protection from attack in relation to the 

opponent, this should not be seen as stripping children of protection from 

violence committed by their own side provided for them on the basis of them 

being children.1252 He further states that intra-party sexual violence, 

considering its incapacitating effect, could be, even if unconventional, seen as 

making a person hors de combat.1253 Therefore, instead of being fully 

unattainable, the problem with the Chamber’s view is that in its quest to 

extend the premises of the war crime of sexual violence to child soldiers 

actively participating in hostilities, the Chamber jumped over elemental 

questions. Not entering into the analysis of these questions may lead to 

shaking such fundamental international humanitarian law provisions as the 

principle of distinction and, therefore, potentially jeopardising the core of 

rules of war, which are intended to keep all civilians, including children, safe. 

7.2.2.2 Views of the Trial Chamber and the Appeals Chamber 

Similar issues related to an indefinite analysis of complex and fundamental 

questions also arose in the trial chamber and the appeals chamber. In the Trial 

Chamber,1254 these issues were, in particular, related to two things: first, the 

 
continuous combat function – ‘the detention involved in rape and sexual slavery meant that 

they were in fact hors de combat at the relevant time’ (italics are mine). In his view, the children 

could even have been considered civilians. Heller, supra note 1231, and following discussion. 

1252 Rodenhäuser, supra note 9, 186–187. 

1253 Ibid., 191. Cf. with Sivakumaran noting that if active participation in hostilities is defined by 

whether children are put in danger, this would also mean risk of violence from their own forces. 

Sivakumaran, supra note 76, 318. 

1254 It should be noted that the Trial Chamber first faced the issue in 2015 when it considered 

that the matter was substantial in nature and therefore to be decided during the Trial. However, 

this decision was appealed by the Defence and the Appeals Chamber reversed Trial Chamber’s 

decision as it considered the matter to be jurisdictional in nature and the matter was therefore 

returned to the Trial Chamber. Prosecutor v. Bosco Ntaganda Decision on the Defence’s 

challenge to the jurisdiction of the Court in respect of Counts 6 and 9, ICC-01/04-02/06-892, 

9 October 2015; Prosecutor v. Bosco Ntaganda, Appeal on behalf of Mr. Ntaganda against Trial 
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fact that the Chamber applied Additional Protocol I, which is only applicable 

in international armed conflicts, to a presumably non-international armed 

conflict1255 and, second, its reliance on the Martens Clause. With regard to the 

first, the application of the Additional Protocol I’s Article on fundamental 

guarantees is peculiar as, at the time, the status of the armed conflict was 

uncertain.1256 This approach may have been taken because it is arguably 

possible to consider that the fundamental guarantees of the Additional 

Protocol I, including its general prohibition of sexual violence, apply to all 

persons at times of armed conflict.1257 This is not true with regard to similar 

provisions in non-international armed conflicts as they are explicitly limited 

to persons who do not or no longer take part in hostilities.1258  

To further tackle the issue that sexual violence was committed against 

members of the same group, the trial chamber relied on the Martens Clause, 

which is a clause found in several international humanitarian law conventions. 

The Martens Clause provides that in the absence of treaty provisions covering 

a specific matter, such matter will be covered by ‘established custom, from the 

 
Chamber VI’s “Decision on the Defence’s challenge to the jurisdiction of the Court in respect of 

Counts 6 and 9”, ICC01/04-02/06-892’, ICC-01/04-02/06-909. 19 October 2015; Prosecutor 

v. Bosco Ntaganda, Judgment on the appeal of Mr. Bosco Ntaganda against the ‘Decision on 

the Defence’s challenge to the jurisdiction of the Court in respect of Counts 6 and 9’, Case No. 

ICC-01/04-02/06-1225, 22 March 2016; For more detailed description of the proceedings, see 

Patricia Viseur Sellers, ‘Ntaganda: re-alignment of a paradigm’ in Fausto Pocar (ed.), The 

Additional Protocols 40 Years Later: New Conflicts, New Actors, New Perspectives (2018, 

International Institute of Humanitarian Law and Franco Angeli, Milan), 116–136, 122. 

1255 It is worthy of noting that before this, the relevant situation in Democratic Republic of 

Congo had been defined in Lubanga as a non-international armed conflict. Lubanga Trial 

Judgement, supra note 4, para. 567. 

1256 For more discussion on the matter see, Heller, supra note 1231. 

1257 Ibid. 

1258 Additional Protocol II, supra note 170, Art. 4. 
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principles of humanity and from the dictates of public conscience’.1259 The 

Chamber seemingly considered that Martens Clause allowed for the extension 

of the ‘prohibitions’ of sexual violence in armed conflicts to persons outside 

the context of the ‘express prohibitions’ of international humanitarian law as 

it noted, based on the Martens Clause, that  

[w]hile most of the express prohibitions of rape and sexual slavery under 

international humanitarian law appear in contexts protecting civilians 

and persons hors de combat in the power of a party to the conflict, the 

Chamber does not consider those explicit protections to exhaustively 

define, or indeed limit, the scope of the protection against such 

conduct.1260  

There is no established definition of the scope and content of the Martens 

Clause,1261 and some views have suggested the clause would be redundant 

 
1259 Additional Protocol I, supra note 170, Art. 1(2). Martens Clause is a clause named after 

Russian diplomat and publicist Fyodor Martens as it was first included on his suggestion in the 

1899 Hague Convention on the Laws and Customs of War on Land. The clause reads that  

[u]ntil a more complete code of the laws of war is issued, the High Contracting 

Parties think it right to declare that in cases not included in the Regulations 

adopted by them, populations and belligerents remain under the protection 

and empire of the principles of international law, as they result from the usages 

established between civilized nations, from the laws of humanity, and the 

requirements of the public conscience; 

1899 Hague Convention, supra note 169, preamble. 

1260 Prosecutor v. Bosco Ntaganda, Second decision on the Defence’s challenge to the 

jurisdiction of the Court in respect of Counts 6 and 9, Case No. ICC-01/04-02/06, 4 January 

2017, para. 47. 

1261 See, e.g. Antonio Cassese, ‘The Martens Clause: Half a Loaf or Simply Pie in the Sky?’, 11 

European Journal of International Law (2000), 187-216; Rupert Ticehurst, ‘The Martens 

Clause and the Laws of Armed Conflict’, 37 International Review of the Red Cross (1997), 125-

134, 126; Emily Crawford, ‘The Modern Relevance of the Martens Clause’, 6 ISIL Year Book of 

International Humanitarian and Refugee Law (2006), 1–18, 7. 



286 
 

following the development of codified law of armed conflict.1262 However, the 

application of the Martens Clause by the Trial Chamber seems to extend 

beyond the general understanding of its scope. For example, Kevin Jon Heller 

and Marco Longobardo point to the interpretation of the clause by Antonio 

Cassese, who himself was ‘no stranger to judicial activism’1263 but still 

dismissed the ‘“norm-creating” reading of the Martens Clause as “radical”’.1264 

The Appeals Chamber, in contrast, chose yet another road. It stated that there 

is no express provision in Articles of the Rome Statute on sexual violence as a 

war crime indicating ‘that the victims of rape or sexual slavery must be 

“protected persons” in terms of the Geneva Conventions or “persons taking no 

active part in the hostilities” in terms of Common Article 3, nor do the 

chapeaux of article 8(2)(b) or (e) stipulate such a requirement’.1265 Therefore, 

the appeals chamber argued that in its view, Article 8(2)(e)(vi) of the Rome 

Statute, which criminalises sexual violence as a war crime, does not include a 

status requirement,1266 meaning that the victims of the crime should have a 

specific protected status. In the view of the Chamber, ‘the prohibitions of rape 

and sexual slavery in armed conflict are without a doubt well established 

under international humanitarian law.’1267 While noting that its conclusion 

 
1262 International Court of Justice, Legality of the Threat or Use of Nuclear Weapons, Letter 

dated 19 June 1995 from the Ambassador of the Russian Federation, together with Written 

Comments of the Government of the Russian Federation, 19 June 1995, 13. 

1263 Heller, supra note 1231. 

1264 Cassese, supra note 1261, 187-216; Heller, supra note 1231; Marco Longobardo, ‘The 

Criminalisation of Intra-Party Offences in Light of Some Recent ICC Decisions on Children in 

Armed Conflict’, 19 International Criminal Law Review (2019), 600–634, 625. 

1265 Prosecutor v. Bosco Ntaganda, Judgment on the Appeal of Mr Ntaganda Against the 

“Second Decision on the Defence’s Challenge to the Jurisdiction of the Court in Respect of 

Counts 6 and 9”, Case No. ICC-01/04-02/06 OA5, 15 June 2017 (hereinafter Ntaganda Appeal 

Judgement Against Decision on Counts 6 and 9), para. 46. 

1266 Ibid., para. 50–51. 

1267 Ibid., para. 64. 
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was ‘unprecedented’,1268 the Appeals Chamber further stated that 

international humanitarian law ‘generally’ protects ‘civilians and persons hors 

de combat in the power of a party to the conflict’ but that this does not mean 

that there are ‘any limits on who may be victims of such conduct’.1269 

Therefore, ‘in the absence of any general rule excluding members of armed 

forces from protection against violations by members of the same armed force, 

there is no ground for assuming the existence of such a rule specifically for the 

crimes of rape or sexual slavery.’1270  

The reception of the view of the Appeals Chamber has been varied. Some 

commentators have applauded it, while others have presented crushing 

critique. For example, Patricia Viseur Sellers agrees with the Judgement and 

considers it a ‘re-alignment of [the normative war crimes] paradigm that 

prohibits intra-party sexual violence’.1271 In her view, the Appeals Judgement 

‘illuminates the extent of protection afforded children, especially those 

associated with armed groups or armed forces’, but she notes that ‘perhaps’ 

this extension should only be applied in relation to children. She continues 

that ‘[n]o modern justification pardons the transgressions of child-related 

crimes under international humanitarian law.’1272 Viseur Sellers, therefore, 

argues that because of the particular status of children, they should be 

awarded protection that would not necessarily be applicable to adults. 

 
1268 Ibid., para. 67. 

1269 Ibid., para. 64. 

1270 Ibid., para. 65. 

1271 Viseur Sellers, supra note 1254, 134. 

1272 Ibid., 134. Viseur Sellers considers that the Judgement rests on the justification that 

recruitment of children is prohibited, which ‘stand as the customary exception to the paradigm 

of opposite-side harms’. Another example is Marco Longobardo, who agrees with the Appeals 

Chamber’s view that because the Rome Statute and international humanitarian law do not 

explicitly limit their application to intra-party violence, they must be considered applicable. 

Longobardo, supra note 1264, 628–629. 
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Perhaps the harshest critique has come from Kevin Jon Heller, who has 

pointed out that the decision of the appeals chamber effectively means that 

war crimes do not need to be violations of international humanitarian law and 

that in making this decision, the appeals chamber was simply wrong. Heller 

notes that the appeals chamber claims that international humanitarian law 

only ‘generally’ protects civilians and those hors de combat in power to a party 

to the conflict, but that, in the view of the appeals chamber, this ‘explicit 

protection’ does not ‘[suggest] any limits on who may be victims of [rape and 

sexual slavery]’.1273 Heller states that this view is ‘wrong’ because 

‘[international humanitarian law] protection does not “generally” apply only 

to civilians and combatants hors de combat. On the contrary, each and every 

IHL convention applies only to those two categories of individuals.’1274 He 

argues that to provide better protection for children than the law allows, ‘the 

solution isn’t to detach the law of war crimes from its moorings in 

[international humanitarian law] by holding – if only implicitly – that an act 

can be a war crime even if it does not violate [international humanitarian law]. 

To do so is not only legally indefensible, it risks delegitimising both the Court 

and the law of war crimes itself.’1275 Those who agree with the Court’s varied 

analyses in Ntaganda have also pointed to the light legal analysis the Court 

provided. For example, Viseur Sellers calls for a wider and more careful 

analysis.1276 These views further support the argument that in its pursuit of 

 
1273 Heller, supra note 1231; See also, Ntaganda Appeal Judgement Against Decision on Counts 

6 and 9, supra note 1265, para. 64. 

1274 Heller, supra note 1231. 

1275 Ibid. 

1276 Viseur Sellers expresses her surprise that the Appeals Chamber – despite otherwise making 

references to international humanitarian law applicable in international armed conflict – does 

not at all discuss Article 77 of Additional Protocol I, which explicitly prohibits sexual violence 

against children and has been interpreted to ‘not [be] subject to any restrictions as regards its 

scope of application. Therefore, it applies to all children who are in the territory of States at war, 

whether or not they are affected by the conflict’. Viseur Sellers, supra note 1254, 129–134. On 

lacking elaboration in the Judgement, see also, Longobardo, supra note 1264, 629–630. 
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better protection for children, the ICC has straightened too many curves, 

particularly considering that the Court has been discussing issues that may 

influence core questions of international humanitarian law as well war crimes. 

The issue here seems to be the strong contradiction between the provisions of 

international humanitarian law and the moral considerations of judges and 

commentators that all sexual violence against children should and needs to be 

prohibited and punished. These moral considerations stand on solid ground, 

but aiming for them by stretching the scope of international humanitarian law 

may lead to several unwanted consequences. First, it may lead to conclusions 

that are – in Kevin Jon Hellers’ words – ‘simply incorrect’ and therefore gnaw 

at the legitimacy of the Court and, in the worst case, the whole war crimes 

regime.1277 Second, as seen above, it risks leading to wider consequences that, 

instead of improving the protection of children, weaken the general protection 

regime.1278 It is, therefore, of utmost importance that the Court does take the 

wider scope of international humanitarian law into consideration when 

discussing the protection of children from sexual violence by their own party, 

which does not easily fit within the framework of international humanitarian 

law. What is important to note is that none of the writers, including the 

severest critics, categorically exclude the possibility that this kind of violence 

could be considered within the scope of the Rome Statute or the war crimes 

regime. Rather, they require a consistent and strong legal analysis that takes 

into account the complexities and nature of international humanitarian law. 

 
1277 Heller, supra note 1231. 

1278 See, Michael A. Newton, ‘Contorting Common Article 3: Reflections on the Revised ICRC 

Commentary’ 45(3) Georgia Journal of International and Comparative Law (2017), 513–528, 

arguing that feebly based arguments on application of international humanitarian law to intra-

party violence risks ‘rupture to the carefully negotiated structure’ between humanitarian 

principles and military necessity. 
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7.3 Concluding Remarks 
The focused attention on the conception of the innocent child has made 

violence committed against children a centre of discussion in international 

law. While understandings of childhoods have become more versatile, and the 

focus is no longer solely on children’s vulnerability, the innocent child seems 

to be the predominant figure. This chapter does not argue that children should 

not be protected or that there is something wrong with focusing on children. 

Quite the contrary. Instead, its aim has been to make visible the need for 

critical reflection on the unwanted consequences of pushing for more 

protection of children and to contribute to a critical understanding of the use 

of the innocent child as rhetoric to ensure protection for children.  

The motivation behind the interpretations made both in courts and by 

academic commentators has clearly been to ensure that children who have not 

traditionally been seen as belonging to the groups protected under 

international humanitarian law can also be included within its frames. This 

may, however, cause several unwanted consequences. Not only have the 

interpretations risked making children lawful targets in armed conflicts, but 

they have also risked moving or disturbing such core concepts of international 

humanitarian law as the principle of distinction. While the former risk has the 

potential of causing harm to the very children the interpretations have sought 

to protect, the latter could lead to such movement of the tectonic plates of the 

law of armed conflict that care should be taken in making such interpretations. 

While the previous chapter noted that institutions may leave crimes against 

children aside when their actual goal is something other than the protection 

of children or ending impunity of crimes against children, this chapter has 

shown that when the end goal is the protection of children, arguments on 

childhood may be chosen at the expense of other concerns. Such expenses 

may, for example, include the wider considerations of international 

humanitarian law and what kind of influence the ever-expanding inclusion of 

children under its scope may have on its core premises.   
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8  
Conclusions 

This thesis has aimed to establish how influential conceptions of childhood 

have had an impact on the way international law came to protect children from 

sexual violence in armed conflicts and how they continue to influence the way 

both conventions of international law and international institutions deal with 

sexual violence against children in armed conflicts. As seen in Chapter Four, 

the development of international law in this regard has largely followed and 

been influenced by the larger historical processes in Europe. The dominant 

conception of childhood has been that of the innocent child. This is not 

surprising considering the position that the idea of innocent childhood has 

held historically and holds today. This conception lies behind the idea that 

crimes against children are to be seen differently from those against adults. 

The innocence of childhood is a powerful rhetoric and one that is seemingly 

accepted today by ‘all States’.1279 For example, States in the Security Council 

regularly invoke the attributes of innocent childhood, such as the ideas of 

stolen childhood.  

However, the innocent child is not alone. This child is set in contrast to and 

partly defined by its counterpart, the conception of the evil child, which 

arguably influences the way children who do not fulfil the criteria for the 

innocent child are defined. The criteria for the innocent child create a fantasy 

image of childhood that is, in real life, only attainable for a few. While the 

conception of the evil child is not as apparent in international law as that of 

the innocent child – it would be unlikely to catch a State representative or a 

representative of an international organisation openly arguing that children 

who have faced sexual violence in armed conflict are not entitled to protection 

– it appears in more subtle ways, such as in questioning the reliability of 

 
1279 The statement of the representative of the Netherlands, United Nations Security Council, 

4037th meeting (Resumption 1), supra note 801, 2. 
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children and in disregarding sexual violence cases against children. Together, 

these two conceptions of childhood seem to hold a significant position in the 

discourse on the protection of children from sexual violence in international 

law. Therefore, that there are contradictions in the way international law deals 

with sexual violence against children in armed conflict is not surprising. 

Rather, this situation seems to follow the historical contradictions that have 

existed in a wider context following the inherent conflicts between the 

conceptions of childhood. As childhood theorists have argued, both of these 

conceptions have played a role in the way sexual violence against children has 

been historically treated in Europe and is treated today.1280 However, in 

international law, the occurrence of the conception of the evil child is not as 

obvious as in the findings of childhood theorists. Whereas, according to 

childhood theorists, the conception of the evil child is seen in the fallen angel 

rhetoric, which is used to caution and to deny protection, in international law, 

this conception appears more as a suspicion of credibility and as disregard.  

An additional factor is the idea of the developing child, which, despite being 

seen as a sort of continuation of the Rousseauian idea of childhood, 

contributes an emphasis on children as universally incomplete and incapable 

developing beings, as well as the idea of universal trauma influencing their 

development. As has been seen, the way children with potentially traumatic 

experiences act in the context of an armed conflict varies, and assuming that 

all children who have faced sexual violence react similarly results in false 

assumptions. These assumptions may lead to dismissing the experiences of 

some children or even using them against children, as has been seen in some 

court cases. Finally, in more recent times, the conception of what I have called 

the ‘sociological child’ has gained ground. This has changed the imagery of 

international law in relation to sexual violence against children in armed 

conflict – and children in armed conflict in general – and brought more 

variation and understanding of varied childhoods rather than a universal 

 
1280 See, e.g., Holford, supra note 94, 173–190. 
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childhood. Understanding that childhood is not a universal experience and 

paying attention to the diverse reactions of children helps us appreciate the 

different experiences of children. 

Childhood is a peculiar conception in the sense that all of us have an 

inclination to assume that we know what it is. Yet the conceptions of childhood 

that we take as self-evident today are creations of a certain time and culture. 

At the same time, they are essentially power relations between adults and 

children, allowing adults to define how children are seen.1281 Law is influenced 

by the conceptions of childhood, but it is simultaneously one of the concepts 

that influences these conceptions. Therefore, the way the conceptions are used 

in the legal world, in turn, influences the conceptions. The biases of 

international law enforce certain conceptions of childhood, make them 

dominant and propagate their use worldwide, while excluding others, such as 

local understandings of childhood that differ from the dominant versions. The 

differing treatment of the conceptions of childhood depending on the end goal 

of the institution lead to a seemingly contradictory situation in which sexual 

violence against children is at times set in the limelight and at others pushed 

into the shadows. Hence, the way international law treats children in relation 

to sexual violence in armed conflict matters for the development of 

conceptions of childhood. 

 While the original aim of emphasising the conception of innocent childhood 

may be benevolent, this emphasis also enforces negative consequences. As has 

been seen throughout this thesis, the conception of innocent childhood is not 

without its problems. Along with its attributes, it renders children vulnerable, 

lacking knowledge and passive. As the idea of the particular vulnerability of 

children is based on the innocent conception of childhood, ‘[t]he 

characterisation of children as vulnerable carries the risk that they will be 

defined by their vulnerabilities.’1282 While the invention of innocent childhood 

 
1281 See e.g., James, Jenks and Prout, supra note 345, 7; Alanen, supra note 345, 58. 

1282 Tobin, supra note 92, 157. 
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has been seen by many as an improvement for children, decreasing violence 

against them and presenting children in a more favourable light, the 

conception has also stripped children of capabilities they were earlier 

considered to have. Hugh Cunningham is of the view that ‘[s]o fixated are we 

on giving our children a long and happy childhood that that we downplay their 

abilities and resilience. To think of children as potential victims in need of 

protection is a very modern outlook, and it probably does no-one service.’1283 

Anneke Meyer has highlighted the need to differentiate between the various 

kinds of vulnerabilities children have and to understand that while children 

are and remain physically vulnerable, we should pay attention to structural 

vulnerability. We need to be aware of how we, through the discourse of 

innocence, produce it. She argues that 

the discourse of innocence is silent on issues of lack of power and 

structural vulnerability, and this silence disguises its involvement in the 

production of vulnerability. As a consequence, the discourse of 

innocence can continue to present itself as simply being about the 

protection of children. This morally powerful position is further 

reinforced by circular discursive dynamics: the discourse of innocence 

conflates notions of innocence and vulnerability, which means that the 

(structural and social) vulnerability that the discourse produces can be 

read back as a sign of innate innocence.1284 

Recognising the problems created by the innocence discourse does not mean 

that children should not be protected. John Tobin has noted that ‘[u]ltimately, 

invulnerability is not an option for any human being […]. Protective measures 

are therefore necessary to mitigate against the myriad of threats to children’s 

(and indeed adults’) health and well-being.’1285 As discussed, the particular 

problem with the innocence discourse, in addition to its inherent relationship 

 
1283 Cunningham, supra note 589, 245. 

1284 Meyer, supra note 465, 91. 

1285 Tobin, supra note 92, 182. 
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with the evil child discourse, is its emphasis on children as vulnerable and, 

therefore, incapable. As Tobin further states, ‘a protective paradigm that 

emphasises a child’s vulnerability at the expense of their evolving capacity will 

do little to increase children’s resilience and capacity to protect themselves 

from harm.’1286 He emphasises the importance of taking into account the 

‘broader conception of children as being both vulnerable and resilient’ and 

therefore ensuring that children are able to ‘maximise their capacities for self-

protection and interdependence’.1287  

In a similar manner, Mark A. Drumbl has suggested that ‘[i]nstead of 

assuming child soldiers to be forlorn passive victims of a lost generation, the 

international legal imagination would come to better appreciate them as 

circumscribed actors.’ By this, he has not called for retributive trials for former 

child soldiers but rather for an understanding of how ‘the expectations and 

experiences of individual child soldiers vary extensively’.1288 He notes that 

instead of ‘wishing away’ the phenomenon of child soldiering, ‘the 

international legal imagination’ should ‘come to engage with’ the reality of 

children participating in hostilities.1289 While sexual violence is, of course, a 

different question from participation in hostilities, we should not close our 

eyes to the reality of children who face sexual violence to hold on to our illusion 

of the innocence of childhood. 

Suggestions have been made regarding how we can move away from focusing 

on the vulnerability of children. For example, Jonathan Herring has proposed 

that instead of focusing on the vulnerability of children, we should consider 

that everyone, including adults, is vulnerable.1290 Similarly, Marta Fineman 

has argued that instead of seeing vulnerability as a characterisation of certain 

 
1286 Ibid. 

1287 Ibid. 

1288 Drumbl, supra note 86, 209. 
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groups, such as children, we should move away from associating vulnerability 

with ‘victimhood, deprivation, dependency, or pathology’ to free it from ‘its 

limited and negative associations’ and instead acknowledge it as a universal 

‘aspect of the human condition’.1291 John Tobin has suggested that it is time to 

move ‘beyond [the] vulnerability’ of children, stating that while the idea of 

vulnerability ‘may motivate adults to undertake interventions to protect 

children’, the challenges that stem from this view are ‘problematic’.1292 He 

notes that these challenges include misconceptions of the vulnerability of 

children, the silencing and passivation of children through protective 

measures and the inability to recognise the capabilities of children. He 

highlights the importance of recognising the ‘role of adults in the construction 

of children’s vulnerability’.1293  

These initiatives for discussion are important markers of thinking ‘beyond’ the 

conception of the innocent child. It is, however, not my aim here to offer a 

solution to or useful ‘next steps’ on approaching sexual violence against 

children in armed conflicts. Rather, the aim has been to provoke reflection on 

what harm our acquired thought patterns in relation to childhood may cause, 

despite our best intentions. It must also be remembered that the idea of 

children as resilient and capable should not be seen as unproblematic either. 

As Tobin has noted, there is a reason why the idea of children’s vulnerability 

was born, and ‘[h]istorically, children’s capacity has been (and often continues 

to be) used and exploited in a manner of ways.’1294 This further emphasises the 

need for sensitivity in relation to the conceptions of childhood. 

Finally, it needs to be remembered that these conceptions of childhood are, by 

their origins, essentially Western. While, as noted earlier, these conceptions 

 
1291 Martha Albertson Fineman, ‘The Vulnerable Subject: Anchoring Equality in the Human 

Condition’, 20 Yale Journal of Law and Feminism (2008), 1–24, 8. 
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1294 Ibid., 181. 
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have been internationalised and other cultures have similar conceptions or 

conceptions with similar features, these conceptions are not universal. They 

may have become dominant in the language of international law, but this does 

not mean that they would correspond to the understanding of childhood 

everywhere. The results of imposing these conceptions on cultures that do not 

conform to them may cause harm instead of good. As discussed before, 

Burman has observed that in disaster situations and in particular in ‘Third 

World Emergencies’, the presentation of children as weak, vulnerable and 

dependant may work to intensify the otherness of the Global South and the 

‘colonial side of orientalism’.1295  

Children who do not fit the image of the innocent child may either fall out of 

the protection or, as outlined by Burman, end up in a paradoxical dual role of 

being seen both as dependant and weak and as the warning example for 

‘innocent’ children.1296 Third, there may be practical difficulties. In particular, 

the conception of the developing child relies on defined stages of development 

and on age as a defining factor for childhood. However, age as a defining factor 

for childhood is, again, not a universal feature. It may cause – and has caused 

– troubles when international law aims to define children only by age. As seen 

in Chapter Six, in different cultures, childhood may be defined, for example, 

by the size of the child or their role in society, and births or birthdays may not 

be recorded. Therefore, the conceptions of childhood should be used with 

caution. As has been noted before, the recognition of these issues, as well as 

the acknowledgement of children as having active and participatory roles, has 

grown, including in international institutions. This can also be seen in the way 

international institutions have started to use experts of local culture in their 

proceedings to understand the complexity of cultural conceptions.1297  

 
1295 Burman, supra note 482, 241. 

1296 Ibid. 240. 
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298 
 

Throughout this thesis, I have discussed inbuilt assumptions about childhood. 

When I started my thesis, the perspective I would end up taking was far from 

self-evident. I have already discussed in the Introduction how this thesis was 

originally intended to be about sexual violence against boys. While the 

expansion to children in general occurred fairly quickly, it took much longer 

for the thesis to find its final form. When I now look at my early research plans, 

I see a strong emphasis on the vulnerability of children and on the protective 

approach. One of my first drafts for a chapter of this thesis opens with the line, 

‘Children are particularly vulnerable and powerless in situations of armed 

conflicts.’ While I had not actively thought about how I see childhood before 

starting work on my thesis, in retrospect, it is clear that having grown up under 

the influence of the innocent and vulnerable child discussion, this perspective 

had also influenced my thinking. As this shows, writing the thesis has been a 

learning process. The process has prompted me to stop many times to 

reconsider my views, and it has not always been easy. In general, the process 

has forced me to critically evaluate my assumptions about childhood and the 

influence these assumptions may have on children. I hope that this thesis will 

contribute to the discussion in international law by inciting us to consider our 

assumptions about children and childhood and to remember that the way we 

conceptualise children may have unintended consequences. 

  

 
into sexual wronging changed the course of the landmark trial at the ICC’, Africa at LSE (2021), 
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