
Refugee Law and the Externalisation of 

Migration Control 

University of Helsinki 

Faculty of Law 

Kaisa Heinäsmäki 

Master’s thesis 

International Law 

Supervisor: Paolo Amorosa 

September 2022



 
 

 

Abstract 

Faculty: Faculty of Law 

Degree Programme: Master of Laws 

Study track: International Law 

Author: Kaisa Heinäsmäki 

Title: Refugee Law and the Externalisation of Migration Control 

Level: Master’s thesis 

Month and year: September 2022 

Number of pages: XX + 63 

Key words: Refugee law, Migration control, Externalisation agreements, Non-refoulement, 

Interceptions 

Supervisor: Paolo Amorosa 

Where deposited: Helsinki University Library 

Abstract: 

During the year 2022, the total number of forcibly displaced persons reached 100 million for the first 

time on record, and in June 2022, the total number of refugees was 27.1 million. In the meanwhile, 

the use of more extensive and restrictive migration control measures continues to be a trend, as a 

variety of new policies aimed at deterring migration continue to be adopted around the world. Many 

of these measures and policies reach outside of the national territories of states and can be described 

as measures of externalisation of migration control.  

In this master’s thesis, the externalisation of migration control is explored against the obligations 

arising from the international legal framework of refugee protection. The thesis seeks to research the 

phenomenon through the following research questions: 

1) What is the international legal framework surrounding the externalisation of migration control? 

2) What kind of migration control measures and externalisation practices are adopted by states? 

3) What is the legal basis for the extra-territorial actions taken by states and how does it affect their 

international obligations? 

The adopted research methodology is inclined to criticism, and thus intends to question the current 

international legal regime concerning refugee protection and its ability to respond to the refugee 

problems in a constructive manner. The sources of this thesis consist of international treaties and 

conventions, as well as national and international judicial decision, writings of legal publicists, and 

guidance, resolutions, expert opinions, and consultations of non-governmental bodies such as the 

UNHCR and the Executive Committee.  

Even though the main international legal instrument on refugee protection, the 1951 Refugee 

Convention, calls for international cooperation and distribution of burdens in its Preamble, in reality, 

states are moving more to the direction of responsibility shifting. Through a variety of arrangements, 

policies, and measures explored in this thesis, states have managed reduce the number of refugees 

and asylum-seekers arriving to their borders and entering their territories. As a consequence, the 

unequal distribution of the refugee burden remains unresolved.  



 

i 

 

Table of Contents 

Abbreviations ...................................................................................................................................... iii 

Bibliography........................................................................................................................................ iv 

1. Introduction ................................................................................................................................... 1 

1.1. Background ........................................................................................................................... 1 

1.2. Research Questions ............................................................................................................... 3 

1.3. Research Method ................................................................................................................... 4 

2. The Legal Framework of Refugee Protection .............................................................................. 8 

2.1. Refugee Law as a Part of International Law ......................................................................... 8 

2.1.1. The First Refugee Conventions .......................................................................................... 9 

2.1.2. The 1951 Refugee Convention and the 1967 Protocol ..................................................... 10 

2.1.3. Relevant Human Rights Instruments ................................................................................ 15 

2.1.4. Soft Law Instruments ........................................................................................................ 18 

2.2. Rights and Protections Provided for Refugees .................................................................... 20 

2.2.1. Rights Recognised in the Refugee Convention ................................................................ 20 

2.2.2. Asylum and Non-refoulement ........................................................................................... 23 

2.2.3. Extraterritorial Effect of the Non-refoulement Principle .................................................. 27 

2.2.4. Non-refoulement in Mass Influx Situations ...................................................................... 29 

3. Measures to Control Migration and Externalisation Agreements .............................................. 30 

3.1. Measures to Control Migration ........................................................................................... 30 

3.1.1. Non-entrée Policies ........................................................................................................... 32 

3.1.2. First Country of Arrival .................................................................................................... 34 

3.1.3. Safe Third Country ........................................................................................................... 35 

3.1.4. Safe Country of Origin ..................................................................................................... 37 

3.1.5. Interception, pushback, and pullback policies .................................................................. 39 

3.1.6. Extra-territorial Processing of Asylum Claims ................................................................. 44 

3.2. Externalisation Agreements ................................................................................................ 46 



 

ii 

 

3.2.1. Legal Nature of the Externalisation Agreements .............................................................. 47 

3.2.2. Externalisation Agreements and State Responsibility ...................................................... 49 

3.2.3. Externalisation Agreements in Practice ............................................................................ 51 

4. Conclusions................................................................................................................................. 59 

 

 

 

  

 



 

iii 

 

Abbreviations 

ECHR   European Convention on Human Rights 

ECtHR   European Court of Human Rights 

ETS   European Treaty Series 

EU   The European Union 

EXCOM Executive Committee of the High Commissioner’s 

Programme 

ICCPR International Covenant on Civil and Political 

Rights 

ICJ International Court of Justice 

i.e. id est (that is) 

LNTS League of Nations Treaty Series 

MoU Memorandum of Understanding 

OAS Organization of American States 

OAU  Organisation of African Unity 

OJ Official Journal of the European Communities 

para/paras Paragraph/Paragraphs 

Res Resolution 

SCOTUS   Supreme Court of the United States 

UKHL United Kingdom House of Lords 

UN The United Nations 

UNHCR United Nations High Commissioner for Refugees 

UNTS United Nations Treaty Series 

 



 

iv 

 

Bibliography 

Case Law 

International Court of Justice 

Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States of 

America) Judgment of 27 June 1986 ICJ Reports 1986 at 14. 

 

European Court of Human Rights 

Al-Saadoon and Mufdhi v the United Kingdom (2010) II ECHR 61 

 

Bankovic and Others v Belgium and Others (2001) XII ECHR 333 

 

Hirsi Jamaa and Others v Italy App no 27765/09 (ECtHR, 23 February 2012) 

 

Issa and others v Turkey App no 31821/96 (ECtHR, 16 November 2004) 

 

Loizidou v Turkey (1995) ECHR 10  

 

ND and NT v Spain App no 8675/15 and 8697/15 (ECtHR, 13 February 2020) 

 

TI v The United Kingdom (2000) III ECHR 435 

 

Other international decisions 

The Haitian Centre for Human Rights et al. v United States, Case 10.675, 10.675, Inter-

American Commission on Human Rights Series L No V II 95 (13 March 1997) 

 

National Courts 

Haitian Refugee Center, Inc. v Baker 953 F 2d 1498 (11th Circuit 1992) 

 

Regina v Immigration Officer at Prague Airport and Another, Ex parte European Roma 

Rights Centre and Others, [2004] UKHL 55, [2005] 2 AC 1 

 

Sale v. Haitian Centers Council Inc 509 US 155 (1993) 



 

v 

 

 

Treaties and Legislation 

International and Regional Conventions and Treaties 

American Convention on Human Rights (adopted 22 November 1969, entered into force 18 

July 1978) (1970) 1144 UNTS 123 (OAS Convention) 

 

Arrangement Relating to the Issue of Identity Certificates to Russian and Armenian 

Refugees (12 May 1926) 89 LNTS 47 

 

Arrangement Relating to the Legal Status of Russian and Armenian Refugees (30 June 1928) 

89 LNTS 53 

 

Arrangement Concerning the Extension to Other Categories of Refugees of Certain 

Measures Taken in Favour of Russian and Armenian Refugees (30 June 1928) 89 LNTS 63 

 

Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945) 1 

UNTS XVI  

 

Convention on International Civil Aviation (adopted 7 December 1944, entered into force 4 

April 1947) 15 UNTS 295 (Chicago Convention) 

 

Convention Relating to the International Status of Refugees (28 June 1933) 159 LNTS 3663 

(1933 Refugee Convention) 

 

Convention Concerning the Status of Refugees Coming from Germany (10 February 1938) 

192 LNTS 4461  

 

Convention relating to the Status of Refugees (adopted 28 July 1951, entered into force 22 

April 1954) 189 UNTS 137 (Refugee Convention) 

 

Convention Governing the Specific Aspects of Refugee Problems in Africa (adopted 10 

September 1969, entered into force 20 June 1974) 1001 UNTS 45 (OAU Convention) 



 

vi 

 

 

Convention on the Law of the Sea (10 December 1982) 1833 UNTS 397 

 

Convention on the Territorial Sea and the Contiguous Zone (adopted 29 April 1958, entered 

into force 10 September 1964) 516 UNTS 205 

 

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment (adopted 10 December 1984, entered into force 26 June 1987) 1465 UNTS 85 

 

Geneva Convention Relative to the Protection of Civilian Persons in Time of War (adopted 

12 August 1949, entered into force 21 October 1950) 75 UNTS 287 

 

International Covenant on Civil and Political Rights (adopted 16 December 1966, entered 

into force 23 March 1976) 999 UNTS 171 (ICCPR) 

 

International Covenant on Economic, Social and Cultural Rights (adopted 16 December 

1966, entered into force 3 January 1976) 993 UNTS 3  

 

International Convention for the Protection of All Persons from Enforced Disappearance 

(adopted 20 December 2006, entered into force 23 December 2010) 2716 UNTS 3  

 

Protocol Relating to the Status of Refugees (adopted 31 January 1967, entered into force 4 

October 1967) 606 UNTS 267 (Refugee Protocol)  

 

Protocol against the Smuggling of Migrants by Land, Sea and Air, supplementing the United 

Nations Convention against Transnational Organized Crime (adopted 15 November 2000, 

entered into force 28 January 2004) 2241 UNTS 507  

 

Statute of the International Court of Justice (18 April 1946) 

 

Statute of the Office of the United Nations High Commissioner for Refugees (14 December 

1950) A/RES/428(V) 

 



 

vii 

 

Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 

January 1980) 1155 UNTS 331  

 

Bi-lateral agreements and Memorandums of Understanding 

European Commission, EU-Turkey Joint Action Plan, 15 October 2015 

 

European Council, EU-Turkey Statement, 18 March 2016 

 

Memorandum of Understanding between the government of United Kingdom of Great 

Britain and Northern Ireland and the government of Republic of Rwanda for the Provision 

of an Asylum Partnership Arrangement (United Kingdom-Rwanda) (13 April 2022) 

 

Memorandum of Understanding on cooperation in the fields of development, the fight 

against illegal immigration, human trafficking and fuel smuggling and on reinforcing the 

security of borders between the State of Libya and the Italian Republic (Libya-Italy) (2 

February 2017) 

 

Memorandum of Understanding between the Government of the Independent State of Papua 

New Guinea and the Government of Australia, relating to the transfer to, and assessment and 

settlement in, Papua New Guinea of certain persons, and related issues (Papua New Guinea-

Australia) (6 August 2013) 

 

Memorandum of Understanding between the Republic of Nauru and the Commonwealth of 

Australia, relating to the transfer to and assessment of persons in Nauru, and related issues 

(Nauru-Australia) (3 August 2013) 

 

Memorandum of Understanding between the Government of the Kingdom of Cambodia and 

the Government of Australia, relating to the Settlement of Refugees in Cambodia 

(Cambodia-Australia) (26 September 2014) 

 

Protocol Between Italy and Albania to Prevent Certain Illegal Acts and Render Humanitarian 

Assistance to Those Leaving Albania (Italy-Albania) (15 July 1997) Gazzetta Ufficiale della 

Repubblica Italiana No 163 



 

viii 

 

 

Legislation of the European Union 

Charter of Fundamental Rights of the European Union [2012] OJ 2012/C326/02 

 

Convention for the Protection of Human Rights and Fundamental Freedoms (4 November 

1950) (European Convention on Human Rights, as amended) 213 UNTS 221 (ECHR)  

 

Protocol 4 to the European Convention for the Protection of Human Rights and Fundamental 

Freedoms, securing certain Rights and Freedoms other than those already included in the 

Convention and in the First Protocol thereto (adopted 16 September 1963, entered into force 

2 May 1968) ETS 46 

 

Council Regulation (EC) No 343/2003 of 18 February 2003 establishing the criteria and 

mechanisms for determining the Member State responsible for examining an asylum 

application lodged in one of the Member States by a third-country national [2003] OJ L50/1 

 

Council Directive 2013/32/EU of the European Parliament and of the Council of 26 June 

2013 on common procedures for granting and withdrawing international protection (recast), 

[2013] OJ L180/60  

Documents of Non-governmental and other International Organisations 

ILC Draft Articles on Responsibility of States for Internationally Wrongful Acts in Report 

of the International Law Commission on the Work of Its Fifty-third Session, UN Doc 

A/56/10 (2001) 

 

UN General Assembly, ‘Draft Convention relating to the Status of Refugees’ (1950) UN 

Doc A/RES/429 

 

UN General Assembly, Conference of Plenipotentiaries on the Status of Refugees and 

Stateless Persons: Summary Record of the Thirty-fifth Meeting UN Doc A/CONF.2/SR.35 

(1951) 

 



 

ix 

 

UN General Assembly, Final Act of the United Nations Conference of Plenipotentiaries on 

the Status of Refugees and Stateless Persons, section IV, D, UN Doc A/Conf.2/108 (1951) 

 

UNCHR EXCOM Conclusion No 6 (XXVIII) ‘Non-refoulement’ (1977) 

 

UNHCR EXCOM Conclusion No 11 (XXIX) ‘General Conclusion on International 

Protection’ (1978)  

 

UNHCR EXCOM Conclusion No 19 (XXXI) ‘Temporary Refuge’ (1980) 

 

UNHCR EXCOM Conclusion No 22 (XXXII) ‘Protection of Asylum-Seekers in Situations 

of Large-Scale Influx’ (1981) 

 

UNCHR EXCOM Conclusion No 58 (XL) ‘Problem of Refugees and Asylum-Seekers Who 

Move in an Irregular Manner from a Country in Which They Had Already Found Protection’ 

(1989) 

 

UNHCR EXCOM Conclusion No 67 (XLII) ‘Resettlement as an Instrument of Protection’ 

(1991) 

 

UNHCR EXCOM Conclusion No 85 (XLIX) ‘Conclusion on International Protection’ 

(1998) 

 

UNHCR EXCOM Conclusion No 90 (LII) ‘Conclusion on International Protection’ (2001) 

 

UNHCR EXCOM Conclusion No 93 (LIII) ‘Conclusion on reception of asylum-seekers in 

the context of individual asylum systems’ (2002) 

 

UNHCR EXCOM Conclusion No 97 (LIV) ‘Conclusion on Protection Safeguards in 

Interception Measures’ (2003) 

 

UNCHR EXCOM Conclusion No 100 (LV) ‘Conclusion on International Cooperation and 

Burden and Responsibility Sharing in Mass Influx Situations’ (2004) 

 



 

x 

 

UNCHR EXCOM Conclusion No 102 (LVI) ‘General Conclusion on International 

Protection’ (2005) 

 

UNHCR EXCOM ‘Interception of Asylum-Seekers and Refugees: The International 

Framework and Recommendations for a Comprehensive Approach’ (9 June 2000) UN Doc 

EC/50/SC/CRP/17 

 

UN Human Rights Committee (HRC) ‘CCPR General Comment No. 15: The Position of 

Aliens Under the Covenant’ (1986) 

 

UNHCR ‘Report on means to address the human rights impact of pushbacks of migrants on 

land and at sea’ (12 May 2021) UN Doc A/HRC/47/30 

 

UNHCR ‘Report of the Special Rapporteur on torture and other cruel, inhuman or degrading 

treatment or punishment’ (26 February 2018) UN Doc A/HRC/37/50 

 

UNHCR ‘Handbook on Procedures and Criteria for Determining Refugee Status and 

Guidelines on International Protection under the 1951 Convention and the 1967 Protocol 

relating to the Status of Refugees’ (1979, reissued 2019) UN Doc HCR/1P/4/ENG/REV.4  

 

UNHCR ‘Note on International Protection (submitted by the High Commissioner)’ (31 

August 1993) UN Doc A/AC.96/815 

 

UN Committee on Economic, Social and Cultural Rights (CESCR), ‘Duties of States 

towards refugees and migrants under the International Covenant on Economic, Social and 

Cultural Rights’ (13 March 2017) UN Doc E/C.12/2017/1 

 

UNHCR ‘Note on International Protection’ (7 July 1999) UN Doc A/AC.96/914 

 

UNHCR ‘Advisory Opinion on the Extraterritorial Application of Non-Refoulement 

Obligations under the 1951 Convention relating to the Status of Refugees and its 1967 

Protocol’ (26 January 2007) 

 



 

xi 

 

UNHCR ‘Global Consultations on International Protection/Third Track: "Protection of 

Refugees in Situations of Mass Influx"’ (Chairman's Summary 8-9 March 2001) (9 March 

2001) 

 

UNHCR ‘Global Consultations on International Protection/Third Track: Asylum Processes 

(Fair and Efficient Asylum Procedures)’ (31 May 2001) UN Doc EC/GC/01/12 

 

UNHCR ‘Global Consultations on International Protection/Third Track: Access to 

Procedures - 'Safe Third Countries', 'Safe Countries of Origin' and 'Time Limits'’ (1 June 

2001) 

 

UNHCR ‘UNHCR Note on the "Externalization" of International Protection’ (28 May 2021) 

 

UNHCR ‘UNHCR Analysis of the Legality and Appropriateness of the Transfer of Asylum 

Seekers under the UK-Rwanda arrangement’ (8 June 2022) 

 

Literature 

Books 

Bianchi 2016 

Bianchi, Andrea, International Law Theories: an Inquiry into Different Ways of Thinking, 

Oxford University Press, Oxford, 2016 

 

Crawford 2019 

Crawford, James, Brownlie’s Principles of Public International Law, 9th edition, Oxford 

University Press, Oxford, 2019 

 

Cryer et al. 2011 

Cryer, Robert, Hervey, Tamara, Sokhi-Bulley, Bal & Bohm, Alexandra, Research 

Methodologies in EU and International Law, Hart Publishing, London, 2011 

 

Gammeltoft-Hansen 2011 

Gammeltoft-Hansen, Thomas, Access to Asylum: International Refugee Law and the 

Globalisation of Migration Control, Oxford University Press, Oxford, 2011  



 

xii 

 

 

Ghezelbash 2018 

Ghezelbash, Daniel, Refuge Lost: Asylum Law in an Interdependent World, Cambridge 

University Press, Cambridge, 2018  

 

Goodwin-Gill & McAdam 2007 

Goodwin-Gill, Guy & McAdam, Jane, The Refugee in International Law, Oxford University 

Press, Oxford, 2007  

 

Hathaway 2005 

Hathaway, James C., The Rights of Refugees under International Law, Cambridge 

University Press, Cambridge, 2005  

 

Hathaway 2021 

Hathaway, James C., The Rights of Refugees under International Law, Cambridge 

University Press, Cambridge, 2021  

 

Hirvonen 2011 

Hirvonen, Ari, Mitkä metodit?: Opas oikeustieteen metodologiaan, University of Helsinki, 

Helsinki 2011 

 

International Development Research Centre (Canada) 2001 

International Development Research Centre (Canada), The Responsibility to Protect: 

Research, Bibliography, Background: Supplementary Volume to the Report of the 

International Commission on Intervention and State Sovereignty, International Development 

Research Centre, Ottawa, 2001 

 

Lewis 2012 

Lewis, Corinne, UNHCR and International Refugee Law: From Treaties to Innovation, 

Routledge, New York, 2012 

 

Noll 2000 

Noll, Gregor, Negotiatin Asylum – The EU Acquis, Extraterritorial Protection and the 

Common Market of Deflection, Brill, Leiden, 2000  



 

xiii 

 

 

Wouters 2009 

Wouters, C. W., International Legal Standards for the Protection from Refoulement, 

Intersentia, Antwerp, 2009  

 

Articles and Chapters in Books 

Chetail 2021 

Chetail, Vincent, Moving Towards an Integrated Approach of Refugee Law and Human 

Rights Law in The Oxford Handbook of International Refugee Law (Costello, Foster and 

McAdam eds.), Oxford University Press, Oxford, 2021  

 

Dominicé 1997 

Dominicé, Christian, Methodology of international Law in L´Ordre Juridique International 

Entre Tradition et Innovation (Belhumeur & Condorelli eds.) Graduate Institute 

Publications, Geneve, 1997 

 

Einarsen 2011 

Einarsen, Terje, Drafting History of the 1951 Convention and the 1967 Protocol in The 1951 

Convention Relating to the Status of Refugees and its 1967 Protocol – A Commentary (pp. 

37—73) (Zimmermann ed.), Oxford University Press, Oxford, 2011  

 

Fisher et al. 2003 

Fisher, David, Martin, Susan & Schoenholtz, Andrew, Migration and Security in 

International Law in Migration and International Legal Norms (Aleinikoff and Chetail eds.) 

T.M.C. Asser Press, Hague, 2003  

 

Gil-Bazo & Guild 2021 

Gil-Bazo, María-Teresa & Guild, Elspeth, The Right to Asylum in The Oxford Handbook of 

International Refugee Law (Costello, Foster and McAdam eds.), Oxford University Press, 

Oxford, 2021  

 

Goodwin-Gill 2021 



 

xiv 

 

Goodwin-Gill, Guy, International Refugee Law in the Early Years in The Oxford Handbook 

of International Refugee Law (Costello, Foster and McAdam eds.), Oxford University Press, 

Oxford, 2021  

 

Goodwin-Gill & Newland 2003 

Goodwin-Gill, Guy & Newland, Kathleen, Forced Migration and International Law in 

Migration and International Legal Norms (Aleinikoff and Chetail eds.) T.M.C. Asser Press, 

Hague, 2003  

 

Hathaway 2012 

Hathaway, James C., Refugees and Asylum in Foundation of International Migration Law 

(pp. 177—204) (Opeskin, Perruchoud and Redpath-Cross eds.), Cambridge University 

Press, Cambridge, 2012  

 

Jaeger 2003 

Jaeger, Gilbert, Opening Keynote Address: The Refugee Convention at Fifty in The Refugee  

Convention at Fifty: A View From Forced Migration Studies (Selm ed.), Rowman &  

Littlefield, Lanham, 2003  

 

Kälin et al.  2011 

Kälin, Walter, Caroni, Martina & Heim, Lukas, Article 33, para. 1 in The 1951 Convention 

Relating to the Status of Refugees and its 1967 Protocol – A Commentary (pp. 1327—1395) 

(Zimmermann ed.), Oxford University Press, Oxford, 2011  

 

Lauterpacht & Bethlehem 2003 

Lauterpacht, Elihu & Bethlehem, Daniel, The scope and content of the principle of non-

refoulement: Opinion in Refugee Protection in International Law: UNHCR’s Global 

Consultations on International Protection (pp. 87—171) (Feller, Türk and Nicholson eds.), 

Cambridge University Press, Cambridge, 2003  

 

Mathew 2021 

Mathew, Penelope, Non-Refoulement in The Oxford Handbook of International Refugee 

Law (Costello, Foster and McAdam eds.), Oxford University Press, Oxford, 2021  

 



 

xv 

 

Ryan 2010 

Ryan, Bernard, Extraterritorial Immigration Control: What Role for Legal Guarantees? in 

Extraterritorial Immigration Control: Legal Challenges, pp. 3—38 (Ryan and Mitsilegas 

eds), Martinus Nijhoff Publishers, Leiden, 2010 

 

Schmahl 2011 

Schmahl, Stefanie, Article 1 B in The 1951 Convention Relating to the Status of Refugees 

and its 1967 Protocol – A Commentary (pp. 467—479) (Zimmermann ed.), Oxford 

University Press, Oxford, 2011  

 

Skran 2011 

Skran, Laudena, Historical Development of International Refugee Law in The 1951 

Convention Relating to the Status of Refugees and its 1967 Protocol – A Commentary (pp. 

3—36) (Zimmermann ed.), Oxford University Press, Oxford, 2011  

 

Zimmermann & Mahler 2011 

Zimmermann, Andreas & Mahler, Claudia, Article 1 A, para. 2 in The 1951 Convention 

Relating to the Status of Refugees and its 1967 Protocol – A Commentary (pp. 281—465) 

(Zimmermann ed.), Oxford University Press, Oxford, 2011  

 

Weissbrodt & Divine 2012 

Weissbrodt, David & Divine, Michael, International Human Rights of Migrants in 

Foundations of International Migration Law (pp. 152—176) (Opeskin, Perruchoud and 

Redpath-Cross eds.). Cambridge University Press, Cambridge, 2012  

 

Articles in Journals 

Cantor et al. 2022 

Cantor, David, Feith Tan, Nikolas, Gkliati, Mariana, Mavropoulou, Elizabeth, Allinson, 

Kahtryn, Chakrabarty, Sreetapa, Grundler, Maja, Hillary, Lynn, McDonnell, Emilie, 

Moodley, Phillips, Stephen, Pijnenburg, Annick, Reyhani, Adel-Naim, Soares, Sophia & 

Yacoub, Natasha, Externalisation, Access to Territorial Asylum, and International Law in 

International Journal of Refugee Law, Vol 34(1), 2022, pp. 120—156  



 

xvi 

 

 

Casas-Cortes et al. 2016 

Casas-Cortes, Maribel, Cobarrubias, Sebastian & Pickles, John, ‘Good neighbours make 

good fences’: Seahorse operations, border externalization and extra-territoriality in 

European Urban and Regional Studies, Vol 23(3), 2016, pp. 231—251  

 

Durieux & McAdam 2004 

Durieux, Jean-Francois & McAdam, Jane, Non-refoulement through Time: The Case for a 

Derogation Clause to the Refugee Convention in Mass Influx Emergencies in International 

Journal of Refugee Law, Vol 16, 2004, pp. 4—24  

 

FitzGerald 2020 

FitzGerald, David, Remote control of migration: theorising territoriality, shared coercion, 

and deterrence in Journal of Ethnic and Migration Studies, Vol 46:1, 2020, pp. 4—22  

 

Talmon 2009 

Talmon, Stefan, The Various Control Tests in the Law of State Responsibility and the 

Responsibility of Outside Powers for Acts of Secessionist Entities in International and 

Comparative Law Quarterly, Vol 58, 2009, Oxford Legal Studies Paper No 16/2009, pp. 

1—22  

 

Thielemann 2018 

Thielemann, Eiko, Why Refugee Burden-Sharing Initiatives Fail: Public Goods, Free-Riding 

and Symbolic Solidarity in the EU Special Issue: EU Refugee Policies and Politics in Times 

of Crisis in Journal of Common Market Studies, Vol 56(1), 2018, pp. 63—82  

 

Other Literature and Sources 

Van Selm & Cooper 2005 

Van Selm, Joanne & Cooper, Betsy, The New “Boat People”: Ensuring Safety and 

Determining Status, Migration Policy Institute 2005  

 



 

xvii 

 

Amnesty International, Research, Greece: Violence, lies, and pushbacks – Refugees and 

migrants still denied safety and asylum at Europe’s borders (23 June 2021) Index Number 

EUR 25/4307/2021 

 

Amnesty International, Research, Turkey: No safe refuge: Asylum-seekers and refugees 

denied effective protection in Turkey, 3 June 2016, Index Number EUR 44/3825/2016 

 

News Articles and Press Releases  

Amnesty International UK, Press Release, UK: Banishing people seeking asylum to Rwanda 

is 'appalling', 14 April 2022, https://www.amnesty.org.uk/press-releases/uk-banishing-

people-seeking-asylum-rwanda-appalling, accessed on 26 September 2022 

 

Amnesty International, News, Rwanda: Commonwealth leaders must oppose UK’s racist 

asylum seeker deal, 17 June 2022, 

https://www.amnesty.org/en/latest/news/2022/06/rwanda-commonwealth-leaders-must-

oppose-uks-racist-asylum-seeker-deal/, accessed on 26 September 2022  

 

Amnesty International, Press Release, EU: Anniversary of Turkey deal offers warning 

against further dangerous migration deals, 12 March 2021, 

https://www.amnesty.org/en/latest/press-release/2021/03/eu-anniversary-of-turkey-deal-

offers-warning-against-further-dangerous-migration-deals/, accessed on 26 September 2022 

 

Australian Government, Joint Media Release, Joint media release with the Hon Kris Faafoi, 

New Zealand Minister for Immigration - Australia- New Zealand Resettlement Arrangement, 

24 March 2022, https://minister.homeaffairs.gov.au/KarenAndrews/Pages/australia-new-

zealand-resettlement-arrangement.aspx, accessed on 16 September 2022 

 

EU Commission, EU Trust Fund for Africa Adopts €46 Million Programme to Support 

Integrated Migration and Border Management in Libya, 28 July 2017, IP/17/2187. 

 

Generale, Alessandra, When Migrants Do Not Arrive In Europe: The Memorandum of 

Understanding, Eyes on Europe, 19 March 2020, https://www.eyes-on-europe.eu/when-

migrants-do-not-arrive-in-europe/, accessed on 9 September 2022  



 

xviii 

 

 

Human Rights Watch, Q&A: Why the EU-Turkey Migration Deal is No Blueprint, 14 

November 2016, https://www.hrw.org/news/2016/11/14/qa-why-eu-turkey-migration-deal-

no-blueprint, accessed on 26 September 2022. 

 

Human Rights Watch, Dispatches, UK Plan to Ship Asylum Seekers to Rwanda is Cruelty 

Itself, 14 April 2022, https://www.hrw.org/news/2022/04/14/uk-plan-ship-asylum-seekers-

rwanda-cruelty-itself, accessed on 26 September 2022 

 

Human Rights Watch, Dispatches, Public Letter to UK Home Secretary on Expulsions to 

Rwanda, 11 June 2022, https://www.hrw.org/news/2022/06/11/public-letter-uk-home-

secretary-expulsions-rwanda, accessed on 26 September 2022 

 

Human Rights Watch, Italy/Libya: Forced Return of Migrants Violates Rights, 7 May 2009, 

https://www.hrw.org/news/2009/05/07/italy/libya-forced-return-migrants-violates-rights, 

accessed on 26 September 2022 

 

Joint Ministerial Decision (JMD) 42799/2021 Gov. Gazette 2425/Β/7-6-2021  

 

Italian Institute for International Political Studies, Commentary, The Renewal of the EU-

Turkey Migration Deal, 27 May 2021, https://www.ispionline.it/en/pubblicazione/renewal-

eu-turkey-migration-deal-30509#_ftn3, accessed on 26 September 2022 

 

International Rescue Committee, Press Release, Joint NGO statement on Greek 

government's decision to deem Turkey a “safe” country, 14 June 2021, Joint NGO statement 

on Greek government's decision to deem Turkey a “safe” country | The IRC in the EU 

(rescue.org), accessed on 26 September 2022. 

 

Parliament of Australia, Press Release, Refugee resettlement from regional processing 

centres, 13 November 2016, 

https://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query=Id:%22media/pressr

el/4934736%22, accessed on 16 September 2022 

 



 

xix 

 

Parliament of Australia, Joint Press Release, New agreement to secure our region from 

maritime people smuggling, 24 September 2021, 

https://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query=Id%3A%22media%

2Fpressrel%2F8192072%22, accessed on 16 September 2022 

 

UNHCR, Briefing Notes, UNHCR interviews asylum seekers pushed back to Libya, 14 July 

2009, https://www.unhcr.org/news/briefing/2009/7/4a5c638b6/unhcr-interviews-asylum-

seekers-pushed-libya.html, accessed on 26 September 2022 

 

UNHCR, Global Trends, https://www.unhcr.org/globaltrends.html, accessed on 15 

September 2022 

 

UNHCR, Refugee Data Finder, More than 100 million people are forcibly displaced, 

https://www.unhcr.org/refugee-statistics/insights/explainers/100-million-forcibly-

displaced.html#FN1, accessed on 15 September 2022 

 

UNHCR Operation Portal, Returns from Greece to Turkey (under EU-Turkey statement) as 

of 31 March 2020, https://data.unhcr.org/en/documents/details/75075, accessed on 26 

September 2022 

 

UNHCR, Press Releases, UNHCR: Ukraine, other conflicts push forcibly displaced total 

over 100 million for first time, 23 March 2022, 

https://www.unhcr.org/news/press/2022/5/628a389e4/unhcr-ukraine-other-conflicts-push-

forcibly-displaced-total-100-million.html, accessed on 15 September 2022 

 

UNHCR, Press Release, UNHCR statement on Australia-Cambodia agreement on refugee 

relocation, 26 September 2014, https://www.unhcr.org/en-

au/news/press/2014/9/542526db9/unhcr-statement-australia-cambodia-agreement-refugee-

relocation.html, accessed on 19 September 2022 

 

UNHCR, Press Release, UNHCR deeply concerned over returns from Italy to Libya,  7 May 

2009, https://www.unhcr.org/news/press/2009/5/4a02d4546/unhcr-deeply-concerned-

returns-italy-libya.html, accessed on 26 September 2022 

 



 

xx 

 

UNHCR, Press Releases, News Comment: UNHCR warns of increasing violence and human 

rights violations at European borders, 21 February 2022, 

https://www.unhcr.org/news/press/2022/2/62137a284/news-comment-unhcr-warns-

increasing-violence-human-rights-violations-european.html,  accessed on 26 September 

2022 

 

UNHCR, Refugee Data Finder, Key Indicators, 16 June 2022, 

https://www.unhcr.org/refugee-statistics/, accessed on 15 September 2022 

 



 

1 

 

 

1. Introduction 

1.1.  Background 

As a principle, sovereign states are responsible for protecting their nationals and securing 

the fundamental human rights of those nationals. Regardless of this principle, throughout 

times there have been states that have not been able or willing to fulfil that responsibility. 

Often fired by political or discriminatory reasons, the state responsible for the protection 

does the opposite, and begins to harm and persecute its own nationals. When the people are 

no longer protected by their own government, they may be forced to leave their origin states 

and seek aid and protection from other states. We may call this aid refugee protection. 

At the end of the year 2021, around 89.3 million people worldwide had been forced to flee 

their homes due to violence, conflicts, fear of persecution and human rights violations.1 

According to the latest estimates by the United Nations High Commissioner for Refugees 

(‘UNHCR’), this number has now reached 100 million due to the war in Ukraine, as well as 

new internal displacements of people particularly in Myanmar and Burkina Faso.2  This is 

the first time on record that the total number of forcibly displaced persons reaches 100 

million.3 However, not all of the persons included in the category of forcibly displaced 

persons are refugees. According to statistics on 16 June 2022, the total number of refugees 

is 27.1 million.4  

According to the statistics, 72 percent of refugees are hosted in the neighbouring states of 

their countries of origin. Furthermore, 83 percent are hosted in low- or middle-income states, 

and 27 percent in the least developed countries.5 Due to these circumstances, many refugees 

and people seeking asylum and international protection are deciding to look further and 

 
1 UNHCR, Global Trends, https://www.unhcr.org/globaltrends.html, accessed on 15 September 2022. 
2 UNHCR, Refugee Data Finder, More than 100 million people are forcibly displaced, 

https://www.unhcr.org/refugee-statistics/insights/explainers/100-million-forcibly-displaced.html#FN1, 

accessed on 15 September 2022. 
3 UNHCR, Press Releases, UNHCR: Ukraine, other conflicts push forcibly displaced total over 100 million 

for first time, 23 March 2022, https://www.unhcr.org/news/press/2022/5/628a389e4/unhcr-ukraine-other-

conflicts-push-forcibly-displaced-total-100-million.html, accessed on 15 September 2022. 
4 UNHCR, Refugee Data Finder, Key Indicators, 16 June 2022, https://www.unhcr.org/refugee-statistics/, 

accessed on 15 September 2022. 
5 ibid. 
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move towards the Global North6  to find more politically and economically stable locations. 

This phenomenon can be called “secondary movement” of migrants. 

Under the international refugee protection regime, a state is responsible for providing access 

to an asylum procedure to asylum-seekers within its territory and presenting themselves at 

its borders. As a response to the ever-growing number of refugees, and especially those 

seeking protection beyond the nearby territories, many states in the Global North have 

adopted different measures to control migration, and more specifically, the admittance of 

refugees and asylum-seekers within their territories. Migration control takes form ranging 

from applying visa requirements to building physical obstacles to prevent people from 

crossing borders. Often these measures are presented as legitimate ways to prevent people 

smuggling and other criminal activities taking place cross-borders, however, in many cases 

the objective of these measures is to control migration and even to prevent the movement of 

migrants.  

These migration control measures are in growing number moving outside the national 

borders of states. This phenomenon can be described as externalisation of migration control, 

also known as measures of “remote-control”, “extra-territorialisation” or “protection 

elsewhere”. Some of the actions can be decided and carried out unilaterally by a state, yet 

often states have implemented the externalisation of border control jointly with other states 

through different kinds of agreements and arrangements. 

Refugee protection gained sudden attention in Europe in 2015, when the refugee crisis 

caused by war in Syria resulted in around 1.2 million Syrian asylum-seekers arriving in 

Europe. The mass influx of asylum-seekers gave spark to discussions of burden-sharing, 

especially within the Member States of the European Union (‘EU’). New policies were 

adopted to help share the burden more equally within the EU. However, during the same 

time, the neighbouring state Turkey received more than double the number of asylum-

seekers when compared to the EU, around 2.5 million. Furthermore, Lebanon received 1.1 

million Syrian asylum-seekers, which amounted to nearly 20 percent of its entire population, 

and Jordan around 635,000 amounting to around 10 percent of its population.7 The European 

Union has faced criticism that the Union is more focused on internal burden-sharing and 

 
6 In this thesis, the term “Global North” is used as to refer to developed countries, mainly located in Europe 

and North America, however including Australia as well. “Global South” in turn is used for regions within 

Latin America, Asia, Africa, and Oceania.  
7 Thielemann 2018 at 69. 
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external border-control than on helping to share the burden with third countries. The EU-

Turkey action plan and statement on the returning of irregular migrants and asylum-seekers 

to Turkey is one clear example of this phenomenon. 

1.2.  Research Questions 

This thesis explores the migration control measures adopted by different states, with focus 

on measures that include extra-territorial elements. It investigates the arrangements and 

agreements concluded between states aiming at externalisation of migration control, and 

seeks to assess whether these agreements are compatible with the legal framework of refugee 

protection.  

Thus, the research questions of this thesis may be formed as follows: 

1) What is the international legal framework surrounding the externalisation of 

migration control? 

2) What kind of migration control measures and externalisation practices are adopted 

by states? 

3) What is the legal basis for the extra-territorial actions taken by states and how does 

it affect their international obligations? 

In order to answer the above presented research questions, it is necessary to first assess the 

legal framework concerning refugee protection as it is relevant to know the limits 

international law sets upon the states on their actions concerning migration control. The 

objective is to convey a picture of the legal instruments regulating the issue on international 

level, and as part of this assessment, the rights of refugees and the obligations of states rising 

from these instruments are considered. Due attention will be afforded to the grant of asylum 

and the principle of non-refoulement which are often considered as the key elements of 

refugee protection.  

After establishing the legal background, the latter part of the thesis explores the various 

measures of migration control adopted by different states, with a key focus on extra-

territorial measures. The externalisation agreements and their compatibility with the rights 

and obligations rising from the legal framework are analysed as a part of this section, which 

also includes case studies on the arrangements adopted between the European Union and 

Turkey, as well as the recent agreement between the United Kingdom and Rwanda. The 
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thesis attempts to establish the legal consequences of the adoption of these measures and 

investigate whether international obligations can be circumvented with externalisation 

agreements.  

The last part of the thesis concludes the findings, establishing whether the externalisation 

measures are compatible with the legal framework, and what changes should be seen to 

better answer the need for more equal burden and responsibility sharing among states.  

1.3.  Research Method 

In international law, there is no generally accepted definition of methodology.8 However, 

every legal research project begins from a theoretical basis. This theoretical basis informs 

the reader on how the law is conceptualised in the project. The theoretical basis affects the 

determination and formation of the research questions, what data and information are 

examined, and how the data is analysed.9 The last question concerns the method of the 

research and stands for the way the research is conducted, for example, through qualitative, 

quantitative, or comparative analysis. Method forms a part of methodology, which in itself 

is a wider concept. Methodology concerns the theoretical connotations, the underlying 

understanding of the field of research.10 In law science, methodology includes, apart from 

the methods, questions about the essence and basic premises of law. Thus, methodology 

includes questions concerning the character of legal information and data, for example which 

qualities make the information legal, what is law or justice, what is the scientific interest of 

the research, and what are its the sociological, scientific, and legal impacts.11  

In this thesis, a critical methodology is adopted. This means that the thesis will not only 

describe the current state of legislature and legal system, but considers the surrounding 

society, equilibrium of power, and values i.e. extra-legal considerations as well. The 

underlying understanding is that the legal system does not exist in a vacuum, but is a product 

of the surrounding society. Similarly, the international legal framework concerning refugee 

protection is not found or God-given, but an expression of politic will, vested interests, and 

economic and social structures. 

 
8 Dominicé 1997 at para 2. 
9 Cryer et al. 2011 at 5. 
10 ibid at 5. 
11 Hirvonen 2011 at 9—10.  
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The approach in this thesis is both de lege lata, the law as it exists, and de lege ferenda, what 

the law should be. Thus, the thesis seeks to assess both what the law is currently and whether 

and how it is lacking and should be changed.  

Even though the methodology is inclined to criticism, a positivist approach is also present in 

this thesis in the sense that it is based on the elaboration of existing rules: this means that the 

thesis starts from what the existing recognised rules of international law are. It is 

acknowledged that the international law as a legal system is socially constructed and consists 

of norms made by the legislator, are formed as common law or born out of case law. 

According to a traditional positivist approach, the “correct legal view” should be found 

within the law, and the law is autonomous from other disciplines or social practices. 12 

However, in this thesis, the research is not limited to existing rules of international law, as 

soft law instruments and legal opinion are also given value.  

As for the research method, this thesis is carried out on the basis of the legal dogmatic 

method. Traditionally, legal dogmatism has had two functions: interpretation and 

systematisation.13 The interpretation function means that legal dogmatism is used for making 

interpretative comments on the contents of a legal norm, i.e. what does the norm signify. 

The systematisation function means that the method is used for organising and building a 

consistent and coherent legal system. A research based on legal dogmatic method not only 

describes the law as it is, but also makes normative takes on the law.14 

As in this thesis a variety of sources are used, the hierarchy of legal sources has to be 

recognised. The relevant legal sources and their hierarchy can be derived from Article 38 of 

the Statute of the International Court of Justice (‘ICJ Statute’). According to Article 38(1), 

the Court shall apply in its decisions: 

“a.  international conventions, whether general or particular, establishing rules 

expressly recognized by the contesting states; 

b.  international custom, as evidence of a general practice accepted as law; 

c.  the general principles of law recognized by civilized nations; 

 
12 See Bianchi 2016 at 24—30.   
13 Hirvonen 2011 at 22. 
14 ibid at 24—26.  
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d.  subject to the provisions of Article 59, judicial decisions and the teachings of 

the most highly qualified publicists of the various nations, as subsidiary means 

for the determination of rules of law.” 

In this thesis, sources from these different categories are used: international conventions and 

treaties are used for establishing the legal framework, as in international law, treaties are 

considered the most important source of obligation15, and are therefore highly relevant for 

this thesis. International customs, as embodied in the resolutions, consultations, and expert 

opinions of international organs, however without the claim that these customs would have 

formed into general practice accepted as law, but merely as evidence of some level of formed 

practice.16 The general principles of law are recognised in the thesis as well. According to 

Crawford, such general principles of international law are, for example,  

“[t]he principles of consent, reciprocity, equality of states, finality of awards and 

settlements, the legal validity of agreements, good faith, domestic jurisdiction, and the 

freedom of the seas.”17  

Judicial decisions and precedents are used as they can act as evidence of the law. As Article 

59 of the ICJ Statutes provides, the judicial decisions have no binding force, except as 

between the parties and in respect of that particular case. However, decisions of both 

international and national courts are explored in this thesis, as they can provide for evidence 

of how the law has been applied and interpreted in different situations. Furthermore, other 

sources as writings of publicists will be used with precaution to the underlying prejudices.  

Furthermore, as the sources must be interpreted, it should be stated that the relevant rules for 

treaty interpretation are set out in the Vienna Convention on the Law of Treaties (‘Vienna 

Convention’).18 According to Article 31(1) of the Vienna Convention, the treaty 

interpretation starts from seeking an ordinary meaning to be given to the text in its contexts 

and in light of its object and purpose. According to Article 31(2) of the Vienna Convention, 

the context for the purpose of the interpretation of a treaty shall include the text, its preamble, 

and annexes, as well as any relating agreements or instruments made between the parties in 

connection with the conclusion of the treaty or accepted as an instrument relating to the 

 
15 Crawford 2019 at 28. 
16 Establishing the generality of these practices and whether they have been accepted as law or created the 

presumption of the existence of opinion juris will not be discussed in this thesis.  
17 Crawford 2019 at 34. 
18 Vienna Convention of the Law of Treaties (22 May 1969) 1155 UNTS 331 (Vienna Convention). 
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treaty. According to Articles 31(3)(b) and (c) any “subsequent practice in the application of 

the treaty which establishes the agreement of the parties regarding its interpretation” should 

be considered, as well as “any relevant rules of international law applicable in the relations 

between the parties”.  

When the interpretation under Article 31 of the Vienna Convention should be confirmed, 

leaves the meaning of the text “ambiguous or obscure”, or leads to a result which is 

“manifestly absurd or unreasonable”, subsequent means of interpretation may be 

consulted.19 These subsequent means include the preparatory work of the treaty and the 

circumstances of its conclusion.20 

As the research questions of this thesis aim at understanding externalisation of migration 

control in the context of refugee law and the compatibility of the adopted migration control 

measures with that law, the identification and interpretation of the international regulation 

on refugee rights is essential. Therefore, the 1951 Convention Relating to the Status of 

Refugees (‘Refugee Convention’ or ‘the 1951 Refugee Convention’) is the main instrument 

of interest, as it is currently the main international legal instrument on refugee protection. 

The interpretation of the Refugee Convention is based on the background, the drafting 

process and history of the Refugee Convention, as well as more current takes from non-

governmental monitoring bodies and national and international courts. Furthermore, the 

analysis of refugee rights is complemented with other international instruments on human 

rights, as well as with relevant sources of soft law.  

The sources for the thesis are mainly international, including relevant legal literature and 

opinions, as well as guidance and decisions issued by international monitoring bodies, 

organisations, and governments. National laws will be mostly excluded from the scope of 

this study, due to its nature as an international law research study. However, national, and 

regional laws and case law will be explored to the extent necessary to examine the 

compatibility of the nationally adopted migration control measures against the international 

legal framework, as the compatibility has been challenged in courts around the world and 

the legal decisions and judgements present different approaches and conclusions to the 

questions presented in this thesis.  

 
19 Vienna Convention, Article 32. 
20 Vienna Convention, Article 32. 
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2. The Legal Framework of Refugee Protection 

2.1.  Refugee Law as a Part of International Law 

To be able to understand state actions towards controlling their borders we need to 

understand the relevant legal framework. Sovereign states have the jurisdictional 

competence to make laws, take executive and judicial action, and govern over their national 

territory and population due to the principle of sovereign equality and right to non-

interference as recognised in Article 2 of the United Nations Charter21 (‘UN Charter’). 

However, this competence may be limited by customary or treaty obligations in law and 

international relations. In the centre of customary international law of treaties is the rule of 

pacta sunt servanda, meaning that states must comply with their international obligations in 

good faith.22 Thus, states bound to international treaties are legally responsible for the 

performance of their obligations,23 since states give their consent to be subjected to a 

normative order when they bind themselves with treaties. 

International law has traditionally regulated conduct of states vis-à-vis other states, but the 

rise of international humanitarian law, human rights law and refugee law has extended 

international law to also govern the relationship between states and individuals.24 The human 

right obligations are also recognised in Article 1(3) of the UN Charter, where it states that 

the purposes of the United Nations are: 

 

“To achieve international co-operation in solving international problems of an 

economic, social, cultural, or humanitarian character, and in promoting and 

encouraging respect for human rights and for fundamental freedoms for all without 

distinction as to race, sex, language, or religion”. 

Thus, these matters are not exclusively domestic and under state sovereignty, but belong to 

the sphere of international law. Migration is a topic that is often left for states themselves to 

command, as it is seen as a key question for states to get to determine who and on what 

conditions they let enter and stay within their borders. However, treaty law has been adopted 

also on migration issues, especially on the part of refugee protection. As concluded by 

 
21 Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945) 1 UNTS XVI. 
22 Crawford 2019 at 434.  
23 International Development Research Centre (Canada) 2001 at 7—8.  
24 Noll 2000 at 26. 
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Hathaway, the universal rights of refugees can be derived from two places: the Refugee 

Convention, and the general standards of international human rights law.25  

In this Chapter, the international sources and contents of refugee protection are explored. As 

mentioned in the previous Chapter, the sources of international law are generally considered 

as treaties, customs, general principles of law, and secondary sources such as legal opinions, 

as described in Article 38(1) of the Statute of International Court of Justice.26  This Chapter 

begins by exploring the first international refugee instruments and the Refugee Convention, 

their background, and drafting history, and then moves on to relevant international human 

rights instruments and soft law instruments from which refugee rights can be derived of. 

Attention is given to the contents and the sphere of application of these instruments, as to 

help determine the persons whose rights are guaranteed by the instruments and, more 

importantly for this thesis, the limits of the protection. In the latter part of the Chapter, the 

focus is on the rights and protections arising from these instruments, and the exploration of 

the concepts of asylum and principle of non-refoulement. 

2.1.1. The First Refugee Conventions 

The first international legal instruments considering refugees were drafted by the League of 

Nations. The League of Nations was established after the First World War in 1919, and it 

served as an international forum for states to pursue co-operation in political, social, and 

economic matters.27 During the early years of its operation, the League of Nations composed 

international legal instruments concerning Russian, Armenian, and other refugees.28 The 

primary purpose of these instruments was to establish rules regarding the legal status of 

refugees, as refugees were often left in an unprotected situation due to the lack of protection 

from their origin state and the absence of bilateral agreements on reciprocity between the 

origin state and the state receiving the refugees on the rights allocated to the citizens of the 

origin country.  

 
25 Hathaway 2021 at 173. 
26 Statute of the International Court of Justice (18 April 1946). 
27 Lewis 2012 at 2. 
28 Arrangement Relating to the Issue of Identity Certificates to Russian and Armenian Refugees (12 May 1926) 

89 LNTS 47; Arrangement Relating to the Legal Status of Russian and Armenian Refugees (30 June 1928) 89 

LNTS 53; Arrangement Concerning the Extension to Other Categories of Refugees of Certain Measures Taken 

in Favour of Russian and Armenian Refugees (30 June 1928) 89 LNTS 63; see Jaeger 2003 at 10; Lewis 2012 

at 5.  
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The first legally binding international convention on refugee protection was the 1933 

Convention relating to the International Status of Refugees29 (‘1933 Refugee Convention’). 

The 1933 Refugee Convention formalised the recommendations set out in the 1928 

Arrangement relating to the Legal Status of Russian and Armenian Refugees30. The 

Arrangement relating to the Legal Status of Russian and Armenian Refugees had established 

standards for the recognition of personal status of the refugees and addressed rights such as 

access to the courts and the right to work. The 1933 Refugee Convention set out explicit 

obligations to states to not expel authorised refugees, to avoid refoulement and to not refuse 

entry to refugees at the frontiers of their countries of origin.31 The 1933 Refugee Convention 

was, however, only ratified by eight states, many of which with reservations. In fact, Italy, 

Czechoslovakia, and the United Kingdom made reservations to Article 3 of the 1933 

Refugee Convention, emphasising the retention of sovereign competence in the matter of 

expulsion.32 The 1933 Refugee Convention was also limited in its scope of application as it 

only concerned specific and existing categories of refugees, defined on the basis of origin or 

nationality.33  

After the 1933 Refugee Convention, another refugee convention was adopted with the 

objective of providing protection for refugees fleeing from Germany in 1938.34 The 1938 

Refugee Convention was only ratified by two states, Belgium and the United Kingdom, and 

has been deemed to have had a smaller impact than the 1933 Refugee Convention.35 The 

composition of these instruments can in any event be deemed significant, as it was the first 

time states expanded general aliens law principles to meet the actual needs of refugees, 

acting as a precedent for the modern refugee rights regime.36  

2.1.2. The 1951 Refugee Convention and the 1967 Protocol 

In the years following the Second World War, the United Nations proposed the creation of 

a new international regime for the protection of stateless persons, including refugees.37 The 

 
29 Convention Relating to the International Status of Refugees (28 June 1933) 159 LNTS 3663 (1933 Refugee 

Convention). 
30 Arrangement Relating to the Legal Status of Russian and Armenian Refugees (30 June 1928) 89 LNTS 53. 
31 1933 Refugee Convention, Article 3. 
32 Goodwin-Gill & McAdam 2007 at 202; Skran 2011 at 19 para 43; Hathaway 2021 at 24.  
33 Skran 2011 at 18 para 38. 
34 Convention Concerning the Status of Refugees Coming from Germany (10 February 1938) 192 LNTS 4461. 
35 Skran 2011 at 24 paras 94-95. 
36 Hathaway 2021 at 26; see Goodwin-Gill 2021.  
37 Hathaway 2021 at 27. 
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United Nations High Commissioner for Refugees was created pursuant to the adoption of its 

statute in December 1950.38 The UNHCR’s functions were to provide international 

protection to refugees and to seek permanent solutions to the problem of refugees.39 During 

the same time, a new convention on refugees and stateless persons was discussed and drafted 

by the Conference of Plenipotentiaries as decided by the United Nations General Assembly 

(‘General Assembly’).40 The Conference of Plenipotentiaries was attended by 28 

plenipotentiaries, 29 non-governmental and four intergovernmental organisations, and the 

result of the Conference was the 1951 Convention Relating to the Status of Refugees41, 

which was the first human rights treaty adopted by the United Nations after the Second 

World War.42 The Convention was later supplemented with the 1967 Protocol to the 

Convention (‘Protocol’ or ‘the 1967 Protocol’). 43 Today, these two instruments set the main 

global standards for international protection of refugees.  

The 1951 Refugee Convention is based on the principle that all human beings should enjoy 

fundamental rights and freedoms without discrimination, and the purpose of the Convention 

is to assure refugees the widest possible exercise of these fundamental rights and freedoms.44 

The Refugee Convention provides a definition of a person who qualifies for the refugee 

status. Furthermore, the Refugee Convention entails the principle of non-refoulement which 

prohibits states from sending refugees back to territories where their life and freedom would 

be threatened, and sets out the social, civil, and political rights and standards of treatment to 

which all qualified refugees are entitled to. These topics will be further discussed in the latter 

part of this Chapter. 

In the system of rights guaranteed by the 1951 Refugee Convention, key element is the 

definition of refugee, which determines the persons who are entitled to the protections of the 

Convention. According to the Refugee Convention, refugee is a person who has been 

recognised to meet all the criteria under Articles 1(A) and (B) of the Convention, but does 

 
38 Statute of the Office of the United Nations High Commissioner for Refugees (14 December 1950) 

A/RES/428(V). 
39 Lewis 2012 at 14. 
40 UN General Assembly, ‘Draft Convention relating to the Status of Refugees’ (1950) UN Doc A/RES/429. 
41 Convention relating to the Status of Refugees (adopted 28 July 1951, entered into force 22 April 1954) 189 

UNTS 137 (Refugee Convention). 
42 Einarsen 2011 at 40 para 1. 
43 Protocol Relating to the Status of Refugees (adopted 31 January 1967, entered into force 4 October 1967) 

606 UNTS 267 (Refugee Protocol) 
44 Refugee Convention, Preamble. 
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not fall outside of the scope of application under the cessation and exclusion clauses in 

Articles 1(C), (D), (E) and (F).  

Article 1(A) paragraph 1 entails that those individuals, who have already been recognised as 

refugees under previous arrangements, are to be considered as refugees under the 1951 

Refugee Convention as well.45 As Article 1(A) paragraph 1 only concerns refugees who have 

been recognised before the adoption of the Refugee Convention, at the present, Article 1(A) 

paragraph 2 is the more significant provision for the recognition of refugees. Article 1(A) 

paragraph 2 sets out the general definition of a refugee, according to which refugee is any 

individual who,  

“as a result of events occurring before 1 January 1951 and owing to well-founded fear 

of being persecuted for reasons of race, religion, nationality, membership of a particular 

social group or political opinion, is outside the country of his nationality and is unable 

or, owing to such fear, is unwilling to avail himself of the protection of that country; or 

who, not having a nationality and being outside the country of his formed habitual 

residence as a result of such events, is unable or, owing to such fear, is unwilling to 

return to it”.46  

In the 1951 Refugee Convention, the term “refugee” was restricted to those who fled their 

origin states as a result of events that occurred before 1 January 1951. The Refugee 

Convention parties were also given an option to choose to limit their obligations only to 

refugees resulting from events that had occurred in Europe.47 Thus, parties to the Refugee 

Convention were able to limit their obligations significantly. It should be borne in mind that 

the drafters of the 1951 Refugee Convention were for the major part from European states, 

in fact, 18 of the 26 states taking part in the drafting of the Convention were European. It 

has been considered that the limitations to the scope of the Refugee Convention were made 

since its drafters were primarily concerned with the Second World War refugees and the 

post-war refugees originating from Eastern Europe.48 Thus, the primary intention of the 

drafters was not to create an instrument to address refugee problems outside of the European 

continent. In fact, some of the participating governments were reluctant to signing a “blank 

 
45 See Schmahl 2011 I.  
46 Refugee Convention, Article 1(A)(2). 
47 Refugee Convention, Article 1(B)(1). 
48 Zimmermann & Mahler 2011 at 321 para 113. 
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cheque” of obligations which could arise if the Refugee Convention was applicable to all 

refugees around the world.49  

Regardless of the original intentions of the drafters of the 1951 Refugee Convention, the 

restricting date and the option for states to limit the protection efforts in relation to the 

geographical location of the events were removed with the 1976 Protocol.50 Since the 

adoption of the Protocol, the term “refugee” was applicable to all individuals who satisfied 

the general definition of being outside of their country of origin or formed habitual residence 

and being unable or unwilling to return there owing to a well-founded fear of being 

persecuted for reasons of race, religion, nationality, membership of a particular social group 

or political opinion. Thus, it was no longer relevant whether the events that lead into 

individuals fleeing from their origin states occurred before or after 1 January 1951, and state 

parties to the Protocol could no longer limit their obligations to events occurred in Europe. 

It could be said that the Protocol universalised the Refugee Convention.  

However, even though the Protocol widened the scope of application of the Refugee 

Convention, many groups of involuntary migrants remained excluded from the scope. This 

is due to the fact that the definition of refugee is limited to individuals who are fleeing from 

persecution and are outside of their country of origin. Involuntary migrants fleeing from, for 

example, natural disasters, war, or general economic or political turmoil, are not included in 

the scope, and neither are internally displaced refugees who have not left their country of 

origin.51  

An individual who would satisfy the criteria would be a so-called “Convention refugee” and 

would benefit from the protections granted by the Refugee Convention. However, a 

challenging aspect to the refugee status is the period before an individual’s status is 

determined. During this period, individuals who apply for refugee status and protection but 

are not, at least yet, recognised as such are often referred as asylum-seekers. At times, states 

apply a restrictive interpretation and withhold some or all rights granted by the Refugee 

Convention until the individual has been formally recognised to be entitled to the refugee 

status.52 In practical terms, there is a legally vague period between the time when an 

 
49 Einarsen 2011 at 59—60 paras 45—50; Schmahl 2011 at 490—472 paras 6—10.  
50 Protocol to the Refugee Convention, Article 1(2). States still had the option to keep the geographical 

limitations according to Article 1 para. 3 of the Protocol. However, only four countries have decided to keep 

the constrains, see Schmahl 2011 at 478 para 31.   
51 Einarsen 2011 at 51—52 para 28; Hathaway 2012 at 179. 
52 Hathaway 2005 at 158; Chetail 2021 at 208, footnote 24. 
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individual becomes a Convention refugee, and when they are recognised as one, during 

which rights recognised in the Refugee Convention may be withheld from the individual.  

This concern has been discussed by the Office of the United Nations High Commissioner 

for Refugees. As stated in the UNHCR Handbook on Procedures and Criteria for 

Determining Refugee Status53,  

“a person is a refugee within the meaning of the 1951 Convention as soon as he fulfils 

the criteria contained in the definition. This would necessarily occur prior to the time at 

which his refugee status is formally determined. Recognition of his refugee status does 

not therefore make him a refugee but declares him to be one. He does not become a 

refugee because of recognition, but is recognized because he is a refugee”.54  

Furthermore, in the Note on International Protection, the High Commissioner for Refugees 

has expressed concern for the fulfilment of non-refoulement in the context of refugee status 

recognition:  

“Every refugee is, initially, also an asylum-seeker; therefore, to protect refugees, 

asylum-seekers must be treated on the assumption that they may be refugees until their 

status has been determined. Otherwise, the principle of non-refoulement would not 

provide effective protection for refugees, because applicants might be rejected at borders 

or otherwise returned to persecution on the grounds that their claim had not been 

established.”55  

It should be noted that neither the 1951 Refugee Convention nor the 1967 Protocol regulates 

on the procedures for determining refugee status. Therefore, it is left to the states to decide 

how to establish the determination process. The UNHCR Handbook on Procedures and 

Criteria for Determining Refugee Status contains guidance on the determination process and 

sets out the basic procedural requirements for the determination of a refugee status. 

However, the Handbook is not legally binding and thus serves only as guidance.  

The state parties to the Refugee Convention have the right to interpret the Convention. The 

UNHCR and the Executive Committee of the High Commissioner’s Programme (‘Executive 

 
53 UNHCR ‘Handbook on Procedures and Criteria for Determining Refugee Status and Guidelines on 

International Protection under the 1951 Convention and the 1967 Protocol relating to the Status of Refugees’ 

(1979, reissued 2019) UN Doc HCR/1P/4/ENG/REV.4 (UNHCR Handbook on Procedures and Criteria). 
54 UNHCR Handbook on Procedures and Criteria 1992 at para 28. 
55 UNHCR ‘Note on International Protection (submitted by the High Commissioner)’ (31 August 1993) UN 

Doc A/AC.96/815 at para 11.  
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Committee’ or ‘EXCOM’) have the competence to oversee the implementation of the 

Convention and the duty to supervise its application.56 They are also considered to have 

certain authority regarding interpretation of the Convention as well.57 In distinction to other 

international instruments, there is no international judicial review of how individual cases 

are handled and whether state actions are compliant with the Refugee Convention. However, 

any disputes between states about the application or interpretation of the Refugee 

Convention can be referred to the International Court of Justice (‘ICJ’).58 So far, no such 

disputes have been raised. Apart from the ICJ, there are no other bodies with the competence 

to make legally binding decisions about the interpretation or application of the Refugee 

Convention.59  

2.1.3. Relevant Human Rights Instruments  

Even though the 1951 Refugee Convention and the 1967 Protocol set the primary standards 

for refugee protection, the protection scene is supplemented by norms of general human 

rights law. General human rights instruments provide for basic and fundamental rights that 

apply to all human beings, and thus provide rights to refugees and asylum-seekers as well, 

unless otherwise dictated. When human rights law and refugee law address the same right, 

the most protective rule should be implemented.60 In this part, the human rights instruments 

relevant for refugee rights are briefly introduced. The objective is to provide a general 

overview of other international legal instruments that can affect the application of the 

Refugee Convention provisions and the state obligations towards refugees. Some of the 

instruments are universal and some regional, but can still assist us in understanding the 

framework surrounding refugee protection. 

The 1966 International Covenant on Civil and Political Rights61 (‘ICCPR’) enriches the 

scope of rights provided by the 1951 Refugee Convention by recognising several essential 

human rights. The ICCPR recognises fundamental rights and freedoms, such as the right to 

life (Article 6) and the prohibition of torture, cruel, inhuman, or degrading treatment (Article 

7). Furthermore, the ICCPR recognises the right to private and family life (Article 23), the 

 
56 Refugee Convention, Article 35. 
57 Wouters 2009 at 14. 
58 Refugee Convention, Article 38.  
59 Wouters 2009 at 37. 
60 Chetal 2021 at 216. 
61 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 

March 1976) 999 UNTS 171 (ICCPR). 
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right to leave any country (Article 12(2)) the principle of equality before the law (Article 

26), and the right to be recognised as a person before the law (Article 16).  

Article 2(1) of the ICCPR requires states to guarantee the Covenant rights “to all persons 

who may be within their territory and to all persons subject to their jurisdiction”, therefore 

applying also to asylum-seekers and refugees within the state’s territory or under its 

jurisdiction. The ICCPR also enhances the prohibition of arbitrary detention with far more 

comprehensive requirements for detention in Article 9 than what is provided in Article 31(2) 

of the Refugee Convention, and thus provides a more protective rule that should be 

implemented instead of the rule in the Refugee Convention. 

Furthermore, Article 26 of the ICCPR includes a more extensive principle of non-

discrimination and equality than the rule in the Refugee Convention. Where the Refugee 

Convention only prohibits discrimination between and amongst refugees, the ICCPR 

prohibits “any discrimination” and guarantees equal and effective protection to all persons. 

The prohibited grounds of discrimination are also extended from the race, religion, and 

country of origin, as mentioned in Article 3 of the Refugee Convention, to encompass colour, 

sex, language, political or other opinion, national or social origin, property, birth, or other 

status in the ICCPR. 62 Thus, according to the ICCPR, refugees should not be treated equally 

only between themselves, but also when compared to other groups in the state’s territory or 

under its jurisdiction.  

Due to the ICCPR recognising many basic and fundamental human rights, it can be deemed 

one of the most relevant international legal instruments providing for refugee protection after 

the Refugee Convention and Protocol. However, many provisions relevant to refugee 

protection can be found in other legal instruments as well.  

The principle of non-refoulement, which will be more discussed in the latter part of this 

Chapter, can be found, sometimes with differing wordings, in various international and 

regional human rights instruments. The human rights principle of non-refoulement, unlike 

the principle in the Refugee Convention, is absolute, and does not require for the person to 

be outside his country of origin to apply.63  

 
62 ICCPR, Article 26. 
63 Chetail 2021 at 209; Mathew 2021 at 903. In the Refugee Convention, the principle of non-refoulement is 

not absolute. The protection does not cover “dangerous refugees” and persons excluded from refugee status 

under Articles 33(2) and 1F of the Convention. 
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An explicit prohibition of refoulement can be found in Article 3(1) of the 1984 UN 

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment64, in Article 16 of the 2006 International Convention for the Protection of All 

Persons from Enforced Disappearance65, and in Article 49 of the 1949 Geneva Convention 

relative to the Protection of Civilian Persons in Time of War66. The principle has also been 

derived from Article 7 of the ICCPR, which does not mention non-refoulement directly, but 

pronounces that “no one shall be subjected to torture or to cruel, inhuman or degrading 

treatment or punishment” and has been interpreted by supervising bodies to provide 

protection from refoulement as well.67   

The non-refoulement principle has also been adopted in regional instruments, for example 

in Article II (3) of the 1969 OAU Convention Governing the Specific Aspects of Refugee 

Problems in Africa68, which, unlike the Refugee Convention, explicitly prohibits rejection 

at the frontier. The principle can also be found in Article 22(8) of the 1969 American 

Convention on Human Rights69 and in Article 19(2) of the EU Charter of Fundamental 

Rights70. The 1950 European Convention on Human Rights (‘ECHR’), likewise the ICCPR, 

provides that no one shall be subject to torture, or cruel, inhuman, or degrading treatment or 

punishment.71  

However, it should be noted that even when international human rights instruments are 

ordinarily applied to everyone under a state’s jurisdiction, some distinctions can be made 

due to nationality and citizenship, or the lack thereof. Even though the rights protected by 

the ICCPR must be guaranteed to nationals and non-nationals without discrimination, 

distinctions between the two groups can be drawn with respect to political rights explicitly 

guaranteed to nationals72, and freedom of movement, which is guaranteed only to those who 

 
64 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (adopted 10 

December 1984, entered into force 26 June 1987) 1465 UNTS 85. 
65 International Convention for the Protection of All Persons from Enforced Disappearance (adopted 20 

December 2006, entered into force 23 December 2010) 2716 UNTS 3. 
66 Geneva Convention Relative to the Protection of Civilian Persons in Time of War (adopted 12 August 1949, 

entered into force 21 October 1950) 75 UNTS 287. 
67 Wouters 2009 at 1. 
68 Convention Governing the Specific Aspects of Refugee Problems in Africa (adopted 10 September 1969, 

entered into force 20 June 1974) 1001 UNTS 45 (OAU Convention). 
69 American Convention on Human Rights (adopted 22 November 1969, entered into force 18 July 1978) 

(1970) 1144 UNTS 123 (OAS Convention). 
70 Charter of Fundamental Rights of the European Union [2012] OJ 2012/C326/02. 
71 Convention for the Protection of Human Rights and Fundamental Freedoms (4 November 1950) (European 

Convention on Human Rights, as amended) 213 UNTS 221 (ECHR), Article 3. 
72 Article 25 of the ICCPR, under which only citizens have the right to vote and to be elected. 
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are “lawfully within the territory of a State” 73. Furthermore, according to Article 4(1) of the 

ICCPR, derogations from the Covenant are possible in situations of public emergency. In 

these situations, only a more limited prohibition of discrimination applies, making it possible 

for states to distinguish between nationals and aliens.74 Likewise, the economic, social, and 

cultural rights recognised in the 1966 International Covenant on Economic, Social and 

Cultural Rights75 (‘ICESCR’) is generally applicable to everyone. However, Article 2(3) of 

the ICESCR enables developing countries an option to determine “the extent they would 

guarantee the economic rights recognized in the present Covenant to non-nationals”. Thus, 

in practice, it is allowed for some states to limit the economic rights granted to refugees and 

asylum-seekers. However, it has been reaffirmed by the UN Committee on Economic, Social 

and Cultural Rights, that the “essential minimum content” of the ICESCR rights is 

guaranteed in any circumstances to all refugees and asylum-seekers.76  

2.1.4. Soft Law Instruments 

Besides the Refugee Convention and its Protocol and the general human rights instruments 

discussed above, the legal framework of refugee protection is also supplemented by soft law. 

Soft law can comprise of subsidiary means for the determination of rules of law, including 

judicial decisions and legal praxis, as well as doctrinal writings, and subsequent practice as 

referred in Article 31 (3)(b) of the Vienna Convention on the Law of Treaties.77 The 

difference between soft law and primary sources is that the soft law instruments are not 

binding but can help determine the contents of the primary sources.78 Thus, they can aid with 

interpretation of the law and act as a source of guidance for states. On this topic, the most 

relevant soft law instruments are the Universal Declaration of Human Rights, the UNHCR 

guidance, and EXCOM Conclusions. 

 
73 UN Human Rights Committee (HRC) ‘CCPR General Comment No. 15: The Position of Aliens Under the 

Covenant’ (1986), at paras 8—9.  
74 Article 4(1) of the ICCPR, which prohibits discrimination on the grounds of race, colour, sex, language, 

religion or social origin. 
75 International Covenant on Economic, Social and Cultural Rights (adopted 16 December 1966, entered into 

force 3 January 1976) 993 UNTS 3. 
76 UN Committee on Economic, Social and Cultural Rights (CESCR), ‘Duties of States towards refugees and 

migrants under the International Covenant on Economic, Social and Cultural Rights’ (13 March 2017) UN Doc 

E/C.12/2017/1, at paras 9, 11.  
77 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 1155 

UNTS 331. 
78 Noll 2000 at 31. 
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One of the most significant soft law instruments in the area of human rights law is the 1948 

Universal Declaration of Human Rights (‘UDHR’). The UDHR is not legally binding nor a 

treaty, yet it has paved the way for the adoption of human rights treaties. Many of its 

provisions project general principles of law and considerations of humanity, and include 

rights that would later be protected in international instruments.79 In fact, the UDHR is 

expressly referred to in the Preamble to the Refugee Convention, and it has been considered 

to have influenced the drafting of the rights recognised in the Refugee Convention.80 

In the area of refugee protection, the United Nations High Commissioner for Refugees has 

a central role. The UNHCR is a subsidiary organ of the United Nations with the mandate to 

provide international protection to refugees and to seek permanent solutions to the problem 

of refugees. The mandate to provide international protection concerns both the development 

of conventions for refugee protection as well as actions to ensure that states provide efficient 

protection to refugees.81 The UNHCR has a supervisory role on the interpretation and 

application of the Refugee Convention, and this role has been stated in the Preamble to the 

Convention as follows: 

“[t]he United Nations High Commissioner for Refugees is charged with the task of 

supervising international conventions providing for the protection of refugees, and 

recognizing that the effective co-ordination of measures taken to deal with this problem 

will depend upon the co-operation of States with the High Commissioner.” 

Furthermore, according to Article 35 of the Refugee Convention, states parties to the 

Refugee Convention undertake to cooperate with the UNHCR in the exercise of its functions, 

and facilitate its supervising duty. States also have the duty to provide information to the 

UNHCR on the laws and regulations they may adapt relating to the Refugee Convention.82 

The UNHCR is, however, not provided with enforcement power nor procedures to enforce 

the supervision.83 This can be seen as a significant limitation to the UNHCR’s powers and 

its practical ability to enforce its supervision. The UNHCR gives out legally non-binding, 

yet authoritative guidance and principles on the interpretation and application of the Refugee 

Convention. Therefore, the UNHCR documents are given value in this research as well. 

 
79 Crawford 2019 at 612. 
80 Hathaway 2021 at 29. 
81 Lewis 2012 at 37. 
82 Refugee Convention, Article 36. 
83 Wouters 2009 at 40. 
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Another significant body in this area is the Executive Committee of the High 

Commissioner’s Programme, which is a body composed of state representatives, established 

to advice the UNHCR on its work.84  The Executive Committee is formally independent of 

the UNHCR.85 The Executive Committee adopts Conclusions on International Protection, 

which are non-binding and do not have force of law, but are followed by the UNHCR.86 

However, they provide relevant interpretation of the international protection regime by 

mirroring the opinions of the international community representatives87, and may contribute 

to the formulation of opinio juris.  

2.2.  Rights and Protections Provided for Refugees  

In this part of the Chapter, the thesis explores the rights and protections recognised in the 

Refugee Convention, starting with the substantive rights recognised in Articles 3—32 of the 

Refugee Convention. The primary objective is to provide a general understanding of the 

rights granted to refugees once they are within the borders or under the jurisdiction of a state 

party to the Convention. After that, the thesis moves on to investigate the concepts of asylum 

and the principle of non-refoulement. As asylum or the grant of it is not explicitly regulated 

in the Refugee Convention and is closely connected to the principle of non-refoulement, it 

is meaningful to consider these two concepts together. Special consideration is given to the 

extra-territorial effect of the prohibition of non-refoulement as well as its application in 

situations of mass-influx.  

2.2.1. Rights Recognised in the Refugee Convention 

The Refugee Convention recognises substantive rights of refugees including several critical 

protections concerning the basic refugee experience, such as the need to escape, to be 

accepted, and to be sheltered.88 Besides the basic protection, refugees are also guaranteed a 

variety of civil rights. Refugees are entitled to the Convention rights through different levels 

of attachment. This means that a refugee is not immediately entitled to all the Convention 

rights, but is entitled to more rights and freedoms as the relationship with the asylum state 

 
84 ibid at 45. 
85 Lauterpacht & Bethlehem 2003 at 98 para 28. 
86 Goodwin-Gill & McAdam 2007 at 217; Lewis 2012 at 53.  
87 Lauterpacht & Bethlehem 2003 at 148 para 214. 
88 Hathaway 2021 at 30. 
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deepens.89 In this thesis I will only shortly explore the topic as it falls outside from the scope 

of my thesis. For more detailed presentation, Hathaway has written comprehensive analysis 

of the substantial rights of refugees provided in Articles 3 to 32 of the Refugee Convention.90  

First level of attachment 

In the first level of attachment, the refugee is under a state’s jurisdiction, be that de jure or 

de facto jurisdiction. The rights at the first level of attachment are granted to refugees 

irrespective of their legal status and their physical location.91 This means that the rights at 

the first level are recognised even before an individual has been formally recognised to be a 

refugee and even when the individual has not entered the state’s national territory but is, 

however, under its jurisdiction. At this level, the Refugee Convention guarantees rights, such 

as property rights (Article 13), access to the courts (Article 16(1)), elementary education 

(Article 22), tax equity (Article 29), and protection against discrimination (Article 3) and 

refoulement (Article 33). Refugees are, already at the first level, entitled to receive the 

“treatment as favourable as possible” that applies to “aliens generally” (Article 7).92  

Second level of attachment 

In the second level, the refugee is physically present in the territory of a state. At this level, 

the refugee is, irrespective of the legal status, protected from arbitrary detention and other 

penalisation for illegally entering the country (Article 31). At this level the refugee is also 

granted with, for example, right to receive identity papers (Article 27) administrative 

assistance (Article 25), protection of industrial property and of rights in literary, artistic, and 

scientific work (Article 14), and freedom of religion (Article 4). Any refugee physically 

present, either lawfully or unlawfully, in a state territory may invoke these rights.93 

Third level of attachment 

In the third level, the refugee is lawfully or habitually present in a state. This would include, 

for example, individuals who have applied for a residence permit but have not yet been 

granted or refused one.94 At this level, the refugee is protected against expulsion (Article 

 
89 Wouters 2009 at 36. 
90 See Hathaway 2021 at Chapter 3. 
91 Wouters 2009 at 160. 
92 Hathaway 2012 at 192. 
93 Hathaway 2021 at 193—194. 
94 ibid at 198. 
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32), has the right to take up self-employment (Article 18) and is provided with the freedom 

of internal movement (Article 26).  

Fourth and fifth level of attachment 

The fourth level is when a refugee is lawfully staying, and is entitle to right such as the right 

to take up employment (Article 17), the protection of labour and social security legislation 

(Article 24), freedom of association (Article 15), the right to receive travel documents 

(Article 28) and public housing (Article 21). A refugee is lawfully staying in a state when he 

stays there after being recognised as a refugee.95  

In the fifth and final level, the refugee is durably resident in the asylum state. Durable 

residence is achieved after three years residence, after which a refugee shall enjoy exemption 

from legislative reciprocity (Article 7(2)), and restrictions imposed on the employment of 

aliens (Article 17(2)(a)).  

It has been asserted that most of the rights guaranteed by the Refugee Convention are on 

technical and specific matters, and that for example the equality in fiscal charges and transfer 

of assets guaranteed in Articles 29 and 30, are merely “practical manifestations” of the 

general principle of equality before the law and right to property.96 Similarly, the right to 

receive identity papers and travelling documents, as provided in Articles 27 and 28, could 

be derived from the right to leave any country and the right to be recognised as a person 

before the law, which are guaranteed in ICCPR.97 However, as general human rights norms 

do not address many concerns specific to refugees, the Refugee Convention has remained 

highly relevant even after the subsequent adoption of general human rights norms. 

The Convention does not expressly name the rights of asylum-seekers, that is, individuals 

who have not yet been formally recognised as refugees. However, certain rights are 

interpreted to protect asylum-seekers as well, as otherwise the Convention could not operate 

effectively.98 As discussed above, such rights are the prohibition of refoulement and the 

principle of non-discrimination, which are granted to refugees irrespective of their legal 

status or physical presence, as long as they are under a state’s jurisdiction. 

 
95 ibid at 214. 
96 Chetal 2021 at 216. 
97 ICCPR, Articles 12 and 16. 
98 Goodwin-Gill & McAdam 2007 at 412.  
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2.2.2. Asylum and Non-refoulement 

Asylum is in the core of refugee protection. Although asylum is not defined in international 

instruments, and different definitions have been given to the term in national and regional 

legislation, it has been generally described to refer to the content of protection or freedom 

from seizure or harm provided by a state.99 In other words, asylum means the protection 

granted by the asylum state to an individual who is persecuted in another state. The concept 

of asylum is recognised in the UDHR. The UDHR provides in Article 14 that  

“Everyone has the right to seek and to enjoy in other countries asylum from persecution”. 

However, it is important to notice that the UDHR does not provide for a right to be admitted 

into a country, nor does it impose a duty on states to grant asylum or admit asylum-seekers 

into their territories.100 The duty of states to grant asylum was discussed during the drafting 

process of the UDHR, but states participating in the drafting declined to accept the duty even 

as a moral obligation.101   

Although asylum can be described as the key element of refugee protection, currently there 

is no universal treaty in international law providing for a right to asylum or a duty to grant 

asylum. States maintain a wide margin of appreciation regarding who to grant asylum, which 

means that states can decide who they wish to offer durable protection. Due to this double-

nature of asylum, it has been described as “both the right of States to grant it, as well as a 

human right of individuals”.102  

The right to seek asylum is not recognised in the Refugee Convention, where asylum is 

mentioned only in the preamble and the Final Act of the Conference of Plenipotentiaries. 

However, states grant recognised refugees with the right to remain as a “by-product” of the 

prohibition of refoulement.103 Furthermore, even though the Refugee Convention does not 

provide for a right to be admitted to a territory where an individual could claim for asylum, 

the safeguard in Article 31 provides that a refugee can, under certain conditions, enter the 

 
99 Wouters 2009 at 23. 
100 Aleinikoff 2003 at 11.  
101 See Goodwin-Gill & McAdam 2007 at 358—360. 
102 Gil-Bazo & Guild 2021 at 868. 
103 ibid at 876. 
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state unlawfully without being penalized104, and thus become protected by the non-

refoulement principle.105  

In any event, the right to seek asylum as provided in Article 14 of the UDHR has procedural 

implications on states, as they need to have the necessary procedures for an individual to 

seek asylum. This would entail procedure for the individual to make the asylum request and 

an assessment procedure on whether the individual should be granted one. Also, the Refugee 

Convention implicitly implies the duty to establish mechanisms for asylum applications.  

However, as previously discussed, there is no binding international regulation on how the 

application and recognition procedure should be carried out. States can themselves decide 

what kind of procedures they want to apply, as long as they are compliant with human rights 

norms.  

Closely connected to the act of granting asylum, where the individual is protected from the 

risk of persecution, is the prohibition of refoulement. The principle of non-refoulement has 

been described as “the cornerstone of international asylum protection”106 and as “the most 

fundamental of all obligations owed to refugees”107 and its importance has been repeatedly 

affirmed in the Conclusions of the Executive Committee and in the resolutions of the General 

Assembly108. The principle entails that an individual cannot be forcefully expelled or 

returned to a territory where he runs the risk of being subjected to serious harm or human 

rights violations.109 In Article 33(1) of the Refugee Convention, the prohibition of 

refoulement has been incorporated as follows: 

“No Contracting State shall expel or return ("refouler") a refugee in any manner 

whatsoever to the frontiers of territories where his life or freedom would be threatened 

on account of his race, religion, nationality, membership of a particular social group or 

political opinion.” 

As previously mentioned, the prohibition of refoulement in the Refugee Convention is not 

absolute. Article 33(2) of the Refugee Convention entails that a refugee cannot claim the 

benefit of the protection if there are reasonable grounds for regarding him as a danger to the 

 
104 Article 31(1) of the 1951 Refugee Convention. For Article 31 to apply, the refugee must have come directly 

from a territory where he is in danger of persecution, must report to the authorities without delay, and show 

good cause for illegal entry or presence.  
105 Kälin et al. 2011 at 1342 para 24. 
106 Wouters 2009 at 24. 
107 Mathew 2021 at 899. 
108 See Lauterpacht & Bethlehem 2003 at 107 para 53. 
109 Goodwin-Gill & McAdam 2007 at 201; Wouters 2009 at 24.  
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security of the country he is in, or if he has been convicted by final judgement of a 

particularly serious crime and constitutes a danger to the community of that country.110  

Furthermore, Article 33 does not cover individuals who fall under the exclusion and 

cessation clauses in Article 1(C)—(F) of the Refugee Convention.111 According to these 

Articles, the application of the Refugee Convention ceases if, for example, the individual 

has voluntarily returned to his or her origin state or has voluntarily reacquired its nationality 

after having lost it. The exclusion clauses apply, for example, to individuals who receive 

assistance and protection from other United Nations organs than the UNHCR, and to any 

person with respect to whom there are serious reasons for considering that he or she has 

committed a crime against peace, a war crime, or a crime against humanity, or a serious non-

political crime outside of the state of refugee. The Refugee Convention does not apply 

altogether to individuals falling under the exclusion clauses. Thus, the protection provided 

by the principle non-refoulement recognised in the Refugee Convention is limited in its 

sphere of application.  

Even though the exact wording of Article 33 of the Refugee Convention only mentions 

refugees, the prohibition of refoulement is effective even before an individual’s status is 

determined. As stated above, the protection from refoulement applies as soon as an 

individual under a state’s jurisdiction claims to be a refugee.112 The protection lasts for as 

long as the asylum-seeker’s claim has not been refuted by a final decision.113   

As previously mentioned, the prohibition of refoulement does not establish a duty for states 

to receive refugees, but it does prohibit states from “pushing back” refugees to territories 

where they would be persecuted. In circumstances where not receiving the refugee would 

result in a real risk that the refugee is exposed to the risk of being persecuted, the principle 

of non-refoulement does create a de facto duty to receive the refugee.114 However, states 

have created strategies to avoid both the breaching of the negative obligation (duty to 

respect) of non-refoulement and the positive obligation (duty to ensure) to allow entry into 

their territory. These strategies, such as the “safe third country” rules and extra-territorial 

processing of asylum applications, will be explored in the next Chapter.  

 
110 Refugee Convention, Article 33(2).  
111 Kälin et al. 2011 at 1360 para 84. 
112 UNCHR EXCOM Conclusion No 6 (XXVIII) ‘Non-refoulement’ (1977); see Hathaway 2012 at 193.  
113 Kälin et al. 2011 at 1370 para 116. 
114 Hathaway 2012 at 193. 
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Previously, it has been contested whether refoulement is also prohibited at the borders of a 

state, as the wording of Article 33 does not expressly cover non-admission or rejection at the 

frontier.115 During the drafting process of the 1951 Refugee Convention, the Conference of 

Plenipotentiaries supported that the prohibition of refoulement in Article 33 should not cover 

mass migrations across frontiers.116 At least in part due to this, in early commentaries, some 

authors have interpreted that Article 33 of the Convention does not cover rejection at the 

border.117 This would mean that states could reject refugees at their borders, as this would 

not, in the strict sense of the word, be refoulement. 

As previously mentioned, Article 31(1) of the Refugee Convention prohibits imposing 

penalties to refugees for irregular entry into a state. This provision offers protections to those 

who unlawfully enter a state’s territory even when entrance is prohibited. It is considered a 

fundamental aspect of the Convention, as it recognises that refugees are often forced to flee 

without passports, visas, and other documents, and are likely to be restrained by restrictive 

immigration policies.118 The wording of the Article provides that the prohibition only applies 

when the refugee comes directly from a country of persecution.119 However, it is not required 

that the refugee comes directly from his country of origin, when other territories or countries 

passed through have also constituted actual or potential threats to the life or freedom of the 

refugee.120  

At present, many authors concede that rejection at the frontier is prohibited.121 This 

interpretation is said to be supported by the object, purpose and character of the Refugee 

Convention, as well as more recent international legal instruments.122 The UNHCR 

Executive Committee has early on affirmed that the prohibition applies both at the border 

and within the territory of a state.123 The principle of non-rejection at the border implies that 

states should allow at least temporary admission to determine an individual’s status.124 It has 

been noted that if access is denied, there is a risk that the refugee will be returned to 
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persecution, or will be stuck in an endless situation where no state is willing to allow 

entrance.125 In practice, however, rejections at frontier are still be carried out by some states, 

as will be discussed later. 

2.2.3.  Extraterritorial Effect of the Non-refoulement Principle 

Another debated aspect of the principle of non-refoulement, closely connected to its 

application at the borders, concerns its extraterritorial scope. Generally, states are bound by 

their treaty obligations in respect to their territories.126 The territory of a state consists of its 

land, including the subsoil, airspace and internal waters, and its territorial sea, including the 

seabed, subsoil, and airspace.127 However, states’ responsibility to protect human rights is 

not limited only to their territory, as states can be held responsible for actions taking place 

outside of their national territory.128  

It has been interpreted, relying on the principles of state responsibility129, that the prohibition 

of refoulement applies not only within a state’s territory, but also to the conduct of state 

officials and those acting on behalf of the state, regardless of whether the conduct happens 

outside of the state’s territory, in international zones, at transit points, borders or other points 

of entry.130 This would include, for example, immigration officials and diplomats working 

at borders or outside of the state’s territory, as well as non-state agents, like air carrier 

personnel, acting on behalf of a state.131 

The decisive criterion is whether the conduct can be attributed to the state.132 States are 

naturally bound to honour the rights guaranteed by the Refugee Convention in areas where 

they have de jure jurisdiction. However, according to an Advisory Opinion by the UNHCR, 

states are also bound to respect them in territories where they exercise effective or de facto 

jurisdiction, even if such a territory is outside of their national territory.133 A common 
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example of such situation is where a state has established a contiguous zone into an area that 

otherwise would be res communis of the high seas, that is, an area of territory that is not 

subject to legal title of any state.  

The European Court of Human Rights (‘ECtHR’) has found in the Bankovic case that 

extraterritorial jurisdiction may exist in situations involving the activities of a state’s agents 

abroad and on board craft and vessels registered in, or flying the flag, of that state, and where 

a state exercises “effective control” of an area outside its national territory.134 The ECtHR 

has since reinforced the principle that states may be held accountable for human rights 

violations committed abroad by their agents.135 Also, in the context of the prohibition of 

refoulement136, the ECtHR has concluded that extraterritorial jurisdiction can exist. In the 

Hirsi Jamaa and Others v. Italy case, the Court stated the following about the general 

principles governing jurisdiction within the meaning of Article 1 of the ECHR: 

“Whenever the State through its agents operating outside its territory exercises control 

and authority over an individual, and thus jurisdiction, the State is under an obligation 

under Article 1 [of the ECHR] […]”137 

The Court found that the applicants of Somali and Eritrean nationality had been under 

“continuous and exclusive de jure and de facto control” of the Italian authorities between 

the time they boarded on ships of the Italian armed forces and were handed over to Libyan 

authorities.138 The vessels carrying the applicants were in the territorial waters of Malta when 

intercepted by the Italian Revenue Police and the Coastguard.139  

However, in the jurisprudence of the Supreme Court of the United States (‘SCOTUS’), a 

different interpretation concerning the extraterritorial effect of the non-refoulement principle 

has been adopted. In the case Sale v. Haitian Centers Council, Inc., SCOTUS found that the 

prohibition of refoulement in Article 33 of the Refugee Convention only applies to aliens 

physically present in the host country, and thus does not have an extraterritorial effect.140 

The case concerned the interception and turning back of vessels, beyond the United States’ 

territorial seas, which were transporting Haitian passengers, without first determining 
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whether the passengers qualified for a refugee status. The decision was criticised by the 

Inter-American Commission on Human Rights, which rejected the SCOTUS’s ruling and 

found that the United States had breached the non-refoulement principle in Article 33 of the 

Refugee Convention.141  

2.2.4. Non-refoulement in Mass Influx Situations 

It has been discussed whether states have a right to derogate from their obligations under 

Article 33 of the Refugee Convention in situations of mass influx. Mass influx has been 

characterised by the Executive Committee with the following elements:  

“(i) considerable numbers of people arriving over an international border; (ii) a rapid 

rate of arrival; (iii) inadequate absorption or response capacity in host States, 

particularly during the emergency; (iv) individual asylum procedures, where they exist, 

which are unable to deal with the assessment of such large numbers”.142  

This means that a mass influx emergency exists, where a host state’s institutions and 

resources are strained and unable to conduct individual status determination due to the 

suddenness and size of the influx.143 A recent example of mass influxes of asylum-seekers 

is the refugee crisis in Europe in 2015, when Europe received around 1,2 million Syrian 

asylum-seekers.144 The mass influx of asylum-seekers was the initiator for the EU-Turkey 

asylum arrangement, which will be explored in detail in the next Chapter. 

As previously mentioned, during the drafting process of the Refugee Convention, the 

Conference of Plenipotentiaries supported the view that the principle of non-refoulement 

would not apply when states would encounter mass migrations over frontiers. However, 

more recently the position that the principle of non-refoulement applies in mass influx 

situations has been taken by the Executive Committee145 and in the Global Consultations of 
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the UNHCR146. Many refugee law authors, such as Kälin, Caroni and Heim147, Goodwin-

Gill and McAdam148, Lauterpacht and Bethlehem149, Duriex and McAdam150, and 

Wouters151, support this view, but some have suggested exceptions to the principle, mainly 

due to national security reasons152. In practice, however, situations of mass-influx lead to 

many states adopting measures to control the movements of asylum-seekers and limit their 

admittance to the territory. 

3. Measures to Control Migration and Externalisation 

Agreements 

3.1.  Measures to Control Migration 

In response to the ever-growing irregular movement of refugees, asylum-seekers, and 

migrants across international borders, states have adopted a wide toolbox of migration 

control measures. Migration control in itself is not a new phenomenon: increasingly far-

reaching measures have been adopted in the Global North, in particular by states in Europe 

and North America among others from the 1980s.153 The general objectives of these 

measures vary but are mostly concerned with the effective functioning of the asylum 

procedures and prevention of abuses of the asylum system. Furthermore, they aim at 

distributing the burden of arriving asylum-seekers, however, it can be argued whether this 

distribution aims at a more equal situation or at one where less powerful states continue with 

the heaviest burden.  In this Chapter I will explore some the most common and controversial 

policies. Furthermore, as many of these policies are conducted in co-operation with other 

states, the latter part of this Chapter explores the agreements and arrangements concerning 

externalisation of migration control, with a case study into two different arrangements. 

Some of the policies are expressions of externalisation of migration control, sometimes also 

referred as “extra-territorialisation” or “remote border control” policies. This refers to a set 
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of practices, physical structures, and institutions aiming to control the movements of 

individuals outside the borders of a state’s national territory, but inside another state’s 

territory or in international waters.154 The reason behind the extra-territorial actions is to 

extend the migration control and to restrict access to the rights and protection provided by 

the state to persons within its jurisdiction.155 It has also been inferred that the motives behind 

these actions are connected to states’ security, economic and political concerns.156 

Some authors conceive that externalisation of migration control demonstrates the “hierarchy 

of sovereignty” where more powerful states reach into other states’ territories in coercion, 

and question the legitimacy of these efforts. Due to this, the extra-territorial state actions are 

sometimes framed as friendly co-operation between states or conducted in secret.157  

Unsurprisingly, these policies have an effect on the refugees as well. According to the Report 

by the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or 

punishment, irregular migrants experience increasing “uncertainty, danger, violence and 

abuse, including an escalating prevalence of torture and ill-treatment at the hands of both 

State officials and non-State actors” throughout their journey and even upon arrival at their 

country of destination.158 The report describes this as a consequence of the “increasingly 

restrictive and obstructive migration laws, policies and practices of States” that have 

“pushed growing numbers of migrants outside official immigration and admission 

procedures and towards irregular routes and methods marked by lack of transparency and 

oversight, corruption, violence and abuse”.159  

Therefore, as a part of describing the adopted measures and policies, this thesis also 

considers the impacts they have on refugees seeking protection and asks the question, 

whether they can be seen as compatible with the previously explored legal obligations of 

states party to the Refugee Convention.  
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3.1.1. Non-entrée Policies 

Typical migration control measures are so called “non-entrée” or “non-arrival” policies, 

which seek to prevent the arrival of refugees by preventing them from reaching a point where 

asylum claims could be presented to authorities. Through using such policies, states are 

shifting their border control outwards of their territory. Some of the non-entrée policies are 

passive or indirect, for example visa regimes, which can obstruct the traveling of nationals 

from so called “refugee producing” states. Other methods are more direct, and involve 

actions taken outside of the state’s jurisdiction to turn back refugees. These measures are 

sometimes called “physical interceptions” and they will be explored in more detail below. 

Visa regimes are typical in most immigration systems and are used as a tool of migration 

control.160 However, some states use visa regimes to prevent the arrival of unwanted 

migrants by establishing visa requirements to nationals of refugee-producing states.161 This 

would mean the states whose nationals more regularly apply for asylum, according to the 

receiving state’s experience. The visa requirements are enforced through carrier sanctions 

which require operators to take precautions and ensure passengers have the necessary 

traveling documents, such as passports and visas.162 These practices have been criticised as 

they systematically block the legal paths for many people seeking to flee their country and 

curb the refugees’ ability to seek asylum.163 It has been claimed that visa regimes may force 

refugees to turn to illegal migration channels, especially since visas are often not admitted 

for asylum-seeking purposes and tourist visas are not granted if it is suspected that the person 

will subsequently claim for asylum in the destination state.164  

Beyond visa requirements, some states have established “pre-inspection stations” or posted 

migration officials or “Airline Liaison Officers” to third countries with the purpose of 

conducting screenings of passengers.165 The purpose of the screenings is to prevent 

passengers without valid visas and passports from leaving the third country, however, it has 
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been criticised that the officers often lack the training to identify individuals with protection 

needs.166  

There have been cases where pre-screenings have been used for the purpose of obstructing 

potential asylum-seekers from leaving the country. In the Roma Rights case, British 

immigration officers stationed in Prague airport refused Czech nationals of Romani ethnic 

origin from flying to the United Kingdom if it was suspected that they would intend to claim 

for asylum once in the UK.167 The objective of the operation was to “stop asylum-seekers 

travelling to the United Kingdom” as a response to the influx of Czech Roma asylum-

seekers.168  The House of Lords found that the refusal had not constituted a rejection at the 

frontier or breached the principle of non-refoulement, since the individuals had not left the 

their state of origin and were “at all time free to travel to another country, or to travel to this 

country otherwise than by air from Prague”.169 However, the House of Lords found that the 

operation was “inherently and systemically discriminatory on racial grounds” against 

individuals with Romani ethnic origin.170  

Authors such as Gammeltoft-Hansen and Goodwin-Gill and McAdams have argued that 

even if the immigration officers’ actions would not breach the non-refoulement principle in 

Refugee Convention, such actions could potentially constitute breaches of obligations under 

the ICCPR and the ECHR.171 As previously mentioned, the non-refoulement obligations 

arising from general human rights instruments do not contain the “outside his country of 

origin”172 requirement, and thus would apply regardless of the fact that the individuals had 

not left their country of origin.  

The non-entrée measures have been criticised, as they cannot distinguish between 

individuals entitled to refugee status and migrants without claims for international 

protection.173 However, at least some authors have perceived that the use of such policies is 

not prohibited by the Refugee Convention.174 Thus, even though visa regimes and pre-
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inspections can efficiently restrict the movement of asylum-seekers and refugees even to the 

point of preventing their flight from persecution, their use does not breach the explicit 

obligations set out in the Refugee Convention.  

3.1.2. First Country of Arrival  

In practice, many asylum-seekers pass through multiple territories before applying for 

asylum, as the Refugee Convention does not presuppose asylum-seekers to seek asylum and 

claim for international protection at the first possible place of potential refuge. This 

phenomenon is often referred to as secondary movement of refugees. Nevertheless, even 

though refugees are not required to have entered the state of asylum directly from a territory 

where they are persecuted, the Refugee Convention neither guarantees an express right to 

enter any particular state.175 Thus, it is legally unclear whether refugees and asylum-seekers 

may freely choose where to claim for asylum.   

The “first country of arrival” policies dictate that the first country to which an asylum-seeker 

arrives after leaving the country of origin is responsible for the status determination and 

asylum processing. Such policies have been adopted between the Member States of the 

European Union and between the United States and Canada. In the European Union, the 

Dublin Regulation regulates which of the Member States is responsible for assessing the 

asylum claim of an applicant who has passed through multiple Member States and allows 

the sending back of asylum-seekers to that Member State.176 This way, the first country 

policy adopted in the Dublin Regulation may reduce the repeated or simultaneous processing 

of asylum applications by the same applicant in different Member States. However, many 

individuals have come up with manners to circumvent these policies by the way of 

destroying any evidence proving their journey to the destination state.177 

This kind of co-operation between states aims to distribute the burden from those states that 

attract many asylum-seekers, as well as to prevent so called “asylum-shopping”. Asylum 

shopping refers to the act where an individual chooses the destination state based on other 

qualities than only the provision of efficient protection. Asylum shopping is often connected 
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to economic motives, where the destination is chosen due to its economic advantages and 

benefits or the assumed probability of making a successful application.  

The first country of arrival policies have been criticized as they could lead to a chain of 

deportations. Article 33 of the Refugee Convention prohibits refoulement in “any manner 

whatsoever”, and thus also entails the prohibition of chain or indirect refoulement. Therefore, 

states are not allowed to send refugees to other states which would then send them to a 

territory where their life or freedom is threatened.178 However, if there is no risk that the 

asylum-seeker would be refouled from the first country of arrival, there are no limitations 

set by the Refugee Convention preventing the use of these policies. In practice, however, 

these practices can be detrimental to the asylum-seekers as states apply differing standards 

for the reception of asylum-seekers and protection of refugees, and it is possible that the 

receiving state is not able to provide as high of a level of protection as the sending state. 

Similar with the first country of arrival policies are the “safe third country” policies, which 

will be discussed next. 

3.1.3. Safe Third Country  

The “safe third country” policies are used by states to deny access to status determination 

procedures when the individual could have obtained effective protection somewhere else. 179 

Generally, a country is considered safe if the person seeking refugee would not face 

persecution in that country or the risk of being sent to country of persecution.180 Similarly 

with the first country of arrival policies, the safe third country policies have been developed 

with the aim of preventing asylum shopping. 181  

According to the safe third country policies, the third safe country, or the transit country 

through which the individual has passed in their journey to the destination state, is 

responsible for assessing the merits of the asylum claim and providing protection to the 

refugee. The consent of the safe third country to receive the returned asylum-seekers is 

usually reaffirmed through a readmission agreement or memorandum of understanding 
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concluded between the destination state and the safe third country.182 As will be discussed 

later in this Chapter, an example of such an agreement enabling the sending back of irregular 

migrants has been concluded between the European Union and Turkey. 

Currently, there is a lack of well-established rules regarding the returning of asylum-seekers 

to transit countries, and the responsibilities of those countries.183 Some authors have 

expressed direct rejection of the safe third country principle, calling it a method adopted by 

industrialised states to decrease the number of asylum-seekers seeking entry at their 

borders.184 Others have pointed out that nothing in the Refugee Convention requires states 

to admit refugees unless their rejection would amount to refoulement, and that the principle 

of non-refoulement would not be breached in returning an asylum-seeker to a safe third 

country where they can find effective protection.185  

The Executive Committee has in 1989 stated that a person may be sent back to another 

country offering protection if:  

“(i) they are protected there against refoulement and (ii) they are permitted to remain 

there and to be treated in accordance with recognized basic human standards until a 

durable solution is found for them.”186  

Later on, the Executive Committee has expressed concern for the misuse of the safe third 

country notion, and emphasised that no asylum-seeker should be returned to a third country 

without sufficient guarantees that the person: 

 “[w]ill be readmitted to that country; will enjoy there effective protection against 

refoulement; will have the possibility to seek and enjoy asylum; and will be treated in 

accordance with accepted international standards.”187 

In the European Union, certain requirements must be satisfied where an individual is being 

returned to a safe third country. According to Article 38 of the Directive on common 

procedures for granting and withdrawing international protection188 (‘Procedures 
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Directive’), safe third country policies may be applied only where the individual’s life and 

liberty are not threatened on account of race, religion, nationality, membership of a particular 

social group or political opinion; there is no risk of serious harm; the safe third country is 

prepared to consider the refugee claim; and the sending back does not expose the individual 

to persecution, risk of torture or ill-treatment, or refoulement.189 In case law, the ECtHR has 

found that the state returning an individual to a safe third country cannot resign from its 

duties to protect the individual from refoulement. The sending state has the obligation to 

ensure that the safe third country will not send the individual to a place where his life and 

freedom would be threatened, and thus prevent chain refoulement.190   

On a general note, both the first country of arrival and the safe third country policies can be 

seen as contradictory to the spirit of the Refugee Convention, which, in its preamble, calls 

for international co-operation to ease the heavy burdens caused by the grant of asylum on 

certain states. The safe third country and the first country of arrival policies tend to place a 

disproportioned burden of refugee protection on the neighbouring states of the refugee 

producing territories. Thus, it could be argued that the application of these policies does the 

opposite of burden-sharing, and only increases the burden of certain states.  

3.1.4. Safe Country of Origin  

In distinction to the first country of asylum and the third safe country policies, some states 

have adopted “safe country of origin” policies in response to an increasing impression that 

the asylum systems are being abused by economic immigrants.191 These policies designate 

certain countries or populations to be safe or not at risk, and according to these policies, 

individuals coming from countries that are regarded safe cannot qualify for refugee status. 

Claims appearing to be manifestly unfounded or abusive, or where the applicant is coming 

from a safe country of origin, are often handled in an accelerated procedure. Such procedures 

as permissible under the Refugee Convention, as long as they comply with procedural 

safeguards.  

The safe country of origin concept is used for creating a presumption that a claim of refugee 

protection made by a person coming from a generally safe country is unfounded. The person 
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claiming for refugee protection must rebut the presumption. The UNHCR has approved the 

use of safe country of origin concept as a decision-making tool, as long as the “general 

assessment of certain countries of origin as safe is based on reliable, objective and up-to-

date information from a range of sources”.192 Furthermore, it is required that the assessment 

takes into account: 

 “[n]ot simply of international instruments ratified and relevant legislation enacted 

there, but also of the actual degree of respect for human rights and the rule of law of the 

country’s record of not producing refugees, of its compliance with human rights 

instruments, and of its accessibility to independent national or international 

organizations for the purpose of verifying human rights issues”.193  

Thus, it is not sufficient that the state has ratified the Refugee Convention and enacted laws 

that provide for adequate protection, but it should be ensured that the state is in reality, truly 

in compliance with these instruments. 

In the European Union, collective expulsion of aliens is prohibited in Article 4 of the 

Protocol 4 to the European Convention for the Protection of Human Rights and Fundamental 

Freedoms.194 The prohibition entails that Member States cannot undertake measures to expel 

non-nationals as a group. Such expulsion is possible only when it is based on a reasonable 

and objective examination of each individual’s case, with individual circumstances taken 

into account.195 Nevertheless, the safe country of origin policy is also applied in the EU. The 

concept of safe country of origin is recognised in Article 36 of the Procedures Directive. 

According to Article 37(1) of the Procedures Directive: 

“Member States may retain or introduce legislation that allows, in accordance with 

Annex I, for the national designation of safe countries of origin for the purposes of 

examining applications for international protection.” 

According to Annex 1, a country is considered a safe country of origin where it can be shown 

that there is generally and consistently no persecution, torture or inhuman or degrading 

treatment or punishment and no threat by reason of indiscriminate violence in situations of 
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international or internal armed conflict. The assessment of the extent to which protection is 

provided against persecution or mistreatment should take into account:  

“(a) the relevant laws and regulations of the country and the manner in which they are 

applied; 

(b) observance of the rights and freedoms laid down in the European Convention for the 

Protection of Human Rights and Fundamental Freedoms and/or the International 

Covenant for Civil and Political Rights and/or the United Nations Convention against 

Torture, in particular the rights from which derogation cannot be made under Article 

15(2) of the said European Convention; 

(c) respect for the non-refoulement principle in accordance with the Geneva Convention; 

(d) provision for a system of effective remedies against violations of those rights and 

freedoms.”196 

When the applicant is from a safe country of origin, the Member States may apply an 

accelerated examination procedure.197 The applicant can attempt to rebut the assumption in 

the accelerated procedure. 

As previously asserted, the Refugee Convention does not regulate how the status 

determination process should be conducted. However, with the safe country of origin 

policies there exists a risk that an applicant coming from a state that is designated generally 

safe belongs to a small group that falls outside of the protection.   

3.1.5. Interception, pushback, and pullback policies 

According to a recent report by the UNHCR Special Rapporteur on the human rights of 

migrants, interception and pushback policies are being used as a standard migration control 

tool by a growing number of states.198 These policies are different from the previously 

mentioned ones, as they physically obstruct and prevent the journey and entrance to the 

state’s territory where an asylum claim could be presented.  
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These methods are often implemented outside the states’ national territories in an attempt to 

prevent any irregular movement to their territories.199 At sea, pushbacks can involve the 

interception of vessels carrying migrants and the immediate repatriation of the vessels to 

their port of origin, sometimes without any screening for protection needs. At land, 

pushbacks usually take place at or close to an international border and include the threat or 

use of force by the border officials, and sometimes the same purpose is pursued with border 

closures.200 Close to the pushbacks, where the destination state intends to push back vessels 

and people attempting to enter its territory, are pullbacks, where a so called “proxy” or transit 

state prevents people from leaving its territory, or forcibly returns the vessels and people 

back. The pullbacks are orchestrated by the destination state; however, the proxy state is the 

active operator.201  

The term “interception” has not been internationally defined, however, the Standing 

Committee for the Executive Committee has described it as  

“[e]ncompassing all measures applied by a State, outside its national territory, in order 

to prevent, interrupt or stop the movement of persons without the required 

documentation crossing international borders by land, air or sea, and making their way 

to the country of prospective destination.”202  

Interception measures can be either physical, often in the form of intercepting vessels in 

territorial or high seas, or administrative, such as extraterritorial migration control points.203 

The administrative measures have been discussed previously under the non-entrée policies 

Chapter. The justifications for these measures are often framed as a response to people 

smuggling and trafficking or as humanitarian operations intending to rescue migrants in 

distress, however they are frequently used for national security reasons and to curtail 

irregular migration.204 It has also been reported that the intercepted individuals have been 

detained and returned to third countries without possibilities to get their protection needs 

evaluated.205 
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In the high seas, the flag state has jurisdiction over a vessel.206 Other states are not, in 

principle, allowed to board a vessel sailing under another state’s flag in the high seas.207 

According to the 1958 Geneva Convention on the Territorial Sea and the Contiguous Zone, 

a coastal state may exercise the necessary control in a zone of the high seas contiguous to its 

territorial sea to “prevent infringement of its customs, fiscal, immigration or sanitary 

regulations within its territory or territorial sea”.208 It has been found that a coastal state 

may have the right to stop and board a vessel when there are “reasonable and probable 

grounds” to believe that the vessel is intending to enter the state’s territorial sea in breach of 

immigration law.209 Furthermore, according to the Migrant Smuggling Protocol, states may 

have the right to board and search a vessel if there is a reasonable suspicion of people 

smuggling.210   

Denying vessels from entering territorial seas does not breach the principle of non-

refoulement, unless the passengers in the vessels are physically returned to territories where 

they are persecuted.211 However, interception measures are criticised as they often lack 

safeguards for distinguishing individuals in need of protection from other migrants.212 In 

theory, states have the responsibility to provide at least temporary international protection to 

refugees even when an intercepted vessel contains a mix of irregular immigrants and 

refugees.213 On the other hand, pullback methods are criticised for preventing individuals 

from exercising their right to leave any country or territory, as well as the right to seek and 

enjoy asylum.214 Due to the freedom of the high seas, the high sea areas are open to all 

states.215 Therefore, it is often challenging to determine the state responsible for the 

protection from refoulement. The Refugee Convention does not convey responsibility for 

refugees at the high seas on any state. However, the Executive Committee has issued guiding 

principles for the adequate treatment of intercepted persons, which emphasise the states’ 
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duty to identify whether an individual needs international protection and to respect the 

principle of non-refoulement in interception measures.216 

Apart from interceptions, also pushbacks and pullbacks can be criticised since due to their 

summary nature, they do not consider the individual circumstances and the level of the risk 

of persecution of the people being pushed or pulled back outside of a territory. However, in 

a recent ECtHR case, ND & NT v. Spain, the court found that the pushback policies adopted 

by Spain at the Melilla border did not amount to a collective expulsion. This conclusion was 

due to the migrants own culpable conduct, as they had used their large numbers and force to 

create a disruptive situation “which is difficult to control and endangers public safety”.217 

The court stated that the lack of individual removal decisions was a product of the migrants’ 

own actions as they had not made use of the official entry procedures.218 Thus, according to 

the ECtHR, the use of pushback measures which do not consider each removal decision 

individually is sometimes acceptable. The situation in the ND & NT v. Spain case can be 

seen as comparable to the situations of mass influx.  

Interception, pushback, and pullback policies have been adopted by at least the United 

States, Australia, Canada, and some European states.219 Australia has employed its navy to 

intercept boats within territorial waters and the contiguous zone220, as well as forced vessels 

to return to Indonesian waters to be intercepted by Indonesian authorities.221 In Europe, for 

example Italy, Spain and most recently Greece have organised programmes to intercept, 

push back and pull back vessels transporting irregular immigrants.  

The abovementioned ECtHR case Hirsi Jamma and Others v. Italy222 was connected to 

pushback operations authorised by Italy. Italy has since ceased the operations but has instead 

concluded agreements with Libya, a non-EU Member State, to conduct pullback operations 

at the Mediterranean Sea. These agreements will be further discussed in later in this Chapter. 
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On top of the bi-lateral arrangements, the European Commission has supported Libya in the 

implementations of interceptions at the Mediterranean Sea. 223  

Spain has been a key operator in the Seahorse operations, part of the EU’s Migration Routes 

Management strategies, which have intercepted vessels en route from West African states to 

the Canary Islands.224 Furthermore, pullback operations at the Mediterranean Sea have been 

implemented by Morocco based on an agreement with Spain and the European Union.225 At 

present, the EU agency Frontex has an active role in offshore operations along the 

Mediterranean and West African coasts.226  

Recently, Greece has been accused of conducting pushbacks in the Aegean Sea. Since the 

beginning of 2020, the UNHCR has recorded almost 540 reported incidents of informal 

returns by Greece.227  These pushbacks are connected to the decision by Turkey to open its 

borders to the EU in March 2020. This, and the EU-Turkey agreements are further explored 

in the next Chapter.  

In addition to the previously mentioned interception operations by the United States 

concerning irregular migrants from Haiti, the United States has also established a so called 

“wet-foot, dry-foot” policy regarding Cuban asylum-seekers arriving by sea. According to 

this policy, Cuban asylum-seekers intercepted within US territorial waters would be returned 

to Cuba unless they had managed to reach dry land, in which case they would be allowed to 

stay.228 Thus, the United Stated created an interpretation of the obligations that in practice 

allowed the turning back of potential refugees and their return to their origin states. This 

practice has been described as “patently unlawful”229, as the refugees intercepted at the 

territorial waters were physically present in the United States and thus should be granted the 

rights recognised in the previous Chapter, particularly the protection from non-refoulement. 
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3.1.6. Extra-territorial Processing of Asylum Claims 

Often paired with the interception measures is the extra-territorial or “offshore” processing 

of asylum claims. Extra-territorial processing refers to practices where the screening or 

assessment of asylum claims is carried out outside of the state’s geographic national 

territory.230 States establish offshore processing centres in an attempt to outsource their status 

determination responsibilities to other states or entities outside their own territory, often in 

exchange for economic or other benefits. Some of these policies adopted to control and deter 

flows of asylum-seekers have been described as pushing “the boundaries of what is 

acceptable under international law.”231 An example of extra-territorial processing system 

that has received a lot of attention, as well as criticism, is the excision policy adopted by 

Australia. 

From 2001 onwards, Australia passed legislation to excise over 3.000 islands, some coastal 

ports and coastal stretches, and territorial waters from its so called “migration zone”. In 

practice, this created a separate regulatory jurisdiction with reduced protection guarantees. 

This way, Australia denied responsibility for granting the persons arriving at these areas, 

called “offshore entry persons”, entry to its mainland territory and refused to process their 

asylum applications.232 Later on, Australia extended this excision policy to cover all its 

mainland.233 It has been stated that “as a matter of international refugee law”, Australia’s 

excision decision “was of no force or effect” as any refugee present in the excised areas was 

still in Australian territory, and therefore entitled to protection of the Refugee Convention.234 

As a part of the excision policy, Australia adopted a legally complex scheme called the 

Pacific Solution in 2001. The program was in force until 2007, and got reintroduced in a 

modified form in 2012.235 Due to the program, asylum-seekers and refugees intercepted 

outside Australia’s territorial waters and arriving at the various excised islands and coastal 

ports in Australian territory were sent to processing centres in Nauru, Indonesia, and Papua 

New Guinea, regardless of whether the individuals had passed through these states in their 

journey to Australia. Australia has concluded memorandums of understanding for the 
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processing of the asylum claims with at least Nauru236 and Papua New Guinea237, among 

others. Even if an individual was recognised as a refugee at a processing centre, they were 

not automatically allowed to settle in Australia, but were instead sent to other countries to 

resettle. Australia has concluded memorandums of understanding with, for example, 

Cambodia238, New Zealand239, and the United States240 for the resettlement of refugees.  

Similar schemes have been adopted by other states as well. Since 1903, the United States 

have leased a territory called the Guantánamo Bay from Cuba. This area has been used as a 

base where intercepted asylum-seekers are taken for processing and holding since 1991. 

According to US national law, the Guantánamo Bay area falls outside of the statutory 

definition of “the United States”241 and thus the statutory protections afforded within the 

mainland United States are not available for the individuals taken to the base for 

processing.242 These procedures have been challenged in the courts, but without success. In 

a claim by the Haitian Refugee Center, it was argued that the asylum-seekers held in 

Guantánamo Bay could claim rights under U.S. Constitution, statutory law, and the Refugee 

Convention.243 The claim was dismissed by the Court of Appeals for the Eleventh Circuit, 

 
236 Memorandum of Understanding between the Republic of Nauru and the Commonwealth of Australia, 

relating to the transfer to and assessment of persons in Nauru, and related issues (Nauru-Australia) (3 August 

2013); Parliament of Australia, Joint Press Release, New agreement to secure our region from maritime people 

smuggling, 24 September 2021, 

https://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query=Id%3A%22media%2Fpressrel%2F819

2072%22, accessed on 16 September 2022.  
237 Memorandum of Understanding between the Government of the Independent State of Papua New Guinea 

and the Government of Australia, relating to the transfer to, and assessment and settlement in, Papua New 

Guinea of certain persons, and related issues (Papua New Guinea-Australia) (6 August 2013). 
238 Memorandum of Understanding between the Government of the Kingdom of Cambodia and the 

Government of Australia, relating to the Settlement of Refugees in Cambodia (Cambodia-Australia) (26 

September 2014); UNHCR, Press Release, UNHCR statement on Australia-Cambodia agreement on refugee 

relocation, 26 September 2014, https://www.unhcr.org/en-au/news/press/2014/9/542526db9/unhcr-statement-

australia-cambodia-agreement-refugee-relocation.html, accessed on 19 September 2022.  
239 Australian Government, Joint Media Release, Joint media release with the Hon Kris Faafoi, New Zealand 

Minister for Immigration - Australia- New Zealand Resettlement Arrangement, 24 March 2022, 

https://minister.homeaffairs.gov.au/KarenAndrews/Pages/australia-new-zealand-resettlement-

arrangement.aspx, accessed on 16 September 2022. 
240 Parliament of Australia, Press Release, Refugee resettlement from regional processing centres, 13 

November 2016, 

https://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query=Id:%22media/pressrel/4934736%22, 

accessed on 16 September 2022 
241 According to the U.S. Code, the terms “United States” means the continental United States, Alaska, Hawaii, 

Puerto Rico, Guam, the Virgin Islands of the United States, and the Commonwealth of the Northern Mariana 

Islands, see 8 U.S.C. § 1101 (a) (38). 
242 Ghezelbash 2018 at 103—104. 
243 Haitian Refugee Center, Inc. v Baker 953 F 2d 1498 (11th Circuit 1992) 



 

46 

 

which reaffirmed the stance that Guantánamo Bay was outside the United States and thus 

the same rights were not afforded to the individuals held there.244  

Some Member States of the European Union have also proposed the establishment of extra-

territorial processing centres, like the United Kingdom in 2003, whilst still a Member State 

to the EU. The UK’s proposal entailed establishing processing centres in the major transit 

routes to the EU, where asylum-seekers arriving to the EU would be sent for status 

determination.245 These proposals were, however, unsuccessful. After leaving the EU, the 

United Kingdom concluded a memorandum of understanding with the Republic of Rwanda 

for the provision of an asylum partnership arrangement in April 2022. This agreement entails 

a processing and relocation scheme for asylum-seekers arriving in the United Kingdom.246 

The agreement between the United Kingdom and the Republic of Rwanda is explored deeper 

in the next Chapter. 

3.2.  Externalisation Agreements 

As has been concluded above, states have created and adopted various differing policies and 

measures to control the movement of refugees and asylum-seekers. Nearly all of the 

measures explored entail some level of international or bi-lateral cooperation, and some even 

extend the agency of one state to act in another state’s territory. The cooperation between 

states is often carried out in the form of international or bi-lateral treaties.  

In this thesis, I have chosen to use the term “externalisation agreements” to describe and 

cover the variety of treaties, arrangements and agreements that are concluded between states 

to organise migration control issues, some of which I have already mentioned above. In this 

part of the Chapter the legal considerations of such externalisation agreements are explored, 

starting with the legal nature of the externalisation agreements, as well as general principles 

of jurisdiction and state responsibility. The thesis will then move on to look closer to the 

externalisation agreements in practice, with focus on their contents, and other qualities. The 

key question is whether the use of externalisation agreements is compatible with the 
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international legal framework, and whether states can employ these agreements to shift their 

obligations arising from the previously explored international treaties.  

Many of these externalisation agreements are not publicly available, or do not explicitly 

describe the contents of the actions carried out on their basis. For this thesis, I have chosen 

a few examples of externalisation agreements that either have been made public or 

information about their contents is otherwise available. The latter part of this thesis will 

explore these agreements to assess the contents and objectives of these agreements, as well 

as their modus operandi and subsequent consequences for the protection of refugees. As the 

use of these agreements seems to be becoming more common, it is important to attempt to 

understand whether the use of these agreements and their contents are compliant with the 

previously explored applicable legal framework of international law. 

3.2.1. Legal Nature of the Externalisation Agreements 

The general principle in international law is that states cannot interfere with matters within 

the domestic jurisdiction of another state, or act in a manner inconsistent with the United 

Nations Charter.247 This highlights the principle of sovereignty, where states have the sole 

jurisdiction within their territory. If a state wishes to conduct actions in another state’s 

territory, it needs the latter one’s consent unless it is to breach the latter one’s sovereign 

domestic jurisdiction.248 In the area of migration control, this consent is usually confirmed 

with bilateral treaties or other agreements.  

The operations related to migration control are often based on bilateral agreements called 

Memorandums of Understanding (‘MoUs’). Their character has been described as more 

flexible and informal, and less transparent, when compared to international treaties. MoUs, 

unlike international treaties and other official documents, are not always published in official 

government publications. They are afforded a lower level of international legal recognition 

yet still are, in practice, highly important as they can expand a state’s competence to act 

outside the borders of its national territory, whereas traditionally a state’s right to exercise 

power is limited to its sovereign territory.249   
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The juridical basis of at least some of the externalisation agreements has been deemed to be 

uncertain, as some agreements are missing the legal conditions under which the operations 

and their activities are carried out by one state’s agents in another state’s territory. It has 

been suggested that the agreements are unlikely to contain clauses explicitly acknowledging 

jurisdiction of the state acting outside its territory, as the purpose of these agreements is to 

shift jurisdictional responsibility.250 Some authors have gone so far as to gather that the legal 

basis for extra-territorial operations is “questionable” and “at odds” with international law.251 

The externalisation agreements are often not publicly available, and may be conducted more 

informally than treaties. It has been suggested that this is to avoid public scrutiny.252 

Furthermore, the arrangements concerning migration control are often tied to other areas of 

foreign policy, such as development aid or trade, which might make their contents more 

challenging to perceive.253  

In general, the use of international arrangements for the protection of refugees has been 

approved by the UNHCR, as long as they comply with certain requirements: 

“States may make arrangements with other States to ensure international protection, as 

long as these arrangements enhance responsibility sharing and are consistent with the 

‘widest possible exercise of … fundamental rights and freedoms’ of refugees.”254 

The UNHCR draws a difference between arrangements that result in burden-shifting, instead 

of burden-sharing: 

“Measures designed, or effectively serving, to avoid responsibility or to shift, rather than 

share, burdens are contrary to the 1951 Refugee Convention and principles of 

international cooperation and solidarity. Such externalization measures are distinct 

from policies and practices aimed at sharing international protection responsibilities in 

the spirit of international cooperation and solidarity.” 

Thus, when attempting to establish whether the externalisation agreements and other 

arrangements are compliant with the legal framework, it should be considered whether these 

agreements contribute to the sharing or to the shifting of burdens.  
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3.2.2. Externalisation Agreements and State Responsibility 

A relevant question regarding the use of externalisation agreements concerns their effect on 

state responsibility, and in particular, whether they can be used by states to circumvent their 

obligations arising from international treaties. Therefore, the first matter to be considered, is 

whether the unlawful actions are attributable to the state.  

The UN Human Rights Council’s Special Rapporteur on torture and other cruel, inhuman, 

or degrading treatment or punishment has addressed questions of state responsibility in 

relation to migration control policies responding to irregular migration. According to the 

Special Rapporteur, states are responsible for internationally wrongful acts and omissions 

which are legally attributable to them, “whether through direct imputation, joint 

responsibility, or complicity.”255 This responsibility does not cover only the actions taken by 

a state’s agents, or by contractors or other non-state actors acting under the instruction and 

control of the state, but also extends to cover situations where the state is knowingly “aiding, 

assisting, directing, controlling or coercing other States in committing internationally 

wrongful acts”.256 In the view of the Special Rapporteur, the responsibility also extends to 

situations where a state provides instructions, equipment, training, personnel, financial 

assistance, or information in support of unlawful migration deterrence or migration control 

policies conducted by another state.257  

Thus, according to this view, states cannot circumvent their international obligations by 

externalizing their migration control to other states, but remain responsible for any violations 

resulting for such actions. For example in the case of the joint action plan and statement 

between the EU and Turkey, as discussed below, if Turkey was to commit unlawful actions 

to deter migration from Turkey to Greece and EU on the basis of the arrangement, EU would 

still bear responsibility for those actions even if no state agents from EU Member States 

were involved in those actions.  

The UNHCR has adopted a similar view on the matter of responsibility in international 

cooperation. In a Note concerning the externalisation of international protection, the 

UNHCR has stated:  
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“States cannot avoid their obligations under international refugee and human rights law 

by employing transfer or extraterritorial processing modalities. Both the State to which 

an asylum claim has been, or is intended to be, made and the State on whose territory 

the determination takes place retain joint responsibility for processing and reception, 

and speedy and appropriate outcomes, consistently with their international 

obligations.”258  

“Wherever a State exercises effective control over persons or places on the territory of 

another State (or, for instance in international waters), its obligations under 

international refugee and human rights law continue to apply, including in 

extraterritorial asylum processes.”259 

Thus, the UNHCR’s position is strongly demonstrating that externalisation agreements 

cannot be used for shifting responsibilities, and that the international obligations continue to 

apply in extraterritorial actions and when states attempt to shift their responsibilities to other 

states through externalisation arrangements.  

It should be noted that different views on state responsibility have been found as well. The 

International Court of Justice has found in its landmark Nicaragua case, that a state’s 

participation, “even if preponderant or decisive”, in “financing, organizing, training, 

supplying, or equipping” of a non-state actor, or even the “planning of the whole of its 

operation”, is still insufficient, in itself, to attribute to the state the actions taken by the non-

state actor.260 It should be noted, however, that the Nicaragua case did not concern migration 

deterrence operations, but military and paramilitary actions taken in Nicaragua.  

Second matter to consider concerns the hierarchy of legal obligations states have, in other 

words, what significance bilateral agreements have on other international state obligations. 

The ECtHR has considered the significance bilateral agreements have in the case Al-

Saadoon and Mufdhi v. United Kingdom.261 The case concerned the United Kingdom’s 

responsibility in handing over of detainees to Iraqi authorities whilst operating in Iraq. The 

United Kingdom argued in the case that it had a legal obligation to transfer the detainees to 
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the authorities based on a memorandum of understanding, which established that Iraq had 

the overall jurisdiction. The Court found that  

“a Contracting Party [to the ECHR] is responsible under Article 1 of the Convention for 

all acts and omissions of its organs regardless of whether the act or omission in question 

was a consequence of domestic law or of the necessity to comply with international legal 

obligations”.262  

Thus, according to the Court, subsequent agreements or treaties do not affect the obligations 

states have based on the ECHR. Therefore, based on the decision by ECtHR, a state that has 

ratified the ECHR cannot avoid its obligations under the Convention by concluding a MoU 

with contradicting terms. If a similar approach is adopted with the Refugee Convention, 

states would not be able to circumvent their obligations by claiming that their obligations 

rising from externalisation agreements would surpass them. In this context, the Special 

Rapporteur on torture and other cruel, inhuman, or degrading treatment or punishment has 

concluded that the prohibition of refoulement trumps any contradicting international 

obligations, including extradition agreements.263 

3.2.3. Externalisation Agreements in Practice 

In this part of the thesis, some of the various externalisation agreements that have been 

concluded between states are being examined. The purpose of this part is to gain more 

understanding as to the contents and objectives of these agreements, as well as their modus 

operandi and subsequent consequences on refugees and refugee protection. This thesis 

argues that many of these agreements are used as a way for the states in the Global North to 

deter the movement of asylum-seekers and refugees, and to prevent their arrival at their 

borders and territories, as an attempt to shift protection responsibilities to other states. With 

the use of externalisation agreements, states in the Global North have received consent from 

third states to act on their territories, or have persuaded third states to act in their interest in 

exchange for other, often economic or political, benefits.   

First, the thesis explores agreements concluded by Italy and Spain in a brief manner, and 

then moves on to closer examine the agreements concluded between the European Union 

 
262 ibid at para 128. 
263 UNHCR ‘Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or 

punishment’ (26 February 2018) UN Doc A/HRC/37/50, at para 39. 
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and Turkey, and the United Kingdom and the Republic of Rwanda. It is acknowledged that 

these agreements represent only a few of many concluded around the world. However, as 

the scope of this thesis is limited, only some examples can be looked into with more detail. 

These agreements are selected for closer inspection as they act as typical examples of the 

externalisation agreements due to their contents and objectives, and as such, assist in 

understanding the functioning of bilateral agreements in the externalisation of migration 

control.  

Agreements concluded by Italy and Spain 

As mentioned before, after Italy’s pushback operations at the Mediterranean Sea were found 

in breach with Italy’s obligations under the ECHR, Italy has undertaken to cooperate with 

Libya to conduct extra-territorial migration control. Under a MoU signed between Italy and 

Libya in 2007, the two states agreed to organize joint maritime patrols in Libyan territorial 

waters and in international waters. The agreement entailed surveillance, search and rescue 

operations of vessels used to transport illegal immigrants, and as a part of this arrangement, 

Italy provided vessels as well as financial support to the Libyan Coast Guard. In practice, 

the arrangement entails that vessels carrying irregular migrants would be intercepted, and 

the people they were carrying would be taken on board and returned to Libya.264 Several 

other agreements have since been concluded between the states, the most recent being a 

memorandum of understanding signed in 2017265  and updated in 2020.266 In addition to the 

operations conducted jointly with Libya, Italy has also signed a protocol with Albania with 

the goal of intercepting vessels carrying migrants in international and Albanian waters.267  

Other examples of externalisation agreements are the agreements providing for pullback 

operations between Spain and the West African states Senegal and Mauritania. In accordance 

with these agreements, Senegal and Mauritania intercept vessels carrying irregular 

immigrants and return them within their territorial waters, as an attempt to prevent the 

 
264 UNHCR, Press Release, UNHCR deeply concerned over returns from Italy to Libya,  7 May 2009, 

https://www.unhcr.org/news/press/2009/5/4a02d4546/unhcr-deeply-concerned-returns-italy-libya.html, 

accessed on 26 September 2022. 
265 Memorandum of Understanding on cooperation in the fields of development, the fight against illegal 

immigration, human trafficking and fuel smuggling and on reinforcing the security of borders between the 

State of Libya and the Italian Republic (Libya-Italy) (2 February 2017).  
266 Generale, Alessandra, When Migrants Do Not Arrive In Europe: The Memorandum of Understanding, Eyes 

on Europe, 19 March 2020, https://www.eyes-on-europe.eu/when-migrants-do-not-arrive-in-europe/, accessed 

on 9 September 2022. 
267 Protocol Between Italy and Albania to Prevent Certain Illegal Acts and Render Humanitarian Assistance to 

Those Leaving Albania (Italy-Albania) (15 July 1997) Gazzetta Ufficiale della Repubblica Italiana No 163. 
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vessels from reaching the Spanish Canary Islands.268 Similar arrangements have been made 

also with Cape Verde, Gambia, Guinea Bissau, and Guinea Conakry.269  

As the majority of these agreements are not in the public domain and thus not available, it is 

challenging to describe comprehensively what is the modus operandi of such bilateral 

arrangements. However, it has been reported that individuals who have been intercepted as 

a part of these arrangements, have been returned back without any screening for international 

protection needs.270 Thus, it seems that Italy and Spain have not respected their international 

obligations in regard to the individuals intercepted as a part of these operations. As 

previously discussed, states cannot circumvent their obligations arising from international 

instruments by concluding externalisation agreements. Therefore, in light of the previous 

discussion on state responsibility, any wrongful acts taken by, for example, the Libyan 

authorities, could be attributed to Italy.   

Case study I: Agreement between the European Union and Turkey 

As previously mentioned, the European Union and Turkey have concluded an agreement 

concerning irregular migration in the form of an action plan and a joint statement.271 The 

statement concerns arrangements of returning irregular migrants crossing from Turkey to 

Greece, as well as interception and pullback operations carried out by Turkey to prevent the 

movement of irregular migrants towards the EU. The arrangement is portrayed as an attempt 

to prevent people smuggling and to rescue migrants, as it states the following:  

“[i]n order to break the business model of the smugglers and to offer migrants an 

alternative to putting their lives at risk, the EU and Turkey today decided to end the 

irregular migration from Turkey to the EU.”272  

To achieve this goal, the parties to the statement have adopted action points. Due to the 

significance of the contents of these action points, they are cited in full length below. The 

first action point stands as follows: 

 
268 Gammeltoft-Hansen 2011 at 33. 
269 Ryan 2010 at 33; Den Heijer 2012 at 212. 
270 Human Rights Watch, Italy/Libya: Forced Return of Migrants Violates Rights, 7 May 2009, 

https://www.hrw.org/news/2009/05/07/italy/libya-forced-return-migrants-violates-rights, accessed on 26 

September 2022; UNHCR, Briefing Notes, UNHCR interviews asylum seekers pushed back to Libya, 14 July 

2009, https://www.unhcr.org/news/briefing/2009/7/4a5c638b6/unhcr-interviews-asylum-seekers-pushed-

libya.html, accessed on 26 September 2022. 
271 European Commission, EU-Turkey Joint Action Plan, 15 October 2015; European Commission, EU-Turkey 

statement, 18 March 2016. 
272 European Commission, EU-Turkey statement, 18 March 2016. 
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“All new irregular migrants crossing from Turkey into Greek islands as from 20 March 

2016 will be returned to Turkey. This will take place in full accordance with EU and 

international law, thus excluding any kind of collective expulsion. All migrants will be 

protected in accordance with the relevant international standards and in respect of the 

principle of non-refoulement. It will be a temporary and extraordinary measure which 

is necessary to end the human suffering and restore public order. Migrants arriving in 

the Greek islands will be duly registered and any application for asylum will be 

processed individually by the Greek authorities in accordance with the Asylum 

Procedures Directive, in cooperation with UNHCR. Migrants not applying for asylum 

or whose application has been found unfounded or inadmissible in accordance with the 

said directive will be returned to Turkey. Turkey and Greece, assisted by EU institutions 

and agencies, will take the necessary steps and agree any necessary bilateral 

arrangements, including the presence of Turkish officials on Greek islands and Greek 

officials in Turkey as from 20 March 2016, to ensure liaison and thereby facilitate the 

smooth functioning of these arrangements. The costs of the return operations of irregular 

migrants will be covered by the EU.”273 

Thus, the statement provides for the readmittance of irregular immigrants, who have not 

applied or qualified for an asylum in Greek, to Turkey. Even though the statement provides 

that asylum claims will be investigated in accordance with the Procedures Directive, it is 

unclear whether all applicants coming through Turkey would be deemed to come from a safe 

third country. According to Article 33(2)(c) of the Procedures Directive, Member States may 

consider an application for international protection as inadmissible if a country which is not 

a Member State is considered as a safe third country for the applicant. Therefore, in practice, 

all asylum applications from asylum-seekers coming from Turkey could be deemed 

inadmissible. After the adoption of this program, however, it was clear that the courts in 

Greece did not consider Turkey to be a safe third country, and only around 2000 irregular 

migrants had been sent back to Turkey by March 2020.274 

In addition to the agreement to return all irregular migrants that have crossed from Turkey 

to Greece, the parties have agreed that Turkey will prevent the generation of new migration 

routes. In the action point number three it is stated that: 

 
273 European Commission, EU-Turkey statement, 18 March 2016, action point 1. 
274 UNHCR Operation Portal, Returns from Greece to Turkey (under EU-Turkey statement) as of 31 March 

2020, https://data.unhcr.org/en/documents/details/75075, accessed on 26 September 2022.  
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“Turkey will take any necessary measures to prevent new sea or land routes for illegal 

migration opening from Turkey to the EU, and will cooperate with neighbouring states 

as well as the EU to this effect.”275 

This action point can be deemed to be highly vague as it leaves for interpretation, what are 

the necessary measures to prevent the opening of new migration routes. In any case, this 

action point provides that Turkey will seek to prevent the forward movement of irregular 

migrants. As previously discovered, the ICCPR Article 12(2) recognises the universal right 

to leave any country. Thus, measures that prevent people from leaving a state are possibly 

in breach with the ICCPR.   

Part of the statement also covers the financial contributions:  

“The EU, in close cooperation with Turkey, will further speed up the disbursement of the 

initially allocated 3 billion euros under the Facility for Refugees in Turkey and ensure 

funding of further projects for persons under temporary protection identified with swift 

input from Turkey before the end of March. A first list of concrete projects for refugees, 

notably in the field of health, education, infrastructure, food and other living costs, that 

can be swiftly financed from the Facility, will be jointly identified within a week. Once 

these resources are about to be used to the full, and provided the above commitments 

are met, the EU will mobilise additional funding for the Facility of an additional 3 billion 

euro up to the end of 2018.“276 

As discussed previously, the Memorandums of Understanding often include some element 

of trade. In this example as well, the European Union will cover the costs for the joint 

operation. Thus, Turkey receives economic benefits for assisting with the EU’s migration 

control and for taking the responsibility of refugee protection. In addition, the arrangement 

provides for visa liberation for Turkish citizens and revived negotiation for Turkey’s 

accession to the European Union. 

The EU-Turkey agreement has been greatly criticised. Even though Turkey has ratified the 

Refugee Convention, it has maintained a geographic limitation, due to which it can exclude 

any non-European from receiving a refugee status. Therefore, asylum-seekers in Turkey may 

 
275 European Commission, EU-Turkey statement, 18 March 2016, action point 3. 
276 European Commission, EU-Turkey statement, 18 March 2016, action point 6. 
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only be provided with subsidiary international protection, which is only temporary.277 It has 

also been questioned whether Turkey is a safe country for asylum-seekers and able to 

provide effective protection to the asylum-seekers.278 Furthermore, it has been reported that 

as a consequence of the agreement, a vast number of migrants have been detained in the 

Greek islands waiting to be repatriated to Turkey.279 

As for more recent developments on the arrangement, Turkey stopped receiving asylum-

seekers from Greece in March 2020 and opened its land borders to asylum-seekers wishing 

to enter to the EU. Discussions for the renewal of this agreement are said to be ongoing.280 

After the opening of the border, it has been reported that Greece has countered the arriving 

asylum-seekers with pushbacks.281 As a reinforcement of the EU-Turkey statement, Greece 

has decided to consider Turkey as a safe third country for five different nationalities seeking 

international protection in Greece.282 The decision applies to nationals of Afghanistan, Syria, 

Somalia, Bangladesh, and Pakistan, which form the majority of nationals applying for 

asylum in Greece. The decision signifies that asylum application made by applicants of these 

nationalities can be refused as inadmissible, and the applicants are kept waiting for 

admittance to Turkey.  

Case study II: Asylum arrangement between the United Kingdom and the Republic of 

Rwanda  

A more recent example of externalisation agreements is the asylum arrangement between 

the United Kingdom and the Republic of Rwanda. As previously mentioned, the United 

Kingdom concluded a Memorandum of Understanding with the Republic of Rwanda for the 
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provision of an asylum partnership arrangement in April 2022.283 The arrangement will last 

for five years and may be renewed upon request.284 According to the preamble to the asylum 

partnership arrangement, the arrangement strives to “contribute to the prevention and 

combating the illegally facilitated and unlawfully cross border migration”.285 As a part of 

this agreement, the parties have agreed on a relocation scheme of asylum-seekers: 

“The objective of this Arrangement is to create a mechanism for the relocation of asylum 

seekers whose claims are not being considered by the United Kingdom, to Rwanda, 

which will process their claims and settle or remove (as appropriate) individuals after 

their claim is decided, in accordance with Rwanda domestic law, the Refugee 

Convention, current international standards, including in accordance with international 

human rights law and including the assurances given under this Arrangement.”286 

The agreement includes rules for the asylum processing in Rwanda. According to the 

arrangement, Rwanda has agreed to treat each relocated individual and process their claim 

for asylum in accordance with the Refugee Convention, Rwandan immigration laws and 

international and Rwandan standards, including protection from inhuman and degrading 

treatment and refoulement.287 Furthermore, the rules include processual rights also for the 

appeal process in case the asylum application gets refused.288 If an asylum application is 

successful, the arrangement provides the following: 

“For those recognised as refugees by Rwanda, Rwanda will grant the Relocated 

Individual refugee status and provide the same level of support and accommodation as 

a Relocated Individual seeking asylum, integration into society and freedom of 

movement in accordance with the Refugee Convention. Those recognised as refugees 

will be treated in accordance with the Refugee Convention and international and 

Rwandan standards.”289 

Thus, any recognised refugees would not have the right to resettle in the United Kingdom, 

but would instead have to remain in Rwanda.  

 
283 Memorandum of Understanding between the government of United Kingdom of Great Britain and Northern 

Ireland and the government of Republic of Rwanda for the Provision of an Asylum Partnership Arrangement 

(United Kingdom-Rwanda) (13 April 2022). 
284 ibid, Article 23(1). 
285 ibid, Preamble.  
286 ibid, Article 2(1). 
287 ibid, Article 9(1)(1). 
288 ibid, Articles 9(1)(2)—9(1)(3). 
289 ibid, Article 10(1). 
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The arrangement also provides for the formation of a monitoring committee. The monitoring 

committee’s purpose is to monitor the relocation process, to complete assessments and 

reports on the reception conditions, accommodation, processing of asylum claims, treatment, 

and support of the relocated individuals whilst they remain in Rwanda, and the parties’ 

implementation of the understanding set out in the arrangement. The arrangement includes 

a list of locations, persons, and records to which the monitoring committee has access for 

the purposes of completing their assessments and reports and provides that the committee 

will be granted such an access at any time they wish to make an inspection without delay.290  

The agreement also covers for financial arrangements. This part is, however, vague. 

According to Article 19 of the agreement: 

“The Participants will make financial arrangements in support of the relocation of 

individuals under this Memorandum of Understanding.”  

The arrangement has been widely criticised by international non-governmental 

organisations, such as Amnesty International UK291 and the Human Rights Watch292, as the 

United Kingdom has been accused of “shirking its international responsibility under the 

Refugee Convention”293 The UNHCR has released an analysis of the legality and 

appropriateness of the arrangement.294 According to the analysis:  

“Arrangements should be aimed at enhancing burden- and responsibility-sharing and 

international/regional cooperation and should not result in burden-shifting. Such 

arrangements need to contribute to the enhancement of the overall protection space in 

the transferring State, the receiving State and/or the region as a whole. Transfer 

arrangements would not be appropriate where they represent an attempt, in whole or 

part, by a 1951 Convention State party to divest itself of responsibility; or where they 
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are used as an excuse to deny or limit jurisdiction and responsibility under international 

refugee and human rights law”295 

It is the UNHCR’s position that the arrangement does not contribute to burden-sharing, nor 

enhance international cooperation or protection space in any state, and thus is inconsistent 

with the global solidarity and burden-sharing.296 Among other issues with the arrangement, 

the UNHCR expresses concerns that asylum-seekers transferred will not have access to fair 

and efficient procedures for refugee status determination, as the asylum systems in Rwanda 

are lacking on multiple fronts.297 In summary, the UNHCR considers that the arrangement 

“does not meet the requirements necessary to be considered a lawful and / or appropriate 

transfer agreement” and that it is “an example of externalisation of international protection 

and is, as such, unlawful”. 298  

4. Conclusions 

Throughout this thesis, the externalisation of migration control in the legal framework of 

international refugee protection has been explored. As the number of refugees and other 

forcibly displaced persons keeps growing, it could be agreed that the international 

community should be exercising more cooperation to resolve the social and humanitarian 

issues of refugees. However, as demonstrated in this thesis, states are instead opting for more 

restrictive measures to curb the movements of refugees and asylum-seekers, often with extra-

territorial actions.  The findings of this thesis are summarized briefly below, followed by the 

final conclusions. 

As for the first research question presented in the beginning of this thesis, it was necessary 

to determine the legal framework surrounding international refugee protection. The legal 

framework, established in the second Chapter of this thesis, sets both negative and positive 

obligations for states and thus places boundaries to any measures of externalisation of 

migration control. 

As discussed in the second Chapter, the main global instruments for the international 

protection of refugees are the 1951 Refugee Convention and its 1967 Protocol. These 

instruments set out the general definition of a refugee. Any individual who would satisfy the 
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definition would be deemed a Convention refugee and benefit from the protections 

recognised in the Refugee Convention. Neither the Refugee Convention nor the Protocol 

regulates the status determination protocols. However, the UNHCR has set out guidance on 

the determination process and the procedural requirements.  

In addition to the Refugee Convention and its Protocol, the refugee protection scene is 

supplemented by norms of international human rights law. The ICCPR recognises a wide 

variety of rights relevant for the protection of refugees, such as the right to leave any country. 

Furthermore, the prohibition of refoulement can be found in several universal and regional 

instruments in an absolute form. The legal framework surrounding international protection 

of refugees is also supplemented by soft law, which is legally non-binding, but can assist 

with determining what the law is. The UDHR, guidance and opinion issued by the UNHCR, 

and resolutions by the Executive Committee can provide help with the interpretation of the 

law and offer guidance to the states.  

The key elements of international refugee protection are the grant of asylum and protection 

from refoulement. Currently there is no legally binding international document granting 

refugees the right to receive asylum or imposing the duty on states to grant asylum. In any 

case, asylum is in practice granted as a by-product of the non-refoulement principle 

recognised in Article 33 of the Refugee Convention. It has been interpreted and guided by 

the Executive Committee that rejection at the borders is prohibited as well, however this is 

disputed. Furthermore, the extra-territorial application of the non-refoulement principle has 

been discussed, and different approaches to the question have been adopted. The prevailing 

opinion is that the prohibition is in force wherever the state has jurisdiction, be that within 

or outside of its national territory. 

The second research question concerned the actual measures and practices of migration 

control and its externalization adopted by states. As explained in the third Chapter, states 

have adopted a wide variety of different practices to control migration, some of which can 

be described as externalisation of migration control. This term refers to practices, physical 

structures, and institutions aiming to control the movement of migrants outside the national 

territory of a state, and restrict the access to the rights and protections provided to individuals 

within a state’s territory and under its jurisdiction. The explored measures entailed non-

entrée policies, the first country of arrival, safe third country, and safe country of origin 

policies, measures concerning interceptions, pushbacks and pullbacks, and extra-territorial 
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processing of asylum claims. In this Chapter, it was established how these policies and 

measures have been adopted and whether they are compliant with the legal framework of 

refugee protection. 

After establishing the actual practices of externalisation measures, the third research 

question concerned the legal basis for the extra-territorial actions taken by states, and their 

effect on the international obligations of states. It was concluded that as states cannot 

lawfully act within another state’s territory without the latter one’s consent, the 

extraterritorial migration control measures are usually adopted on the basis of bilateral 

treaties and other agreements and arrangements, called externalisation agreements in this 

thesis. The relevant question regarding the use of externalisation agreements concerns their 

effect on state responsibility and whether they can be used to circumvent obligations arising 

from international instruments. It was found that different views on this question have been 

presented, as the UN Human Rights Council’s Special Rapporteur and the UNHCR have 

both issued statements to the effect that any kind of assistance or participation, whether 

inside or outside of a state’s national territory leads to responsibility, and thus states cannot 

circumvent their international obligations by externalisation. However, different views 

regarding the state responsibility have also been presented, and the issue is therefore not 

settled.  

To further examine the question of externalisation agreements, some of these agreements 

were examined in more detail. The objective was to establish the contents, objectives, modus 

operandi, and consequences of these externalisation agreements. As a case study, I examined 

two recent and controversial arrangements for the externalisation of migration control. The 

first one concerned the arrangement between the EU and Turkey, and the second one the 

arrangement of the UK and Rwanda.  

All in all, it became clear during the process of writing this thesis that the international legal 

framework for the protection of refugees is fairly limited and, strictly speaking, ineffective. 

Even though a variety of international treaty law has been created since the adoption of the 

1951 Refugee Convention and its 1967 Protocol, the international community has not been 

able to renew the normative framework for international refugee protection. As there is no 

supervising body with enforcement powers, the obligations set out by the Refugee 

Convention are difficult, if not impossible, to enforce on states. While the UNHCR and 

Executive Committee are active on this field and set out extensive guidance on how to 
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implement the obligations, they cannot issue decisions that would be legally binding on 

states.  

Due to this weakness of the international legal framework, states can keep on adopting new, 

more restrictive measures of migration control. By externalising these measures, it is 

possible for more powerful states to act outside of their national borders to curb the 

movement of refugees and asylum-seekers and prevent them from reaching their territory. 

By externalisation, these states can outsource the responsibilities of refugee protection on 

weaker states, which many are not able to provide efficient protection. These measures 

contribute to the unequal geographic distribution of refugees and asylum-seekers globally, 

as discussed in the beginning of this thesis, and place a heavy burden of responsibilities for 

refugee protection on particular regions and states nearby to the refugee-producing 

territories.  

It should be noted that this is not a new phenomenon, but this reality of inequality was 

recognised already when the 1951 Refugee Convention was being drafted. In the preamble 

to the Convention, it is stated that  

“Considering that the grant of asylum may place unduly heavy burdens on certain 

countries, and that a satisfactory solution of a problem of which the United Nations has 

recognized the international scope and nature cannot therefore be achieved without 

international co-operation, 

Expressing the wish that all States, recognizing the social and humanitarian nature of 

the problem of refugees, will do everything within their power to prevent this problem 

from becoming a cause of tension between States, […]” 

Even though the Convention itself does not regulate on how such international co-operation 

should be realised, the need for such regulation was recognised during the Conference of 

Plenipotentiaries. In the Final Act of the Conference, it was concluded that the Conference 

“Recommends that Governments continue to receive refugees in their territories and that 

they act in concert in a true spirit of international co-operation in order that these 

refugees may find asylum and the possibility of resettlement.”299 

 
299 UN General Assembly, Final Act of the United Nations Conference of Plenipotentiaries on the Status of 
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Later, the need for international solidarity between states and more equal distribution of 

burden has been repeatedly emphasised in the Executive Committee Conclusions.300 Thus, 

it in undisputable that the inequality has been long acknowledged by supervising bodies, 

states, and international non-governmental organisations.  

Even though at the current moment the externalisation measures adopted by states can be 

conducted without explicitly breaching international obligations, although in some cases 

violations do take place, this does not mean that the measures should be supported or 

repeated. On the contrary, to help solve the problem of refugees, states should be looking to 

cooperate and share responsibilities instead of adopting measures to avoid them or shift them 

elsewhere. 

In conclusion, in an ideal situation, the refugee protection regime would be reinvented, with 

a stronger demand and obligation for international cooperation and more equal distribution 

of burden. Failing this, we are likely to see a growth in the adoption of externalisation 

measures, and the continuance of the unequal distribution of burden between the Global 

South and the Global North.   

 
300 The need for international cooperation has been repeated in, among others, the following Executive 

Committee Conclusions: No 11 (XXIX) – 1978; No 22 (XXXII) – 1981; No 67 (XLII) – 1991; No 85 (XLIX) 

– 1998; No 90 (LII) – 2001; No. 93 (LIII) – 2002; No. 102 (LVI) – 2005. 
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