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Abstract: 

According to the Treaty of the European Union, the Union is founded on the values of respect for human 

dignity. Human dignity has a special nature as the primary foundation of universal human rights since 

it offers a moral source for these rights. However, the concept of human dignity is ambiguous, vague 

and remains fluctuating. Regarding the concept of human dignity, what is certain is its exceptional 

importance and its role as a core value of the universal human rights system. 

Human dignity is also highlighted in the European migration governance framework. The EU return 

policy, including the Return Directive, emphasises that the goal of these policies is to ensure full respect 

for the human dignity of third-country nationals residing in the EU. Despite the concept of the dignified 

return being underlined to exhaustion in various policy papers, its meaning in the context of migration 

governance remains imprecise.  

This thesis examines the EU return policy, focusing on the returns of third-country nationals who are 

residing in the EU without permission. It focuses on the assisted voluntary return and reintegration 

which is the primary tool to facilitate the returns of irregular migrants. According to the IOM, the 

purpose of the AVRR is to assist migrants in need to return voluntarily, safely and in dignity in full 

respect of human rights regardless of their status. These programmes aim to offer a humane and 

dignified return as an alternative to forcible return for those migrants who are ordered to leave EU 

territory.  

This study examines the objectives of the AVRR programmes and aims to answer whether the AVRR 

can in practice offer voluntary, safe and dignified returns to the irregular migrants residing in the EU. 

According to the findings of this thesis, multiple issues raise concerns on the actualization of the noble 

goals of the AVRR. The case law and multidisciplinary research regarding AVRR indicate that returns 

facilitated by AVRR cannot be considered voluntary neither safe in practice. Furthermore, if neither 

voluntariness nor safety can be ensured, emerges the question of whether these returns can still be 

considered dignified. According to this study, the concept of dignified return remains unclear and 

ambiguous, and these returns facilitated by AVRR cannot offer a real option of returning in dignity. 

The fact that AVRR can be considered more humane and more dignified return than forcible 

deportations does not make these returns humane or dignified per se.  
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1 Introduction 

1.1 Prologue 

 

Throughout human history, people have been moving from one place to another. This seeking 

has had several reasons, such as the need for land and natural resources, or the improvement 

of social, cultural, and economic conditions.1 Human need for moving and inhabiting new areas 

can be seen as one of the main results of the exceptional curiosity that humankind holds.  

Overall, migration has played a major and crucial role in human history.2 Although we have 

developed greatly in many areas of life since ancient times, the need to explore and discover 

has not diminished. Recently, migration has been perceived as a growing megatrend globally, 

but if we reflect on human history in a long term, it is evident that migration has always had a 

great impact on the developments of human history.3 Although, we are no longer discovering 

new lands, new areas, or new resources like we used to do in the past, currently people are 

discovering new ways of living, new sources of income, new networks and so on – in short, 

people are on the move for a quest of a better life.  

 

According to the common Eurocentric perspective, the people of the Global South in 

underdeveloped countries are moving towards the Global North seeking political, economic, 

and social wellbeing in the countries that have developed infrastructures, democratic political 

systems, and stable economic markets.4 While the people of the Global South aim to find more 

ways to move towards the promised lands of the West, Europe tries to find more efficient and 

durable ways of keeping the people out of its area of freedom, security, and justice. As the 

European migration management narrows down the legal possibilities for immigrating to EU 

territory, the number of illegal and dangerous ways to enter the EU multiplies. Every year 

thousands of people aim to migrate by illegal means to Europe via maritime routes by crossing 

the Mediterranean Sea, and during this dangerous journey, some of them die or go missing at 

the sea.5  At the same time, those who manage to enter EU territory unlawfully, face the reality 

 
1 Michael H. Fisher, Migration: A World History (Oxford University Press, 2013) page 124 
2 Jan Lucassen, et al, Migration History in World History: Multidisciplinary Approaches (Brill, 2010) page 191-192 
3 Hein De Haas, et al, The Age of Migration, International Population Movements in the Modern World (6th edn, Red 

Globe Press, 2020) page 10 
4 B.S Chimni, ‘The Geopolitics of Refugee Studies: A View from the South’ (1998) 11 Journal of Refugee Studies page 
350-374 
5 UNHCR, Europe Situations: Data and Trends, Arrivals and Displaced Populations (Regional Bureau for Europe, June 

2022) page 1 
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that their presence in the EU does not offer the abundance of human rights protection, that the 

EU has become famous for, but rather reduces them into an embodiment of exclusion and 

seclusion from the values and rights they came looking for.6 

 

This thesis explores the impacts and objectives of the EU migration policy from the perspective 

of the irregular migrants focusing on the prevention of illegal stay in the EU and the returns of 

the irregular migrants. Alongside this examination, this thesis draws a connection between the 

EU migration management and the respect for human dignity, which is confirmed as a 

fundamental value of the Union. Acknowledging the eminent and special nature of human 

dignity as a moral source of universal human rights norms, the concept of human dignity has 

an important role in the European migration governance framework as a compass guiding the 

policies and practice towards a more right-based approach. However, even if the concepts of 

dignified return and returning in dignity are often underlined in the EU migration frameworks 

and other policies, the meaning and definition of human dignity in the context of European 

migration governance have not been stressed thoroughly.  

 

In the following chapters, this thesis will highlight how the EU migration policy, and more 

specifically the EU return policy, is based on the prevention of irregular migration as one of 

the main goals of the common migration policy of the EU. This study will explore the idea of 

right to have rights and the concept of human dignity in the context of irregular migration and 

European migration management. Furthermore, this study will explore how being labelled as 

an irregular migrant will affect the individuals residing in EU territory without a permit and 

how the EU return policy aims to solve the problem of irregularity by offering an option of 

assisted voluntary return and reintegration (AVRR) for migrants that reside in EU territory 

without a permit. Furthermore, this thesis concludes on whether the EU return policy can offer 

a dignified option for the irregular migrants in practice. 

 

 

 

 

 

 
6 Lucy Mayblin et al, ’Necropolitics and the Slow Violence of the Everyday: Asylum Seeker Welfare in the Postcolonial 

Present’ (2020) 54(1) Sociology 107 page 110 
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1.2 Background of the study 

 

According to Article 1 of the TEU7, the Union is founded on the values of the respect for human 

dignity. Human dignity has a special nature as the primary foundation for the universal human 

rights as it offers a moral source for these rights. The respect for human dignity is also 

highlighted in the European migration governance framework, and the EU return policy, 

including the Return Directive (Directive 2008/115)8, emphasises that the goal of these policies 

is to ensure full respect for human dignity of third country nationals residing in the EU. The 

importance of the respect for human dignity is underlined in several sources, and it has an 

eminent role in the establishment of the European society. Therefore, the respect for human 

dignity has a crucial role in the European migration governance framework, but as human 

dignity is often contested as being ambiguous and vague, the meaning of human dignity 

remains fluctuating also in the context of European migration governance.  

 

In 2020, the European Commission published a new policy, the New Pact on Migration and 

Asylum, that sets out the EU’s new agenda on migration and asylum. In this New Pact on 

Migration and Asylum, the Commission offers legislative proposals and other 

recommendations for the Member States to unify the migration policy in the EU area by 

providing a comprehensive approach in the areas of migration, asylum, integration, and border 

management. According to the European Commission, “EU migration rules can be credible 

only if those who do not have right to stay in the EU are effectively returned.”9 This draws 

attention directly to return policies, and it is fair to say, that the EU return policy has in past 

decades become a crucial and integral part of the EU migration policies. This development has 

happened alongside effective migration management, which includes strong border 

management and efficient asylum processes. The successful and effective return policies are 

often seen as a cornerstone for preventing irregular migration within the EU.10  

  

The return policy and its practices, especially the removal of third-country nationals, have 

gained more importance in recent decades. This has happened alongside the rise of the EU 

integration and securitization of migration, which reflects the increase in terrorist attacks, the 

 
7 Consolidated Version of the Treaty on European Union [2008] OJ C115/13 
8 Directive 2008/115/EC of the European Parliament and of the Council of 16 December 2008 on common standards 
and procedures in Member States for returning illegally staying third-country nationals (2008) OJ L348/98 
9 COM (2020) 609 final page 7 
10 IOM, Return Migration: Policies and Practices in Europe (2004) page 7 
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war in Iraq and the raising of islamophobia in the EU.11 The quest for border-based national 

security has contributed to the development of the recent political atmosphere. Before this 

development, removals were mainly used in situations of wars and a perceived crisis, but 

currently, it has become a standard tool for dealing with unwanted migrants within the EU.12 

The removal is the most severe and strict tool of the EU return policy, and it is often referred 

as a forced return. The terms ’forced return’, ‘deportation’ and ‘removal’ are often used side 

by side, referring to the act of enforcement of the compliance with a removal order, namely the 

physical transportation out of the Member State that is regulated by the Return directive. The 

forced return is a concept of an enforcement of the alien’s obligation to return, practically the 

physical transportation out of the Member State. The forced return can be defined as the 

compulsory removal of aliens from the physical, juridical, and social space of the state.13 This 

definition of forced return underlines the element of compulsiveness in terms of leaving the 

territory.  

 

The removal as an instrument is costly and heavy-structured as it requires bilateral readmission 

agreements between the concerned states as well as other legal instruments to succeed.14 

During the past years, the European Commission has expressed concerns about the succession 

of return and readmission policy repeatedly since the effective forced return rates of the third 

country nationals remain low. In 2019, about 142,000 third-country nationals who had been 

issued a removal order returned voluntary or through the forced return to countries outside of 

EU. This means that 29% of those who were issued with removal order actually left EU 

territory.15  The statistics communicate clearly that the removal is not a successful tool to battle 

irregular migration within the EU. Deportation gap suggests that there is enduring gap between 

the removal orders given and the actually executed removals.16 It has also been shown that 

individuals often tend to try to migrate again after being deported by force to their country of 

origin and that the forced return merely acts as a break or temporary return in between the new 

 
11 Joâo Estevens, ’Migration crisis in the EU: developing a framework for analysis of national security and defense 

strategies’ (2018) 6(1) Comparative Migration Studies page 5 
12 Florian Trauner, “Return and Readmission Policy in Europe” in Agnieszka Weinar and others (eds), The Routledge 

Handbook of the Politics of Migration in Europe (Routledge 2019) page 252 
13 Nicholas De Genova & Nathalia Peutz, The deportation regime: Sovereignty, space, and the freedom of movement 
(Duke University Press, 2010) page 10 
14 National Audit Office of Finland, The Review on Assisted Voluntary Return 001/54/2018 (2019) page 24-25 
15 Ministry of Interior of Finland, Action Plan for Prevention of Irregular Entry and Stay for 2021-2024 - Tackling the 

Parallel Society (Publications of Ministry of Interior 2021:34) page 18 
16 Sieglinde Rosenberger and Carla Küffner “After the Deportation Gap: Non-Removed Persons and their Pathways to 

Social Rights” in Roland Hsu and Christoph Reinprecht (eds), Migration and Integration: New Models for Mobility and 

Coexistence page (Vienna University Press 2016) page 139-142 
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phase of a migration cycle.17 In light of these findings, it is evident that the removal cannot be 

perceived as a sustainable solution for irregular migration for several reasons.  

 

As a sequel to the difficulties of executing the deportations successfully, the voluntary return 

has become the preferred and advisable instrument of the EU return policy. Voluntary return 

refers to a migrant’s action of returning independently to their country of origin or to a 

migrant’s return that is facilitated and assisted by the host country authorities as well as 

intergovernmental actors. The AVRR is the umbrella term for the migrant’s returns that are 

facilitated and supported by the host country authorities and other actors.18 The AVRR being a 

relatively new construction in the European migration and return framework, the use of the 

AVRR programs has vigorously increased during the past decade as the irregular migration in 

the EU has caught the attention of political authorities and policy makers. Every Member State 

is entitled to have its own set of AVRR programs. The AVRR programs aim to support and 

endorse the departure of the rejected asylum seekers and other irregular migrants from the EU’s 

territory to their country of origin or a third country.19 The AVRR programs are, in contrary to 

forced deportation, in general, more cost-effective, and tend to offer more sustainable solutions 

for return migration than forced returns. The role of the receiving countries in the bilateral 

collaboration between host countries and countries of origin is often emphasized by the policy 

makers. Close cooperation in the field of return migration is crucial for successful migration 

management, including effective returns as well as comprehensive reintegration monitoring.20 

However, monitoring the reintegration process post-return has an important value in order to 

better understand the impacts of the voluntary return on the development of the receiving states 

and local communities.21 Scholars have made cautious conclusions that voluntary return 

appears to lead more likely to a sustainable return and reintegration rather than deportations or 

forced returns.22 

 

The AVRR are perceived by the national authorities as an instrument that offers a dignified 

and humane way for migrants to return to their country of origin.23 The AVRR policy 

 
17 Liza Schuster and Nassim Majidi, What Happens Post-Deportation? The Experience of Deported Afghans (2013) 

1(2) Migration Studies 1 page 1-19 
18 Ministry of Interior of Finland, 2021 page 56 
19 Katie Kuschminder, “A Spurious Relationship? Assisted voluntary return and development” in Agnieszka Weinar 

and others (eds), The Routledge Handbook of the Politics of Migration in Europe (Routledge 2019) page 263 
20 National Audit Office of Finland, 2019 page 22-25 
21 Kuschminder, 2019 page 264 
22 Richard Black et al, Understanding Voluntary Return (Home Office 2004) page 42 
23 IOM, A Framework for Assisted Voluntary Return and Reintegration (IOM 2018) page 1-3 
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framework underlines that the main goal of the AVRR is to ensure that the migrants can return 

voluntarily, safely and in dignity as well as full respect for their human rights regardless of 

their status. However, the AVRR programs have received criticism for various reasons.24 For 

instance, it has been contested if the AVRR programs are in fact voluntary and safe in 

practice.25 This study aims to examine does the AVRR programmes offer dignified and humane 

options for migrants who are reluctant to return to their country of origin and how the AVRR 

policy considers and respects the human dignity of the migrants when the migrant is hesitant 

to leave the EU territory for various reasons. 

1.3 Research question  

 

According to the EU migration and return policies framework, illegal migration is the main 

problem in the field of meta-issue of migration that the EU migration governance is focused to 

solve. The abovementioned observation is the starting point of this study. According to the EU 

migration policy, the role of the return policy cannot be underlined excessively, since the just 

and effective return policy is a crucial tool for preventing illegal stay in the EU. In this study, 

the focus is on illegal stay in the EU as the main form of irregular migration. Therefore, this 

study does not discuss thoroughly the illegal entry to the EU although the illegal entry is an 

identically important question in the EU migration law as is the illegal stay. This study explores 

the effects of the EU return policy on the human rights of migrants residing without permit in 

the EU. Specifically, this study focuses on the AVRR as a main tool of the EU return policy, 

since the New Pact on Migration and Asylum, published in 2020, presents that the voluntary 

return is the preferred and main solution for solving the issue of illegal stay in the EU.26  

 

According to Article 2 of TEU, the Union is founded on the values of respect for human dignity. 

Human dignity is also highlighted in the European migration governance framework, and the 

EU return policy emphasises that the goal of these policies is to ensure full respect for human 

dignity of third country nationals residing in the EU. According to the preamble of the Return 

Directive, the objective of a return policy is that returns of people from the EU territory to third 

countries must be made ‘in a humane manner and with full respect for their fundamental rights 

and dignity’. According to the International Organization for Migration (IOM), the vision of 

the AVRR is to assist migrants in need to return voluntarily, safely and in dignity, in full respect 

 
24 Kuschminder, 2019 page 265 
25 Frances Webber, ‘How Voluntary are Voluntary Returns?’ (2011) 52(4) Race and Class page 102 - 103 
26 COM/2020/609 final page 8 
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of human rights regardless of their status. These programmes aim to offer a humane and 

dignified return as an option for a forcible return for those migrants who are ordered to leave 

EU territory. Since the AVRR is considered the primary tool of the EU return policy, and the 

EU regulations encourage the Member States to adopt their own AVRR programmes within 

national legislation and promote the AVRR to the migrants in irregular situations as a primary 

option in order to return to their country of origin, the assessment of these programmes is highly 

necessary and relevant while examining the EU return policy and its impacts to the rights of 

third-country nationals. This study focuses on the three key concepts of the AVRR. The main 

aim is to stress if the AVRR can in practice facilitate a return that can be considered voluntary, 

safe, and dignified from the perspective of the third-country national residing in the EU without 

permission. 

The research questions of this thesis are: 

- What are the objectives of the AVRR? 

- Does the AVRR offer voluntary, safe, and dignified returns in practice?  

 

In chapter 2, this thesis discusses the questions of migrant’s rights and aims to understand the 

connections between the concepts of human dignity and the irregular migrant. Within this 

chapter, the concept of political membership and citizenship is connected to the migrant’s right 

to have rights and to the dilemma of irregular migrant status in the EU.  In chapter 3, this thesis 

stresses irregular migration as the main issue of the European migration governance, focusing 

on the prevention of illegal migration and illegal stay within the EU. Within this chapter, the 

tools of the EU return policy, including voluntary returns and forced returns of third-country 

nationals are examined. Chapter 4 focuses on analysing the AVRR in depth, explaining the 

connections to international refugee law, and analysing the theoretical framework of the 

AVRR. Furthermore, the case law and practices of AVRR in Finland are examined in this 

chapter. Chapter 5 aims to answer the questions if the returns facilitated by AVRR are in fact 

voluntary, safe, and dignified. Furthermore, chapter 6 offers conclusions on the matter. This 

thesis examines legislation, case law and soft law materials, such as policy papers and reports 

regarding the EU return policy and the AVRR. Furthermore, this thesis examines 

multidisciplinary research conducted on the matters and practices of the AVRR.  
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1.4 Socio-legal studies as method and approach 

 

Socio-legal studies refer to academic research that explores and discusses the law in its 

political, sociological, economic, historical, or cultural context.27 ‘Law and society’ or ‘law in 

context’ are practically synonyms for the term ‘socio-legal’ studies, and in this thesis, I have 

chosen to use the term ‘socio-legal studies or approach’.28 There is no agreed definition of 

socio-legal studies, but socio-legal studies could be described as a fluctuating and continually 

changing field of academic research, and they can be defined in various ways according to the 

purpose, aim and approach of the study in which it is been used.29 The socio-legal studies can 

be understood as a tradition of legal study that explores the impacts and effects that the law has 

on the society in which it operates. At its simplest, socio-legal studies can be understood as a 

way of observing the relationship between the law and society and recognizing the fluctuating 

nature of that relationship since the law and society are constantly changing.30  

 

There are several ways and methods that can produce socio-legal research. One of these is 

socio-legal research that contains elements of policy research, which focuses on exploring 

social policy, regulation, enforcement, and implementation of the law. In this form of socio-

legal studies, the research considers how the law affects social behavior or social conditions.31 

The socio-legal research is typically interested in recognizing the political and sociological 

aspects of the law, and how the law reflects and mediates information about the society.32 

Socio-legal studies share an interest in a commitment to social and political change, and 

because of that, socio-legal studies have a long tradition of engaging with political and social 

activism. Socio-legal research aims to produce knowledge that serves the interests of lawyers 

and legal scholars but is also useful for scholars of other areas, such as humanists, social 

scientists, and economists, only to mention a few.33 Since the law operates through human 

actors, socio-legal studies attempt to illuminate the patterns of how the law is used in society. 

 
27 Panu Minkkinen, ‘Oikeus- ja yhteiskuntatieteellinen tutkimus – suuntaus, tarkastelutapa vai menetelmä?’ (2017) 7-8 

Lakimies 908 page 914–915 
28 Naomi Creutzfeldt et al (eds.) Routledge Handbook of Socio-Legal Theory and Methods (Routledge 2020) page 9 
29 Creutzfeldt et al (eds.) 2020 page 10 
30 Creutzfeldt et al (eds.) 2020 page 4 
31 Reza Banakar, Normativity in Legal Sociology: Methodological Reflections on Law and Regulation in Late Modernity 

(Springer, 2015) page 48 
32 Roger Cotterrell, Law, Culture and Society: Legal Ideas in the Mirror of Social Theory (Routledge, 2006) page 29-

35 
33 Minkkinen 2017 page 914–915 
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According to Menkel-Meadow, “in order to change things, we need to know how the things 

are.”34  

 

This thesis aims to the best of its ability to follow the tradition of socio-legal studies. The socio-

legal approach followed in this study presumes that the law reflects the values and ideals of 

modern society, and the law is seen as an illustrator, that exemplifies certain characteristics of 

the society in which the law operates. 35 The socio-legal approach applied in this study is based 

on a premise that the wider societal, political, and economic dynamics are implicated in the 

development and configuration of the law. In this thesis, the main aim is to explore the 

connections between human dignity and the EU return policy. This study explores how the EU 

migration governance, specifically the EU return policy, affects the rights of irregular migrants. 

This thesis explores the social, legal, and political surroundings of an individual that is in a 

position of irregular migrant. Furthermore, the thesis examines the EU return policy instrument, 

the AVRR that offers a practical example of the EU regulations and policies that are focused 

on preventing illegal stay in the EU. The AVRR is examined from the premise that these legal 

regulations directly impact and regulate the individuals that are the subjects of the policy, but 

who also have no legal status in the society where they reside. Therefore, this study aims to 

explore the effects of the law on society. The premise is that law defines social relations and 

shapes the social phenomenon that are the subjects of interest in this study.36 This study aims 

to have a multidisciplinary touch on the topic of human dignity, the EU migration governance, 

irregular migration and return practices. 

 

1.5 International Migration Law 

 

In this chapter, I briefly explore international migration law as a field of international law that 

constructs the foundation for the migration governance frameworks, including the European 

migration governance framework, and as a field of academic research that examines the 

impacts of rules and regulations regarding migrants globally and regionally. As globalization 

accelerates, also migration and mobility of people have become a global largescale 

phenomenon and the global governance of migration concerns in one way or another every 

 
34 Carrie Menkel-Meadow ‘Durkheimian Epiphanies: The Importance of Engaged Social Science in Legal Studies’ 
(1990) 18(1) Florida State University law review 91 page 119 
35 Cotterrell 2006 page 16 
36 Cotterrell 2006 page 54 
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state of the global world.37 International migration law refers to a field of law that focuses on 

the global governance of migration and mobility, and it covers a pluralistic web of various legal 

instruments and policies that regulate and manage people that are on the move in our global 

society. At its broadest definition, international migration law could be defined as set of 

international rules and principles governing the movements of persons between states and the 

legal status of migrants within the hosting states.38 International migration law is a rapidly 

developing branch of law, that resembles greatly the international law in its complexity and 

multidimensional nature.39 In this regard, it can be even understood as an umbrella term for a 

wide and fragmented plexus of legal relationships between persons, groups, organizations, and 

states, that regulate the movements of individuals in the global world.40  

 

As with any branch of international law, international migration law has a multi-layered nature, 

since it is part of a fragmented and transnational legal system, that has elements from 

international law, the European Union law and the domestic law of states. The fluctuating 

normative system of international migration law embodies norms from the international treaty 

law, customary law and subsidiary sources of international law, such as general principles and 

jus cogens.41 In addition to this, the sources of international migration law are derived from 

various multilateral and regional agreements and legally non-binding soft law instruments that 

complement legally binding norms by filling the gaps or detailing specific issues.42  The 

international treaties devoted only to regulating issues of international migration are so far few, 

and the scope of these treaties is criticized to be too narrow, and therefore they manage to take 

part only to a small fraction of global migration phenomena.43 However, many international 

treaties contain relevant positive law that applies also for migration issues. To mention some 

of these, the ICCPR44 and the ICESCR45 are applicable to everyone, regardless of their legal 

status. 

 
37 Hein de Haas et al 2020 page 10 
38 Vincent Chetail and Céline Bauloz (eds) Research Handbook on International Law and Migration (Edward Elgar 
2014) page 2 
39 Brian Opeskin et al, ‘Conceptualising International Migration Law’ in Jillyanne Redpath-Cross et al, Foundationds 

of International Migration Law (Cambridge University Press 2012) page 6-7 
40 See Richard Perruchoud and Katarína Tömölová (eds) Compendium of International Migration Law Instruments 

(TMC Asser Press, 2007) 
41 Vincent Chetail, ’Sources of International Migration Law’ Jillyanne Redpath-Cross et al, Foundationds of 
International Migration Law (Cambridge University Press 2012) page 90-91 
42 Chetail 2012 page 86-88 
43 Chetail and Bauloz 2014 page 6-8  
44 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976) 
999 UNTS 171 
45 International Covenant on Economic, Social and Cultural Rights (adopted 16 December 1966, entered into force 3 

January 1976) 993 UNTS 3, Finnish Treaty Series 6/1976  
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One of the guiding principles of international migration law is the principle of State 

sovereignty, which implies that it is in the competence of states to decide who is eligible to 

enter and stay in the state’s territory.46  This principle of state sovereignty is based on the 

traditional rationale of the state’s authority in international law, and at its core is territorial 

sovereignty which legitimates the state’s right to regulate and control persons within its 

territory.47 Therefore, according to this principle, the state has primary and exclusive power 

over its territory and its population. Following the principle of state sovereignty in migration 

governance, the course of migration management has led to a policy approach that considers 

migration, especially the migration from the Global South towards the West, as a social 

phenomenon that needs to be controlled and managed, and finally restricted by the states.48  

 

Another guiding principle of international migration law is the individual’s freedom to 

departure, which has been recognized as a right to leave any country under contemporary 

international law.49 Article 13(2) of UDHR50 states that “everyone has the right to leave any 

country, including his own, and to return to his country.” Furthermore, the same right is 

protected by Article 2(2) of ECHR51 Protocol no 4. There is a notable number of human rights 

instruments that protect this right as well.52 According to Chetail, the right to leave any country 

should be treated closely to the freedom of movement and it has strong connections to the core 

of the theory of human rights.53 The right to leave any country has a strong customary law 

nature and it is acknowledged widely as a foundational principle of international migration law. 

It is crucial to the liberal democratic society that citizens are allowed to leave their country 

without state interference, excluding passport control or lawful restrictions based on criminal 

convictions. In fact, this principle of the right to leave has been confirmed within the 

constitutions of a majority of sovereign states of the world.54 This principle is essential to the 

global migration governance framework since every person that is perceived as a migrant has 

exercised their right to leave their home country. 

 
46 Thomas Alexander Aleinikoff and Vincent Chetail, Migration and International Legal Norms (TMC 2003) page 3  
47 Chetail and Bauloz 2014 page 27 
48 E. Tendayi Achiume, ‘Migration as Decolonization’ (2019) 71(6) Stanford Law Review 1509 page 1514-1515, 1530 
49 Vincent Chetail, International Migration Law (Oxford University Press 2019) page 77 
50 UN General Assembly, Universal Declaration of Human Rights, Resolution 217 A (III), 10 December 1948 
51 Convention for the Protection of Human Rights and Fundamental Freedoms (opened for signature 4 November 

1950, entered into force 3 September 1953), Finnish Treaty Series 19/1990 (ECHR) 
52 Commissioner for Human Rights, The Right to leave a country page 13-17  
53 Chetail and Bauloz 2014 page 10-13 
54 Chetail and Bauloz 2014 page 23-25 
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Additional to these two guiding principles of international migration law, there are several 

other legal principles that are confirmed in international treaty law, international customary 

law and in the jurisprudence of international courts, such as the ECtHR and the CJEU. To 

mention only some of these principles, the right to return, the right to seek asylum, the principle 

of non-discrimination and the principle of non-refoulement, are all essential for the 

international migration law framework.  

 

As international migration law is a multi-layered and pluralistic system of different legal 

instruments that govern and manage the movements of people in the global world, the 

multilateral treaties specifically governing people’s movement and mobility have an important 

role in the global migration governance regime. International migration law has strong 

connection to international human rights law, and the question of the protection of human rights 

of migrants is central to global migration governance. Recently United Nations took a stand in 

The New York Declaration of the UN General Assembly in 2016 stating that the UN Member 

States are once again committed to the full protection of the human rights of the migrants 

regardless of their legal status.55 Regarding this, there are few treaties that provide rules and 

guidelines for migrant’s rights protection. The Refugee Convention56 is exclusively designed 

to protect the refugee’s rights and provide international rules on the refugee definition, refugee 

status and the principle of non-refoulement. Another important international treaty governing 

specifically migrant workers is the ICRMW57 that has been adopted by the UN in 1990 and 

entered force in 2003. The aim of ICRMW is to create a comprehensive normative framework 

to define and protect the rights of migrant workers and their family members and regulate inter-

state cooperation in order to manage regular migration, specifically labour migration.58  

 

Furthermore, there are few international treaties that aim to protect the human trafficking and 

smuggling of human beings. These are the Smuggling Protocol59 and the Trafficking 

 
55 A/71/L/1 para 5 
56 International Convention Relating to the Status of Refugees (adopted 28 July 1951, entered into force 22 April 1954) 

189 UNTS 137, Finnish Treaty Series 77/1968 
57 International Convention on the Protection of the Rights of All Migrant Workers and Members of their Families, 

(adopted 18 December 1990, entered into force 1 July 2003) 2200 UNTS 3, A/RES/45/158  
58 Chetail 2019 page 227 
59 Protocol against the Smuggling of Migrants by Land, Sea and Air (adopted 15 November 2000, entered into force 28 

January 2004) 2241 UNTS 507 
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Protocol.60 The main aim of these protocols is to protect the victims of human trafficking and 

victims of smuggling of migrants internationally. However, both of these protocols have been 

criticized to be too vague and broad while defining the activity of human trafficking and the 

smuggling of migrants and therefore, the protection of the human rights of trafficked persons 

that they can provide in practice is rather weak and narrow.61 Therefore, even if these treaties 

are important legal instruments designed to protect and ensure the respect of migrant’s rights, 

these instruments and the contemporary global migration governance have received various 

criticisms for being unable to protect the rights of aliens, migrants, and asylum seekers in 

accordance with the international human rights law adequately.62 

  

 
60 Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, supplementing the 

UN Convention against Transnational Organized Crime (adopted 15 November 2000, entered into force 25 December 

2005) 2237 UNTS 319 
61 Chetail 2019 page 271 
62 Magdalena Kmak, ‘The right to have rights of undocumented migrants: inadequacy and rigidity of legal categories of 

migrants and minorities in international law of human rights’ (2020) 24 (8) International Journal of Human Rights 1201 

page 1204 
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2 The Rights of Others 

2.1  The Right to have Rights  
 

As we explore the migration governance in the European context, and the role of international 

human rights law that is designed to ensure the compliance and responsibility of the Member 

states, the question of the human rights of the migrants becomes crucial.63 To understand the 

limitations of contemporary migration governance, we need to highlight the historical 

foundations of European society.  

 

The contemporary idea of rights is strongly connected to the idea of citizenship. Hannah Arendt 

has argued that the foundations of modern Europe are based on a belief that true freedom and 

true emancipation of people can only be attained with national emancipation, and how the 

people who lack their own national government and nation-state, also lack the protection of 

their basic human rights.64 The idea of citizenship is vital for our contemporary social order 

that constructs the foundations of a liberal and democratic society. Citizenship is a legal status 

that confers onto individuals the formal recognition that they are recognized as a member of a 

sovereign state. International law prohibits the production of the statelessness, and Article 15 

of UDHR states that everyone has a right to a nationality, and no one shall be arbitrarily 

deprived of his nationality. 

 

To understand better the nature of citizenship, it can be reconstructed into three elements, that 

are civil, political, and social element.65 In regard to this, citizenship includes the political rights 

of the citizen, and most importantly, the right to membership, and to political participation in 

the sovereign state where the citizen resides. In European context, the Chapter 5 of the Charter66 

regulates and protects the EU citizen’s rights. The political participation of the individual is 

considered an essential principle of democracy. The participation as a political subject in a 

political community offers individual political equality that is the prerequisite for collective 

self-determination of shaping the conditions of the individual’s life in their nation-state.67 

Therefore, this aspect of membership gives such an important role to citizenship in our modern 

society and makes the concept of citizenship vital for the existence of a democratic and 

 
63 Kmak 2020 page 1201-1202 
64 Hannad Arendt, The Origins of Totalitarianism (first published 1951, Schocken Books, 2004) page 347 
65 T.H. Marshall, Citizenship and Social (Pluto Press, 1987) page 17 
66 Charter of Fundamental Rights of the European Union [2012] OJ C326/391 
67 Achiume 2019 page 1529 
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egalitarian society, as well as to the rule of law, social inclusion, and the advancement of human 

rights. However, as Balibar has argued, the institution of the nation-state, which is directly 

connected to the concept of citizenship, forms, and produces a differentiation between its 

citizens, and the foreign populations, by excluding and othering the latter.68 As citizenship is 

traditionally strongly connected to the sovereign nation-state, the national identity has strong 

connections to nationalism, which is the fuelling power of the nation-state.  

 

The idea of citizenship is often portrayed as closely related to the idea of national identity. 

These concepts must be examined together to achieve a better understanding of how they 

impact European society. European society is strongly based on the idea of a coherent European 

community, and this coherence requires a certain coherent identity to exist. This coherent 

identity would be the common European identity that all the citizens of the EU could identify 

with and through this identity feel a sense of belonging. Although, the idea of one common 

European citizenship has also been contested and questioned as concept that does not fit to the 

traditional understanding of the State sovereignty and territoriality.69  Balibar is confident that 

while there is a construction of a certain European identity, as a fictive identity, it leads to an 

idea of one common European citizenship, the nationals of third countries, the Global South 

form a contrast of this common European citizenship.70 Therefore, the concept of citizenship 

can be seen as a tool of othering, since by including some as the citizens who are entitled to 

their citizen’s rights, it must rule some out of that entitlement of those rights. This leads to the 

situation in the society, where there are individuals who do not possess the same set of rights 

and are therefore in an unequal position compared to others residing in the same place 

territorially, but not in the political or social sense. Balibar has argued that there is a barely 

hidden apartheid that has been formed between the populations of the Global South and the 

European citizens, the citizens of the West.71 

 

If we accept that the concept of citizenship creates inequality in the rights of individuals, we 

can examine further Hannah Arendt’s famous idea of the right to have rights. Arendt’s 

argument is that the right to have rights, which refers to the right to be a political member of 

 
68 Étienne Balibar, We, the People of Europe?: Reflections on Transnational Citizenship (Princeton University Press, 

2004) page 23 
69 Sandra Mantu ‘EU Citizenship and EU Territory: Unsettling the National, Embedding the Supranational’ in Elspeth 

Guild et al (eds), EU Citizenship and Free Movement Rights: Taking Supranational Citizenship Seriously (Brill 2020) 
page 210-212 
70 Balibar 2004 page 9 
71 Balibar 2004 page 43 



 

 16 

the surrounding society or to possess political subjectivity in the surrounding society, is the 

most important right that the individual can have in modern society. Arendt states that “we 

become aware of the existence of a right to have rights (and that means to live in a framework 

where one is judged by one’s actions and opinions) and a right to belong to some kind of 

organized community, only when millions of people emerge who had lost and could not regain 

these rights because of the new global political situation.”72 Furthermore, Arendt continues 

that “only with a completely organized humanity could be loss of home and political status 

become identical with expulsion from humanity together.”73 In her exceptionally sharp 

observation of the formation of European society after World War II, she draws an essential 

connection between the humanity of an individual and the citizenship that one possesses as an 

ultimate rationale for the individual’s right to be recognized as a person in front of the social 

community and an active subject in front of the political community. As Arendt continues her 

examination of human rights, she points out how human rights lose their validity when the 

person is excluded from the human community and turned into a stateless or a status-less 

individual.74 She makes an important note by stating that “only the loss of polity itself expels 

him from humanity.”75 With this notion, membership in the social and political communities 

becomes crucial while exploring the relationship between the citizenship and the human dignity 

of migrants. 

 

This brings us to consider Kant’s idea of the Cosmopolitan right and the right to hospitality, 

which is referred as “the right of a stranger not to be treated with hostility when he arrives on 

someone else’s territory as long as he behaves peacefully.”76 Kant suggests that to deny the 

stranger the claim to enjoy the land and its resources, when this can be done peacefully and 

without endangering the life and welfare of original inhabitants, would be unjust.77 Kant’s 

Cosmopolitan right has been used as a justification for conquests and colonialism in history, 

but today, it can be used as an inspiring vision for a community based on solidarity and a 

cosmopolitan view for migrant’s rights protection.78 As Benhabib has argued, the vision that 

 
72 Arendt 2014 page 376 
73 Arendt 2014 page 377 
74 John Douglas Macready and Kathleen B. Jones, Hannah Arendt and the Fragility of Human Dignity (Lexington 
Books 2017) page 94 
75 Arendt 2014 page 377 
76 Immanuel Kant et al, Toward Perpetual Peace and Other Writings on Politics, Peace, and History (Yale University 

Press 2006) page 82 
77 Seyla Benhabib, Rights of Others: aliens, residents and citizens (Cambridge Universtiy Press 2004) page 30 
78 Ines Valdez ’Perpetual What? Injury, Sovereignty and a Cosmopolitan View of Immigration’ (2011) 60(1) Political 

Studies 95 page 110-111 



 

 17 

Kantian Cosmopolitan right holds, and the moral universalism that is restored in it, would open 

possibilities for an alternative understanding of a form of government that would be based on 

public autonomy, where the subjects of the laws are also the authors of those laws.79  

Furthermore, as Durkheim presented, the structures of solidarity that had formed within the 

past centuries allowed the modern society to cohere and unite. He argued that the only value 

system that could integrate modern societies would be the one requiring universal respect for 

the human dignity of every citizen. This value system should also be the moral foundation of 

modern law.80 In addition to this, we should also consider Kant’s moral justification for the 

categorical imperative, to the right to be treated by others in the accordance with certain 

standards of human dignity and worthiness.81 If we believe that solidarity is the supporting 

force that keeps the society together and protects the rights of all individuals residing in the 

society, we find ourselves questioning the justification and impacts of European citizenship 

and identity. Then these values of solidarity could be considered as new foundations for the 

way that we understand the causes and justifications for global migration. 

 

This contemplation of citizenship, fundamental rights, and political subjectivity lead to the 

question of how we perceive the phenomena of migration.  Habermas has suggested that we 

have a moral responsibility to consider the interests of those who have arrived from the Global 

South and wish to immigrate in a quest for a better life. According to Habermas, it is morally 

cold to consider migration and mobility acceptable and beneficial only between wealthy and 

developed countries.82 This view pleas that society should be based on civic solidarity, which 

would lead to a community embracing cosmopolitan values.83 By recognizing the solidarity as 

a new possible foundation for a global community, a new option of accepting those who lack 

status as equal members of contemporary global society would arise.84 While considering these 

cosmopolitan views towards global migration, it becomes quite obvious, that the rights of 

aliens, the rights of those who are in fact in the most vulnerable position in our society, are the 

rights that need the most protection. By protecting the rights of migrants in irregular situations, 

 
79 Benhabib 2014 page 220-221 
80 See Emil Durkheim, ‘Individualism and the intellectuals’ in W.S.F. Pickering et al (eds) Durkheim on Religion: A 
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81 Benhabib 2004 page 57-58 
82 Jürgen Habermas et al, The Inclusion of the Other: Studies in Political Theory (Polity Press, 1999) page 230-231 
83 David Martínez and Alexander Elliott, ‘Realising Immigration as a Human Right: Public Justification and 
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we protect the founding principles of our modern liberal society, including democracy, the rule 

of law and fundamental human rights. 

 

2.2 Human dignity of migrants  

 

Human rights, especially the human rights of migrants in irregular situations, are the starting 

point of this study. Before exploring other topics, it is essential to explain how the human rights 

of migrants fit into the context of this study. In this chapter, I will aim to briefly explain the 

meaning of human rights and what these rights aim to protect. I will focus on human dignity 

as the primary source of human rights especially from the moral point of view since the moral 

nature of these rights is relevant for this study, and therefore I will focus on the idea of human 

dignity as a moral foundation of international human rights.  

 

It is hard to define human rights in a few words, but it is evident that human rights have a 

fundamental role in the global world, and there is a consensus that universal human rights are 

essential cornerstones of a democratic and peaceful society. According to Habermas, human 

rights have a double structure as legal and moral entities. Human rights are moral entities since 

their justification can be drawn exclusively from a moral perspective.85 Human rights are 

grounded on the human nature of the people since every individual is entitled to human rights 

by the simple virtue of their humanity.86 Human rights are based on understanding that every 

individual can trust in justice and that there is a set of values that the states and their 

governments must respect regardless of the state sovereignty.87 Therefore, human rights are 

inherent to all human beings as a birth right.  

 

International human rights law is seen as a coherent element of international law that crosscuts 

through the whole international law regime rather than an autonomous normative system of its 

own.88 The international human rights law offers a notion of minimum standards of human 

right protection in the state’s responsibility.89 The fundamental principle of modern 

constitutional law is that the state is obligated to protect, respect, and fulfil the fundamental 
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rights of the citizens, but also everyone who resides in the state’s territory and is subject to the 

state’s jurisdiction. This principle should be considered a crucial part of the principle of the 

rule of law, which has been recognized as a founding value and principle of European society.90 

The obligation to respect, promote and fulfil human rights has been verified in Article 2 of 

ICCPR and in Article 2 of TEU.   

 

The UDHR is considered to be the most foundational document of modern human rights, and 

even if the UDHR is not a legally binding document, it has been an inspiration for many 

international human rights treaties that offer in detail protection of various human and 

fundamental rights.91 The UDHR highlights the universal key values and ideas of human rights, 

and one of these values is above all others in importance. This core value of human rights is 

the idea of human dignity. Article 1 of the UDHR states that “all human beings are born free 

and equal in dignity and rights”. Article 3 of ECHR states that “no one shall be subjected to 

torture or to inhuman or degrading treatment or punishment.” Human dignity is also one of 

the founding values of the European Union, as Article 2 of TEU that “the Union is founded on 

the values of respect for human dignity.” Furthermore, the concept of human dignity is 

presented in various international human rights treaties, and it is a foundational aspect to 

various human rights instruments.92 Human dignity can be seen as the primary foundation for 

universal human rights since it offers a moral source for these rights.93   

 

Habermas has argued that the perfect definition of the use of human dignity has not been 

exhausted thoroughly, and the deeper meaning of human dignity is occasionally open to 

interpretation, even if, at the same time, human dignity is one and the same everywhere and for 

everyone because of its moral nature.94 Carozza joins this argument by specifying that there is 

considerable controversy on the meaning of the use of human dignity because of the 

multiplicity of the various definitions of human dignity that differ from each other and possible 

contradict each other. However, this controversy does not mean that the value of human dignity 

would only apply to some of the human beings of the world. This controversy within the idea 
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of human dignity has potentially some destructive impacts on the respect and protection of 

human rights. The idea of human dignity has been criticized for its ambiguousness, since the 

concept of human dignity has not been defined thoroughly enough to be used as a standard in 

decision-making, and therefore, it might potentially lead to an exaltation of one individual’s 

humanity at the expense of another. If human dignity would be tight to certain cultural, 

religious, or ethical values, it might lead to a situation where an individual would be considered 

to have less human dignity because of various reasons.95 

 

The traces of the legal meaning of the use of human dignity can be detected in the international 

human rights case law, and human dignity has recently gained a significant role, especially in 

the European human rights case law.96 The ECtHR has stated in the ruling SW v. United 

Kingdom, that the very essence of the ECHR is to respect human dignity and human freedom.97 

Human dignity can be understood as an obligation that all human beings are always treated 

with respect for their equal and inherent moral values. It is often also referred to as a moral 

source of the prohibition on cruel, inhumane, degrading, or dehumanizing treatment.98  

 

The prohibition of torture and inhuman or degrading treatment has an important and absolute 

nature that have been established in the case law of the ECtHR, but at the same time, the 

application of Article 3 of ECHR has been vague and open to an interpretation related to for 

instance state relativity. According to the international human rights law, state sovereignty does 

not allow states to treat migrants who reside without permission in the state’s territory, in a 

degrading or inhuman way. The prohibition of torture and inhuman or degrading treatment is 

a peremptory norm, jus cogens, that is a fundamental principle in international law, and for 

instance, ECtHR has declared the prohibition of torture and inhuman or degrading treatment as 

an absolute norm.99 For instance, ECtHR has stated in Saadi v. Italy, that “since the protection 

against treatment prohibited by Article 3 is absolute, that provision imposes an obligation not 

to extradite or expel any person, who in the receiving country, would run the real risk of being 

subjected to such treatment”100 This refers to the concern that expulsion of an alien can also 
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be potentially a violation of Article 3, as the Court states in its judgement Chahal v. United 

Kingdom that  “it is well-established in the case law of the Court that expulsion by a 

Contracting State may give rise to an issue under Article 3, and hence engage the responsibility 

of the State under the Convention, where substantial grounds have been shown for believing 

that the person in question, if expelled, would face  a real risk of being subjected to treatment 

contrary to Article 3 in the receiving country.”101  

 

Furthermore, the CJEU has established a series of important rulings regarding the third-country 

national’s status and treatment in the EU. Within these cases, the CJEU has applied Article 1 

of the Charter in conjunction with other articles of the Charter, for instance, Article 4 which 

states the prohibition of torture and inhuman or degrading treatment. Within these rulings, the 

CJEU reflects the concept of human dignity in the EU migration governance, specifically on 

the rules of the EU asylum system and return policy, and strengthens certain requirements set 

for the Member States on the treatment of third-country nationals and asylum seekers.102 For 

example, the CJEU has condemned that the Member States should not detain third-country 

nationals staying in the EU without permission who are waiting for removal, in facilities with 

ordinary prisoners, even if the detainee agrees to this. The CJEU declared that this type of 

practice rises concerns about the protection of the migrant’s human dignity.103 

 

The meaning of human dignity and the obligations it creates to the state becomes important 

when assessing migration governance, especially law governing the expulsion and returns of 

irregular migrants. Especially the enforcement of immigration control includes such aspects on 

potentially violating the rights of irregular migrants, and therefore the respect for the human 

dignity of the migrants should be high in the agenda of the enforcing authorities. In the field of 

immigration control and the enforcement of immigration regulations, the prohibition of torture 

or inhuman or degrading treatment is a crucial and the most important norm protecting the 

human dignity of irregular migrants.104  The state’s responsibility is to enforce the refusals of 

admission, expulsion orders and removals of aliens in accordance with the international human 

rights law respecting the human dignity of the irregular migrants. However, it is important to 

note that in the context of protection of irregular migrants, the references to human dignity in 
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the relevant case law indicate only the minimum standard of protection that every human is 

entitled to. This is because of the nature of absolute prohibition that the said norm contains that 

cannot be interpreted vaguely and therefore the scope of the norm must be narrow.105 

 

Since the specific juridical interpretation of the legal meaning of human dignity is contested 

and not unanimously defined, it remains beyond the scope of this thesis. I argue that human 

dignity should be understood as an inherent moral value that every human being possesses 

based on their humanity, regardless of their culture, religion, or other social characteristics. 

Habermas draws a connection between the violation of human dignity and humiliation and the 

diminishing of one’s self-worth106, and this thesis follows this argument. This thesis 

understands human dignity as a moral value that requires that an individual will be treated in 

respect of their equality, integrity, and humanity as inherent qualities.  Human dignity 

represents the moral obligation to treat all human beings with respect for their equal and 

inherent moral value.  This question of moral obligation is significant when examining the 

impacts of the EU return policy, and the AVRR in practice on the human dignity of the migrants 

in irregular situations.107   

 

2.3 Analysing the concept of irregular migrant 

 

While aiming to understand the impacts of European migration governance on the position of 

irregular migrants, it is important to highlight what causes the vulnerability of the irregular 

migrants. Furthermore, to better understand the importance of respect for the human dignity of 

the irregular migrants, we need to examine deeper the problematic aspects of defining and 

conceptualizing irregular migrants through practices of media and politics in everyday life. 

Therefore, it is important to examine the legal and social definition of irregular migration and 

the illegal migrant status in European society.  

 

An irregular migrant is a commonly used term that is used to define an individual who is 

according to the Return directive illegally staying in EU territory and who has no legal status 

to reside within the EU. An irregular migrant refers to a third-country national who is a national 
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of a state other than the EU Member States and therefore, who is not a citizen of the European 

Union. Third-country national can also refer to a stateless person who does not hold the 

nationality of any state. In the Finnish context, the Aliens Act (2004/302) section 11 does not 

explicitly state who is considered an irregular migrant since the law only defines who are 

legally staying in the country and leaves the rest potentially illegal individuals. Every 

individual who does not fulfil the requirements of legal stay regulated by the Aliens Act is 

therefore considered an irregular migrant since they have no legal status to stay in Finland 

according to the law. Since it is not always so simple to define who is an irregular migrant, and 

therefore irregularity can be only detected by detecting what is considered regular or legal.108 

However, this type of vague definition seems to be a common way to regulate illegal migration 

in domestic legislation.109  

 

The conceptualizing of the irregular migrants might often have a hidden agenda of othering the 

migrants from the majority population by portraying them as deviant, different and somehow 

unsuitable for the European lifestyle and culture.110 The othering is subtle and settled practice 

that happens through the structural and institutional systems of the Western society that 

eventually leads to the dehumanization of the migrants as they are not accepted as belonging 

subjects and do not belong to the Western society that Europe represents.111 One obvious 

paradox concerning the flows of migration across the Mediterranean is rooted in historical 

geographies of colonialism, development, and racial differentiation. These factors add to 

influence how migration managers determine the shifting status of the deserving versus the 

undeserving migrant.112 The problems that might raise from conceptualizing irregular migrants 

as a group of people sharing the same characteristics are various. First, the generalization of a 

minority group is always dangerous since it puts the members of the group in a vulnerable 

position by forcing them into the same category by overlooking the fact that the individuals 

have differing characteristics and therefore differing needs.113 The generalization of the 

minority group also often enforces the prejudice of the majority which enables fruitful ground 
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for discrimination and racism in society. Undocumented migrants might have only one 

characteristic in common with each other – the fact that they are undocumented, irregular 

migrants lacking legal status. Most of the time, the migrants do not share common 

characteristics as they come from different countries, from different cultural, ethnic, religious, 

linguistic backgrounds and possess various beliefs and values.114 It is also important to note 

that the fact that an individual is migrating to a country is often planned to be a temporary 

phase of life and therefore as an individual, they hold so many other characteristics that are 

much more identifying than the fact that they are living outside their country of origin.115 Since 

the topic of irregular migration as a political and social issue has several political and economic 

connections with state sovereignty in the EU, these definitions of ‘irregular migration’, ‘illegal 

migration’ and ‘paperless person’ also have highly political echoes in conceptualizing and 

categorizing this fluctuating phenomenon.116   

 

The international human rights standards promise the respect, protection, and fulfilment of the 

human rights of those who are present in the territory of the state as well as in the jurisdiction 

of the state, the situation in practice and in everyday life of the irregular migrants is much more 

complicated. Despite the fact that these universal human rights, which belong to everyone in 

modern society, also belong to the migrants in irregular situations, it is not always completely 

clear what are the effects of those rights in practice.117 Likewise, it is not entirely clear how 

can one access those rights while they merely exist in the bureaucratic sense in the society as 

they possess no permission to stay in the EU Member State’s territory.  The controversy 

between the illegality of a person residing in the territory of the EU without legal status and 

the universal nature of their rights which does not end where the legality of their right to reside 

ends raises many questions.118 As said, in the legal sense, the position of the irregular migrants 

as status-less persons might be very clear. However, that does not erase the fact that they 

physically exist in social and physical spaces that are within the Member States, and therefore 

in the EU’s jurisdiction. But since in the legal sense they do not possess any status, they do not 

exist as legal subjects in the legal space that is in the first place connected to those physical 
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spaces where they exist.119 One could also argue that, even if they do exist as legal objects since 

for example, they can be prosecuted in the criminal justice system within the state jurisdiction, 

that does not in any way result in their legal subjectivity as there are various deficiencies in 

access to their rights or even complete lack of the right to have rights.120 This creates a great 

disconnection between their essence as a legal subject that possesses universal human rights in 

theory and practically their inability of accessing those rights.  

 

To understand the complex nature of irregular migration, it is quite important to understand the 

effects of lacking legal status. Irregular migrants face many difficulties in their daily life 

because of their status of being status-less or being undocumented. They are not entitled to 

maintenance or integration services like those who hold refugee status, neither they are allowed 

to work and earn their living as those who hold resident permits based on work or family ties. 

They are basically completely depending on help that is provided in form of emergency 

shelters, emergency healthcare by the state and other humanitarian aid provided by non-state 

actors, such as non-governmental organizations. These conditions together make them very 

vulnerable to being victims of crime, especially of different forms of human trafficking. 
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3 Irregular Migration in the EU Migration Governance 
 

3.1 EU Migration law 
 

The EU has a great interest in global migration governance, and according to the European 

Commission, migration is at the top of the European Union’s political agenda.121 The 

Commission published the Global Approach to Migration and Mobility on 2011 to establish a 

common approach to migration and mobility within the EU. The Global Approach to Migration 

and Mobility is based on four pillars, which are legal migration and mobility, irregular 

migration and trafficking in human beings, international protection and asylum policy and 

maximizing the development impact of migration and mobility.122 In September 2020, The 

Commission has presented a New Pact on Asylum and Migration that provides a 

comprehensive approach to the policies in the areas of migration, asylum, integration, and 

border control.123  

 

The European migration governance regime is a multidimensional system, that contains multi-

level regulation from various sources.124 This regulation includes primary law, general 

principles of EU law and secondary law regulating migration and mobility. In addition to these 

sources, the migration governance system contains case law of ECJ and ECtHR and various 

soft law instruments, including several policies, recommendations and guidelines regarding 

refugees, migrants, and mobility of the EU citizens. Since migration governance is such a 

crucial topic for the region, the EU produces a great amount of EU legislation that regulates 

internal and external migration in EU territory. The EU has shared competence on the area of 

migration and asylum with the Member States. The Treaty on the Functioning of European 

Union has stated the competence for the EU to regulate on for instance visas, resident permits, 

border controls and asylum procedures. Since the Lisbon Treaty125 came to force in 2009, the 

EU is competent to legislate on common migration and asylum policies, and the CJEU has 

jurisdiction to review and interpret the EU migration law.126  
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The Lisbon Treaty confirmed the goal that the migration policies would be governed by the 

principle of solidarity and fair burden sharing between the Member States while the common 

asylum and migration policy would be developed in the region.127 The Lisbon Treaty contains 

a promise that the common migration policy would develop into more responsive in the field 

of human rights protection caused by the fully binding Charter.128 However, after the Lisbon 

Treaty, The EU migration governance has still struggled with its quest of creating a common 

migration and asylum policy, and these challenges have been caused by several issues, 

including political quarrels within the Member States and the fragmentation of the migration 

governance.129  

 

The primary norms governing migration are found in the fourth title of the Lisbon Treaty, the 

chapter for establishing the AFSJ. Article 77 of TFEU130 ensures the right of free movement 

of EU citizens and third-country nationals who reside legally in EU territory. Article 78 of 

TFEU aims to develop a common policy for asylum, subsidiary protection, and temporary 

protection in accordance with the Refugee Convention. Furthermore, Article 79 of TFEU states 

that the EU shall develop a common immigration policy that ensures efficient management of 

migration flows and enhanced measures to combat and prevent illegal migration. In the 

European migration governance, migration has been conceptually shared into three categories, 

that can be detected within the beforementioned articles. These categories are legal migration, 

irregular migration, and refugees and asylum seekers.  

 

One of the four freedoms of the EU is the free movement of the people. This fundamental 

freedom grants the right of free movement within the area of the EU for the citizens of the EU 

and the third-country nationals who reside in the EU legally. According to Article 3(2) of TEU, 

one of the EU’s primary objectives is to offer the citizens an area of freedom, security, and 

justice without internal borders. Within this area, the free movement of persons is ensured with 

respect to external border controls and common asylum and immigration policies as well as 

with the combat and prevention of illegal migration and human trafficking.131 Furthermore, 
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Article 21 of TFEU grants the citizens of the EU the right to reside in other Member State with 

certain specific terms, such as an obligation of registration of their stay after 90 days. These 

fundamental freedoms are among the most important achievements of the European union 

alongside the establishment of a single market area within the EU’s territory.132 The CJEU has 

underlined the importance of the freedom of movement for persons within the EU. The CJEU 

has stated that this freedom must be given a broad interpretation and stated that the derogations 

from the freedom of movement must be interpreted strictly.133 

 

The free movement of persons has close relations to the Schengen area, which was first 

established with the Schengen Agreement in 1986.134 The Schengen cooperation was born as 

an intergovernmental project, but after the Lisbon Treaty, the policies of Schengen governance 

fall under the competence of the EU.135 The Schengen objectives are now addressed in the 

framework for the European area of freedom, security, and justice, and specifically in Article 

77 of TFEU. In 2016, the regulations concerning the Schengen area were codified into a single 

EU regulation, the Schengen Border Code (Regulation 2016/399).136 Article 1 of the Schengen 

Border Code provides the absence of border control of persons crossing internal borders within 

the EU and lays rules governing border control of persons crossing external borders of the 

Member States of the EU. The central component of the Schengen system is a common visa 

system, that has been established by the Visa Code (Regulation 810/2009).137  

 

According to Article 78 of TFEU, the EU shall establish a common European Asylum policy 

that works in accordance with the Refugee Convention of 1951. This refers to an objective that 

the EU would develop a common European Asylum System (CEAS), that is still in the 

framework level of agreed rules regarding the international protection, subsidiary protection, 

and temporary protection as well as the asylum procedures. According to the Commission, the 

aim is to ensure fair and humane treatment of asylum seekers and to harmonize asylum 
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procedure systems in the Member States. The aim of CEAS is also to reduce the differences 

between the Member States on basis of binding legislation and strengthen practical cooperation 

between national asylum administrations.138 However, the CEAS has been criticized for 

vagueness, incompleteness of legislation and lack of effective implementation, which causes 

different and inequal treatment of asylum seekers in the Member States.139  

 

The specific regulations regarding migration and asylum can be found in several directives that 

regulate exclusively the movements of the persons within the EU. For instance, the Dublin III 

regulation (Regulation 604/2013) governing the determination of a Member State’s 

responsibility for examination of an asylum application is a crucial element of the European 

migration governance.140 The Return directive regulates the deportations and returns of third-

country nationals that reside within the EU without a permit. The main EU legislation 

considering migration in considered secondary legislation. EU directives set out a goal that all 

Member States must achieve, and these regulations only set minimum standards for national 

legislations and therefore, the Member States have some margin of discretion to device their 

national legislation on how to reach these goals. The national migration policies are therefore 

also subjected to a certain margin of discretion.   

 

3.2 The prevention of illegal migration 
 

The phenomenon of irregular migration, including the means to prevent and combat the 

uncontrolled and irregular movements of migrants, has been on the agenda of the EU policy 

makers and governments of the Member States for a few decades already.141 The prevention of 

irregular migration by various means to control and restrict migration flows from the third 

countries to EU territory has become one of the key aspects of the EU’s common immigration 

policy.142 In the 21st century, there has emerged of the paradigm of a ‘managed migration’, 
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that is strongly focused on pursuit of selectivity in the migration governance, while welcoming 

certain migrants and rejecting the unwanted ones, such as the asylum seekers and irregular 

migrants.143  

 

Article 79(1) of TFEU states that, the EU is developing a common immigration policy that 

aims to ensure the prevention and the combat of illegal immigration. Accordign to the TFEU, 

the common immigration policy also aims to ensure efficient management of migration flows 

and fair treatment of the third-country nationals residing legally in the Member States. 

Considering this primary legal source as a foundation of the common migration policy of the 

EU, one of the most important aims of the EU migration policy is to prevent irregular migration 

with the use of various instruments, including legislation, bilateral agreements, policies, and 

border control.  

 

The European return policy has a major role in the European migration governance, and 

therefore it has gained more attention within the EU, as migration has remained at the top of 

the agenda of the European Union. According to public debate, often fueled by media, the 

irregular and uncontrollable migration to the EU has increased notably within the past 

decades.144 The discourse often emphasizes how most of the migration flows in the region are 

destined for the EU, which can explain why external relations with neighboring countries of 

the EU have gained more attention in past years.145  

 

While irregular migration is mainly battled through legal instruments, the justification for 

preventing irregular and undocumented migration as the main aim of the policy is equally 

important topic while aiming to understand the social impacts of the policy. While paying 

attention to the way that irregular migration is often discussed in conjunction with the EU joint 

foreign and security policy indicates the importance of the topic to the regional discussion on 

mobility and migration. Furthermore, the securitization of migration can be seen as one of the 

main justifications for the EU migration policy and its practices. This can be detected from the 

fact that before the Lisbon Treaty and the increase of competence in the area of immigration, 

all immigration policies of the Member States were developing towards a mutual direction of 
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strict migration control.146  After the Lisbon Treaty, the EU migration policy continues the 

same development where the immigration policies are mainly based on securitarian reasoning. 

Therefore, it is important to examine how the securitization of migration and the migration-

security nexus have shaped the EU return policy to understand better what kind of role the 

assisted voluntary return has in the EU return policy, and which issues the assisted voluntary 

return aims to solve.  

 

As it does matter how different social phenomena are described and presented, it is important 

to notice that irregular migration is often portrayed as ‘a problem’ to be solved by the states.147 

This type of discourse around the topic has influenced the policies that operate within the social 

and political fields related to migration, asylum seekers and refugees. The recent developments 

of EU migration law show that there is a growing number of linkages between immigration 

control and security policy.148 While these discussions of connections between security and 

migration arises, we can see that the migration-security nexus and the securitization of 

migration are the key elements influencing the EU migration policy, especially the return 

policy. These elements have a legal nature, but they have as well a social and political nature 

that cannot be ignored. According to Huysmans, the securitization of migration has a 

constructive effect with the various overlapping practices that structure European society. 

Furthermore, Huysmans argues that the process of European integration has a major role in a 

making migration to a security issue and this has influenced further developments of restrictive 

migration policy in the EU.149 The European integration process is influenced by various social 

aspects, including cultural belonging and homogenization of the society, and these aspects are 

also present in the securitization of migration. The security-oriented migration discussion often 

tends to portray the migrants as a mass, rather than a group of individuals.150 This type of 

rhetoric can potentially lead to a justification of strict and restrictive migration policies that 

potentially ignore the rights of migrants, and therefore potentially leads to social problems by 

turning the phenomenon of irregular migration into a meta-issue.151 

 
146 Anastassia Tsoukala, ‘Looking at Migrants as Enemies’, in Didier Bigo and Elspeth Guild (eds) Controlling 

Frontiers: Free Movement into and Within Europe (1st edn, Routledge, Taylor & Francis Group 2005) page 160 
147 Zhyznomirska 2019 page 199 
148 Mitsilegas 2015 page 29 
149 Jef Huysmans, ‘The European Union and Securitization of Migration’ (2000) 38 (5) Journal of Common Market 

Studies 751 page 753 – 758.  
150 Georgios Karyotis, ‘The Fallacy of Securitizing Migration: Elite Rationality and Unintended Conse- quences’ in 
Lazaridis, Gabriella (ed), Security, Insecurity and Migration in Europe (Ashgate 2014) page 30 
151 Thomas Faist, ‘How to Define a Foreigner? The Symbolic Politics of immigration in German Partisan Discourse, 

1978-1992’ (1994) 17(2) West European Politics 50 page 52 



 

 32 

 

Furthermore, the abolition of internal borders in the EU has played a major role in the increase 

of politicization and securitization of migration.152 The abolition of internal borders has led to 

the strengthening of external border control, and the role of the European border and Coast 

Guard Agency, Frontex has risen. By creating a borderless space within the EU, it has become 

even more urgent for the European Union’s governing entities to control the migration flows 

from outside by monitoring and restricting who is entitled to enter EU territory and who is 

prohibited from entering.153 This aspect of the border-free space of the EU leads to the 

perception that migrants can always potentially turn into a security threat. As a coherent sequel 

to this perception, certain widely accepted practices of migration governance, that include for 

example collecting sensitive personal data of the migrants, including biometric information, 

are often justified with the purpose of security control. However, these justifications of certain 

invasive practices are in practice actions that can also be perceived as maintaining the security-

migration nexus and furthermore leading to the multi-layered system of securitization of 

migration.154 

 

It seems that European migration policy aims to build an invisible wall around Europe through 

complicated immigration procedures, strict asylum policy and effective return policy and 

therefore controls keenly who gets to enter and who gets to stay within the territory of the EU. 

The main aim is to keep unwanted migrants out of EU territory and choose the ones that are 

more beneficial to European society.155 This is only possible through intense border control led 

by the Frontex and profound collaboration between the EU and the neighboring countries in a 

form of bilateral readmission agreements, which enables the externalization of the borders. 

Some scholars argue that this type of policy-making side by side strict immigration laws create 

in practice the illegality of individuals within European society.156 
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3.3 Illegal stay in the European union 

 

As stated earlier, the prevention of illegal stay within the EU is one of the main aims of 

European return policy. Therefore, it is important to examine what is in fact considered illegal 

stay within the EU legislation and policy-making. This thesis focuses on the legal definition of 

the illegal stay and how illegality is constructed in the European Union law. In this chapter, I 

will examine the illegal stay of third-country nationals as the main aspect of illegal stay within 

the EU.  

 

The legal definition of the illegal stay is defined in the Return directive. According to Article 

3(2) of the Return directive, an illegal stay refers to a presence of a third-country national who 

is residing in EU territory but who does not fulfil or no longer fulfils the conditions to entry as 

set out in the Schengen Borders Code, or other conditions for entry, stay or residence in 

Members State’s territory. According to Article 1 of the Return Directive, the directive applies 

to third-country nationals staying illegally on the territory of the Member States. Therefore, 

illegal stay within the European Union should be understood explicitly the presence of a third-

country national who resides in EU territory without permission or who does not fulfil the 

conditions of legal entry. Although in some cases, an EU citizen’s right to free movement can 

be restricted on g certain grounds defined in EU legislation, the illegal stay defined in the 

Return directive refers only to third-country nationals.  

 

Since illegal stay refers only to third-country nationals, before residing illegally within the EU, 

the individual has entered the EU territory in some manner, whether legally or illegally. 

According to the Ministry of Interior of Finland, the majority of the third-country nationals 

migrating to the EU, enter EU territory legally for work, study, or for family reasons. Only a 

small proportion of migrants arrives illegally to EU territory.157 The illegal border-crossings of 

EU’s external borders were mainly registered on the Western, Central and Eastern routes across 

the Mediterranean Sea in 2019 and 2020. The number of illegal border-crossing in the 

Mediterranean Sea route have slightly reduced in 2020. Migrant flows in these routes mainly 

involve citizens of Afghanistan, Syria, Morocco, and Turkey as well as citizens of various Sub-
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Saharan African states.158 Once the individual enters the EU illegally, their stay in EU territory 

is considered illegal from the initial entry stage.159  

 

However, an individual could have also entered EU territory legally, for instance by holding a 

Schengen visa or resident permit issued by a Member State, prior to their presence in EU 

territory have turned into an illegal stay. The legal means to cross external borders of the EU 

are determined in Article 4 and Article 5 of the Schengen Border Code. Later, their presence 

in EU territory is considered illegal in case if they no longer fulfil the conditions to enter EU 

territory. The most common situation is that an individual who has initially entered legally to 

the EU, overstays their Schengen visa and therefore their stay in the Member State’s territory 

is now considered illegal.160 Also, for instance, once an individual’s resident permit extension 

application has been rejected or their valid resident permit has been cancelled in a situation 

where the requirements to issue the resident permit are no longer valid, the person is considered 

residing illegally in the Member State’s territory. In said cases, individual’s presence in EU 

territory becomes illegal after their legal entry and legal stay within the EU.  

 

In some cases, EU citizens could be considered to stay without permission in the Member 

States other than their national state. In these cases, the individual has mainly been given an 

expulsion order to leave the host Member State and therefore, their right to free movement has 

been restricted. Legally, the grounds for restricting the free movement of persons are stated in 

Free Movement Directive (Directive 2004/38).161 According to Article 22 of the Free 

Movement Directive, the free movement of persons can be restricted on grounds of public 

policy, public security, and public health. A person’s right to free movement can be also 

restricted based on economic grounds, such as if the person has become an unreasonable burden 

on the social security system of the host Member State.162 Furthermore, the restrictions to the 

free movement of persons are regulated in Article 45 and Article 21 of the TFEU and in Article 

52 of the Charter. Restricting an individual’s right to free movement based on their EU 

 
158 Ministry of Interior of Finland 2021 page 14 
159 Benedita M. Queiroz, Illegally Staying in the EU: Analysis of Illegality in EU migration law (Hart 2018) page 15 
160 Queiroz 2018 page 18 
161 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citizens of 

the Union and their family members to move and reside freely within the territory of the Member States amending 
Regulation (2004) OJ L 158/77 (Free Movement Directive) 
162 Solange Maslowski, ‘The Expulsion of European Union Citizens from the Host Member State: Legal Grounds and 

Practice’ (2015) 4(2) Central and Eastern European Migration Review page 62 



 

 35 

citizenship status needs always to be based on the rule of law, and therefore the restrictions 

must be interpreted in a strict manner.  

 

Scholars have argued that the concept of illegality is produced by immigration laws and strict 

immigration policies.163 There are several ways how immigration policies and policy gaps 

generate irregular migration, and therefore also produce illegality, in the European migration 

regime.164 Irregular migration can be seen as a by-product or unintended side-effect of the laws 

made to control migration flows and mobility of people.165 The legal production of the illegality 

of the migrants can be also understood as a tool to maintain the vulnerable and oppressed 

position of irregular migrants for instance in the irregular job markets.166 While examining the 

global migration governance, it becomes clear that there is a unbalance between the freedom 

for movement between the Global South and the Western world. Often, these restrictive norms 

that scholars claim to produce illegality, strike mostly the citizens of Sub-Saharan Africa and 

Middle Eastern countries. One could claim that the freedom of movement is a politically, 

racially, and economically differentiated right and that for most people, the place of birth alone 

determinates greatly their chances to migrate lawfully.167  

 

3.4 Returns of third-country nationals 

 

This chapter explains the main legal aspects of the EU return policy and introduces the main 

regulations controlling the forced return and the voluntary return of third-country nationals. 

This chapter also aims to highlight the main legal instruments used by the Member States to 

execute the returns of third-country nationals that have received removal orders and are 

residing in EU territory.  

 

The minimum standard of due process guarantees of an alien’s expulsion has been provided by 

international migration law. According to Article 13 of ICCPR, an alien lawfully in a territory 

of a state can be expelled only in pursuance of a decision reached in accordance with the law 

and shall be allowed to submit an appeal stating reasons against his or her expulsion, excluding 
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cases where compelling reasons of national security requires otherwise. This confirms the 

state’s responsibility to respect the rule of law and ensure the protection of migrants’ right to 

appeal. It is important to note that these procedural guarantees concerning the aliens staying 

lawfully in the host country and therefore, they have no impact on the removal process of 

irregular migrants. Furthermore, international law provides absolute prohibition of collective 

expulsion, that in the other hand concerns and protects migrants in irregular situations.168 The 

prohibition of collective expulsion can be detected in several international treaties, including 

Article 4 of ECHR, Article 19(1) of the Charter and Article 22(1) of ICRMW. The prohibition 

of collective expulsion requires that every removal of the alien is based on individual expulsion 

order that has been established based on individual assessment.169 

 

Within the European migration governance, the main legal instruments of return policy in the 

EU law level are primarily regulated by the Return Directive. The Return Directive is the most 

important singular directive regulating common EU migration and return legislation and 

procedures. According to the preamble, the main aim of the directive is to create a 

comprehensive and harmonized return policy that includes common standards and procedures 

applicable in every Member State. According to paragraph (10) of the Preamble of the Return 

Directive, voluntary return is the primary tool for the execute the EU’s return policy and the 

Member States should promote the use of voluntary return over forced return.  Article 7 of the 

Return Directive is the main regulation for the arrangement of AVRR programs in the Member 

States. The Asylum Procedure Directive (Directive 2013/32/EU)170 on the other hand offers 

additional regulations on the common asylum procedure, for instance when the return 

procedure can be started on the behalf of the person seeking international protection in the host 

country. Every Member State is required to implement the regulations of the directives within 

their own national legislation.  

 

The Member States are not obligated to offer AVRR programs, but the Commission has 

proposed a recast of the Return Directive to establish a common framework for granting 

assistance to irregular migrants wanting to leave voluntarily.171 On the behalf of the AVRR, 

the improvements proposed by the Commission were meant to be achieved by obligating the 
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Member States to set up dedicated programs to assist persons willing to return, including 

assistance on financial and practical support in cooperation with national education, social and 

health services to make voluntary returns more efficient.172 The Commission has also 

recommended that even if the Member States are not obligated to offer AVRR, the Member 

States should have operational AVRR programs that are in line with the common standards of 

AVRR programs developed by the Commission.173 In the New Pact on Migration and Asylum 

2020, the Commission reaffirms returns as one of the main priorities of migration management, 

emphasizing the importance of voluntary returns and the promotion of voluntary returns by the 

Member States.174 The European Commission has also presented the EU strategy on voluntary 

return and reintegration, which sets out approaches to the design, promotion and 

implementation of voluntary return and reintegration in the EU.175 

 

The forced return is regulated by the Return Directive, mainly by Articles 6 and 8 of the Return 

directive. According to Article 3(5) of the Return directive, the removal means enforcement of 

the obligation to return, namely the physical transportation out of the Member State. The forced 

return can therefore be understood as the juridical and physical act that is enforced by the host 

country authorities, mainly the police, after the person has received a return decision and a 

removal order given by the competent authority.176 Article 6 of the Return Directive requires 

that the termination of the illegal stay should be done by issuing the return decision to the third 

country national staying illegally on the Member States’ territory. The return decision is the 

juridical tool that states or declares the stay of a third-country national to be illegal and must 

impose or state the obligation to depart the territory and to return to the third country. The 

return decision must be given by the competent authority before the removal of third-country 

nationals can be executed.  

According to Article 8 of the Return Directive, the forced return can be only executed after the 

competent authority has given a removal order. The removal order must order the enforcement 

of the obligation to return, namely the physical transportation out of the member state and the 

removal order must always contain a specified country of return. If the national authority has 

granted a period for voluntary departure with the return decision, the executive authorities shall 
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not take necessary measures to enforce the return decision before the period for voluntary 

departure has ended. The unspecified destination of removal is not satisfactory and are 

therefore invalid, since the returnee must be made aware of the destination of the removal 

operation in advance so that they can express any concerns of breach of the principle of non-

refoulment and so on, as well as be able to make use of their right to appeal.  

According to Article 15 of the Return Directive, the Member States may keep third-country 

national, who is in the subject of return procedures, in detention for the purpose of removal. 

The detention should be the measure of last resort and the Member State must be sure that there 

are no other sufficient but less coercive measures to ensure the removal of the third-country 

national. The acceptable reasons to keep third-country nationals in detention are the risk of 

absconding and concern that the third-country national tries to avoid or hamper the preparations 

and execution of the forced return. The order of detention must be ordered by administrative 

or juridical authorities and any detention should be as short period as possible and only 

maintained as long as removal agreements are in progress. However, according to international 

customary law, the arbitrary detention is prohibited, and the prohibition of arbitrary detention 

has been codified in various international treaties.177 This applies to all deprivations of liberty, 

including immigration detention. Immigration detention has many similar features to prisons 

since it is administrative deprivation of liberty that is implemented as a security measure by 

the national authorities.178 States should restrain from using detention as punitive action against 

irregular migration.  The UN General Assembly has often raised the question of respect for the 

prohibition of arbitrary detention regarding irregular migrants and urged states to review 

detention periods to avoid excessive detention periods of irregular migrants and seek 

alternative measures for detention.179 

There are also removals of third-country nationals that are outside of the scope of the Return 

Directive. Despite the fact that these returns fall outside of the scope of this thesis, but in order 

to provide a comprehensive presentation of the EU return policy, it is necessary to mention 

briefly also these removals of third-country nationals. According to Article 2(2) of the Return 

Directive, the Member States may decide to not apply the Return Directive to “border cases” 

that refer to situations where third-country national has been refused entry to EU territory at 
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the external borders or who is present at the transit zone or in a border area of the Member 

State and therefore is not considered to be staying in EU territory. The Return Directive refers 

to situations such as where persons have been apprehended or intercepted by the competent 

authorities in connection with irregular crossing of the external borders and it requires a direct 

connection to the act of irregular border crossing. Such situations are for instance situation 

where an individual arrives irregularly at the external border of the EU by boat, or individual 

is arrested by the police after having climbed a border fence or persons arriving to EU territory 

by land by means that have brought them directly to EU territory without making stops in other 

Member State’s territory.  

Even if the Member States are entitled to choose not to apply the Return Directive in said 

situations of border cases, Article 4(4) of the Return Directive requires that the Member States 

ensure that a certain level of protection is provided. These special safeguards are meant to 

ensure that the level of protection for affected persons is not less favourable than that set out in 

the Articles of Directive regulating the limitations on the use of coercive measures, 

postponement of removal, emergency health care and considering the needs of vulnerable 

persons, detention conditions and respect of the principle of non-refoulement. Since the Return 

Directive provides the minimum standards regarding the respect for fundamental rights of the 

persons in return procedure, more favourable must always be interpreted as more favourable 

for the returnee, and not more favourable for the removing of an alien from EU territory.   
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4 The Assisted Voluntary Return and Reintegration   

4.1 Foundations of Assisted Voluntary Return and Reintegration 

 

When irregular and uncontrolled migration in the European migration governance is discussed, 

the paradigm between irregular migration and international protection often emerges. For 

instance, asylum seekers are often perceived as irregular migrants once their request for asylum 

has been rejected and their need for international protection has been denied. This 

terminological constraint leads to their legal status shifting from someone who is seeking to 

enjoy international protection under the Refugee Convention, to someone who is residing in 

the host country without permission. Some scholars have blamed the EU migration and asylum 

policy, especially the CEAS, is turning asylum seekers and refugees into undocumented 

migrants while focusing to combat and prevent the abuse of the asylum system.180 This 

ambiguity of interpretations of what a refugee is in comparison to an irregular migrant brings 

various questions to the surface. The framework of voluntary repatriation of the refugees is 

crucial while examining the theoretical foundations of the Assisted voluntary return offered to 

the migrants in irregular situations. It is important to acknowledge the connections between 

international refugee law and the EU migration governance in this regard in order to understand 

the aims and goals of the assisted voluntary return. 

 

The theory of refugee repatriation is a long-lived concept within the field of refugee protection, 

and it is perceived as one of the most important remedies for refugee management.181 

Regarding the voluntary repatriation of refugees, some scholars have taken a cautious view 

toward the practices of voluntary repatriation.182 However, the theoretical approach that offers 

voluntary repatriation as a preferred solution for the situation of refugees, should not be easily 

disregarded. The principles of refugee repatriation require that the return is voluntary and that 

the return assures the safety and dignity of the returnee.183 These principles can be found also 

in the theoretical framework of the AVRR programs.184 Therefore, voluntary return as a policy 

has close relations to the common European asylum system and is often considered a part of 
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the procedure of the international protection and asylum system.185 The fact that the AVRR 

programs started in the first place as a tool to offer humane and dignified returns to rejected 

asylum seekers amplifies that there is a clear connection between European asylum policy and 

European return policy. Since every Member States has a competence to set their own AVRR 

programs, and the Member States are eligible to determine for instance which migrants are 

accepted to participate in the program, actual influence of the international refugee law on 

AVRR programs might vary between the Member States.186 However, the connections between 

these two frameworks are prominent.  

 

The right of the refugees to return to their homes is a mutually and explicitly recognized 

concept that can be found in international refugee law as well as in international human rights 

law.187 Especially international refugee law affirms the right to return through the emphasis set 

on voluntary repatriation as the preferred sustainable and durable solution for various refugee 

situations. In regard to this, the primary responsibility of the main agency, the United Nations 

High Commissioner of Refugees (UNHCR), is to provide international protection to 

refugees.188 Chapter I of the UNHCR Statute states that one of the main purposes of the High 

Commissioner is to seek permanent solutions to the problems of refugees by assisting 

Governments and private organizations to facilitate the voluntary repatriation of refugees. 

 

The right of the refugees to return is closely related to the freedom of movement. As freedom 

of movement encompasses the right to enter, settle and leave, it does not include the clear 

obligation towards the receiving state to grant nationality to any person who tends to enter the 

state’s territory. The legal foundation for the right of the refugees to return under international 

law, especially under international refugee law, can be found in various international treaties. 

According to Article 13(2) of the UDHR, everyone has also the right to return to his country 

of origin. In addition to this, Article 12(4) of ICCPR states that no one shall be arbitrarily 

deprived of the right to enter his own country. This communicates the close relation the right 

to return has with the freedom of movement. There are also several soft law instruments that 

ensure the right of the refugees to return to their homes. According to the Pinheiro Principles 

Section IV, all refugees and displaced persons have the right to return voluntarily to their 
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former homes, lands, or places of habitual residence, in safety and dignity.189 The Refugee 

Convention and its 1967 Protocol supports the emphasis that the right to return is the primary 

solution for refugee situations.  

 

According to Article 1 (C) of the Refugee Convention, the convention shall cease to apply to 

any person falling under the term refugee if the requirements stated in the article materializes. 

For instance, if the individual re-avails themselves for the protection of the country of his 

nationality, the host country shall cease to consider the individual as a refugee. These cessation 

clauses stipulate that the right of the refugees to return to their home ends the host country’s 

obligation to treat the person as a refugee since they can once again avail themselves of the 

protection of their country of origin or a third safe country.190 As successful voluntary 

repatriation ceases the refugee status, the right of refugees to return as a legal concept, 

alongside its embodiment, the voluntary repatriation of the refugees, gains a quite significant 

meaning in the international refugee protection regime.191 The voluntary repatriation has both 

institutional and human rights aspects as well as dimensions of responsibility and sustainability 

of the international community to find durable solutions without institutionalizing the 

repatriation to the extent that it would disregard or harm the interests of the refugees and the 

host country nationals.192  

 

4.2 Key objectives of Assisted voluntary return and reintegration  

 

The IOM was established in 1951 to promote humane and orderly migration globally. Since 

2016, IOM has worked under the mandate of the UN.  The organization has become one of the 

leading intergovernmental organizations in the field of migration and mobility, working with 

the Member States, and with several intergovernmental and non-governmental partners 

globally. IOM has been the leading architect in the development of the Assisted voluntary 

return and reintegration policy as an answer to the needs of the migrants in irregular 

situations.193 IOM has a crucial role as a promoter and an implementer of the AVRR programs 

worldwide, and as the main agency focused on mobility and migration, IOM is focused on 
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promoting these programs to offer a humane and dignified approach to the return migration 

policies.194 IOM has a central role in creating multilateral relations between the EU and third 

countries in the field of migration governance, especially regarding migration control and 

externalization of the borders. IOM is involved as a neutral party in the achievement of 

agreements by proposing projects, producing data, and finding funding to implement these 

projects. The role of IOM is crucial, especially for the long expertise and experience in the field 

and administrative skills of the agency.195  

 

According to the IOM’s framework for assisted voluntary return and reintegration, “the 

assisted voluntary return and reintegration programs provide administrative, logistical, and 

financial support, including reintegration assistance, to migrants unable or unwilling to 

remain in the host/transit country and who decide to return to their country of origin.”196 The 

Framework forms the main foundation for these voluntary return programs that include the 

assistance and support offered by the host nations, and guides policymakers as well as the 

practitioners, including national authorities, in their engagement with specific national AVRR 

policies and programs. IOM’s vision for the AVRR programs is that “migrants in need are 

assisted to return voluntarily, safely and in dignity, and are supported in achieving sustainable 

reintegration, in full respect of their human rights, regardless of their status.”197 Despite the 

efforts made toward achieving successful AVRR programs at the national level, procedural 

challenges continue to deter progress in the area of the return migration policy. Challenges 

such as stringent and stiff bureaucracy can slow down the process of AVRR or even misguide 

it completely. For instance, the policy terminology creates confusion when distinguishing 

between who is the “deserving” and “undeserving” migrant.198 Such limitations of AVRR 

policy pervasively threaten the sustainability of the efforts made in order to establish successful 

and sustainable AVRR programs. The IOM is also criticised for focusing in protecting the 

interests of Western countries by promoting the AVRR policies and programs in order to 

accelerate the returns of unwanted and illegally staying third-country nationals. 199 
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The Framework lays out seven foundational key principles that are essential for the support 

and execution of dignified voluntary returns and sustainable reintegration. These principles are 

voluntariness, migrant-centered response, safety, sustainability of the reintegration, 

confidentiality, dialogues and partnership, and evidence-based programming. Furthermore, the 

Framework also offers six practical objectives which are meant to support on a practical level 

the execution of the vision and key principles of the Framework. These objectives are meant 

directly enhance and strengthen the actualization of key principles such as voluntariness, 

safety, dignity and sustainable return and reintegration of the returnees through AVRR 

programs. These principles and objectives underline the overall goal of IOM’s comprehensive 

purpose to support and facilitate orderly, safe, and responsible migration and to contribute to 

migrants overall wellbeing in line with the Global Compact for Safe, orderly, and regular 

migration by the General Assembly of the United Nations (GCM).200 

 

According to the IOM’s Framework, the sustainability of reintegration is at the very core of 

the AVRR approach.201 The Framework defines sustainable reintegration as a situation where 

the returnee has reached levels of economic self-sufficiency, and social stability within their 

community with psychosocial well-being that allows them to cope with remigration drivers. 

When sustainable reintegration has been achieved, the returnee can make further migration 

decisions as a matter of choice, rather than as a necessity.202 The sustainability of the 

reintegration is often linked closely with the sustainable return. When sustainability is seen in 

the terms of the host country’s resource allocation, policy studies reveal that although AVRR 

is hardly inexpensive, its structures may be more effective and less expensive as compared to 

forced deportations.203 This further highlights the potential advantages of AVRR for both host 

countries and migrants in irregular situations. The coherent reintegration policy and sustainable 

return are the main aims of migration management, and the European Commission has stressed 

the importance of providing reintegration assistance both pre-departure and post-arrival as an 

essential aspects of the coherent integration policy and sustainable return.204 According to the 
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UN Network on Migration, sustainable reintegration can be understood as a process that 

empowers the individual to secure and sustain the political, economic, social and psychosocial 

conditions needed to maintain life, livelihood and dignity in the county of destination and the 

community where they settle.205 Alongside policy development, IOM aims to create 

sustainable returns also by the tools of education and media. For instance, to maintain the gains 

made by AVRR, the IOM have created communications campaigns that showcase migrants as 

champions against illicit migration. These campaigns and their media influence may have a 

long-term transformational effect in terms of sustainability, and it aims to encourage migrants 

to return home through AVRR programs.206 

 

However, scholars have expressed concerns that there’s a lack of academic literature on the 

sustainability of the return, therefore the sustainable return has not been defined clearly and 

comprehensively and there’s a lack of a single agreed definition of the sustainable return.207 

According to Black, sustainable return can be defined from the perspective of individual 

returnees or from the perspective of the receiving country. Important aspects that make the 

return sustainable for an individual are that the return does not worsen the socio-economic 

status of the returnee and that the returnee’s fear of violence or persecution is not worsen by 

the return. These standards should be considered relative to the population in the place of origin 

and within one year after the return of the returnee.208 Therefore only by ensuring the 

voluntariness of the decision to return, the sustainable return and integration can happen. 

 

4.3 Concepts of Voluntariness, Dignity and Safety 

 

As stated before, the IOM’s vision for the Assisted voluntary return is to ensure that the 

migrants in need are assisted to return voluntary, safely and in dignity in full respect for human 

rights regardless of their status.209 The concepts of voluntariness and safety are two key guiding 

principles among other principles that together form a common foundation for the AVRR 

policy and programs. This chapter focuses on the concepts of voluntariness, safety, and dignity 
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in the context of the AVRR as they are the most important and crucial aspects of a successful 

and sustainable return.  

 

Considering the AVRR as a coherent policy, the voluntariness of the return is by far the most 

important key principle provided by the Framework. According to the Framework, the 

voluntariness of the return exists if two conditions apply.210 Firstly, the return decision must be 

based on the freedom of choice to enrol in an AVRR program without any physical or 

psychological pressure, and secondly, the return decision must be based on an informed 

decision, which requires the availability of timely, unbiased, and reliable information.211  

Because of a close relation to international refugee law, examining deeper the concept of 

voluntariness in the repatriation of the refugees, can help to detect what voluntariness means 

in the AVRR framework. The principle of voluntariness is one of the cornerstones of 

international protection regarding the return of refugees. In the context of refugee repatriation, 

voluntariness should be considered in the sense that it means the absence of measures which 

push refugees to repatriate but also means that are meant to prevent them from returning, for 

instance, dissemination of wrong information or false promises of continued assistance. 

Voluntariness as a principle is meant to ensure the lasting and sustainable repatriation rather 

than a return that is based on the decision that has been made because of persuasion or pressure. 

Therefore, the requirement of voluntariness constitutes a pragmatic and sensible approach to 

finding a truly sustainable solution for refugee situations.212 Similar logic applies to the AVRR. 

The Framework emphasizes the importance of return counselling provided by the national 

authorities for the irregular migrants to help the potential returnee to consider all available 

rights and options in the host country and in the country of origin. The Framework also relies 

on conducting awareness-raising activities to provide necessary, objective, and reliable 

information to support the voluntary decision to return.213 

 

According to the Framework, safety is one of the guiding principles for successful and 

sustainable return and reintegration, and one of the main objectives is that the migrants reach 

their destination in a safe and dignified manner. Safety and security measures must be 

considered during the facilitation of the return. The facilitation of return to certain countries or 

 
210 IOM 2018 page 6 
211 IOM 2018 page 6 
212 UNHCR Handbook, Voluntary repatriation – International protection (UNHCR, 1996) Chapter 2.3 
213 IOM 2018 page 8 



 

 47 

regions may need to be limited if there is reason to believe that the return cannot be conducted 

in a safe and secure manner or the situation in the receiving area poses threat to the safety of 

the returnee or assisting staff involved.214 According to the Framework, ensuring a safe and 

dignified return requires the provision of travel assistance and the facilitation of administrative 

and logistical arrangements, including arranging needed documents and booking flight tickets 

for the returnee.215   

 

As we compare these principles to the theory of voluntary repatriation of refugees, we find 

some similarities. One of the key requirements for the voluntary repatriation of the refugees is 

the authority’s responsibility to ensure the return in safety and with dignity. The return in safety 

includes the conditions of legal safety, physical security, and material security, which for 

example includes the returnee’s access to land or means of livelihood in the receiving state.216 

Although the AVRR framework does not extend so far in the requirements of assisted voluntary 

return as the repatriation of the refugees, there are similarities in the requirements of the safety 

aspect. The AVRR framework requires that the actual return of the migrant is safe, referring to 

the physical transit from the Member State to the destination country. The AVRR can be 

offered only when the destination country is officially considered safe by the Member State.217  

 

The concept of dignity is not explicitly named as a guiding principle within the Framework, 

but it can be found in the vision as well as in the objectives of the Framework.218 One of the 

main objectives that aim to ensure the humane and dignified return and sustainable 

reintegration, is to facilitate dignified voluntary return for the returnee in such a manner which 

ensures that the returnee can make an informed decision of the return and take ownership of 

the voluntary return process. As the returnee is able to make an informed decision based on 

timely, unbiased and reliable information without pressure from outer sources, the returnee is 

also able to prepare and take ownership of the return process, which enhances the prospects of 

sustainable return and reintegration.219 According to the Framework, part of ensuring that the 

return is dignified is providing travel and logistical assistance. For instance, the AVRR 

programs should offer help with arranging necessary documents to organize operational 
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assistance upon departure, during transit and arrival. Also accompanying measures or escorting 

the migrant to the destination country might be relevant in order to ensure the well-being and 

security as well as the dignity of the returnee.220 Similar logic can be detected also within the 

theory of the voluntary repatriation of the refugees. According to the UNCHR, the return with 

dignity indicates that the return must include elements and means that prevent the refugees 

from being manhandled. The refugees must be able to return at their own pace if they are 

returning spontaneously; they must not be arbitrarily separated from their family members; and 

they are treated with respect and full acceptance of their human rights by their national 

authorities and they receive full restoration of their rights after returning to their country of 

origin.221  

 

The main guiding principle of the Framework is that by ensuring the voluntariness of the return, 

the impacts of the returns are often perceived as long-lasting and durable and will lead to 

sustainable return and reintegration. The return itself should respect the human rights and the 

dignity of the returnee since this will ensure that the return is in fact humane and safe for the 

returnee and the return is sustainable. As the concepts of voluntariness, dignity and safety are 

key elements of the successfully executed assisted voluntary return, therefore if these key 

principles are not satisfied, the assisted voluntary return fails to meet its aim and therefore 

should be considered unsuccessful.   

 

4.4 Case law regarding AVRR 

 

There is only a relatively small amount of case law regarding a specifically the assisted 

voluntary return. In the other hand, there is plenty of case law regarding expulsion and 

deportations. There is also a large amount of case law regarding immigration procedures and 

the principle of non-refoulment. In this chapter, the most recent cases from the ECtHR 

regarding the assisted voluntary return will be examined as well as the most recent case law 

from Finnish Supreme Administrative Court regarding assisted voluntary return.  

 

One of the notable judgements related to the assisted voluntary return is the ECHR judgement 

N.A v. Finland222. The judgement was initially given in November 2019  but later revisited and 
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annulled by the Court because of new evidence regarding the applicant’s father’s status in Iraq. 

However, the reasoning of the original judgement is still valid regarding the applicant’s father’s 

decision to return to Iraq voluntary through the AVRR program offered by national 

immigration authorities and the IOM. Therefore, the judgement N.A v. Finland is essential 

while examining the relevant case law regarding the assisted voluntary return. In the original 

judgement, the Court found that Finland had violated Articles 2 and 3 of the Convention when 

assessing the applicant’s father’s asylum application. After the applicant’s father, an Iraqi man, 

had exhausted all the domestic remedies regarding international protection and asylum, he 

returned voluntarily to Iraq through the AVRR program offered by the Finnish immigration 

authorities and the IOM Finland. According to the applicant’s appeal, the applicant’s father 

died in a violent attack a few weeks after returning to Iraq. 

 

According to the judgment, the Court was not convinced that the quality of the assessment 

conducted by national authorities satisfied the requirements under the Convention.223 The 

Court held that the fact that the applicant’s father had lodged an application for voluntary return 

was not to be regarded as decisive for the sake of jurisdiction of Finnish national authorities in 

relation to the events that occurred to the applicant’s father; the conditions needed also to be 

mirrored with the enforceable return decision he had received at the time of the events. The 

Government of Finland had argued that the applicant’s father had, before his departure, signed 

a consent form, a declaration in the presence of the Finnish representative of the IOM in which 

he had agreed, in return for receiving financial aid for his return to Iraq, that any agency or 

government participating in the voluntary return could not in any way be held liable for the 

events that might occur due his return.224 According to the Court, the applicant’s father did not 

have a genuinely free choice between the options of forced return, staying in Finland without 

hope of obtaining a legal resident permit or leaving Finland voluntarily, and therefore the 

supposed waiver of his rights was considered invalid. Therefore, the Court considered his 

return to Iraq as a forced return.225  

 

The Court regarded that the applicant’s father’s departure was not to be taken as a voluntary 

return since it has not been illustrated that he had made a choice of his own free will to return 

to Iraq. This is a key statement made by the Court stressing the fact that Finnish migration 
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policies may indeed be so narrow that they do not necessarily allow individuals to make their 

own genuinely free choices, but instead push them into making certain decisions that are 

recognized as voluntary under the state’s national administrative structures and policies. The 

reasoning of the Court is crucial while examining the practice of AVRR programs in Finland, 

but also in the other Member States. Especially the aspect of voluntariness is quite abstract and 

difficult to measure, and therefore the Court’s arguments in N.A v. Finland are very relevant 

for the assessment of how the authorities should consider the voluntary nature of the returnee’s 

decision to return through the AVRR program.  

 

Another important judgment regarding AVRR is the ECtHR judgement M.A v. Belgium in 

which the Court finds the deportation of Sudanese national violated Articles 3 and 13 of the 

ECHR.226 In October 2020, ECtHR gave a judgement regarding the removal of Sudanese 

national from Belgium. The applicant, M.A had entered Belgium unlawfully and in August 

2017, he received the order to leave the country and was taken into detention by Belgian 

authorities. In September 2017, the enforcement of the applicant’s removal order was 

commenced by the Belgian authorities. However, the applicant had submitted an urgent 

application for release to the President of the Court of First Instance, The Court of First Instance 

ruled against enforcement of the applicant’s deportation before the Court had ruled on the 

custodial measure. While the deportation was cancelled by the Belgian authorities, they 

nonetheless brought the applicant to the international airport. According to applicant’s appeal, 

in the airport applicant met a man in uniform who explained him that he would be sedated if 

he refuses to board the plane to Sudan and that further attempts to deport him would be 

organized. Finally, under pressure, the applicant signed a consent form of assisted voluntary 

return and left Belgium.227  

 

According to the judgement, the Court has stated that it considers that the applicant has not left 

Belgium voluntarily regardless of the consent form that he had signed and that he has not 

waived his rights protected by article 6 of the Convention.228 The Court underlined that the 

country of origin information clearly reflected a problematic human rights situation in Sudan 

and therefore, concluded that the Belgian authorities could not have ruled out the real risk of 

violation of Article 3 of the Convention. The Court stated that, while it is in principle for the 

 
226 M.A v. Belgium (application no. 19656/18) ECtHR (2020) 
227 ECtHR, Press Release: Deportation of applicant to Sudan: violation of Convention, ECHR 309, 27.10.2020 page 2 
228 M.A v. Belgium (application no. 19656/18) ECtHR (2020) para 61, 118  
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applicant to adduce evidence that can prove that there are substantial grounds for believing that 

he will be subjected to treatment contrary to Article 3, it is for the government to dispel any 

doubts when the applicant provides such evidence. Also, the fact that the First Instance Court 

had ordered the suspension of the measures to enforce the removal order impacted the Court’s 

reasoning. The Court also stated that the applicant could not have considered to have 

voluntarily left Belgium or even to have voluntarily signed the consent form of voluntary return 

accepting his removal, it had to be concluded that the Belgium authorities had rendered 

ineffective the applicant’s successful appeal and therefore, there has been a violation of the 

articles 3 and 13 of the Convention.229 

 

The judgement of M.A v. Belgium is important in that regard that it highlights the problematic 

aspect of the consent forms of AVRR programs. As reasoned earlier, the voluntariness of one’s 

decision to return is very difficult to measure by another person and therefore, the consent form, 

alongside other tasks, is one requirement that ensures that the person in fact is leaving 

voluntarily. However, as the judgement of M.A v. Belgium highlights, the signing of the consent 

form might not always indicate that the person has voluntarily decided to leave the host country. 

The judgement of M.A v. Belgium raises serious concerns regarding the transparency and 

accountability of the actions of national authorities in enforcing the EU return policy.  

 

As the same theme of voluntariness of the AVRR programs continues, the judgement of 

ECtHR, Akkad v. Türkiye230 provides important legal reasoning about the assessment of the 

decision to return voluntarily. However, even if the EU return policy and the Return Directive 

does not obligate Turkey, I find that the judgment of Akkad v. Türkiye provides applicable and 

relevant legal reasoning about the voluntary return, especially since the question of 

voluntariness in practice is relevant to this study. I find that the close cooperation between the 

EU and Turkey in the field of asylum and migration is one reason that makes the said judgement 

relevant for this study.231 

 

In June 2022, ECtHR gave a judgement in Akkad v. Türkiye, in which the Court found that 

there has been a violation of Articles 3, 13 and 5 of the Convention. The case concerns a Syrian 

 
229 ECtHR, Press Release: Deportation of applicant to Sudan: violation of Convention, ECHR 309, 27.10.2020 page 3 
230 Akkad v. Türkiye (application no. 1557/19) ECtHR (2022) 
231 For instance, the EU-Turkey Joint Action Plan is one practical example of EU-Turkey cooperation. See 

COM/2016/0166 final 
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national who had been living in Türkiye since 2014 under a temporary protection status. In 

2018, when trying to enter Greece, he was apprehended by the Turkish authorities and was 

deported to Syria two days later, without being able to take any action against the removal 

order he was issued with. According to the applicant, at the Turkish border with Syria, he was 

obliged to sign some documentation without being aware of its content, which later transpired 

that one of these documents was a voluntary return form. 232 He was not provided with an 

interpreter and was not able to contact any lawyer or appeal authority. The government argued 

that there was no expulsion order and that the applicant’s return to Syria had taken place in 

accordance with his wish to return voluntarily through the voluntary return scheme.233  

The Court found the applicant was subjected to a forcible return, and that the return of the 

applicant cannot be considered voluntary.234 The Court held that there was sufficient evidence 

of a real risk that the applicant would be subjected to treatment contrary to Article 3 if he was 

returned to Syria.235  This is due to the fact that it was common knowledge that the territory 

where he was transferred was a war zone. Consequently, the Court considered that the applicant 

had been subjected to degrading treatment. The Court held that the applicant was deprived of 

his liberty arbitrarily and the legal safeguards had not been respected.236  

In the judgement of the Supreme Administrative Court of Finland, KHO:2017:173, the Court 

ruled that the AVRR program could not provide a safe return option to the underage child that 

had received a removal order from the Finnish immigration authorities. The Court reasoned 

that there was a lack of monitoring tools that could ensure that the return of the child would in 

practice be safe.  Furthermore, the Court reasoned that it would be impossible to ensure that 

the underage child would be released to his parents or other legal guardians upon the arrival to 

the child’s country of destination.237 The Court interpreted Article 10 of the Return Directive 

which concerns underage children’s returns as well as the process of the AVRR programs. The 

Court argued that since the Finnish immigration authorities could not require that the applicant 

would use his option to return voluntarily through the AVRR program, the Finnish immigration 

 
232 Akkad v. Türkiye (application no. 1557/19) ECtHR (2022) para 8 
233 ECtHR, Press Release: The forced return to Syria of a Syrian national with valid residence permit was in breach of 
Turkish law and of the Convention, ECHR 209, 21.06.2022 page 2 
234 Akkad v. Türkiye (application no. 1557/19) ECtHR (2022) para 74 
235 ECtHR, Press Release: The forced return to Syria of a Syrian national with valid residence permit was in breach of 

Turkish law and of the Convention, ECHR 209, 21.06.2022 page 3 
236 ECtHR, Press Release: The forced return to Syria of a Syrian national with valid residence permit was in breach of 

Turkish law and of the Convention, ECHR 209, 21.06.2022 page 5 
237 KHO: 2017:173 section 3.2 
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authorities could not expect that the assisted voluntary return program would ensure the safety 

of the child while returning to his country of origin. Therefore, the removal order issued to the 

applicant was not in accordance with the Return directive.238 

4.5 Assisted voluntary return in Finland 

 
The European Commission has presented the EU strategy on voluntary return and reintegration 

that sets out approaches to the design, promotion and implementation of voluntary return and 

reintegration in the Member States.239 The EU Strategy on voluntary return and reintegration 

contains for instance the EU framework on return counselling that aims to support the Member 

States to establish return counselling structures alongside the AVRR programs. The EU 

Strategy contains Return and Reintegration Assistance Inventory that aims to gather 

information on the type of assistance, beneficiaries and organisations involved in the assistance 

process.240 The EU Strategy also emphasizes the importance of a comprehensive approach in 

the field of joint reintegration support projects, and the importance of such cooperation as the 

EU-IOM Joint Initiative has been underlined. The EU-IOM Joint Initiative has supported the 

assisted voluntary return and sustainable reintegration in various regions of Africa, and it has 

contributed positively to strengthening migration governance in Africa.241  The EU Strategy on 

voluntary return and reintegration framework and the IOM’s framework on AVRR have many 

similarities and it is safe to say that these frameworks form together with other supranational 

instruments a coherent system of the theoretical framework that provides guidance for the 

national legislation in order to establish individual AVRR programs in the Member States.  

 

In Finland, the AVRR programs are executed within the jurisdiction of the Finnish Immigration 

Service and these programs are part of the reception system of asylum seekers supervised and 

facilitated by the Finnish Immigration Service. According to the Act on Finnish Immigration 

Service (156/1995), the responsible authority to execute and supervise the AVRR in Finland is 

the Finnish Immigration Service. The Finnish Immigration Service has given official 

instructions that guide the operations of the reception centers, including providing guidance on 

voluntary return.242 However, the actual facilitation and coordination of the AVRR programs 
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have been outsourced to the IOM Finland since 2015 by the Finnish Immigration Service.243 

The IOM Finland works closely with the reception centers that work under the Finnish 

Immigration Service’s command.  

 

In the national legislation, the AVRR is regulated by the Reception Act (746/2011)244 in 

Chapter 3 and by the Aliens Act in Chapter 9. As the Member States are entitled to have their 

own specified programs, the Member States are also eligible to extend the beneficiaries of the 

AVRR programs. In Finland, the option of the AVRR is offered for an individual who has 

received a negative decision on their asylum application or have withdrawn their asylum 

application. The option of the AVRR is also offered for an individual that is recognized as a 

victim of human trafficking by the Finnish authorities, in case they are not residents of Finland, 

and for an individual that has received temporary protection as well as on certain other 

occasions. The eligibility for the AVRR is set by the law in the Reception Act Chapter 3 Section 

31. Furthermore, a requirement for granting the AVRR is that the returnee has withdrawn all 

his pending applications, such as applications for asylum, a resident permit or an alien’s 

passport.  

 

According to the Aliens Act Chapter 9 Section 147 a, the decision on denial of stay or the 

decision on deportation sets a time limit of at least seven days and no more than thirty days 

after which the alien may leave the country voluntarily. The time limit for voluntary return may 

be extended for special reasons. No time limit will be set for voluntary return if there is a risk 

of absconding or if the person is considered to present a danger to the public order or security 

and on few other occasions. Either, if the alien has already been served with a decision on 

denial of stay or a decision on deportation that has legal force and the alien has started a new 

asylum process by for applying asylum again, no time limit will be set for voluntary return.  

 

According to the Reception Act Chapter 3 Section 31, the AVRR can be granted in the case 

the migrant does not have sufficient means to support his or her return and reintegration into 

the country of return. The migrant must make an application either to the reception center, or 

in case their right for reception services has ended, the application for AVRR is made to the 

Immigration Services. The AVRR is therefore granted upon application and the AVRR is 

 
243 National Audit Office of Finland 2019 page 14-15 
244 Act on the Reception of Persons Applying for International Protection and on the Identification of and 
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always granted after individual assessment considering the individual circumstances of the 

migrant. The law requires that the migrant aiming to return through the AVRR provides the 

authorities with a plan regarding the use of cash or in-kind support granted with AVRR.245 

Once the returnee’s application for the AVRR has been accepted and the AVRR granted, the 

returnee will sign a voluntary return declaration form.246 In this declaration form, the returnee 

for instance confirms that he acknowledges that the IOM or the host country will not be held 

liable for any damage caused to the returnee during their return. The declaration form also 

includes a confirmation that the returnee allows the IOM to collect the personal data of the 

returnee regarding the return. According to the declaration form, the AVRR assistance can be 

provided only if the returnee allows the IOM to collect his and his dependant’s personal data. 

 

An important part of the successful execution of the AVRR is to ensure that the programs are 

accessible and open to potential returnees.247 The information on the option of the AVRR 

should be offered at all stages of the process for instance asylum seekers waiting for a decision 

on their asylum application.248 Return counselling is offered alongside this information. The 

purpose of return counselling is to provide objective and neutral information regarding the 

AVRR and other possible options. The European Commission has established a framework on 

common procedures for offering return counselling, and according to the Commission, by 

providing objective and necessary information regarding the voluntary return, the voluntariness 

of the returnee’s decision to return can be ensured.249 In order to gain successful results through 

the AVRR programs and increase the attractiveness of these programs in the eyes of the 

irregular migrants, it is essential to set increase official resources on giving guidance and 

information about AVRR for potential returnees.250 

 

The AVRR is established in practice by providing practical and technical assistance for the 

migrant to return to either their country of origin or another safe country where they have the  

legal right to enter and reside.251 Technical assistance mainly refers to the facilitation of an 

administrative and logistical arrangements, including arranging a flight ticket and travel 
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documents to facilitate the actual return of the returnee.252 The technical assistance might also 

refer to a person that companies physically the returnee during the return. Physical assistance 

often takes place in the case when the returnee has special needs or is in a vulnerable position 

for other reasons. Technical assistance includes cash assistance or in-kind support that the 

returnee is entitled to choose as a part of the AVRR. The country-specific amount of paid cash 

assistance is set in the Decree of the Ministry of Interior on voluntary return assistance 

(1382/2019). According to the Finnish immigration services, part of the cash assistance is paid 

in advance in Finland before the returnee returns, and the rest of the cash assistance is paid in 

the destination country.253 The in-kind support is provided in the country of return as goods 

and services once the returnee has arrived.254 The in-kind support can consist of for instance 

assistance with starting a business, accessing education or training, or renting an apartment in 

the country of return. The in-kind support is aimed to be tailored individually according to the 

returnee’s needs.255 The value of in-kind support has been increased in recent years in order to 

support the returning process to develop a more sustainable and stable reintegration.256 

 

Within the past decade, the political atmosphere in Europe has impacted the national 

legislations, and the Member States have taken a course toward more strict immigration laws. 

This has also happened in Finland. Alongside other changes, the amendments to the main 

immigration laws have impacted the nature of the AVRR in Finland. In 2014, amendments to 

the Aliens Acts and to the Reception Act were accepted. The purpose of these amendments 

was especially to modify the AVRR. The main changes were regarding the nature of the 

AVRR. Prior to the amendments, the AVRR was established through project funding, and it 

was not established as a permanent part of the return policy. The AVRR was made a permanent 

part of the return policy and the group of eligible migrants was also extended within the 

amendments of the law in 2014.257 Furthermore, the Aliens Act Section 51 was modified, and 

therefore, the migrants are no longer eligible for a temporary resident permits in a situation 

where the enforcement of deportation is impossible because of technical reasons.258 Alongside 
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this, the Reception Act was modified so that the right to the reception services can be removed 

in case that an individual is reluctant to return independently or through the AVRR program.259 

 

The monitoring and evaluation of returns and reintegration processes are essential tools for 

detecting the impacts of voluntary return for sustainable return and reintegration to the 

returnees and for the receiving communities.260 The IOM has developed guidelines for 

monitoring and evaluation of the AVRR programs to help and support the authorities in the 

monitoring process. The purpose of the guidelines is to help the Member States to design more 

effective programs that can lead to an increase in sustainable returns and reintegration.261 

Finland has established a monitoring project, the AUDA project, that is a project focusing on 

the AVRR to Iraq, Afghanistan, and Somalia in 2018-2019. The AUDA project has been 

facilitated by the Finnish Immigration Services in cooperation with the Ministry of Foreign 

Affairs and the CMC Finland. As part of the AUDA project, the Pilot Project of Monitoring of 

Voluntary Returnees from Finland was implemented by the IOM Finland. The main objective 

of the Pilot Project was to contribute to further developing reintegration policies and practices 

in Finland based on evidence gained through reintegration sustainability monitoring of 

returnees who have returned through the AVRR.262  

 

The pilot project was conducted by interviewing returnees who had returned from Finland to 

their country of origin about 12 to 18 months before the interviews. In the project, 200 returnees 

were interviewed. 195 of them were returnees who had returned to Iraq, 4 of them were 

returnees who had returned to Somalia and 1 returnee who had returned to Afghanistan.263 

According to the findings of the pilot project, the general reintegration of the voluntary 

returnees has succeeded moderately, in that addition that the economic dimension of the 

reintegration process had succeeded more poorly than the general reintegration.264 In addition 

to this, 61% of the returnees stated that they are not able to stay and live in the country where 

they have returned. Furthermore, 36% of the returnees stated that they feel physically unsafe 

or very unsafe in the community where they are reintegrating.265 In addition to this, 39% of 

 
259 HE 170/2014 3.4 page 27 
260 IOM 2018 page 16 
261 International Organization for Migration, Guidelines for Monitoring and Evaluation of AVR(R) Programs (IOM 

2016) page 1 
262 IOM Finland, Report on a Reintegration sustainability survey among voluntary returnees from Finland (IOM 

Finland 2019) page 2 
263 IOM Finland 2019 page 5-6 
264 IOM Finland 2019 page 22 
265 IOM Finland 2019 page 16 



 

 58 

returnees stated that their access to safe drinking water was poor or very poor level.266 The 

recommendations gained through the pilot project emphasize the importance of reintegration 

monitoring post-return. Especially important is to reach a sufficient number of returnees 

reflecting the diversity of the returnees so that the results of the monitoring can reflect the 

reality of the conditions of the returnees. The main challenge of the pilot project was to reach 

enough returnees, especially in Afghanistan and Somalia. Some were also reluctant to 

participate in the project.267 

 

Another important aspect of the reintegration process was the failure to reach of satisfactory 

economic level. Some returnees had started businesses with the in-kind support received 

through the AVRR, but because of various challenges, they were forced to sell or shut down 

their business.268 According to the interviews, the returnees would have benefitted from further 

individual assistance in planning their integration process. However, many issues that the 

returnees faced in the country of return were not connected to the individual reintegration 

assistance, but rather issues of infrastructure or bureaucracy of the host country.269 
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5 Returning in dignity 

5.1 Are the returns voluntary? 

 

The voluntariness of the migrant’s decision to return is essential and crucial for a humane and 

dignified return, and that is a requirement for sustainable return and reintegration. The 

voluntariness of the decision can be ensured by providing adequate and neutral information 

regarding the migrant’s situation in the host country, including the laws and procedures in the 

host country, and the situation in the country of return. The decision to return should not be 

reached as a result of persuasion, manipulation, deception or extortion. It is essential that the 

willingness to return has been formed independently and willingly in the mind of the migrant 

before they make the final decision to participate in the AVRR program offered by the host 

country. 

 

However, the European migration governance framework emphasizes the importance of an 

effective return policy, and the EU return policy is mainly established on the construction of a 

forced return or a voluntary return. These are the main instruments to ensure the returns of 

third-country nationals who are residing in the EU without permission. Furthermore, these 

options are the main tools to combat illegal migration and stay within the EU, which is one of 

the main objectives of the European migration governance framework. Therefore, the EU 

legislation, including the Return directive contains a strong emphasize on the promotion of 

voluntary return, which the AVRR represents.  

 

The problem of the voluntariness is situated in the balance between these two aspects of the 

AVRR. If the authorities are responsible to promote the AVRR programs because of the goals 

set in the immigration laws, and at the same time, responsible to ensure the voluntariness of 

the return decision, these interests are conflicted. There are several aspects of the AVRR that 

manifests this conflict of interest in the question of voluntariness.  

 

The return counselling provided by the host country authorities is an essential part of the 

AVRR, as its main goal is to ensure the provision of relevant and neutral information support 

of migrants’ decision to return voluntarily. The designers of AVRR have emphasized 

repeatedly that the voluntary decision of return is based on objective information that returns 
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counselling provides.270 According to the policy makers, the migrant’s willingness to return 

depends on multiple facts, including the consequences of staying illegally in the EU, 

probability of the deportation and the situation in the country of origin. Therefore, providing 

the potential returnee with recent and accurate information is key to encouraging informed 

decision-making on return.271 However, it seems that the policy makers rely too much on the 

role of the return counsellors in assisting the migrants in decision-making of their return.  

 

Studies show that return counselling includes various forms of providing information regarding 

the return decision. When the individual was issued with a removal order and the deportation 

was possible to enforce, the return counsellor would tend to obtain compliance with the 

return.272 In cases where the deportation would be impossible because of legal or practical 

reasons, the return counsellor would emphasize inducing the return aspiration of the migrant 

by building trust and connection with the migrant.273 The return counsellors also often 

emphasize or blind out certain information to make the migrants interpret the law in a certain 

way.274 In the light of these findings, it seems that the return counselling that should provide 

objective information contains also subjective elements in order to promote AVRR programs 

and even induce the migrant to participate in the AVRR program. This highlights the argument 

that return counselling is also problematic because of the unequal power relation between the 

counsellor and the migrant.275 This seems to be in coherence with the argument that scholars, 

such as Aberman have presented, that while voluntariness may be coerced, it may still be 

considered “voluntary” by relevant officials, further highlighting how the tactics are used to 

push people to “agree” to leave.276 

 

The case law regarding voluntary return supports these concerns about the voluntariness of the 

decision to return. The judgment given by the ECtHR in the case of N.A. v. Finland gives new 

insight into how the Members States should assess the voluntary nature of the applicant’s will 

and choice to return to their country of origin through the AVRR programs. However, the 
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successful and truthful assessment of one’s state of mind will be difficult to perform, if the 

actors are not aware of the inner dynamics of the system used. The judgement N.A v. Finland 

shows that the ECtHR does not consider that the consent given by the applicant on its own is a 

credible indicator of genuinely free choice, and therefore would be enough to prove the 

voluntary nature of their decision. The judgment shows that there should be more evidence 

presenting that the decision to return to the origin is in fact a genuinely free choice. 

 

The recent amendments to the immigration laws reflect the political will to promotion 

voluntary return as a primary option for irregular migrants. According to the results obtained 

through an assessment of these amendments, the focus of the amendments has been making 

the asylum process more effective, rather than protecting the human rights of the persons 

applying for international protection in Finland.277 Finland has alongside the other Member 

States followed the asylum policy that entails a race to the bottom- approach, and aims to offer 

only the lowest standard of international protection obligated by the international treaties and 

human rights instruments.278 Even if the amendments of 2014 brought some positive changes 

to the AVRR system, such as the extension of the eligible groups and the permanent position 

of the AVRR as a return policy instrument, generally the amendments have worsened the 

situation of irregular migrants in Finland. The main modifications regard the position of those 

who have received a negative decision regarding their asylum or resident permit application 

and are reluctant to return to their country of origin. The cessation of a temporary resident 

permit for those who cannot be deported by the authorities and are also reluctant to return 

voluntary has resulted in an increase of the number of appeals and of subsequent applications. 

According to the specialists, the connection between these amendments to the law and the 

increase in the number of subsequent applications is evident.279 These amendments to the law 

have been justified with the argumentation that the modifications would increase the number 

of voluntary returns since the individuals are no longer issued a temporary resident permit. 

However, this argumentation conflicts with the aspect of voluntariness which is one of the core 

values of the entire AVRR system. 
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The element of voluntary nature of the return has been questioned and criticized by several 

scholars and researchers.280 The European Council of Refugees and Exiles (ECRE) has argued 

that the term voluntary return can be misleading, and voluntary return should be referred to as 

a mandatory return or accepted return instead. According to the ECRE, the assisted voluntary 

return should be considered as a mandatory return rather than a purely voluntary return, since 

the individuals are in fact legally obligated to leave the EU.281 The ECRE has recommended 

that the term voluntary return would be used only in the cases where the individual has the 

legal right to reside in the country and regardless of this right, they are voluntarily returning to 

their country of origin. Furthermore, some scholars have argued that the term soft deportation 

would be more accurate to describe the AVRR since the AVRR programs are in fact part of 

the state’s deportation scheme.282  

 

This type of argumentation highlights the fact that the AVRR programs are offered to 

individuals that have in fact received a removal order and therefore are obligated to leave EU 

territory in one way or another. Considering these findings of the practice regarding the AVRR, 

it is hard to consider that the returns facilitated by the AVRR programmes would be completely 

voluntary from the perspective of irregular migrants reluctant to return to their country of origin 

or the third country.  

 

5.2 Are the returns safe? 

 

According to the IOM’s Framework on the AVRR, the main aim of the IOM is to offer the 

migrants in need an option to return in a safe manner to their country of origin. This makes the 

aspect of safety essential to the assessment of the AVRR.283  There are several concerns about 

the safety aspect of returns facilitated by the AVRR. The main concern about the aspect of 

safety is that the AVRR framework emphasizes the returnee’s safety during the departure from 

the host country, possible transit, and arrival to the country of return. Therefore, the returnee’s 
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safety is considered only for the period of the actual return while the question of the safety after 

the return, during the process of reintegration and settling down, has gained less attention from 

the policy makers.  

 

The perception of the safety of the destination country can be problematic. The information 

about the safety of the destination country is often gathered through asylum country reports 

that the Member States use in order to determine whether the country is safe or not in the light 

of the principle of non-refoulement.284 These asylum country reports might fail to consider all 

the relevant information regarding the individual that is returning through the AVRR. As 

Webber has argued, the question of safety contains a distinction between ‘personal safety’ and 

‘political safety’, and these two aspects are not always the same.285 According to the pilot 

project monitoring the reintegration of the returnees from Finland, 36% of the returnees stated 

that they feel physically unsafe or very unsafe in the community where they returned through 

the AVRR.286 This indicates that the assessment of the host country does not always reflect the 

aspect of the personal safety of the returnee. According to the ECRE, the personal safety 

assessment must include the practical aspects of safety and not only the formal security.287 The 

problem of safety aspect is the lack of monitoring the post-return. According to 

multidisciplinary research made in the field of return migration, it is evident that the conditions 

of the destination country is the most significant factor impacting the return decision of the 

migrant.288 The most important factors are political stability and personal security in the 

destination country.289 However, the personal security and safety of the returnee cannot be 

assured if monitoring of the safety of the returnee post-return is not adequate. The monitoring 

of the reintegration process should be included as a standard component in the AVRR system 

in order to ensure the reachability of the returnees post-return.290  

 

The case law regarding the AVRR also arises certain concerns on the aspect of safety. Main 

concern is related to the misuse of the voluntary return declaration form by the national 
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authorities. According to M.A v. Belgium and Akkad v. Türkiye, both applicants were forced to 

sign the voluntary return declaration form. This is obviously against the AVRR framework and 

the purpose of the entire AVRR system. However, the bigger concern regarding the voluntary 

return declaration form is the fact that the host country tends to use this declaration form as a 

token of disclaimer statement that releases the host country government from all the 

responsibility regarding the returnee’s safety post-return. This logic can be detected from the 

argumentation of the host countries in the cases of N.A v. Finland, M.A v. Belgium and Akkad 

v. Türkiye. In all these cases, the government argued that since the applicant had signed the 

declaration form, they had waived their rights. Fortunately, the ECtHR did not find this 

argumentation relevant but declared that such waiver of one’s rights protected in the ECHR is 

not valid or competent.  However, the signing of the declaration form as an absolute 

requirement of granting the AVRR arises concerns about the double-standards that in fact that 

the host country authorities, as well as the facilitator of the AVRR are in fact aware of the 

possibility that the return might not be completely safe for the returnee. This makes the 

assessment of the safety of the returns an ethical question rather than a legal one.  

 

5.3 Are the returns dignified? 

 

According to the IOM, the vision of AVRR is that the migrants in need are assisted to return 

in dignity.291 The concept of dignified return and reintegration can be found in several policy 

papers regarding migration governance. This includes IOM’s and United Nations Network on 

Migration’s policy papers as well as the documents regarding the Global Compact on 

Migration292. According to IOM’s policy on Full Spectrum of Return, Readmission and 

Reintegration, “IOM intends to promote the holistic approach to facilitating safe and dignified 

return and reintegration, in particular ensuring that returnees’ needs are addressed, and their 

skills are harnessed in pursuit of broader development.”293 According to GCM’s objective 21, 

the Member States of the Compact commit to facilitate and cooperate for safe and dignified 

return and to guarantee due process, individual assessment and effective remedy. Furthermore, 

GCM ensures that the dignified returns must be conducted in accordance with international 

human rights law, respecting the principle of non-refoulement, prohibition of collective 

expulsion and prohibition of torture and other cruel, inhumane, and degrading treatment.294  
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According to the European Commission, “to measure the real success of a return policy, it is 

nevertheless important not only consider the return rates but also the situation of the 

individuals concerned, enabling their return in a dignified manner.”295 All regulations and 

directives adopted under the AFSJ on the policies of migration governance emphasise that their 

goal is to ensure full respect for human dignity of third-country nationals residing in the EU. 

This ensuring is conducted in conjunction with the respect for other fundamental rights stated 

in the European Charter. These rules provide a plethora of human dignity references in relation 

to the standards of treatment of third-country nationals moving to EU territory, including 

refugees, asylum seekers and other vulnerable persons.296 According to the Return Directive, 

the objective of the EU return policy must be made ‘in a humane manner and with full respect 

for their fundamental rights and dignity’.297 The Return Directive also mandates ‘a humane 

and dignified’ treatment of third-country nationals awaiting removal in detention.298  

 

Even if the concept of dignity is repeatedly mentioned in these sources, including the AVRR 

framework, and it is in fact underlined to exhaustion within the framework, the definitions and 

meanings of the dignified return and return in dignity maintain unclear in the context of 

migration governance.299 Since the definition of dignified return has not been stressed 

thoroughly and the definition remains ambiguous and vague, it enables different interpretations 

of what dignified return and returning in dignity mean in practice. This confusion opens the 

door for possible violations of irregular migrants human rights within the AVRR procedure. 

The AVRR is often justified as being a humane and dignified tool of migration management 

and an option for forcible deportations.300 The same kind of organized hypocrisy, that scholars 

claim that the CEAS is guilty of by aiming to keep the asylum seekers and unwanted migrants 

out of the European asylum system through multidimensional policies and practices301, may 

also apply to the AVRR from the perspective of the promise of a dignified return. This could 

be so because the fact that the AVRR offers a more humane option than forcible deportation 
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or removal of a migrant by force, does not make the returns facilitated by the AVRR humane 

or dignified per se. 

 

The concept of human dignity might be vague in a legal sense, but it should be understood as 

a moral right that is possessed by everyone, without exceptions. Article 1 of the European 

Charter implies that human dignity is universal and inviolable, and therefore human dignity 

would be understood as a moral right that is absolute and cannot be ignored nor reduced. 

Furthermore, human dignity should be understood not only as a fundamental right but the 

founding value of all fundamental rights.302 Human dignity can be understood as a reference to 

the idea of the “right to have rights” in the context of European migration governance because 

of its universal and founding nature as a moral right that all other human rights are grounded.303 

The idea behind this conclusion is that the individual’s dignity is directly connected to their 

right to have rights, and without the political community in which to belong, the individual 

loses their human dignity.304 Once the individual has no legal subjectivity and no humanity, as 

those two are tightly conjoined, the individual has entered to a space where the human life has 

been reduced to bare life, that represents the form of human life that does not possess the rights 

that are connected to the human dignity.305 The bare life and the concept of homo sacer presents 

a situation where one does not enjoy any protection from the community and that exclusion is 

considered to be legitimate.306  

 

The European migration governance framework is based on the principle of state sovereignty 

that is recognized as a fundamental power of modern nation-states. State sovereignty grants the 

power of deciding who gets to reside in the territory of the state. In a global society, recognizing 

of one’s belonging to the community in which they reside is essential. It is directly connected 

to their humanity and respect for their human dignity. Therefore, the ultimate act of power is 

to decide who gets to be recognized as a full subject in front of the law, and furthermore, who 

gets to claim their existence as a full-fledged person within the community. According to 

Hannah Arendt, accepting a stranger as a member of a community is a crucial act of recognizing 

their humanity, but that is often merely based on grace and mercy rather than confirmed 
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rights.307 This idea can be easily applied to the contemporary European migration governance 

regime, and it seems that the recognition of third-country nationals is solely based on merciful 

acts of the Member States or the EU, rather than based on the international human rights 

obligations.  

 

While we examine the AVRR in light of recent practices, it is evident that the aspects of 

voluntariness and safety of the AVRR cannot be ensured. Therefore, we should ask that if these 

returns conducted through the AVRR are not voluntary or safe, can they be in fact dignified?  

I find that the aspect of voluntariness is undeniably connected to human dignity as the dignity 

of a human being should consist of some elements of self-determination. Since the irregular 

migrants are perceived as illegal as they lack a legal status to reside in the EU, the withdrawal 

of their self-determination is also seen as a legitimate practice.308 Therefore, if we have 

concluded that the returns facilitated by the AVRR are not in fact entirely based on a voluntary 

decision of the migrants and therefore, we cannot be certain that the migrants are able to take 

full ownership of their returns, how could we claim that these returns are dignified in practice?  

 

If the question of human dignity comes down to the fact that migrants are offered various 

options that are all in one way or another unsuitable and positioning them in a hard situation 

without the possibility to access justice or claim their rights, these returns are hardly offering a 

dignified option for irregular migrants. If we have already recognized that human dignity in 

the context of migration governance is in fact a reference to the idea of the right to have rights, 

then we need to understand that in order to respect human dignity, we must recognize everyone, 

including irregular and undocumented, as members of our contemporary society. We should 

recognize that by accepting the excluded ones as equal members of contemporary global 

society, we gain a real opportunity to build a coherent community that is based on solidarity.309 

We must tolerate that even the undocumented possess a certain level of self-determination, and 

therefore grant everyone an opportunity to take part in the decision-making concerning their 

own position. It seems that the AVRR are merely offering an option that claims to respect the 

humanity and dignity of irregular migrants but does so only in theory. These programmes fail 

to recognize the agency of the migrants to be the main actor in their own decision to return. 
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6 Conclusions 

 

The AVRR framework claims that these programs are designed to provide migrants in irregular 

situations with a humane and dignified option for returning to their country of origin. At the 

same time, the framework holds a promise that it will solve the issue of illegal stay which is 

the main problem painted by the EU migration policy.  To solve the problem of irregular 

migration and fulfill the main aim of the EU migration policy, the returns of irregular migrants 

must be sustainable. In order to be sustainable, the return needs to be voluntary and intentional, 

and they must be based on the migrant’s willingness to return. Otherwise, the return might lead 

to unsuccessful reintegration in the destination country and most likely, to the decision to 

migrate again. Such situations cannot be perceived as sustainable.  Furthermore, the analysis 

of the AVRR framework as well as the analysis of the practice of these programmes have 

brought up some concerns regarding the question of the protection of the human rights of 

irregular migrants. The fact that the policy claims to respect the human rights of the migrants 

does not on its own yet mean that the policy would do so in practice. 

 

In this thesis, I have highlighted the main issues that raise concerns about the ethical aspects of 

the AVRR. The main issue rising concern is the unequal power relation between the migrant 

and the state, which leads to a situation in which the migrant who has been issued with an order 

to leave EU territory, cannot be an independent agency making a genuinely free choice to leave 

voluntarily. This logic can be detected within the case law regarding AVRR as well as the 

multidisciplinary research analysed in this thesis. This thesis has failed to offer practical 

recommendations on how to improve or change AVRR. In fact, this thesis has only offered a 

critique of the AVRR and questioned the current trends of the European migration governance. 

Most of the critique presented in this thesis is based on ideological and theoretical deliberation 

on the importance of respect for human dignity and the universal nature of the humanity of the 

most vulnerable ones in European society. It is essential to consider if the way that society 

accepts to treat the most vulnerable individuals directly reflects the sophistication and humanity 

of the community. I find that a society that highly values human dignity is based on the notion 

of what can be done to one can be done to everyone.  

 

The agenda of this thesis is in fact to evoke discussion and contemplation in the matters of 

treatment of irregular migrants in the European migration governance. It is vital that we 

sometimes find time to question the power structures that have become self-evident parts of 
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the global society. I find that it is critical to explore whether we can accept the fact that in the 

era of the exaltation of universal human rights, there are still legitimate policies and practices 

which position humans in inequal positions based on legal, political, and social constructions. 

However, those constructions are ultimately only abstract concepts, while the human dignity 

of all human beings should be considered tangible and concrete.  
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