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The United States is addressing climate change and has been for some 

time. However, the action taken to date have only slowed, not reversed, 

growth in U.S. emission. The Obama administration has indicated that 

the U.S. will take a more aggressive approach to the issue of climate 

change. The analysis focuses on the potential avenues available to the 

administration. There are several avenues exclusively available to the 

federal government. These include developing a novel greenhouse gas 

regulatory framework through Congress or regulating these gases 

under existing laws. The administration also has the potential to support 

a wide variety of non-federal actions. The analysis also examines the 

various forces and methods used to shape these options. This necessarily 

leads to analysis of avenues completely outside direct influence of the 

administration. In closing, the three major fields of action are weighed to 

determine their most prominent costs and benefits.
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1  Introduction

United States President Barack Obama stands at the crest of massive potential. 
As a result of careful maneuvering, never before has the United States been so 
close to committing to reduce greenhouse gases emissions. In order to grasp the 
unprecedented nature and import of the current political situation, one must fully 
understand the complex mix of political and structural issues at play within the 
American government. 

For the benefit of those unfamiliar with the basic foundations on which the current 
administration builds, the bulk of this publication consists of a broad-based review of 
various aspects of and initiatives within the U.S. political system. Individual sections 
can and should be read selectively based on the needs of the reader.

Many of the limitations and opportunities for action are difficult to understand 
for those standing on the outside looking in. The U.S. political structure must be 
examined and explained to fully understand why some actions are more fruitful 
than others. Chapter 4 reviews these structural aspects in order to establish a basis 
for understanding crucial political choices currently being made. Additionally, 
understanding the present situation and future potential requires a look at history. 
Defining the road forward requires definitions of the current national commitments 
(Ch. 2), the major problem areas that desperately need to be addressed (Ch. 3), and 
the many different roads and innovations currently being used to respond to the 
climate crisis (Ch. 6–12 ). 

The three major inroads to GHG reductions available to the federal government are 
through new laws crafted by the legislature (Ch. 7), regulation of GHGs as pollutants 
by the Environmental Protection Agency (Ch. 6.4.2, 8.2.1), and support for non-federal 
efforts (Ch. 6). The non-federal approach may also be achieved through avenues 
outside of the federal government’s direct control. This includes state efforts, both 
combined (Ch. 9) and independent (Ch. 10); actions taken by cities and towns (Ch. 
11); and non-governmental actions taken through the court system (Ch. 8) or by non-
profit/for-profit actors (Ch. 12). 
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2  U.S. commitment to addressing 
    climate change

As a global community, we have created certain irreversible climate changes. Without 
immediate, concrete action to reduce emissions, we maybe locked into an unstoppable 
spiral.1 In order to prevent the worst consequences, the global community set the 
goal that industrialized countries would reduce emissions to 5% below 1990 levels by 
2012.2 Historically, the United States has chosen not to participate in the global effort 
to meet this goal. However, contrary to popular belief, the United States has already 
taken significant steps to address climate change.

The United States has shown an interest in addressing climate change both 
domestically and internationally. By signing and ratifying the 1992 United Nations 
Framework Convention on Climate Change (UNFCCC), the United States 
demonstrably took a large step forward in this process.3 The treaty is significant 
because it requires the members to take the actions necessary to stabilize greenhouse 
gases at a level that would “prevent dangerous anthropogenic interference with the 
climate system.”4 The convention further requires the U.S. government to submit 
reports to the Conference of Parties (COP) detailing greenhouse gas (GHG) emissions 
caused by human activities and “sinks” for trapping these gases.5 To ensure uniformity 
and transparency, subsequent guidelines detail the standard methods and principals 
guiding the inventory and reporting process.6

1 NAT’L CTR. FOR ATMOSPHERIC RESEARCH, EARTH’S FUTURE CLIMATE (2008)
2 Kyoto Protocol to the United Nations Framework Convention on Climate Change, art. 3(1), Dec. 10, 

1997, 37 ILM 22
3 United Nations Framework Convention on Climate Change, opened for signature May 9, 1992, 1771 

U.N.T.S. 107 (entered into force Mar. 21, 1994) [hereinafter UNFCCC],
available at http://unfccc.int/resource/docs/convkp/conveng.pdf

4 Id. at art. 2
5 Id. at art. 4, sec. 1(a)
6 TASK FORCE ON NATIONAL GREENHOUSE GAS INVENTORIES, 2006 IPCC GUIDELINES FOR 

NATIONAL GREENHOUSE GAS INVENTORIES (Simon Eggleston et al. eds., 2006)
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3  U.S. GHG emissions

3.1

Introduction
U.S. GHG emissions are primarily composed of CO2, most of which comes from 
fossil fuels. Most fossil fuels are consumed in the transportation and electricity 
generation sectors. While recent data indicates that these sectors are reducing fossil 
fuel consumption, the United States continues to emit more GHG each year. Most of 
these reductions are as a result of happenstance, not design. 

3.2

Greenhouse Gases Covered By Agreements
The UNFCCC agreement covers several different classes of GHG. Based on years 
of research across continents and nations, researchers have determined that these 
gases exert the most profound effect on climate change. The gases covered are both 
naturally occurring and man made7 and are measured against CO2 through a system 
developed by the IPCC. While researchers have identified gases that exert an indirect 
influence on global warming,8 the IPCC has not been able to establish a standard 
method for measuring them against CO2. The indirect GHGs are commonly referred 
to as gases of interest but are not subject to the same restrictions as the gases with 
more quantifiable impacts.

A method known as the Global Warming Potential (GWP) measures a given GHG 
against CO2. The GWP is the ratio of the time-integrated radiative forcing from the 
instantaneous release of one kilogram of a gas relative to that of one kilogram of CO2.

9 
The resulting measurements are expressed as teragrams (one million metric tons) of 
CO2 equivalent (Tg CO2 eq.). While different inventories measure a variety of these 
gases, the six GHGs covered by the Kyoto Protocol arguably constitute the gases of 
greatest interest to the global community.10

7 Id. at 1.4 (listing naturally occurring gases as water vapor, carbon dioxide (CO2), methane (CH4), 
nitrous oxide (N2O), and ozone (O3). Gases synthesized by humans include hydrocarbons (HFCs), 
perfluorocarbons (PFCs), and sulfur hexafluoride (SF6))

8 Id. (listing indirect GHGs as carbon monoxide (CO), ammonia (NH3), oxides of nitrogen (NOx), 
sulfur dioxide (SO2), and non-CH4 volatile organic compounds (NMVOCs))

9 LENNY BERNSTEIN, ET AL., FOURTH ASSESSMENT REPORT, CLIMATE CHANGE 2007: 
SYNTHESIS REPORT 36 (Abdelkader Allali et al. eds., 2007), 
available at http://www.ipcc.ch/pdf/assessment-report/ar4/syr/ar4_syr.pdf 

10 The Kyoto Protocol covers CO2, CH4, N2O, HFCs, PFCs, SF6.
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The Environmental Protection Agency (EPA) and the Energy Information 
Administration (EIA) compile yearly statistics and analysis of U.S. GHG emissions. 
The most recently published data covers the emissions of two years previous due to 
the delay in compiling the data. However, the most recent submissions can be found in 
certain databases and analyses of these most recent data are available for specific sectors.

3.3 

Trends in emissions
The trends that have emerged from the data indicate that U.S. efforts have fallen 
short of the necessary reductions in total GHG output (Fig. 1). In 2007, total GHG 
emissions from CO2, CH4, N2O, and high-GWP gasses increased 1.4% from 2006.11 
However, the growth of total emissions has slowed over the past several years as a 
result of increases in efficiency and reduced overall demand. Problematically, during 

11 U.S. ENV’T PROT. AGENCY, INVENTORY OF U.S. GREENHOUSE GAS EMISSIONS AND SINKS: 
1990–2007 2–1 (2009) [hereinafter EPA 2009 INVENTORY],
available at http://epa.gov/climatechange/emissions/downloads09/InventoryUSGhG1990-2007.pdf 

Figure 1. U.S. Emissions of Greenhouse Gases, Based on Global Warming Potential, 
1990-2007, Source: Energy Info. Admin.,U.S. Dept. of Energy, Report No. DOE/EIA-0573 (2007) 
tbl. 1 (2009)
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Figure 2. Composition of Total U.S. GHG Emissions by Percentage (2007), Source: U.S. 
Env’t Prot. Agency, Inventory of US Greenhouse Gas Emissions and Sinks: 1990-2007, 2-2 to 2-3 
(2009)

Figure 3. CO2 Emissions from Fossil Fuel Combustion by Fuel Type and Sector (2007), 
Source: U.S. Env’t Prot. Agency, Inventory of US Greenhouse Gas Emissions and Sinks: 1990-2007, 
3-3 to 3-4 (2009)

that same period, CO2 alone increased 1.8%.12 In 1990, CO2 accounted for 77% of the 
total GWP-weighted emissions, and by 2007 this had increased to 81.2% (Fig. 2).13

3.4 

Sector specific emissions
The U.S. transportation and electricity generation sectors consume the largest amount 
of fossil fuel energy (Fig. 3).14 Residential and commercial sectors create a demand 
for energy, which is in turn met through distant generation and transmission. Some 
of this demand is met by onsite energy generation, and therefore these sectors are 
responsible for some direct emissions. Industrial emissions are largely due to onsite 
generation. Both residential and commercial demands for distant generation have 
continually risen while industrial demand has leveled off.15 The transportation

12 Id. at 2–2
13 Id. at 2–1
14 Id. at 2–9
15 Id. at 3–10
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sector relies most heavily on direct consumption of petroleum products. In 2007, 
passenger cars and light duty trucks accounted for 61% of the GHGs emitted from 
the transportation sector.16

3.5 

Fossil fuel impact on emissions
Fossil fuels supply 85% of U.S. energy.17 Historically, burning fossil fuels has had 
the largest effect on changes in GHG emission trends. Burning fossil fuels releases 
tremendous quantities of CO2. Emissions of energy-related CO2 alone account for 
80% of the nation’s total GHG emissions.18 The leading factor in the overall increase 
is the tremendous 21% growth of emissions of CO2 from fossil fuel combustion from 
1990–2007. Projections indicate that this will only continue. The increase will be due 
primarily to newly built or expanded coal-fired power generation facilities.19

Coal supplies roughly half of U.S. electricity (Fig. 4) and is responsible for a 
staggering four-fifths of the carbon emissions from energy production.20 However, 
in 2008, the Department of Energy, National Energy Technology Laboratory permitted 
22,236 megawatts in new coal-fired capacity building projects to go forward.21

16 Id. at 3–13
17 Id. at 2–7
18 ENERGY INFO. ADMIN., U.S. DEPT. OF ENERGY, REPORT NO. DOE/EIA-0573 (2007), EMISSIONS 

OF GREENHOUSE GASES IN THE UNITED STATES 2007 14 (2008) [hereinafter EIA 2008 GHG Report]
19 ENVIRONMENTAL INTEGRITY PROJECT, THE CALM BEFORE THE STORM? 1 (2009) (indicating 

the future increase in emissions as a result of ongoing coal-fired power generation infrastructure 
expansion)

20 EIA 2008 GHG REPORT, supra note 18, at 20
21 ERIK SHUSTER, NAT’L ENERGY TECH. LAB., TRACKING NEW COAL-FIRED POWER PLANTS  

18 (2009)

Figure 4. Net Generation by Energy Source, 2006 through 2008, Source: Energy Info. 
Admin.,U.S. Dept. of Energy, Report No. DOE/EIA-0226 (2009/07) tbl. 1.1.A, 1.2 (2009)
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3.6

Distribution of emissions
Sources of GHG are not uniformly distributed among the states. Some states are more 
heavily invested in infrastructure to support fossil fuel exploitation. Several factors exert 
strong influence on the state’s energy use and lead to heavy reliance on cheap means to 
meet demand. These include weather, availability of energy sources, and population 
distribution. This is due in part to regional access to specific types of power generation 
and limitations on transportation. Others states have simply chosen to invest in fossil 
fuel resource exploitation, which makes them more vulnerable to emission reductions. 
This vulnerability is not an absolute limitation on action. Several states, including 
California, have chosen to address climate change regardless of heavy reliance. 

Southern states have much warmer climates than those in the North. Summer in 
the South creates an increased demand for energy to regulate indoor temperature. 
The same is true for Northern winters. These differences are well documented and 
thoroughly analyzed.22 Perhaps less obvious is the fact that a range of factors have 
lead to heavy investment in cheap, but carbon intensive, energy production systems. 

Texas is an excellent example. The Texan economy would probably be crippled by 
stringent GHG regulation due to its heavy reliance on transportation, the massive 
statewide demand for energy, and the historic stance of state leadership on climate 
change. As with the nation, electricity generation and transportation are the two 
largest sources of GHG in Texas. However, Texas is extremely dependant on these 
sectors for several reasons. Texas has a larger geographic area than some major 
industrialized nations such as France and Spain,23 and its development and settlement 
is diffuse in nature.24 Yet Texas has not made any attempt to develop mass transit. As 
a result, private transportation is integral to the modern Texan economy. 

The state also produces an enormous amount of electricity to feed what is the fifth 
largest energy consumption rate in the nation.25 The majority of the energy produced 
in the state comes from fossil fuels. The combination of these factors makes Texas the 
largest producer of GHGs in America. In 2008, Texas accounted for 261 million tons of 
CO2.

26 Texas has also placed at the top of the list for increased CO2 emissions over the 
past 5 and 10 years.27 As a result of leadership decisions, in 2008 Texas emitted nearly 
twice as much CO2 from power plants as any other state in the entire nation. While 
the rest of the United States struggles to come to grips with climate change, Texas is 
locked into an infrastructure that will clash with any federal climate initiatives.

That is not to say that Texas and its citizens are not compelled to act. The state leads 
the nation in wind energy production, and will most likely continue to do so.28 Also, 
the city of Austin has chosen to move forward in addressing climate change, even 
without a climate action plan from the state legislature. Austin has set aggressive goals 

22 U.S. DEPT. OF STATE, FOURTH CLIMATE ACTION REPORT TO THE UN FRAMEWORK 
CONVENTION ON CLIMATE CHANGE, 7,8 (2006) [hereinafter 4TH CAR],
available at http://www.state.gov/g/oes/rls/rpts/car/ 

23 U.S. Cent. Intelligence Agency, The World Factbook: Country comparison by area (2009)
https://www.cia.gov/library/publications/the-world-factbook/rankorder/2147rank.html 

24 Matthew Philips, The CO2 State, NEWSWEEK, Feb. 28, 2008,
http://www.newsweek.com/id/116784  

25 ENERGY INFO. ADMIN., U.S. DEP’T OF ENERGY, DOE/EIA-0214(2006) STATE ENERGY 
CONSUMPTION ESTIMATES 1960 THROUGH 2006 14 (2008) [hereinafter STATE CONSUMPTION 
ESTIMATES],
available at http://www.eia.doe.gov/emeu/states/sep_use/notes/use_print2006.pdf 

26 ENVIRONMENTAL INTEGRITY PROJECT, supra note 19, at 2
27 Id. at 2,3
28 STATE ENERGY CONSERVATION OFFICE, TEXAS WIND ENERGY (2007) 
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to reduce its contribution to climate change.29 And while the Texas legislature has yet 
to embrace the reality of human-driven climate change, it appears to be awakening to 
the future impact and potential for growth that climate change poses.30

Texas’s neighboring state of Oklahoma is one of the nation’s top producers of natural 
gas.31 It also ranks in the top ten states for petroleum refining capacity. Coal and natural 
gas fired power plants provide the overwhelming majority of the state energy needs. 
Change the state’s infrastructure would devastate the economy as it currently stands. 
Clearly, Oklahoma would need heavy federal support to ensure a sustainable economy.

California is an example of an economy in transition. The state consistently 
ranks as one of the country’s highest producers of GHGs.32 In 2006, California’s 
transportation and commercial sectors had the onerous title of first in the nation 
for energy consumption.33 The state ranked second in overall energy consumption. 
The state’s citizens and political leadership have recognized these factors as issues 
of local, national, and global importance. Over the past several years, the state has 
instituted caps on GHG emissions, entered into regional cap-and-trade agreements, 
and instituted a vast range of initiatives to transition their economy to a sustainable 
one. As a result, the state will likely integrate smoothly into a fossil fuel restrictive 
regime despite being one of the nation’s worst emitters.

Finally, both state and federal government infrastructure are massive energy 
consumers.34 The federal government is the single largest consumer in the entire 
world. The state governments are a close second.

3.7 

Effect of economy on emissions
Preliminary information indicates that the 2008 emissions of CO2 have dropped 
commensurate with the recent economic downturn.35 History has shown that factors 
that restrain the U.S. economy are beneficial in terms of GHG emissions.36 The most 
recent numbers indicate that as of 2009 the U.S. Gross Domestic Product (GDP) is 
continuing to shrink.37 This will undoubtedly result in at least a temporary reduction 
in GHGs. However, an important point to consider is the long-term effect of recession 
on emission levels. The long-term effect of depressed growth on GHG emissions may 
not be favorable.38

The United States recently experienced a drop in CO2 emissions after 2005.39 
Unfortunately, subsequent increases returned the total to just below the 2005 levels 
in 2007. Recent indications are that this upward spike is again reversing. In 2008, 
energy-related CO2 emissions decreased 2.8% due primarily to a large downward 

29 ESTER MATTHEWS,  AUSTIN CLIMATE PROTECTION PLAN AND ACTION ITEMS: REPORT TO 
AUSTIN CITY COUNCIL 3 (2008) (detailing progress on actions taken towards the goal of making the 
city carbon neutral by 2020)

30 Phillips, supra note 23
31 ENERGY INFO. ADMIN., U.S. DEP’T OF ENERGY, STATE ENERGY PROFILE-OKLAHOMA 1 (2007)
32 EPA 2009 INVENTORY, supra note 11, at 2–3
33 STATE CONSUMPTION ESTIMATES, supra note 26
34 OFFICE OF MGMT. AND BUDGET, infra note 217, at 22
35 ENERGY INFO. ADMIN., U.S. DEP’T OF ENERGY, U.S. CARBON DIOXIDE EMISSIONS FROM 

ENERGY SOURCES 2008 FLASH ESTIMATE 2 (2009) [hereinafter EIA 2008 FLASH ESTIMATE]
36 4TH CAR, supra note 23, at 9 
37 U.S. DEPT. OF COMMERCE, BUREAU OF ECON. ANALYSIS, GROSS DOMESTIC PRODUCT: 

FIRST QUARTER 2009 3 (2009)
38 NEBOJSA NAKICENOVIC ET AL., IPCC WORKING GROUP III, SPECIAL REPORT ON EMISSIONS  

SCENARIOS 3.3.5 (Nebojsa Nakicenovic et al., eds., 2000)
39 EIA 2008 GHG REPORT, supra note 18, at 2
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trend (5.2%) in the transportation sector.40 Another major factor affecting the decrease 
is the drop in gross electrical output of ~3.2%.41 However, there are indications that 
this respite is only temporary. Ultimately, total emissions are projected to increase 
approximately 15% between 2009 and 2030.42

3.8 

Attempts to address emissions
The United States has experimented with different methods to reduce CO2 emissions. 
National policy currently focuses on reducing overall GHG intensity.43 GHG intensity 
is measured as metric tons of CO2 equivalent (MTCO2e) emitted per million dollars of 
GDP. This measurement is more accurately described as increased efficiency, not the 
necessary reduction of carbon emissions. More directly, it is a way of excusing policy 
directed at maintaining the status quo while creating the appearance of action. The 
evidence is in the numbers. In 2007, the United States increased emissions by 1.4% 
even though during the same period intensity improved by 0.6%.44 The United States 
is well on the way to meeting the empty Bush-era goal of reducing intensity by 18% 
from 2002 levels in 2012. 

Decreasing energy intensity through voluntary programs and incentives has not 
achieved reductions, but have increased efficiency. Increased efficiency is an excellent 
method of achieving reduced demand but is not effective at reducing total emissions. 
Efficiency efforts are best utilized as a step in transition away from fossil fuel industries. 
They are especially important in commercial and residential sectors due to the potential 
to stabilize demand and allow time to develop sustainable infrastructure.

Voluntary programs have not restricted emissions of enough of the GHG-producing 
sectors to create real gains. Several voluntary programs have been very successful. 
The ENERGYSTAR appliance efficiency program is an excellent example.45 However, 
regardless of the success or failure of such programs, the U.S. continues to emit more 
GHGs each year. Restructuring voluntary programs, enacting mandatory reduction 
programs, or regulating the GHG emissions as pollutants may hold the key to lowering 
U.S. GHG emissions within a meaningful timeframe. However, there are significant 
barriers to any one of these actions.

3.9 

Conclusion
The United States cannot reduce GHGs without forceful and immediate action to 
address coal-fired electricity production and personal transportation. To achieve national 
reductions within a relatively short time period, the demand for electricity must decrease. 
This can be achieved by increasing efficiency in the commercial and residential sectors.

In the interest of economic survival, several states will work to prevent national 
GHG restrictions. Meaningful national reduction will be difficult, if not impossible, 
to achieve without including all states in restriction efforts. 

40 EIA 2008 FLASH ESTIMATE, supra note 35, at 3,8
41 ENVIRONMENTAL INTEGRITY PROJECT, supra note 19, at 1
42 ENERGY INFO. ADMIN., U.S. DEP’T OF ENERGY, DOE/EIA-0383(2009), U.S. DATA PROJECTIONS, 

FORECAST & ANALYSES: CARBON DIOXIDE EMISSIONS BY SECTOR AND SOURCE (2008),
available at http://www.eia.doe.gov/oiaf/aeo/excel/aeotab_18.xls 

43 EIA 2008 GHG REPORT, supra note 18, at 2
44 Id.
45 CLIMATE PARTNERSHIPS REPORT 2007, infra note 151, at 2 (noting the program prevented 78 

MMTCe in 2007)
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4  Structure of the United States and 
    resulting limitations to the power of 

the federal and state governments46

4.1 

Introduction
The U.S. government creates both opportunities and barriers in the struggle to address 
climate change. No one branch within the federal government is free to take the 
necessary actions. Additionally, no state can unilaterally change policy in certain 
areas covered by the federal government. However, this does not mean that action 
is impossible. It only means that the process is far more complex than the present 
need dictates.

4.2 

Federal structure: Overview
The United States consists of a tripartite federal government imbued with limited 
authority over the constituent states it connects. The three federal branches are the 
executive, legislative, and judicial (Fig. 5).

4.3

Checks and balances within the federal structure
The federal system is one of checks and balances. Several powers are granted exclusively 
to the executive, but many executive actions require legislative approval or action. The 
both executive and legislative actions can be challenged before the judiciary.

4.3.1 

Executive branch

The executive branch is primarily composed of federal executive departments 
collectively called the Cabinet. These departments are the primary authority in specific 
areas of federal governance, such as affairs of state, agriculture, commerce, energy, and 
so forth. Within the departments are agencies tasked with administration of subareas. 
The office of the executive directs the departments through budgetary control and 
appointment of leadership. These decisions are balanced by a Congressional approval 
process.

46 U.S. DEPT. OF STATE, THIRD CLIMATE ACTION REPORT TO THE UN FRAMEWORK 
CONVENTION ON CLIMATE CHANGE, 11–13 (2006) [hereinafter 3RD CAR] (providing further 
information about the U.S. government structure)
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The president has the ability to issue executive orders. These orders, usually 
addressed to administrative agencies within the Cabinet, are primarily used to direct 
the execution of enacted laws. Executive orders can be quite controversial for several 
reasons. First, the Constitution does not clarify the extent of power that can be wielded 
through these orders.47 Second, the orders can be extremely powerful and exert an 
effect similar to a Congressional law. Several presidents have exerted huge amounts 
of power through executive orders.48 The judiciary can overturn executive orders if 
they are clearly outside of Constitutional bounds. However, Congress can overturn 
less extreme exercises of executive power. Further, Congress must have a two-thirds 
majority to prevent the president from vetoing the action to overturn the order. Finally, 
subsequent presidents have the ability to rescind previous executive orders.

4.3.2 

Judicial branch

The U.S. Supreme Court heads the judicial branch of the federal government. The 
courts of greatest import to the issue of climate change are the so-called Article III 
courts. These are the Supreme, appellate, and district courts. The federal court system 
is one of limited authority and is only allowed to exert jurisdiction over certain 
cases. Some specific areas, fundamental to federalism, are reserved for the exclusive 
jurisdiction of the federal courts.49 One of the major benefits of federal court actions 
is that they can exert binding effect over larger areas than state courts. The federal 
Supreme Court can exert binding effect over all of the federal courts in the land, and 
depending in the subject of the suit, may preclude state courts and legislative bodies 
from ruling on the issue altogether. However, bringing an action in federal court is 
not always possible and limited to certain types of cases and parties.

47 U.S. CONST. art. 2, §§ 1, 3 (granting the president an undefined ”executive power” and the ability to 
”take Care that the Laws be faithfully executed”)

48 Executive Order no. 13233, 66 Fed. Reg 56,025 (Nov. 5, 2001) (protecting presidential documents from 
public disclosure), Executive Order 9066, 1942 WL 4050 (rescinded by 10 Fed. Reg. 53 (Dec. 17, 1944)) 
(authorizing the internment of Japanese-Americans into concentration camps) 

49 For example, the federal court sits as the ultimate arbitrator and interpreter of the countries’ laws and 
constitution.
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4.3.3 

Legislative branch

The legislative branch, commonly referred to as Congress, is composed of two 
elected branches that serve as the voice of the people. The House of Representatives 
is composed of representatives from each state, the number of which is proportional 
to the population of the state they represent. The Senate is composed of two senators 
for each state. These two bodies balance the power of the individual states against 
each other. They also serve to balance the power of the executive. For instance, the 
Constitution requires the president to have approval of two-thirds of Congress in 
order to enter into an international treaty, such as the Kyoto Protocol.50 Another 
example is the process by which laws are formed. Both branches of Congress must 
agree on a draft of a law before the executive can sign it. The executive can only 
request that a law be drafted and agreed upon. A final example is the process of 
budgetary allocation. The President drafts proposed yearly allocations to all of the 
departments within the executive branch. The House and Senate then separately 
analyze the budget and either approve it or suggest changes. Big changes at the 
executive’s direction require the support of both legislative branches and are therefore 
necessarily difficult.

4.3.4 

State authority and the limit of federal power

The states retain all powers not specifically granted to the federal government in the 
U.S. Constitution.51 The states govern in areas where they have “traditionally” done 
so. For example, the federal government can only recommend that states adopt the 
federal building efficiency standard and require that they review their standards 
periodically. The reach of federal power is hotly debated and has been central to the 
American political debate since the revolution.52

The system is also fundamentally based on granted power. In most cases, both 
state and federal governments must have both statutory and constitutional authority 
in order to take governmental action. Generally, the government cannot legally act 
unless a law is in place and supported by constitutional authority.

4.4 

State government
State structures vary widely but are basically similar to the federal system. Individual 
states may choose to have a single branch in the state legislature. Some court systems 
have no intermediate appellate court between the state trial court and the state’s 
highest court. Regardless, the system of making laws and balancing the executive’s 
(governor’s) power is much the same.

Each state also has a system of courts. As in the federal courts, these can serve as 
the means to evaluate and challenge actions taken by the respective political bodies. 
The limitations and the power of the courts are further examined later.

50 U.S. CONST. art. 2, § 3.
51 U.S. CONST. amend. X (limiting the power of the federal government to the grants found in the 

constitution)
52 Thomas E. Woods, What State Rights Really Mean, TENTH AMENDMENT CENTER, July 6, 2009, 

available at http://www.tenthamendmentcenter.com/2009/07/06/what-states-rights-really-mean/
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4.5 

The result of overlapping state and federal laws

4.5.1 

Federal supremacy

Federalism is a struggle against the bounds of power. In certain circumstances, state 
laws regulating certain GHGs can be preempted by federal action. States cannot act 
in an area that has been designated as federal.53 In a situation where a state statute 
conflicts with a federal statute, the federal statute prevails. A state statute cannot 
make complying with a federal standard impossible. Finally, state statutes are also 
void if they are an obstacle to the “accomplishment and execution” of a federal law.54

The “state versus federal” struggle is evident in the climate change arena. The Clean 
Air Act (CAA) is federal legislation that regulates air pollution.55 Because the federal 
statute does not regulate CO2, a state program addressing CO2emissions would not 
necessarily violate it. However, challenges are possible under recent expansion of the 
CAA’s scope. Depending on the structure of federal action controlling CO2, existing 
state or regional programs could be obliterated.56

Another example of this struggle is the appliance efficiency standards set by the 
Department of Energy.57 Rhode Island’s early attempts at setting appliance standards 
place this concept in sharp focus. In 2005, the Rhode Island legislature set standards 
for twelve appliances.58 The following year, the federal Energy Policy Act preempted 
the regulation of nine of them. In 2006, the state legislature attempted to regulate a 
further eight appliances, only to have one of them preempted the following year by 
the federal Energy Independence and Security Act of 2007.

4.5.2 

Federal control over commerce

Under certain circumstances, states cannot stop other states with different emission 
standards from selling cheap electricity in their borders. However, this may run 
afoul of constitutional restrictions on state actions.59 States cannot restrict commerce 
between themselves and other states. For example, power generators and utilities 
can sell “products” across state lines. This creates unique problems for states with 
mandatory emissions caps bordered by states without such restrictions. 

53 U.S. CONST. art. 6, § 2 (giving the federal government supremacy over the states and requiring the 
states not to take actions that would circumvent or impede the exercise of federal power)

54  Edgar v. Mite Corp., 457 U.S. 624, 631–632 (1982)
55  Clean Air Act, 42 U.S.C. §§ 7401–7671q (2006)
56  MEGAN MCGUINNESS & DENNEY ELLERMAN, THE EFFECTS OF INTERACTIONS BETWEEN 

FEDERAL AND STATE CLIMATE POLICIES 21–34 (The Center for Energy and Environmental Policy 
Research) (2008) (exploring different scenarios for state and federal overlap), 
available at http://web.mit.edu/ceepr/www/publications/workingpapers/2008-004.pdf 

57 OFFICE OF ENERGY EFFICIENCY AND RENEWABLE ENERGY, U.S. DEP’T OF ENERGY, What 
Are Appliance Efficiency and Standards in the States?, available at http://apps1.eere.energy.gov/
state_energy_program/topic_definition_detail.cfm/topic=101  

58 Energy and Consumer Savings Act of 2005, R.I. Gen. Laws § 39-27-1 to -9 (2008), amended by S. 2844 
(2006)

59 U.S. CONST. art. 1, § 8, cl. 3. (empowering the federal government to regulate commerce between states 
and with foreign powers)
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4.5.3 

Federal control over large multistate and international agreements

States are prevented from entering into mandatory emission reduction agreements, 
such as GHG reductions, with foreign powers.60 Foreign policy is exclusively federal, 
specifically so for international agreements. States cannot legislate in a manner that 
would obligate them on an international level. Also, any action between states that 
enlarges their power with respect to the federal government is not allowed. However, 
general expressions of intent are permissible. 

4.6 

Conclusion
The general exercise of federal power is constrained by a system of checks and 
balances. Each body serves as a “brake” to the actions of the other. Any actions taken 
by the federal government must be approved by each of the three parts in order to 
work.

The federal government’s power over the states is limited to the specific grants 
found in the Constitution. States retain all of the authority that is not granted to the 
federal government. Each state is free to experiment with climate change policy. 
However, due to the restriction of the Constitution, state initiatives are best if they 
are voluntary, domestic, and unenforceable against other states or countries. 

60 U.S. CONST. art. 1, § 10. (preventing the states to enter into agreements with foreign powers or other 
states without the consent of Congress)
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5  Federal support for 
    climate change science

5.1 

Introduction
Advancements in climate science represent the bulk of U.S. actions to address climate 
change. Future advancements in responding to climate change will no doubt build 
on the foundation laid by these programs. Several of these programs were initiated 
by previous administrations often perceived as unreceptive to the climate crisis. 
However, these actions, while not flawless, have proven to be fundamental to current 
U.S. posture.

5.2 

Climate science programs
The Obama Administration’s actions are not the only evidence of America’s 
commitment to addressing climate change. In a general sense, the U.S. federal 
government has historically expressed its interest through a stalwart dedication to 
climate science. 

As far back as 1990, President George H.W. Bush and Congress enacted legislation 
to address climate change’s pending danger. The Global Change Research Act of 
1990 established a framework for synthesizing and reporting scientific information 
about climate change.61 The creation of the multi-agency U.S. Global Change Research 
Program (USGCRP) constituted the main working portion of the Act. While some 
presidents have used this dedication as an excuse for not undertaking necessary 
action, the benefit of these investments have been felt both nationally and globally. 
Moreover, the United States has invested more than any other nation in climate 
change and global change research. In 2007, the USGCRP estimated a total 20 billion 
dollars in funding.62 The USGCRP led the documentation and characterization of 
many fundamental aspects of the world’s current knowledge of climate change. 
These monumental efforts were achieved through collaboration with other national 
and international programs.

President George W. Bush (hereinafter President Bush), often maligned for his 
approach to climate change, offered the current government valuable tools with which 
to forge progressive decisions. Through his efforts, President Bush helped reduce 
much of the uncertainty surrounding some of the central issues in climate change 
and ultimately informed the debate on climate-related risk.63

61 Global Change Research Act of 1990, PL 101-606, 104 Stat 3096-3104 (1990) 
62 See http://www.climatescience.gov/about/default.htm 
63 Climate Change Science Program & Subcommittee on Global Change Research, Our Changing 

Planet: The Climate Change Science Program for Fiscal Year 2009 2 (2008)
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In 2001, President Bush established two research programs to further advance 
the study of climate change. The first, called the Climate Change Research Initiative 
(CCRI), focused on a comprehensive approach to climate change science. The program 
was initiated to streamline and supplement USGCRP efforts by focusing on ways to 
reduce uncertainties and identify priority areas for investment.64 The second program, 
the National Climate Change Technology Initiative (NCCTI), focused on emerging 
technologies. These programs developed the science and technology background to 
inform short-term policy decisions. 

In 2002, President Bush reorganized the USGCRP and subsequently developed 
a new management structure in the executive branch. This took the form of the 
Cabinet-level Committee on Climate Change Science and Technology Integration 
(CCCSTI). This Committee received an impressive $4.5 billion annually to facilitate 
two multiagency programs: the Climate Change Science Program (CCSP) and the 
Climate Change Technology Program (CCTP). These programs link the efforts of the 
CCRI with the USGCRP and coordinated the efforts of thirteen agencies to develop 
climate change solutions. The CCSP’s efforts still serve as the authoritative basis for 
political decisions regarding climate change. The CCTP’s efforts have helped guide 
decisions about the feasibility of proposed solutions. 

The programs are not without controversy. The 2002 reorganization placed the 
executive branch in a position from which it could exert much influence over the 
decision-making process. A report by the Government Accountability Project cited 
several instances where the Bush Administration interfered with the dissemination 
of scientific information by delaying or changing reports from the governmental 
organizations responsible for climate change science.65 The Bush Administration 
interfered primarily when report findings were contrary to the Administration’s 
policies or political positioning. The CCSP is directly cited as one of the organizations 
whose findings were altered. 

5.3 

Undue influence of private interests in 
previous U.S. policy formation
The Energy Policy Act of 2005 is another contentious Bush-era law.66 This Act 
covers some of the “hot topics” of current U.S. climate strategy, including state and 
federal building efficiency standards; residential and commercial product efficiency 
standards; electric and natural gas utility efficiency studies; renewable energy 
programs pertaining to geothermal and hydro power; carbon capture and storage 
efforts for the oil and natural gas industry; alternative fuel vehicles; and an vast 
array of research into GHG-reducing technologies and practices. This Act created the 
foundation for many current-day projects 

However, the Act is heavily tainted with projects that served to undermine the 
benefits derived from the climate-conscious activities, which may be due to its 
controversial and unduly secretive formation process under the National Energy 
Policy Development Group (NEPDG) chaired by Dick Cheney. The controversy 
centered on the legislation’s subsidies for fossil fuel industries, even though evidence 
clearly showed such a policy would be unsustainable. A subsequent investigation 
ended in an order affirming the secrecy around the policy formulation committee. 

64 Donald L. Evans, The U.S. Climate Change Research Initiative (CCRI): Survey Of Research Strategies 
To Reduce Scientific Uncertainties (2001)

65 TAREK MAASSARANI & JAY DYCKMAN, REDACTING THE SCIENCE OF CLIMATE CHANGE: 
AN INVESTIGATIVE AND SYNTHESIS REPORT (2007)

66 Energy Policy Act of 2005, Pub. L. No. 109-58, 119 Stat. 594 (2005)
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However, publicity and the resulting public outcry eventually confirmed what many 
saw as obvious: the policy was formulated under the guidance of several major fossil 
fuel industry giants.67

The current plight of the vehicle manufacturing industry reveals the potential for 
change. For many years, this industry was able to prevent change in the Corporate 
Average Fuel Economy standards.68 However, recent financial difficulties requiring 
a government bailout reversed the power structure. The government finally had 
leverage over the industry instead of vice versa. This allowed a successful push to 
change the standard.69 Subsequent actions in a variety of fields are seeking to dislodge 
vested fossil fuel interests from the political process. 

5.4 

Conclusion
The United States has made valuable contributions to the global climate science 
community. However, going forward, the United States must act with integrity to 
ensure these past efforts are regarded as beneficial. Regardless of a tainted past, U.S. 
climate science programs are providing fundamental data and opening the door to 
a vast range of solutions to climate change.

67 Michael Abramowitz & Steven Mufson, Papers Detail Industry’s Role in Cheney’s Energy Report, 
WASHINGTON POST, July 18, 2007

68 JACK DOYLE, TAKEN FOR A RIDE: DETROIT’S BIG THREE AND THE POLITICS OF POLLUTION, 
239 (2000)

69 Green Car Congress, infra note 125
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6  Possibilities in the federal 
    executive branch

6.1 

Introduction
The executive office could potentially lead federal actions to address climate change. 
As previously noted, the U.S. political structure limits the power that the executive 
wields, but the office is far from impotent70 and the Obama Administration intends 
to address climate change in a meaningful manner.71

6.2 

The 44th U.S. President, Barack Hussein Obama
President Barack Obama has enjoyed a high level of public support well into his 
first term.72 He has consistently stated that he intends to use his presidency to create 
unprecedented change. This ideal received continued attention far into his first term 
and one can assume that it is more than simple campaign rhetoric. The only remaining 
issue is whether his proposed changes are politically feasible. 

6.3 

Goals expressed and supported by the president
President Obama has declared his commitment to creating a 21stCentury clean 
energy economy. He considers the current economic recession to be an opportunity 
to develop a stronger, more prosperous economy by integrating “green” ideals.73 The 
President has also said he wants the United States to become the leading exporter of 
clean energy technology.

The President also intends to reach a 25% energy efficiency improvement goal for 
federal buildings.74 The federal energy footprint is to be further reduced by replacing 
the federal transportation fleet with hybrids and electric cars. This change will likely 

70 See http://www.whitehouse.gov/our_government/executive_branch/
(listing the parts of the cabinet, their duties, and overall budgets)

71 President Barack Obama, Remarks by the President at the National Academy of Sciences Annual 
Meeting (Apr. 27, 2009)

72 CNN Opinion Research Corp., Opinion Research Poll 2 (2009)
http://i.cdn.turner.com/cnn/2009/images/07/08/rel10j.pdf 
(showing a 61% approval rating, down from 76% at the beginning)

73 Andrzej Zwaniecki, Obama Sets Bold New Principles for U.S. Energy, Climate Policies, America.gov, 
25 January 2009

74 Exec. Order No. 13,423, 72 Fed. Reg. 3919 (Jan. 26, 2007) (similar Bush era federal efforts to increase 
efficiency)



27Reports of the Finnish Environment Institute  25 | 2009

have significant results because the federal government is the single largest energy 
consumer in the world.75

President Obama has also set a goal to weatherize one million low-income family 
homes each year.76 This action would reduce the residential demand for energy and 
simultaneously result in a lowering of homeowner costs. 

The Obama Administration’s most fundamental goal is to reduce carbon pollution 
14% below 2005 levels by 2020 and then 83% by 2050. The President has made it clear 
that cap-and-trade will be integral to achieving these reductions.

The majority of America dares to hope that the President will be able to harness 
the political will to achieve these daring and courageous ambitions. If the President is 
to keep his promises, he must convince the political community to back his efforts.77

6.3.1 

Stimulus package allocations as a means to address climate change

During the recent economic crisis, the Obama Administration took full advantage of 
the stimulus package to advance their climate change agenda. The federal funding 
from the American Reinvestment and Recovery Act of 2009 include necessary 
funding for a transition to a “green” economy.78 However, the allocations raise 
interesting problems. The funds have to be spent within a relatively short period of 
time because the funding is meant to boost the economy in the short-term. Many of 
the agencies do not have the infrastructure to make use of the funds within the time 
period allotted.79

Some of the expenditures most clearly related to climate include a vast array 
of energy infrastructure projects. The large portion of this spending is directed at 
the Department of Energy and its subsidiary agencies.80 For example, $11 billion is 
allocated for a “smart grid,” which is necessary to transition to power generation 
from alternative energy sources. Also, the production of renewable energy capacity 
is slated to receive support in the form of guaranteed loans. Further incentives to 
produce energy from renewable sources come in the form of production tax credits. 
These credits will continue to be offered until 2012–2013, depending on the source.  
Finally, the President made good on a campaign promise to allocate funds to help 
construct five commercial-scale coal fired power plants with carbon capture and 
sequestration technology. 

The Department of Energy received funding for several other research projects 
as well, including $2.5 billion to fund research in energy efficiency and renewables 
with specific attention to biomass and geothermal projects.81 Fossil fuel research and 
project demonstration received nearly $3.5 billion, with specific mention of clean 
coal technologies and carbon sequestration. The additional funding for Carbon 
Capture and Storage is lower in proportion to the increased funding received by 
other alternative energy projects. Another research funding project would allocate $2 

75 OFFICE OF MGMT. AND BUDGET, AN ERA OF NEW RESPONSIBILITY: RENEWING AMERICA’S  
PROMISE 22 (2009), available at
http://www.whitehouse.gov/omb/assets/fy2010_new_era/A_New_Era_of_Responsibility2.pdf

76 Id.
77 James Tulloch, America’s First Green President?, ALLIANZ KNOWLEDGE, Nov. 17, 2008
78 American Recovery and Reinvestment Act of 2009, Pub. L. No. 111-5, 123 Stat. 115 (2009) [hereinafter 

ARRA], 
available at http://www.gpo.gov/fdsys/pkg/PLAW-111publ5/pdf/PLAW-111publ5.pdf 

79 Feather O’Connor Houstoun, The Need for a Stimulus Speed Bump, GOVERNING, Apr. 15, 2009,
http://www.governing.com/column/need-stimulus-speed-bump

80 OFFICE OF MGMT. AND BUDGET, supra note 73, at 63–65
81 ARRA, supra note 76, at 138
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billion towards developing next generation batteries, which are necessary to advance 
alternative energy projects in several sectors, most notably transportation.

To lower the federal energy footprint, the stimulus package includes $11 billion to 
modernize federal buildings82 and $300 million for low or no emission vehicles for 
the federal fleet. 

State and local government infrastructure create a huge demand for energy. The 
stimulus program allocates $6.3 billion to state and local renewable energy and energy 
efficiency projects.83

Some of the spending would benefit the population directly. The $5 billion dollars 
allocated to weatherize low-income housing can be seen as a dual-prong effort in 
infrastructure and social policy.84 Also, $7.5 million is allocated to train a “green” 
workforce that will specialize in renewable energy and energy efficiency.85

Research and development has historically been an American strength. The 
President focused funding to further nurture the field by creating the Advanced 
Research Projects Agency for Energy (ARPA-E), which received $400 million.86 This 
will create the energy research program to investigate high-risk, high-payoff research. 
The structure would be similar to the organization that directed the Apollo space 
project, which resulted in landing the first person on the moon. The Apollo project 
is commonly thought of as the crown jewel of American scientific achievement and 
would set a high bar for energy research. 

The National Aeronautics and Space Administration will continue to play a 
major role in addressing climate change under the allocations of the stimulus bill.87 
It has been allocated $400 million for scientific research missions. It is also tasked 
with undertaking $150 million dollars worth of aeronautics projects including 
development, demonstration, and systems level research related to environmental 
impact mitigation. 

The National Oceanic and Atmospheric Administration, a crucial part of the 
national climate change research efforts, received $800 million to expand research 
efforts and infrastructure.88

Several research projects are directed towards reducing emissions in the 
transportation sector. For example, $300 million is allocated to the EPA to reduce diesel 
emissions through grants and loans to local, regional, state, and tribal authorities.89 
Additionally, nearly 90% of the $21 billion allotted for transportation-related spending 
will go to a variety of public transportation projects.90

6.3.2 

Budget 2010 as a means to address climate change

The Obama Administration built on stimulus package allocations with the 2010 
budget. It allocated money to many of the initiatives mentioned above. Several items 
would help spur a green economy forward and ultimately address climate change. 

Not all of the allocations are “firm” commitments. Projects devoted to ensuring a 
clean energy future are slated to receive $150 billion over the next ten years, starting 

82 Id. at 149
83 Id. at 147
84 Id. at 138
85 Id. at 172
86 Id. at 140
87 Id. at 131
88 Id. at 129
89 Id. at 170
90 Id. at 204
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in 2012.91 Much of these funds are directed to helping families, communities, and 
businesses transition to the clean economy. However, these are to be funded through 
profits generated by a yet to be determined federal cap-and-trade system.

The all-important DOE received budget increases to advance several crucial 
emission reduction fields. Solar energy initiatives received a 45% budget increase. 
This money will be used for projects that reduce the cost of photovoltaics, and also 
for cutting edge solar power technologies, such as Concentrated Solar Power thermal 
storage.92

The Department of the Interior (DOI) received $133 million more than the previous 
year.93 This increase is for climate change projects like sitting renewable energy 
projects on federally held lands; assessing and responding to climate change impacts 
on wildlife; and increasing the oversight of oil and natural gas extraction efforts.

The United States Geological Survey (USGS), an agency of the DOI, is slated to 
receive the lion’s share of this increased funding.94 These projects include expanding 
an already robust climate monitoring system; investigating opportunities for 
renewable generation facilities on federal land; and exploring the potential for carbon 
sequestration in soils and geologic formations. 

The National Oceanic and Atmospheric Administration (NOAA), subsidiary to 
the Department of Commerce, will receive funds to boost already robust and well 
developed climate change research and modeling programs. Also, NOAA is slated to 
receive $1.7 billion to expand its climate sensor and weather satellite capacity.

The DOE’s Office of Science, which conducts high-energy experimentation, has 
double the budget of previous years.95 This is true for the National Science Foundation 
and The National Institute of Standards and Technology as well. Both of these 
organizations conduct research that is crucial to addressing climate change.

An important part of any plan to address climate change will be the registration 
and inventory of sources and emissions. The EPA will receive $19 million to develop 
a national GHG inventory.96 This funding is a crucial step towards realizing a national 
cap-and-trade system.

The budget would also make permanent a research and experimentation tax credit.97 
This will create incentives for private industry to independently fund research.

Not all of the climate change related budgetary allocations are targeted to 
government or private industry.  Farms are due to receive incentives to conserve 
land and reduce the GHG pollution from feeding operations.98

The budget includes some important global policy decisions as well. Global 
adaptation efforts through the State Department received $600 million.99 These 
allocations will go to two World Bank Funds, which will distribute them to developing 
nations. However, this allocation is not without detractors. Only a fraction will go to 
the poorest nations to help them cope with issues like rising sea levels. The bulk of 
it will go to helping “wealthier” developing nations develop low carbon technology. 
Also, the fund has previously been criticized for helping construct coal fired power 

91 OFFICE OF MGMT. AND BUDGET, supra note 73, at 21
92 Id. at 37–39
93 Id. at 77–79
94 Eric Bonetrager, USGS: Climate Change Takes Center Stage in $1.1B Budget Proposal, 

ENVIRONMENT & ENERGY DAILY, May 22, 2009 (noting twenty two million dollars of the 
increased DOI funding for USGS projects)

95 Specific projects for these departments are discussed in detail in section 6.4
96 OFFICE OF MGMT. AND BUDGET, supra note 73, at 100
97 Id. at 21
98 Id. at 22
99 Lisa Friedman, State Department: Global climate budget met with tepid approval, disappointment, 

CLIMATE WIRE, May 8, 2009
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plants in the poorest developing nations. The allocation is an attempt to strike a 
balance between meeting obligations to help those most vulnerable to the impacts of 
climate change, and preventing further exacerbation in the process.

The Obama Administration also indicated that it will address domestic adaptation 
efforts. DOI received an additional $183 million for adaptation and clean energy. As 
previously noted, a large number of states have begun the process of assessing and 
preparing for climate change impacts. The federal government has largely remained 
immobile.100 Federal funding specifically for adaptation marks a significant change 
in this respect. 

Perhaps most heartening are the investments that have been removed from the 
budget.101 These include several decidedly “climate unfriendly” programs authorized 
by the controversial 2005 Energy Policy Act. These projects subsidized fossil fuel use 
and gave oil and gas companies tax preference and mandatory access to research 
and development funding.102 Additionally, funding for nuclear power initiatives was 
severely reduced. The Obama Administration cut funding to the Yucca Mountain 
nuclear waste repository103 and allocated only a sixth of the funding required for the 
Nuclear Power 2010 Program, which was the Bush Administration initiated.104 These 
funding cuts will curb U.S. nuclear capacity and create financial burdens on current 
nuclear programs. 

6.4

Climate change actions in the U.S. Cabinet
Several of the departments and their subsidiary agencies are directly involved in 
climate change issues. Many of these efforts are coordinated under the CCSP and 
CCST. 

6.4.1 

The Department of Energy

The DOE is arguably the most crucial component of the American arsenal in the fight 
against climate change. Energy usage accounts for the overwhelming preponderance 
of America’s GHG emissions. The DOE’s main advancements directly affect the 
science and technology forming the basis of the United States’ response to climate 
change. 

100 ROBERT REPETTO, THE CLIMATE CRISIS AND THE ADAPTATION MYTH 20 (Jane Coppock 
ed., 2008)

101 OFFICE OF MGMT. AND BUDGET, TERMINATIONS, REDUCTION, AND SAVINGS: BUDGET 
OF THE GOVERNMENT, FISCAL YEAR 2010 (2009),
available at http://www.whitehouse.gov/omb/budget/fy2010/assets/trs.pdf 

102 Id. at 47–49
103 Id. at 68
104 Christa Marshall et al., Budget: Renewable industry cheers Obama proposal while coal and nuclear 

jeer, CLIMATE WIRE, May 8, 2009
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The DOE works to support climate change science105 and does so through several 
subsidiary offices and agencies, as well as through selective funding and initiatives.106 
The DOE implements and monitors several voluntary reduction initiatives, including 
the Climate Change Technology Program (CCTP),107 Climate Voluntary Innovative 
Sector Initiatives: Opportunities Now(Vision),108 and 1605b-voluntary reporting of 
GHGs.109

The DOE is also working on improving the nation’s energy infrastructure. 
Selectively modernizing the nation’s electrical transmission network will allow the 
United States to integrate widely dispersed renewable resources, increase building 
efficiency efforts, and distribute electric vehicles on a massive scale.110

Efficiency is frequently noted as a vast low-cost energy resource waiting to be 
tapped.111 The DOE runs several programs focused on “mining” this resource. Under 
the Energy Policy and Conservation Act of 1975 (EPCA), the DOE must establish 
energy efficiency standards for a broad class of residential and commercial products 
by certain dates.112 The DOE also addresses efficiency through funding programs that 
are focused on reducing energy intensity and reducing carbon output from industrial 
sources. Some examples are Save Energy Now and Industrial Distributed Energy.113 
The department is responsible for improving low-income residential weatherization 
programs.114

The DOE intends to increase the amount of renewable energy generation in the U.S. 
energy portfolio. The Geothermal Technologies program is currently implementing 
Enhanced Geothermal Systems research and demonstration for 100,000 Megawatts of 
geothermal energy production capacity by 2050. A range of other initiatives address 
technical and market barriers to the immediate integration of massive quantities of 
solar energy generation into the current system.115 There are similar advancement 
programs for wind and water energy production technologies, and some of the 

105 CLIMATE CHANGE SCIENCE PROGRAM & THE SUBCOMMITTEE ON GLOBAL CHANGE 
RESEARCH, OUR CHANGING PLANET: THE U.S. CLIMATE CHANGE SCIENCE PROGRAM 
FOR FISCAL YEAR 2007 236–239 (2006) [hereinafter CCSP REPORT 2007]

106 Office of Biological and Environmental Research, working on climate change modeling, climate 
forcing, and climate change response; Climate Change Research program, focusing on research 
in Climate and Hydrology, Atmospheric Chemistry and Carbon Cycle, Ecological Processes, and 
Human Interactions; Office of Policy and International Affairs (OPIA), primarily responsible for 
implementing and assessing climate change efforts related to energy; Office of Fossil Fuel Energy, 
focused increase the efficiency of fossil fuel systems and carbon sequestration; Office of Electric 
Delivery and Energy Reliability, responsible for the national energy transmission infrastructure; 
Energy Information Administration (EIA), responsible for collection and compilation of data about 
the nation’s energy profile; Office of Energy Efficiency and Renewable Energy (EERE), responsible 
for the research, development, and implementation of federal energy efficiency programs; Federal 
Energy Management Program focuses on both efficiency and integrated renewable energy for federal 
infrastructure;

107 The CCTP is the technology transfer program controlled by the cabinet level CCCSTI.
108 This program is a voluntary public-private partnership with energy intensive industries that aims 

to investigate cost effective efficiency improvements while lowering energy intensity.
109 The 1605b program was established in the Energy Policy Act of 1992 and provides a framework 

for GHG reporting. Unfortunately it has received very little attention and only registered the 
emissions of 2,379 projects in 2005.

110 Many of these efforts are funneled through the Smart Grid program. Another pertinent program 
focuses on increasing efficiency throughout the transmission system. Losses throughout the 
current transmission network, though not uniform across the country, account for significant 
losses overall.

111 OFFICE OF ENERGY EFFICIENCY AND RENEWABLE ENERGY, U.S. DEP’T OF ENERGY, 
FISCAL YEAR 2010: BUDGET IN BRIEF (2009) [hereinafter EERE 2010 BUDGET], available at 
http://www1.eere.energy.gov/ba/pba/pdfs/fy10_budget_brief.pdf 

112 Energy Policy and Conservation Act of 1975, 42 U.S.C. 6313(a) (2009)
113 EERE 2010 BUDGET, supra note 105, at 33–34 
114 Id. at 53–54
115 Id. at 37
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renewable energy capacity projects are focused on achieving multiple goals. For 
example, developing Zero Energy homes and buildings links both efficiency and 
renewable energy. Both residential and commercial applications are slated for 2020 
and 2025 respectively.116

6.4.2 

The Environmental Protection Agency

The Environmental Protection Agency (EPA) is without a doubt the most potent 
means by which the President can effect change in regulating GHGs. Interestingly, it 
is a relatively new part of the Cabinet.117 The EPA’s mission is to produce a cleaner, 
healthier environment for Americans. It achieves this mission through developing 
and enforcing regulations; distributing grants; analyzing environmental issues; and 
partnering with states, other agencies, countries, educational institutions, and the 
private sector. 118 The agency works through several programs and offices.119

The EPA runs cooperative programs with states as well as private industry. It 
administers the Clean Energy-Environment State Partnership, a federal-state 
partnership that provides states with the appropriate tools and analyses to develop 
clean energy and efficiency policy.120 Climate Leaders is a partnership program between 
the federal government and industry. This voluntary program allows a company to 
commit to GHG reductions and receive official recordation and recognition through 
the EPA.121

The EPA runs several voluntary and incentive-based reduction programs.122 Some 
examples that have shown positive results include the efficiency labeling ENERGY 
STAR program; the methane state and local partnerships; and the high-GWP industry 
partnership. 

The EPA is responsible for the U.S. GHG Inventory.123 The inventory comprises 
data about GHG producing activities produced by various levels of government 
and private consultants. Some of the numbers are estimated based on overall fuel 
consumption. However, other data is reported directly. Both mobile and stationary 
sources of sufficient size, such as power plants, report all emissions of listed pollutants 
to the EPA. An extremely important part of the reporting involves compiling data for 
regulatory purposes. Data from the worst emitters are published in publicly accessible 
databases.124

116 Id. at 12
117 Jack Lewis, The Birth of EPA, EPA JOURNAL, Nov. 1985,

available at http://www.epa.gov/history/ 
118 See http://www.epa.gov/epahome/whatwedo.htm

(supporting the formation in response to elevated public concern about rampant unregulated pollution)
119 Office of Atmospheric Programs (OAP), running the Clean Air Markets Division, the Climate 

Change Division,  and the Climate Protection Partnership Division; Emissions Factors and 
Policy Applications Center (EFPAC) provides guidance on emission reporting and limits for all 
major pollutants including carbon dioxide; Office of Atmospheric Programs and the Office of 
Transportation and Air Quality compile the GHG data and perform the calculations for estimates 
and trajectories; 

120 U.S. Envtl. Prot. Agency, Climate Change-State and Local Programs,
  http://www.epa.gov/cleanenergy/energy-programs/state-and-local/index.html 
  (last visited July 27, 2009)
121 U.S. Envtl. Prot. Agency, Climate Leaders: Setting the standards in Greenhouse Gas Management 

(2009)
122 U.S. Envtl. Prot. Agency, Climate Change- Current and Near-Term Greenhouse Gas Reduction 

Initiatives, 
http://epa.gov/climatechange/policy/neartermghgreduction.html (last visited July 27, 2009)

123 EPA 2009 INVENTORY, supra note 11, at iii. Under the UNFCCC, the United States is required to 
catalogue all GHG sources and sinks. UNFCCC, supra note 3, art. 4, sec. 2(c).

124 ENVIRONMENTAL INTEGRITY PROJECT, supra note 9
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Currently, the administration is working on developing a national registry to collect 
direct data on emissions and establish the necessary foundation for point-source 
regulation.125 The proposed registry would also expand mandatory reporting to cover 
more sources of emission. 

The Clean Air Act (CAA) specifically tasks the EPA with ensuring that transportation 
activities do not cause new pollution problems or worsen existing ones.126 The agency 
recently received the authority to regulate the six main GHGs under the CAA.127 The 
EPA has issued advance warning that they will establish the necessary regulations to 
address GHG pollution across all sectors.128 The authority to regulate GHGs was also 
accompanied by a finding that greenhouse gases endanger public welfare.129 This will 
lead to regulating carbon emissions from personal vehicle use and potentially lead 
to much more widespread GHG regulation. 

A related action concerns the Corporate Fuel Efficiency Standards (CAFE).130 
During the Bush era, California petitioned the EPA to raise the minimum fuel 
efficiency standards required of auto manufacturers. The waiver was ultimately 
denied. Vehicle manufacturers would have faced higher standards under California’s 
regulations and those of the 13 states (~40% of the U.S. market) that chose to follow 
California’s standard. This would have created much tension in the auto industry. 
However, Obama issued a presidential memorandum that requested the EPA, in 
conjunction with the DOT, reconsider California’s request. Obama set into motion 
the process of changing the federal standard to embrace California action. Initial 
indications are that the new national fuel efficiency standard will be increased to a 
31.8 MPG minimum by 2015.

6.4.3 

Department of the Interior

The Department of the Interior (DOI) is primarily responsible for the majority of 
America’s domestic conservation efforts. It is tasked with protecting natural resources 
and conducting the research necessary to support these efforts. It is also responsible for 
managing all lands the federal government holds. Thus, the DOI devotes considerable 
effort to addressing climate change.131

The United States Geological Survey (USGS) is the most important DOI agency 
related to climate change.132 The USGS attempts to understand how human processes 
affect the earth and its ecological systems. Of the 13 agencies involved in the CCSP 
efforts, the USGS is the fourth most often listed as lead or contributor to the 21 
Synthesis and Assessment Products (SAP).133 The agency generates a range of data 

125 Katherine Boyle, EPA: Budget talks spark debate over GHG regulation, ENVIRONMENT & 
ENERGY DAILY, May 14, 2009

126 Clean Air Act, 42 U.S.C. § 7521(4)(b) 
127 Discussed further § 13
128 Regulating Greenhouse Gas Emissions Under the Clean Air Act, 73 Fed. Reg. 147 (July 30, 2008) (to 

be codified at 40 C.F.R. pt. 1)
129 Proposed Endangerment and Cause or Contribute Findings for Greenhouse Gases Under Section 

202(a) of the Clean Air Act; Proposed Rule, 74 Fed. Reg. 18886 (April 24, 2009) (to be codified 
under 40 C.F.R. pt.1)

130 Green Car Congress, Obama Memos on California Waiver and CAFE Create Opportunity for 
Harmonization of Federal and State Fuel Economy/GHG Standards in US, 27 January 2009

131 A specific example of the DOI’s climate related efforts is seen in the Earth Surface Dynamics 
program, which is responsible for documenting climate changes over long periods of time for use 
in modeling potential scenarios

132 U. S. Geological Survey, U.S. Dept. of the Interior, USGS Office of Global Change: Welcome, 
http://www.usgs.gov/global_change/ (last visited July 27, 2009)

133 U.S. Global Change Research Office, Final Reports of Synthesis and Assessment Products,
  http://www.gcrio.org/library/sap-final-reports.htm (last visited July 27, 2009)



34  Reports of the Finnish Environment Institute  25 | 2009

fundamental to the global efforts to understand climate change.134 This data includes 
studies that cover topics like carbon sequestration potential; analysis of glaciers and 
permafrost; coral mortality and correlations with global dust storms; biodiversity loss; 
drought; and fire. These studies provide the necessary data for larger investigations 
of climate cycle, climate history and impacts, and land-use and land cover changes, 
such as the hydro climatology research efforts. These efforts attempt to understand 
the link between factors like atmospheric circulation, flooding, snow packs, river 
and estuarine systems, and historic variations in these factors. The USGS Climate 
Effects Science Network is an example of cross cutting research that seeks to link 
multidisciplinary long-term climate effect science in order to understand the problem 
from a systems level.

6.4.4 

Department of Commerce

The Department of Commerce (DOC) is tasked with improving living standards for 
all Americans and houses the National Oceanic and Atmospheric Administration 
(NOAA).135 NOAA is tasked with climate monitoring, research, and informational 
systems and is a key participant and contributor in the efforts of the CCSP. Currently, 
NOAA is working to develop a National Climate Service to aid in domestic adaptation 
efforts.136 This new service would focus forecasting efforts to define changes across 
regions. These forecasts would then be used to reinforce and reposition infrastructure, 
as in the case of sea level rise, or construction efforts, like siting new wind farms to 
take advantage of shifting winds.

The DOCs National Institute for Standards and Technology (NIST) funds research 
on technologies integral to transitioning away from a fossil fuel based economy.137 
This program is an integral part of the 2007 America Creating Opportunities to 
Meaningfully Promote Excellence in Technology, Education, and Sciences 
(COMPETES) Act.138 The Act’s purpose is to “support, promote, and accelerate 
innovation in the United States through high-risk, high-reward research in areas of 
critical national need.”139

6.4.5

The Department of Transportation

The Department of Transportation (DOT) ensures that Americans have access to 
fast, safe, efficient, and convenient means of transportation. The DOT is working 
on research to examine the impact that climate change will have on transportation; 
adapting the transportation infrastructure to respond to climate impacts; reduction 
of GHG emissions from transportation activities; increased transportation efficiency; 
and more robust data on emissions.140 The DOT oversees the nation’s transportation 

134 CCSP REPORT 2007, supra note 104, at 243–45
135 Climate Program Office, coordinating climate change efforts including participation in a global 

observation system, compilation of broad based climate data; research and modeling of climate 
change; and a structured informational system 

136 Lauren Morello, Adaptation: NOAA chief seeks White House blueprint for climate service, 
CLIMATE WIRE, May 6, 2009

137 NIST develops standards for measurement of global GHGs
138 America COMPETES Act, PL 110-69, 121 Stat 572 (2007)
139 See http://www.nist.gov/tip/about_tip.html  
140 CCSP REPORT 2007, supra note 104, at 247–49
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infrastructure and several of its subsidiaries are heavily involved in responding to 
climate change.141

Perhaps the area in most need of attention is the ground transportation sector. This 
is due to the fact that the use of personal vehicles constitutes 64% of the emission 
caused by transportation.142 Currently, the most wide reaching initiative pertains 
to the national fuel efficiency standards regulated by the National Highway Traffic 
Safety Administration (NHTSA). In 2007 the Energy Independence and Security 
Act (EISA) required that the DOT establish new fuel economy standards for light 
duty vehicles in 2011.143 The minimum required by this law is an average of 35 miles 
per gallon by 2020. This minimum would be a significant 40% increase from current 
standards. The DOT is currently working with the EPA to implement new regulation 
to achieve this goal.144

6.4.6 

Departments playing less direct roles

The U.S. Department of Agriculture (USDA) is a massive entity consisting of 17 
agencies tasked with development and implementation of policy to support a fine 
balance of factors. Several of these factors are the needs of the farmers and ranchers; 
promotion of agricultural trade and production; and the protection of resources.145 The 
USDA is heavily involved in responding to climate change because of the potential 
for carbon sequestration in forests and farmlands.146 This interest is being met through 
inventory of existing sinks, as well as research and implementation of agricultural 
techniques to maximize sequestration. Another pertinent field of research involves 
investigations of the potential for reducing methane output.147 Also, the department 
has undertaken adaptation research in anticipation of the changing climate’s affect 
on land and water resources, and biodiversity generally.148

The Department of Defense (DOD), which consistently receives the largest budget 
of all of the departments, does not play a major role in securing the nation from the 
climate threat. However, through participation in climate monitoring and forecasting 
efforts, the DOD does provide other more proactive departments access to trillions 
of dollars of cutting edge equipment and data.149

The Department of Education (DOed) does not play a direct role in responding to 
climate change either. However, even though education is rarely a direct solution, it 
is undoubtedly a necessary portion of any effort to address climate change. Instead, 

141 Carbon Sequestration Pilot Program, investigating potential of sequestering carbon in highway 
zone vegetation; NextGen Program, attempting to reduce noise and air pollution caused by 
aviation, limit or reduce the GHGs produced by flight, increase energy efficiency for all flight 
and flight related operation; Federal Transit Authority, aiding states expand public transport 
capabilities through grants, research and promotion of emerging technologies, and technical 
assistance; Intelligent Transportation Society of America (ITSA) project, increasing efficiency of 
transportation infrastructure and vehicles generally.

142 EIA 2008 GHG REPORT, supra note 18, at 4
143 Energy Independence and Security Act of 2007, Pub. L. No. 110–140, § 102, 121 Stat 1492, 1499–1502
144 Green Car Congress, supra note 125 (discussing the relation to California’s transportation emission 

waiver for CAFE standards)
145 CCSP REPORT 2007, supra note 103, at 227–29
146 GLOBAL CHANGE PROGRAM OFFICE, OFFICE OF THE CHIEF ECONOMIST, U.S. DEPT. OF 

AGRIC., TECHNICAL BULL. NO. 1921, U.S. AGRICULTURE AND FORESTRY GREENHOUSE 
GAS INVENTORY, 1990–2005, 161 (2008)

147 See http://www.methanetomarkets.org/ 
148 U.S. CLIMATE CHANGE SCIENCE PROGRAM, SYNTHESIS AND ASSESSMENT PRODUCT 

4.3, THE EFFECTS OF CLIMATE CHANGE ON AGRICULTURE, LAND RESOURCES, WATER 
RESOURCES, AND BIODIVERSITY IN THE UNITED STATES (2008)

149 CCSP Report 2007, supra note 104, at 243–45 
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the department provides a storehouse of resources to aid educators in furthering 
social integration of the concept.150

The Department of Justice (DOJ) is responsible for enforcing the laws of the United 
States against those that are guilty of unlawful behavior. They also have the task 
of representing the U.S. in lawsuits against the government. This can mean that 
DOJ lawyers fight in favor of preventing expansion of climate change regulations. 
Despite this fact the DOJ does not address climate change directly. However, it aids 
the President in drafting effective laws. The DOJ also advises on the sticky process 
of overturning old laws that are detrimental to the climate. The DOJ subsequently 
develops strategies to facilitate enforcement of certain climate change related 
programs. 151

The Department of State (DOS) is primarily responsible for developing, and 
subsequently implementing foreign policy. This department is the largest source of 
funding for both the UNFCCC and the IPCC.152 It is also partner to several climate 
change initiatives that have international components. These include the Carbon 
Sequestration Leadership Forum, the Methane-to-Markets Partnership, and the 
International Partnership for a Hydrogen Economy.

The Department of Health and Human Services (DHHS) is the arm of the executive 
branch responsible for protecting the health of all Americans and ensuring that they 
all have access to essential health services.153 This department manages an astounding 
budget of 700 billion reflecting the astronomical price of aiding one in every four 
Americans grapple with access to the private health care system. While they do 
not directly address climate change they certainly are involved in adaptation and 
planning activities.154 The Center for Disease Control has been working to prepare 
for possible the impact of climate change on human health and the health services 
infrastructure. In a grim reminder of our pending national woes the CDC has been 
modeling the potential mortality resulting from heat waves and attempting to predict 
the changes in disease transmission and spread.

6.4.7 

Interagency cooperation

Agencies cooperate in order to achieve multifaceted projects addressed to climate 
change. Many of the voluntary federal-private initiatives can be found in these 
cooperative efforts.155 An example is the highly successful interagency efficiency 
program called the ENERGY STAR program.156 This program, guided by the DOE 
and EPA, promotes the use of energy efficient products through a voluntary labeling 
initiative. The range of products covered by the program expands each year. As of 
2009 the program covered 60 categories of products. The labels can now be found on 
everything from office equipment, to residential heating and cooling systems, to entire 
homes. The program claims to be the driving force behind the recent expansion in the 

150 See http://www.free.ed.gov/subjects.cfm?subject_id=155&toplvl=47 
151 DE’T OF JUSTICE, SUSTAINABLE BUILDINGS IMPLEMENTATION PLAN (2007) (providing an 

example of strategy for implementation of executive order)
152 See http://www.usgcrp.gov/usgcrp/Library/ocp2007/ocp2007-dos.htm 
153 CCSP REPORT 2007, supra note 104, at 240–42
154 Centers for Disease Control and Prevention, CDC Policy on Climate Change and Public Health (2008)
155 U.S. ENVT. PROT. AGENCY, ENERGY STAR® AND OTHER CLIMATE PROTECTION 

PARTNERSHIPS: 2007 ANNUAL REPORT 1 (2008), [hereinafter CLIMATE PARTNERSHIPS 
REPORT 2007], available at http://www.energystar.gov/ia/partners/publications/
pubdocs/2007%20Annual%20Report%20-%20Final%20-11-10-08.pdf 

156 Id. at 2–4
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use of fluorescent lighting, power management systems in offices, and the integration 
of low standby energy use. 

Another interagency effort between the EPA and the DOE regards the implementation 
of the National Action Plan for Energy Efficiency.157 This effort will implement all 
possible cost-effective energy efficiency initiatives by 2025. The goal of the plan is to 
recognize the field of energy efficiency as a resource with the potential to be tapped 
like any other. Subsequently the “resource” will be strategically tapped through 
communication of the benefits of increased efficiency and implementation of policy 
supporting projects and funding.

6.5 

Conclusion
The science and technology programs within the various departments are receiving 
a tremendous boost in funding. This will undoubtedly lead to advancements in 
all of the fields necessary to support a comprehensive social shift towards climate 
sustainability.

Several of the departments run state-federal partnership initiatives. These hold 
great promise. States can make use of the vast federal resources and knowledge based 
in crafting policy. Further strengthening these programs will be crucial in supporting 
a comprehensive transition away from fossil fuel dependence. 

Several departments are involved in the implementation of the federal-private 
sector voluntary or incentive based GHG related programs. The current federal-
industry voluntary programs operated through the cabinet provide a well 
established groundwork for further expansion. However, significant restructuring 
of the current programs would be required to achieve meaningful participation and 
GHG reductions.158 It has been noted that these programs simply have not provided 
sufficient short-term market pressures to ensure that the necessary reductions are 
forthcoming.

Regulation of GHGs as pollutants may be possible through the EPA’s authority. 
However, the EPA has signaled that it lacks the current statutory framework for this 
type of regulation.

Finally, there is great promise in the national infrastructure programs funded 
through the various departments. Some highlights include improvements of the 
energy transmission infrastructure, federally funded public transportation systems, 
research into barriers to massive renewable energy generation, and efficiency 
improvements in all sectors. These changes in infrastructure will pay great dividends 
far into the future and will form a lasting legacy.

157 DEP’T OF ENERGY & ENV’T PROT. AGENCY, NATIONAL ACTION PLAN FOR ENERGY 
EFFICIENCY (2006)

158 OFFICE OF INSPECTOR GENERAL, U.S. ENVT. PROT. AGENCY, REPORT NO. 08-P-0206, 
VOLUNTARY GREENHOUSE GAS REDUCTION PROGRAMS HAVE LIMITED POTENTIAL 16 
(2008)
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7  The federal legislative branch

7.1

Introduction
As previously noted, the President must request laws from Congress. The engagement 
of both Senate and House are necessary in order to establish comprehensive climate 
change laws. Both of these bodies must go through the process of drafting and 
adopting legislation. This involves intense committee work, lengthy procedural 
maneuvering, and in most cases, intense negotiation and compromise. More than 
one bill has failed to become law for reasons other than base content. 

The President has requested legislation to address climate change. The most 
fundamental of these is the request for comprehensive laws that would put the U.S. 
on course to achieve an 83% reduction from 2005 levels of carbon pollution by 2050.159  
The most clear-cut means to achieve this end in an economically viable fashion has 
been targeted as the implementation of market-based laws. The President is not 
alone in pushing Congress. As previously noted, several private industry groups 
have emerged with specific requests pertaining to cap-and-trade.160 The governors of 
several states have also documented their support for a federal control.161

The bottom line is that national system of cap-and-trade is a very real political 
possibility. The only question is what shape it will take as a result of the necessary 
concessions required in reaching consensus. In recent history, Congress has shown 
movement towards the required consensus.162 The most promising steps from both 
branches are examined in detail. However, they only represent the leading edge of a 
much larger, and exponentially growing, mass of attempts. 

7.2 

Senate
The Senate Committee on Environment and Public Works is responsible for crafting 
legislation addressed to climate change. Senator Boxer, a Democrat from California, is 

159 Pew Center on Global Climate Change, Climate Action in Congress,
  http://www.pewclimate.org/what_s_being_done/in_the_congress (last visited July 11, 2009)
160 Discussed in full § 12.3
161 2008 Conference of Governors on Climate Change, Governors’ Declaration on Climate Change, Yale 

University, April 18, 2008, 
available at http://www.yale.edu/climateleaders/Signed_Declaration.pdf

162 Pew Center on Global Climate Change, Legislation in the 110th Congress Related to Global 
Climate Change, 
http://www.pewclimate.org/what_s_being_done/in_the_congress/110thcongress.cfm 
(last visited July 21, 2009)
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the Chairwoman and majority leader.163 Senator Boxer has a record of endorsing strong 
action on reduction initiatives. On the other hand, the minority leader, Senator Inhofe, 
a Republican from Oklahoma, still believes that climate change is not at all connected 
to human activities and that it is a conspiracy.164 Reaching consensus with such a stark 
position is understandably difficult.

The Lieberman-Warner Climate Security Act is the first GHG cap-and-trade 
legislation to make it through gauntlet of the Senate committee and into the cue to 
become a law.165 Though it was eventually failed to achieve the 60 vote necessary for 
further action, it provided an extremely important window into the potential for future 
action.166 Several of the votes against the Act were later explained as votes against the 
form of the cap-and-trade provisions, not the idea of cap-and-trade.167

The cap-and-trade system outlined in the Act sets an initial cap on five of the major 
GHGs. The goal sought is stabilization at 2005 levels by 2020. This cap would then 
reduce to 71% below 2005 levels by 2050. There would be a separate cap for HFCs. The 
coverage would include 87% of the nation’s emissions with included assurances against 
regulation of small-scale operations and ownership. Three quarters of the allowances 
would be given for free with approximately 40% going to the largest emitters. The 
amount of allocations auctioned would increase yearly until 69.5 would be up for 
auction in 2031. Up to 30% of a yearly obligation could be covered by offsets of which 
only 15% could be from domestic offset projects and 15% from international ones. 
Banking is unlimited and borrowing is limited to 15%, to be repaid with interest. Costs 
would be contained through a Market Efficiency Board with the power to implement 
certain procedures to contain the cost of allowances. Also, covered facilities would have 
access to private fixed price auctions of set aside allowances. 

The Act also provided for several supporting endeavors in addition to cap-and-
trade.168 These included funding and incentive programs as well as funds to support 
transition and adaption in specific sectors such as agriculture. Some examples of the 
funding opportunities include programs to support efficiency across all sectors; carbon 
sequestration and carbon neutral electricity production; increased use and manufacture 
of hybrids and electric cars; and the production of cellulosic biofuels. The Act also 
provided for an aggressive low carbon fuel standard which set a goal of a cumulative 
reduction of 1,140,000 MTCO2e from the fuel cycle by 2020. Finally, the Act provides 
funding for several state level initiatives such as efficiency programs; increased mass 
transit; and programs that would exceed the federal base efficiency requirements. 

7.3 

House
Representative Waxman, a Democrat from California, is the chairman of the Energy 
and Commerce Committee.169 This committee is the primary body in the House 
tasked with developing laws to regulate GHGs. Other key players in Committee 

163 U.S. Senate Committee on Environment and Public Works, Welcome Page, 
http://epw.senate.gov/public/index.cfm?FuseAction=Majority.WelcomeMessage 
(last visited July 28, 2009)

164 Senator James Inhofe, Hot & Cold Media Spin Cycle: A Challenge to Journalists Who Cover Global 
Warming, Address Before the United States Congress (Sept. 25, 2006)

165 National Resource Defense Council, Boxer-Lieberman-Warner Climate Security Act (S. 3036) 
substitute amendment (2008)

166 The Act received 48 votes in support and 36 votes against, 60 are required in order to pass
167 Pew Center on Global Climate Change, Analysis of the Lieberman-Warner Climate Security Act of 2008

http://www.pewclimate.org/analysis/l-w (last visited on July 17, 2009)
168 Pew Center on Global Climate Change, Summary of the Boxer Substitute Amendment To the 

Lieberman-Warner Climate Security Act (2008)
169 See http://energycommerce.house.gov/ 
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with records of action addressed to climate change are Democratic Representatives 
Dingell (Michigan), Boucher (Virginia), and Markey (Massachusetts). Together they 
have managed to craft legislation that has successfully made it through the House 
approval process. The act passed the voting process with 219 votes in favor, and 212 
votes against.170 In order to become a law, the Senate must vote to approve their own 
version of the proposals, and then the president must sign it into law.171

The centerpiece of the 2009 American Clean Energy and Security Act is the 
proposal for cap-and-trade.172 The system would cover NF3 and 5 of the major GHGs 
excluding HFCs, which would be subject to a separate cap. The goal is to achieve a 
4-phase reduction culminating in 85% below 2005 levels in 2050. The cap for HFCs 
would be 85% below the 2004–2006 average by 2039. By the final phase in 2016 the 
program would cover 84.5% of U.S. emissions. Allowances would be auctioned but 
the bill is unclear as to what percentage that would be. However, it is clear that 
a certain portion of allowances would be given free to the most carbon intensive 
industries. Offsets would be variable and determined by a formula. However no 
more than half of the formula derived total could be from solely domestic or solely 
international projects. Banking and trading are unlimited. Borrowing is unlimited 
but interest charges might apply depending on the year being borrowed against. 
Finally, credit would be given for projects that are less than 10 years old as well as 
CO2 registered under a federal program.

The Act also contains several provisions other than cap-and-trade. These include 
programs addressed to efficiency; incentives for reduction efforts; standards to achieve 
reductions; and infrastructure projects to transition the U.S. economy.

The establishment of a federal Renewable Electricity Standard (RES) is an example 
of standard setting under the Act. The program’s goal is to achieve 25% renewable 
energy sources supplying the domestic demand by 2025. The Act seeks to set other 
standards such as the proposed low carbon fuel standard. This standard would 
require a 10% reduction in lifecycle GHG emissions per unit of energy (2005 baseline) 
by 2030.173

The electric vehicle integration plans are an excellent example of infrastructure 
development under the Act. These plans would couple with the changes in the U.S. 
power transmission system and Smart grid planning.

The Act also contains several projects addressed to efficiency. These include 
proposals for establishment of new appliance and building efficiency standards; a 
three year turn around on federal building efficiency codes; and the federal Energy 
Efficiency Resource Standard (EERS) for distributors requiring 15% increase in 
electricity savings and a 10% increase in natural gas savings by 2020.

The Act also contains some incentive programs including State Energy and 
Environmental Development (SEED) funds to support state clean energy, efficiency, 
and climate change programs; payments to coal or petroleum fired power generation 
plants for sequestration activities; and the creation of long-term federal renewable 
energy contracts.

170 Opencongress.org, H.R.2454: American Clean Energy and Security Act of 2009
http://www.opencongress.org/bill/111-h2454/show (last visited July 24, 2009)

171 The committee process, and general Senate procedure, can take a long time. While it certainly is 
possible, it is optimistic to hope this process will be completed before the end of 2009.

172 American Clean Energy and Security Act of 2009, H.B. 2454, 111th Cong. Tit. VII (2009) [hereinafter 
ACESA]

173 As calculated from the 2005 baseline
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7.4 

Congressional interest in adaptation to climate change
The federal government is just beginning to address adaptation. As previously noted, 
some states are far more mobilized in this respect.174 However, the states are in need 
of federal guidance in the form of financial support and information required to make 
appropriate decisions. The recent legislative proposals have several provisions aimed 
at establishing this guidance.175

The 2009 American Clean Energy and Security Act includes directions for coastal 
adaption strategies. The Act would provide funding for federal programs targeted to 
both general and wildlife adaptation projects. The Act further designates the source 
of funds as the Natural Resources Climate Change Adaptation Account. This account 
would be supplied by the auction of the allowances from the proposed cap-and-
trade system included in the Act. The Act would also require the federal agencies 
to prepare adaptation plans. Furthermore, the Department of Health and Human 
Services would be specifically tasked with developing a national strategy to address 
the threats climate change poses to public health. 

The federal government recognizes that state adaptation efforts would be 
extremely difficult without accurate information on the regional impacts. The states 
simply do not have the resources to undertake the necessary studies on their own. 
Therefore the bill provides funding for the National Climate Service tasked with the 
responsibility of providing the states with the information and technical assistance 
required to develop adaptation strategies. Federal attention is also placed on the 
states responsibility for protection and restoration of coastal lands and ecosystems. 
The bill would require states to research and monitor oceanic ecosystems and their 
adaptation needs resulting from increased erosion and acidification. 

The U.S. is finally on track to take decisive action after years of missed opportunities. 
It is only a matter of time before the federal government gets serious about domestic 
adaption to climate change effects. Such efforts will become an important step in the 
process of bringing consensus on the issue of climate change. It is difficult to preach 
against mitigation on the one hand, and council adaptation on the other.

7.5 

Conclusion
Congress has taken towards crafting comprehensive climate change legislations. It is 
reasonable to assume that federal climate change legislation will be forthcoming due 
to the increasing successes and number of climate related proposals. This legislation 
may address a wide variety of climate change related efforts including federal RPS, 
funds for state climate programs, federal cap-and-trade, and national adaption efforts. 
However promising these efforts may be, they are still subject to a heavily influenced 
negotiation process. The painful truth is that the U.S. will not easily and flawlessly 
transition to a sustainable, climate sensitive economy through Congressional actions. 
The best efforts of the Congress should be regarded as the light of best available 
alternative to the required standards. Any national framework for GHG reductions 
will be the result of incredible efforts to reach consensus.

174 Repetto, supra note 99
175 ACESA, supra note 168, §§ 451–453, 471–482
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8  Judicial system as a means 
    to address climate change

8.1 

Introduction
The system of courts in the U.S. allows for different interest groups to aggressively 
pursue their agenda through litigation. This is certainly a double-edged sword that 
favors those with more resources. However, true social justice is possible. Public 
interest groups and private parties have used the system to achieve limited victories 
in addressing climate change.

The political system necessarily limits the scope of victories within the courts. 
Courts are really only able to decide legal issues and only able to craft remedies that 
address the specific facts before them. The political branches can enact laws that 
overturn the decisions of the courts. Broad social change must be achieved through 
the political branches. Courts can aid the process but ultimately the executive and 
legislative branches will craft the necessary laws. Courts do play an important role 
in facilitating this process and subsequently ensuring its application and fairness.

Climate change litigation takes on many aspects. This can include suits to force 
the government to adhere to laws; attempts to force the court to interpret the law; 
attempts to extend current regulation; attempts to disrupt the fossil fuel infrastructure; 
and attempts to force polluters to pay.176

8.2 

The reach of federal cases
Federal courts are limited to hearing certain types of cases. States are allowed to 
regulate in all of the areas that are not covered by federal laws. Due to this fact it is 
difficult to find a state controlled area of sufficient significance in a field like climate 
change. However, there are some ingenious examples of ways in which state court 
actions have been used to stimulate change. For example in 2008 a Georgia state court 
ruled for the first time that carbon pollution had to be considered in the power plant 
permitting process.177 There are many benefits to bringing climate change related 
cases in federal court, the foremost being the reach of power that federal courts are 
allowed to exert. Decisions in state courts can only reach parties within the states 
jurisdiction. Federal courts can exert jurisdiction over the entire country in some cases. 
For example, a federal court interpreting Congressional actions has the potential to 
force all of the states to adhere to a favorable interpretation.

176 MICHAEL B. GERRARD & J. CULLEN HOWE, CLIMATE CHANGE LITIGATION IN THE U.S. (2009)
available at http://www.climatecasechart.com

177 Friends of Chattahoochee, Inc v. Longleaf Energy Associates, LLC., No. 2008CV146398 (Ga. Jun. 
30, 2008)
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8.2.1

Statutory interpretation

Claims based in interpretation can cover a range of different topics. They are of great 
use to those using the court system to address climate change. This is due to the fact 
that there exists the potential to expand the coverage of laws already in place. This 
achieves the goal of instituting legal controls on climate pollution without the issues 
inherent in the political process.

For example, in a case brought by public interest groups, the courts reviewed 
Corporate Average Fuel Economy (CAFE) standards. A federal Court of Appeals 
found that the National Highway and Transportation Safety Board made an “arbitrary 
and capricious decision” not to weigh the environmental impact of climate change 
and carbon emissions.178 This interpretation of the requirements of administrative 
action led to the adoption of new national standards.179

The National Environmental Policy Act (NEPA) is a procedural requirement 
compelling polluters to assess the environmental impact of harmful activities.180 
Several cases have invoked the requirements of NEPA and successfully argued for 
the interpretation requiring these assessments be undertaken for projects that will 
increase emissions. Environmental impact assessments are now required to consider 
the impacts of fossil fuel use on climate change.181

The Court recently interpreted the EPA’s role as defined under the Clean Air Act 
(CAA), which was crafted by Congress.182 This case, referred to as Mass. V. EPA, 
stemmed from the interpretation of the CAA by the 2003 Administrator of the EPA. 
The interpretation would have prevented the agency from regulating carbon emissions 
from vehicles. However, several states and organizations asked the courts to determine 
if this was the correct interpretation. The court, in 2007, determined that the EPA not 
only could regulate CO2 emissions, but would be required to if it determined they were 
harmful.183 As a result, the EPA was forced to change the regulations that affected all 
of the states.184 The court actions of several states and organizations forced the federal 
government to change the rules for all of the states. Also, requiring regulation in one 
area paves the way for compelling arguments supporting regulation in others. Several 
recent cases, stayed pending the result of Mass. v. EPA, seek to further expand the 
coverage of the EPA’s obligation to regulate GHGs.

Several attempts are currently seeking to include GHGs under the coverage of other 
existing statutes. The Clean Water Act prevents harm to national water sources. Some 
groups are seeking to define CO2 as a water pollutant due to the potential for ocean 
acidification. The Endangered Species Act restricts activity that threatens depleted 
stocks of certain qualifying species. Several groups have been seeking to restrict GHG 
emission based on the habitat loss that results from climate change. Such restrictions 
are based on the negative impacts on species protected by the Act.

178 Ctr. for Biological Diversity v. Nat’l Highway Traffic Safety Admin., 538 F.3d 1172, 1179–1180 (9th 
Cir. ,2008)

179 Further discussed § 6.4.2
180 National Environmental Policy Act of 1969, 42 U.S.C. §§ 4321, 4331 to 4335 (2009)
181 Mid States Coalition for Progress v. Surface Transp. Bd., 345 F.3d 520, 549–550 (8th Cir. 2003) 

(determining that increased accessibility of coal is a foreseeable significant adverse impact requiring 
an environmental assessment), Border Power Plant Working Group v. Dep’t of Energy, 467 F. Supp. 
2d 1040 (S.D. Cal., 2006) (requiring agencies to take a “hard look” at potential mitigation of GHGs 
instead of simply listing way they possibly could)

182 Massachusetts v. Env’t. Prot. Agency, 549 U.S. 497, 528–29 (2007) [hereinafter Mass. v. EPA]
183 Id. (holding that greenhouse gases are pollutants and therefore the EPA must consider the 

resulting endangerment to the public caused by emissions of this pollutant)
184 Climate Wire, U.S. Climate Debate: Global Warming Court Cases (2009)

http://www.eenews.net/special_reports/us_climate_debate/case_chart (last visited July 28, 2009)
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8.2.2 

Federal preemption through the courts

The Mass v. EPA action is also indicative of the preemptive force that the federal 
government can wield over the state. Federal coverage of a specific area of governance 
may be expanded through actions interpreting the underlying law. The criteria for 
invoking this force are subject to interpretation. In a related action in Vermont, the courts 
interpretation of state and federal laws concerning vehicle GHG emission standards 
resulted in a finding that there was no direct overlap and therefore no preclusion.185

Preemption of state actions through the courts is possible even if Congress has not 
decided an issue if the area of law is significant enough to warrant action. The courts 
sometimes determine that Congressional silence on an issue nonetheless indicates 
implied preemption.186

8.2.3 

Common law claims

Other cases focus not on interpretation of public law but rather on the application of 
common law concepts such a nuisance and related torts. States and regulatory agencies 
have the ability to represent the general population against what are labeled “public 
nuisances”. These would be activities that harm the public and unreasonably interfere 
with rights common to all. Several cases have centered on the idea of GHG pollution as 
just the sort of interference necessary to meet the criteria for this sort of action. These 
suits have the potential to end in monetary awards to the aggrieved parties.

On one hand, these actions can be seen as a method for the environmentally minded to 
circumvent the private interest dominated political process. Alternately, they can be seen 
as inept attempts to address political issues through an institution incapable of properly 
managing the issues or scale required.187 Regardless, the final question is whether they 
are effective at stimulating the political process and filling the gaps where it fails.

An excellent example of this concept can be seen in the case of California v. General 
Motors. In this case the state of California sued all of the major carmakers in the 
U.S. to try and force them to lower vehicular emissions.188 The court dismissed the 
case because they found that a court could not address the subject matter. However, 
only two years later the federal government adopted the California vehicle standard 
thereby achieving the original goal of the litigation, namely regulation of national 
GHG emissions standards.189

Some cases move forward on a much more private front and do not involve public 
policy directly. As an example, in 2006 state action several people brought suit because 
they had property damaged by the surprisingly ferocious hurricane Katrina.190 These 
property owners sought money from fossil fuel industries within the state. Even 
though the case ultimately failed, it presented an interesting look into the potential 
of holding emitters financially liable for the harm they produce.

185 Green Mountain Chrysler Plymouth Dodge Jeep v. Crombie, 508 F.Supp.2d 295 (D. Vt. 2007)
186 Symposium, infra note 210, at 85
187 Id. at 98–103
188 People of State of California v. General Motors Corp., 2007 WL 2726871 (N.D.Cal. 2007)
189 Green Car Congress, supra note 126
190 Comer v. Murphy Oil, No. 1 :05-cv-00436-LG-RH, (S.D. Miss. Aug. 30, 2007) (dismissed due to 

political question doctrine)
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8.2.4 

Courts as a means to force government action

Other cases seek to force the government to fulfill its stated obligations. This can be 
extremely important where the government has agreed to undertake climate change 
related actions, but has not undertaken the necessary steps to ensure success.

In the Energy Policy Act of 2005 (EPACT), the Congress directed the DOE to develop 
several new product efficiency standards.191 The DOE is required by the EPACT to 
develop a plan to expeditiously issue efficiency standards for those products. In 2006, 
fifteen States and various other entities successfully brought suit alleging that the 
DOE had failed to comply with deadlines and other requirements in the EPACT.192

In 2007 a group of organizations sued the federal government for not completing 
a national climate assessment and associated research plan as required by the Global 
Change Research Act of 1990.193 As a result the court ordered the officials in change 
of the Global Climate Change Research Program to complete a new assessment in 
accordance with the requirements.

Some of the cases in this category focus on administrative procedural requirements. 
Emission of GHGs qualifies as a harmful activity under NEPA. In the 2002 case of 
Mosbacher, the parties sought to force U.S. based funding agencies to submit reports 
as required under NEPA detailing the GHG emissions of the projects they were 
funding overseas.194 The case finally settled in 2009 with the agencies agreeing to 
complete the required impact assessments.

8.3

Limitations to climate actions in the courts
There are internal limitations within the field of climate change legal actions. One of 
the foremost is the issue of standing.

Under the notion of constitutional standing the federal courts are limited to hearing 
cases and controversies.195 However, the concept of standing is far broader than 
federal courts. Standing theory was developed to determine whether the parties 
before the court are advancing a case or controversy or are simply outsiders asking 
the court for its opinion on a conflict between others. The standard involves evidence 
of concrete, actual injury-in-fact caused by the other party’s actions and capable of 
being fixed by a court ruling.196 It is readily apparent that a climate change claim under 
these requirements is extremely difficult.

8.3.1 

Injury-in-fact

The requirement of actual, concrete injury is undermined by speculation and uncertainty. 
Climate change is a diffuse and widespread phenomenon affecting many aspects of life. 
Some injuries that result, such as the loss of shoreline property, can be seen as direct 

191 Energy Policy Act of 2005, Pub. L. No. 109–58, § 135, 119 Stat. 624 (2005)
192 Ann E. Carlson, Commentary, Energy Efficiency and Federalism, 107 Mich. L. Rev. First 

Impressions 63, 66–67 (2008), 
http://www.michiganlawreview.org/firstimpressions/vol107/carlson.pdf 

193 Center for Biological Diversity v. Brennan, 571 F. Supp. 2d 1105 (N.D.Cal. 2007)
194 Friends of Earth, Inc. v. Mosbacher, 488 F. Supp. 2d 889 (N.D. Cal. 2007)
195 U.S. CONST. art. 3, § 2. (defining the scope of the federal judicial power to certain limited cases 

and controversies)
196 GLOBAL CLIMATE CHANGE, infra note 199, at 184
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injury that results from GHG discharge.197 Other cases have proven that linking injury 
to climate change is more difficult.198 The bottom line is that injuries must be actual, 
concrete, or at the very least, proof of a reasonable concern of possible injury must 
be shown.199 Any injury based on conjecture or speculation will undermine standing.

8.3.2 

Causation

The requirement of causation is perhaps best described as the tipping point in a case 
pertaining to climate change. In a claim requiring standing, the party will have to 
prove that they have an injury caused by the actions of the other. In a case involving 
a common law tort action the hurdle may be even more difficult to cross. This is 
due to the fact that proving causation sometimes involves both general causation 
and specific causation. General causation is simply proof that GHGs emitted caused 
the effect which lead to the harm.  This type of causation is now pretty thoroughly 
supported on a national and international level. Specific causation is proof that the 
specific actions lead to the specific harm. This has been interpreted to require that a 
level of proof that is beyond the current scientific understanding of climate processes. 
For example in the Comer case the injured party tried to establish that the emissions 
of Mississippi based fossil fuel industries caused the increased damage of hurricane 
Katrina.200 In light of our current understanding of the climate establishing this type of 
linkage is hypothetical. Therefore the connection could not be sufficiently established. 
This problem is partially addressed in Mosbacher where the court allowed causation 
based on a showing of a substantial probability that the actions of the party being 
accused increased the risk of harm.201

8.3.3 

Harm capable of remedy

Another less central issue is the ability of the court to remedy the harm being asserted. 
The court has several means with which to address the damage caused by climate 
change. Sometimes the remedy sought is compensation for damage from contribution 
to climate change through GHG emissions. Punitive damages, monetary awards 
meant to punish the wrongdoer, can be a significant industry incentive to self regulate. 
Sometimes the remedy sought is an equitable injunction to stop the wrongdoer from 
continuing the activity. This type of remedy has often been undermined by the fact 
that such actions are tantamount to regulation which itself is a much politicized topic. 

As previously mentioned the courts can cut both ways. An interesting twist on the 
subject of remedy is seen in several cases involving auto manufacturers attempting 
to stop a state from enforcing GHG regulations.202

197 Native Village of Kivalina v. ExxonMobil Corp., 2008 WL 2951677 (C.D.Cal. 2008)
198 Korsinsky v. Env’t. Prot. Agency, 2005 U.S. Dist. LEXIS 21778 (S.D.N.Y. 2005) (attempting to 

link sinus complications to increased allergens in the atmosphere due to increased temperature 
resulting from the release of GHGs)

199 Friends of the Earth, Inc. v. Laidlaw Environmental Services (TOC), Inc., 2000 WL 265620 (2000)
200 Comer, supra note 186
201 Mosbacher, supra note 190
202 Central Valley Chrysler-Jeep, Inc. v. Witherspoon, No. CV F 04-6663 AWI LJO, 2007 WL 135688 

(E.D.Cal., 2007) (seeking to enjoin California enforcement of emission standards); Green Mountain 
Chrysler Plymouth Dodge Jeep v. Crombie, 508 F.Supp.2d 295, 300–01 (D.Vt., 2007) (seeking to 
enjoin Vermont from adopting California emission standards)
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8.3.4 

Political questions in the courts

The legal hurdles do not stop once standing can be proven. The court can reject the 
case even if the party is able to prove that they meet the requirements to be recognized 
by the courts.

The concept of justiciability concerns the prudence of the court in taking on 
questions of primarily political import. For example, in 2005 a federal district court 
judge decided that policy questions surrounding capping GHG emissions fell outside 
of the courts jurisdiction. The case sought to determine whether a state could sue 
private industry and thereby force them to stop emitting GHGs. The court determined 
that they would have had to weigh a huge amount of economic, environmental and 
foreign policy in order to answer the legal question.203 Understandably the judge 
determined that these questions were far more suited for the legislature.

8.4 

Challenges to siting
Some legal challenges follow a more circuitous route to the goal of addressing climate 
change. They challenge the fossil fuel infrastructure, rather than attempting to force 
regulation or change market conditions. These include challenges to the permitting 
and siting of the power plants themselves.204 A recent, albeit unsuccessful, challenge 
pitted the state of Delaware against the federal government.205 In this case the state 
tried to force the federal government to reconsider the licensing and permitting of 
a liquid natural gas terminal. The court determined that the state couldn’t stop an 
activity that had not harmed it. However, it is clear that the permitting and licensing 
of such facilities has become increasingly difficult.206

Some states have chosen to heed the trend and have imposed moratoria on coal-
fired power plant siting.207 However this type of attack can create problems as well. 
The concept of Not-In-My-Back-Yard (NIMBY) has created a genuine problem for 
renewable energy generation siting. A recent project to cite an offshore wind farm in 
Cape Cod was canceled due to public outcry about its location.208

Regardless, the bulk of new coal-fired power plants, which were previously 
permitted, are no longer being undertaken. This has been attributed in part to 
regulatory uncertainty.209 The regulatory uncertainty refers to the very realistic 
possibility of the EPA imposing new requirements on carbon pollution under the 
authority of the Clean Air Act. This uncertainty has been created in part by litigation 
thereby demonstrating the potency of this avenue in addressing climate change.

203 AMERICAN BAR ASSOCIATION, GLOBAL CLIMATE CHANGE AND U.S. LAW 198 (Michael B. 
Gerrard ed., American Bar Association) (2007) [hereinafter GLOBAL CLIMATE CHANGE] 

204 Id. at 267
205 Delaware Dept. of Natural Resources and Envtl. Control v. Fed. Energy Regulatory Comm’n,

558 F.3d 575 (2009)
206 Alston & Bird, LLP., Climate Change and Carbon Management Blog,

http://climate.alston.com/blog.aspx?topic=12&All=null (last visited July 22, 2009) 
(listing numerous legal challenges to siting)

207 Idaho Code Ann. §§ 39–124,125 (expired 2008)
208 Deirdre Fulton, The battle over the Nantucket Sound wind farm, BOSTON PHOENIX, July 14, 2005
209 Erik Shuster, National Energy Technology Laboratory, Tracking New Coal-Fired Power Plants 5 (2009)
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8.5

Emerging areas
Looking forward, there are several areas that will be fertile ground for future legal action 
related to climate change. Recently, Alaskan natives petitioned an Inter-American 
Human Rights Commission to hear their human rights violation claim against the U.S. 
They are advancing a theory that the U.S. has knowingly violated their basic human 
rights through unregulated GHG emissions. Global GHG emissions have resulted 
in the sea level rise currently threatening their village. The U.S. is responsible for a 
large part of these emissions and yet is the only nation not undertaking reductions. 
The future of this claim is yet to be determined but the U.S. has already signaled that 
it will not regard any decision as binding.210

Another legal issue looming on the horizon involves determining the rules for 
liability and ownership of carbon sequestration and storage activities. These will be 
crucial in determining the viability of this method as a domestic means of climate 
change mitigation.211 Poorly crafted laws and regulatory frameworks will undoubtedly 
lead to widespread legal battles due to the nature of carbon sequestration. 

8.6

Conclusion
There are many limitations to the use of the courts to address climate change. These 
include barriers such as standing and the political question doctrine. On a more basic 
level courts can only craft solutions to the problem before them, and are prevented 
from taking the broad based actions necessary to address climate change.

Courts are definitely strategic tools in the fight to force political branches to pay 
attention to the issue of climate change. They can also be used as strategic tools 
to prevent change. Ultimately in this regard, the courts become political actors 
themselves. The federal Supreme Court is often said to be the ultimate impartial, 
non-partisan balance to the political system. In truth the composition of the Court is 
a determinative factor on many issues. In 2008 several important environmental cases 
were lost under a more “conservative” Court.212 The majority of the decisions indicated 
an unwillingness to interfere in the politics of environmental issues. However, there 
are benefits to such decisions. One would assume that the Court would not be friendly 
towards private industry challenges to comprehensive climate change legislation.

There are many other considerations when weighing the utility of the courts. 
Most fundamentally, the courts serve to interpret existing law, not create it anew. 
This can be extremely useful alternative in situations where the political process 
would result in half-measures, such as the creation of comprehensive climate change 
legislation. However, previous laws may not be suited for the task at hand. There is 
possible benefit in expanding ill suited laws. If the court messes it up enough then 
the legislature will be forced to act. Of course there are no assurances that the fix will 
properly and completely address the problem either.

210 GLOBAL CLIMATE CHANGE, supra note 199, at 221–22
211 MICHAEL B. GERRARD, CARBON CAPTURE, SEQUESTRATION RAISES MYRIAD LEGAL 

ISSUES, 239 N.Y. LAW JOURNAL 100 (2008) 
212 Adam Liptak, Environmental Groups Find Less Support on Court, N.Y. TIMES, July 3, 2009, at A10
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9  Regional actions

9.1 

Introduction
The actions of the states represent the crest of change. First, there have been far more 
climate change related actions at the state level than at the federal level. Second, 
these actions tend to force federal action once a critical mass is reached due to the 
need for standardization. Finally, states can act as policy testing grounds and develop 
legislation that is then used as a model for subsequent federal action.213

Partial autonomy allows populations with different belief structures to address 
problems pertinent to their own desires and understanding. Also a national program 
may not be sensitive to regional differences. This leads to the fact that there is a 
growing awareness of the need for action. Unfortunately, this awareness is confined 
to certain parts of the country.214

Regional initiatives, agreements undertaken by groups of states, have emerged as 
potent sub-national alternatives to nationally managed programs. The membership 
of the agreement is usually defined by a common interest, such as a shared power 
distribution system. Sometimes the agreements are shaped around proximity and 
common issues faced by the members. However, there are also cases of agreements 
between distant states who may share common interests in more fundamental social 
change. Membership in a single agreement does not preclude membership in others. 
Some states are part of several overlapping agreements.

9.2 

Regional cap-and-trade initiatives
In the absence of national legislation, these mandatory regional programs are the next 
best alternative. Several regional initiatives have emerged in the recent past. These 
plans vary widely in structure and scope but all face similar issues.215

9.2.1 

Regional Greenhouse Gas Initiative

The Regional Greenhouse Gas Initiative (RGGI) is by far the most established of all 
of the regional cap-and-trade agreements. It is the first U.S. government implemented 

213 JONATHAN L. RAMSEUR, CONGRESSIONAL RESEARCH SERVICE, REPORT NO. RL33812, 
CLIMATE CHANGE: ACTION BY STATES TO ADDRESS GREENHOUSE GAS EMISSIONS 23 
(Washington: The Service) (2007)

214 Symposium, The Domestic Response to Global Climate Change: What Role For Federal, State, and 
Litigation Initiatives,42 U.S.F.L.REV. 39 (2007)

215 See Appendix 1 for comparison charts.
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mandatory cap-and-trade effort. The constituent states are Connecticut, Delaware, 
Maine, Maryland, Massachusetts, New Hampshire, New Jersey, New York, Rhode 
Island, and Vermont.216

Following an agreed upon regulatory model these states have designated, through 
legislation, the regulatory programs to reduce power sector CO2 emissions by 10% 
from current levels (2009, ~121 million tons CO2) in 2018. The initial phase of reductions 
will involve simply holding emissions steady at the cap until 2015. The combined 
coverage of the agreement constitutes 10% of the entire U.S. GHG emission.217

The allocation of carbon credits has been achieved through auction and the proceeds 
are then given to the participating states. In 2009 the program generated profits 
ranging from two million in Vermont to nearly eighty-eight in New York.218 Many of 
the participants have allocated these profits to programs addressed to softening the 
financial impact on the end-user and increasing energy efficiency.219

The RGGI group also recognizes participant’s efforts outside of the region and 
power generation sector that nonetheless reduce carbon output or sequester CO2. 
These offsets are limited to 3.3% of the total emissions of the participant. This amount 
will increase to 10% if the price of allocations raises above ten dollars a unit. 

The program has integrated a substantial amount of flexibility in order to include 
the possibility of future integration of more covered sectors and sources as well as 
other GHG’s and states.220

The program may have legal shortcomings. Already a New York power broker 
has challenged the legality of the program. However, underlying the constitutional 
claims is displeasure at the inability to pass on increased costs in fixed price energy 
contracts.221 In a rather disturbing twist, the federal Chamber of Commerce has 
submitted a “friend of the court” memorandum outlining the reasons why the court 
should find the RGGI to be illegal. 

There is also the often cited issue of leakage from non-participating neighbor states. 
The RGGI management has tasked a working group with investigating these issues 
and possible solutions. The group has reported on multiple avenues to resolve this 
issue including a push for a nation wide program.222

9.2.2

Western Climate Initiative

The Western Climate Initiative (WCI) is another regional cap-and-trade program. 
The program is still in the very early stages of development having only been officially 
launched in 2007.223 Even though the mechanism used is the same as the RGGI, 
the program’s structure is vastly different. Several of the many differences are of 
fundamental importance. First, the WCI covers all six of the major GHGs. Second, it 
covers a broader range of sectors.

216 RGGI, Inc, Regional Greenhouse Gas Initiative, Executive Summary 1 (2008), available at
http://www.awm.delaware.gov/SiteCollectionDocuments/RGGI_Executive%20Summary.pdf 

217 Lutsey, infra note 221, at 681
218 Regional Greenhouse Gas Initiative, Auction Proceeds,

http://www.rggi.org/states/auction_proceeds, (last visited July 28, 2009)
219 GLOBAL CLIMATE CHANGE, supra note 199, at 325
220 RAMSEUR, supra note 209, at 15
221 Indeck Corinth v. Paterson, Index No. 369/2009 (N.Y. Sup. Ct. filed Jan. 29, 2009)
222 David Farnsworth et al., Potential Emissions Leakage and the Regional Greenhouse Gas Initiative 

(RGGI): Evaluating Market Dynamics, Monitoring Options, and Possible Mitigation Mechanisms 
(2007)

223 Western Climate Initiative, Recommendations for the WCI Regional Cap-and-Trade Program 
1.1,1.2 (2008) [hereinafter WCI design recommendations]
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The program includes participants in both the U.S. and Canada. In addition to 
participants, there are also observers in U.S., Canada, and Mexico. Depending on 
a range of factors these observers may eventually join the program. In the U.S. the 
participants are Washington, Oregon, California, Arizona, Montana, Utah, and New 
Mexico. In Canada the participants are British Columbia. Manitoba, Ontario, and Quebec. 

The goal of the WCI is to reduce the GHG emissions from electricity, industry, 
transportation, and residential and commercial fuel use by 15% below 2005 levels 
in 2020.224 This is quite significant as the total participation covers 20% of the U.S. 
economy, 70% of Canada’s, and 90% of the regions emissions. In total the agreement 
would affect 13%of the U.S. total GHG emissions.225 The first phase of reduction is set 
to occur in 2012. The parties have agreed on a timeline of actions to make this possible.

The allocation of emission allowances will occur differently from the RGGI due 
to the breadth and aspects of the sectors covered.226 While the program does require 
a minimum amount of auctioning, the allocation system is structured to allow the 
participating states leeway in making allocation decisions. Each partner will be 
allocated a budget of allowances based on data collected prior to the commencement of 
the program. There are agreements to undertake certain public benefit projects with a 
portion of the budget. These public benefit projects include research and development 
into carbon capture & storage, renewable energy development, transmission and 
storage of energy, and efficiency. Any surplus beyond these investments is subject 
to certain recommendations such as the promotion and creation of green jobs, 
reducing consumer impacts, aiding industry to transition, and so forth. The allowance 
system is structured to allow for recognition of reductions undertaken prior to the 
commencement of the program.  The program also includes a three-year compliance 
period.

Furthermore, the program allows for offsets in several areas including forestry, 
agriculture, and waste management but the total offsets allocated cannot exceed 49% 
of the total reductions. However, each state is allowed to further reduce the allowable 
offsets. 

The drafters of the WCI paid close attention to the issue of leakage. In attempting 
to overcome the problem they regulate First Jurisdictional Deliverers (FJD). This 
can either be a power producer within the jurisdiction of the state, or the utility that 
delivers the power from out of the state.

The WCI is a forward-looking program. In drafting the WCI the partners explicitly 
stated that they wanted it to serve both as a model for a nation-wide initiative or at 
the very least not complicate integration into one.

Of course the program is not without major complications.227 The WCI was initiated 
and driven by governors instead of legislators creating fertile ground for conflict.  
Governors can enter into agreements with each other. These agreements may contain 
guiding principals. Legislators ultimately craft the laws that shape the program. 
Difference between the law created and the original agreement is very real possibility. 
This will then raise concerns about the integrity of the cooperation. Another major 
concern is the linkage between Canadian and U.S. initiatives. This raises the specter 
of constitutional challenges to the program.228

224 Lisa Matthews, Regional Cap-and-Trade Programs to Cut Global Warming Emissions 9 (2009)
225 Nicholas Lutsey & Daniel Sperling, America’s Bottom-up Climate Change Mitigation Policy, 36 

ENERGY POL’Y 673, 681 (2008)
226 Id. at 10–11
227 RAMSEUR, supra note 209, at 14 (noting that legislatures will be crafting the laws to carry out the 

program thereby potentially creating a different program than that initially agreed upon by the 
governors)

228 Discussed in full above § 4.5
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9.2.3 

Midwestern Greenhouse Gas Reduction Accord

The Midwestern Greenhouse Gas Reduction Accord (MGGRA) is another state 
governor driven cap-and–trade initiative in development. The participating states 
and province have already agreed to timelines for development of specific program 
aspects. The MGGRA is scheduled to be completed in 2009 and thereafter implemented 
within thirty months.229

This program is especially important due to the heavy regional reliance on coal. 
The participants cover some states that are heavily dependant on fossil fuel industry 
including Illinois, Iowa, Kansas, Michigan, Minnesota, and Wisconsin.230 The Canadian 
province of Manitoba is a participant in this program as well. The program is still 
in the very early stages of development but is guided by a forward thinking design. 

The regional goal is to reduce the six major GHGs by 60–80% from 2005 levels 
by 2050.231 The scope of the sectors covered will be broad and include industry and 
transportation fuels, as well as residential, commercial, and industrial building fuels. 
However, agriculture, waste management, and forestry are not slated to be included.

Many aspects of the program are currently being modeled to determine the eventual 
program parameters. These include aspects including the allocation of allowances 
and offsets. The design is due to be completed in 2009 and implemented within 30 
months of the initial agreement.

The MGGRA is another program that aspires to promote federal movement 
towards national action addressing GHGs. The program is being designed with 
sufficient flexibility to allow for future integration and linkage between regions or 
national programs.232

9.3

Regional cooperation efforts other than cap-and-trade
Not all sub-national agreements are focused on creating the type of direct action 
embodied by cap-and-trade. The other agreements take many shapes and provide 
important insight into the other avenues of action under investigation by groups of 
states.

9.3.1

Shared policy goals

One method of addressing climate change at a sub-national level is embodied in 
regional expressions of shared policy goals. While the language of these types of 
agreements tends to express aspiration rather than commitment, they still provide 
important nuclei for subsequent action.

The Climate Change Action Plan of 2001 is a resolution to pursue policy which 
would reduce GHGs.233 The Plan resulted from agreements initiated by the Conference 
of New England Governors and Eastern Canadian Prime Ministers. This Conference is 

229 Midwestern Governors Association, Midwestern Greenhouse Gas Reduction Accord (2007)
230 Emily Figdor & Alison Cassady, The Carbon Boom: National and State Trends in Carbon Dioxide 

Emissions Since 1960 23–24 (2006)
231 Lisa Matthews, supra note 220, at 14
232 Id.
233 The Committee on the Environment and the Northeast International Committee on Energy (NICE) 

of the Conference of New England Governors and Eastern Canadian Premiers (NEG/ECP), 
Climate Change Action Plan 2 (2001) [hereinafter NEG/ECP Climate Plan 2001]
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a partnership between the governors of the U.S. states of Connecticut, Rhode Island, 
Massachusetts, Vermont, New Hampshire, and Maine and the Canadian provinces of 
New Brunswick, Newfoundland, Labrador, Nova Scotia, Prince Edward Island, and 
Quebec. The Plan describes three goals based on length on time.234 The short-term goal 
is to reduce regional GHG emissions to 1990 levels by 2010. The mid-term goal is to 
then reduce these emissions by 10% in 2020. Finally, the goal is to further reduce these 
emissions by 75–80% below 1990 levels. Some of the items identified to be integral 
to these goals were the establishment of a regional GHG inventory; establishment of 
reduction, adaptation and efficiency plans; and promotion of public awareness. As 
far back as 2001 it was equally clear to the governors and premiers that they would 
be providing the example to their respective nations. However, a periodic review of 
these goals in 2005 indicated that there had to be more aggressive action in education, 
transportation, and industrial sectors.235 The report suggested establishment of an 
interim goal to help push action in these sectors. In another recent action (2006) the 
Conference signed a resolution to increase renewable generation by 10% by 2020.236

The West Coast Governors Global Warming Initiative is another example of 
climate change policy cooperation. This initiative developed in 2004 is an agreement 
between the governors of Washington, Oregon, and California to initiate cooperative 
state policy projects.237 These states recognized the unique burden of climate change on 
coastal regions but also understood the economic potential of early action in efficiency 
technologies and development of renewable energy. The recommendations adopted 
are focused on strategies to reduce emissions through a broad range of actions. Some 
examples are efficiency measures for appliances not covered by federal law and state 
buildings, incentives to increase the sale of renewable energy, and the purchase of 
hybrid vehicles. While the recommendations may seem less than progressive, this 
level of cooperation provided valuable momentum for subsequent regional efforts.

9.3.2 

Shared power distribution networks

Membership in many regional agreements is determined by the electricity transmission 
systems within the region. Several separate systems of distribution have formed 
around the country. Some regional initiatives have emerged to respond to a shared 
interest in the region’s electricity distribution service as well as the underlying 
interest in energy stability. These agreements are often shaded by climate change 
considerations. 

The Clean and Diversified Energy Initiative (CDEi) is a resolution supporting 
several shared policy goals. The parties to the agreement are the governors of New 
Mexico, California, Wyoming, Utah, and North Dakota. The initiative outlines several 
items addressed specifically to climate change. These are the goals of producing 
30,000 megawatts of clean electricity by 2015, the means by which to transmit this 
electricity, and a 20% efficiency improvement throughout the region by 2020.238 This 
initiative also provides recommendation for the state and federal policy changes 
necessary to achieve the ends. These recommendations were developed with input 

234 Id. at 7
235 GLOBAL CLIMATE CHANGE, supra note 199, at 327
236 Id. at 328
237 Carol Jolly et al., West Coast Governors’ Global Warming Initiative Staff Recommendations to the 

Governors (2004), 
available at http://www.ef.org/westcoastclimate/WCGGWI_Nov_04%20Report.pdf 

238 Western Governors’ Association, Clean and Diversified Energy Initiative: 2005–2007 Progress 
Report 2, 9, 12 (2007)
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from a wide variety of stakeholders throughout the affected regions.239 As a result the 
recommendations are tailored to the specific issues within the region and are sensitive 
to the social atmosphere. 

Powering the Plains is a nonprofit corporation designed to explore and address 
energy and climate change issues facing the upper Midwest. The participants are 
the states of Iowa, Manitoba, Minnesota, North Dakota, and South Dakota, and 
Wisconsin, and the Canadian province of Manitoba. These participants are linked 
through either a common electric transmission network, or are deeply invested in 
the energy production for the region. The program, operated through the Great 
Plains Institute, formed to provide policy recommendations that would achieve a 
broad range of objectives including reducing GHGs, increasing regional resource 
development, and improving efficiency.240 The participants have agreed to tailor 
their efforts around the long-term objective of reducing CO2 emissions 80% from 
1990 levels by 2050. The range of stakeholders includes legislators, utility regulators, 
utility industry executives, agricultural producers, and environmental advocates. 
These stakeholders have provided a roadmap to the constituent governments in 
which recommendations are laid out for policy changes focused on achieving a stable 
economy while reducing emissions and providing low cost and efficient energy. Some 
of the recommendations include the development of a range of renewable energy, 
nuclear power, and carbon neutral or offset fossil fuels.241 However this initiative 
is an excellent example of a step in cooperation. Much of the work of the project 
has been integrated into the larger efforts behind the Energy Security and Climate 
Stewardship Platform for the Midwest of 2007.242

9.4 

Conclusion
Regional cap-and-trade systems hold great promise. They are the next best way 
to achieve reductions if the federal government is unable to provide the necessary 
leadership. In total these programs will cover nearly half of the entire U.S. CO2 
emissions. However, they also have major limitations. These include Constitutional 
issues; conflicting objectives within the executive and legislative branches of the 
participating states; the potential to “scare” away polluters into unregulated states; 
and the need to include large non-participating emitters in order to achieve national 
reductions. Regional cooperation agreements, not cap and trade related, do not face 
these same challenges and address important issues common to several states. These 
agreements cover a wide range of topics but most importantly lay the foundation for 
further, potentially more aggressive actions to address climate change.

239 Id. at 7 (outlining the stakeholder involvement in policy formation process of several initiatives)
240 GREAT PLAINS INSTITUTE, POWERING THE PLAINS: ENERGY TRANSITION ROADMAP, 

OVERVIEW 3 (2007)
241 Id. at 10–15
242 Midwestern Governors’ Association, Energy Security and Climate Stewardship Platform for the 

Midwest (2007) 
available at http://www.midwesterngovernors.org/publications.htm 
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10  Unilateral state actions

10.1 

Introduction
There are many obvious reasons why combined efforts are beneficial. However, it 
is equally obvious why some states might choose to take actions alone. Garnering 
support for the process of enacting legislation is inherently tasking. Not many states 
can support protracted and repeated efforts to form consensus. Moreover, coming 
to agreement on the propriety of a given action can be difficult within a single state, 
much less across state lines. The following examples demonstrate the variety of 
actions that have been attempted.243 Specific examples are given within the several 
categories to further drive the point home. The differences between states have lead 
to many approaches to the issue of climate change.

10.2 

State Climate Action Plans
Climate action plans are a potential first response to the process of addressing climate 
change. These plans optimize the political actions taken in response to climate change 
by streamlining efforts and identifying crucial points. However, there are many 
examples of states taking progressive and comprehensive actions without first 
spending capital and time researching the appropriate action.

Thirty-two states have adopted such plans in response to a realization that climate 
change must be met with a strategic and thoughtful response.244 These plans are often 
addressed to a range of factors. However, they are simply policy recommendations. 

At the state level the plans are tailored to the problems that local leadership perceives 
as most important. They can be seen to indicate a broad interest in investigating a 
course of action. These recommendations are often produced by Climate Change 
Commissions that are formed specifically for the purpose of producing climate action 
plans. The composition of these advisory groups can be incredibly variable from state 
to state.

In 2006 the governor of Illinois, by executive order, formed the Illinois Climate 
Change Advisory Group to provide the state with advice on “the full range of policy 

243 The examples used represent a small percentage of the information available. Several large 
databases, cited throughout this section, contain more comprehensive compilations. The purpose 
of this section is not to provide an exhaustive analysis, but rather to examine the diversity and 
innovation being attempted on a state level.

244 U.S. Envtl. Prot. Agency, Climate Change-State Planning and Measurement
http://www.epa.gov/climatechange/wycd/stateandlocalgov/state_planning.html (last visited 
July 2, 2009)
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options” to reach the goal of reducing GHG emissions.245 The governor decided to 
include representatives from various stakeholder groups including “business leaders, 
labor unions, the energy and agricultural industries, scientists, and environmental 
groups from throughout the state.”246

Other state governments acted much earlier and formed their plans around the 
advice of non-profit advisory groups. In 2001 the governor of New York established 
the New York State Greenhouse Gas Task Force. The task force was formed to provide 
policy recommendations for reducing statewide GHG emissions.247 The governor 
specifically requested that the task force work in conjunction with The Center for Clean 
Air Policy, an independent non-profit “think tank”. The subsequent report outlines 
several portions of a comprehensive state level climate response. The governor then 
selectively employed portions of these recommendations.

Some recommendations are generated in the academic fields. The University of 
Alabama generated a 1999 report for the state leadership to aid in policy making 
related to climate change. Interestingly the source of funding in that case came from 
a grant through the EPA, a federal agency.248

The content of the recommendations of these bodies varies largely from state to 
state. Several of the recommendations are examined in depth to demonstrate the 
difference in the guiding philosophies from state to state.

In 1999 the state of Tennessee generated a climate change action plan to advise 
the governing body on strategies for mitigation of GHGs. These recommendations 
cover sectors ranging from industrial, commercial, residential, utility, transportation, 
and so forth.249 Some of the recommendations reflect “traditional” approaches to 
mitigation of GHGs. These deal with directly reducing emissions from power plant, 
investment in efficiency and renewable, and improving vehicular emissions, and 
utilizing forest management to sequester GHGs. There are also an entire range of 
recommendations that evince a broad based understanding of GHG reductions. Some 
of these include promotion of telecommuting and low flow showerheads, carbon 
sequestration through regulation of agricultural practices, and energy conservation 
through efforts like development of efficient supermarket refrigeration systems.

The main recommendations of the New York Climate Action Plan are much more 
comprehensive than the others reviewed above. This plan centers on incremental 
reduction of GHGs from all major sectors to 10% below 1990 levels by 2020.250 The 
methods recommended for achieving this end are varied. In the transportation sector 
the main recommendations are the adoption of California’s emission standards, 
development of mass transit, and adoption of “smart growth” to reduce reliance on 
transportation. The plan also suggests development of a robust alternative energy 
industry within the state. In the power generation sector the recommendations focus 
on increasing efficiency and reduction of demand, adoption of a renewable portfolio 
standards, and implementation of power sector cap and trade. Finally, the report 
indicates that the goal of reducing GHGs can be achieved through far reaching 
efficiency standards for buildings and industry.

245 Ill. Exec. Order No. 2006-11 (Oct. 5, 2006)
http://www.illinois.gov/Gov/pdfdocs/execorder2006-11.pdf

246 Ill. Envtl. Prot. Agency, Illinois Climate Change Advisory Group,
http://www.epa.state.il.us/air/climatechange/  (last visited July 12, 2009)

247 Center for Clean Air Policy, U.S. -- State Climate Programs,
http://www.ccap.org/index.php?component=programs&id=17 (last visited July 12, 2009)

248 U.S. Envtl. Prot. Agency, Climate Change-Alabama,
http://epa.gov/climatechange/wycd/stateandlocalgov/states/al.html#ccap (last visited July 4, 2009)

249 U.S. Envtl. Prot. Agency, Climate Change-Tennessee,
http://epa.gov/climatechange/wycd/stateandlocalgov/states/al.html#ccap (last visited July 4, 2009)

250 The Center For Clean Air Policy, Recommendations to Governor Pataki for Reducing New York 
State Greenhouse Gas Emissions  (2003)
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10.3 

State inventory and registry
As of 2008 forty-one states have chosen to take account of climate changing emissions 
in their states.251 However, not all inventories and registries are equal. One of the 
fundamental aspects of these efforts is standardized measurement and reporting. This 
ensures the validity and transparency of the efforts and therefore standardization is 
of the utmost importance. 

A compelling reason to undertake these actions can be learned from history. 
Previous emissions controls have faced problems of inadvertently creating incentives 
to emit as much as possible before program inception. High starting emissions made 
for easier cutbacks. Registering early cutback efforts reduces this incentive.

In spite of the challenges, several states have developed their own GHG inventories 
and registries to aid emitters within the state to record emission levels. The difference 
in each state’s approach is apparent through an analysis of several examples.

The New Hampshire Greenhouse Gas Registry established in 1999 is an interesting 
study in the progression of initiatives from single state, to multi-state, to sub-national 
level.252 The state initially established their own program to focus on the efforts of 
business, municipalities, or individuals to quantify emissions and record efforts at 
reduction. This program developed as a part of the Eastern Climate Registry formed 
between Connecticut, Delaware, Maine, Massachusetts, New Hampshire, New Jersey, 
New York, Pennsylvania, Rhode Island, and Vermont.253 This regional conglomerate 
then merged with a private initiative called The Climate Registry.254

In 2000 the Governor of California approved legislation to form the California 
Climate Action Registry.255 This registry was made for the explicit purpose of 
cataloging voluntary efforts to reduce emissions. California added specific language 
indicating that would employ its “best efforts” to ensure that efforts these voluntary 
actions would be given “appropriate consideration”. This language was added because 
any preemptive efforts to reduce emissions might not necessarily be compatible 
with subsequent mandatory reduction programs. Regardless, the program currently 
boasts of three hundred members including corporations, universities, cities, counties, 
government agencies and environment organizations. After a little departmental 
juggling the program was integrated into the California Air Resources Board.256

Wisconsin has an interesting approach to the registry issue. The government has 
created a split voluntary/mandatory emission reduction registry. In 2000 Wisconsin 
enacted legislation that established the Wisconsin Voluntary Emission Reduction 
Registry.257 This registry was created to recognize and foster efforts to reduce emissions 
in anticipation of future mandatory programs. Seventeen entities joined the program 
and logged 38 million tons of CO2 reductions over seventeen years. The program is 

251 U.S. Envtl. Prot. Agency, Climate Change-State Reporting,
http://epa.gov/climatechange/wycd/stateandlocalgov/state_reporting.html#two (last visited 
July 12, 2009)

252 N.H. Dept. of Envtl. Services, NH Greenhouse Gas Registry,
http://des.nh.gov/organization/divisions/air/tsb/tps/climate/ghgr.htm (last visited July 30, 2009)

253 Eastern Climate Registry, N.H. Rev. Stat. Ann. § 125 L:3 (2009)
254 Eastern Climate Registry, Supporting Regional Climate Action,

http://www.easternclimateregistry.org/ (last visited July 30, 2009)
255 Cal. Climate Action Registry, Overview,

http://www.climateregistry.org/about.html (last visited July 30, 2009)
256 Cal. Envtl. Prot. Agency, Air Resources Board,

http://www.arb.ca.gov/cc/inventory/inventory.htm (last visited July 30, 2009)
257 Voluntary Emissions Reduction Registry, Wis. Admin. Code NR § 437.01 (2009)
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currently being eclipsed by new requirements for reporting under federal law as well 
as recognition of much more effective national and international registries.258

The Wisconsin Department of Natural Resources established mandatory reporting 
for entities emitting CO2 in excess of 100,000 tons per year.259 However, this is simply 
a reporting requirement and does not recognize CO2 as a pollutant or impose any sort 
of fee or restriction. Regardless, in reporting the emissions the entity must catalogue 
the source with great specificity and it is undeniable that this information is valuable 
in itself.

10.4

State GHG reduction timetables
Several states have chosen to initiate laws specifically focused on timetables for 
reduction of GHGs. Interestingly, the choices of scope and severity are treated quite 
differently. Some states have chosen to undertake binding caps instead of soft goals 
and porous targets. Some states have chosen to address the entire economy and 
others restrict themselves to addressing specific sectors or government institutions. 
Combinations of multiple approaches and transitions between efforts further 
complicate strict classification. These variations are further examined through specific 
examples of state government action.

10.4.1 

Binding caps

Several states have opted for binding caps. To date six states have established 
statewide GHG caps.260

The state of California is by far the strongest in the field of direct action to rein in 
GHG emissions. In 2005 the governor set a three-phase GHG reduction target.261 The 
first phase would reduce GHG emissions to 2000 levels by 2010. The second would 
reduce GHG emissions to 1990 levels by 2020. The final phase would culminate in 
an 80% reduction from 1990 level in 2050. There are two reasons why this decisive 
action is significant. First, in 2006 the legislature adopted the second phase target 
and instated a mandatory cap across all major GHG producing sectors of 1990 GHG 
emissions levels by 2020.262 Second, comparatively speaking, California emits more 
CO2 than a fair portion of industrialized nations.263 Actions that stand the potential 
to dent the gargantuan output are both necessary and outstanding.

California’s efforts are not without the necessary teeth to make them effective. 
The state also passed legislation allowing civil and administrative penalties for not 
complying with emission reductions.264

258 Wis. Dept. of Natural Res., The Wisconsin Voluntary Emissions Reduction Registry,
http://dnr.wi.gov/air/vol/registry/ (last visited July 30, 2009) (noting partial cause due to 
private initiates including The Climate Registry)

259 Required Emission Inventory Reports, Wis. Admin. Code NR § 438.03 (2009)
260 U.S. Envtl. Prot. Agency, Climate Change-State Targets and Caps,

http://www.epa.gov/climatechange/wycd/stateandlocalgov/state_target_cap.html (last visited 
July 2, 2009)

261 Cal. Exec. Order No. S-3-05 (July 13, 2007),
http://www.dot.ca.gov/hq/energy/ExecOrderS-3-05.htm 

262 Statewide Greenhouse Gas Emissions Limit, Cal. Health & Safety Code §§ 38550-61 (2009)
263 RAMSEUR, supra note 209, at 22
264 SB 527, ch. 769, 2001 Cal. Stat. 93 (2001)



59Reports of the Finnish Environment Institute  25 | 2009

In 2007 Hawaii imposed a mandatory and enforceable limit to reduce the entire 
state’s GHG emissions to 1990 levels by 2020.265 The state law that established the 
cap, called The Global Warming Solutions Act, also required the state Department 
of Health to take regulatory action in order to ensure the target is attained.266 Notably 
however, the transportation industry is omitted from the requirements even though 
it constitutes 21% of the states total GHG emissions. 

The state of New Jersey enacted legislation to impose mandatory limits on GHG 
emissions from the entire state. This limit includes emissions from power generated 
outside of the state and used within it. The Global Warming Response Act, signed 
into law in 2007, sets a goal of 1990 levels of GHGs by 2020, and then an 80% reduction 
below 2006 levels by 2050.267 As a signatory to RGGI the state already has a mechanism 
to achieve these reductions. Several other mechanisms proposed include the creation 
of an inventory and monitoring system, a system of robust and responsive policy 
feedback from stakeholders, and a fund for climate change efforts created from the 
proceeds of the RGGI CO2 emission auctions.268

10.4.2 

Non–binding goals and targets

Nineteen states have set economy wide nonbinding GHG reduction targets or goals 
either through executive order or by legislative action.269

For example in 2007 Florida Governor Charlie Crist set a three-phase statewide 
GHG target.270 The ultimate objective is to attain an 80% reduction from 1990 levels 
by 2050. In spite of the non-binding nature of the goal, the governor simultaneously 
ordered specific actions within his administration to move towards attainment. These 
included ordering a cap on GHG emissions in the utility sector, adopting California 
vehicle emission standards, increasing efficiency standards in construction and 
appliances, and facilitating integration of renewable energy into the power grid.  On 
the same day the governor also set a more aggressive target limited to state agencies 
requiring reductions of 40% from 2007 levels by 2050.271

In 2006 Illinois governor Rod Blagojevich issued an order expressing the state 
government’s intent to achieve a 6% reduction of government related emissions by 
2010.272 These reductions are to be achieved through participation in a privately run 
registry and cap-and-trade program.273 In February of 2007 the Governor announced, 
but did not codify, a statewide target of 60% reduction in GHG emissions from 1990 
levels by 2050.274 However, as a signatory to the regional MGGRA program, these 
goals are likely to be integrated into the forthcoming binding resolution. 

265 Greenhouse Gas Emissions, Haw. Rev. Stat. 342B-71 (2009)
266 Rising Tide Hawaii, House Bill 226,

http://www.risingtidehawaii.com/HB226.html (last visited July 27, 2009)
267 Legislative findings and declarations; impact and reduction of greenhouse, N.J. Stat. Ann. § 26:2C-

38 (2009)
268 State of New Jersey Global Warming Website,

http://www.state.nj.us/globalwarming/index.shtml (last accessed July 3, 2009)
269 U.S. Envtl. Prot. Agency, Climate Change-State Targets and Caps,

http://www.epa.gov/climatechange/wycd/stateandlocalgov/state_target_cap.html (last visited 
July 2, 2009)

270 Fla. Exec. Order No. 07–127 (July 13, 2007)
http://www.flclimatechange.us/ewebeditpro/items/O12F15074.pdf 

271 Fla. Exec. Order No. 07–126 (July 13, 2007)
http://www.flgov.com/pdfs/orders/07-126-actions.pdf 

272 Ill. Exec. Order No. 2006-11, supra note 241
273 Chicago Climate Exchange (CCX), Discussed in full below § 12.4
274 See http://www.illinois.gov/PressReleases/ShowPressRelease.cfm?SubjectID=3&RecNum=5715 
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The state of Vermont has established itself as an ambitious and progressive force 
in conservation. The state’s actions in the field of emission reductions are in keeping 
with this tradition. In 2008 the Vermont Congress approved an Act that set a three 
phase statewide goal of 75% reduction from 1990 GHG emission levels by 2050.275 
The choice of the qualifying terms, “if practicable using reasonable efforts” make it 
clear that the ultimate goal is purely aspirational. The Act also includes language 
that requires state agencies to undertake specific climate sensitive actions in support 
of the targets.276 These required actions include assessments of the costs and benefits 
of various climate related efforts, analysis of economic impacts, and GHG reduction 
progress reports. 277

10.5

Power sector specific actions
The two major sectors responsible for GHG emissions are transportation and 
electricity generation. For this reason several states have enacted laws or regulatory 
requirements specific to the energy sector. Here again the methods of achieving the 
same end take many forms. Some of the methods of limiting emissions from the 
energy sector include CO2 offset requirements in three states, GHG performance 
standards in four states, advanced coal technologies in fourteen states, and power 
sector cap-and-trade in ten states.278 Some examples of the specific state laws in each 
of these areas are examined in detail. 

In 2006 California established a GHG performance standard for power generation. 
The law prevents load-serving entities or local publicly owned electric utilities to 
enter into long-term investment in plants that exceed 1,100 pounds of CO2 emitted 
for a single mega-watt hour of electricity.279

Washington State has a similar program that they have labeled Emission 
Performance Standards. In 2007 the Governor Christine O. Gregoire issued an order 
limiting statewide GHG output and listing the actions necessary to achieve the goals.280 
As a part of the actions to meet the goals the legislature subsequently established 
a GHG performance standard. The standard placed limitations on contracts with 
existing power plants and required all new plants to meet the maximum output of 
1,100 pounds of CO2 per megawatt-hour of electricity produced.281

Massachusetts enacted several rules prior to their commitment to the RGGI 
requiring mandatory power plant offsets, a power sector specific cap and trade, and 
emission standards for power generation.282 After the RGGI took effect these actions 
were integrated into or superseded by the requirements of the regional program.283

275 Greenhouse Gas Reduction Goals, Vt. Stat. Ann. Tit. 10, § 578 (2009)
276 State agency energy plan, Vt. Stat. Ann. Tit. 3, § 2291(c) (2009)
277 Filing of proposed rules, Vt. Stat. Ann. Tit. 3, § 838(c) (2009)
278 U.S. Envtl. Prot. Agency, Climate Change-State Power Sector,

http://epa.gov/climatechange/wycd/stateandlocalgov/state_power_sec.html (last visited July 
29, 2009)

279 Conditions allowing a load-serving entity or local publicly owned electric utility to enter into a 
long-term financial commitment, Cal.Pub.Util.Code § 8341 (2009)

280 Wash. Exec. Order No. 07-02 (February 7, 2007)
http://www.governor.wa.gov/execorders/eo_07-02.pdf 

281 Greenhouse gases emissions performance standards--Rules--Sequestration, Wash. Rev. Code. Ann. 
§ 80.80.040 (2009)

282 Air Pollution Control, 310 Mass. Code Regs. 7.0 (2009)
283 U.S. Envtl. Prot. Agency, Climate Change-Massachusetts,

http://www.epa.gov/climatechange/wycd/stateandlocalgov/states/ma.html#sghgc (last visited 
July 3, 2009)
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In 2006 Colorado enacted laws to give preference to certain types of power plant 
construction proposals. The laws require the state administration to give special 
consideration to proposals for “integrated gasification combined cycle generation 
facilities to demonstrate the feasibility of this clean coal technology with the use 
of western coal and with carbon dioxide capture and sequestration”.284 The law 
also dictates that public funding provide financial assistance for electric production 
utilities to develop advanced coal technology projects.

The state of Illinois has a history of providing public funds and incentives to attract 
coal industries. Modern policy is no different. In 2007 Illinois changed its commerce 
and development laws in order to allow public funds to be allocated towards 
development of electric generation facilities using advanced coal technologies.285

10.5.1 

State renewable portfolio standards

Not all actions taken in the power sector require stopping actions that increase GHG 
emissions. Renewable Portfolio Standards (RPS) are state requirements imposed 
on the power generation sector that instead require certain actions to be taken. As 
of 2007 half of the states had enacted these standards. Generally speaking, these 
requirements are that a certain percentage of the power offered to the state must come 
from renewable energy. While the vast majority of the programs are mandatory, a 
handful of states have chosen to make compliance optional.286 Overall, the mandatory 
programs have set achievement of their goals through incremental requirements and 
have enjoyed a high level of success in implementation. 

Nevada was one of the first movers in this field with legislation enacted in 1997.287 
Their current goal is 25% of the energy generated in the state to be from renewable 
sources by 2025.288 Current legislation also streamlines the permitting process and 
ensures that solar will receive special consideration As a result on a per capita basis 
Nevada leads the nation in production of geothermal energy and is near the top in 
the production of solar energy.289

Some states approach the potential of renewable energy in a much more reserved 
fashion. Virginia sets a three phase voluntary goal calculated from the energy profile 
of 2007.290 The ultimate goal is to replace 15% of 2007 non-renewable energy with 
renewables by 2025. Participation is incentivized with grants and reimbursements. 
While this standard does not take nuclear power into account, it will double count 
solar and wind power usage.

Texas, a state that has been largely opposed to mitigation efforts on any scale, 
passed RPS legislation in 1999.291 The state experienced so much success that they 
expanded the requirement in 2005 to 5,880 megawatts of renewable energy production 

284 New energy technologies--consideration by commission--incentives--demonstration projects--
definitions--legislative declaration, Colo. Rev. Stat. § 40-2-123 (2009)

285 Financial assistance to energy generation facilities, Ind. Code § 20-605-605-332 (2009)
286 Ryan Wiser & Galen Barbose, Renewable Portfolio Standards in the United States: A Status Report 

with Data Through 2007, tbl. 1 (2008)
287 Establishment of portfolio standard; requirements; treatment of certain solar energy systems; 

portfolio energy credits; renewable energy contracts and energy efficiency contracts; exemptions; 
regulations, Nev. Rev. Stat. § 704.7821 (2008)

288 Pewclimate.org, Nevada RPS, http://www.pewclimate.org/node/4677 (last visited July 29, 2009)
289 Nevada Climate Change Advisory Committee, Governor Jim Gibbons’ Nevada Climate Change 

Advisory Committee Final Report, 7,8 (Allyson Rameker ed.) (2008)
290 Sale of electricity from renewable sources through a renewable energy portfolio standard program 

Va. Code. Ann. § 56-585.2 (2009) (amended 2009)
291 Goal for Renewable Energy, Tex. Util. Code Ann. § 39.904 (2007)



62  Reports of the Finnish Environment Institute  25 | 2009

by 2015. They also set a goal of 10,000 megawatts by 2025. Due to their successes they 
are now the leading producer of wind energy in the nation.292

10.5.2

State solo cap-and-trade

Some states have determined cap-and-trade to be the preferred method of achieving 
aggressive reduction in GHG output. The absence of larger actions has led some state 
to initiate their own programs. However, there are only two states that have instituted 
this type of system.

In 2008 the governor of Florida approved a legislative bill that requested the state 
Department of Environmental Protection to submit proposal to the legislature for a 
statewide electric utility cap-and-trade system.293 The proposal, if adopted, is not set 
to become effective until after 2010. As previously noted, Florida has set non-binding 
GHG goals.294 The adoption of an electric utility cap-and-trade would make the goals 
binding for an important GHG producing sector

10.6 

State transportation sector specific action
As previously noted transportation emissions are a major source of GHGs. Reducing 
private transportation use can result in reductions of overall greenhouse gas emissions. 
These efforts can cover a vast range of initiatives including publicly funded mass 
transit, incentives for the purchase of hybrids or renewable fueled vehicles, and 
restrictions on private travel. 

10.6.1 

State promotion of low or no emission vehicles

Several states have instituted a range of incentives to push the purchase of alternative 
fuel vehicles and hybrids.295 These include rebates for purchase, tax breaks, access to 
high occupancy vehicle lanes regardless of occupancy, and waivers of state vehicle 
inspection requirements.

Some states lead by demonstrating the feasibility of utilizing fleets of alternative 
fuel or hybrid vehicles. A total of forty states have laws requiring that the public 
sector meet heightened vehicle standards.296 Texas is an excellent example in that they 
require hybrids or alternative fueled vehicles for government agencies with fleets of 
over 15 vehicles.297 This program has recently expanded due to its success.

292 See http://www.seco.cpa.state.tx.us/re_rps-portfolio.htm 
293 Governor’s Press Office, Governor Crist Announces California Governor Arnold Schwarzenegger 

as Keynote Speaker at Serve to Preserve Summit, 
http://www.flgov.com/release/10074 (last visited July 30, 2009)

294 Fla. Exec. Order No. 07–127, supra note 266
295 U.S. Dep’t of Energy, State & Federal Incentives and Laws

http://www.afdc.energy.gov/afdc/progs/all_state_summary.php/afdc/0 (last visited July 7, 2009)
296 Id. (referenced differently by individual states. Titles include green fleets policy, or alternative fuel 

use standards, or alternative fuel and advanced vehicle procurement requirements)
297 Vehicles Using Alternative Fuels, Tex. Admin. Code § 2158.004 (amended 2009)
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10.6.2 

State promotion of mass transit

States receive federal assistance for mass transit endeavors that reach a national scale. 
Other smaller projects must be funded out of the state coffers. Most Americans are 
opposed to tax increases. However, mass transit is an area that many are willing to 
pay for. In New York for example, the state runs a Mass Transit Operating Assistance 
Fund.298 This fund has been replenished by state taxes since its inception.

In an interesting twist the Utah legislature only required voter approval for mass 
transit taxes until July 1, 2009.299 After that date the county, city, or town could impose 
such a tax regardless of voter support.

The ultimate goal of these efforts is to reduce the amount of people on the road. 
The state of Washington does not mince words regarding this issue. In 2008 the state 
enacted a law to provide a framework for reaching GHG reduction goals. One of the 
provisions establishes a three-phase plan to reduce the total number of miles driven 
by private vehicles by 50% below 1990 levels by 2050.300

10.6.3 

State vehicle emissions standards

Recent struggles between the states and the federal government have brought GHG 
emission standards for vehicles to the forefront of state driven climate actions. The 
driving force behind this struggle is California due to a loophole in the law that allows 
them to set their own standards.

In 2002 California passed a law that required the California Air Resources Board 
(CARB) to set tailpipe emission standards for light duty vehicles.301 This is an area 
of law that is governed by the Clean Air Act making it nearly exclusively federal. 
All other states must defer to the federal standard. California is allowed to ask the 
federal government to grant them a waiver to establish their own standards because 
of the fact that California was alone in regulating vehicular emissions prior to the 
federal program.302 The waiver request was initially denied under President Bush, 
but subsequently granted under President Obama. Once California made the change, 
thirteen other states either have, or are in the process, of following the standard set 
by California instead of the federal one.303

10.7 

State energy efficiency actions
Efficiency is often viewed as an untapped resource. In pure economic terms it holds the 
potential to increase profit and lower costs. Many states have recognized the benefits 
of increasing efficiency. In 2006 this resulted in state level efforts receiving three times 
the federal level investment in efficiency.304 Improvements in efficiency come in many 

298 Mass Transit Operating Assistance Fund, N.Y. Econ Dev Law §  88-a (2008)
299 Utah Code Ann. 5-12-502 3(a)(i) (2009)
300 An Act relating to creating a framework for reducing greenhouse gases emissions in the 

Washington economy, ch. 14, 2008 Wash. Sess. Laws 16–17 (2009)
301 Development and adoption of regulations achieving reduction of greenhouse gas emissions from 

motor vehicles by January 1, 2005, Cal. Health & Safety Code § 43018.5 (2009)
302 State Standards, 42 U.S.C. 7543(b) (2009)
303 Pewclimate.org, Vehicle Greenhouse Gas Emissions Standards,

http://www.pewclimate.org/what_s_being_done/in_the_states/vehicle_ghg_standard.cfm (last 
visited July 5, 2009)

304 MAGGIE ELDRIDGE ET AL., THE STATE ENERGY EFFICIENCY SCORECARD FOR 2006 (2007)
available at http://www.aceee.org/pubs/e075.htm  
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different forms and have different advantages. Increasing the standards for efficiency 
in homes and appliances leads to reductions in cost for the general population and 
reduces demand for electricity. Increasing energy efficiency in the power generation 
sector can prevent the loss of huge amounts capital. Most importantly, reductions 
in demand will reduce the amount of electricity generation required. This will then 
stabilize and possibly reduce GHG emissions as a result.

10.7.1 

State energy efficiency codes for buildings

States can control exert control over energy use through the codes that govern 
building regulations within their jurisdictions. Thirty-three states have commercial 
building efficiency standards higher than the federal requirement. Twenty-eight 
have residential building efficiency standards higher than the federal requirements. 
Federal base standards are derived from several international standards. All states are 
required under federal mandate to review their energy codes concerning buildings 
and determine if it is feasible to adopt the federal codes.305 However, it is ultimately 
up to the state to decide how to administer building energy efficiency standards. 
Federal funding incentivizes the adoption of federal codes. In the Energy Policy Act 
of 2005 the federal government specified the most current model energy codes.306 The 
two classes of building energy codes are commercial and residential.  As with most 
voluntary initiatives the history of building codes presents an interesting study in 
the potential for advancement or disaster in state autonomy.

In 2001 the Texas legislature adopted a mandatory statewide energy code.307 The 
code centered on the International Energy Conservation Code (IECC) standard for 
all commercial, industrial construction, and in residential construction other than 
single-family residential construction. Under the Texas system each jurisdiction 
within the state can choose to adopt the most updated versions of the code standards. 
The state as a whole can also adopt the updated standards making them mandatory 
for all jurisdictions. The most recent update was not adopted statewide due to fears 
that the “stringency” of the new requirements would have a detrimental effect.308

Nevada is an interesting example of failures in governance at a state level. The 
state’s first energy code, established in 1978, governed building energy standards 
for all jurisdictions in the state.309 However, the standard was not enforced statewide 
due to a disbanding of the body tasked with implementation and regulation. Several 
jurisdictions within the state responded by adopting their own standards. These 
standards were allowed to remain in place when a subsequent governing body was 
designated with the task of implementing state energy codes for buildings. However, 
these jurisdictions were once again the only means of standardizing and enforcing 
building codes as this new state body was dissolved in 1993. In 2007 the state adopted 
energy conservation codes for all buildings, defined exemptions, and established a 
system of application and enforcement.310

The state of Hawaii has gone through some interesting changes in building code 
standards. The initial code, adopted in 1978 was mandatory statewide but included 

305 Updating State building energy efficiency codes, 42 U.S.C. 6831 (2005) (amended 2005)
306 International Energy Conservation Code 2004, ASHRAE 90.1 -2004
307 Building Energy Performance Standards, Tex. Health and Safety Code Ann., §388.003(b) (2009) 
308 Building Codes Assistance Project, Code Status: Texas,

http://bcap-energy.org/node/96#adoption (last visited July 30, 2009)
309 Building Codes Assistance Project, Code Status: Nevada,

http://bcap-energy.org/node/81#adoption (last visited July 30, 2009)
310 Adoption of regulations for energy conservation in buildings; exemptions; applicability and 

enforcement; procedures for adoption, Nev. Rev. Stat. Ann. § 701.220 (2007)
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no penalty for noncompliance and was not adopted by one of the jurisdictions 
within the state.311 It was understandably flaunted, as there were provisions, such as 
specific requirements for space heaters, which had no applicability in the state. The 
code was eventually discarded. Attempts are being made to craft a new one with 
specific attention to the tropical climate of Hawaii. Currently the state has no energy 
codes other than requiring certain types of insulation in newly built air-conditioned 
residences.312

Some state chose limited application of building efficiency codes. An impressive 
total of forty states have chosen to “lead by example” in this particular field.313 This 
means that the state has adopted certain building energy codes specifically for the 
government’s infrastructure. 

For example, in 2007 Florida designed rigorous requirements for new and existing 
state owned buildings. The requirements adopted are the Leadership in Energy and 
Environmental Design (LEED) green building standards.314

10.7.2

State appliance efficiency standards

States have also taken action to establish efficiency standards for appliances. The 
U.S. Department of Energy’s Appliances and Commercial Equipment Standards 
Program governs efficiency standards for commercial and residential appliances. 
States are allowed to set standards for equipment not covered under the program. 
Alternately, states can set higher standards than those required by federal law if 
granted a waiver.315

In 2008 California established twenty-one categories of appliances with additional 
state efficiency standards. These categories included both heightened federal standards 
as well as appliances outside of the scope of the federal coverage.316 In 2006 the state 
government projected savings of 3 billion dollars over 15 years as a result of these 
heightened standards.

In this field 25 states have chosen to adopt higher appliance efficiency standards 
for the state infrastructure.317 However, many states simply participate in the federal 
programs. Others set no standards at all. Needless to say those that do adopt standards 
create a wide variance in the standards from state to state. 

In 2006 the governor of Alabama enacted a law that would require all new appliances 
procured by the state to be labeled under the EPA Energy Star Efficiency standard.318

Other states have chosen a more progressive approach to the same requirement. 
Back in 2003 the governor of Vermont signed an order limiting state acquisition 

311 Building Codes Assistance Project, Code Status: Hawaii,
http://bcap-energy.org/node/64 

312 Office of Energy Efficiency and Renewable Energy, U.S. Dep’t of Energy, Hawaii DOE status of 
State Energy Codes, 
http://www.energycodes.gov/implement/state_codes/state_status.php?state_AB=HI 
(last visited July 30, 2009)

313 U.S. Envtl. Prot. Agency, Clean Energy-Environment Guide to Action: Policies, Best Practices, and 
Action Steps for States (eds. Julie Rosenberg and Andrea Denny) (2006)

314 Fla. Exec. Order No. 07–127, supra note 266
315 Office of Energy Efficiency and Renewable Energy, U.S. Dep’t of Energy, Appliance & Commercial 

Equipment Standards-State Petitions, 
http://www1.eere.energy.gov/buildings/appliance_standards/state_petitions.html 
(last visited July 30, 2009)

316 Appliance Efficiency Regulations, Cal. Code Regs. tit. 20 §§ 1601–1608 (2009) 
317 U.S. Envtl. Prot. Agency, Clean Energy-State Planning and Incentive Structures,

http://www.epa.gov/cleanenergy/energy-programs/state-and-local/state_planning.html 
(last visited July 5, 2009)

318 Ala. Exec. Order No. S-13-08 (14 Nov. 2008) 
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to appliances with the Energy Star label. In addition the state agency, office, or 
department must “operate these devices in a manner that maximizes their energy 
efficiency features.”319

10.7.3 

State funding initiatives to support energy efficiency

States have also developed incentive structures to help push efficiency efforts.320 
Twenty-two have Public Benefit Funds to support energy efficiency efforts.321 As an 
example Clean Energy Funds (CEF) are used to help facilitate the transition to a 
clean energy economy by reducing the financial barriers to several crucial transition 
aspects.322 These include support for efficiency efforts at the level of the end consumers 
and funding for renewable energy projects. The funds are filled through a variety of 
means including utility company fees, taxation, and clean energy investments. 

In 2000 the state of Connecticut established a “quasi public” CEF funded by a 
surcharge on all ratepayers electric bills.323 Some examples of the funding opportunities 
include grants to state residents that undertake distributed generation projects; 
provides rebates for homeowners to install photovoltaics; free photovoltaics to 
communities seeking to reduce consumption; and support for long term renewable 
contracting. 

10.8 

State carbon capture and sequestration (CCS) efforts
Several states have begun exploring the potential of carbon sequestration. These 
efforts take on many aspects and cover many different forms of sequestration. 
Some avenues explored include geologic sequestration, special forest management 
practices, agricultural techniques, and even oceanic sequestration. These efforts are 
at various stages. In several states the process is being facilitated through specially 
created advisory panels. 

10.8.1 

Sequestration through land-use

For example in 2000 Nebraska passed legislation that created the Carbon Sequestration 
Advisory Committee.324 This committee is composed of a wide variety of stakeholders 
and is tasked with investigate ways to manage land use to maximize carbon 
sequestration. Nebraska decision in the composition and direction of this committee 
evince a strong interest in the agricultural, range land, and forestry sequestration 
techniques.

319 Vt. Exec. Order No. 14-03 (16 Sept. 2003)
http://www.anr.state.vt.us/air/Planning/docs/EO%2014-03.pdf 

320 U.S. Envtl. Agency, Clean Energy-Environment Guide to Action: Policies, Best Practices, and 
Action Steps for States 3–64 (2006)

321 U.S. Env’t Prot. Agency, Energy Efficiency Actions- Public Benefit Funds for Energy Efficiency 
(updated Oct. 2008), 
available at http://www.epa.gov/cleanenergy/energy-programs/state-and-local/efficiency_
actions.html#pb

322 U.S. Envtl. Agency, Advancing State Clean Energy Funds; Options for Administration and 
Funding 2-9 to 12 (2008)

323 Connecticut Clean Energy Fund,
http://www.renewableenergyworld.com/rea/partner/connecticut-clean-energy-fund-2950 
(last visited July 30, 2009)

324 Carbon Sequestration Advisory Committee; expenses, Neb. Rev. Stat. § 2-5302 (2008)
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The Alaskan Carbon Sequestration Advisory Committee developed in 2003 has 
a much more far reaching agenda.325 They are tasked with the recommendation of 
policies based on a review of actions in other states and develop recommendations for 
further sequestration research. While there is a similar focus on agriculture, forests, 
and soil management they also indicate interest in advancing carbon trading by 
public and private actors.

10.8.2 

Other methods of sequestration

Different states are investigating different methods of sequestration. Those mentioned 
above focused on the land use practices as a means to sequester CO2. Others have 
looked to alternative technologies.

In 2001 Hawaii investigated the possibility of providing resources and financial 
support for both U.S. and international efforts to develop deep ocean carbon storage.326 
However, the opposition of environmental groups led to the eventual abandonment 
of the project.

The concept of carbon trading has also received attention as a means of sequestering 
carbon. The Nez Perce, an independent Native American Tribe, have replanted trees 
on several thousand acres of previously cleared land in order to sell the sequestered 
carbon to emitters around the nation.327

10.8.3 

Legal issues surrounding sequestration

In 2006 the governor of New Mexico signed an executive order requiring the state 
natural resources department to investigate and report on the legal problems with 
geologic sequestration.328 The resulting report outlines the multitude political and 
legal issues and provides insight on possible solutions. This is expected to lead to 
legislation crafted to allow the injection of GHGs into coal seams, depleted oil and 
natural gas reservoirs, and deep saline aquifers.

10.9 

State adaptation efforts
The reality of climate change is not always met with attempts to solve the problem 
but rather with attempts to shore the defenses. Recognition of state vulnerability 
is a common policy driver and is often mentioned in legislative finding preceding 
climate change legislation. Several states have chosen to directly address vulnerability 
to climate change effects and have begun the process of adapting. Such adaptation 
efforts take many forms and are most prominent in the coastal regions. The majority 
of governments are faced with different challenges and therefore have attempted 
different solutions.

The 2007 Washington state executive order, which established the statewide 
emission goals, also simultaneously tasked the directors of the Department of Ecology 

325 Carbon sequestration studies and recommendations, Alaska Stat. § 44.37.200 (2008)
326 MARK A. DE FIGUEIREDO, THE HAWAII CARBON DIOXIDE OCEAN SEQUESTRATION 

FIELD EXPERIMENT: A CASE STUDY IN PUBLIC PERCEPTIONS AND INSTITUTIONAL 
EFFECTIVENESS 86–88 (2003)

327 Indianz.com, Tribes participate in carbon trading market,
http://64.38.12.138/News/2007/002787.asp (last visited July 30, 2009)

328 New Mexico Energy, Minerals, Natural Resources Department, Carbon Dioxide Sequestration: 
Draft Interim Report on Statutory and Regulatory Issues 3–5 (2007)
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and the Department of Community, Trade and Economic Development to address 
adaptation.329 The governor established an effort named the Washington Climate 
Change Challenge to focus on specific adaptation areas and develop strategic solutions 
with attention to implementation, economic analysis, and further research. The 
breadth of the areas covered indicates an understanding of the pending widespread 
devastation that Washington faces. These areas of focus are forestry, agriculture, 
human health, coastal infrastructure, and water resources and quality. Pursuant to 
the governor’s order, the Washington legislature passed a bill that provided funding 
for the University of Washington to form a Climate Impacts Group. This group is 
tasked with providing assessments of the climate impacts within the state.330

Coastal issues are probably the most apparent consequence of climate change in 
most states. Several states have focused on sea level rise as the major adaptation 
challenge. 

Texas was at the forefront of the creation of a “rolling easement” that would be 
used to address ownership of the coast in the face of advancing sea levels. This 
adaptation action resulted from a decision in the Federal District Courts in Texas. 
The courts recognized the Texas Open Beaches Act, which gave the state property 
rights to the beach, as extending to beach that has moved inland as a result of sea level 
rise.  Even though on its surface the issue is public access, it is more fundamentally 
about preventing the acquisition and maintenance of property in areas prone to the 
increasing hazards associated with proximity to the ocean.331

New Jersey achieves the same end through the market rather than the courts. The 
New Jersey Coastal Blue Acres (CBA), in place since 1995, is a program to acquire 
flood prone, and flood damaged property to prevent development in these areas.332 
This program would address sea level rise and coastal vulnerability by purchasing 
a buffer zone. 

Coastal areas also face depletion of fresh water resources as a result of salt-water 
encroachment. California is currently gearing up to face fresh water scarcity as well 
as increased costal flooding. In 2008 the governor signed an executive order requiring 
the state agencies to work with National Academy of Sciences to develop an action 
plan for California’s coastline.333

10.10 

Conclusion
States have experimented with a vast array of policy addressed to climate change. 
These different attempts are crafted by the political forces of the parent state and 
reflect the unique circumstances faced within the individual state border. Many 
of these attempts are supported by economic justifications and serve to ultimately 
benefit the state. The difficult measures, such as caps and reduction plans with defined 
targets, are rarer. Federal intervention can address many of the shortcomings and 
fears of the several states. However, these initiatives are the crest of a wave of popular 
opinion; provide the federal government with working examples; achieve the most 
immediately functional mitigation efforts; and represent fundamental actions where 
no federal reduction efforts are forthcoming.

329 Wash. Exec. Order No. 07-02, supra note 276
330 Cleaner Energy, 2007 Wash. laws 384. 23, 19–20 (2007)
331 Severance v. Patterson, 485 F.Supp. 2d 739 (S.D. Tex. 2007)
332 Green Acres, Farmland, Blue Acres, and Historic Preservation Bond Act of 2007, ch. 119, 2007 N.J 

laws 119 
333 Cal. Exec. Order No. S-13-08 (14 Nov. 2008)

http://gov.ca.gov/executive-order/11036/ 
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11  Actions to address climate change 
      at the city and town level

11.1 

Introduction
City and town governance represents the basis of the political structure in the United 
States. These entities are often more connected to the actual constituents. In some parts 
of the country this can lead to progressive and cutting edge actions to address climate 
change. There have been arguments made for supporting climate change actions at 
this foundational, and most decentralized, level of governance.334

11.2 

Examples of local leadership in action
Finding ways to expand awareness and implement realistic policies can be difficult. 
Therefore organizations have emerged to aid the process. The International Council 
for Local Environmental Initiatives (ICLEI) is an organization composed of local 
governments.335 The organization aids local governments to generate political 
awareness of key issues in sustainable development. They also aid in the development, 
implementation, and review of “concrete, measurable targets” towards these ends.336 
They listed 1,080 local governments as participating members in 2009. The combined 
population represented by these governments is over 400 million people worldwide.  
One of the periodic events organized by the group brings together mayors and 
municipal leaders from around the world to tackle the issue of climate change. At a 
2005 meeting three hundred mayors committed to pursuing local policies that would 
further a three tier goal culminating in an 80% reduction from 1990 CO2 emission 
levels by 2050.

The U.S. conference of Mayors Climate Protection Agreement is another example 
of local leadership at the crest of action. The mayor of Seattle started the initiative in 
2005 on the day of the signing of the Kyoto protocol.337 The goals of the program are 
linked to its date of inception. The initiative seeks to promote action to reach Kyoto 
goals through local initiatives; use local power to push state and federal government 

334 Colin Crawford, Our Bandit Future? Cities, Shantytowns, and Climate Change Governance 36 
FORDHAM URB. L. J. 211, 216–218 (2009)

335 International Council for Local Environmental Initiatives, Solutions for Sustainable Communities 
(2009)

336 I.C.L.E.I. Local Governments For Sustainability, How it Works,
http://www.iclei.org/index.php?id=810 (last visited July 30, 2009)

337 U.S. Conference of Mayors Climate Protection Agreement,
http://usmayors.org/climateprotection/agreement.htm (last visited July 30, 2009)
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action on climate change; and push Congress for a national cap-and-trade system.338 
As of 2007 the initiative had five hundred signatories from all over the U.S. The 
combined jurisdictions cover an impressive 23% of the U.S. GHG emission sources.339

In some areas of the country cities have made collective decisions to reduce 
emissions with their own jurisdictions. These unilateral actions cover a broad range 
of fields. 

In San Francisco for example, the city has specific requirements for housing energy 
efficiency.340 The program, which was initially implemented in 1982, requires that a 
broad range of residential housing meet certain energy and water efficiency standards. 
It has been amended several times since inception to ensure that the requirements are 
up to date. Recent amendments are projected to stabilize carbon output reductions at 
61,820 tons annually after ten years.341 The program requires that energy inspections 
be conducted prior to sale or after renovations in order to ensure compliance. 

The city of Austin, Texas has made a commitment to achieving carbon neutrality 
by 2020.342 This is especially significant for several reasons. Foremost is the fact that 
Texas is the single largest emitter of GHGs in America. Second, the state of Texas has 
not developed any comprehensive reduction plan and has shown political and social 
resistance to any such effort. 

The city of Scottsdale, Arizona raises the bar for building energy efficiency and 
requires that all new city buildings meet the gold LEED standard and strive to attain 
the platinum standard.343

Other city and town level initiatives cover zoning and land use, local transportation, 
solid waste management, urban forestry, procurement strategies, and renewable 
energy initiatives.344 All of these programs are initiated with the intent to address 
climate change on the local scale.

11.3 

Conclusion
An active citizen base is most apparent in the direction of local politics. In the 
progressive areas of the country these governments are forging ahead in the fight to 
address climate change. These actions are most heartening when the city or town is 
located in a state which consistently passes up opportunities to take large scale action. 
The city of Austin in Texas is an excellent example this contrast. The massive potential 
of actions taken at this level is apparent in the combined jurisdictional coverage of the 
U.S. Mayors’ Climate Protection Agreement. Ultimately, however, action needs to be 
taken at the larger scale. Progressive cities and towns may produce large amounts of 
GHGs but the major sources are far more wide spread. The jurisdictional and legal 
limitations on the power of cities and towns prevent responses at the necessary scope 
and scale.

338 U.S. Conference of Mayors, Climate Protection Agreement (2005)
available at http://usmayors.org/climateprotection/documents/mcpAgreement.pdf 

339 Lutsey, supra note 221, at 681
340 San Francisco Department of Building Inspection, What You Should Know About the Residential 

Energy Conservation Ordinance (2007)
341 San Francisco Planning and Urban Research Association, Update the Residential Energy 

Conservation Ordinance (RECO), 
http://www.spur.org/publications/library/report/critical_cooling/option1 (last visited July 30, 2009)

342 ESTER MATTHEWS, supra note 28, at 3
343 See http://www.scottsdaleaz.gov/Assets/documents/greenbuilding/LEED_ResNo6644.pdf 
344 GLOBAL CLIMATE CHANGE, supra note 199, at 422–30
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12  Non-governmental actions 
      to address climate change

12.1

Introduction
The private sector, both for profit and non-profit, have responded to the risks and 
opportunities created by climate change. As previously noted, government has 
made significant steps towards addressing climate change in the political arena. 
These actions must be balanced by social support in order to truly affect change. An 
indication of social support can be seen through the actions of non-governmental 
entities. Conversely, actions in the private sector can be used as a vehicle to effect 
change faster than the governing bureaucracy. These actions may serve as the advance 
guard of a much larger social shift.

The motivation behind these non-governmental actions is varied and ranges from 
displeasure with the lack or insufficiency of governmental action; to feelings of a 
moral requirement of action; to interest in the potential for windfall profit through 
early action in an emerging sector.

12.2 

Non-profit
The Environmental Integrity Project is an excellent example of those driven by moral 
obligations. The founding members of this legal services non-profit are former EPA 
regulatory enforcement officials that have turned their efforts to private action. The 
executive director of the organization publicly expressed his disgust for the “efforts 
of the Bush Administration to weaken enforcement of the Clean Air Act and other 
laws” and resigned from the government. The organization now provides analysis 
of failure to implement environmental laws; sues the federal agencies responsible for 
enforcement; and aids communities receive the environmental protection to which 
they are legally entitled.345

The Center for Climate Strategies is a non-profit organization that aids governments 
develop and implement climate change policy. In the U.S. they are strategically oriented 
to the creation of state policy. This is due to the understanding that action at the state 
level is “particularly important because those states provide critical leadership and 
proven solutions to climate change for our nation’s leaders.”346 The states receive 
climate action plans without having to go through the process of creating advisory 
boards and allocating funds for the resulting analysis. An example of their recent 

345 Environmental Integrity Project, About EIP,
http://www.environmentalintegrity.org/page1.cfm (last visited July 30, 2009)

346 Center for Climate Strategies, What’s Happening: U.S. Climate Policy Actions,
http://www.climatestrategies.us/ (last visited July 30, 2009)
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work can be seen in the preparation of a climate action report for the Department of 
Environmental Conservation in Alaska in 2007.347

12.3 

For-profit
The “for profit” sector also provides integral support for U.S. government climate 
change efforts. The energy sector itself is a fundamental problem and all levels of 
government are pushing change. However, there is often a gap between policy and 
a resulting change in the business community. An example of private efforts bridging 
the gap provides insight into the utility of the for profit sector.

M.J.Beck Consulting LLC provides a valuable service in this respect. They are 
energy industry consultants that help corporate clients find opportunities and meet 
requirements created by state and federal legislation; determine markets of interest; 
develop environmental strategies; and form business strategies around these items.348 
Their products are specifically targeted to electricity production, delivery and related 
activities. The advice they give is specifically targeted to environmentally conscious 
opportunities in energy production.

Much can come from combined efforts by those seeking profit with those interested 
in fundamental social advancement. Such a consensus is of huge importance in 
informing a sometimes detached political process of the realistic opportunities on the 
ground. The U.S. Climate Action Partnership (USCAP) is an interesting example of 
this type of combined effort.  The members are pushing the federal government for 
legislative action to address climate change. The founding members include giants of 
industry such as Alcoa, BP, General Motors, DuPont as well as some of their historic 
rivals such as The Environmental Defense Fund, The Nature Conservancy, and The 
Natural Resources Defense Fund. These organizations have partnered together to 
agree on fundamental actions to address climate change. The actions are published 
as a “blueprint” for federal legislative action.349 These recommendations include 
reports detailing the scope and breadth of a federal cap-and-trade system. The report 
also outlines different policy avenues to achieve the necessary reduction goals such 
as incentive systems for advanced coal technology, legislation in the transportation 
sector, and potential immediate actions in the field of efficiency. The organization has 
also sent targeted recommendations to senators in the process of reviewing energy 
legislation.350

Not all of the business organizations pushing for federal regulation are necessarily 
massive, fortune 500 companies. Business for Innovative Climate and Energy 
Policy (BICEP) is a similar organization lobbying for comprehensive cap-and-trade 
legislation.351 It is composed of smaller businesses that would be indirectly impacted 
by legislation.

347 STEPHEN ROE ET AL., ALASKA GREENHOUSE GAS INVENTORY AND REFERENCE CASE 
PROJECTIONS, 1990–2020 (2007)

348 M.J. Beck Consulting, LLC, Services,
http://www.mjbeckconsulting.com/services (last visited July 30, 2009)

349 U.S. CLIMATE ACTION PARTNERSHIP, A BLUEPRINT FOR LEGISLATIVE ACTION: 
CONSENSUS RECOMMENDATION FOR U.S. CLIMATE PROTECTION LEGISLATION (2009), 
available at http://www.us-cap.org/pdf/USCAP_Blueprint.pdf 

350 U.S. Climate Action Partnership, Policy Statements,
http://www.us-cap.org/policystatements/index.asp (last visited July 30, 2009)

351 Business for Innovative Climate and Energy Policy, BICEPS Nine Core Principals,
http://www.ceres.org/Page.aspx?pid=967 (last visited July 30, 2009)
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12.4

Private cap and trade
Private cap-and-trade systems have emerged in the absence of state and federal 
programs. The Chicago Climate Exchange (CCX) is a financial institution developed 
to provide a cap-and-trade system for all six major GHGs. The system is voluntary but 
legally binding once entered into.352  Each member agrees to a target for reductions of 
2% from a baseline calculated as their average emissions from 1998–2001. The second 
phase of reductions is slated to require a further 2% reduction during the period from 
2006–2010. Reductions in excess of the target can be sold or traded. For emissions 
above the target the members purchase CCX Carbon Financial Instruments that 
represent 100 metric tons of CO2 equivalent. An independent third party verifies the 
reductions. This system is beneficial to the members because it allows them to engage 
in emission reductions registry through a verifiable and respected institution. These 
reductions may be used as offsets or even direct compliance in other cap-and-trade 
systems, potentially even retrospectively. 

12.5 

Private registries
Several GHG reduction programs rely on data about emitting sources. Also, companies 
that want to catalogue reductions must have a reliable methodology and access to 
an impeccable data collection system. This data is often compiled in registries and 
inventories. However, the process of streamlining inventories and registries across 
states is a complex and political issue. Private registries have formed to respond to 
this issue and have experienced tremendous success.

The Climate Registry is a crosscutting sub-national program that provides reliable 
and consistent data on CO2 emission levels.353 In 2007 the Registry covered 40 states 
totaling 83% of the population and 73% of the entire nations GHG emissions.354 The 
members includes U.S. and Mexican states, state and federal agencies, Canadian 
provinces, Native American Nations, North American cities, non-profit organizations, 
industry, manufacturing, power generators, education, defense, healthcare, and 
many more. The impressive member base has all agreed to a standard method for 
calculating, verifying, and publicly reporting their respective emissions. 

The Lake Michigan Air Directors Consortium is another voluntary GHG registry 
formed through private funding in 2005.355 In 2007 the participant states, which all 
border Lake Michigan, agreed to streamline the program to participate with The 
Climate Registry.356 This type of enlarged regional cooperation can provide a model 
for eventual national integration of other regional programs.

12.6 

Insurance industry response to climate change
The insurance industry is an interesting mix of public and private entities covering 
different aspects of potential loss. The insurance industry response to climate change 

352 GLOBAL CLIMATE CHANGE, supra note 199, at 614–15
353 The Climate Registry, Registry Brochure,

http://www.theclimateregistry.org/downloads/Registry_Brochure.pdf (last visited July 30, 2009)
354 Lutsey, infra note 221, at 681
355 Michigan Department of Environmental Quality, Michigan Signs Greenhouse Gas Registry 

Resolution, January 23, 2007
356 The Climate Registry, Partners,

http://www.theclimateregistry.org/about/partners/ (last visited July 30, 2009)
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has been very different in the public and private arenas. On the large scale, in the 
field of risk assessment there is undoubted recognition of increased financial risk as a 
result of climate change. One of the undeniable effects of climate change is increased 
storm activity and intensity. The majority of the population of the U.S. lives along the 
coasts and this trend is increasing.357 With the recognition of increased risk those that 
live in the areas exposed to danger are more likely to require insurance payouts.358

12.6.1

Public insurance providers

The federal government response to increased climate change risk has been minimal. 
This has only recently begun to change in light of the realization of the enormity of the 
cost to be incurred.359 After hurricane Katrina the federal flood insurance program faced 
collapse due to the amount of policies withdrawn.360 The federal responses to the risk of 
repeated losses in high-risk costal zones has been to subsidize the premiums required of 
the homeowners, and borrow money from the Treasury. Needless to say this has created 
significant pressure to amend the program. However, this effort is tightly linked with 
federal adaptation initiatives. Without comprehensive action towards adapting to the 
pending effects of climate change these programs will become significant drains on the 
national economy.

States also run insurance programs. Citizens Property Insurance Corporation is a non-
profit state run insurance company that insures the majority of homeowners in Florida. 
After Hurricane Andrew in 1993 the legislature had to create a separate fund to back the 
insurance claims.361 However, even with this financial band aid in place the state would 
still not be able to cover losses to a large percentage of the claimholders. If the state of 
Florida were to be struck with a major hurricane the insurance program would be forced 
to turn to another source of funding to compensate the losses it has contracted for.362

The National Association of Insurance commissioners has established a Climate 
Change and Global Warming (EX) task Force to aid state insurance regulators deal 
with these and similar issues.363 The program focuses on analyzing the insurer’s ability 
to pay out the claims to consumers; the affordability of the coverage; and the resulting 
impacts in the regulation of these products.

12.6.2

Private insurance providers

Private insurance companies have developed different responses.364 These range from 
complete aversion to the risk posed by changing climate, to incentive structures to 
reduce climate risks, to investment in emerging climate related fields of insurance.

357 U.S. DEP’T OF COMMERCE, POPULATION TRENDS ALONG THE COASTAL UNITED 
STATES: 1980–2008 (2004)

358 JAYANTA GUIN, CATASTROPHE MODELING IN AN ENVIRONMENT OF CLIMATE CHANGE 
11 (AIR Worldwide Corporation 2008)

359 U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-07-285, CLIMATE CHANGE: FINANCIAL RISKS TO 
FEDERAL AND PRIVATE INSURERS IN COMING DECADES ARE POTENTIALLY SIGNIFICANT 
(2007) (noting a 900 billion risk to crop and flood insurance as a result of climate change)

360 U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-06-174T, FEDERAL EMERGENCY 
MANAGEMENT AGENCY: CHALLENGES FACING THE NATIONAL FLOOD INSURANCE 
PROGRAM (2005)

361 Florida Hurricane Catastrophe Fund, Fla. Stat. Ann. § 215.555 (2009)
362 Florida Hurricane Catastrophe Fund, Annual Report 2007–2008 (2008)
363 National Association of Insurance Commissioners & The Center for Insurance Policy and Research,

http://www.naic.org/committees_ex_climate.htm (last visited July 30, 2009)
364 Evan Mills, From Risk To Opportunity: Insurer Responses to Climate Change, fig. 1 (2009)
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Private insurers are governed by the rules of the state in which they conduct 
business. However, they are still able to retain flexibility in responding to the risk 
posed by climate change. One example has been to retract coverage from high-risk 
areas in order to retain solvency.365 As a result of recent hurricanes several insurance 
companies retracted coverage from parts of the Gulf Coast.366 Other companies have 
tried to raise insurance rates in the remaining Gulf States they service and have 
indicated the intent to retract from the areas if unable to do so. Retracting coverage 
increases reliance on state and federal programs and reduces the multi-company 
buffer in disaster payouts. The remaining companies have to take on all the risk of 
loss. This leads to situations where the government has to step in a “bail-out” the 
insurer thereby creating significant drains on the economy. It also creates a powerful 
incentive to address adaptation efforts.

Private insurance products have also appeared in emerging fields. Where there 
is risk there is always someone willing to gamble on it and climate change issues 
are no exception. New insurance products can also serve to support innovation and 
utilization of emerging opportunities. The recognition of this concept is written into 
the RGGI Model Rule.367 There is specific mention of insurance to compensate for the 
loss of sequestered carbon. 

There are much more broad philosophical examples as well.368 Insurance incentives 
and discounts have appeared for consumers purchasing lower emission vehicles. Also, 
some providers set lower premiums for buildings that save energy. Also, insurance 
products have emerged to cover company board members and limit their exposure 
liability for not disclosing climate risks.369

12.7

Conclusion
The private sector, more notably the “for profit” portion, is a double-edged sword. 
It can innovate and respond to change far faster than government. It serves to 
demonstrate the feasibility of market based solutions. This demonstration can be 
seen in the actions of The Climate Registry, and the insurance industry response to 
the risks of climate change. However, it can also become overly influential and drive 
unsustainable policies. The current American struggle is an excellent example of 
why public policy must be insulated from private interests yet balanced with careful 
attention to advancements. In practice this balance is often unattainable. However, 
there are excellent examples of the balance in practice, such as the advocacy of the 
combined USCAP members, or the private cap-and-trade of the Chicago Climate 
Exchange. The actions of the private sector are integral in developing long-term 
responses to climate change. However, they are best when serving to respond to the 
public need, not resisting society’s changing direction.

365 Supra note 183, at (1)(b) (noting that many private insurance providers had withdrawn from 
Florida increasing financial load of state programs)

366 Janet Larsen, Hurricane Damages Soar to New Levels: Insurance Companies Abandoning 
Homeowners in High-Risk Coastal Areas, Earth Policy Institute, August 29, 2006, 
http://www.earth-policy.org/Updates/2006/Update58.htm

367 GLOBAL CLIMATE CHANGE, supra note 199, at 560
368 Id. at 557–558
369 Mills, supra note 359, at 26–27
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13  Discussion

The Obama administration has several avenues through which to address climate 
change. The federal government can respond to climate change through legislatively 
mandated national reductions, through the regulation of GHGs as pollutants, and 
through the cabinet’s support for state and private sector efforts to reduce GHG 
emissions. All of these efforts are currently being employed to some degree. Where 
one fails the others have the potential for further expansion.

13.1 

The legislative solution
The President has indicated that the federal government will move away from the 
previous legislatively created voluntary GHG reduction policies. Instead he has 
urged the legislature to commit to national reductions through market based means, 
namely cap-and-trade. Congress must craft the necessary laws to create this national 
reduction system.370 Proposals in the House and Senate have enjoyed varying levels 
of success. However, these efforts are increasing in number and several have been 
extremely successful. The best efforts of each branch shed light into the potential 
outcome of the legislative process.371

There are several benefits to a national legislative solution. Foremost is the width and 
breadth of the federal reach. The federal government enjoys the power of supremacy over 
the states. This allows federal legislation to compel states to undertake the difficult tasks 
necessary to ensure GHG emissions are controlled. States that are heavily invested in 
fossil fuel industry, and therefore face disproportionate burdens from restriction of GHGs, 
are those that have taken the least amount of actions towards resolving this dependence.

There are compelling arguments against an unfettered application of federal 
supremacy. An overbroad exertion of federal preemptive power can restrain the 
states ability to innovate and address state specific issues.372 However, the power of 
supremacy does not allow the federal government to set a standard, and then require 
the states to regulate to meet it.373 The legislature must weigh the options within the 
boundaries of sense and law. The best program would allow the states to innovate, 
yet establish base standards.

The most recent successes in the legislative process indicate that the federal 
government is opting for broad displacement of state programs.374 The 2009 American 

370 Discussed in full above § 4.3
371 Discussed in full above §§ 7.2, 7.3
372 Symposium, supra note 210, at 80
373 Daniel Schramm, A Federal Midwife: Assisting the States in the Birth of a National Greenhouse 

Gas Cap-and-Trade Program 22 TUL. ENVTL. L. J. 61, 99 (2008)
374 As of the date of this publication the Senate has not voted on the AECSA, therefore this analysis 

will focus specifically on the provisions of the Act as passed by the House 
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Clean Energy and Security Act (ACESA) mentions the current state run emission 
reduction programs.375 The federal government agrees to recognize the reductions taken 
under these programs. However, they will prevent the programs from functioning 
for five years. Also, state climate programs such as RPS will be superseded by the 
legislation.376 For this reason states that have already taken action to address climate 
change may be averse to federal regulation.377 However, the actual interaction of the 
programs is likely to be far more complex than a simple black and white preemption 
question.378 The vague and unclear nature of the displacement of state programs is 
highly likely to lead to many costly legal challenges at the state level.379

Another major benefit of federal cap-and-trade is the utilization of market 
mechanisms to achieve GHG reductions. Market based reduction mechanisms have 
achieved successes in many other fields.380 However, success depends heavily on the 
choices made in the legislative process. For example, insensitivity to global trade 
concerns is an often mentioned flaw in ACESA.381

There are several major shortcomings to the legislative approach to addressing 
climate change. One of the foremost has proven to be the need to negotiate in order to 
reach consensus. Resistance to federal control comes from two main sources. These are 
the states and private interests that will bear the greatest costs as a result of regulation. 
Fossil fuel industry dependant states are heavily influenced by the demands of the 
private interests that comprise the industry. To reach a consensus for the ACESA, the 
House had to make serious concessions.382 Perhaps the most glaring come in the form 
of huge provisions for clean-coal technologies.383 The legislative process results in the 
adoption of a lesser standard in order to garner the necessary votes.

A major drawback of federal cap-and-trade will be vulnerability to legal challenges. 
These challenges may take several forms including claims of discrimination against 
fossil fuel based commerce and claims that the government is not providing just 
compensation for devalued fossil fuel resources.384 Another potential challenge, which 
may result from a lack of statutory clarity, is based on the finding that GHGs are 
pollutants covered by the Clean Air Act(CAA).385 The AECSA tackles this challenge 
directly by stating that it will be the only means with which to regulate GHGs.386
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13.2 

The regulatory solution
The Obama administration does not necessarily require legislative action to achieve 
the goal of regulating GHGs. Once the EPA finalizes a proposed determination that 
GHGs endanger human health and welfare the federal government will be obliged 
to regulate GHGs as pollutants under the CAA.387 This would allow the federal 
government to achieve a comprehensive system of GHG controls. The EPA, which will 
be charged with instituting the regulatory framework, can even institute market based 
mechanisms to control GHG emissions if it so chooses. However, the EPA signaled 
that it did not view the CAA as the proper means by which to regulate GHGs.388

There are several reasons why the regulatory solution is extremely important. 
Due to the requirements of the CAA, widespread regulation of GHGs will occur 
automatically once the proposed endangerment finding is finalized.389 The potential 
for a massive clumsy regulatory scheme is an extremely potent motivator for passing 
comprehensive federal legislation. However, the legislature always has the option of 
making a law to prevent this cascade, rather than enacting a comprehensive emission 
reduction program.

Regardless of the potential shortcomings of the CAA, regulation of GHGs under this 
statutory framework has benefits. First, this solution is more sensitive to the actions 
already underway in the states. The CAA provides an example of a federal program 
that accomplishes base goals yet allows the states sufficient room to innovate and 
excel beyond the standards.390 The states retain responsibility for implementation of 
the CAA requirements. The CAA already operates in conjunction with state programs 
and has an excellent track record of achieving emission reductions. 

Second, the law is already in place and there is no need to engage in the legislative 
negotiation process. This is extremely important due to the negotiating power of fossil 
fuel dependant states and the influence of the fossil fuel industry on the political 
process. The CAA requires that pollution be constrained to a level that would protect 
the public from the “known or anticipated adverse effects” of the pollutant.391 These 
effects are to be determined from the “latest scientific knowledge”.392 The CAA would 
require GHGs to be abated in accordance with science, not political pressures.

There are compelling arguments to forgo regulation of GHGs under the CAA. The 
EPA has never before used the CAA to regulate GHGs. Several of the provisions of the 
CAA would require the coverage to extend across many emitting sources and rigidly 
restrict the manner in which they operate.393 As a result the cost of such a regulatory 
scheme could be tremendous.

Also, just regulating GHGs does not achieve the same goal as a comprehensive 
economic transition package. Regulation of emissions is just one part of a much larger 
effort to develop a green national economy.394 A major benefit of legislative attempts 
is found in the supporting programs, not just the reduction scheme.

387 McKinstry, supra note 372, at 768–69
388 Tomkins, supra note 379, at 10390
389 Raymond Ludwiszewski & Charles Haake, Climate Change: A Heat Wave of New Federal 

Regulation and Legislation, 56-JUN FED. LAW. 32, 38 (2009)
390 McKinstry, supra note 372, at 780–781
391 Clean Air Act, 42 U.S.C. § 7490 (b)(2)
392 Id. at § 7480 (2)
393 Marlo Lewis, CO2 Regulation under the Clean Air Act: Economic Train Wreck, Constitutional 

Crisis, Legislative Thuggery, MASTERRESOURCE, March 19, 2009
394 ROBERT POLLIN ET AL., GREEN RECOVERY: A PROGRAM TO CREATE GOOD JOBS AND 

START BUILDING A LOW-CARBON ECONOMY 1–4 (2008) (identifying the formation of a green 
economy as an integral part of long-term economic sustainability)
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13.3 

The non-federal solution
The Obama administration has chosen to work towards federal legislation, and 
potentially regulation, of GHGs. However, both of these attempts build on the proven 
worth of non-federally driven efforts to address climate change. Many state and local 
governments have proven the utility of acting independent of the federal government 
entirely. The federal government has many state and business partnership programs 
operated through the Cabinet. Also, the Cabinet runs several heavily funded research 
and innovation programs which can render great benefit to both state and business 
actors. In short, the Obama administration can achieve their stated climate goals by 
building on non-federal actions.

To date the role of the states in independently responding to climate change has 
been extremely important and cannot be understated. Regional initiatives have 
emerged as the next best alternative to a larger federal effort. The combined regional 
programs cover nearly half of the nation’s total emissions and are poised to achieve 
serious reductions in GHG emissions.395 Also, simply implementing current state 
level policy will achieve significant economic transition towards a more sustainable 
national infrastructure.396 Most importantly, U.S. national emissions will be stabilized 
at 1990 levels by 2020 if all of the states, which have set GHG reduction targets, are 
able to reach them.397

Allowing states to act alone, or in limited concert with each other, may ultimately 
be more beneficial than a federally directed effort. State actions are not nearly as 
restricted by the factors that prevent action at the federal level.398 States have the ability 
to address areas which are out of the reach of federal laws.399 Also, states can more 
freely experiment with different approaches to solving the challenges presented by 
climate change.400 This then allows other states to build on the actions of the others 
and tailor programs to state specific issues. Each state is best suited to respond to 
the interests of their constituents, their variable dependence on fossil fuel intensive 
sectors, and their differing vulnerability to climate impacts.401 There are arguments 
supporting even further decentralized responses to climate change.402 Actions at the 
local level are afoot in the U.S. and there have been several outstanding examples of 
their success.403

For some time the federal government has supported certain decentralized climate 
change efforts. Many of these efforts have recently received massive budgetary 
increases.404 The Cabinet level programs provide a range of benefits to the states. 
They provide guidance to state government in addition to furthering the researching 
and developing a sustainable federal infrastructure. The successes of several state-
federal and federal-private programs have proven the worth of incentivizing selective 

395 RAMSEUR, supra note 209, at 22
396 Lutsey, supra note 221, at 682 
397 Id.
398 McKinstry, supra note 372, at 771 (listing areas of governance that are exclusively state controlled)
399 Holly Doremus & W. Michael Hanemann, Of Babies and Bathwater: Why the Clean Air Act’s 

Cooperative Federalism Framework is Useful for Addressing Global Warming, 50 ARIZ. L. REV. 
799, 825–830 (2008) (noting Constitutional limits on federal power allow states to craft solutions to 
behavioral and indirect emissions)

400 RAMSEUR, supra note 209, at 23
401 Symposium, supra note 210, at 65–67
402 Crawford, supra note 330, at 36
403 Discussed in full above § 11.2
404 Discussed in full above § 6.3
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development efforts.405 Developing state level incentives to transition to a green 
economy may ultimately benefit the states that selectively take these actions. As the 
global market shifts to embrace green ideals, these states will become exporters of 
technology and innovation.406 This in turn will benefit the constituents of those states 
and potentially sour the public support in those states that resist change.

The federal government also works directly with industry to initiate a shift towards 
sustainable growth. The current federal-industry voluntary programs operated 
through the cabinet provide a well established groundwork for further expansion. 
However, significant restructuring of the current programs would be required to 
achieve meaningful participation and GHG reductions.407

State climate change actions have had the interesting effect of inducing industry 
support for federal legislation. There are several possible motivations for this support. 
First, it may be a response to “inconsistent, duplicative, even conflicting laws” enacted 
by the several states.408 However, there exists the possibility that industry groups seek 
a federal standard in order to overcome stronger state standards.409 As was apparent 
in the blatant pandering of the Bush era, private interest groups hold disproportionate 
sway over the American political system. The controversy surrounding the creation 
of the Energy Policy Act of 2005 is an excellent example of the level of penetration 
industry groups have managed to achieve.410 State efforts may be a more accurate 
reflection of the will of the nation, and not the will of politically powerful industry 
groups. This leads to a powerful argument for supporting state actions as a balance 
to undue influence at the federal level. 

There are several major drawbacks to decentralized initiatives. First of all, states 
are not well suited to address climate change due to their lack of the appropriate 
political tools and resources needed to address an issue of such large and diffuse 
implication.411 Many of the political actions required to establish comprehensive 
reduction schemes are withheld from the states. Second, states that do address climate 
change are apt to undertake less demanding restrictions in order to retain industry 
that would otherwise relocate.412 Those that have set GHG reduction targets may not 
have the means by which to achieve them.413 Finally, state level efforts do not address 
the crucial subject of states which are not addressing their reliance of fossil fuel 
industry. Only the federal government wields the authority to compel participation 
in GHG reduction efforts. 

405 CLIMATE PARTNERSHIPS REPORT 2007, supra note 151, at 1–4 (noting the success of several 
voluntary programs, namely ENERGYSTAR)

406 Larry Williams, Washington State’s Green Economy 25 (2009) (Discussion Draft for the 
Washington State Department of Community, Trade & Economic Development)

407 OFFICE OF INSPECTOR GENERAL, U.S. ENVT. PROT. AGENCY, REPORT NO. 08-P-0206, 
VOLUNTARY GREENHOUSE GAS REDUCTION PROGRAMS HAVE LIMITED POTENTIAL 16 
(2008)

408 Ernie Rosenberg, Changes Do Not Necessarily Bring About Change 39 ENVTL. L. REP. NEWS & 
ANALYSIS 10074, 10075 (2009)

409 Jody Freeman & J.R. DeShazo, Timing and Form of Federal Regulation: The Case for Climate 
Change 155 U. PA. L. REV. 1499, 1506 (2007)

410 Abramowitz, supra note 66
411 Rosenberg, supra note 403, at 10075
412 Symposium, supra note 210, at 62 
413 Freeman, supra note 404, at 1522



81Reports of the Finnish Environment Institute  25 | 2009

14  Conclusion

A federal standard, either through legislation or under existing laws, would provide 
the national coherence that the state’s individual approaches lack. This is beneficial 
for several reasons. A federal standard has the ability to compel the necessary changes 
in those states that are most unwilling to act. However, there have been heartening 
advancements on the state level and these deserve federal deference. Federal control 
walks a tightrope between these two poles and the question is whether the resulting 
framework achieves a balance. The legislative proposals for cap-and-trade do not 
appear to achieve this balance. The Clean Air Act (CAA) has a proven record of 
doing so.

The federal government would be best served by creating a regulatory framework 
with base requirements similar to those found in the CAA. The federal government 
would be better off enacting a new framework similar to the CAA instead of relying 
on expansion of coverage under the CAA. The systemic failures of the legislative 
process apparent in the push for comprehensive climate legislation present major 
obstacles to the creation of a sustainable regulatory framework. For these reasons the 
federal government is taking a multifaceted approach rather than relying on a single 
avenue as the sole means to solve the climate crisis. 

The federal government has provided funding to bolster efforts outside of the 
legislative and regulatory process. The programs directed through the cabinet are a 
crucial part of the federal effort to address climate change. This support will provide 
the necessary tools to allow non-federal actions to flourish. Arguably, the best federal 
program would provide technological, scientific, and financial support to the states 
and industry in order to allow them to achieve the solutions which are best suited to 
the circumstances they face.

The federal government also has the option to create an atmosphere that would 
nourish and support, rather than overpower, programs at lower levels of governance. 
Perhaps the least contentious and most effective federal actions are those in which the 
federal government does not play a visible and active role. The Obama administration 
may achieve valuable ground in the fight against climate change simply by not 
directing the actions of states, local governments, and the emerging green industry.

The efforts outside of the direct reach of the administration also hold great potential. 
The courts have proven to be valuable tools in the fight to force the government 
to pay attention to climate change. The entire spectrum of stakeholders, including 
government, have used the courts to pose fundamental questions of the existing 
structure. Also, the efforts of private industry have proven to be an integral part of 
the U.S. response to climate change. These efforts are exemplified by the emergence 
of fantastically successful entities such as The Climate Registry.

As previously noted, the administration is taking several of the avenues available 
to address climate change. Results are all but assured by overlapping efforts in this 
manner. However, it is clear that success in one field might at least partially prevent 
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success in the others. The Obama administration has ensured success in one form or 
another. The question, which time will answer, is whether the ensuing success proves 
to be the most sustainable. 
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Appendix 1.Congressional Cap-and-Trade Comparison Chart

Name (SENATE) Lieberman-Warner (S. 2191, 
110th/S. 3036, 110th),
Climate Security Act

(HOUSE) Waxman Markey (HR 2454,111th),
American Clean Energy and Security Act 

Cap Declines from 2005 level by 2020, 
ultimate goal of 71% below 2005 by 2030. 
Separate cap for HFCs.

4 phase reduction of 5 major GHGs (plus NF3) 
resulting in 83% below 2005 levels. 
4 phase consumption cap of HFCs resulting 
in 85% below 2004–2006 average by 2039.

Coverage ~87% of national fossil fuel emissions from 
large scale consumers and producers, 
exemption for small scale/ownership

First phase in (2012) covers 68.2% of all US 
emissions, 
second phase in (2014) covers 75.7, 
third phase in (2016) covers 84.5%

Allowances 75.5% given free, ~40% to largest emitters 
but declining yearly from 2017, 30.5% 
given to a variety including states, farms, 
forests, coal mines, 26.5% auctioned from 
2012, remainder auctioned 3% yearly until 
69.5% in 2031

Undesignated portion auctioned. Carbon 
intensive industry probably given a certain 
amount free to prevent leakage.

Offsets 30% of obligation/year of which 15% 
domestic, 15% international

Variable, formula derived percentage allowed 
in offsets. No more than half can be either 
domestic or international offset projects. 
Administrator determines eligible projects.

Banking Unlimited Unlimited

Borrowing Up to 15% to be repaid with interest 
penalty

Unlimited depending on the year being 
borrowed against.

Credits Allocations given for early actions and 
CCS

Credit given for projects that are no more 
than 10 years old. Also credit given for each 
ton of CO2e registered under a federal 
program.

Safety Valve Carbon Market Efficiency Board can 
increase offset limit depending on 
allowance price. Also set aside allowance 
to be auctioned to covered entities only 
at a fixed price. 

Strategic reserve auctions of set aside 
allowances. Only open to covered entities. 
Also allowances from international cap and 
trade programs are recognized.

APPENDIX 1
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Appendix 2. Regional Initiative Comparison Chart

Regional 
Agreements

RGGI (MOU) WCI (draft) MGGRA

Cap Sabilization of CO2 at the 
average from 2009–2014, 
declines 2.5% each year from 
2014–2018

All six major GHGs by 
15% below 2005 levels 
in 2020

All six major GHGs by 
60–80% below 2005 
levels in 2050

Coverage Existing/new power production 
facilities with output greater 
than 25 MW and greater than 
50% of heat input from fossil 
fuels

Multi-sector including 
industrial residential and 
transportation fuels, 
~90% of the regions 
emissions

Multi-sector including 
industry/transportation 
fuels and residential/ 
commercial/industrial 
building fuels.

Compliance 
period

3 years (4 if offset price above 
10$)

3 year 3 year

Allowances At least 25% auctioned (all 
auctioned in practice)

Auctioned and 
distributed

Under discussion

Offsets 3.3% (5% if allowance exceeds 
7$, 10% if allowances exceed 
10$)

Cannot exceed 49% of 
total reductions

Offset participation 
at 10% and 50% bring 
modeled

Banking Unlimited banking allowed

Borrowing None allowed

Safety Valve Relaxation of offset limit

Credits Early reductions during 2006–
2008 are credited

Potentially allowed

APPENDIX 2
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