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1. INTRODUCTION 

In the Climate and Energy Package of 2008, the European Union (EU) has committed to a 

series of targets known as the 2020-targets. Among the targets, firstly, the EU has 

committed to a 20 % reduction in its greenhouse gas emissions from 1990 levels by the 

year 2020. Secondly, the EU aims for a 20 % share by 2020 for renewable energy in the 

overall EU energy mix. The main instruments in reaching these targets are Directive 

2003/87/EC establishing the EU Emissions Trading Scheme1 (ETS Directive) and 

Directive 2009/28/EC on the promotion of renewable energy sources2 (Renewable Energy 

Directive, RED). 

In June 2012, the Commission introduced Regulation 601/20123 (Monitoring and 

Reporting Regulation, MRR) by virtue of Article 14(1) of the ETS Directive. With limited 

changes, the MRR codifies the previous Commission guidelines for monitoring and 

reporting4 into binding legislation. However, in recital 2 of the MRR the Commission puts 

forward an interpretation of the Renewable Energy Directive which marks a major policy 

change. According to the interpretation, the sustainability criteria for biofuels and 

bioliquids in Article 17 of the RED must be fulfilled as a precondition to the rule in Annex 

IV of the ETS Directive according to which emissions from the use biomass shall be 

considered zero. 

Presently, due to the limited use of biofuels and bioliquids in the Emissions Trading 

Scheme (ETS) sector, the policy change is of minor significance. However, the 

Commission is preparing a proposal to introduce sustainability criteria also for solid and 

gaseous biomass. The proposal is expected to be formally tabled in fall 2013. In many 

Member States, emissions from the use of solid biomass are significant as compared to the 

                                                           
1 Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003 establishing a 
scheme for greenhouse gas emission allowance trading within the Community and amending Council 
Directive 96/61/EC [2003] OJ L 275/32. 
2 Directive 2009/28/EC of the European Parliament and of the Council of 23 April 2009 on the promotion of 
the use of energy from renewable sources and amending and subsequently repealing Directives 2001/77/EC 
and 2003/30/EC [2009] OJ L 140/16. 
3 Commission Regulation (EU) No 601/2012 of 21 June 2012 on the monitoring and reporting of greenhouse 
gas emissions pursuant to Directive 2003/87/EC of the European Parliament and of the Council [2012] OJ L 
181/30. 
4 Commission Decision (2004/156/EC) of 29 January 2004 establishing guidelines for the monitoring and 
reporting of greenhouse gas emissions pursuant to Directive 2003/87/EC of the European Parliament and of 
the Council [2004] OJ L 59/1; Commission Decision (2007/589/EC) of 18 July 2007 establishing guidelines 
for the monitoring and reporting of greenhouse gas emissions pursuant to Directive 2003/87/EC of the 
European Parliament and of the Council [2007] OJ L 229/1. 
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current emissions in the whole ETS sector, and thus the economic consequences can be 

major. The treatment of emissions from solid biomass is also likely to have major 

implications for the Member States in fulfilling their binding national targets under the 

RED. 

The objective of this study is twofold. Firstly, this study aims to analyze the described 

interaction between the ETS Directive and the RED. The reasoning found in recital 2 of the 

MRR as well as the competence of the Commission regarding the adopted amendment and 

its alternatives are in focus. Second, the upcoming sustainability criteria for solid and 

gaseous biomass will be briefly discussed. 

The rest of the paper is outlined as follows. Chapter 2 will provide for remarks concerning 

the interpretation of Union law. In Chapter 3, policy and regulatory background is outlined. 

Chapter 4 will turn to scrutinize the application of the sustainability criteria in the EU ETS 

as well as the problems arising from it. The question concerning the competence of the 

Commission is also addressed. Chapter 5 will examine the sustainability criteria for solid 

and gaseous biomass. Chapter 6 will conclude. 
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2. METHODOLOGY 

This study provides a legal analysis of the issues outlined above. The method used to 

analyze the issues is the jurisprudential method of interpretation. An important premise for 

the analysis is that the stated policy objectives of Union legislation – as apparent in the act 

itself, its preparatory work or elsewhere – are accepted as such. The assumed policy 

objectives provide the background against which interpretation as well as systemic 

coherence is reflected. 

Insights from disciplines other than law become necessary in the analysis. Most notably, 

this study will make references to economic theory when analyzing the EU ETS as a policy 

instrument. In providing such context for the legal analysis, this study draws on existing 

literature and does not provide for original research of its own. Accordingly, although 

inputs from other disciplines are addressed, this study does not extend its methods beyond 

jurisprudence.5 

The legal analysis in this study concerns exclusively the law of the European Union and 

will follow the interpretative approach the European Court of Justice (ECJ) has established 

in its case law.6 The approach relies on three principal methods: textual, contextual and 

teleological (purposive) interpretation.7 The Court also makes use of historical 

interpretation where applicable. The specific characteristics of Union law have the effect 

that the methods do differ in their relative weight or their normative value. In this study, all 

the interpretative methods are considered on a more or less equal footing. 

There are three interpretative-methodological issues that require further examination. First, 

this study will examine in detail the preparatory work related to the RED, the ETS 

Directive and the MRR. Second, recitals to the legislative acts will require special 

attention. Third, purposive interpretation has been prominent – and controversial – in the 

                                                           
5 For discussion on interdisciplinarity in environmental law scholarship see Elisabeth Fisher, ‘Maturity and 
Methodology: Starting a Debate about Environmental Law Scholarship’, (2009) Journal of Environmental 
Law 21:2 213–250. 
6 The founding treaties of the EU or secondary legislation do not contain any provision concerning the 
interpretation of Union law. 
7 Miguel Poiares Maduro, ’Interpreting European Law: Judical Adjudication in a Context of Constitutional 
Pluralism’, (2007) European Journal of Legal Studies 1:2, p. 1; In the case Van Gend & Loos, the Court 
stated that “it is necessary to consider the spirit, the general scheme and the wording” of the provisions at 
hand; Case 26/62, Van Gend & Loos, [1963] ECR 1, p. 12. 
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argumentation technique of the Court, and not the least in environmental cases.8 The 

significance and value of these three items are commented below 

2.1 Historical interpretation 

The ECJ does not particularly embrace historical interpretation. To begin with, the Court 

can ascertain the preparatory work of a legislative act only to the extent it has been 

rendered public.9 On several occasions the Court has refused to attach any weight to the 

minutes of the Commission, the Council or the Parliament if the statements therein are not 

reflected in the operative text of the legislative act.10 

It can be argued that the restrictive approach of the Court towards historical interpretation 

is not as much due to principle as it is to practical reasons. The difficulty in evaluating the 

will of the legislator results from the fact that Union legislation is often the result of 

complex institutional dynamics and political compromises.11 

Despite these limitations, historical considerations are found in the ECJ case law. On a 

number of accounts the Court has used the travaux préparatoires when determining the 

objective of the rule in question.12 In traditional civil law jurisprudence, historical 

interpretation is an independent method of interpretation.13 The ECJ, however, seems to 

                                                           
8 For discussion on ‘judicial activism’ the ECJ has often been accused of, see Paul Craig and Gráinne de 
Búrca, EU Law – Text, Cases and Materials (2011), pp. 64–66; Stephen Weatherill, Cases and Materials on 
EU Law (2010), p.73; Henri de Waele, ‘The Role of the European Court of Justice in the Integration Process: 
A Contemporary and Normative Assessment’, (2010) Hanse Law Review 6:1 3. 
9 Giulio Itzcovich, ‘The Interpretation of Community Law by the European Court of Justice’, (2009) German 
Law Journal 10 537, p. 554. See Case C-15/60, Gabriel Simon v Court of Justice of the European 
Communities, [1961] ECR 225. 
10 See Case C-292/89, The Queen v Immigration Appeal Tribunal, ex parte Gustaff Desiderius Antonissen, 
[1991] ECR I-745, para. 18; joined Cases C-283/94, C-291/94 and C-292/94, Denkavit International BV, 
VITIC Amsterdam BV and Voormeer BV v Bundesamt für Finanzen, [1996] ECR I-5063, paras. 28–29; 
Case C-404/06, Quelle AG v Bundesverband der Verbraucherzentralen und Verbraucherverbände, [2008] 
ECR I-2685, para. 32; Case C-402/03, Skov Æg v Bilka Lavprisvarehus A/S and Bilka Lavprisvarehus A/S v 
Jette Mikkelsen and Michael Due Nielsen, [2006] ECR I-199, para. 42. 
11 Itzcovich, supra note 9, p. 554–555. 
12 Yona Marinova, ‘The European Court of Justice on external parallel trade: interpreting the law or 
constructing an implied trade mark infringement’, (2009) Intellectual Property Quarterly 2 254, p. 265. See 
for example joined Cases C-68/94 and C-30/95, French Republic and Société commerciale des potasses et de 
l'azote (SCPA) and Entreprise minière et chimique (EMC) v Commission of the European Communities, 
[1998] ECR I-1375; Case 29/69, Erich Stauder v City of Ulm, [1969] ECR 419; Case 83/78, Pigs Marketing 
Board v Raymond Redmond, [1978] ECR 2347; Case 14/69, Markus & Walsh v Hauptzollamt Hamburg-
Jonas, [1969] ECR 349. Case 24/62, Federal Republic of Germany v Commission of the European Economic 
Community, [1963] ECR 63. 
13 The notion of historical interpretation differs slightly in civil law and common law systems. In civil law, 
historical interpretation refers to the subjective intent of the legislator, whereas in common law it refers to the 
objective intent of the measure. In this study the former definition is used. See Yona Marinova, ‘The 
European Court of Justice on external parallel trade: interpreting the law or constructing an implied trade 
mark infringement’, (2009) Intellectual Property Quarterly 2 254, p. 265. 
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use historical interpretation in a more general manner as providing support for the other 

three methods. 

2.2 Recitals 

Article 296 TFEU requires the legal acts to state the reasons on which they are based. In 

this regard, the ECJ has ascertained that the recitals are necessary for determining the 

intent of the drafters.14 Klimas and Vaičiukaitė conclude that the recitals are needed for 

reassuring the political legitimacy of the particular legislation. Given the nature of the EU 

as a supranational institution, legitimacy can be a sensitive matter.15 

Any definitive interpretative rule for the recitals in EU law is hard to ascertain, but some 

considerations can be drawn from the ECJ case law.16 Firstly, in the Case C-162/97, the 

Court has stated that the recitals have no binding force and they cannot justify derogation 

from the actual provisions of the legal act in question.17 In his opinion to the case, 

Advocate General Mischo equally held that whereas recitals “can sometimes help” with the 

interpretation of the contents of the rule, they cannot form a basis for derogation from 

express provisions.18 

Perhaps more importantly, recitals cannot have an independent operative effect. The ECJ 

demonstrated this rule in a case involving an accidental recital.19 In the case it was argued 

that the seventeenth recital of Regulation 822/8720 conferred a right despite the fact that the 

right was abolished from the operative part of the renewed regulation. The Commission 

admitted that the recital was inserted in error.21 Accordingly, the Court denied the 

argument that the recital would have any bearing on the matter.22 A recital cannot confer a 

                                                           
14 See Case 24/62, Federal Republic of Germany v Commission of the European Economic Community, 
[1963] ECR 63, para. 11:“In imposing upon the Commission the obligation to state reasons for its decisions, 
Article 190 (EC) is not taking mere formal considerations into account but seeks to give an opportunity to the 
parties of defending their rights, to the court of exercising its supervisory functions and to Member States and 
to all interested nationals of ascertaining the circumstances in which the Commission has applied the treaty”. 
15 Tadas Klimas and Jūratė Vaičiukaitė, ‘The Law of Recitals in European Community Legislation’, ILSA 
Journal of International and Comparative Law (2008) 15:1 61–93, pp. 78, 80. 
16 Ibid., p. 83 onwards. 
17 Case C-162/97, Criminal proceedings against Gunnar Nilsson, Per Olov Hagelgren and Solweig Arrborn, 
[1998] ECR I-7477, para. 54. 
18 Ibid., Opinion of Mr Advocate General Mischo, para. 92. 
19 Case C-308/97, Giuseppe Manfredi v Regione Puglia, [1998] ECR I-7685. 
20 Council Regulation (EEC) No 822/87 of 16 March 1987 on the common organization of the market in 
wine [1987] OJ L 84/1. 
21 Case C-308/97, Giuseppe Manfredi v Regione Puglia, [1998] ECR I-7685, Opinion of Mr Advocate 
General Colomer, para. 36. 
22 Case C-308/97, Giuseppe Manfredi v Regione Puglia, [1998] ECR I-7685, paras. 29–30. Note how the 
Court stated that the seventeenth recital cannot be relied upon to interpret Art. 6(1) of Regulation 822/87, 
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right which is not granted in the operative part of the legislative act. Similarly, the Case C-

162/97 examined above demonstrates how a recital cannot restrict a conferred right.23 

What the recitals can do, however, is to aid in resolving ambiguities in operative 

provisions. The Court has utilized this practice in determining the nature and the scope of a 

provision on several occasions. In the Case C-288/97 the Court examined the recitals of 

Regulation 3950/9224 to determine the scope of Article 2(2) thereof. The Court ruled on a 

broad interpretation which was not evident from the text of Article 2(2) itself.25 

2.3 Teleological interpretation 

Teleological interpretation has a distinct nature in EU law, differing from teleological 

interpretation under the Vienna Convention on the Law of Treaties26, for example. Instead 

of referring exclusively to purposive interpretation of relevant legal provisions, the ECJ 

interprets law in the light of the broader context of the EU legal order and its constitutive 

treaties.27 Thus, broader, overarching principles can have a decisive role in the judgments 

of the Court. This can be witnessed in several cases related to environmental protection. 

In the Walloon waste case, the Court applied the principle expressed in Article 174(2) EC 

(Article 191(2) TFEU) according to which environmental damage should be rectified at 

source. The Court also referred to the Basel Convention28 to which the Union is a 

signatory. The application of the principle resulted in the finding that the Wallonian 

Government’s import ban on waste from other Member States was not in violation of EC 

internal market law.29 

                                                                                                                                                                                

whereas the actual argument was not about interpretation of Art. 6(1) but providing an exception to it. See 
Klimas and Vaičiukaitė, supra note 15, p. 85–86. 
23 Klimas and Vaičiukaitė, supra note 15, p. 86. 
24 Council Regulation (EEC) No 3950/92, of 28 December 1992, establishing an additional levy in the milk 
and milk products sector [1992] OJ L 405/1. 
25 Case C-288/97, Consorzio fra i Caseifici dell'Altopiano di Asiago v Regione Veneto, [1999] ECR I-2575, 
paras. 19 and 23; On determining the nature of a provision, see Case C-244/95, P. Moskof AE v Ethnikos 
Organismos Kapnou, [1997] ECR I-6441. 
26 Vienna Convention on the Law of Treaties, 23 May 1969, 1155 UNTS 331, Art. 31. 
27 Maduro, supra note 7, p. 3. 
28 Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and their Disposal, 
22 March 1989, 1673 UNTS 57. 
29 Case C-2/90, Commission v Belgium, [1992] ECR I-4431, paras. 34–37. For discussion, see Francis Jacobs, 
’The Role of the European Court of Justice in the Protection of the Environment’, (2006) Journal of 
Environmental Law 18:2 185–205, p. 189; Case C-2/90, Commission v Belgium, [1992] ECR I-4431, 
Opinion of Mr Advocate General Jacobs, para. 24. 
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Environmental principles also had a conclusive role in the case PreussenElektra.30 The 

Court examined German legislation requiring electricity suppliers to purchase electricity 

produced from renewable energy sources at minimum prices higher than the actual market 

price. In its judgment, the Court firstly acknowledged the connection between promotion 

of renewable energy use and environmental protection.31 Furthermore, the Court made 

reference to Community’s obligations under the United Nations Framework Convention on 

Climate Change32 (UNFCCC) and the Kyoto Protocol33.34 Finally, the Court recalled the 

integration principle expressed in Article 6 EC (Article 11 TFEU), according to which 

environmental protection requirements must be integrated into the definition and 

implementation of Community policies.35 As a result, the Court ruled that the examined 

legislation was not incompatible with Article 30 EC (Article 34 TFEU).36 

The references to international treaties and changes in community law are reflecting 

changes in Union policies.37 With regard to environmental protection, these changes have 

undoubtedly been substantive.38 Again, the references not only to the constitutional telos 

but also to international treaties affirm how the Court applies a higher standard than only 

reference to text or intent.39 

  

                                                           
30 Case C-379/98, PreussenElektra v Schhleswag, [2001] ECR I-2099. 
31 Ibid., para. 73. 
32 United Nations Framework Convention on Climate Change, adopted 9 May 1992, entered into force 1 
August 1994, 1771 UNTS 107. 
33 Kyoto Protocol to the United Nations Framework Convention on Climate Change, adopted 11 December 
1997, entered into force 16 February 2005, UN Doc FCCC/CP/1997/7/Add.1. The extension to the protocol 
was agreed on in December 2012 in Doha, but it remains not in force until three fourths of the signatories 
ratify the amendment. See Doha Amendment to the Kyoto Protocol, adopted 8 December 2012, 
C.N.718.2012.TREATIES-XXVII.7.c, Article 2. 
34 Case C-379/98, PreussenElektra v Schhleswag, [2001] ECR I-2099, para. 74. 
35 Ibid., para. 76. 
36 Ibid., para. 81. 
37 Tuomas Ojanen, ‘The Times They Are a-Changin’ – the Reaction of the Courts’ in Jarna Petman and Jan 
Klabbers (eds), Nordic Cosmopolitanism: Essays in International Law for Martti Koskenniemi, p. 201. 
38 Elina Paunio, ’Ympäristönsuojelu ja tavaroiden vapaa liikkuvuus perusoikeuksien näkökulmasta EU:ssa’, 
Lakimies 6/2007 889–909, p. 907. 
39 See Maduro, supra note 7, p. 10. 
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3. POLICY AND REGULATORY BACKGROUND 

Despite the slow progress in international negotiations in the context of United Nations 

Framework Convention on Climate Change and the Kyoto Protocol, in the past years the 

EU has made swift advancements in enacting legislation related to reducing GHG 

emissions. Climate legislation in the EU is multilayered and individual instruments not 

only complement each other but overlap. This section gives a brief introduction to the 

basic elements of EU legislation relevant to this study. 

3.1 The 2020 targets 

In March 2007 the European Council established a set of policy goals that would become 

known as the 2020 targets. First, the EU would commit to a 20 % reduction in GHG 

emissions from 1990 levels by the year 2020. The target will be raised to 30 % provided 

that other developed countries commit themselves to comparable emission reductions and 

developing countries contribute adequately according to their capabilities.40 Second, 

energy efficiency is also to be increased by 20 % by 2020.41 Third, the binding target for 

the share of renewable energy in the overall EU energy mix is to be 20 % by 2020.42 

In December 2008, to meet the 2020 targets, the European Council and the Parliament 

secured the agreement on a set of legislative acts known as the Climate and Energy 

Package. The Climate and Energy Package comprises four measures of which two are 

central to this study: Directive 2009/28/EC on the promotion of the use of energy from 

renewable sources43 and Directive 2009/29/EC amending Directive 2003/87/EC44 so as to 

improve and extend the greenhouse gas emission allowance trading scheme of the 

Community45.46 

                                                           
40 European Council, Presidency Conclusions, 9.3.2007, 7224/1/07 REV 1, p. 12. 
41 Ibid., p. 20. 
42 Ibid., p. 21. 
43 Directive 2009/28/EC of the European Parliament and of the Council of 23 April 2009 on the promotion of 
the use of energy from renewable sources and amending and subsequently repealing Directives 2001/77/EC 
and 2003/30/EC [2009] OJ L 140/16. 
44 Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003 establishing a 
scheme for greenhouse gas emission allowance trading within the Community and amending Council 
Directive 96/61/EC [2003] OJ L 275/32 (ETS Directive). 
45 Directive 2009/29/EC of the European Parliament and of the Council of 23 April 2009 amending Directive 
2003/87/EC so as to improve and extend the greenhouse gas emission allowance trading scheme of the 
Community [2009] OJ L 140/63. 
46 The other two measures included in the climate and energy package were Directive 2009/31/EC of the 
European Parliament and of the Council of 23 April 2009 on the geological storage of carbon dioxide and 
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The Renewable Energy Directive sets out the framework to reach the 20 % target for 

renewables. For each Member State, the directive mandates a national target for the share 

of renewable energy in their final energy consumption.47 The national targets range from 

10 % to 49 % and altogether provide for a 20 % share in the total energy mix of the EU.48 

3.2 Biomass and sustainability criteria 

The EU has been promoting the use of biofuels since the adoption of Directive 

2003/30/EC.49 The policy rationale has included improvement of energy security, 

promotion of technological progress and greenhouse gas emission reductions.50 Since 

biofuels are produced from agricultural products, the promotion of their use and production 

can also serve rural development interests.51 

However, the production of biofuels has raised significant environmental concerns. The 

concerns have included the ability of biofuels to provide for net GHG emission savings, as 

well as the impact on land use, food prices, deforestation, et cetera. As a result, the so-

called sustainability criteria were introduced in Article 17 of the RED. The sustainability 

criteria are intended to counter some of the main concerns from the use of biofuels and 

bioliquids, and the use of biofuels or bioliquids has to fulfill the criteria when (i) counting 

their use towards the national renewable energy targets, (ii) applying national renewable 

energy obligations, or (iii) financial support is granted for their consumption.52 

The sustainability criteria included in the RED are the following: Firstly, Article 17(2) of 

the RED sets a requirement for net greenhouse gas emission saving performance over the 

life-cycle of the product. Currently, the applied threshold is set at 35 % and it will increase 

up to 60 % for installations in operation from 2018 onwards. Second, Articles 17(3)–(5) 

                                                                                                                                                                                

amending Council Directive 85/337/EEC, European Parliament and Council Directives 2000/60/EC, 
2001/80/EC, 2004/35/EC, 2006/12/EC, 2008/1/EC and Regulation (EC) No 1013/2006 [2009] OJ L 140/114; 
and Decision No 406/2009/EC of the European Parliament and of the Council of 23 April 2009 on the effort 
of Member States to reduce their greenhouse gas emissions to meet the Community’s greenhouse gas 
emission reduction commitments up to 2020 [2009] OJ L 140/136 (Effort Sharing Decision). As for the 
energy efficiency target, see Directive 2012/27/EU of the European Parliament and of the Council of 25 
October 2012 on energy efficiency, amending Directives 2009/125/EC and 2010/30/EU and repealing 
Directives 2004/8/EC and 2006/32/E [2012] OJ L 315/1. 
47 Article 3 of the RED. 
48 Annex I to the RED. 
49 Directive 2003/30/EC of the European Parliament and of the Council of 8 May 2003 on the promotion of 
the use of biofuels or other renewable fuels for transport [2003] OJ L 123/42. 
50 Directive 2003/30/EC, recitals 6, 7 and 10; recitals1–4 of the RED. 
51 Commission, Communication from the Commission to the European Council and the European 
Parliament, An energy Policy for Europe, 10.1.2007, COM(2007) 1 final, section 3.5. 
52 Article 17(1) of the RED.  



10 

 

identify the so-called no-go areas from which the raw materials may not be obtained. The 

no-go areas are areas with high biodiversity, areas with high carbon stocks, and peatland 

areas. Third, the cultivation of raw materials within the Union must conform with the 

Common Agricultural Policy rules for good environmental practices as set out in 

Regulation (EC) 73/2009.53 In October 2012, the Commission gave a proposal to amend 

the sustainability criteria particularly in order to reduce harmful side effects from indirect 

land-use change.54 

Sustainability criteria for solid biomass were already proposed during the preparation of 

the RED but were not adopted.55 Pursuant to Article 17(9) of the RED, in 2010 the 

Commission issued a report which evaluated the possibility of introducing sustainability 

criteria for solid and gaseous biomass energy sources.56 In the report the Commission 

refrained from Union level action but provided recommendations for Member States if 

they were to introduce national sustainability schemes. At the time of the writing of this 

text, the Commission is preparing a proposal for a directive that will introduce binding, 

harmonized sustainability criteria for solid and gaseous biomass.57 

3.3 The EU Emissions Trading Scheme 

The EU Emissions Trading Scheme, pursuant to Directive 2003/87/EC, has been in force 

since 2005 and currently covers all 28 Member States plus Iceland, Norway and 

Liechtenstein. The EU ETS is a cap-and-trade scheme where operators falling within the 

scope of the directive must surrender emission allowance units according to their annual 

GHG emissions. The emission allowances cab be traded and their total quantity is capped 

and decreasing annually.58 

                                                           
53 Council Regulation (EC) No 73/2009 of 19 January 2009 establishing common rules for direct support 
schemes for farmers under the common agricultural policy and establishing certain support schemes for 
farmers, amending Regulations (EC) No 1290/2005, (EC) No 247/2006, (EC) No 378/2007 and repealing 
Regulation (EC) No 1782/2003 [2009] OJ L 30/16. 
54 Commission, Proposal for a Directive of the European Parliament and of the Council amending Directive 
98/70/EC relating to the quality of petrol and diesel fuels and amending Directive 2009/28/EC on the 
promotion of the use of energy from renewable sources, 17.10.2012, COM(2012) 595 final. 
55 Parliament, Committee on Industry, Research and Energy, Report on the proposal for a directive of the 
European Parliament and of the Council on the promotion of the use of energy from renewable sources, 
26.9.2008, A6-0369/2008, pp. 37, 112. 
56 Commission, Report from the Commission to the Council and the European Parliament on sustainability 
requirements for the use of solid and gaseous biomass sources in electricity, heating and cooling, 25.2.2010, 
COM(2010) 11 final. 
57 Infra Chapter 6. 
58 For a detailed overview of the system, see Commission, The EU Emission Trading System. Available at 
http://ec.europa.eu/clima/publications/docs/factsheet_ets_2013_en.pdf, visited 31.8.2013. 
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Directive 2009/29/EC made substantive modifications to the Emissions Trading Scheme. 

The reform has applied from January 2013 onwards and the major changes include an EU-

wide cap on emission allowances and the auctioning of allowances instead of cost-free 

allocation. Before the revision, the EU ETS was estimated to include approximately 45 % 

of greenhouse gas emissions in the Union.59 The amendment of 2009 also extends the 

scope of application of the EU ETS into various new activities, inter alia the production of 

ferrous metals, primary aluminium and lime.60 

Originally, Article 14 of the ETS Directive mandated the Commission to introduce 

guidelines for monitoring and reporting of emissions. The Commission had given two such 

documents, which would include rather technical regulations and procedures for 

monitoring and reporting.61 Directive 2009/29/EC modified Article 14 of the ETS 

Directive to delegate to the Commission the power to adopt a regulation to improve the 

monitoring and reporting of emissions. In June 2012, the Commission exercised this power 

and introduced Regulation 601/2012 on the monitoring and reporting of greenhouse gas 

emissions.62 The following chapter will turn to analyze the Monitoring and Reporting 

Regulation in more detail.  

                                                           
59 Ibid. 
60 Directive 2009/29/EC,  
61 Commission Decision 2004/156/EC of 29 January 2004 establishing guidelines for the monitoring and 
reporting of greenhouse gas emissions pursuant to Directive 2003/87/EC of the European Parliament and of 
the Council [2007] OJ L 59/1 (MRG 2004); Commission Decision 2007/589/EC of 18 July 2007 establishing 
guidelines for the monitoring and reporting of greenhouse gas emissions pursuant to Directive 2003/87/EC of 
the European Parliament and of the Council [2007] OJ L 229/1 (MRG 2007). 
62 Commission Regulation (EU) No 601/2012 of 21 June 2012 on the monitoring and reporting of greenhouse 
gas emissions pursuant to Directive 2003/87/EC of the European Parliament and of the Council [2012] OJ L 
181/30. 
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4. APPLICATION OF THE SUSTAINABILITY CRITERIA IN THE EU 
ETS 

This chapter will analyze the application of the sustainability criteria in the EU Emissions 

Trading Scheme.63 The first part of the chapter will define the problem in detail and 

explain the basic concepts relevant for the analysis (infra Section 4.1). The policy rationale 

and challenges for introducing the sustainability criteria into the ETS are also discussed. 

The second part of this chapter will briefly explain why the application of sustainability 

criteria cannot arise from the norms contained in the MRR alone (infra Section 4.2). 

The third part of this chapter will turn to the actual focus of this study and examine in 

length how the Commission has justified the application of the sustainability criteria in the 

ETS (infra Section 4.3). This involves essentially scrutinizing the reasoning found in 

recital 2 of the MRR. 

Regardless of whether the reasoning in recital 2 of the MRR is accurate, authorities in 

Member States are likely to comply with the Commission’s instructions to apply 

sustainability criteria as a precondition to biomass zero-treatment.64 Therefore, the fourth 

part of this chapter will move on to discussing the implications of and issues of accepting 

that zero-treatment of biomass in the ETS constitutes a ‘financial support’ within the 

meaning of Article 17(1)(c) of the RED (infra Section 4.4). The fifth part of this chapter 

will conclude in discussing the competence of the Commission in introducing the 

sustainability criteria in the ETS and making further policy developments (infra Section 

4.5). 

4.1 Preliminary observations 

4.1.1 Problem setting and basic concepts 

Article 17(1)(c) of the RED stipulates that in order for the consumption of ‘biofuels’ or 

‘bioliquids’ – as defined in Articles 2(h) and 2(i) of the RED – to be eligible for ‘financial 

support’, their use must conform with the sustainability criteria set out in Articles 17(2)–

(6) of the RED. 

                                                           
63 For the purposes of study, the expression “applying the sustainability criteria in the ETS” means examining 
if the use of biomass fulfills the sustainability criteria laid down in Article 17(1)(c) of the RED and thus 
qualifies for the emission factor of zero provided in Annex IV of the ETS Directive and Article 38 of the 
MRR. 
64 See Commission, MRR Guidance document No. 3 – Biomass issues in the EU ETS, 17.10.2012. 
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In turn, recital 2 of the Monitoring and Reporting Regulation reads as follows: 

“The definition of biomass in this Regulation should be consistent 
with the definition of the terms ‘biomass’, ‘bioliquids’ and 
‘biofuels’ set out in Article 2 of Directive 2009/28/EC of the 
European Parliament and of the Council of 23 April 2009 on the 
promotion of the use of energy from renewable sources and 
amending and subsequently repealing Directives 2001/77/EC and 
2003/30/EC ( 3 ), in particular since preferential treatment with 
regard to allowance surrender obligations under the Union’s 
greenhouse gas emission allowance trading scheme pursuant to 
Directive 2003/87/EC constitutes a ‘support scheme’ within the 
meaning of Article 2(k) and consequently financial support within 
the meaning of Article 17(1)(c) of Directive 2009/28/EC.” 
(Emphasis added) 

The notion of “preferential treatment” implicitly refers to the treatment of biomass energy 

sources (including biofuels and bioliquids) in the EU ETS. According to Annex IV of the 

ETS Directive and Article 38(2) of the MRR the emission factor for biomass shall be zero. 

An emission factor is a variable in the calculation to determine emissions from an 

activity.65 The emission factor of zero for biomass results in no obligation to surrender 

emission allowances from its use.66 To the same effect, in its Annex I, the ETS Directive 

excludes installations using solely biomass from the scope of the directive altogether. 

The latter half of recital 2 of the MRR states that “preferential treatment with regard to 

allowance surrender obligations” constitutes a ‘support scheme’ and moreover ‘financial 

support’ within the meaning of Articles 2(k) and 17(1)(c) of the RED. One of the notable 

changes in the MRR was the redefinitions for ‘biomass’, ‘biofuels’ and ‘bioliquids’. These 

definitions found in Articles 3(20)–(22) of the MRR are now aligned with the respective 

definitions in Articles 2(e), (i) and (h) of the RED. According to the Commission, a direct 

consequence of these redefinitions is that in order for ‘biofuels’ and ‘bioliquids’ to benefit 

from the zero-treatment, their use must conform with the sustainability criteria as set out in 

Articles 17(2)–(6) of the RED.67 

It is this logic the remainder of this chapter turns to analyze. Before embarking on a full 

analysis, the following sections will explain the rationale for the policy change as well as 

remaining challenges. 

                                                           
65 See Annex IV of the ETS Directive. 
66 The treatment of biomass as having an emission factor of zero is hereafter referred to as ‘biomass zero-
treatment’ or ‘biomass zero-rating’. 
67 See Commission, MRR Guidance document No. 3 – Biomass issues in the EU ETS, 17.10.2012 , p. 7. 
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4.1.2 Policy rationale for introducing the sustainability criteria in the EU ETS 

The reason for introducing the sustainability criteria into the EU ETS is readily visible in 

the Impact Assessment to the MRR.68 The Impact Assessment states that the definitions for 

‘biomass’, ‘biofuels’ and ‘bioliquids’ needed to be updated to be better aligned with 

renewable energy policy, in particular to prevent the use of unsustainable biofuels and 

bioliquids. Moreover, according to the Commission, the no policy change option would 

cause the EU ETS to attract “increased quantities of non-sustainable biomass by virtue of 

being seen as an incentivized outlet”.69 

The policy rationale the Commission has expressed is quite straight-forward and exactly 

the same as the policy rationale for introducing the sustainability criteria in the RED: The 

introduction of the sustainability criteria aims to improve the environmental integrity of the 

ETS. In effect, the mechanism extends the scope of the ETS to at least partially cover 

emissions from biomass combustion.70 

The following sections discuss why biomass has an emission factor of zero in the first 

place, why it is problematic, and why it is challenging to adopt a different approach. 

4.1.3 Policy rationale for biomass zero-treatment 

The zero-emissions treatment of biomass is an approach to emissions accounting that is 

adopted under the UNFCCC and the Kyoto Protocol.71 Under this approach, the carbon 

balance of the biomass system is accounted for in the land-use, land-use change and 

forestry sector (LULUCF sector). If emissions from biomass combustion were also 

counted, the same emissions would effectively be counted twice: fist as removals in the 

LULUCF sector and then as emissions from combustion.72 

                                                           
68 Commission Staff Working Paper, Impact Assessment, Accompanying the document Commission 
Regulation (EU) No .../.. of XXX on the monitoring and reporting of greenhouse gas emissions pursuant to 
Directive 2003/87/EC of the European Parliament and of the Council, 21.6.2012, SWD(2012) 177 final. 
69 Ibid., section 3.3.5. 
70 On the policy benefits of extending the scope of the ETS, see Commission Staff Working Document, 
Impact Assessment, Accompanying document to the Proposal for a directive of the European Parliament and 
of the council amending Directive 2003/87 so as to improve an extend the EU greenhouse gas emission 
allowance trading system, 23.1.2008, SEC(2007) 52 , sections 2.3 and 3.3. 
71 See IPPC, 2006 IPPC Guidelines for National Greenhouse Gas Inventories, section 2.3.3.4. 
72 However, treating biomass as having zero emissions is not equal to considering biomass as carbon neutral. 
Carbon neutrality of biomass combustion is valid only when the carbon dioxide emitted into the atmosphere 
in combustion is in its entirety recovered by growth of new biomass. 
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The same approach is visible in the emission calculation method of the RED, where 

emissions from the use of biofuels and bioliquids are defined as zero.73 As under the 

UNFCCC and the Kyoto Protocol, the zero-rating in the RED is purely an accounting 

identity in the emissions calculation. 

The emission calculation method in the RED is a good demonstration of where emissions 

from the use of biomass may originate. The rules for calculating the emission saving for 

the purposes of sustainability criteria are provided in Annex V of the RED. Parts A and B 

of Annex V set default emission saving percentages for certain feedstock and production 

methods. The default value can only be used if emissions from land-use change are equal 

to or less than zero.74 Where emissions from land-use change occur, the formula for 

emissions calculation for transport fuels, biofuels and bioliquids is provided in Annex V, 

Part C, of the RED as follows: 

E = eec + el + ep + etd + eu – esca – eccs – eccr – eee (
75) 

The term eu (emissions from the fuel in use) is defined as zero for biofuels and bioliquids.76 

However, the calculation does capture the emissions resulting from land-use change and 

supply chain. If the term eu had a value corresponding to the amount of CO2 emitted in the 

use of the fuel, the term el (annualised emissions from carbon stock changes caused by 

land-use change) would have to be replaced with a term representing the total recovery of 

CO2 by growth of new biomass. 

The accounting system in the EU ETS does not capture emissions from the LULUCF 

sector. As a consequence, the EU ETS considers biomass as carbon neutral regardless of 

whether this actually holds true. The scheme provides an incentive to use all biomass. As 

sustainable biomass is likely to be more costly than unsustainable biomass, the incentive 

will have the effect of attracting more of the latter than the former. 

                                                           
73 Annex V of the RED, Part C, paragraph 13. 
74 Article 19(1)(a) of the RED. 
75 Where E = total emissions from the use of the fuel; eec = emissions from the extraction or cultivation of 
raw materials; 
el = annualised emissions from carbon stock changes caused by land-use change; ep = emissions from 
processing; 
etd = emissions from transport and distribution; eu = emissions from the fuel in use; esca = emission saving 
from soil carbon accumulation via improved agricultural management; eccs = emission saving from carbon 
capture and geological storage; eccr = emission saving from carbon capture and replacement; and eee = 
emission saving from excess electricity from cogeneration. 
76 Annex V of the RED, Part C, paragraph 13. 
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Introducing the sustainability criteria into the EU ETS is a partial solution to the problem. 

As observed above, the RED by no means considers biofuels or bioliquids as having zero 

emissions, despite defining the term eu as zero. To the contrary, the ETS treats biomass as 

having zero emissions. 

4.1.4 Challenges in introducing a broader accounting system in the EU ETS 

The issue of biomass emission accounting connects to the broader problem concerning the 

coverage of the EU ETS. If, for example, all the items described in the emission equation 

in Annex V of the RED were accounted for and included in the ETS, emissions biomass 

combustion could be defined as zero and the scheme would still capture all the emissions 

from the use biomass. 

However, it is important to understand that even though an emissions trading scheme with 

close to 100 % emission coverage could be desirable, it is impossible to attain. The 

foremost criterion in determining which emissions can be included in the scheme is the 

accuracy and reliability of emissions data and measurements. The commission has 

considered robust monitoring, reporting and verification (MRV) as a precondition to the 

inclusion of new sectors.77 Improving accuracy (or reducing uncertainty) is also important 

for an operator since it reduces the uncertainty of costs incurred from the obligation to 

return emission allowances.78 

Annex II of the MRR is a good demonstration of the relevance of emission measurement 

accuracy. Annex II defines uncertainty thresholds for calculation based emission 

measurement.79 The maximum allowed uncertainty range between ± 17.5 % at the lowest 

data requirement level and ± 1.5 % at the highest requirement level. For most sectors, 

including solid, gaseous and liquid fuels, the range is between ± 7.5 % and ± 1.5 %. As a 

comparison, Table 1 below exhibits the uncertainty of various activities in different 

sectors: 

                                                           
77 Other criteria for inclusion of new sectors and greenhouse gases are significance of the source in the total 
emissions of the EU, proportionality of transaction costs, interaction with existing policies and compliance 
costs. See Commission Staff Working Document, Impact Assessment, 23.1.2008, SEC(2007) 52 , pp. 32–35. 
78 See Pasquale L. Scandizzo, Odin K. Knudsen, ‘Risk management and regulation compliance with tradable 
permits under dynamic uncertainty’, (2012) European Journal of Law & Economics 33:1 127-157, p. 130. 
79 The MRR contains two principal methodology categories for emission measurement: calculation based 
methodology and measurement-based methodology. There is also a fall-back method which comes into 
question if the other two methodologies are technically unfeasible or would incur unreasonable costs. See 
Articles 21–22 of the MRR. 
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Table 1: Uncertainty of GHG emission estimates at the EU level (EU-15) 

Sector Level of uncertainty (%) 

Fuel combustion 2 

Transport 6 

Industrial processes 5 

Waste 21 

Fugitive emissions 32 

Agriculture (all categories) 68 

Enteric fermentation 12 

Manure management 26–61* 

Rice cultivation 20 

Agricultural soils 59–157* 

LULUCF (all categories) 35 

Forest land 26 

Cropland and grassland 64 

* The level of uncertainty varies with the type of GHG. 

Source: Commission80, citing EEA81, JRC82 and Leip83. 

From Table 1 it can be observed that the sectors having the least uncertainty are entirely or 

partially included in the EU ETS.84 The LULUCF sector has an uncertainty as high as 35 

%, which results from a number of factors. The emissions and removals in the LULUCF 

sector are reversible and temporary in nature, and the long run estimates face much 

scientific uncertainty.85 Adequate measurement of carbon sequestration through LULUCF 

activities is currently technically feasible, but, according to the Commission, doing it to a 

precision comparable to the other sectors in the ETS would involve disproportionate 

                                                           
80 Commission Staff Working Document, Impact Assessment on the role of land use, land use change and 
forestry (LULUCF) in the EU’s climate change commitments, 12.3.2012, SWD(2012) 41 final, p. 18. 
81 European Environment Agency, Annual European Union greenhouse gas inventory 1990–2008 and 
inventory report 2010 – Submission to the UNFCCC Secretariat, Technical report No 6/2010. Available at 
http://www.eea.europa.eu/publications/european-union-greenhouse-gas-inventory-2010, visited 31.8.2013. 
82 Joint Research Centre, Report on the state of play of monitoring, reporting and verification in the EU, 
2011. Included as an annex to Commission Staff Working Document SWD(2012) 41 final. 
83 Adrian Leip, ‘Quantitative quality assessment of the greenhouse gas inventory for agriculture in Europe’, 
(2010) Climatic Change 103 245–261. 
84 NB. It can be speculated that inclusion in the ETS actually improves monitoring accuracy. 
85 Commission Staff Working Document, Impact Assessment, 23.1.2008, SEC(2007) 52, section 3.7.1. 
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transaction costs.86 As a consequence, both in the 2009 revision of the ETS as well during 

the preparation of the current accounting rules of the LULUCF sector87, the option of 

including the LULUCF sector into the ETS was discarded.88 

Currently the LULUCF sector is not part of the Union’s binding emission reduction 

commitments under the ETS or the Effort Sharing Decision. In May 2013, the Decision 

529/2013/EU on LULUCF accounting rules was adopted.89 The decision sets out a legal 

framework for accounting rules for LULUCF sector, thus taking the first step towards a 

more comprehensive inclusion into the emission reduction targets of the Union.90 

4.2 The MRR and the sustainability criteria 

This section will briefly demonstrate how the application of the sustainability criteria 

cannot arise from the norms contained in the MRR itself. In this regard, it is important to 

note that the operative text of the MRR does not provide for a norm to apply sustainability 

criteria as a precondition to biomass zero-treatment. Instead, as in Annex IV of the ETS 

Directive, in Article 38 of the MRR the emission factor of biomass is defined as zero. 

The lack of a clear norm is peculiar especially since the intent to apply the sustainability 

criteria as a precondition to biomass zero-treatment is clearly indicated in the preparatory 

work of the MRR. The Impact Assessment to the MRR suggested aligning the definition of 

biomass with the RED definitions and requiring sustainability criteria to be fulfilled to 

qualify for zero-rating.91 

                                                           
86 Commission Staff Working Document, Impact Assessment, 23.1.2008, SEC(2007) 52, section 3.7.3. See 
also Commission Staff Working Document, Impact Assessment, 12.3.2012, SWD(2012) 41 final, section 
8.5.1. 
87 Commission, Proposal for a Decision of the European Parliament and of the Council on accounting rules 
and action plans on greenhouse gas emissions and removals resulting from activities related to land use, land 
use change and forestry, 12.3.2012, COM(2012) 93 final. 
88 Commission Staff Working Document, Impact Assessment, 12.3.2012, SWD(2012) 41 final, section 8.5.1. 
89 Decision No 529/2013/EU of the European Parliament and of the Council of 21 May 2013 on accounting 
rules on greenhouse gas emissions and removals resulting from activities relating to land use, land-use 
change and forestry and on information concerning actions relating to those activities [2013] OJ L 165/80. 
90 Commission, Proposal for a Decision of the European Parliament and of the Council on accounting rules 
and action plans on greenhouse gas emissions and removals resulting from activities related to land use, land 
use change and forestry, 12.3.2012, COM(2012) 93 final, p. 2. 
91 Commission Staff Working Paper, Impact Assessment, 21.6.2012 SWD(2012) 177 final, pp. 25–27. 
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Furthermore, an unpublished MRR draft did incorporate the sustainability criteria directly 

into the definition of biomass, encompassing the position adopted in the Impact 

Assessment.92 Article 3(11) of the draft regulation contained the following definitions: 

“‘biomass’ means 

– biomass, landfill gas, sewage treatment plant gas and biogases 
within the meaning of Directive 2009/28/EC, irrespective of use as 
fuel or as process material, and 

– bioliquids and biofuels within the meaning of that Directive, 
which meet the sustainability criteria set out in that Directive;” 

Under the approach in the draft, the sustainability criteria would become applicable by 

virtue of the operative text of the regulation as such. Zero-rating would have applied only 

to biofuels and bioliquids within the definition in the regulation, i.e. biofuels and bioliquids 

fulfilling the sustainability criteria.93 

However, the adopted operative text of the MRR makes no reference to the sustainability 

criteria. As discussed in Section 2.1 above, the ECJ has often rejected indications from 

preparatory work that are not reflected in the final adopted text of a legislative act.94 

Likewise, unpublished preparatory work has no interpretative value in ECJ case law.95 

Therefore, the preparatory work concerning the intent to introduce sustainability criteria 

into the provisions of the MRR no interpretative value in this regard. 

Whereas the operative text of the MRR does not mention sustainability criteria, recital 2 of 

the MRR makes an implication on their application with a reference to Article 17(1)(c) of 

the RED. However, as discussed in Section 2.2 above, recitals cannot have an independent 

operative effect and they cannot justify derogation from express provisions.96 Furthermore, 

                                                           
92 Commission, Draft, Commission Regulation of […] laying down provisions for the implementation of 
Article 14 of Directive 2003/87/EC of the European Parliament and of the Council establishing rules for the 
monitoring and reporting of greenhouse gas emissions. 
93 Ibid., Article 16(2). 
94 See Case C-292/89, The Queen v Immigration Appeal Tribunal, ex parte Gustaff Desiderius Antonissen, 
[1991] ECR I-745, para. 18; joined Cases C-283/94, C-291/94 and C-292/94, Denkavit International BV, 
VITIC Amsterdam BV and Voormeer BV v Bundesamt für Finanzen, [1996] ECR I-5063, paras. 28–29; 
Case C-404/06, Quelle AG v Bundesverband der Verbraucherzentralen und Verbraucherverbände, [2008] 
ECR I-2685, para. 32; Case C-402/03, Skov Æg v Bilka Lavprisvarehus A/S and Bilka Lavprisvarehus A/S v 
Jette Mikkelsen and Michael Due Nielsen, [2006] ECR I-199, para. 42. 
95 Giulio Itzcovich, ‘The Interpretation of Community Law by the European Court of Justice’, (2009) 
German Law Journal 10 537, p. 554.; Case C-15/60, Gabriel Simon v Court of Justice of the European 
Communities, [1961] ECR 225. 
96 Case C-162/97, Criminal proceedings against Gunnar Nilsson, Per Olov Hagelgren and Solweig Arrborn, 
[1998] ECR I-7477, para. 54.  
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recitals cannot grant or restrict a conferred right which is not reflected in the operative part 

of the legislative act.97 Accordingly, recital 2 of the MRR has no independent normative 

value and it cannot as such restrict the application of biomass zero-treatment provided in 

Article 38 of the MRR. Ruling a precondition to biomass zero-treatment would amount to 

imposing additional obligations for operators in the ETS. Such a restriction of rights cannot 

arise from the recital 2 alone.  

Consequently, no provision in the MRR itself justifies the applicability of sustainability 

criteria in the ETS. The only norms mandating the applicability of sustainability criteria are 

found in the Renewable Energy Directive. Recital 2 of the MRR implies the applicability 

of sustainability criteria via the redefinition of ‘biomass’, biofuels’ and ‘bioliquids’ for 

ETS purposes and a direct effect arising from Article 17(1)(c) of the RED. Thus, the 

interpretative question does not involve an interpretation of the MRR but of the RED. The 

following section will scrutinize the interpretation found in recital 2 of the MRR and 

examine if the provisions of the RED can have the effect the Commission is claiming. 

4.3 The interpretation in recital 2 of the MRR 

A starting point for the analysis is to evaluate if the reasoning is recital 2 of the MRR is 

accurate. If the reasoning stands scrutiny, the redefinition of ‘biomass’, biofuels’ and 

‘bioliquids’ under the ETS can be argued to result in the requirement to fulfill the 

sustainability criteria in the RED in order for biomass to qualify for zero-rating. 

As discussed in Section 4.1.1 above, according to recital 2 of the MRR, preferential 

treatment with regard to allowance surrender obligations under the ETS (i.e. the zero-

treatment of biomass) constitutes a ‘support scheme’ within the meaning of Article 2(k) of 

the RED and consequently ‘financial support’ within the meaning of Article 17(1)(c) of the 

RED. As mandated in Article 17(1) of the RED, this directly translates into an obligation 

to fulfill the sustainability criteria as a precondition in order qualify for zero-rating. 

However, the obligation applies only to biofuels and bioliquids falling under the definition 

in Articles 2(h) and (i) of the RED. The MRR aligned the definitions of ‘biomass’, 

‘biofuels’ and ‘bioliquids’ with the definitions in the RED. Recital 2 of the MRR implies 

                                                           
97 Klimas and Vaičiukaitė, supra note 15, p. 86. 
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that this redefinition results in the requirement to fulfill the sustainability criteria laid down 

in the RED.98 

The interpretative problem can be divided into two parts, both addressed in the following 

sections: 

(1) Does biomass zero-treatment constitute a ‘support scheme’ within the meaning of 

Article 2(k) of the RED? 

(2) Does biomass zero-treatment constitute ‘financial support’ within the meaning of 

Article 17(1)(c) of the RED? 

4.3.1 ‘Support scheme’ under Article 2 (k) of the RED 

This section will turn to analyze the scope of application of Article 2(k) of the RED, i.e. 

which measures fall within the definition of the term ‘support scheme’ within the meaning 

of Article 2(k).99 The text of the provision reads as follows: 

“‘support scheme’ means any instrument, scheme or mechanism 
applied by a Member State or a group of Member States, that 
promotes the use of energy from renewable sources by reducing the 
cost of that energy, increasing the price at which it can be sold, or 
increasing, by means of a renewable energy obligation or 
otherwise, the volume of such energy purchased. This includes, but 
is not restricted to, investment aid, tax exemptions or reductions, 
tax refunds, renewable energy obligation support schemes 
including those using green certificates, and direct price support 
schemes including feed-in tariffs and premium payments” 
(Emphasis added) 

Two elements can be distinguished in the definition of the term ‘support scheme’:  

(1) The measure in question must be ‘applied by a Member State or a group of 

Member States’. 

(2) The measure must promote the use of renewable energy by reducing its cost, 

increasing the price at which it can be sold, or increasing the volume of such energy 

purchased. 

                                                           
98 See for example Commission, MRR Guidance document No. 3 – Biomass issues in the EU ETS (2012), 
p. 7. 
99 There is no ECJ case law to guide us with the interpretation of Article 2(k). A pending case Ålands 
Vindkraft involves an interpretative question on Article 2(k) but not on the scope thereof; C-573/12, Ålands 
Vindkraft AB v Energimyndigheten, OJ C 38/16. 
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Evidently, the scope of application of Article 2(k) is designed to be broad. Section 4.3.1.1 

below will briefly demonstrate how biomass zero-treatment in the EU ETS fulfills the 

second condition and can thus in principle fall under the definition in Article 2(k) of the 

RED. Section 4.3.1.2 below will analyze the meaning of the phrase ‘applied by a Member 

States or a group of Member States’. 

4.3.1.1 ‘Promotes the use of energy from renewable sources’ 

This section demonstrates how a cap-and-trade scheme can be regarded as ‘promoting the 

use of energy from renewable sources’ within the meaning of Article 2(k) of the RED. This 

is made evident by turning to the illustrative list of support schemes in the second sentence 

of the provision. A cap-and-trade scheme is not included in the illustrative list of Article 

2(k) of the RED but tax instruments are. The parallel between a carbon tax and a cap-and-

trade scheme is demonstrated below. 

From an economic point of view, the result of a cap-and-trade mechanism is essentially the 

same as that of a carbon tax. A cap-and-trade scheme functions by incurring an indirect 

cost on GHG emissions via an obligation to return emission allowances equal to the 

amount of emissions from the operator. A carbon tax in turn amounts to a direct cost on 

emissions. Given that the target quantity of emissions (i.e. the desired level of emissions) is 

the same, under an emissions trading scheme and a carbon tax scheme the market-clearing 

price for each unit of GHGs emitted becomes the same.100 

The economic equivalence of the two schemes is true only under a rather restrictive set of 

assumptions, such as equal administrative costs and enforceability. Economists are 

divergent in their views over which system is more cost-effective or feasible in real-world 

scenarios.101 What is relevant to our case, however, is that both market-based instruments 

are based on the same underlying idea: incurring, directly or indirectly, a cost to CO2 

emissions. 

                                                           
100 A carbon tax can be labeled as a ‘price instrument’ directly establishing a price on GHG emissions. 
Emissions trading in turn is a ‘quantity instrument’ directly establishing an emissions cap. In a carbon tax 
scheme, a carbon price (tax) is set in order to reach the desired quantity of emissions. In an emissions trading 
scheme, respectively, the desired quantity of emissions is set and the price of carbon is determined in the 
market. See Michael Goldblatt, ‘Comparison of emissions trading and carbon taxation in South Africa’, 
(2010) Climate Policy 10:5 511, p. 513; H. L. Varian, Intermediate Microeconomics – A Modern Approach, 
2010, p. 436. 
101 For discussion, see Michael Goldblatt, ‘Comparison of emissions trading and carbon taxation in South 
Africa’, (2010) Climate Policy 10:5 511, pp. 513–515. Nicholas Stern, The Economics of Climate Change – 
The Stern Review (2006), p. 354.  
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If a parallel can be drawn between a cap-and-trade scheme and a carbon tax scheme, an 

exemption from the obligation to surrender emission allowances is certainly comparable to 

a tax exemption, a measure found in the illustrative list of Article 2(k) of the RED, second 

sentence. In Annex IV of the ETS Directive the emission factor of biomass is defined as 

zero. This results in no obligation to surrender emission allowances from the combustion 

of biomass, effectively exempting biomass combustion from any costs the scheme incurs 

on emissions. According to this logic, the zero-treatment of biomass in the EU ETS does 

promote the use of renewable energy, even though at the current allowance price level the 

effect is limited.102 Therefore, the biomass zero-treatment can in principle fall within the 

definition of a ‘support scheme’ under Article 2(k) of the RED. 

Whereas the logic seems compatible with the wording of Article 2(k), some reservations 

must be made. After all, the comparison is made between the ETS and a carbon tax. A 

carbon tax could be characterized as creating an incentive to reduce GHG emissions rather 

than creating an incentive to use renewable energy as such. An exemption from a carbon 

tax is questionable as an efficient GHG abatement strategy. Instead, such an exemption 

would be more likely to be driven by other policy considerations or by implementation or 

enforcing issues. 

Finally, as discussed in Section 4.1.3 above, biomass zero-treatment results from an 

accounting approach, not from intentions to promote its use over other types of energy 

production. In any case, the language of Article 2(k) of the RED does not contain any 

reference to the intent or purpose of the measure. Instead, the wording is clear in that 

measures ‘promoting’ the use of renewable energy can be regarded as ‘support schemes’. 

The implications that follow – namely, what else could and should be regarded as a 

‘support scheme’ – will be discussed in Section 4.4 below. The following section will turn 

to analyzing the second condition under Article 2(k) of the RED. 

                                                           
102 Andreas Tuerk et al., ‘The influence of Emissions Trading Schemes on bioenergy use’, IEA Bioenergy 
Task 38 Working Paper, March 2011, pp. 7, 13. Schwaiger et al. suggest that in existing plants biomass 
becomes competitive compared to coal at the price range of €7 to €21 per tonne for CO2. New biomass plants 
become competitive across most of the EU at a CO2 price at or above €35 to €40. Ranges are only indicative 
since biomass availability and prices vary significantly between Member States. See Schwaiger et al, ‘The 
future of European Emission Trading Scheme and its implications on biomass use’, (2012) Biomass and 
Bioenergy 38 102, p. 104. 
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4.3.1.2 ‘Applied by a Member State or a group of Member States’ 

This section will examine if the EU ETS and subsequent legislation given by its powers are 

‘applied by a Member State or a group of Member States’ within the meaning of Article 

2(k) of the RED. More precisely, it must be determined if the phrase can include Union-

level measures. Alternatively, only support measures of national origin can be regarded as 

‘support schemes’. 

a) Textual analysis 

At a general level, it could be argued that certain Union-level measures do not fall within 

the scope of Article 2(k) of the RED. A strictly textual approach would support such an 

argument when a Member State does not in any manner ‘apply’ the measure at hand 

through its national executive powers or administration. 

Technically speaking, however, Member States do ‘apply’ some Union-level measures. 

Directives are implemented through national measures, and regulations are applied as such 

in the administration of the Member States. Obviously, also the ETS Directive and the 

MRR are both operationalized via national legislation and the executive branch of the 

Member States’ governments. Under this reading, both the instruments can fall under the 

definition in Article 2(k) of the RED.103 

The matter is not so simplistic, however. It is relevant to pose the question whether a 

measure ‘applied by a Member State or a group of Member States’ within the meaning of 

the RED can include national implementation of a directive such as the ETS Directive or 

application of a regulation such as the MRR. Inversely, it can be questioned if harmonized 

Union-level support schemes should be excluded from the scope of Article 2(k) of the 

RED altogether. 

The text of the RED provisions does not provide guidance, but some indications can be 

found in the preparatory work of the Directive. The definitions suggested during the 

drafting of the Directive and the final adopted text are listed in Table 2 below: 

                                                           
103 Another semantic (and simplistic) argument is that the Union is constituted by ‘a group of Member 
States’. All Union-level measures are undertaken and ‘applied’ by a group of 28 Member States. 
Consequently, under a strict reading of Article 2(k) of the RED, the EU ETS and the MRR would fulfill the 
first condition thereof. However, the question is essentially the same: Are Union-level measures included in 
the definition found in Article 2(k) of the RED? 
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Table 2: Definitions of the term ‘support scheme’ in the preparatory work of the RED 

(emphasis added) 

Source Proposed text 

Commission 
proposal104 

’support scheme’ means a scheme, originating from a market 
intervention by a Member State, that helps energy from 
renewable sources to find a market – – 

Committee on 
Industry, Research 
and Energy105 

‘support scheme’ means a scheme, originating from a policy 
intervention through which incentives for the expansion and 
increased use of energy from renewable sources are created or 
strengthened. National support schemes include in particular 
– – 

Committee on the 
Environment, 
Public Health and 
Food Safety106 

‘support scheme’ means a scheme which creates or enhances 
incentives for the further development and use of energy from 
renewable sources. Such national support schemes comprise in 
particular – – 

Adopted text, 
Article 2(k) of the 
RED 

‘support scheme’ means any instrument, scheme or mechanism 
applied by a Member State or a group of Member States, that 
promotes the use of energy from renewable sources – – 

 

It can be observed that the Commission proposal restricts the scope to national measures 

and interestingly more specifically to those “originating from” a Member State. As 

compared to the adopted text, the original proposal could be read as indicating the purpose 

to exclude Union-level measures. The proposals of the two Committees do not have such a 

restriction in their first respective sentences, possibly because the Committee on Industry, 

Research and Energy envisioned harmonized Union-level support schemes to be 

                                                           
104 Commission, Proposal for a Directive of the European Parliament and of the Council on the promotion of 
the use of energy from renewable sources, 23.1.2008, COM(2008) 19 final, Article 2(h). 
105 Parliament, Committee on Industry, Research and Energy, Report on the proposal for a directive of the 
European Parliament and of the Council on the promotion of the use of energy from renewable sources, 
26.9.2008 A6-0369/2008, amendment 99. 
106 Ibid., Opinion of Committee on the Environment, Public Health and Food Safety, amendment 34. 
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implemented in the future.107 In this reading it is possible that the two definitions proposed 

by the committees could include Union-level measures. 

Unfortunately, with respect to the question at hand, the wording of the adopted definition 

does not particularly reflect any of the proposals. Rather, it could be argued that the 

adopted wording is formed as a synthesis of some of the other elements found in the final 

Directive and reflected in the preparatory work. 

Concerning the wording ‘a group of Member States’, the expression does not appear 

anywhere in the other parts of the Directive, except Annex VI which is not any more 

expounding. However, the expression was used in two amendment proposals. In the 

proposals the expression clearly refers to joint support schemes under Article 11 of the 

RED.108 The possibility for Member States to cooperate in fulfilling their obligations was 

not present in the initial Commission proposal but was adopted in the final text.109 It seems 

clear that the expression refers to these joint projects. 

b) Contextual and purposive analysis 

Historical considerations are insufficient in providing enough support for a definitive 

textual interpretation. However, the context of the term ‘support scheme’ is more 

instructive. This section will demonstrate that under a contextual and purposive 

examination the inclusion of Union-level measures into the scope of the term ‘support 

scheme’ becomes problematic. 

When examining the rest of the text of the RED apart from Article 2(k), it becomes clear 

how the Directive is concerned with national support schemes and joint support schemes 

only.110 With contrast to certain proposed amendments111, Union-level measures are 

nowhere mentioned in the adopted provisions. Turning to the preamble of the RED, the 

focus on national measures becomes even more evident.112 Perhaps most strikingly with 

                                                           
107 See infra note 119. 
108 Parliament, Committee on Industry, Research and Energy, Report on the proposal for a directive of the 
European Parliament and of the Council on the promotion of the use of energy from renewable sources, 
26.9.2008 A6-0369/2008, amendment 129; Parliament, Committee on Industry, Research and Energy, Draft 
report, 13.5.2008 2008/0016(COD), amendment 21. 
109 The joint support schemes under Article 11 of the RED allow Member States to jointly implement a 
scheme and count the energy produced in one Member State towards the overall target of another Member 
State. 
110 See Articles 2(l), 11(1), 15(6)(d) and 23(8)(c) of the RED. 
111 See infra notes 118 and 119. 
112 See for example, recital 25 of the RED. 
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respect to the question at hand, recital 65 of the RED states that “[biofuels] that benefit 

from national support schemes, should therefore be required to fulfil sustainability criteria” 

(emphasis added). 

The preparatory work related to the RED points clearly to the same direction that the 

Directive was designed to provide a framework for national measures, not Union-level 

measures. One of the motivators for adopting the Directive was the need to provide a 

framework for the various measures the Member States were undertaking to promote the 

use of renewable energy. This is reflected already in one of the predecessors of the RED, 

Directive 2001/77/EC.113 The first sub-paragraph of Article 4 of Directive 2001/77/EC, 

titled ‘Support schemes’, called for the Commission to evaluate measures used in Member 

State to support renewable energy producers. The second sub-paragraph in turn would 

request for “a proposal for a Community framework with regard to support schemes for 

electricity produced from renewable energy sources”. The RED of course expanded from 

electricity to overall energy consumption and became more than only a framework 

directive.114 

Furthermore, the original Commission proposal exemplifies the purpose of addressing 

national measures on several accounts.115 An Economic and Social Committee Opinion 

states that the proposal addresses “the framework for the national support systems, 

prevention of distortions of competition”.116 The notion of enhancing the proper 

functioning of the Union energy market via coordinating national support schemes is also 

visible in related Commission working documents.117 

These indications demonstrate how one of the purposes of the RED was to address national 

measures. Still, there has been no specific notion of the intent to exclude Union-level 

                                                           
113 Directive 2001/77/EC of the European Parliament and of the Council of 27 September 2001 on the 
promotion of electricity produced from renewable energy sources in the internal electricity market [2001] OJ 
L 283/33. By virtue of Article 26(3) of the RED, Directive 2001/77/EC has been repealed as of 1 January 
2012. 
114 The RED is precise in its objectives and detailed on some measures, such as the fully harmonized 
sustainability criteria. See Commission, Proposal for a Directive of the European Parliament and of the 
Council on the promotion of the use of energy from renewable sources, 23.1.2008, COM(2008) 19 final, p. 
10. 
115 Commission, Proposal for a Directive of the European Parliament and of the Council on the promotion of 
the use of energy from renewable sources, 23.1.2008, COM(2008) 19 final, recitals 24, 26, 28, 32 and 34. 
116 Opinion of the European Economic and Social Committee, 17.9.2008, para. 2.6. 
117 Commission staff working document, The support of electricity from renewable energy sources, 
23.1.2008 SEC(2008) 57 final, pp. 11–16; Commission staff working document, Impact assessment, 
23.1.2008 SEC(2008) 85 final. 
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measures. In this regard, the amendments proposed by the Committee on Industry, 

Research and Energy provide direction. In its amendment proposal, the Committee clearly 

implies there was no Union-wide support scheme in place at the time of the drafting of the 

RED.118 The same implication is found in a later amendment proposal, where the 

Committee suggested the Commission to assess “the possibility of proposing a harmonized 

market-based European renewable energy deployment scheme”.119 

The EU ETS has been in place since 1st January 2005 and it has included the zero-

treatment of biomass as of its adoption.120 Either by lapse or by purpose, the Committee on 

Industry, Research and Energy has not considered the ETS and biomass zero-treatment as a 

‘support scheme’ even within the meaning more expansive text of Article 2(k) the 

Committee proposed. 

However, the notion of future harmonized support schemes the Committee proposed did 

not become part of the text of the final adopted Directive. Neither did the Committee’s 

more “open” definition of a support scheme, as presented in Table 2 above. The available 

preparatory work provides no explanation for why these proposed amendments were not 

adopted. 

Recalling the ECJ’s negative attitude towards travaux préparatoires which are not 

reflected in the text of the final adopted act, these considerations alone cannot be attached 

too great a value when interpreting the scope of Article 2(k) of the RED.121 Rather, the 

examined proposals are exemplary of the kind of views that can be attributed to one party 

only and they hardly represent the intent behind the final adopted act.  

c) Conclusion 

The main findings of the analysis so far are as follows: First, the textual-semantic 

interpretation of Article 2(k) of the RED is ambiguous and the legislative history hardly 

provides any guidance. Second, when examining the context of Article 2(k) and the 

purpose of the RED, it is clear that only national support schemes and joint support 

schemes were to be addressed. However, the focus on national support measures alone 
                                                           
118 Parliament, Committee on Industry, Research and Energy, Draft report, 13.5.2008 2008/0016(COD), 
amendment 66: “As long as there is no EU-wide support scheme – –“. 
119 Parliament, Committee on Industry, Research and Energy, Report on the proposal for a directive of the 
European Parliament and of the Council on the promotion of the use of energy from renewable sources, 
26.9.2008 A6-0369/2008, amendments 76 and 101. 
120 See Annex IV of the ETS Directive. 
121 See supra section 2.1. 
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does not amount to an exclusion of Union-level measures. Third, some of the drafters of 

the RED did not envisage the ETS and biomass zero-treatment as a ‘support scheme’.122 

However, these views are in no way reflected in the final adopted Directive. Separately 

none of the findings are likely to influence the interpretation to one way or another. 

Nevertheless, this study posits that two items in the preparatory work read in the context of 

the RED are strongly suggestive of the interpretation that the scope of Article 2(k) of the 

RED does not include harmonized measures originating from the legislative powers of the 

Union. 

First, the definition in the Commission’s original proposal includes only measures 

“originating from Member States”.123 This wording would exclude harmonized Union-

level measures. When taking into account the context and legislative history of the RED, 

the proposed wording should be considered interchangeable with the term ‘national 

support scheme’ which in turn should be read as synonymous to a measure ‘applied by a 

Member State’. Clearly, the EU ETS is not a national support scheme or a national support 

measure. 

Second, in its proposed amendments the Committee on Industry, Research and Energy 

implies that the ETS and biomass zero-treatment are not a ‘support scheme’ the RED was 

supposed to address.124 Nothing in particular in the text of the final adopted Directive 

affirms or negates this implication. Again, however, the overall context of the RED 

addressing only measures of national origin suggests that the implication is credible. 

Consequently, this study posits that the statement in the second recital of the MRR – where 

the zero-treatment of biomass in the ETS is interpreted as a ‘support scheme’ within the 

meaning of Article 2(k) of the RED – is, if not altogether erroneous, highly problematic. In 

the context of the RED, the scope of the term ‘support scheme’ should be interpreted 

narrowly to include measures of national origin only. The next section will turn to examine 

if the scope of the term ‘financial support’ has the same restriction. 

                                                           
122 See supra note 118. 
123 Commission, Proposal for a Directive of the European Parliament and of the Council on the promotion of 
the use of energy from renewable sources, 23.1.2008, COM(2008) 19 final, Article 2(h). 
124 Parliament, Committee on Industry, Research and Energy, Draft report, 13.5.2008 2008/0016(COD), 
amendment 66; Parliament, Committee on Industry, Research and Energy, Report on the proposal for a 
directive of the European Parliament and of the Council on the promotion of the use of energy from 
renewable sources, 26.9.2008 A6-0369/2008, amendments 76 and 101. 
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4.3.2 ‘Financial support’ under Article 17(1)(c) of the RED 

This section will examine whether biomass zero-treatment constitutes a ‘financial support’ 

under Article 17(1)(c) of the RED. The question on the applicability of the sustainability 

criteria in the ETS is first and foremost dependent on if zero-treatment qualifies as 

‘financial support’. The relevant problem is exactly the same as with respect to the scope 

of term ‘support scheme’: Are harmonized Union-level measures included in or excluded 

from the scope? 

As a preliminary observation it must be noted that the text of Article 17(1)(c) does not 

indicate in any manner if Union-level measures are excluded from the scope. The term 

‘financial support’ has a broad generic meaning in which it is also used widely throughout 

Union legislation. In some instances ‘financial support’ is specifically indicated to 

originate from the Member States or the Union.125 Accordingly, if the term ‘financial 

support’ in Article 17(1)(c) of the RED was supposed to have any connotation on its 

origin, it could have been indicated it in the text of the RED, as it was indicated in the 

definition the term ‘support scheme’ in Article 2(k) of the RED.126 

However, as with the term ‘support scheme’, contextual analysis changes the situation 

somewhat. The following section considers the context as well as the relationship between 

the terms ‘financial support’ and ‘support scheme’. 

4.3.2.1 The relationship between ‘financial support’ and ‘support scheme’ 

The relationship between the scopes of the terms ‘financial support’ and ‘support scheme’ 

has bearing on the matter. Recital 2 of the MRR implies that ‘support scheme’ under 

Article 2(k) of the RED can be a subset of ‘financial support’ under Article 17(1)(c) of the 

RED. Alternatively, the two sets may only intersect, or ‘financial support’ is a subset of 

‘support scheme’. These options are illustrated in Figure 1 below. 

 

 

 

                                                           
125 See for example Directive 2010/31/EU, Article 10(4); Directive 2009/29/EC, Article 10(3)(h); Regulation 
99/2013/EU, Article 7(3); Regulation 861/2006/EC, Articles 5 and 10; Regulation 966/20127EU Article 137. 
126 See supra Section 4.3.1.2. 
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Figure 1: Relationship between ‘financial support’ and ‘support scheme’ 

Option 1 (B ⊆ A)             Option 2      Option 3 (A ⊆ B) 

 

A = ‘financial support’, Article 17(1)(c) of the RED 

B = ‘support scheme’, Article 2(k) of the RED, including measures of national origin only 

Shaded areas indicate an intersection of A and B ( A ∩ B ) 

Options 1 and 2 enable considering biomass zero-treatment as ‘financial support’ despite 

restricting the term ‘support scheme’ to measures of national origin only. With a narrow 

scope for ‘support scheme’, Option 3 excludes Union-level measures (including the EU 

ETS and biomass zero-treatment) from the scope of ‘financial support’. 

The RED does not define ‘financial support’ in any manner nor is the term used anywhere 

else in its text. The original Commission proposal used the term in a provision related to 

energy plants with long lead times, but the provision was deleted.127 

Recital 2 of the MRR implies that the scope of the term ‘financial support’ under Article 

17(1)(c) of the RED includes ‘support scheme’ under Article 2(k) of the RED (Option 1 

above).128 An earlier communication from the Commission relating to the implementation 

                                                           
127 Commission, Proposal for a Directive of the European Parliament and of the Council on the promotion of 
the use of energy from renewable sources, 23.1.2008, COM(2008) 19 final, Article 5(2). 
128 According to recital 2 of the MRR, biomass zero-treatment “constitutes a "support scheme" within the 
meaning of Article 2(k) and consequently financial support within the meaning of Article 17(1)(c) of 
Directive 2009/28/EC” (emphasis added). If Z = zero-treatment, A = ‘financial support’, and B = ‘support 
scheme’, recital 2 of the MRR states that Z ⊆ B ⟹ Z ⊆ A. The statement necessarily implies that B ⊆ A. 
This is a direct consequence of the rule of transitivity, according to which if Z ⊆ B and B ⊆ A then Z ⊆ A. 
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of biofuels sustainability scheme can be interpreted slightly differently.129 According to 

footnote 5 of the communication, financial support is received “typically as part of a 

national support scheme”, implying there are forms of ‘financial support’ within the 

meaning of Article 17(1)(c) that are not included in the definition of ‘support scheme’. 

This can hold true in both Options 1 and 2 above. Note that Option 2 is incompatible with 

the implication in recital 2 of the MRR. 

The term ‘financial support’ is defined in more detail in the Commission Decision 

2009/548/EC establishing a template for National Renewable Action Plans130 (NREAP 

template) which Member States are required to submit under Article 4 of the RED. Section 

4.3 of the template addresses “support schemes to promote the use of energy from 

renewable resources in electricity applied by a Member State or a group of Member 

States”. More specifically, section 4.3 addresses two types of support schemes: regulations 

and financial support. Most notably, examples of financial support include tax exemptions 

and reductions. Recalling the discussion in Section 4.3.1.1 above, the zero-treatment of 

biomass is similar in its effects to a carbon tax exemption. As such, biomass zero-treatment 

could fall within the category of ‘financial support’ as outlined in the NREAP template. 

However, the same problem as with the term ‘support scheme’ arises. Again, a contextual 

analysis suggests that the term contains only national support measures. Section 4.3 of the 

template addresses support schemes “applied by a Member State or a group of Member 

States” which is exactly the same wording as in Article 2(k) of the RED. Accordingly, the 

described financial support measures fall within the scope of Article 2(k). The scope of the 

measures defined in section 4.3 of the National Renewable Energy Action Plan template is 

subject to the same contextual restriction as Article 2(k) of the RED. Accordingly, not a 

single Member State has identified biomass zero-treatment or any other Union-level 

measure in section 4.3 (or sections 4.4 and 4.5 which follow the same template) of its 

National Renewable Energy Action Plan.131 

                                                           
129 Commission, Communication from the Commission on the practical implementation of the EU biofuels 
and bioliquids sustainability scheme and on counting rules for biofuels, 19.6.2010 OJ C 160/8. 
130 Commission Decision (2009/548/EC) of 30 June 2009 establishing a template for National Renewable 
Action Plans under Directive 2009/28/EC of the European Parliament and of the Council [2009] OJ L 
182/33. 
131 National Renewable Energy Action Plans as submitted to the Commission are available at 
http://ec.europa.eu/energy/renewables/action_plan_en.htm, visited 31.8.2013. 
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If one were to draw a strict analogy between the term ‘financial support’ in section 4.3 of 

the National Action Plan template and the same term in Article 17(1)(c) of the RED, the 

scope of ‘support scheme’ would include ‘financial support’ (resulting in Option 3 above). 

Referring to our analysis on the scope of Article 2(k) of the RED, this option would 

exclude biomass zero-treatment from the scope  of Article 17(1)(c) of the RED altogether: 

If  ‘support scheme’ includes measures of national origin only and ‘financial support’ is a 

subset of ‘support scheme’, ‘financial support’ can include measures of national origin 

only. 

As an alternative to a strict analogy, one could argue that section 4.3 of the template only 

concerns measures falling under Article 2(k) of the RED but the scope of ‘financial 

support’ within the meaning of Article 17(1)(c) of the RED is broader. Since in section 4.3 

the term ‘support scheme’ includes items not considered as ‘financial support’, these 

arguments would point towards Option 2 or Option 3. 

In any case, in the reading of section 4.3 of the NREAP template, Option 1 above implied 

in recital 2 of the MRR becomes untenable. In choosing between Options 2 and 3 the key 

question remains the same: Should the scope of the term ‘financial support’ within the 

meaning of Article 17(1)(c) of the RED include measures originating from the legislative 

powers of the Union in addition to measures originating from the Member States (Option 

2) or not (Option 3)? 

A textual interpretation supports an affirmative. The term ‘financial support’ has a broad 

generic meaning and Article 17(1)(c) makes no connotation on the origin of the measure. 

An obvious fallacy of such an interpretation is that ‘financial support’ should be read in the 

context of the RED. As indicated above, the context of the RED is restricted to addressing 

national support measures.132 The indications from recital 65 of the RED and section 4.3 of 

the NREAP template are suggestive of this conclusion. However, the contextual and 

purposive analysis could change when examining different provisions of the RED. The 

sustainability criteria are quite distinct as an instrument from the other elements of the 

RED. Furthermore, the object and aim of the sustainability criteria and the RED more 

generally can alter the interpretation. The following section analyses the object of Articles 

                                                           
132 See supra Section 4.3.1.2. 
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17 to 19 of the RED in specific and in their relation to the objects of other provisions of the 

Directive. 

4.3.2.2 Teleological analysis 

The Renewable Energy Directive contains five distinct elements which are also visible in 

its Article 1: (i) mandatory national targets, (ii) national action plans (iii) cooperation 

mechanisms, (iv) administrative and regulatory reforms and (v) biofuels sustainability 

criteria.133 The preamble of the RED and its preparatory work indicate that the different 

elements of the Directive have common as well as differing goals. The overarching 

objectives of the RED are to mitigate climate change, to improve security of energy supply 

and to generate positive effects in other sectors of the economy.134 Environmental 

protection is the principal objective and the legal basis for most of the Directive is 

accordingly Article 175(1) EC (Article 192 TFEU). For the provisions concerning the 

sustainability criteria, however, the legal basis was chosen to be Article 95 EC (Article 114 

TFEU).135 

According to the Commission proposal for the RED, whereas the sustainability criteria 

also pursue an aim of environmental protection, the criteria had to be harmonized 

completely in order to prevent Member Stats from adopting more stringent criteria (under 

Article 193 TFEU). Differing criteria between the Member States could have led to 

harmful effects in intra-Union trade.136 By choosing the legal basis as Article 95 EC, the 

Commission effectively has prevented Member States from introducing more stringent 

national criteria. 

However, it can be argued that, despite the aim of full harmonization and the subsequent 

need to recourse to Article 95 EC, environmental protection objectives are the main 

underlying motivation for adopting the sustainability criteria. The Committee on Industry, 

Research and Energy, supported by an opinion of the Committee on Legal Affairs, 

suggested a single legal basis for the RED.137 The Committee on Legal Affairs cited ECJ 

                                                           
133 Tim Howes, ‘The EU’s new Renewable Energy Directive (2009/28/EC)’, in Sebastian Oberthür and Marc 
Pallemaerts (eds), The New Climate Policies of the European Union, p. 126. 
134 Recital 1 of the RED; Commission, Proposal for a Directive of the European Parliament and of the 
Council on the promotion of the use of energy from renewable sources, 23.1.2008, COM(2008) 19 final, p. 2. 
135 Recital 94 of the RED. 
136 Recital 94 of the RED ; Commission, Proposal for a Directive of the European Parliament and of the 
Council on the promotion of the use of energy from renewable sources, 23.1.2008, COM(2008) 19 final, p. 8 
137 Parliament, Committee on Industry, Research and Energy, Draft report, 13.5.2008 2008/0016(COD), 
amendment 1; Opinion of the Committee on Legal Affairs on the legal basis in Parliament, Committee on 
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case law in that the decisive factor for determining the legal basis should be the main 

object of a measure.138 Also, a general Treaty article is a sufficient legal basis even if the 

measure at hand also seeks to attain an aim sought by another Treaty article.139 Lastly, 

multiple legal bases must be used only where a measure has several contemporaneous 

objectives which are indissolubly linked with each other without one being secondary.140 

Along with the established case law and the fact that the sustainability criteria and the rest 

of the RED are principally concerned with environmental protection, the Committee on 

Legal Affairs resulted in recommending Article 175(1) as the sole legal basis.141 

It must be noted, however, that literature suggests different opinions on the appropriate 

legal basis in similar cases. The chosen legal basis does not necessarily reflect the principal 

policy goals.142 As for the sustainability criteria, there should be little doubt about the main 

underlying objective. As the Committee on Legal Affairs argued, despite the need for 

harmonization, the principal object and aim of the sustainability criteria is to prevent 

unsustainable and counter-productive production patterns of biofuels and bioliquids.143 

Now, consider a situation where the scope of the term ‘financial support’ is construed 

narrowly with the effect of excluding from its scope biomass zero-treatment in the ETS. 

Sustainability criteria would not apply as a precondition to biomass zero-treatment, and 

zero-treatment factually would continue having the effect of incentivizing the use of 

biomass regardless of its sustainability. The Commission justified the introduction of the 

                                                                                                                                                                                

Industry, Research and Energy, Report on the proposal for a directive of the European Parliament and of the 
Council on the promotion of the use of energy from renewable sources, 26.9.2008 A6-0369/2008, p. 164. 
138 Case C-377/98, Netherlands v European Parliament and Council, [2001] ECR I-7079, para. 27; Case C-
155/91, Commission v Council, [1993] ECR I-939, paras. 19 –21; Case C-70/88, Parliament v Council, 
[1991] ECR I-4529, paras. 17 and 18. 
139 Case C-377/98, Netherlands v European Parliament and Council, [2001] ECR I-7079, paras. 27–29. 
140 Opinion of the Committee on Legal Affairs, supra note 137, p. 165; citing Case C-165/87, Commission v 
Council, [1988] ECR 5545, para. 11. 
141 Opinion of the Committee on Legal Affairs, supra note 137, p. 166. 
142 Krämer is of the same view as the Commission in that measures laying down product standards must 
come under Article 114 TFEU. Environmental protection requirements are not endangered since they must 
be considered under Article 11 TFEU. Krämer does not attach too much value to the theory of the “center of 
the gravity” when choosing between different legal bases. See Ludwig Krämer, EC Environmental Law 
(2011), pp. 74–75; see also Paul Craig and Gráinne de Búrca, EU Law – Text, Cases and Materials (2011), p. 
591. 
143 Opinion of the Committee on Legal Affairs, supra note 137, p. 168. 
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sustainability criteria into the ETS exactly for the reason of preventing the use of 

unsustainable biofuels and bioliquids.144 

Obviously, a mechanism incentivizing the use of unsustainable biofuels and bioliquids runs 

counter to the object and aim of the provisions establishing the sustainability criteria as 

well as the object of the ETS.145 The result would also be questionable vis-à-vis Article 11 

TFEU.146 Consequently, teleological considerations – interpretation in light of the object of 

the RED and the ETS – favor extending the scope of ‘financial support’ in Article 17(1)(c) 

of the RED broad enough to include biomass zero-treatment. 

It must be noted that such an extension of the scope does not infringe the wording in the 

RED, since the wording is inconclusive. Instead, it is only contrary to the contextual 

indications exhibited in this study. The ECJ has not hesitated giving priority to purposive 

considerations even when the result from textual interpretation or previous case law states 

manifestly opposite.147 

4.3.2.3 Conclusion 

Concerning the scope of the term ‘financial support’ in Article 17(1)(c) of the RED, the 

analysis above results in the following findings. First, under a strict textual reading, 

biomass zero-treatment would fall under the scope of ‘financial support’. The term 

‘financial support’ has a broad generic meaning. Unlike the text of Article 2(k) of the 

RED, the text of Article 17(1)(c) does not even hint at restricting the scope to national 

measures only. Furthermore, referring to the definition of ‘financial support’ in section 4.3 

of the NREAP template148 and to the discussion in Section 4.3.1.1 above, biomass zero-

treatment as a type of measure could qualify as ‘financial support’. 

Second, a contextual interpretation could exclude biomass zero-treatment from the scope 

of ‘financial support’. Recital 65 of the RED and section 4.3 of the NREAP template 

                                                           
144 See supra Section 4.1.2. Another reason the Commission stated was the need to better align the ETS with 
renewable energy policy. See Commission Staff Working Paper, Impact Assessment, 21.6.2012 SWD(2012) 
177 final, section 3.3.5.  
145 The principal objective of the ETS Directive, after its amendment by Directive 2009/29, is to reduce 
global GHG emissions in the EU by at least 20% compared to 1990 levels. See recitals 3, 5, 6 and 13 of 
Directive 2009/29; Case T-370/11, Republic of Poland v Commission, [2013] not published in ECR, para. 68. 
146 On Article 11 TFEU, see supra Section 2.3; Case C-379/98, PreussenElektra v Schhleswag, [2001] ECR 
I-2099, para. 76. 
147 This is what essentially happened in the decision to the Walloon waste case. See Case C-2/90, 
Commission v Belgium, [1992] ECR I-4431, paras. 34–37; Case C-2/90, Commission v Belgium, [1992] ECR 
I-4431, Opinion of Mr Advocate General Jacobs, para. 24; Jacobs, supra note 29, p. 189. 
148 Commission Decision 2009/548/EC, supra note 139. 
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indicate that the scope of the term ‘financial support’ is restricted to national measures to 

the same extent as the scope of the term ‘support scheme’ under Article 2(k) of the RED. 

This study posits that the term ‘support scheme’ should include national measures only149, 

and accordingly a contextual interpretation does not support including biomass zero-

treatment in the scope of ‘financial support’. 

Third, a teleological interpretation potentially provides a justification for extending the 

scope of ‘financial support’ in Article 17(1)(c) of the RED to include biomass zero-

treatment or ignoring the scope of the term altogether. The interpretation essentially relies 

on the overarching objective of the RED and the ETS as well as the environmental policy 

objectives and benefits of introducing the sustainability criteria into the ETS. 

The indications from contextual and purposive interpretation result in different outcomes. 

The analysis above does not provide conclusive support for a normative statement on 

which interpretative stance should prevail. In any case, on the basis of the analysis above, 

this study posits that the reasoning in recital 2 of the MRR is problematic with respect to 

the interpretation of both the terms ‘support scheme’ and ‘financial support’. 

The remainder of this study does not question the interpretation in recital 2 of the MRR but 

assumes that Member States will comply with the Commission’s instructions150 and the 

sustainability criteria are applied as a precondition to biomass zero-treatment. 

4.4 Implications and problems 

This section will address the questions and problems which arise from the interpretation 

that biomass zero-treatment constitutes ‘financial support’ under Article 17(1)(c) of the 

RED. 

4.4.1 Retrospective 

One may ask should the sustainability criteria not have been applied in the ETS before the 

entry into force of the MRR. If biomass zero-treatment constitutes ‘financial support’ now, 

it would be only logical to assume that it did so ever since the adoption of the RED. The 

only change in this regard after the MRR is the redefinition of ‘biomass’, ‘biofuels’ and 

                                                           
149 Supra section 4.3.1. 
150 Commission, MRR Guidance document No. 3 – Biomass issues in the EU ETS, 17.10.2012. 
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‘bioliquids’ for ETS purposes.151 The reasoning of the Commission is that once the ETS 

definitions were aligned with the RED definitions, the relevant provisions of the RED, 

including Article 17, became applicable in the ETS.152 The logic requires closer 

examination. 

Evidently, the applicability of Article 17 of the RED is dependent on whether a given fuel 

falls within the definition of ‘bioliquids’ or ‘biofuels’ as defined in Articles 2(h) and 2(i) of 

the RED and consequently within the meaning of ‘biomass’ under Article 2(e) of the RED. 

The applicability of Article 17 is contingent upon these definitions only and not the 

definitions in any other part of Union legislation. The norms comprising the sustainability 

criteria operate independently. If one interprets biomass zero-treatment as ‘financial 

support’ under Article 17(1)(c) of the RED, the sustainability criteria should have been 

applied in the ETS ever since the entry into force of the RED to the extent that zero-

treatment was grated to biofuels or bioliquids falling under the definitions in the RED. The 

definitions in other Union legislation should have no bearing on whether a given fuel falls 

within the definitions in the RED or not. 

In fact, if a given type of biofuel would have fallen under the definition of ‘biomass’ in the 

Decision 2007/589/EC153 (MRG 2007), logically this would be a likely indication that it 

also falls under the definition in Article 2(e) of the RED. To illustrate, Table 3 below 

depicts how the definitions of ‘biomass’ in the RED and in MRG 2007 were practically 

identical. 

 

 

 

 

 

                                                           
151 In fact, before the entry into force of the MRR only ‘biomass’ was defined in the guidelines for 
monitoring and reporting. ‘Biofuels’ and ‘bioliquids’ in turn had no definition. However, they would clearly 
fall under the definition of ‘biomass’. 
152 Commission, MRR Guidance document No. 3 – Biomass issues in the EU ETS, 17.10.2012, p.7. 
153 Before the entry into force of the MRR, ‘biomass’ for ETS purposes was defined in Decision 
2007/589/EC (MRG 2007). 
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Table 3: Definitions of ‘biomass’ in the RED and the MRG 2007 (emphasis added) 

Article 2(e) of the RED MRG 2007, Annex I, section 2, point 
4(f) 

 
‘biomass’ means the biodegradable 
fraction of products, waste and residues 
from biological origin from agriculture 
(including vegetal and animal 
substances), forestry and related 
industries including fisheries and 
aquaculture, as well as the 
biodegradable fraction of industrial 
and municipal waste 

 
‘biomass’ means non-fossilised and 
biodegradable organic material 
originating from plants, animals and 
micro-organisms, including products, 
by-products, residues and waste from 
agriculture, forestry and related 
industries as well as the non-fossilised 
and biodegradable organic fractions of 
industrial and municipal wastes, 
including gases and liquids recovered 
from the decomposition of non-
fossilised and biodegradable organic 
material 

 

From the reading of the two definitions it becomes obvious that most of the imaginable 

biofuels and bioliquids fall under both definitions.154 Any given type of biofuel or bioliquid 

labeled as ‘biomass’ within the definition in the MRG 2007 is more than likely to fall 

under the definition under Article 2(e) of the RED. It is hard to conceive why realigning 

the ETS definitions with the RED definitions would have brought about such a material 

change that would justify the application of the sustainability criteria. Again, this study 

finds that the reasoning of the Commission has its shortcomings. 

4.4.2 What else constitutes ‘financial support’? 

Another question is that if biomass zero-treatment qualifies as ‘financial support’, what 

else should qualify? As already indicated, the scope of the types of measures falling under 

the definitions in Articles 2(k) and 17(1)(c) of the RED is rather broad. Including biomass 

zero-treatment in the ETS into the scope of either provision involves an analogy building 

on the incentivizing effect of the ETS. Whereas the analogy is reasonable, it may appear 

counter-intuitive since the purpose of zero-treatment is unlikely to be incentivizing the use 

of biomass.155 

                                                           
154 Recalling that ‘biofuels’ and ‘bioliquids’ within the meaning of Articles 2(h) and 2(i) of the RED are by 
definition also ‘biomass’ under Article 2(e) of the RED. 
155 See supra section 4.3.1.1. 
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Zero-treatment is not the only element in the ETS potentially promoting the use of 

biomass. Annex I of the ETS Directive provides that installations using only biomass are 

excluded from the scheme.156 In legal terms the concepts of zero-treatment and exclusion 

do differ. Zero-treatment is in effect a feature preventing allowance surrender obligations 

from arising but installations using biomass are otherwise governed by the rules of the ETS 

Directive. Exclusion is more definitive in the sense that the provisions of the Directive do 

not apply at all. The ETS Directive cannot impose any kind of obligations for installations 

using exclusively biomass. 

However, biomass exclusion and biomass zero-treatment have factually exactly the same 

effect. Both features result in no obligation to surrender emission allowances from the 

combustion of biomass and effectively work like an exemption. The incentivizing effect is 

identical. However, since biomass exclusion is not legally an ‘instrument’ in the same 

sense as zero-treatment, it would be harder to justify it as ‘financial support’. Still, the 

same policy rationale would apply to imposing a sustainability precondition to biomass 

exclusion as well as biomass zero-treatment. To promote consistent policy, biomass 

exclusion would also have to be removed or made conditional upon the fulfillment of 

sustainability criteria. 

Another element potentially promoting the use of biomass is the free allocation of emission 

allowances. As defined in Articles 10a(11) of the ETS Directive, manufacturing industry 

will receive 80% of its emission allowances for free in 2013. By the end of the third phase 

of the ETS, this share will decrease to 30%. According to Article 10a(12), sectors exposed 

to a significant risk of carbon leakage will receive all of their allowances free of charge.157 

The incentivizing effect of free allocation is identical to zero-treatment of emissions. 

4.5 The Competence of the Commission 

The analysis above has indicated that the interpretation suggested in recital 2 of the MRR 

has fundamental problems (supra Section 4.3). Furthermore, defining biomass zero-

treatment as ‘financial support’ within the meaning of Article 17(1)(c) of the RED has 

implications which require developing further the coherence of the system (supra Section 

4.4). Considering these problems, the question arises why the Commission chose to realign 

                                                           
156 The exclusion of installations using only biomass was introduced in Directive 2009/29/EC. 
157 Rules for free allocation are further explained in Commission Decision (2011/278/EU) of 27 April 2011 
determining transitional Union-wide rules for harmonised free allocation of emission allowances pursuant to 
Article 10a of Directive 2003/87/EC of the European Parliament and of the Council [2011] OJ L 130/1. 
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the definitions of biomass, biofuels and bioliquids and then justify the applicability of the 

sustainability criteria in the preamble.158 

Arguably, for the sake of legal certainty and clarity, a preferable solution would have been 

to inscribe the requirement to fulfill the sustainability criteria into the operative text of the 

MRR. This approach was implied in the Impact Assessment of the MRR and adopted in an 

unpublished draft text circulated during the preparation of the MRR.159 However, as will 

be demonstrated below, this approach would have risked exceeding the competence of the 

Commission. The approach adopted in the MRR bears no such risk since no alterations to 

the ETS Directive are made. 

The remainder of this section will examine the question on the competence of the 

Commission regarding the matter at hand. Firstly, the adopted approach and the approach 

suggested in a draft will be examined in light of the delegation in Article 14(1) of the ETS 

Directive (infra Section 4.5.1). Second, it will be examined if the Commission would have 

the competence to directly modify the zero-treatment by virtue of Article 22 of the ETS 

Directive (infra section 4.5.2). 

4.5.1 The delegation in Article 14(1) of the ETS Directive 

The legal basis for the adoption of the MRR is Article 14(1) of the ETS Directive. Article 

14(1), as amended by Directive 2009/29/EC, confers the Commission the power to adopt a 

regulation for the monitoring and reporting of emissions. According to the provision, the 

adopted regulation must be “based on the principles for monitoring and reporting set out in 

Annex IV”. Annex IV of the ETS Directive is titled as “Principles for monitoring and 

reporting referred to in Article 14(1)”, which indicates that its whole content should be 

regarded as such principles. The applied regulatory procedure is the regulatory procedure 

with scrutiny set out in Article 5a of Decision 1999/468/EC (Comitology Decision)160.  

                                                           
158 While a preamble constitutes a source for interpretation, it can in no manner constitute a norm by its own. 
See supra Section 2.2. 
159 See supra Section 4.4.1; Commission Staff Working Paper, Impact Assessment, 21.6.2012 SWD(2012) 
177 final, section 3.3.5; Commission, Draft, Commission Regulation of […] laying down provisions for the 
implementation of Article 14 of Directive 2003/87/EC of the European Parliament and of the Council 
establishing rules for the monitoring and reporting of greenhouse gas emissions, Article 3(11). 
160 Council Decision (1999/468/EC) of 28 June 1999 laying down the procedures for the exercise of 
implementing powers conferred on the Commission [1999] OJ L 184/23. The Decision 1999/468/EC has 
been replaced by Regulation 182/2011 of the European Parliament and of the Council of 16 February 2011 
laying down the rules and general principles concerning mechanisms for control by Member States of the 
Commission’s exercise of implementing powers [2011] OJ L 55/13. According to Article 12 of Regulation 
182/2011, the procedure in Article 5a of Decision 1999/468/EC continues to apply in existing basic acts 
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The adopted regulation must be designed to amend non-essential elements of the ETS 

Directive by supplementing it. 

The requirement for the adopted regulation to conform with the principles for monitoring 

and reporting as set out in Annex IV defines the delegation in an important manner. Under 

Article 14(1) the Commission does not have the power to amend the rules in Annex IV. 

Instead, the adopted regulation must be based on them. Accordingly, no provision given 

under the delegation in Article 14(1) of the ETS Directive could amend biomass zero-

treatment as set out in its Annex IV. 

As observed, the approach adopted under the MRR does not attempt make any such 

modification. Article 38(2) of the MRR retains biomass zero-treatment without imposing 

any preconditions. The introduction of the sustainability criteria into the EU ETS is 

justified by interpreting Article 17(1)(c) of the Renewable Energy Directive which 

operates independently. 

The only modification in this respect is the realignment of ETS definitions for ‘biomass’, 

‘biofuels’ and ‘bioliquids’.161 The ETS Directive contains no definition for any of these 

terms. Accordingly, the Commission should be free to outline a more specific definition 

for the purposes of monitoring and reporting, as long as the definition is (as required by 

Article 14) in line with what is meant by ‘biomass’ in Annex IV (and Annex I) of the ETS 

Directive. In lack of a definition, ‘biomass’ in Annex IV should be understood as 

approximately the same as in other areas of Union law, such as the RED. 

The guidelines for monitoring and reporting, given by virtue of Article 14 of the ETS 

Directive before its amendment (2009/29/EC)162, introduced a definition for ‘biomass’.163 

                                                                                                                                                                                

making reference thereto. After the entry into force of the Lisbon Treaty, the delegation of powers under 
Article 290 TFEU is to replace the regulatory procedure with scrutiny. The Commission has proposed to 
align pre-Lisbon legislation containing reference to Article 5a of the Comitology Decision with the new 
Article 290 TFEU. The RED is also to be updated. See Commission, Proposal for a Regulation of the 
European Parliament and of the Council adapting to Article 290 TFEU a number of legal acts providing for 
the use of the regulatory procedure with scrutiny, 27.6.2013 COM(2013) 451 final. 
161 Articles 3(20)–(22) of the MRR. 
162 Article 14 of the ETS Directive in its original form did not contain the notion of ‘non-essential elements’. 
However, the established case law regarding the implementing powers of the Commission is relevant to the 
same extent. 
163 See Commission Decision (2004/156/EC) of 29 January 2004 establishing guidelines for the monitoring 
and reporting of greenhouse gas emissions pursuant to Directive 2003/87/EC of the European Parliament and 
of the Council, Annex I, section 2, point (d); Commission Decision (2007/589/EC) of 18 July 2007 
establishing guidelines for the monitoring and reporting of greenhouse gas emissions pursuant to Directive 
2003/87/EC of the European Parliament and of the Council, Annex I, section 2, point 4(f). 
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The MRR modified this definition and introduced new definitions for ‘biofuels’ and 

‘bioliquids’.164 As demonstrated above in Section 4.4.1, the actual modification and 

supplementation of the definitions contained in Articles 3(20)–(22) of the MRR has been 

negligible. The MRR definition for ‘biomass’ is equally close to a dictionary definition of 

the term as is the MRG 2007 definition. These definitions also correspond to the 

definitions found in the RED. 

Accordingly, the Commission must have exercised its implementing powers duly in this 

regard, and the MRR cannot be challenged on the basis of the definitions. However, the 

situation could be different, had the Commission adopted the approach implied in the 

Impact Assessment of the MRR and adopted in a draft text.165 In the draft, the definitions 

included the condition to fulfill the sustainability criteria. Obviously, such a modification 

would greatly alter the scope of the provisions and would by no means be “based on the 

principles” in Annex IV of the ETS Directive, but should be considered more as an 

amendment of Annex IV itself. 

Article 22 of the ETS Directive allows for amending its Annex VI in order to improve 

monitoring and reporting of emissions. The procedure to be used is also the regulatory 

procedure with scrutiny. 

In the following, it will be examined if the Commission would have the competence to 

amend Annex IV to the extent of imposing a precondition to biomass zero-treatment. The 

question boils down to determining to what extent biomass zero-treatment should be 

considered as an ‘essential element’ or a ‘non-essential element’ of the ETS Directive. 

Before turning to the analysis of the ETS Directive, the following section will review the 

ECJ case law concerning the concept of ‘essential element’. 

4.5.2 Essential element of a legislative act 

The notion of ‘non-essential elements’ in provisions delegating powers to the Commission 

is directly derived from Article 2(2) of the Comitology Decision166. In cases where the 

Commission has been granted the competence to adopt general measures designed to 
                                                           
164 Articles 3(20)–(22) of the MRR. 
165 Commission Staff Working Paper, Impact Assessment, 21.6.2012 SWD(2012) 177 final, section 3.3.5; 
Commission, Draft, Commission Regulation of […] laying down provisions for the implementation of 
Article 14 of Directive 2003/87/EC of the European Parliament and of the Council establishing rules for the 
monitoring and reporting of greenhouse gas emissions, Article 3(11). 
166 Council Decision (1999/468/EC) of 28 June 1999 laying down the procedures for the exercise of 
implementing powers conferred on the Commission [1999] OJ L 184/23. 
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amend non-essential elements, inter alia by deleting those elements or by supplementing 

the act, Article 2(2) of the Comitology Decision requires the regulatory procedure with 

scrutiny to be used.167 Recital 7a of the Comitology Decision makes the clarification that 

only the legislator may amend the essential elements of a legislative act. 

In turn, the language of the Comitology Decision is drawn from well-established case law 

of the ECJ. On several accounts the ECJ has considered the limits of the implementing 

powers of the Commission, and case law also provides useful guidance on determining 

what an ‘essential element’ of an act is.168 

Beginning with the case Köster, the Court ruled that it is sufficient that the basic elements 

of a matter are adopted in accordance with the applicable Treaty provision and procedure. 

Provisions only implementing the basic elements, on the other hand, may be adopted 

according to a procedure different from the Treaty article.169 In Rey Soda, the Court opined 

that based on the language of Article 211 EC and “practical requirements”, the 

implementing powers must be given a wide interpretation.170 Furthermore, the conferred 

powers must be judged with regard to the general objectives of the basic legislative act.171 

Similarly, the Court has held in several accounts that the Commission must act within the 

limits defined by the overall system and the objectives of the basic act and its provisions.172 

The Commission is authorized to adopt all measures necessary for the implementation of 

the basic act, provided that they are not contrary to the basic act.173 

                                                           
167 On comitology as a procedure, see Paul Craig and Gráinne de Búrca, EU Law – Text, Cases and Materials 
(2011), pp. 134–136; Sabine Kotz, ‘The Comitology reform of 2006: increasing the powers of the European 
Parliament without changing the treaties’, (2007) European Constitutional Law Review 3:1 68–90; Bart 
Driessen, ‘Delegated legislation after the Treaty of Lisbon: an analysis of Article 290 TFEU’, (2010) 
European Law Review 35:6 837–848.  
168 See Case C-355/10, Parliament v Council, opinion of Advocate General Mengozzi, 17.4.2012, paras. 26–
29. 
169 Case 25/70, Einfuhr- und Vorratsstelle für Getreide und Futtermittel v Köster et Berodt & Co., [1970] 
ECR1161, para. 6. The Treaty article in question was Article 43 EC. 
170 Case 23/75, Rey Soda v Cassa Conguaglio Zucchero, [1975] ECR 1279, para. 10. 
171 Ibid., para. 14. See also Case 27/85, Vandemoortele NV v Commission, [1987] ECR 1129, para. 14 where 
the Court stated that the limits of the powers of the Commission “must be determined in the light of the 
essential general aims” of the basic act. 
172 Case C-355/10, Parliament v Council, opinion of Advocate General Mengozzi, para. 26; Joined Cases 
6/88 and 7/88, Spain and France v Commission, [1989] ECR 3639, para. 15; Case 264/86, France v 
Commission, [1988] ECR 973, para. 16; Case 192/83, Greece v Commission, [1985] ECR 2791, para. 34. 
173 Case 121/83, Zuckerfabrik Franken GmbH v Hauptzollamt Würzburg, [1984] ECR 2039, para. 13. See 
also Case 808/79, Fratelli Pardini SpA, [1980] ECR 2103, para. 16. 
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In the Case C-240/90 the ECJ turned to analyze the ‘essential’ rules of a legislative act.174 

The Court stated that only “provisions which are intended to give concrete shape to the 

fundamental guidelines of Community policy” should be considered ‘essential’.175 In turn, 

in Case C417/93 the Court did not consider a provision ‘essential’ since it did not affect the 

general scheme of the regulation at issue.176 Furthermore, in its decision to Case C-403/05, 

the Court held that since the objective of the Commission act had no “direct connection” 

with the objectives of the basic act, the Commission had exceeded its powers of 

implementation.177 

It is also settled case law that the adoption of rules essential to the subject-matter of the 

legislative act is reserved to the legislator. The essential rules must be laid down in the 

basic legislation. Provisions requiring political choices falling within the responsibility of 

legislation cannot be delegated, and implementing measures cannot amend essential 

elements or supplement the basic act by new essential elements.178 Accordingly, the 

material scope of a legislative act should generally be considered an ‘essential element’.179 

The definitions laid down in legislation generally restrict the material scope within which 

the legislation applies. As such, definitions can be included in the concept of ‘essential 

elements’.180 However, amending a definition could be possible if the delegation is 

outlined so restrictively that the Commission would have no or very little independent 

discretion when amending the definition. 

As a summary, the case law is by no means consistent in defining the concept of essential 

elements of a legislative act. The analysis of the limits of Commission’s competence is not 

mechanistic but varies according to the measure and basic act in question. The limits of 

competence are identified in the wording of the delegating provision, in the content of the 

basic act and in its objective and overall scheme.181 The following section will turn to 

determine the limits of the delegation in Article 22 of the ETS Directive. 

                                                           
174 Case C-240/90, Germany v Commission, [1992] ECR I-5383. 
175 Ibid., para. 237. 
176 Case C-417/93, Parliament v Council, [1995] ECR I-1185, para. 32. 
177 Case C-403/05, Parliament v Commission, [2007] ECR I-9045, paras. 55, 66 and 67. 
178 Case C-355/10, Parliament v Council, [2012] not published in ECR, paras. 64–66. 
179 See case C-403/05, Parliament v Commission, [2007] ECR I-9045, opinion of Advocate General Kokott, 
para. 78. 
180 See the argumentation of the Parliament in Case C-355/10, paras. 43–44. 
181 Case C-355/10, Parliament v Council, opinion of Advocate General Mengozzi, 17.4.2012, para. 29. 
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4.5.3 Modification of Annex IV of the ETS Directive 

This section will examine if the Commission is competent to amend Annex IV of the ETS 

Directive by introducing sustainability criteria as a precondition to zero-treatment. The 

amendment of Article IV is possible by virtue of Article 22 of the ETS Directive. Article 

22 of the ETS Directive allows Annex IV to be amended “in order to improve the 

monitoring, reporting and verification of emissions”. The objective of both Articles 14 and 

22 of the ETS Directive is to achieve this aim via a regulation and further amendments of 

Annexes IV and V.182 The applicable procedure is the regulatory procedure with scrutiny 

defined in Article 5a of the Comitology Decision. The provision was introduced in 

Directive 2009/29/EC and at the same time with Article 14. 

Two interrelated conditions can be distinguished. Firstly, the adopted measure must 

improve monitoring, reporting and verification of emissions. Secondly, the adopted 

measure must not amend essential elements of the ETS Directive. 

Regarding the first condition, when examining recital 2 of the MRR or its Impact 

Assessment, nothing indicates that the introduction of sustainability criteria into the ETS 

would have anything to do with improving the monitoring or reporting of the emissions 

when one would understand monitoring and reporting strictly as a technical process.183 

With such a finding, the Commission could not implement the measure. 

However, one could also interpret improving monitoring and reporting of emissions in a 

broader manner as meaning all measures which result in acquiring better emission data in 

order to better fulfill the objective of the EU ETS. The first subparagraph of Article 1 of 

the ETS Directive indicates that the ETS is intended to promote reductions in GHG 

emissions.184 As indicated in the MRR Impact Assessment and already discussed in 

Section 4.1.2, the introduction of sustainability criteria into the ETS has clear policy 

benefits in purview of the objective of the ETS by improving its environmental integrity.185 

Interpreting the requirement to improve monitoring and reporting more broadly, the 

                                                           
182 Commission, Proposal for a Directive of the European Parliament and of the Council amending Directive 
2003/87/EC so as to improve and extend the greenhouse gas emission allowance trading system of the 
Community, 23.1.2008 COM(2008) 16 final, p. 6. 
183 Ibid., section 3.3.5. 
184 See also recitals 3, 5, 6 and 13 of Directive 2009/29; Case T-370/11, Republic of Poland v Commission, 
[2013] not published in ECR, paras. 37 and 68. 
185 Commission, Proposal for a Directive of the European Parliament and of the Council amending Directive 
2003/87/EC so as to improve and extend the greenhouse gas emission allowance trading system of the 
Community, 23.1.2008 COM(2008) 16 final, section 3.3.5. 
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modification of biomass zero-treatment could be seen as falling within the competence of 

the Commission.186 

Turning to the second condition, the mere fact that the contents of Annex IV can be 

amended through comitology indicates that at least some of the contents of Annex IV are 

non-essential. If this was not true, comitology would not be available.187 

Now, consider inserting a precondition to biomass zero-treatment, inter alia by defining 

the term ‘biomass’ in Annex IV of the ETS Directive as biomass fulfilling the 

sustainability criteria. This would modify the material scope of the rule which grants zero-

treatment to some biomass. More broadly, altering the scope of biomass zero-treatment de 

facto alters the material scope of application of the ETS Directive. In Annex I of the ETS 

Directive, installations using exclusively biomass are excluded from the scope of 

application of the Directive. Biomass zero-treatment has exactly the same result in that the 

use of biomass causes no emissions to be reported. 

As noted above, the material scope of a legislative act should generally be considered an 

‘essential element’.188 The definitions laid down in legislation generally restrict the 

material scope within which the legislation applies. As such, definitions can be included in 

the concept of ‘essential elements’.189 

Furthermore, it is obvious that the application of the sustainability criteria as a precondition 

for biomass zero-treatment is a political issue and not a mere technicality to be altered in 

course of amending the rules for monitoring and reporting of emissions.190 In fact, while a 

departure from carbon neutrality of biomass can be justified in terms of consistent policy 

and scientific knowledge, the question on the material scope of application of a provision 

is a political choice not to be delegated.191 

                                                           
186 See case 23/75, Rey Soda v Cassa Conguaglio Zucchero, [1975] ECR 1279, para. 14. 
187 Case C-355/10, Parliament v Council, [2012] not published in ECR, paras. 64–65. 
188 See case C-403/05, Parliament v Commission, [2007] ECR I-9045, opinion of Advocate General Kokott, 
para. 78. 
189 See the argumentation of the Parliament in in case C-355/10, Parliament v Council, [2012] not published 
in ECR, paras. 43–44. 
190 Commission, Proposal for a Directive of the European Parliament and of the Council amending Directive 
2003/87/EC so as to improve and extend the greenhouse gas emission allowance trading system of the 
Community, 23.1.2008 COM(2008) 16 final, section 3.3.5. 
191 Supra note 189. 
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4.5.4 Conclusion 

The above sections have introduced the following findings. Firstly, in introducing the 

MRR and more specifically in realigning the definitions for ‘biomass’, ‘biofuels’ and 

‘bioliquids’, the Commission has acted within its competence under Article 14(1) of the 

ETS Directive. 

Second, if the Commission had adopted the approach implied in the Impact Assessment of 

the MRR and adopted in a draft text192 where the definitions required conformity with the 

sustainability criteria, the adopted regulation would have not been based on the principles 

set out in Annex IV of the ETS Directive. Instead, the approach in the draft regulation 

would have amounted to modifying Annex IV, which can only be done by virtue of Article 

22 of the ETS Directive. 

Third, it is unlikely that under Article 22 of the ETS Directive the Commission would have 

the competence to modify biomass zero-treatment by imposing a precondition to it. While 

such a modification could contribute towards reaching the aim of the ETS Directive, the 

material scope of a legislative act should be considered an ‘essential element’ only 

amendable by the legislator.193 Provisions requiring political choices falling within the 

responsibility of the legislator cannot be delegated.194 The scope of biomass zero-treatment 

is a political issue and not a mere technicality to be altered in course of amending the rules 

for monitoring and reporting of emissions.195 

The problem of the implementing powers of the Commission is a possible reason why the 

Commission chose a more delicate means to introduce the sustainability criteria into the 

ETS. Under the adopted approach, the MRR has not altered the policy but made only slight 

adjustments to the rules to better accommodate the policy agreed by the Member States as 

enclosed in Article 17 of the RED. Consequently, with respect to the MRR, no issue on the 

implementing powers of the Commission can arise. 

                                                           
192 Commission Staff Working Paper, Impact Assessment, 21.6.2012 SWD(2012) 177 final, section 3.3.5; 
Commission, Draft, Commission Regulation of […] laying down provisions for the implementation of 
Article 14 of Directive 2003/87/EC of the European Parliament and of the Council establishing rules for the 
monitoring and reporting of greenhouse gas emissions, Article 3(11). 
193 Supra note 189. 
194 Case C-355/10, Parliament v Council, [2012] not published in ECR, paras. 64–66. 
195 Commission, Proposal for a Directive of the European Parliament and of the Council amending Directive 
2003/87/EC so as to improve and extend the greenhouse gas emission allowance trading system of the 
Community, 23.1.2008 COM(2008) 16 final, section 3.3.5. 
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An equally likely explanation for the adopted approach is the upcoming sustainability 

criteria for solid and gaseous biomass. In a Commission draft proposal for sustainability 

criteria for solid and gaseous biomass196, the provision containing the relevance of the 

sustainability criteria is formulated exactly in the same manner as Article 17(1) of the 

RED. If the provision is adopted, the consequence is that – due to the interpretation in 

recital 2 of the MRR – the sustainability criteria for solid and gaseous biomass become 

applicable in the EU ETS. The following chapter will examine the sustainability criteria for 

solid and gaseous biomass in more detail. 

  

                                                           
196 Commission, Draft, Proposal for a Directive of the European Parliament and of the council on 
sustainability criteria for solid and gaseous biomass used in electricity and/or heating and cooling and 
biomethane injected into the natural gas network. Available at 
http://www.endseurope.com/docs/130819a.pdf, visited 31.8.2013.  
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5. SUSTAINABILITY CRITERIA FOR SOLID BIOMASS 

The previous chapter examined the issues arising from the application of the sustainability 

criteria for biofuels and bioliquids in the EU Emissions Trading Scheme. Despite being 

problematic in terms of legal soundness, the policy change is currently of small 

significance. The Commission itself has noted that biofuels and bioliquids are not used 

extensively in the ETS sector and thus the overall impact of the policy change is limited.197 

The significance of the issue arises from the upcoming extension of the sustainability 

criteria to solid and gaseous biomass sources. Solid and gaseous biomass is one of the key 

factors for Member States towards meeting their 2020 renewable energy targets.198 As 

biomass is not an infinite energy source, it is important that its production and use are 

sustainable and optimal, particularly considering greenhouse gas emission saving 

performance. Despite having essentially the same sustainability concerns as biofuels and 

bioliquids (see infra Section 5.2), currently there are no sustainability criteria for solid 

biomass in place. 

Binding sustainability criteria for solid biomass, equal to the criteria for biofuels and 

bioliquids, were already proposed during the preparation of the RED.199 As required under 

Article 17(9) of the RED, in February 2010 the Commission issued a report on the 

sustainability criteria for solid and gaseous biomass sources in electricity, heating and 

cooling.200 In the report the Commission provided recommendations for Member States in 

introducing their own sustainability schemes but refrained from Union level action.201 

Between 2011 and 2013 the Commission has consulted stakeholders, including feedstock 

producers, operators in the energy sector, and NGOs. At the time of writing of this study 

(August 2013), the Commission is preparing a proposal for a directive that would introduce 

                                                           
197 Commission Staff Working Paper, Impact Assessment, 21.6.2012 SWD(2012) 177 final, p. 26. 
198 See for example: Commission, Energy Markets in the European Union in 2011, 15.11.2012, SWD(2012) 
368 final , p. 17. 
199 Parliament, Committee on Industry, Research and Energy, Report on the proposal for a directive of the 
European Parliament and of the Council on the promotion of the use of energy from renewable sources, 
26.9.2008 A6-0369/2008, pp. 37, 112. 
200 Commission, Report from the Commission to the Council and the European Parliament on sustainability 
requirements for the use of solid and gaseous biomass sources in electricity, heating and cooling, 25.2.2010, 
COM(2010) 11 final. 
201 Ibid., pp. 8–10. 
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sustainability criteria for solid and gaseous biomass. In August 2013, a draft of the 

upcoming proposal was leaked to the public.202 

This chapter will firstly make observations regarding the emissions from the use of solid 

biomass and regarding the significance of the issue (infra Section 5.1). Based on earlier 

indications as well as the leaked draft proposal, the second part of this chapter will 

examine the elements of the upcoming sustainability scheme (infra Section 5.1). 

5.1 Emissions from combustion of solid biomass 

As already mentioned, the interpretation in recital 2 of the MRR makes it possible to 

interpret the upcoming sustainability criteria for solid biomass203 as a perquisite for zero-

treatment in the EU ETS. This interpretation could have effects far surpassing the 

consequences of requiring the fulfillment of the sustainability criteria for biofuels and 

bioliquids. The data presented below demonstrates the issue. 

Biomass (in its all forms, biofuels and bioliquids included) is the largest source of 

renewable energy consumed in the EU. In 2010, consumption of biomass accounted for 

68.7 % of the total consumption of renewables.204 Figure 2 below demonstrates the shares 

in production between different types of biomass products. 

 

 

 

 

 

 

 

                                                           
202 Commission, Draft, Proposal for a Directive of the European Parliament and of the council on 
sustainability criteria for solid and gaseous biomass used in electricity and/or heating and cooling and 
biomethane injected into the natural gas network. Available at 
http://www.endseurope.com/docs/130819a.pdf, visited 31.8.2013. 
203 For simplicity, although the upcoming Commission proposal concerns both solid and gaseous biomass, 
the remainder of this study will concentrate on solid biomass only. 
204 Commission, Energy Markets in the European Union in 2011, 15.11.2012, SWD(2012) 368 final , p. 17. 
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Figure 2: Production of biomass and waste in EU-27 (2010) 

 

Source: Commission205, citing Eurostat. 

As can be observed, solid biomass has the largest share between different biomass 

products. According to the Commission, the large share is mainly due to its increased use 

in power generation.206 The observation to make here is that the sustainability criteria 

currently in force apply only to 11.4 % of the biomass produced in the EU. 

In turn, Figure 3 below exhibits the relative shares of CO2 emissions from different energy 

sources in fuel combustion in EU-15 in 2011: 

 

 

 

                                                           
205 Commission, Energy Markets in the European Union in 2011, 15.11.2012, SWD(2012) 368 final , p. 18. 
206 Ibid. , p. 18. 
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Figure 3: Relative shares of CO2 emissions in fuel combustion in EU-15 (2011) 

Source: EEA207. The data set used for the calculation is presented in Annex I of this study. 

As Figure 3 demonstrates, the relative shares of CO2 emissions from biomass combustion 

vary somewhat among different Member States. The shares in Finland and Sweden were 

40 % and 38 % respectively, whereas most of EU-15 are below 15 %. 

Considering Figures 2 and 3 together208, the implication becomes that if sustainability 

criteria are extended to cover solid biomass sources, consequences for some Member 

States could be major in terms of meeting renewable energy targets and costs allocated via 

the EU ETS. 

Note that currently in the EU ETS a Member State reports the emissions from the 

combustion of solid biomass as zero. The introduction of sustainability criteria for solid 

biomass could mean that unless the sustainability criteria are complied with, the verified 

emissions in the EU ETS could rise significantly. Figure 4 below demonstrates: 

                                                           
207 EEA, Annual European Union greenhouse gas inventory 1990–2011 and inventory report 2013. Available 
at http://www.eea.europa.eu/pressroom/publications/european-union-greenhouse-gas-inventory-2013, visited 
31.8.2013. Carbon dioxide emissions from biomass combustion are reported as a Memorandum item 
according to UNFCCC Guidelines and they are not included in the national totals in the data. Emission 
values for biomass were calculated using the values for consumption (TJ) and implied emission factors (t/T) 
provided in the data. 
208 Noting that Figure 2 provides for shares of production, and a direct parallel to CO2 emissions from 
combustion cannot be drawn. 
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Figure 4: Emissions from combustion of biomass as a proportion of verified emissions in 

the EU ETS, EU-15 (2011) 

Source: EEA209 

Consider a situation where most of the emissions from biomass combustion, as derived 

from the EU greenhouse gas inventory, would fall under the scope of the EU ETS.210 For 

Finland and Sweden the introduction of the sustainability criteria would mean that if the 

criteria are not complied with, the reported emissions incurring obligations to surrender 

emission allowances could double. 

5.2 Sustainability criteria for solid biomass 

The sustainability problems associated with solid biomass are principally the same as those 

with biofuels and bioliquids. First of all, the net greenhouse gas performance is a 

concern.211 The GHG performance is associated with existing potential for improvement is 

in the energy conversion efficiency of combustion.212 Secondly, solid biomass production 

can face the same challenges with biodiversity or carbon stock loss as already identified 

                                                           
209 EEA, supra note 207; EEA, EU Emissions Trading System data viewer. Available at 
http://www.eea.europa.eu/data-and-maps/data/data-viewers/emissions-trading-viewer, visited 31.8.2013. The 
data used for the calculation is presented in the Annex to this study. 
210 Note that the emission values from fuel combustion, as presented in the Annex to this study and including 
emissions from biomass combustion, include emissions not covered by the ETS. 
211 Commission, Report from the Commission to the Council and the European Parliament on sustainability 
requirements for the use of solid and gaseous biomass sources in electricity, heating and cooling, 25.2.2010, 
COM(2010) 11 final, p. 7. 
212 Ibid., p. 7. 
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under Articles 17(3)–(4) of the RED, the main issues including deforestation and forest 

degradation.213 The existing criteria partly answer to these challenges with the requirement 

to conform with CAP rules214, and accordingly sustainable forest management (SFM) 

requirements have been envisaged for solid biomass production.215 This section will 

discuss more specifically the possible legislative elements of the upcoming sustainability 

scheme and their associated issues. 

5.2.1 GHG emission saving and energy conversion efficiency 

The Commission draft proposal for sustainability criteria for solid biomass (hereafter: ‘the 

Commission draft’ or ‘the Commission draft proposal’) proposes a 60 % GHG emission 

saving threshold.216 Solid biomass sources produced within the EU should not have 

difficulties complying with a threshold even as high as 60 %. Residues from forestry and 

agriculture generally provide savings above 80 % compared to fossil fuel alternatives.217 

According to the Commission, moderate GHG emission saving thresholds rising up to 

60 % would not have an impact on economic availability of biomass sources. Instead, the 

Commission assumes that the forest biomass sector can achieve high emission savings.218 

An important element in determining GHG performance is the accounting and calculation 

methodology. Sections 4.1.3 and 4.1.4 above already discussed the accounting 

methodology in the EU ETS and the RED and the challenges with respect to accounting 

for LULUCF activities. 

The energy conversion rate to final energy can also affect GHG performance. Combined 

heat and power plants provide the best conversion efficiency, yielding rates between 80–

90 %. However, household biomass boilers are in the range of 10–95 % conversion rate, 

and large scale waste incineration is in the range of 10–35 %.219 

                                                           
213 Ibid., pp. 3–4. 
214 Article 17(6) of the RED. 
215 Commission, Staff Working Document, Impact Assessment, 25.2.2010, SEC(2010) 65 final, p. 17. 
216 Commission, Draft, Proposal for a Directive of the European Parliament and of the council on 
sustainability criteria for solid and gaseous biomass used in electricity and/or heating and cooling and 
biomethane injected into the natural gas network, Article 3(3). 
217 Commission, Report from the Commission to the Council and the European Parliament on sustainability 
requirements for the use of solid and gaseous biomass sources in electricity, heating and cooling, 25.2.2010, 
COM(2010) 11 final, p. 7. 
218 Commission, Report from the Commission to the Council and the European Parliament on sustainability 
requirements for the use of solid and gaseous biomass sources in electricity, heating and cooling, 25.2.2010, 
COM(2010) 11 final, p. 40. 
219 Ibid., p. 7. 
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Possible solutions discussed in the Commission report of 2010 are bonuses or penalties 

according to end-conversion efficiency and minimum efficiency standards.220 According to 

the Commission, a bonus/penalty system is most effective when significant improvements 

in efficiency can be made and when installations serve other goals. For example in waste 

treatment minimum efficiency requirements could affect the realization of the main 

service. Minimum efficiency standards in turn are effective in excluding inefficient energy 

production altogether. The minimum standards should be set equally for fossil fuels to 

prevent operators switching from low-efficiency biomass combustion to fossil fuels.221 

However, the Commission draft does not outline an energy efficiency requirement as such. 

Instead, Article 4(1) of the draft only sets out a very general obligation to “differentiate in 

favour” of installations achieving high energy efficiency. Considering that the framework 

for improving energy efficiency is already regulated under Directive 2012/27/EU222, 

additional instruments under the sustainability criteria could be unnecessary and unwanted 

as overlapping regulation. 

More significantly the Commission draft includes considerations of energy efficiency in 

the emission calculation methodology presented in its Annex 1, section F. As a result, the 

GHG performance requirement would take account of the amount of CO2 emitted per final 

energy produced instead of CO2 emitted per energy content of the fuel in combustion. 

5.2.2 Land use criteria 

In the current sustainability scheme, Articles 17(3)–(5) of the RED identify the so-called 

no-go areas for raw material production (areas with high biodiversity or high carbon 

stocks, and peatland areas). The Commission draft includes almost identical land use 

criteria for solid biomass, the only difference being an exception to the prohibition to 

obtain raw materials from primary forest and other wooded land with no visible indication 

of human activity.223 According to the exception, obtaining raw material from primary 

forests and other wooded area can be allowed when it is due to felling or decay of trees due 

to a natural disturbance. 
                                                           
220 Ibid., p. 42. 
221 Ibid., pp. 45–46. 
222 Directive 2012/27/EU of the European Parliament and of the Council of 25 October 2012 on energy 
efficiency, amending Directives 2009/125/EC and 2010/30/EU and repealing Directives 2004/8/EC and 
2006/32/EC [2012] OJ L 315/1. 
223 Commission, Draft, Proposal for a Directive of the European Parliament and of the council on 
sustainability criteria for solid and gaseous biomass used in electricity and/or heating and cooling and 
biomethane injected into the natural gas network, Article 3(4)(a); Article 17(3)(a) of the RED. 
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Waste and residues from forestry have major potential in helping Member States achieve 

their national renewable energy targets.224 Under the RED, Biofuels and bioliquids 

produced from waste and residues, other than agricultural, aquaculture, fisheries and 

forestry residues, need to fulfill the greenhouse gas emissions saving requirement only.225 

The definitions of waste and residue become central in determining which energy sources 

benefit from a less stringent sustainability requirement.226 

The Commission draft, however, utilizes a different terminology in this regard. In the draft, 

the benefit is granted only to “tertiary biomass”, which is defined as “solid and gaseous 

biomass originating from post-consumer biomass from urban, municipal and industrial 

activities – –”.227 In the following, the definitions of waste and residue in the context of the 

RED as well as the definitions found in the Commission draft are examined. 

5.2.2.1 Waste 

The RES Directive does not contain any definition for either waste or residue. However, a 

communication from the Commission on the practical implementation of the sustainability 

scheme provides guidance.228 According to the communication, waste should be 

understood as “any substance or object which the holder discards or intends or is required 

to discard”.229 

This definition is identical to the definition of ‘waste’ found in Article 3(1) of Directive 

2008/98/EC (Waste Framework Directive, WFD).230 Decision 2000/532/EC231 provides an 

                                                           
224 Commission, Staff Working Document, Impact Assessment, Accompanying document to the report from 
the Commission to the Council and the European Parliament on sustainability requirements for the use of 
solid and gaseous biomass sources in electricity, heating and cooling, 25.2.2010, SEC(2010) 65 final, p. 26 
225 Article 17(1) of the RED. 
226 Also, according to Article 21(2) of the RED, when calculating compliance with the target for the share of 
renewables in transport, biofuels produced from wastes, residues, non-food cellulosic material, and ligno-
cellulosic material are granted double counting. The proposed amendment to the RED would increase the 
contribution from certain feedstocks to count as four times their energy content. These feedstocks are 
identified as having a low risk of LUC or ILUC related emissions and hence their use is promoted over other 
types of biofuels and bioliquids. See Commission, Proposal for a Directive of the European Parliament and 
of the Council amending Directive 98/70/EC relating to the quality of petrol and diesel fuels and amending 
Directive 2009/28/EC on the promotion of the use of energy from renewable sources, 17.10.2012, 
COM(2012) 595 final, amendment to Article 3(4) of the RED. 
227 Commission, Draft, Proposal for a Directive of the European Parliament and of the council on 
sustainability criteria for solid and gaseous biomass used in electricity and/or heating and cooling and 
biomethane injected into the natural gas network, Articles 2(f) and 3(1). 
228 Commission, Communication from the Commission on the practical implementation of the EU biofuels 
and bioliquids sustainability scheme and on counting rules for biofuels, 19.6.2010, OJ C 160/8. 
229 Ibid., p. 13. 
230 Directive 2008/98/EC of the European Parliament and of the Council of 19 November 2008 on waste and 
repealing certain Directives [2008] OJ L 312/3. 
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illustrative list of materials which could be considered as waste within the meaning of the 

Waste Framework Directive. The list is extensive and also covers waste from forestry and 

wood processing broadly.232 However, in order to be classified as waste the substance or 

object in the list must fulfill the above condition centering on the holder’s actions and the 

meaning of the term ‘discard’.233 

It is established ECJ case law that the meaning of the term ‘discard’ and the concept of 

‘waste’ within the meaning of the Waste Framework Directive must not be interpreted 

restrictively. The broad interpretation has relied on the aims of both the WFD as well as 

Article 191(2) TFEU.234 

When determining the scope of the term ‘waste’ in the context of the RED, due attention 

must be paid to the objectives of the Directive and the relevant provisions. Regarding the 

aim of sustainability criteria, the principal object and aim of the sustainability criteria is to 

prevent unsustainable use of biofuels and bioliquids.235 Accordingly, the determination of 

whether a given feedstock should be counted as benefitting from the last sentence of 

Article 17(1) of the RED (i.e. no requirement to fulfill land use criteria) should depend on 

how the result contributes to the intended environmental benefits. One of the benefits from 

using certain feedstocks from waste and residues is their low ILUC risk.236 On the other 

hand, removal of forestry residues potentially reduces carbon stocks over time, although 

research on the issue is insufficient.237 

                                                                                                                                                                                
231 Commission Decision (2000/532/EC) of 3 May 2000 replacing Decision 94/3/EC establishing a list of 
wastes pursuant to Article 1(a) of Council Directive 75/442/EEC on waste and Council Decision 94/904/EC 
establishing a list of hazardous waste pursuant to Article 1(4) of Council Directive 91/689/EEC on hazardous 
waste [2000] OJ L 226/3. 
232 Section 02 01 of the list includes “waste from forestry exploitation” which is a broad definition. Section 
03 of the list goes more into detail in describing different materials from wood processing and related 
industries. 
233 Case C-263/05, Commission v Italy [2007] ECR I-11748, para. 32. 
234 Case C-188/07, Commune de Mesquer v Total France SA and Total International Ltd. [2008] ECR I-
4501, para. 39; Case C-263/05, Commission v Italy [2007] ECR I-11748, para. 33; Case C-176/05, KVZ retec 
v Austria [2007] ECR I-1721, para. 61; Case C-9/00, Palin Granit and Vehmassalon kansaterveystyön 
kuntayhtymän hallitus [2002] ECR I-3533, para. 23; Joined Cases C-418/97 and C-419/97, ARCO Chemie 
Nederland and Others [2000] ECR I‑4475, paras. 36 to 40. 
235 See supra section 4.3.2.2. 
236 Commission, Staff Working Document, Impact Assessment, 17.10.2012, SWD(2012) 343 final, p. 70. 
237 Commission, Report from the Commission to the Council and the European Parliament on sustainability 
requirements for the use of solid and gaseous biomass sources in electricity, heating and cooling, 25.2.2010, 
COM(2010) 11 final, p. 4 
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5.2.2.2 Residues and by-products 

In the communication on the implementation of the sustainability scheme, the Commission 

has made the distinction between residues from agriculture, aquaculture, fisheries and 

forestry on the one hand and processing residues on the other hand. The former category is 

not further defined but processing residue is described as a substance that is not the end 

product and not a primary aim of a production process.238 

The definition of processing residue is in line with ECJ case law where residue has been 

defined as a substance resulting from the manufacturing process of a product but which is 

not sought as such for subsequent use. If a substance is a residue that has no other use than 

disposal, the ECJ has considered it as evidence that the substance should be considered 

waste in the context of the Waste Framework Directive.239 However, in Article 17(1) as 

well as Article 21(2) of the RED residues are listed as an independent item. This raises the 

question whether residues that are not waste, i.e. by-products, should benefit from a less 

stringent sustainability requirement under Article 17(1). 

In ECJ case law certain substances resulting from the manufacturing process and not 

sought as such have been regarded not as residues but as by-products. A by-product is not 

meant to be discarded and it is not therefore considered as waste.240 The case law has been 

codified in Article 5(1) of the Waste Framework Directive according to which a substance 

or object resulting from a production process may be considered as not waste but a by-

product if its further use is certain, it can be used without further processing, it is produced 

as an integral part of a production process, and its further use complies with relevant 

product legislation. 

It is evident that in the case law under the WFD the only differentiating criterion between 

the definitions of residue and by-product is the status of the substance as waste. The 

definition of residue in the communication on the implementation of the biofuels 

sustainability scheme makes no difference between residues that count or do not count as 

                                                           
238 Commission, Communication from the Commission on the practical implementation of the EU biofuels 
and bioliquids sustainability scheme and on counting rules for biofuels, 19.6.2010, OJ C 160/8, p. 13. 
239 Case C-188/07, Commune de Mesquer v Total France SA and Total International Ltd. [2008] ECR I-
4501, para. 41; Case C-9/00, Palin Granit and Vehmassalon kansaterveystyön kuntayhtymän hallitus [2002] 
ECR I-3533, para. 32. Joined Cases C-418/97 and C-419/97, ARCO Chemie Nederland and Others [2000] 
ECR I‑4475, paras. 83, 84 and 88. 
240 Case C-188/07, Commune de Mesquer v Total France SA and Total International Ltd. [2008] ECR I-
4501, para. 42; Case C-263/05, Commission v Italy [2007] ECR I-11748, para. 50; Case C-9/00, Palin Granit 
and Vehmassalon kansaterveystyön kuntayhtymän hallitus [2002] ECR I-3533, para. 34. 
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waste.241 Still, to consider that a substance classified as a by-product under Article 5(1) of 

the WFD could count as residue under Article 17(1) or Article 21(2) of the RED would be 

a fundamental departure from the established ECJ case law concerning the terminology 

and the relationship between the classifications. 

Accordingly, if one is to adopt the usage of the terminology under the WFD and ECJ case 

law, by-products should comply with the land criteria set out in Article 17 of the RED. 

5.2.2.3 Waste and residues in the Commission draft proposal 

The terminology outlined above is not used in the Commission draft proposal in the same 

way as they are used in the RED. The Commission draft makes a differentiation of three 

categories: primary, secondary and tertiary biomass.242 As the following will demonstrate, 

the approach corresponds to the guidelines in communication from the Commission on the 

practical implementation of the sustainability scheme provides guidance.243 

Primary biomass corresponds to what could be labeled as first-generation biomass 

products, i.e. solid or gaseous biomass directly originating from agriculture, fisheries 

aquaculture and forestry. In addition to round wood, energy crops and agricultural forest 

plantations, forest and agriculture residues, such as tree tops, branches and straw, are 

mentioned as examples of primary biomass. 

Secondary biomass in turn means solid and gaseous biomass from processing residues 

“whether they are useful, marketable or not”, that are generated as a result of processing of 

primary biomass. These processing residues are defined more specifically as substances 

that are not end products of the process or the primary aim of the production process. This 

definition corresponds to the definition of residue in ECJ case law and Waste Framework 

Directive, as outlined above. However, the reference to usability or marketability is an 

important differentiation. The Commission clearly intends to include within the definition 

substances possibly classified as by-products under Article 5(1) of the WFD. The approach 

is welcome in the sense that it eliminates any uncertainty regarding the matter. However, 

                                                           
241 Commission, Communication from the Commission on the practical implementation of the EU biofuels 
and bioliquids sustainability scheme and on counting rules for biofuels, 19.6.2010, OJ C 160/8, p. 13. 
242 Commission, Draft, Proposal for a Directive of the European Parliament and of the council on 
sustainability criteria for solid and gaseous biomass used in electricity and/or heating and cooling and 
biomethane injected into the natural gas network, Article 2(d)–(f). 
243 Commission, Communication from the Commission on the practical implementation of the EU biofuels 
and bioliquids sustainability scheme and on counting rules for biofuels, 19.6.2010, OJ C 160/8, p. 13. 
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the approach is also a departure from the language in ECJ case law and the WFD where 

residues and by-products are two separate items. 

Finally, tertiary biomass means solid and gaseous biomass “originating from post-

consumer biomass from urban, municipal and industrial activities, such as biowaste, 

biodegradable fraction of industrial waste, sewage sludge and recovered post-consumer 

wood”. This definition seems to include waste as defined above in subsection a), but “post-

consumer biomass” could include other substances as well. 

The relevance of these definitions to sustainability criteria comes from Article 3(1) of the 

Commission draft proposal, according to which only tertiary biomass should benefit from 

the less stringent sustainability requirement and comply with the GHG performance 

criterion only. This approach would differ from Article 17(1) of the RED which grants the 

less stringent requirement to waste and residues. 

5.2.3 Sustainable forest management criteria 

Relating to the same environmental problems as the land use criteria, Article 17(6) of the 

RED requires that the cultivation of raw materials within the Union must conform with the 

CAP rules for good environmental practices.244 As for solid biomass, certification 

requirements for forestry have been in discussion.245 Article 3(7) of the Commission draft 

proposal mandates that primary forest biomass must be obtained from “sustainably 

managed forests in line with international principles and criteria”. In Article 3(8), the more 

concrete definition of this requirement is proposed to be delegated to the Commission (in 

accordance with the procedure in Article 290 SEUT). 

The following outlines the two most prominent SFM schemes in Europe and in the world: 

Forest Stewardship Council (FSC) and Programme for the Endorsement of Forest 

Certification Schemes (PEFC).246 

                                                           
244 Council Regulation (EC) No 73/2009 of 19 January 2009 establishing common rules for direct support 
schemes for farmers under the common agricultural policy and establishing certain support schemes for 
farmers, amending Regulations (EC) No 1290/2005, (EC) No 247/2006, (EC) No 378/2007 and repealing 
Regulation (EC) No 1782/2003 [2009] OJ L 30/16. 
245 Commission, Staff Working Document, Impact Assessment, 25.2.2010, SEC(2010) 65 final, p. 17. 
246 SolidStandards, Comparative analysis of sustainability certification initiatives for solid biomass and solid 
biofuels (D5.1c), October 2012, p. 4. 
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5.2.3.1 Forest Stewardship Council 

The FSC is an outcome of the UN Conference on Sustainable Development and is 

currently represented in over 50 countries in the world. The certification system has third 

party auditing and an integrated accreditation program to control the certification bodies.247 

Three types of certification schemes exist inside the FSC system: Forest Management, 

Controlled Wood and the Chain of Custody. The Forest management certification involves 

an inspection of the forest management by an independent organization to check that it 

passes the FSC Principles and Criteria of good forest management.248 The scheme has a 

top-down structure, where ten international principles, covering relevant aspects of social 

and environmental sustainability, are translated into country-specific criteria and indicators 

by interpreting the criteria at national level.249 The national FSC Standards differ from each 

other as a consequence of differing geography, climate, tree species, national legal 

infrastructure, et cetera.250 Controlled Wood scheme specifies further prohibitions on 

origin including illegal harvests, wood harvested in violation of traditional and civil rights, 

forests with high conservation values, wood harvested from conversion of natural forests 

and areas where genetically modified trees are planted.  

To sell material from an FSC certified forest with the appropriate designation as certified 

wood, a forest manager must also achieve FSC Chain of Custody certification. For a 

product to be claimed as FSC certified, there must be an unbroken chain of certified 

entities covering every change in legal ownership of the product.251 

5.2.3.2 Programme for the Endorsement of Forest Certification Schemes 

The PEFC was founded in 1999 by national organizations from eleven countries. As an 

umbrella standard the PEFC recognizes existing national forestry standards. Whereas the 

FSC is more of a standard setter, the PEFC is better characterized as a mutual recognition 

                                                           
247 SolidStandards, Factsheets of sustainability certification initiatives for solid biomass and solid biofuels 
(D5.1b), October 2012, p. 4 
248 Ibid., pp. 5–6. 
249 The ten international principles comprise: (1) compliance with laws and FSC Principles, (2) clear 
definition of tenure and use rights and responsibilities, (3) indigenous peoples’ rights, (4) community 
relations and worker’s rights, (5) ensuring the availability of environmental and social benefits (6) conserving 
biological diversity and associated values, (7) management plan, (8) monitoring and assessment, (9) 
maintenance of high conservation value forests, and (10) management of plantations. 
250 SolidStandards, Comparative analysis of sustainability certification initiatives for solid biomass and solid 
biofuels (D5.1c), October 2012, p. 9. 
251 SolidStandards, Factsheets of sustainability certification initiatives for solid biomass and solid biofuels 
(D5.1b), October 2012, pp. 6–7. 
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scheme. The PEFC can be described as a bottom-up scheme based on inter-governmental 

principles developed for different forest regions of the world. Accordingly, different 

national systems have large differences.252  

In PEFC, certification is given to Forest Management and Chain of Custody. Although the 

PEFC is a bottom-up system, in Forest Management the nationally endorsed schemes must 

fulfill a set of international minimum requirements which resemble the FSC Principles of 

good forest management.253 

5.2.3.3 Implementing SFM criteria 

The EU-25 forests and other wooded land area cover approximately 160 million hectares, 

out of which forest area comprises 137 million hectares. The forest area available for wood 

supply in turn is approximately 117 million hectares.254  

The FSC and PEFC schemes enjoy almost equal coverage in Europe. Approximately 71 

million hectares of forest area enjoys the FSC certification in Europe255, whereas the PEFC 

certification covers almost 80 million hectares.256 For EU-25, in 2004, the figures were 

22.2 million hectares and 42.6 million hectares respectively.257 Virtually all certification is 

under all on or both of the two schemes, and in countries with substantial amounts of 

certified forest, one scheme typically dominates over the other.258 

The Commission draft proposal only sets out a general requirement to conform with SFM 

practices. The more concrete formulation of the criteria is to be given as a delegated act 

from the Commission.259 Any attempt from the Commission to impose any supplementary 

sustainable forest management requirements or to endorse one certification scheme over 

another is likely to face significant opposition from stakeholders. Instead, given the wide 

coverage of the current schemes, a more probable option would be to require conformity 
                                                           
252 SolidStandards, Comparative analysis of sustainability certification initiatives for solid biomass and solid 
biofuels (D5.1c), October 2012, pp. 9–10. 
253 SolidStandards, Factsheets of sustainability certification initiatives for solid biomass and solid biofuels 
(D5.1b), October 2012, p. 17. 
254 Commission, Staff Working Document, Annex to the Communication on the implementation of the EU 
Forestry Strategy, 10.3.2005, SEC(2005) 333, p. 9. 
255 FSC, Facts & Figures January 2013. Available at https://ic.fsc.org/facts-figures.19.htm, visited 31.8.2013. 
256 PEFC, Facts & Figures, http://www.pefc.org/about-pefc/who-we-are/facts-a-figures, visited 31.8.2013. 
257 Commission, Staff Working Document, Annex to the Communication on the implementation of the EU 
Forestry Strategy, 10.3.2005, SEC(2005) 333, p. 64. 
258 Ibid., p. 65. 
259 Commission, Draft, Proposal for a Directive of the European Parliament and of the council on 
sustainability criteria for solid and gaseous biomass used in electricity and/or heating and cooling and 
biomethane injected into the natural gas network, Articles 3(7) and 3(8). 
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with any one of the schemes. Still, it is evident that formulating an SFM requirement 

would require at least some form of coordination at the EU level. For example, there could 

be a need for mutual recognition between the schemes, especially concerning the Chain of 

Custody certification.260 

5.2.4 Threshold for installation capacity 

In the 2010 report, the Commission firstly noted that the sustainability criteria should not 

cover bioenergy producers below 1 MW capacity. However, the Commission also noted 

the large amount of producers within the range of 1–2 MW in some Member States. The 

differing distribution in installation size implies different costs for different Member 

States, and setting a uniform threshold could prove to be politically difficult.261 

The benefit from excluding small sized plants from the application of the sustainability 

criteria is to avoid unnecessary administrative burden. On the other hand, the threshold 

should not result in excluding too high a proportion of emissions. The Commission draft 

proposal suggests a 1 MW threshold for electrical capacity and 2.5 MW for thermal 

capacity. The Commission has justified the differentiation by the higher efficiency of heat 

plants.262 

  

                                                           
260 Commission, Staff Working Document, Annex to the Communication on the implementation of the EU 
Forestry Strategy, 10.3.2005, SEC(2005) 333, p. 66. 
261 Commission, Report from the Commission to the Council and the European Parliament on sustainability 
requirements for the use of solid and gaseous biomass sources in electricity, heating and cooling, 25.2.2010, 
COM(2010) 11 final, p. 52. 
262 Commission, Draft, Proposal for a Directive of the European Parliament and of the council on 
sustainability criteria for solid and gaseous biomass used in electricity and/or heating and cooling and 
biomethane injected into the natural gas network, Article 2(i) and recital 19. 
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6. CONCLUSION 

This study has examined two main topics: the application of the sustainability criteria in 

the EU ETS (supra Chapter 4), and the upcoming sustainability criteria for solid and 

gaseous biomass (supra Chapter 5). 

The main findings regarding the application of the sustainability criteria in the ETS can be 

summarized as follows. Firstly, the interpretation in recital 2 of the Monitoring and 

Reporting Regulation according to which biomass zero-treatment in the ETS would 

constitute ‘financial support’ under Article 17(1)(c) of the Renewable Energy Directive 

suffers from several weaknesses and is likely to be altogether erroneous (supra Section 

4.3.2). Second, were the Commission to directly introduce a provision whereby conformity 

with the sustainability criteria is required for biomass zero-treatment, the Commission 

would risk exceeding its implementing powers (supra Section 4.5). This is first and 

foremost due to the circumstance that such an amendment would de facto alter the scope of 

application of the EU ETS, a decision to be left to the legislator alone. The only solid 

arguments in favor of the interpretation in recital 2 of the MRR or the competence of the 

Commission in amending biomass zero-treatment arise from purposive considerations. 

Article 3(1)(c) of the Commission draft proposal for sustainability criteria for solid and 

gaseous biomass includes a requirement identical to Article 17(1)(c) of the RED. The 

Commission draft proposes that in order to be eligible for financial support, the use of solid 

and gaseous biomass must conform with the sustainability criteria set out in the provision. 

The consequence is that if the interpretation in recital 2 of the MRR is accepted, in the 

proposed form the sustainability criteria for solid and gaseous biomass become applicable 

in the EU ETS. As becomes apparent from the examination in Section 5.1 above, the 

economic consequences of this could be major for some Member States. 

Concerning the application of the criteria in the ETS, depending on the magnitude of costs 

transferred to operators (or the impediments to Member States in reaching their renewable 

energy targets), it is not difficult to envisage an action for annulment being brought before 

the Court. If such an action was raised, the findings of this study lean towards considering 

the application of the sustainability criteria in the ETS as lacking legal justification. 
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ANNEX 

Emission data used for calculations in Section 5.1: 

Emissions from fuel combustion in EU-15 (2011), in Kt CO2. 

 
Biomass Liquid Fuels Solid Fuels Gaseous Fuels Other Fuels 

AT 23264,14 31790,61 9407,09 17469,69 1929,62 

BE 9745,59 44944,83 13331,61 31604,85 6386,89 

DK 14491,93 19199,03 12899,53 8923,41 1433,22 

FI 35343,59 23132,45 12382,53 7121,23 9313,37 

FR 53665,64 204740,14 38331,10 83457,68 8186,04 

DE 96324,04 239360,32 330349,78 152222,40 20097,42 

GR 2861,61 40375,83 41034,64 8385,82 15,83 

IE 1404,94 18166,30 8294,34 9864,30 46,27 

IT 31395,60 172799,50 61736,30 150427,77 5471,12 

LU 443,39 7649,04 191,02 2562,97 115,12 

NL 13059,05 53201,37 27397,40 76144,51 2570,26 

PT 12125,73 27293,14 8445,87 10219,23 663,97 

ES 24306,17 146678,38 50759,35 64512,45 2214,45 

SE 25709,10 31495,74 6454,92 2559,60 1647,25 

GB 21937,85 166664,61 114142,61 163199,98 2122,42 

EU15 366078,37 1227491,29 735158,08 788675,88 62213,25 

 

Source: EEA263 

 

                                                           
263 EEA, Annual European Union greenhouse gas inventory 1990–2011 and inventory report 2013. Available 
at http://www.eea.europa.eu/pressroom/publications/european-union-greenhouse-gas-inventory-2013, visited 
31.8.2013. 


