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This study examines the corporate capital gains taxa-
tion in Nordic countries, European Union and Finland. The 
main perspective is in the corporate income tax law, but 
because of the multidisciplinary subject of the corporate 
capital gains taxation, this study also has an economic per-
spective. Before analyzing the taxation itself, the basic con-
cepts for the study are introduced such as the concept of 
capital, income and capital gain. Also the tax framework 
of this study is introduced by describing the most significant 
features and issues in corporate income taxation and in 
corporate capital gains taxation.

Corporate capital gains taxation is discussed by start-
ing with Nordic countries, continuing with European Union 
member states and finally ending up with Finland. A rough 
comparative summary is created at the end of each of these 
sections. Recent changes having taken place until January 
2015 in the corporate capital gains taxation are also in-
cluded in the study. Taxation is investigated based on the 
existing tax law literature, and the analysis is fulfilled with 
the help of the selected case law.  After the international 

tax system analysis, the future options for corporate capital 
gains taxation are discussed as well as challenges related 
to the changes in the corporate income taxation such as 
correct level of harmonization so that individual countries 
still have their own fiscal policy. 

This study offers the value-added to the society in a 
couple of different ways. The study extensively analyzes 
the international corporate capital gains taxation models. 
In addition, the study not only discusses the corporate capi-
tal gains purely from the legal point of view but also has a 
strong focus on the underlying features behind the corpo-
rate capital gains taxation system: features of the good tax-
ation system, economics and competitiveness, significance 
and role of the corporate capital gains in the economics. 
The conclusions of the study are made in a concrete way, 
because a proposal for the focus of future development of 
the corporate capital gains taxation at the EU level and 
the proposal for a future corporate capital gains taxation 
model in Finland as an individual Nordic country and EU 
member state is developed.
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PREFACE

This Doctoral Thesis is the end result of my drive and motivation to fulfill my
professional skills in the finance and internal business management career. I enrolled 
to the doctoral studies of Hanken School of Economics in 2003 once having received 
the Master’s Degree in Economics and Business Administration at Helsinki School of 
Economics and Business Administration. One of the last courses in my finance Master’s 
studies increased my interest into taxation topics among finance. The course, Finance 
and Taxes, offered a cross-functional view to finance, taxes and economics. That course 
was my first thorough step towards corporate taxation.

Because of having done a decision to complete a second Master’s Degree in Helsinki
School of Technology and focus on that first, I postponed the active period of starting to 
work with the Doctoral Thesis. After having completed the Master’s Degree in 
Technology in 2007, I re-created the plans for the next forthcoming years to complete 
my Doctoral Thesis. Because of being in the growth path in my professional career in
group finance and accounting of international group companies, I only had a very 
narrow bandwidth to work with the doctoral thesis in my free time. Therefore, I needed 
to create milestones to keep up the self-discipline to gradually move the contents 
forward. The busiest years in completing the Doctoral Thesis took place in 2012–2014, 
and I am happy to myself being able to put the needed attention to studies in my free 
time.

Professor Matti Kukkonen, the supervisor of my Doctoral Thesis, offered the critical 
guidance throughout the process of the completion of the Doctoral Thesis. He not only 
had good ideas and knowledge, but also skills to systematically approach the 
wholeness. The scheduled meetings with him at Hanken School of Economics 
supported me to keep the deadlines and go ahead towards next milestones of the 
contents. Professor Matti Kukkonen also borrowed crucial related literature, when I 
had issues getting books borrowed from libraries. And best of all, the positive, 
encouraging and realistic attitude of Professor Matti Kukkonen in the position of the 
supervisor supported me to believe that I may at some day reach the Doctoral Degree. 
Professor Esko Linnakangas and Professor Jaakko Ossa offered their professional 
experience to me with the help of improvement proposals as a result of the pre-
examination.

Library of Parliament made an excellent boost to my studies by offering a research 
premise for one semester in the evenings inside the library. That was the first semester 
when I really intensively started to progress with the Doctoral Thesis. This premise
eased a lot of the practicalities with the literature storing possibility. Personnel at the 
Library of Parliament and Library of Hanken School of Economics supported me a lot 
in using electronic databases and searching specific books from libraries abroad. 
Personnel at Library of Hanken School of Economics kindly supported me in 
converting the Doctoral Thesis to the final format allowed in publishing. 

Finally, I am proud of having a family that has had creative ideas when discussing 
about the progress of Doctoral Thesis and has encouraged me to complete this journey 
in my professional career.

Helsinki 31.7.2015

Anu Torkkeli
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KEY TERMS

Acquisition cost/price

All those costs that are sacrificed until 
the asset can be used in the real income 
generation are included in the 
acquisition cost in taxation. In this 
study, acquisition cost can refer 
depending on the context in question to 
either the original acquisition cost or 
the carrying value. Acquisition price is 
mainly used to refer to the original 
acquisition cost.

Anti-abuse provision/rule

Provision/rule created in a tax system 
to tackle abuse of the capital gains 
taxation. 

Capital gain and loss

Difference between the sales price of an 
asset and book value of the asset in 
accounting.

Company

Limited liability company or any other 
corresponding company defined in the 
respective regulation related to the 
capital gains taxation.

Corporate tax rate

Synonym for corporate income tax rate

Group

Group of companies.

Lock-in effect

If the capital gains tax rate declines 
with the holding period of stock, it can 
result in a lock-in effect that hinders the 
re-allocation of capital towards more 
productive uses.

Loss carryforward rule

Rule that allows for carrying forward 
losses and deducting those from 
respective gains.

Object

In the company reorganizations refers 
to the buyer company.

Participation exemption

Tax exemption of the capital gain on a 
qualifying share participation in a 
company. The qualifying share 
participation is defined in the respective 
corporate income tax law.

Partnership

Form of enterprise driven by natural 
persons.

Related parties (and relationship)

Entities or people who has a 
relationship with the company. 
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Reorganization

Domestic or cross-border merger, 
division, transfer of assets or exchange 
of shares.

Shell company

A company that mainly owns cash and 
other liquid assets.

Subject

In the company reorganizations refers 
to the seller company.

Tax arbitrage

Artificial situation, in which the 
taxpayer tries to receive as much as 
possible monetary benefit under the 
existing taxation regulations.

Tax avoidance

An action taken by the taxpayer to avoid 
the payment of taxes.

Tax exemption

Exemption of the corporate capital 
gains tax.

Tax harmonization

Utilizing same taxation principles in 
different countries.

Trading company

A company that sells the product or 
service but does not own it.

Write-off

A reduction in the value of an asset, 
such as write-down, value depreciation, 
impairment, amortization.



iv

ABBREVIATIONS

ABL

Bekendtgørelse af lov om den 
skattemæssige behandling af gevinster 
og tab ved afståelse af aktier m.v. 
(aktieavancebeskatningsloven) (in 
English: Capital Gains Tax Act)

ACE

Allowance for corporate equity

AGCT

Act on group contribution for tax 
purposes (in Finnish: Laki 
konserniavustuksesta verotuksessa)

Art.

Artikel (in Dutch), article (in English)

AVAT

Act on the valuation of assets for tax 
purposes (in Finnish: Laki varojen 
arvostamisesta verotuksessa)

BA

Bookkeeping Act (in Finnish: 
Kirjanpitolaki, KPL)

BGBl

Bundesgesetzblatt

BHF

Bundesfinanzhof (in English: The 
Federal Fiscal Court)

BITA

Business Income Tax Act (in Finnish: 
Laki elinkeinotulon verottamisesta, 
EVL)

BKA

Bookkeeping Act (in Finnish: KPL, 
kirjanpitolaki)

BKD 

Bookkeeping decree (in Finnish: KPA, 
kirjanpitoasetus)

CA

Companies Act (in Finnish: 
Osakeyhtiölaki, OYL)

CBIT

Comprehensive business income tax

CCCTB

Proposal for a Council Directive on a 
Common Consolidated Corporate Tax 
Base 
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CFC

Controlled foreign companies

CFCA

Controlled Foreign Corporation Act

CoA

Constitution Act

DFSA

Danish Financial Statements Act

EBIT

Earnings before interest and taxes

EC

European Commission

ECJ

European Court of Justice

EEA 

European Economic Area

EFTA

European Free Trade Association

EU

European Union

EUCIT

EU-wide corporate income

FIFO 

First In, First Out

GAAP

Generally accepted accounting 
principles

GAAR

General Anti-Abuse Rules

GmbH

Gesellschaft mit beschränkter Haftung 
(in English: company with limited 
liability)

HAO

Hallinto-oikeus (in English: 
Administrative Court)

HE

Hallituksen esitys (in English: Proposal 
of the Board)
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HST

Home state taxation system 

IAS 

International Accounting Standard(s)

IFRS 

International Financial Reporting 
Standard(s)

IL

Inkomstskattelag (in English: Income 
Tax Act)

IRAP

Imposta regionale sulle attività 
produttive (in English: regional tax on 
productive activities)

IRES

Imposta sul reddito delle società (in 
English: corporate income tax)

ITA

Income Tax Act (in Finnish: 
Tuloverolaki, TVL)

KGL

Kursgevinstloven (in English: Capital 
Gains Act)

KHO 

Korkein hallinto-oikeus (English: 
Supreme Administrative Court)

KILA 

Kirjanpitolautakunta (English: 
Accounting Board)

KKunA

Asetus kunnallishallituksesta 
kaupungissa 1873 (in English: Decree 
on the municipal government in a 
town)

KM

Komiteanmietintö (in English: 
Committee Report)

KStG

Körperschaftsteuergesetz (in English: 
Corporate Income Tax Act)

KVL 

Keskusverolautakunta (English: Central 
Tax Board)

L

Lög um tekjuskatt (in English: Income 
Tax Act)

LIFO 

Last In, First Out
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LO

Lääninoikeus (in English: County 
Court)

MKunA

Asetus maalaiskuntain 
kunnallishallinnosta 1898 (in English: 
Decree on the municipal administration 
in a parish)

MNE

Multinational enterprise

NOU

Norsk offentlig utredning 

OECD

Organization for Economic Cooperation 
and Development

Ot.prp

Odelstingsproposisjoner (in English: 
proposal for a law)

RÅ

Regeringsrättens årsbok (in English: 
yearbook of The Supreme 
Administrative Court)

SE

Societas Europaea

SL

Skatteloven (in English: Tax Act)

SNA

System of National Accounts 

SOU

Statens offentliga utredningar

SRN

Skatterättsnämnden (in English: Tax 
Board)

St. Meld

Meldingar til Stortinget (in English: 
Proposals to Parliament)

TFEU 

Treaty on the Functioning of the 
European Union

TCA

Tax Credit Act (annulled) (in Finnish: 
Laki yhtiöveron hyvityksestä,YHL 
(kumottu))

TOL

Tulo- ja omaisuusverolaki 888/1943 (in 
English: Income and Property Tax Act)
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TPA

Tax Procedure Act (in Finnish: Laki 
verotusmenettelystä)

UK

United Kingdom

UmwStG

Umwandlungssteuergesetz (in English: 
Reorganization Tax Act)

UntStFG

Unternehmensteuerfort-
entwicklungsgesetz

VATA

Value Added Tax Act (in Finnish: 
Arvonlisäverolaki)

VaVm

Valtiovarainvaliokunnan mietintö

VeroH

Varohallitus / verohallinto (in English: 
Tax Administration)

VM

Valtiovarainministeriö (in English: 
Ministry of Finance)

VN

Valtioneuvosto (in English: Finnish 
Government)

WTA

Wealth Tax Act (in Finnish: 
Varallisuusverolaki, VVL)
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1

1 INTRODUCTION

1.1 Subject and scope of the study

This study examines corporate capital gains taxation, which has been one of the most 
discussed topics in the corporate income taxation area during the last couple of years. 
Corporate capital gains taxation is not either a straightforward subject in the corporate 
income taxation area1, and it widely touches the different aspects of the determination 
of the tax2. The subject of this study has been limited to focus only the alienations made 
by limited liability companies or other corresponding companies defined in the 
Business Income Tax Act. The limitation of the subject of the study to the limited 
liability companies can be justified with the fact that limited liability companies are the 
most common company type in Finland measured by the number of companies and the 
scope of the business3. In addition, the basic principles of the limited liabilities are very 
old4. However, the term community is also used in the study whenever the discussion 
in question is related to the taxation of communities overall. The term community 
includes limited liability companies, cooperatives and other communities. Because of 
the significance of the European Union and cross-country competition in the 
international trade, this subject does not only focus to Finland geographically but also 
to Nordic and European Union countries. In addition to individual country-specific 
corporate capital gains taxation regulations, this study examines the cross-border 
taxation aspects with the help of the OECD Model Convention, tax treaties and EU 
directives. The subject of this study can be summarized to the following research 
question: How should the corporate capital gains taxation system be developed in the 
future and what could be a future corporate capital gains taxation model? By 
investigating this the study will also identify the interrelationship of the corporate 
capital gains taxation models between the different governing bodies: EU, OECD and 
individual countries and their potential for a future corporate capital gains taxation 
model.

The scope of the alienation in this study is complete in the area of corporate income 
taxation. The scope of the study covers all type of business-related alienations by 
companies such as individual intangible and tangible assets, subsidiaries as whole 
companies, alienations as separate business transactions and alienations as 
reorganizations. Alienations as reorganizations creates a linkage to regulations related 
to mergers and acquisitions, and brings up the discussion topic on the continuity 
principle applied. The majority of the discussion is in the alienation of shares, because 
of the share being as a requirement for the tax exemption regulations in the most of the 
tax exemption models in the European Union. Taxation of the capital gains and losses 
are examined also from the viewpoint of features of a good taxation system, not only 

1 The key issues in the corporate capital gains taxation are related to taxing the correct taxpayer, in the 
existence of the correct justifications, on the correct sales price and in the current fiscal year. See 
Linnakangas 1995, 315.
2 There are issues related to allocation, scope, valuation and periodicity related to the taxation. See Aalto 
1988, 18–19; Kukkonen 2007a, 48–49; Kukkonen 2007c, 107–108; Tikka 1972, 40.
3 The size, business and the ownership structure of the limited liability companies vary. Traditionally the 
business started in the form of a partnership has been later started to be done in the form of a limited 
liability company. This indicates that the majority of the limited liability companies have been established 
with the minimum share capital allowed by the Companies Act. At the same time the biggest companies are 
limited liability companies. Villa 2013, 34. See HE 89/1996 vp, 1–2.
4 The basics of the form of the limited liability company date back to 1600s to Netherlands, France, 
England and Sweden. Villa 2013, 32. See Caselius – Heikkonen – Huttunen 1964, 1; Heikonen 1948, 4.
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purely from the regulations perspective. For example the symmetry principle plays a 
significant role. Because of the symmetry principle, the capital gains and losses are 
treated symmetrically in the taxation in the Business Income Tax Act but also in this 
study so that those both are investigated.  The scope of the examination of the 
corporate capital gains taxation in individual Nordic and EU countries follows the same 
approach, because after examining the basic facts of the corporate income taxation, 
corporate capital gains taxation model and its recent development trends5, the 
corporate capital gains tax exemption model is thoroughly examined. The reason for 
the thorough examination especially in the subject area of the exemption is that the 
most of the complexities and defects arise from the regulations related to the tax 
exemption and therefore that discussion creates a good starting point for developing a 
future corporate capital gains taxation model at the end of this study.

The corporate capital gains taxation model of the majority of the European Union 
countries are examined as of the year-end 2014. Also the possible changes enacted as of 
January 1 2015 in the corporate capital gains taxation models are briefly discussed. The 
focus countries – Estonia, Germany, Netherlands, United Kingdom – have been 
selected because of either their significance in international trade or because of their 
unique corporate capital gains taxation model. The corporate capital gains taxation 
models of all of these countries have also been considered in the Proposal of the Board6

for the corporate capital gains taxation renewal in Finland in the year 2004. The level 
of detail of the other Nordic countries and the European Union focus countries does not 
reach that of the level of detail of Finland. That can be justified with the limitations of 
the availability of material and time, because the study is executed physically in 
Finland. The remaining corporate capital gains taxation models of the European Union 
countries other than those of the focus countries are included into an appendix of the 
study. The reason for this is that those models are discussed on a summarized level, 
which means that the main target is to find out the key features of the corporate capital 
gains taxation models in those countries. For Nordic and European Union countries not 
only the corporate capital gains taxation model itself is discussed, but also the 
development of the corporate capital gains taxation model. This is done to ensure the 
understanding of the driving factors in the latest corporate capital gains taxation 
renewals. This information is used as a means for reflection when developing a 
proposal for a future corporate capital gains taxation model. Developing a concrete 
proposal based on one of the corporate capital gains taxation regulation of one of the 
countries included in the study is more useful for the society instead of only leaving the 
development discussion on an abstract level. Also, the proposal is done in that way 
because it is concluded in the study that it will be challenging to develop a fully 
harmonized corporate capital gains taxation model throughout all the Nordic and EU 
countries. 

In addition of being an internationally comparative study, the main interpretation 
issues in the tax exemption area in the Finnish corporate capital gains taxation are 
discussed until the preface day of July 31st 2015. This is important for identifying the 
main issues in the current corporate capital gains taxation model and therefore creating 
the background information for the criteria for the future corporate capital gains 
taxation model development. The discussion of the main interpretation issues in the tax 
exemption area in the Finnish corporate capital gains taxation are supported with the 
selected cases in the case law. Because the interpretation issues are in the scope of this 

5 Without discussing the historical background of the legislation it is not possible to understand the current 
legislation and its reasoning. See Myrsky 2003, 278; Myrsky 2007a. 
6 HE 92/2004, 16–19.
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study, it leads into the situations in which non- limited liability companies as a seller 
can be referred, such as a holding company owned by private persons. The different 
types of holding companies are not examined as such. Instead, the holding companies 
are only approached at the relevant level of detail from the viewpoint of the corporate 
capital gains taxation. In addition, such corporate income taxation features are 
discussed that have occurred because of the application of neutrality as a feature of a 
good taxation system. Because of the transfer to the participation exemption7 after the 
corporate tax renewal of the year 2004, the taxation of certain items needed to be 
adapted so that the taxation of those items is neutral with the taxation of the alienation 
of shares or the definition of the relationship was aligned with that of the participation 
exemption regulations. These items consider non-deductibility of the write-offs8 of 
fixed asset shares, deductibility of final losses, tax treatment of the dissolution gain and 
loss and non-deductibility of certain other items such as group aids.

This study is not only important from the corporate taxation and economics 
perspective, but it also triggers the discussion in the area of transactions at a group 
level. Even though the alienations are discussed thoroughly from alienations of 
individual assets to subsidiaries, the majority of the discussion of this study is such that 
has the viewpoint of a group in the background. Therefore, the concept of the 
relationship9 is in the scope when relevant from the corporate capital gains taxation 
perspective. The focus is in the taxation of the corporate capital gains of the seller 
company (subject). The buyer company (object) is covered only from the viewpoint of 
fulfilling the requirements expected to comply the regulations on tax exemption. 
Therefore the taxation of the object company is not examined as such. The concept of 
the participation exemption is used in this study to refer to tax exemption of corporate 
capital gains. Even though tax exemption of dividends may be related to tax exemption 
of corporate capital gains, the scope of this study does not cover taxation of dividends10.
However, in the relevant situations for completing the discussion on the corporate 
capital gains taxation, references are made to double taxation11 and chain taxation12. In 
addition, even though the main focus of the study is not on the tax avoidance13, tax 
avoidance is discussed because many of the corporate capital gains taxation regulations 
have aimed for reducing the tax avoidance situations. 

7 Participation exemption refers to tax exemption of the capital gain on a qualifying share participation in a 
company. The qualifying share participation is defined in the respective corporate income tax law. See also 
Keskitalo 2012, 55–60.
8 The term ’write-off’ is used in this study to refer to write-off, write-down, value depreciation, 
amortization and impairment.
9 On the principle of separation in taxation and on the relationship, see Halmesmäki 1986, 319; Immonen 
2005, 9–10; Ranta-Lassila 2002, 172.
10 See Eicke 2009, 48 and Keskitalo 2012, 59 – 60 about the discussion on the terms participation 
exemption and tax exemption.
11 Double taxation means that profits and payments taxable on the corporate level are also subject to 
personal income tax at the shareholder level.
12 If the profit would be taxed in several entities before the profit is paid to a natural person, the profit 
would be taxed many times and that is called chain taxation. See Niskakangas 2014, 11.
13 Tax avoidance refers to an action taken by the taxpayer to avoid the payment of taxes. For more 
information, see Tax Procedure Act (TPA) 28 §.
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1.2 Research methods and approach

This is a legal study and belongs to the comparative and material tax law14. The reason 
why this study belongs primarily to comparative tax law is that the corporate capital 
gains taxation regulations are compared between Nordic and EU countries and 
conclusions are made based on the findings of the comparison. However, in order to 
use this comparative method15 in a structured manner, the legal doctrine16 is also used 
as another research method17. The legal doctrine is used to clarify the contents of the 
current corporate capital gains taxation model in each individual Nordic and EU 
country as well as corporate capital gains taxation model at the EU and OECD level. 
Both the systematization of the legislative material18 and the interpretation of the legal 
norms are used as the research methods. The aim of using the comparative method is 
to make remarks on what should be more in the focus of the development of the 
corporate capital gains taxation system especially from the viewpoint of the features of 
the good taxation system, which possible future corporate capital gains taxation models 
are identified and whether these new models could be utilized as such.

This study has more focus in economic aspects than most of the legal studies, because 
this study also positions corporate capital gains in a wider context in the international 
economics. The concepts of capital and income are also discussed. This is purely an 
economic discussion which eases to position the concept of the corporate capital gain 
and corporate capital gains taxation in the global economics. The economic aspect is 
also supported by thoroughly examining the features of the good taxation system, 
which is needed in order to be able to analyze the current corporate capital gains 
taxation models in light of making a proposal for a future corporate capital gains 
taxation model. This study is also related tax policy19, because the target of the study is 

14 The material tax law includes those regulations that define the tax liability, determination of the tax 
object and calculation of the tax. The tax law that is not material is formal tax law. See Myrsky – Ossa 
2008, 16–17; Myrsky – Linnakangas 2007, 13.
15 Such solutions of the domestic legal order that seem natural and foregone conclusions can be re-analyzed 
and criticized, and their strengths and weaknesses can be identified. The biggest asset of the comparative 
method is the deep understanding of the own legal system. See Husa 1998, 13–14, 18, 38; Knuutinen 2009, 
4; Malmgrén 2008, 27; Marian 2010; Mähönen 2001, 46; Tikka 1983d, 1084; Thuronyi 2003, 1, 60; 
Wiman 2005, 506; Äimä 2009, 17–21.
16 The legal doctrine is the most common research approach in the area of law when quantitatively 
measured. The aim of the legal doctrine is to clarify the contents of the tax law and to systematize the 
current legislation. The main methods used in the legal doctrine are the systematization of the legislative 
material and interpretation of individual legal norms, which form significance to the law. The 
systematization can be considered as the theoretical dimension of the legal doctrine and the clarification of 
the individual legal norms as the interpretation and practical dimension. See Aarnio 1997, 36–37; 
Andersson 1962, 1–2; Peczenik 1980, 9.
17 Approaches used in the legal studies are for example comparative law, legal doctrine, legal history and 
legal sociology. See Aarnio 1997, 36–37.
18 In the systematization of the legislative material, the legal doctrine approaches to the general doctrines 
of the taxation that are independent from the time and location and that influence in the background of the 
tax legislation, which means the relationship between the legal order and the rest of the society. In 
addition, a legal study should make the used legal material more easily understandable. A bridge is being 
built between the contents of the legal material and the target of the study. That bridge is not available as 
such by reading the legal source material. The systematization of the legal material can also be seen 
reducing the contradictions of the legal material. See Aarnio 1977, 266–282; Aarnio 1982, 22; Häyhä 1997, 
19; Myrsky – Ossa 2008, 28; Määttä 2007, 10–13; Tolonen 2003, 15–16.
19 The tax policy perspective in the legal study means investigating the tax legislation as a changing 
phenomenon. The tax policy approach includes the aim of analyzing the differences of the existing 
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to analyze the options for the future development of the corporate capital gains taxation 
and also to make a proposal for a future corporate capital gains taxation model.

The approach of this study is that the focus of discussion proceeds from more extensive 
viewpoint to the more limited viewpoint from the start to the end of the study. Because 
of the subject of the study in the area of capital gains, the basic concepts are discussed 
in the chapter 2. First the concept of capital is discussed. Capital is analyzed from the 
viewpoints of an asset, capital flow and investment. Because of the capital gain as a 
concept is including the concept of gain, next the different aspects of income are 
discussed. This discussion focuses on different concepts and theories of income, 
concept of income in accounting and difference between the concept of gain and 
income. Finally the concept of capital income is examined. These discussions on 
income, gain and capital gain are mostly economic and therefore create an important 
base for this study. The chapter 3 builds a bridge between the pure economic and pure 
legal perspectives. Therefore, the aim of the chapter 3 is to create the baseline for the 
more detailed regulation-based discussions of the next chapters. Features of the good 
tax system are examined, because that eases to analyze the current corporate capital 
gains taxation models in the remaining chapters of the study and also to create a 
proposal for the future corporate capital gains taxation model. In addition, the basic 
issues in taxation of corporate capital gains taxation are discussed. That discussion 
could even be more extensive, but because of the limited scope of the study, there is an 
opportunity to focus in future studies to these fundamental corporate capital gains 
taxation issues still more thoroughly. In the chapter 3, the tax framework for this study 
is set up from the corporate capital gains taxation point of view. 

After the fundamental concepts and theories have been discussed in the chapter 3, the 
international approach of the corporate capital gains taxation is examined in the 
chapter 4, 5 and 6. In the chapter 4, corporate capital gains taxation at the EU and 
OECD level is discussed. The EU-wide corporate capital gains taxation regulations are 
approached from the perspectives of free movement of capital, taxation of transfer asset 
and reorganizations. The OECD-wide corporate capital gains taxation regulations are 
approached from the OECD Model Convention point of view. To complete the 
discussion thoroughly, the relationship between the EU tax law, tax treaties and 
domestic law is examined. The chapter 4 therefore creates a significant baseline for the 
regulatory framework in the current corporate capital gains taxation legal environment.

Because the overall regulatory environment is examined in the chapter 4, the corporate 
taxation models of individual Nordic and European Union countries are examined in 
the chapter 5 and 6. The chapter 5 focuses on examining the corporate capital gains 
taxation models of Nordic countries. The Finnish corporate capital gains taxation 
model is not discussed in this chapter, because that is discussed separately later in this 
study. This approach has been selected, because even though the approach of this study 
is international, it must be recognized that because of the country of origin of 
conducting this study, Finland is excluded from the chapters having an international 
viewpoint. The corporate capital gains taxation models of the Nordic countries are 
discussed in an alphabetical order. For all the Nordic countries the approach of the 
discussion is similar with each other. First the generic view of the corporate capital 
gains taxation model is discussed including the development of the corporate capital 
gains taxation model. The development trends are examined until the beginning of the 

legislation and the best possible reachable legislation, based on which justified proposals for changing the 
legislation are done. However, for implementing the proposals there are political limitations. See Myrsky –
Ossa 2008, 28.
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2000s20. After that the tax exemption regulations are discussed. Because Iceland is not 
having any specific features for corporate capital gains taxation, its taxation model is 
discussed quite shortly. On the other hand, because Sweden has been pretty much as 
trendsetter for also the Finnish corporate capital gains taxation renewal in the year 
2004, the Swedish corporate capital gains taxation model is discussed most extensively 
among the Nordic countries21. For Sweden also trading, shell companies and close 
companies are discussed from the corporate capital gains taxation perspective as 
special items. 

In the chapter 6 the corporate capital gains taxation models of the couple of selected 
European Union countries are examined in an alphabetical order. In the previous 
chapter the selection of these specific member states was justified as well as stated that 
the selected countries are also called focus countries among the European Union 
member states. For all these focus countries, Estonia, Germany, Netherlands and 
United Kingdom, the approach is similar to that for Nordic countries in the chapter 5. 
First the generic view of the corporate capital gains taxation model is discussed 
including the development of the corporate capital gains taxation model. After that the 
tax exemption regulations are discussed. The discussion on the corporate capital gains 
taxation models of the other European Union member states have been included in the 
appendix of this study, because as already stated in the previous chapter, the models of 
these remaining member states are discussed at such a summarized level, that it has 
been more reasonable to include that discussion in the appendix. The purpose of the 
appendix is to examine such fundamental information that will make it possible to 
conclude the corporate capital gains taxation models used in those member states. That 
discussion excludes the discussion on the recent development of the corporate capital 
gains taxation models and also the possible identified issues in those models. 
Therefore, those models included in the appendix will not pay as significant role for the 
creation of the future corporate capital gains taxation model as the focus countries. It 
should be noticed that the summary of the chapter 6 is special compared to the 
summaries of the previous chapters of this study in the sense that the summary also 
includes the conclusions on the corporate capital gains taxation models examined in 
the appendix, not in the chapter 6 itself. 

The chapter 7 focuses of corporate capital gains taxation in Finland except tax 
exemption that is discussed separately in the chapter 8. First different types of 
reorganizations as well as the taxation of the reorganizations are discussed. The 
calculation of the capital gain is discussed by defining the concept of the acquisition 
cost and the sales price. Also the carrying forward of the sales price and over- and 
underpriced substance sales are discussed. The focus of this section differs from the 
chapter 2, because the focus of the chapter 2 is more in building a theoretical 
framework for the concept of the capital gain, whereas the focus of the chapter 7 is 
examining the capital gains taxation based on the regulation of the Business Income 
Tax Act. After the discussion on the calculation of the capital gain, internal sale of 
assets and balance of the company situations are examined. The third main subject area 
of the chapter 7 is the deduction of capital losses. Basic deduction principles, 
carryforward of the old losses and losses on the share in a partnership are discussed. 
Tax exemption on the corporate capital gains is discussed thoroughly in the chapter 8. 
The chapter has been organized in a structured manner to subject and object 
requirements and thereafter to special items. In the subject requirements requirement 

20 The tax law has been dynamic including changes arising from economic conditions and international 
tax-political environment. See Tikka 2001b, 166; Torkkel 2007, 38.
21 HE 92/2004, 28.
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of the business operation, form of company and domicile are discussed. In the object 
requirements the requirement of the share as an asset type, business source of income 
and fixed assets are discussed. In addition, the limitation regarding the real estate and 
other corresponding companies, requirement of the ownership share and company type 
are discussed. There are also special smaller items that are examined in this chapter. 
These include adjustments to the tax-exempt capital gains, tax treatment of the 
acquisition cost and non-deductibility of capital losses, deductibility and non-
deductibility of certain items, and dissolution gains and losses. The level of detail of the 
chapter 7 and 8 are much more accurate than that of the Nordic and European Union 
countries as justified earlier in this chapter. The discussion of the chapter 8 has been 
completed with the most explanatory or the most recent related cases from the case 
law. 

The aim of the chapter 9 is both to summarize the contents of the whole study but most 
importantly to examine the options for the corporate capital gains taxation 
development. The discussion is structured by starting from the more generic items and 
going to more detailed items from the corporate income taxation regulations 
perspective. First, the significance of the corporate capital gains taxation is discussed 
and the chapter 2 and 3 are summarized. Second, the taxation models of the Nordic and 
EU countries are discussed and summarized based on the chapter 5 and 6. Third, the 
corporate capital gains taxation harmonization is discussed from the EU and OECD 
perspective. This section also summarizes the chapter 4. Also alternative corporate 
capital gains taxation models are discussed. Current Finnish corporate capital gains 
taxation model is discussed by summarizing the chapter 7 and 8. Finally, a proposal for 
a future corporate capital gains taxation model is created. The proposal is based on the 
identified weaknesses in the current Finnish corporate capital gains taxation and the 
strengths found in the Nordic and European Union corporate capital gains taxation 
models. Also the EU and OECD level corporate capital gains taxation model are utilized 
in developing the future corporate capital gains taxation model. First the model is 
discussed on an overall level, but because this study is examining in the most detailed 
level the Business Income Tax Act in Finland, therefore the proposal is finally written 
by utilizing the current corporate capital gains taxation regulation of the Business 
Income Tax Act as the starting point and highlighting how that would be changed based 
on the proposal. After the discussion on the future model, final remarks are discussed. 
The focus of the final remarks is in the significance of the corporate capital gains 
taxation in the economics, trends in corporate capital gains taxation renewals and 
development of the corporate capital gains taxation in the future. 

1.3 Previous studies and references

Law is the primary reference used in this study22. The Business Income Tax Act and 
corresponding acts in the Nordic and European Union countries are the main 
regulations under the review of this study. These regulations are only discussed in the 
degree needed to investigate the corporate capital gains taxation model in the 
individual countries. In relevant situations also Bookkeeping Act, Companies Act and 
Income Tax Act are discussed. The significance of the Bookkeeping Act for this study 
lays in the cost accounting rules discussed in defining  the acquisition cost and in rules 

22 For more discussion on using law as the source material in legal studies see Aarnio 1982, 94–99; Aarnio 
1989, 220–221; Hautamäki 2002, 33–35; Klami 1997, 156; Knuutinen 2009, 157–166; Laakso 1990, 64–
76; Lehrberg 2006, 90–95; Myrsky 2002, 17, 21–27; Myrsky 2004; Myrsky 2005a; Myrsky – Ossa 2008, 
21; Mähönen 2001, 35; Mähönen – Villa 2009, 61–63; Siltala 2003, 199–204; Tikka 1982b, 272–273; 
Tolonen 2003, 22–23, 35–50; Wikström 1997a, 330; Wikström 2003.



8

related to timing differences in carrying forward of old losses. In connection of 
discussing reorganizations, calculation of capital gains, tax avoidance and tax 
exemption the aspects of the Companies Act are touched on. The role of the Income Tax 
Act arises when discussing about the scope of the Business Income Tax Act and Income 
Tax Act in the alienations made by companies. For investigating the European Union 
level corporate capital gains taxation regulations, the Parent-Subsidiary Directive plays 
the most significant role. The Merger Directive23 is discussed most from the perspective 
of reorganizations. The proposal for a Council Directive on a Common Consolidated 
Corporate Tax Base (CCCTB) creates the basis for discussing the harmonization of 
corporate capital gains taxation in the European Union. The OECD Model Convention 
and the related tax treaties are discussed in order to examine the relationship between 
the EU-level regulations, country-specific regulations, OECD regulations and cross-
country tax treaties. In this way it is possible to get a complete picture about the 
corporate capital gains taxation system in the Nordic and European Union countries. 
Also a couple of other acts are referred in the relevant situations, but they are only 
referred, because otherwise the subject of the corporate capital gains taxation would 
not become so clear in those situations. These acts are Bookkeeping Decree, Act on 
Group Contribution for Tax Purposes, Act on the Valuation of Assets for Tax Purposes, 
Tax Procedure Act, Controlled Foreign Corporation Act, and Tax Credit Act (repealed).

As stated in the chapter 1.1, the discussion of the main interpretation issues in the tax 
exemption area in the Finnish corporate capital gains taxation are supported with the 
selected precedents in the case law. These are used to illustrate practically the approach 
of the application of a certain regulation24. There are several precedents used as 
references in this study. However, for the significant issues in the area of corporate 
capital gains taxation in Finland a summary has been written on a precedent to 
illustrate how the issue has been treated in the case law. A couple of precedents are 
analyzed in this way in this study what comes to the precedents in the year 2010–2014. 
To support the interpretation and systematization of the corporate capital gains 
taxation model, also the preparatory legislative material is used25. In addition to the 
acts, precedents and preparatory legislative material, legal literature26 is used as source
material in this study. 

This study is more exhaustive than the previous studies in the area of the corporate 
capital gains taxation. Keskitalo27 focuses on examining only the tax-exempt corporate 
capital gains and alienations of shares, not any other assets28. The research approach in 
Keskitalo’s study is narrower than in this study. Keskitalo states that the economic 

23 On July 23 1990 the Council adopted Directive 90/434/EEC on a common system of taxation applicable 
to mergers, divisions, transfers of assets and exchanges of shares concerning companies of different 
Member States, which is called the Merger Directive. See chapter 4.2.5 of this study.
24 For more discussion on the significance of the precedents (such as those of KHO, KVL and hallinto-
oikeus) in the taxation see Honkavaara L 1985, 298; Häyhä 1997, 18; Järvenoja 2008, 384; Keskitalo 2012, 
69–71; Myrsky 1991; Myrsky 2002, 35; Myrsky 2007d, 805, 854, 857; Myrsky 2011a, 53–54, 199–205; 
Myrsky 2011c, 246–247, 250; Myrsky – Ossa 2008, 25–26; Niskakangas 2007, 12; Pusa 1983, 119; Tikka 
1977b, VII/1; Tikka 1982b, 276–277; Tikka 1987, 2; Tolonen 2003, 14–15; Torkkel 2011, 38; Wikström 
1979, 111. 
25 Preparatory legislative material has always been used in the studies under the legal doctrine, because 
with the help of that material it is possible to argue for and against different interpretation approaches. See 
Voipio 1979, 31.
26 For more information about the significance of the legal literature as the source see Myrsky 2011a, 49–
51; Myrsky – Ossa 2008, 26–27.
27 Keskitalo 2012. 
28 Keskitalo 2012, 42.
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viewpoint is only touched on shortly29. Instead of having the main research question in 
developing a proposal for a future corporate capital gains taxation model, Keskitalo 
formulates the representation of the current corporate capital gains taxation model and 
the related tax avoidance issues as the research question of the study30. Keskitalo has 
the main focus in the tax-exempt corporate capital gains in the Finnish corporate 
capital gains taxation model and on the related issues. Keskitalo does not produce a 
complete corporate capital gains taxation model as a proposal for the future. Instead, 
he proposes and highlights individual features to be used in the future especially based 
on the Swedish corporate capital gains taxation model. Keskitalo has strongly selected 
Sweden as the trendsetter for the future corporate capital gains taxation model. 
Keskitalo justifies the big focus allocated to the Sweden’s corporate capital gains 
taxation model with the fact that Sweden has traditionally been a significant 
comparison country in the Finnish legal studies and the Finnish corporate capital gains 
tax renewal in the year 2004 was mostly based on the principles used in Sweden31.
Therefore, Keskitalo follows quite strictly the approach used in the previous legal 
studies in Finland. 

Keskitalo’s study is also having a narrower perspective in the international approach 
than this study. Keskitalo states that the main purpose of using the comparative 
method is to verify the existence of the tax base convergence and to focus on the 
common features and legislative models of the different countries32. Keskitalo has even 
named the chapter of the comparison countries so that it indicates that it is only 
analyzed, whether the Finnish corporate capital gains taxation model is compatible 
with those models of the comparison countries. This is supported with the fact that 
Keskitalo does not summarize the findings in the chapter investigating the comparison 
countries. Keskitalo also states that the comparative method is only used in the extent 
that it is supporting the analysis of the Finnish law33. Therefore, the focus of the 
Keskitalo’s study is on the tax base convergence and Finnish corporate capital gains 
taxation. The purpose is to find out why Finland was ending up with the corporate 
capital gains tax exemption34. In that sense Keskitalo’s study is backwards-looking. 
Seemingly Keskitalo’s aim in focusing on the findings on the tax base convergence is in 
understanding the features common with the Finnish corporate capital gains tax model. 
However, the reason for that focus is not clearly justified35. Also, what comes to the 
common features and legislative models of the different countries, Keskitalo is only 
focusing on the tax exemption models, not to the corporate capital gains taxation 
models generally36.

In addition, Keskitalo’s scope of the countries under the comparative analysis is 
narrower than in this study. Keskitalo has only a couple of the EU member states in the 
scope of the study. He justifies the selection of the countries with the Proposal of the 
Board for the corporate capital gains taxation renewal in the year 200437. As explained 
earlier in this chapter, this study covers all the Nordic and EU countries, and this study 
does not only examine these countries in order to support the examination of the 
Finnish corporate capital gains taxation model. The level of detail of the comparison of 

29 Keskitalo 2012, 41, 44.
30 Keskitalo 2012, 40.
31 Keskitalo 2012, 52.
32 Keskitalo 2012, 48, 257.
33 Keskitalo 2012, 49.
34 Keskitalo 2012, 65.
35 See Keskitalo 2012, 257.
36 Keskitalo 2012, 49.
37 Keskitalo 2012, 52. See HE 92/2004, 16–19.



10

the corporate capital gains taxation models in the comparison countries are at the same 
summarized level for all the countries covered in the Keskitalo’s study as for the 
countries included in the summary of this study. The tax exemption of the EU member 
states has been compared also in the other legal literature than in Keskitalo’s study, but 
the comparison has been superficial38. Leegaard has compared the corporate capital 
gains taxation in the Nordic countries39. Eicke has had an international approach by 
comparing the taxation of the holding companies40.

Thus, it can be identified the following value-added that this study is bringing to the 
society compared to Keskitalo’s study:

1) Extensive international analysis of the corporate capital gains taxation models, the 
focus of which is not only to support the examination of the Finnish corporate 
capital gains taxation model

2) Strong focus on the underlying features behind the corporate capital gains taxation 
system: features of the good taxation system, economics and competitiveness, 
significance and role of the corporate capital gains in the economics

3) Proposal for the focus of future development of the corporate capital gains taxation 
at the EU level and the proposal for a future corporate capital gains taxation model 
in Finland as an individual Nordic country and EU member state

4) Complete spectrum of the corporate capital gains taxation of the limited liability 
companies in the scope, not only tax exemption.

The other legal literature worth mentioning as the reference for examining the Finnish 
corporate capital gains taxation in Finland are Elinkeinoverolaki käytännössä 
(Kukkonen – Walden 2015), PK-yrityksen verosuunnittelu (Kukkonen – Walden 2014), 
Pienosakeyhtiön ja sen osakkaan tuloverotus (Kukkonen 2010), Yritysverotus I-II 
(Tikka – Nykänen – Juusela – Viitala), Elinkeinoverolain kommentaari (Andersson –
Penttilä 2014), Elinkeinotulon verotus (Myrsky – Malmgrén 2014), Konsernituki osana 
elinkeinotulon verotusta (Hellberg 2013) and Tappiontasaus tuloverotuksessa (Nuotio 
2012). Also the articles of the most recent Verotus journal have been used as a 
reference. In discussing the taxation and types of the corporate reorganizations, the 
most relevant references are Kasvuyrityksen kansainvälinen tuloverotus (Äimä –
Kujanpää 2013), EU-vero-oikeus: välitön verotus (Helminen 2012), EU-oikeudelliset 
näkökohdat elinkeinoverolain yritysjärjestelysäännösten tulkinnassa (Penttilä 2012), 
European tax law (Terra – Wattel 2012), Yritysjärjestelyt (Immonen 2011), 
Yritysjärjestelyjen käsikirja: kirjanpito, verotus ja yhtiöoikeus (Honkamäki – Pennanen 
2010) and Yritysjärjestelyjen verotus (Järvenoja 2007).

For the theoretical framework of the study regarding the concept of the capital, income 
and capital gain in the chapter 2, Taxation of Investment Derivatives (Laukkanen 
2007), Muoto ja sisältö vero-oikeudessa (Knuutinen 2009), Osakeyhtiön myynnin 
verotus (Kukkonen 1994), Corporate/Shareholder Income Taxation and Allocating 
Taxing Rights between Countries (Harris 1996) and Yrityksen luovutusvoittojen 
verotus (Kukkonen 2007) are the most significant references. For the theoretical 
framework of the taxation of the capital gains, in addition to the already stated 
references it is worth mentioning Finnish International Taxation (Helminen 2013a) 

38 Keskitalo 2012, 50.
39 Leegaard 2007a; Leegaard 2007b.
40 Eicke 2009.
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and Konsernit ja verotuksen neutraalisuus (Ranta-Lassila 2002). Double taxation, tax 
treaties, treaty shopping and the European Community (Panayi 2007) and Corporate 
Income Taxation in Europe (Lang – Pistone – Schuch – Staringer – Storck 2013) in 
addition to the already stated Finnish International Taxation (Helminen 2013a) are the 
main legal literature used as a reference when discussing on the corporate capital gains 
taxation at the level of the EU in the chapter 4. Model Tax Convention on Income and 
on Capital (OECD 2014), Taxation of Capital Gains under the OECD Model Convention 
with Special Regard to Immovable Property (Simontacchi 2007) and OECD 
Commentaries under the Vienna Rules (Nieminen 2014) are the most significant legal 
literature when analyzing the corporate capital gains taxation at the OECD level in the 
chapter 4. 

In discussing the corporate capital gains taxation in Denmark, Iceland, Norway and 
Sweden in the chapter 5, in addition to the relevant regulations of the law the most 
recent literature and reports are used. Here it is worth mentioning the most relevant 
literature used. For Denmark, the most recent literature used are Selskabsskatteret 
2013/14 (Werlauff 2013), Aktieavancebeskattning (Banner-Voigt – Underbjerg Poulsen 
2013) and Lærebog om indkomstskat (Michelsen – Askholt – Bolander – Engsig –
Madsen 2011). As stated in the introduction of the chapter 5, the corporate capital gains 
taxation model of Iceland does not have a lot of specific features, which is making the 
discussion more straightforward and short compared to other Nordic countries. 
Therefore, the number of references used is smaller and the quality of the references is 
lower than for other Nordic countries. The main references used are Worldwide 
corporate tax guide 2014 (Ernst & Young 2014 (2)), 2012 Worldwide Corporate Tax 
Guide (Ernst & Young 2012 (2)) and Iceland – the new corporate tax regime 
(Valdimarsson, Gardar 2009). For Norway, the most significant references used are 
Skatterett for næringsdrivende (Brudvik 2014), Lærebok i skaterett (Zimmer 2014), 
Fusjon og fisjon – Skatt, regnskap, selskapsrett (Aamelfot – Bjørken – Bjørnslett –
Jacobsen – Johansen – Wilter 2013), Innføring i skatterett 2013–2014 (Fallan 2013), 
Aktuell bedriftsbeskatning (Gjems-Onstad – Folkvord 2013) and Bedriftsskatterett 
(Skaar – Kildal 2012). In discussing the corporate capital gains taxation in Sweden, the 
most relevant refences are Bokslut och deklaration A-Ö – Sambandet mellan 
redovisning och beskattning (Brockert – Nilsson 2014), Enskild firma – Skatt, 
deklaration, ekonomi, juridik (Lundén 2014), Inkomstskattelagen – En Kommentar, 
Del 1–2 (Andersson – Saldén-Enérus – Tivéus 2013), Redovisning 2 – Redovisning och 
beskattning (Andersson – Ekström – Gabrielsson – Jansson – Tengling 2013), Praktisk 
beskattningsrätt – Lärobok i inkomstbeskattning (Eriksson 2013) and Inkomstskatt, 
del 1–2 – En läro- och handbok i skatterätt (Lodin – Lindencrona – Melz – Silfverberg 
– Simon-Almdendal 2013).

As well as in the chapter 5, in the chapter 6 in discussing the corporate capital gains 
taxation in Estonia, Germany, Netherlands and United Kingdom, in addition to the 
relevant regulations of the law the most recent literature and reports are used as 
references. For Estonia, the most relevant references are Estonian taxes and tax 
structure (Rahandusministeerium 2014), Macroeconomic effects of zero corporate 
income tax on retained earnings (Masso – Meriküll 2011), The compatibility of the 
Estonian corporate income tax system with community law (Lehis – Klauson – Pahapill 
– Uustalu 2008) and Taxation, growth and welfare: Dynamic effects of Estonia’s 2000 
income tax act (Funke – Strulik 2003). For Germany, the main references are Declining 
tax progression and the German dual income tax (Jenderny 2013), Empirical studies on 
tax distribution and tax reform in German (Bach 2012), Steuerrecht (Tipke/Lang 2010) 
and Is Germany a ‘holding heaven’? (Kessler – Eicke 2008). In discussing the corporate 
capital gains taxation in Netherlands, the most used references are New rules on 
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qualifying subsidiaries under the Dutch participation exemption regime (Snel 2010), 
The Netherlands, country report (van der Vegt 2008) and Nederländsk skattereform 
fr.o.m. årskiftet 2006/2007 (Forsberg 2007). For United Kingdom, the most used 
references are Taxation in the UK (Adam – Browne – Heady 18.4.2014), The 
globalization of corporate tax reform (Bank 2013), Comparative income taxation: a 
structural analysis (Ault – Arnold 2010), Reality check: Fixing the UK’s tax system 
(Bassett – Haldenby – Nolan – Parsons 2010), Tax planning with holding companies –
repatriation of US profits from Europe (Eicke 2009) and Taxing corporate income 
(Auerbach – Devereux – Simpson 2008). Some references are also used in the 
concluding chapter of this study, chapter 9. However, most of those references are such 
that have been used already earlier in this study. The main principle is that all the 
references, which are in the list of references at the end of this study, have been 
explicitly referred to in this study. There are a couple of references that are only in the 
list of references, which means that they have been taken into account when doing this 
study.
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2 CONCEPT OF CAPITAL, INCOME AND CAPITAL GAIN

2.1 Introduction to this chapter

In this chapter a diverse look is taken to the fundamental concepts related to capital 
gains. There is no reason to consider further capital gains taxation before the concepts 
creating the basis for taxation considerations are thoroughly analyzed. Because of that, 
concept of capital, income and capital gain are specified in this chapter. The concept of 
capital is discussed from the viewpoint of capital asset, capital flows and investments 
into physical capital. In analyzing the concept of income, income is discussed from the 
viewpoint of the economics first. Second, income is analyzed from the viewpoint of 
measure of the ability to pay taxes. Third, different theories of income are discussed. 
Fourth, income is discussed from the perspective of the tax base and sales prices of 
shares. Fifth, topics of income in accounting are analysed. Finally, the distinction 
between the income and capital are made. The discussion on the concept of capital gain 
is started with different considerations in the alienation of property. Then the analysis 
is made on how the capital gain is separated from other income items. As a last 
discussion item, the increase in value is analyzed from different aspects. At the end of 
the chapter 2, capital gains as income item are analyzed. In addition, to build a bridge 
to the remaining study, the treatment of capital gains in taxation is discussed. 

2.2 Concept of capital

2.2.1 Capital asset

Future income that is not spent is capital. Capital may exist in the form of liquid assets 
such as securities or cash which are easily converted into consumption or cash. Capital 
may also exist in the form of intangible or tangible assets such as paper mills, office 
buildings or goodwill41 value, and therefore assets are intended to generate income in 
the future. Many assets incorporate the intention to increase value in monetary terms 
in the future.42

Distinction should be made between capital assets (savings) and those acquired for 
personal consumption (destruction), but there is not clear limit between those types of 
assets. At the other end of the spectrum there are permanent assets (for example land) 
and temporary assets at the other end (for example food). A capital asset is an asset, 
which has a permanent nature and that is not acquired for personal consumption.
Wealth will take the form of either capital or consumption assets and form of asset may 
be exchanged and transferred into the other form.43

All the assets of the company are not considered as capital. Capital assets is a type of 
asset that is not easily sold in the regular course of a business's operations for cash and 
is generally owned for its role in contributing to the business's ability to generate profit. 
It is expected that the benefits gained from the asset will extend beyond a time span of 

41 Goodwill refers to income expectations related to the forthcoming operation of the company. See 
Immonen – Lindgren 2013, 29.
42 Fisher 1930, 12; Laukkanen 2007, 123; Simons 1938, 152.
43 Harris 1996, 22–23; Institute for Fiscal Studies 1978, 175; Musgrave R.A. and Musgrave P.B. 1989, 407; 
Simons 1938, 54.
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one year. On a balance sheet, capital assets are represented by the property, plant and 
equipment figure.44

Capital assets are assets that are acquired as capital investment. The purpose of the 
capital assets is not to sell them to customers in the ordinary course of business, which 
when disposed of, give rise to net sales. The classification of property as capital asset or 
not may vary and that depends on the legislation, regulations and case law. Capital 
assets are defined as all assets except: inventory; accounts or notes receivable through 
the ordinary course of business; real or depreciable property used in a business; and 
copyright, literary, musical, or artistic composition held by the creator. The major 
categories of capital assets include: investment assets, such as stocks and bonds; assets 
(including land) held for long-term investment rather than commercial purposes; self-
created patents; and goodwill and going-concern value created by a firm.45

2.2.2 Capital flows

In the capitalist system, the factors of production are symbolically considered to be 
land, labor and capital. Capital may represent assets such as machinery and equipment 
and money or physical phase invested in the production unit. In the capitalist system, 
the capitalist provides the production units the funds they use in order to buy the 
machinery, equipment and factory. The capitalist is the owner of the production unit. 
The capitalist, as the owner of the production unit, runs the production system in his 
own interest to earn profit: he makes all the decisions and is also responsible on the 
results of those decisions. Other input factors are bought or hired from their respective 
markets. After paying the prices of all input factors, the capitalist owner is entitled to 
the company’s profits.46

A high corporate tax rate is likely to lead into a capital flight during the globalization of 
economic activities. This is harmful for the competitiveness of the nation and also 
obstructs the attempt of the government to secure revenue. The significant growth of 
the capital flows is one of the main features of the globalization47. Within the common 
market capital must be able to move freely in addition to labor and production. 
Companies must be able to borrow money or issue shares there where they think that 
the cost of capital is lowest. The right of establishment of companies also implies the 
need for free movement of capital, as the cross-border establishment of companies 
usually includes cross-border capital movements. The Articles 56-60 of the European 
Commission (EC) Treaty ensure free movement of capital and freedom of payments. 
The Article 56 says that all restrictions on the movement of capital between member 
states and third countries shall be prohibited48. There is a strong relationship between 
the freedom of establishment and the freedom of capital. The concept of capital partly 
overlaps with the concept of establishment. The liberty of capital movement in the 
Treaty of Rome was limited to the extent necessary to ensure proper functioning of the 
Common Market. This restriction indicates that the member states did not aspire to 
fully free movement of capital as an object itself.49

44 Investopedia.
45 Desai – Gentry 2003, 4; Simontacchi 2007, 131.
46 Ozer Ertuna 2009, 136–138.
47 Hjerppe 2003, 3; Kato 2003, 14.
48 Terra – Wattel 2001, 39; Townsend 2007, 180.
49 Molle 2001, 175; Smit – Kiekebeld 2008, 10.
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It is argued that capital movements increase undesirable tax competition between 
countries. Even though the differences between the tax systems give rise to capital 
movements, a solution to the problems of tax competition must be sought in 
international coordination, not in restrictions on capital movements. Freeing the 
capital movements is seen delivering significant benefits. Freeing the capital 
movements should take place in the context of the macroeconomic frame and 
institutional arrangements that enable risk management of the market participants and 
sponsors.50

Prior to the East Asian financial crisis that led to the drying up of capital flows to 
almost all emerging markets, most transition economies and developing countries had 
experienced substantial surges in capital inflows during the 1990s. The capital inflows 
reflected the fact that international investors had regained confidence in the ability of 
governments in emerging markets to implement policies that would assure 
macroeconomic stability and to improved growth prospects. The effects generated by 
capital inflows vary within the domestic policies adopted. A comprehensive and active 
policy has proven effective in influencing the composition of capital inflows, their 
volume and spread across time and their allocation into productive investment.51

Being at, or close to, the technology frontier, demands a re-focusing of policies and 
institutions more towards an innovation-based economic model, with less emphasis on 
the imitation of available, leading-edge technologies and practices and more on 
sustained improvements in the European Union’s (EU) innovation capacity. The shift 
from an imitative to an innovation driven economic model has significant implications 
for EU institutions and policies with, for example, less emphasis to be placed on 
vocational education and more on third level; more pressure on channeling resources 
to new start-ups rather than on large incumbent firms; more reallocation of scarce 
labor and capital resources across firms and innovation systems rather than within 
firms; and a movement away from an innovation system, which was traditionally 
incremental in nature to one focused on more fundamental breakthroughs.52

The increasing mobility of people, goods and factors of production will put the world’s 
countries under a severe competitive pressure. The integration of the world’s capital 
market and especially the EU’s internal capital market is proceeding fast, and therefore 
in the future the fiscal completion will increase. In the integrated capital markets, the 
investment is done into the most profitable use measured by after taxes. Therefore the 
integration of the capital markets increases the economic efficiency.53 International 
trade and capital flows are tied together. The balance between savings and investments 
vary between countries, and that is seen as a variation in the balance of current 
payments. Capital flows play still currently a significant role in the development 
strategy of the developing countries.54

2.2.3 Investments into physical capital

In order to produce services and goods firms need capital. The buildings, machinery 
and other inputs used in the production process are called physical capital. On the 
other hand, the stocks, bonds and loans used to finance the acquisition of the physical 

50 Berglund, Honkapohja, Mikkola – Suvanto 2001, 6; Morén – Pulli 2001, 12.
51 French-Davis – Reisen 1998, 9; Schipke 2001, 60.
52 Havik, Mc Morrow, Röger – Turrini 2008, 20.
53 Punakallio 1998, 13; Sinn 2003, 3, 20.
54 Berglund – Honkapohja – Mikkola – Suvanto 2001, 12–13.
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capital are called financial capital. Investments into physical capital – buildings, 
machinery and equipment – are considered as the prerequisite for the economic 
growth. The gross composition of the physical capital is called gross investments, and 
they are reviewed in relation to the gross domestic product. That ratio is the investment 
rate.55 The Framework for the Preparation and Presentation of Financial Statements 
distinguishes between a financial concept of capital and a physical concept of capital. 
Most entities use a financial concept of capital, under which capital is defined in 
monetary terms as the equity or net assets of the entity. Under a physical concept of 
capital, capital is defined in terms of physical productive capacity of the entity.56

The gross capital formation in the System of National Accounts (SNA) includes 
produced capital goods (machinery, buildings, roads, artistic originals etc.) and 
improvements to non-produced assets. The term gross capital formation is the same 
concept as the concept of investment in capital goods used by economists. Gross capital 
formation measures the additions to the capacity to produce more goods and income in 
the future (for example additions to the capital stock of buildings, equipment and 
inventories). Even if non-produced assets, such as land, natural resources and patented 
entities, are not part of the gross capital formation in the System of National Accounts, 
they may be used as capital in an establishment, enterprise or the whole economy. 
Investment in capital goods in business accounting may include acquisitions less 
disposals of non-produced assets (land, mineral resources etc.).57

In order to start using new technology, investments need to be done into machinery 
and equipment and infrastructure. There has been a change on the structure of the 
capital, and because of the change in quality that has increased the amount of the 
capital services. As a result of the price decreases of the information and 
communication technology the companies invest less into buildings and more into new 
technology, of which the marginal productivity is bigger. In this way the total flow of 
the capital services grows, even though the total amount of capital would not change.58

In addition to the labor productivity growth, the output growth depends on the 
productivity of physical capital, which measures how physical capital is used in 
providing goods and services. Changes in the physical productivity indicate to what 
extent output growth can be achieved with lower welfare costs in the form of forgone 
consumption. Accurate measurement and comparison across countries is difficult. 
From the viewpoint of economic theory, the objective is to measure the flow of capital 
services, such as the flow of effective hours worked.59

Owners require a return on capital. Where the subsidiary is wholly owned, the dividend 
is determined internally rather than by market forces. The cost of capital is generally 
shown through profit targets or economic value analysis. The concept of cost of capital 
is often used to determine, whether the investment proposal will provide a return 
greater than the cost of debt and equity finance used to fund the proposal. In economic 
value analysis all financing costs, including interest and the required return on capital 
are deducted before showing the economic value added.60

55 Bodie – Merton 2000, 6; Loikkanen, Pekkarinen – Vartia 2002, 35.
56 Mirza – Holt 2011, 14.
57 National accounts: a practical introduction 2004, 27.
58 Huovari – Jalava 2007, 32.
59 Scarpetta, Bassanini, Pilat – Schreyer 2000, 24.
60 Modern financial management practices 1999, 17–18.
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Companies use production factors (work, capital) and pay compensation for them. 
Companies buy production factors from households. These create basis for the markets 
of the production factors. Inputs used in production are called production factors, 
which include human capital (labor), natural resources (for example forest, minerals) 
and real capital that has been born as a result of the previous production. Real capital 
includes for example machinery and equipment, buildings, and raw material 
inventories. Increasing the amount of capital is called investing. Financial capital, such 
as money and securities are normally not included into production factors, because 
they are directly not used to produce utilities.61

Increase in capital is one significant factor that affects the growth of the labor 
productivity.  The other factors are technical development and the improvement in 
quality of the production factors. The increase in capital has taken place, when a 
significant part of the income has been invested into capital. The amount of machinery 
and equipment available for employees has grown.62

The construction of capital stock measure for the company is constructed for each type 
of asset by adding up past investments in this asset, adjusted for the effects of wear and 
tear and retirement. The resulting asset-specific stocks are aggregated to yield an 
overall measure of capital stock. Capital is composed of all those inputs that have 
themselves been produced in the first place. The world’s stock of capital is limited: a 
limited supply of factories, machines, transportation and other equipment. The 
productivity of capital, on the other hand, is limited by the state of technology. The 
productivity of capital has tended to increase over time as a result of the technical 
progress. The rise in the nation’s output resulting from the investment in the capital 
stock depends on the productivity of capital.63

Capital employed is calculated by deducting current liabilities from the sum of fixed 
and current assets. Capital employed is the value of those assets, which contribute to a 
company's ability to generate revenue.64 Intangible property include rights to use 
industrial assets such as patents, trademarks, trade names, designs or models, literary 
or artistic property rights, trade secrets and know-how. Intangible property is an item 
that derives its value from its physical attributes but from its intellectual content.65

Assets are part of the financial statements of the company. The objective of the 
financial statements is to provide information about financial position and 
performance of the company. Financial statements should not only describe the nature 
and range of the activities of the company, but also to illustrate in a clear manner the 
comparison between the financial years.66

2.3 Concept of income

2.3.1 Income in economics

Economists keep away from simple money definitions by incorporating psychological 
values into the concept. To be measurable and economic, economic income should have 

61 Mäkelä 2001, 90–91; Tikkanen – Vartia 2003, 9–10.
62 Pekkarinen – Sutela 2001, 115–116.
63 Scarpetta – Bassanini – Pilat – Schreyer 2000, 24; Sloman 2001, 4, 258–259.
64 InvestorWords.com.
65 Cahiers de droit fiscal international 2007, 22.
66 European Commission 2008, 313.
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a money value. Fisher defined income to be a flow of benefits during a period of time. 
Income is a series of events, and real income incorporates one’s ultimate satisfaction. 
To be measurable and economic, economic income should have a money value. The 
money income (liquid funds) is not only received, it also has an address for 
consumption. Fisher analyzed the determination of the level of the interest rate in an 
economy by inquiring why people save rather than consume all their resources and why 
others borrow. The main influence on the saving decision is the individual’s marginal 
rate of time preference, which is the willingness to trade some consumption now for 
more future consumption. Individuals have differences in their time preferences. 
Another factor influencing the saving decision is income. Higher current income means 
the person will save more, although people with the same income may have different 
time preferences. The third factor affecting savings is the reward for savings, or the rate 
of interest on loans that savers make with their unconsumed income. This savings 
decision applies to all people in the economy and is called as the equilibrium for savings 
in the market. The total savings available at any time is the sum of everybody’s savings 
and a positive function of the interest rate.67

Fisher’s theory of income has had significance in the subsequent theories of income. 
For example Kaldor created based on that a draft on the consumption taxation that 
would replace income taxation. Fisher’s theory of income also affected the so called 
perfect definition of income, according to which income is interest of capital value. 
When capital value is understood as payments expected to be received by the company 
and discounted by imputed rate of interest, income can also be seen as interest 
calculated for capital value of the net income received from production factors. A 
change in the money supply has three different effects upon the level of the interest 
rate: the liquidity, income effect and price expectation effect. The liquidity effect 
represents the initial reaction of the interest rate to a change in the money supply. The 
initial reaction should be a fall in the rate in case of an increase in the money supply. In 
the income effect, a decline in the money supply would tend to cause a decrease in the 
equilibrium interest rate. In the price expectations effect the price level affects the 
money demand function and leads therefore into the increase in the interest rate. The 
price expectation effect moves the interest rate in the same direction as the income 
effect and in the opposite direction as the liquidity effect. No prediction can be done 
whether the income effect of a money supply increase will override its liquidity effect, 
and if so, after which interval of time. The relative magnitude of these two effects 
depends greatly on the state of the economy at the time the money supply changes.68

Income has been seen as a fair criteria for allocating the tax burden. The income 
concepts for tax purposes vary state by state. In one state there are several parallel 
concepts of income for tax purposes, of which application is defined based on the status 
of the taxpayer. One taxpayer can have different sources of income that are taxed in 
different ways. In cross-border situations the questions related to income and its nature 
must sometimes be solved with the help of national legislation, tax treaties and the tax 
law of the European Union. There is not a natural or supranational concept of income. 
For example, there is not a uniform concept of dividend income, but that is defined in 
each situation based on formal regulations.69

In economics, income is independent from the state and system. This does not however 
mean that the economic definition of income and its exact measurement would be 

67 Laukkanen 2007, 74–75; Fabozzi–Modigliani–Ferri 1998, 199–200. 
68 Andersson – Ikkala – Penttilä 2009, 6; Fabozzi–Modigliani–Ferri 1998, 205–207; Laukkanen 2007, 
74–76.
69 Geier 1993, 459–460;  Helminen 2008, 9:4; Knuutinen 2009, 53.
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unambigious. One of the most famous definitions of economic income has been defined 
by Hicks, based on whom income is the amount that the person can consume during a 
certain period of time so that she or he could expect being in the same financial 
position at the end of the period as in the beginning of the period. The definition of the 
economic income can be seen as a starting point in taxation. In taxation, the wide or 
comprehensive concept of income has become a substitute for economic definition of 
income.70

2.3.2 Income as the measure of the ability to pay taxes

The measurement of ability to pay taxes or tax capacity has been overwhelmingly 
accepted as income. Adam Smith suggested measuring equity in terms of income 
(revenue). In order to accurately reflect tax capacity and produce viable tax base, 
income needs to be appropriately defined. In a primary sense, income means an 
amount of money coming in. This definition does not include receipts in kind, account 
for expenses in deriving income, distinguish between the receipt of newly created 
wealth and the receipt of existing wealth in monetary form (return of capital) and is 
traditionally interpreted as requiring an amount of periodic occurrence. Income does 
not clearly equate with the production of wealth. Also, the definition of income falls far 
short of an ideal test of tax capacity, not taking into account personal circumstances 
(expenses) and taking certain items of wealth any number of times (return of capital).71

In economics, income is equated with potential consumption. Personal income can be 
defined as the algebraic sum of the market value of the rights exercised in consumption 
and the change in the value of the store of the property rights between the beginning 
and end of period in question. Thus, it is merely the result obtained by adding 
consumption during the period to wealth at the end of the period and then subtracting 
wealth at the beginning. This is the way how Schanz, Haig and Simons defined income. 
It forms the comprehensive income tax base. The aggregate of the community 
members’ incomes based on this definition of income does not equal a community’s 
income as a whole. From a non-econometric point of view it is not clear exactly what 
this definition of income means or that it is comprehensive or representative of tax 
capacity. It appears that this definition of income and its two elements (consumption 
and increase in property rights) does not equate with the widest view of production 
wealth and its two elements (reduction or destruction of wealth and increase in 
wealth).72

2.3.3 Narrow theories of income

The extent of the definition of income is principally defined with the help of the fact, 
whether increase in value is included or not included in the taxable income. It is the 
most crucial factor in defining the extent of the concept of income. It can be considered 
as a baseline assumption that the increase in value of property is included in the 
definition of income of taxation. Theories of income can be divided into two categories 

70 Bank 2000, 45–46; Davidson 1889, 25–26; Haig 1921/1959, 75; Hicks 1946, 54; Knuutinen 2009, 53–
54; Kukkonen 2007c, 108; Laukkanen 2007, 76; Malthus 1954, 238; Musgrave 1967, 47; Ruppe 1977, 27; 
Schanz 1896; Wueller 1938, 90, 106; Tipke 1993, 563.
71 Goode 1976, 292; Harris 1996, 20–21; Kaldor 1965, 29; Lyons 1992, 133; Smith 1961, 350–351.
72 Canada 1966–67, 6; Harris 1996, 21; Kari 2009, 2; Musgrave R.A. 1986, 357; Musgrave R.A. and 
Musgrave P.B. 1989, 332; OECD 1991, 23; Pigou 1947, 80; Simons 1938, 48, 50; Utz 1993, 97; Turkkila 
2011, 41.
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based on the definition of income, which is either narrow or wide. German narrow 
theories of income take into consideration the financial ability in a specific period. A 
characteristic feature of the narrow concepts of income is that they encompass only 
income, which has been created in specific ways or are of a periodic nature. The 
rationale is mainly that the income tax should be levied only on the items that are 
income from a public economy point of view, such as labor and business income and 
capital yield. Therefore, capital gains, whether realized or unrealized, are excluded. The 
same applies to capital transfers, such as gifts, inheritance, and life insurance amounts. 
The only exception was short-term speculative profits. German narrow theories of 
income have been utilized in the creation of German and other European and Swedish 
income tax legislation.73

The narrow concepts of income can be divided into four different theories of income: 
consumption capital, regularity, source and revenue category. In the consumption 
theory of income, income is defined to be the amount that an individual can consume 
without decreasing the amount of wealth. The basis of this theory is that the amount of 
the original wealth is kept untouched. Because the financial ability of the individual 
cannot be decreased, the items increasing wealth are considered to be included in 
capital. Therefore the capital gain realized from the alienation of property is not 
included in income. The main focus of the consumption theory of income is in the 
consumption of an individual. The other narrow concepts of income pay attention to 
the way of origin of income.74 In the regularity theory of income the amount of 
regularly renewing commodities that can be consumed without touching the base 
wealth is considered as income. The problem of the theory is that several income items 
do not renew regularly.75

The source theory of income is a more detailed version of the regulatory theory of 
income, because the baseline for that is also the regulatory of income. However, the 
focus of regulatory in the source theory of income is that income is arising from a stable 
source. The source theory of income is more extensive than other narrow concepts of 
income, because speculative capital gains are considered to be a stable source of income 
and therefore part of taxable income. Long-term capital gains are excluded from the 
concept of income. This theory has had an impact to the first Finnish income tax law in 
1920.76 The source theory has affected the income concept in Finland, even though the 
Finnish tax system focuses on the taxpayer’s total taxable income (global income) 
rather than on several single income sources. The prevailing income concept of each 
country is fundamentally the result of the legislator’s opinion on income.  Symmetry 
exists between taxable income and deductible expenses. A narrow income concept 
should include narrow possibilities to deduct expenses. Practical reasons are often 
having impact on the income concept. For example, certain income items may be tax-
exempt, if such items would cause major administration but minor revenues. The 
income concept does not include unrealized gains or losses.77

73 Kukkonen 1994, 39–41; Mutén 2007, 263–265; Kukkonen 2007c, 107–108; Nykänen 2004, 80–115; 
Zimmer 2009, 395.
74 Herrmann 1924, 299; Keskitalo 2012, 124; Kilpi 1952, 26; Kilpi1962a, 507; Kukkonen 1994, 39; 
Schmoller 1863; 52.
75 Keskitalo 2012, 124; Kilpi 1952, 26–27; Kilpi 1962b, 506–507 and 521; Kovero 1935, 40; Kukkonen1994, 
39–40.
76 Andersson 2000, 18; Keskitalo 2012, 124; Kilpi 1952, 27–29; Kilpi 1956; 235; Kukkonen 1994, 40; 
Neumann 1889, 227; Philippovich 1921, 338; Wagner 1892, 405.
77 Andersson 1990, 124–125; Laukkanen 2007, 73–74; Simons 1938, 105.
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The revenue category theory of income is closely related to source and regulatory 
theories of income. Based on this theory, income includes all those receivables that are 
arising from financial activity. Therefore the extent of the revenue category theory is 
dependent on the scope of the concept of the financial activity. Based on the revenue 
category theory, presents and other occasional gains are not income. The capital gains 
received by a professional exchange speculator are included in taxable income. The 
practical application of the revenue category theory is worse than that of the source and 
regulatory theories of income. The latter ones include a clear basis for defining the 
taxable income.78

The basic idea of the German narrow concepts of income is to recognize the financial 
ability of an individual within a certain financial period. Regulatory, revenue category 
and source theories of income compose a uniform group, in which income has a regular 
feature related to a certain stable income source or a connection to financial activity. 
The common factor of these theories is excluding the value increase of property (capital 
gain) from the concept of income. An exception, however, compared to this main 
principle are the short-term speculative gains. The principles of the narrow concepts of 
income have not only left to the theoretical level. All the theories have been utilized in 
creating the German, other European and Nordic income tax law.79

2.3.4 Wide theories of income

German Georg Schanz is seen as the developer of the wide concept of income. However, 
Swedish Davidson had already earlier presented a similar kind of income theory that 
was forgotten in public. The final form of the concept was however created in American 
income theories by the presentations of first Haig and then Simons. Haig observed that 
the theoretically correct measure of income was the satisfaction or utility received but 
that the satisfactions were economically significant only when they could be evaluated 
in money terms. From these considerations he derived the definition that the income is
the money value of the net accretion to one’s economic power between two points of 
time. According to the wide definition of income, income is the sum of the real-time 
change of the value of wealth and consumption during a specific period. In addition to 
normal regular income (for example wages and salaries, rents, interests, dividends) also 
heritages, gifts, lottery wins and corresponding occasional items are included in 
income. In the wide concept of income the essential part is the potential consumption
that could be reached without decreasing the capital. Therefore the wide concept of 
income would in principle require including the human capital to the capital and 
replacing income with potential income. In Finland in connection with the tax renewal 
in the autumn 1988 the wide concept of income was defined to include the income from 
factors of production, transfers of income and value increases of capital. Real increase 
in value of items of property is taxable income already at the time of creation. Based on 
this theory, capital gains should be taxed based on accumulation, not based on 
realization. Taxable income is decreased by real interest expenses and real write-offs.80
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Simons defined that income is the gain to someone during a specified period and 
measured according to objective market standards. Therefore income is not only cash 
flow and it is not only formed as a result of transactions, but it is the increase of wealth 
during that period. Income is thus received in the value increase of the investment
instrument, not in connection of its alienation. Even though the Haig-Simons’ concept 
of income has been seen as a good theoretical starting point in the legal literature, in 
practice it has not been selected as such a concept of income with which the tax burden 
would be allocated. However, this concept of income is the benchmark of the most tax 
theorists about the ideal concept of income in taxation. The existing tax systems can be 
analyzed critically by using this benchmark. Haig-Simons’ concept of income is very 
similar to the economic concept of income. In an ideal situation, the taxable income 
and economic income correspond to each other.81

The wide concept of income is theoretically extensive and clear in contrast to the 
German narrow concepts of income. In practice, however, the comprehensiveness of 
the wide concept of income is causing issues. Taxation of increase in value is nearly 
everywhere taking place based on realization, not based on accumulation. Even though 
the wide concept of income has been widely accepted, there have been suspicions 
whether it can be applied as the basis for taxation. An exact definition of income would 
be important in corporate taxation. In its pure form the wide concept of income also 
includes the computational income derived for the consumer durables. However, it is 
administratively hard to include the computational services produced by the consumer 
durables. Also most of the people consider taxing these kinds of invisible income items 
as a weird solution. At the end, it is difficult then to draw the limit that which items 
should not be included to the wide income. This difficulty is also reflecting to the 
evaluation of the exemption of the shareholder, because the question is about the tax-
exempt income that could theoretically be included in the tax base. The wide concept of 
income has however adapted to certain targets of the tax integration of corporate sector 
and between shareholder and company. The consistency and fairness thinking of 
taxation have led to realistically think about taxation keeping in mind extensiveness 
and different levels of taxation.82

The wide concept of income has gradually reached internationally more and more 
dominant position. The concepts of income of practical income taxation systems differ 
from the ideal, principled definition of the wide concept of income. The success of the 
wide concept of income can be explained both by tax policy, sociopolitical and 
economic reasons. Comprehensive income taxation based on the wide concept of 
income would in an ideal situation make all the different tax types useless, when all 
increases of consumption possibilities would be under the individual income taxation. 
On the one hand, a target has been to decrease marginal tax rates by increasing the tax 
base. On the other hand, capital and investment markets have developed so that the 
value increase of share ownership is considered as a return component comparable to 
any other income item. From the point of view of economic double taxation and 
prohibition of double taxation the ways of profit distribution related to direct 
investments should be excluded from the traditional discussion about tax bases and the 
concept of income. The wide concept of income and questions on tax base have 
strengthened themselves especially in the United States of America and Europe because 
of the tax renewals done in 1980s and 1990s. However, the first signs for the use of the 
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wide concept of income in taxation track back 60 years from now. One reason for that 
was the increase of fiscal needs of the states.83

There have been deviations from the ideal Haig-Simons’ concept of income. Different 
philosophical and ideological views have existed about the issue, what should be 
included in income, especially what should be included in income in taxation. One can 
consider the value increase of the own apartment being income, another can consider 
that being not income. Haig-Simons’ concept of income and well-established views on 
income can also give different answers on whether for example gifts, lottery wins or 
heritages should be taxed as income. Even though the superficial regulations are 
continuously changed, the philosophical and ideological views are deeper and change 
slowly.84

2.3.5 Wide tax base and sales prices of shares

The current Finnish system launched in the year 2004 can be considered to be at least a 
theoretical exception to the principles of the wide concept of income and wide tax base. 
After the first times when the wide concept of income was analyzed, the development of 
that concept has expanded even though that has not been accepted in its pure form as a 
part of the Finnish tax system.85 In Finland the scope of concept of income was not 
thoroughly discussed before and during the renewal of the corporate and capital 
income taxation in 2004.  The main focus was in competitiveness, increasing flexibility 
of company structure changes and preventing double taxation of the corporate sector. 
The latter one, however, is related to the concept of income at least indirectly. Direct 
investment thinking related to dividends and capital gains was incorporated into the 
prohibition of the chain taxation. As a practical result, the Business Income Tax Act 
started to regulate the shareholder exemption.86

The tax treatment of the capital gains of the direct investment shares is strongly linked 
to taxation of dividends in direct investment situations. Evaluated in this way, the 
special treatment of the direct investment situations may not necessarily be linked to 
the overall discussion about the tax base. The wide concept of income may not 
necessarily be acceptable as a generic and comprehensive starting point for tax policy 
regardless of Business Income Tax Act regulating about the generic tax exposure of 
sales prices. Earlier the full and then partial tax exemption based on the ownership 
time of five years was justified by the tax prohibition of an apparent gain. At those 
times the decrease in the value of money was more significant factor in tax policy than 
nowadays. In the tax renewal of the year 2004 as an exception to the earlier tax 
exemption system of the Finnish corporate income tax law Business Income Tax Act,
tax exemption was justified by international competitiveness. Taxation of dividends, 
need to prevent the economic double taxation and desire to facilitate the solutions of 
corporate structures are related to international competitiveness.87

It can be said that in Finland the tax system is largely based on the wide concept of 
income, and the related basic decisions were made in connection with the big tax 
renewal of the year 1993. Tax exemption of sales prices of fixed assets can anyhow be 
considered as an exception to the principles of the wide concept of income and tax base.
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The Business Income Tax Act is still regulating that income received in business 
activities as money or benefit worth of money are taxable. Compensations received 
from commercial property and other compensations that have been charged from the 
services performed in business activities compose the core of the business income. 
Thus, at least from traditional and theoretical point of view it is exceptional that certain 
sales prices just of fixed assets have been defined tax-exempt, even though sales prices 
as a rule belong to business income. From a historical point of view it should also be 
noticed that the government in its proposals and the legislator in its decisions have 
highlighted their willingness to hold on the wide concept of income and the 
extensiveness of the tax base.88

Sales prices realizing inside a corporate sector or inside a company (in a group 
company structure) may be seldom such corporate income that could be considered 
received from business activities of the company. When alienating direct investment 
shares it cannot be considered that the alienation would be such services that are 
related to the basic idea of the business. In that case the reasoning of the corporate and 
capital tax renewal of the year 2004 seem to be decent. It should be however noticed 
that even though the purpose of the law was to facilitate the structural solutions of 
international companies, the reliefs of the system are now in use for all the limited 
liability companies taxed based on the Business Income Tax Act, if the definitions 
defined in the law are met. The tax renewal therefore proceeded further than it should 
have needed from the intra-group alienations perspective.89

Regardless of that the scope of application of the law seems to be wide it should be
noticed that the original Business Income Tax Act defined the sales prices of securities 
and real properties belonging to fixed assets. This definition was done without any 
definition to the subject. Therefore the alienations of other companies other than those 
of limited liability companies were also tax-exempt. Also the concept of the security was 
wider than the current one, which is tied to a share. Interests of cooperatives were tax-
exempt, and tax exemption of real properties was wider than currently.90

When comparing the tax exemption of the capital gains from long-term properties and 
the scope of application of shareholder exemption the differences are mainly explained 
by the different arguments of the systems. Earlier the inflation effect was applied to 
taxpayers in different company forms and also extensively different types of ownership 
targets. In the current system tax exemption is not extended to apply to such owners 
and ownership targets, to which the features of the international competitiveness were 
not so important than to enterprises in the form of group or limited liability companies. 
Deviation from the wide concept of income in case of the sales prices of the fixed asset 
shares is related to the convergence of tax base, not to tax competition. Without this 
view there would not most probably have become a decision on the tax exemption of 
sales prices at all, because at least in public there has not been seen any big desires to 
deviate from the wide concept of income launched in the tax renewal of the year 1993.91

The development of tax systems of reference countries was more significant tax policy
argument than fair distribution of the tax burden and the ability to pay tax, which were 
seen theoretical. The background of the corporate and capital tax renewal of the year 
2004 was related to the convergence of the tax base. That was the consequence of the 
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target to strengthen the international competitiveness of the tax system and the need to 
improve the capability of the companies to adjust their company structure more 
smoothly and flexibly to correspond to the most profitable solution for taxation. 
Although the regulation related to the shareholder exemption remind of the tax 
regulations of the original Business Income Tax Act and the tax exemption rules of the 
long-term capital gains applied until the tax renewal of the year 1993, the purpose of 
the original regulations were exclusively related to eliminating the inflation effect and 
considering the impact of the high tax rate. The aspects of competitiveness and tax base 
convergence were hardly not considered. Thus, useful answers to the tax policy
discussion are not received by comparing the old regulation structures, even though 
they should be recognized when analyzing the current regulations, which have 
connections to old and partially still valid current structures. Comparison is necessary 
in research, because the same law, Business Income Tax Act, which was applicable 
during the last tax exemption rules, is still applicable. For example issue of the scope 
and realization of income have not basically changed during the lifetime of the Business 
Income Tax Act, although there at times have been special rules and exceptions.92

When evaluating the tax base, the attention should not only be paid to Finland’s tax 
history, but rather to review the European regulations of the direct investment 
situations, because also in Finland the tax renewal was largely justified with foreign 
systems. Therefore the tax base with regard to the tax system of Finnish limited liability 
companies cannot be characterized to include holes in an international comparison. 
Tax exemption systems of dividends and capital gains related to direct investments is at 
the moment the pan-European phenomenon to remove the economic double taxation 
of the corporate sector or to prevent from chain taxation.93

The earlier applied standard tax system has been complemented with the shareholder 
tax exemption, which has narrowed the tax base that earlier included the capital gains 
related to direct investments. The Finnish legislator had few possibilities after other 
Nordic countries and Germany had selected the tax exemption of the shareholder. The 
issues related to the similarity and the prohibition of chain taxation were affecting in 
the background of the change. The question about the tax base would be unrealistic to 
evaluate without at the same time comparing the Finnish tax system to the 
corresponding tax systems of the European Union countries. The possibilities of choice 
have significantly become narrower when the economic and political integration has 
deepened. Therefore it is needed to monitor the progression of the proposal of the 
Common Consolidated Corporate Tax Base (CCCTB) and other harmonization systems 
of the tax base and their possible implementation in the European Union. For example 
in the proposed Common Consolidated Corporate Tax Base model there are no specific 
requirements for tax exemption of capital gains, although there are limitations against 
wrapping. This indicates that the wide shareholder exemption is at the moment part of 
the standard European tax system.94
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2.3.6 Regulatory formal concept of income

There are other targets set to the taxation activity than the fairest possible allocation of 
the tax burden relying on the ability to pay tax. Requirements related to simplicity and 
clarity are focused on taxation, and because of that schematic approaches are often 
used in taxation. In some areas of income taxation the international tax competition 
puts big pressure on solutions, to which may even not be ended up without this 
competition factor. Because of these internal targets of taxation compromises are 
needed to be done and therefore to differ from the benchmark definition of income. In 
addition to the internal factors of the taxation activity, there have been other fiscal 
targets, in a way external targets, for example guiding, sociopolitical, those related to 
distribution of income, growth of political and counter-cyclical targets. In addition to 
fiscal targets taxation is used as a method to fulfill other targets.95

Because of these philosophical and ideological, internal and external political reasons 
the regulatory, democratically decided concept of taxable income differs from the 
economic concept of income. Income is understood and consciously defined in a 
different way than in economics. This concept of taxable income can be characterized 
as the regulatory formal concept of income: income in each tax system is what has been 
defined to be income. Economic rules do not know the borders of the states, whereas 
the taxable concepts of income are based on a state or legal system. From the viewpoint 
of the functionality of the tax system of each state one of the most crucial questions is 
that how the relationship between the regulatory formal and economic concept of 
income is. Exceptions in this relationship are in the background of the questions on the 
contents and form of taxation and other issues like tax avoidance.96

The level of the content formality of the taxable, regulatory formal concepts of income 
is determined depending on how the tax regulations used for building them are 
reflecting economic regulations and the economic concept of income. The more there 
are differences between these two, the higher the level of the content formality, which is 
generating tensions of the form and contents into the tax system. The regulatory formal 
definition of tax is kind of a virtual, the concept of income mirroring the level of 
economics, which mainly tries to imitate the economic concept of income, but in this 
imitation there have been deviations. When interpreting the tax rules, the regulatory 
formal concept of income is composing the criteria, towards which the economic results 
of the economic activity are reflected. The income taxation is operating through the 
regulatory formal, not through the economic income. Therefore the solutions of each 
case related to taxation situations are solved by legally qualified persons instead of 
economists.97

2.3.7 Income in accounting

For a business, income refers to net profit by having the focus on what remains after 
expenses and taxes are subtracted from revenue. Revenue is the total amount of money 
the business receives from its customers for its services and products. Revenue 
composes of the gross inflow of economic benefits during the period arising in the 
course of the ordinary activities of an entity when those inflows result in increases in 
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equity, other than increases relating to contributions from equity participants. Revenue 
stays in the top of the income statement whereas income as the net profit stays at the 
bottom of the income statement.98

For each financial period there should be an income statement, which is describing the 
composition of income. There are two types of formulas of income statement for 
corporations having business activities. In the income statement based on the type of 
expense expenses are grouped based on their nature, and they are not targeted to 
different functions of the company. In the Income statement based on the type of 
function expenses are grouped based on the function to which they are related, for 
example operating expenses related to cost of sales, selling and marketing or 
administration. At least the operating expenses should be a group shown as a separate 
line item.99 For a reader of the income statement, the income statement by the type of 
function may be offering more useful information, whereas the income statement by 
the type of expense may be easier to compile.100

Financial statement includes a statement of comprehensive income for the period (or 
an income statement and a statement of comprehensive income). Comprehensive 
income for a period includes profit or loss for that period plus other comprehensive 
income recognized in that period. All items of income and expense recognized in a 
period must be included in profit or loss unless IFRS standard or an interpretation 
requires otherwise.101 Some IFRS rules require or permit that some components to be 
excluded from profit or loss and instead to be included in other comprehensive 
income.102

The concept of comprehensive income tries to broadly cover all types of income items 
under the same definition. All the changes in net assets are practically accepted as 
income except for shareholders’ investments and received dividends. Income is 
increases and expenses are decreases in economic benefits during the accounting 
period. Assuming that the fair value principle always tried to reflect the current price of 
the assets, it is evident that the method also applies to many types of assets and 
liabilities. In addition to net income generated by revenues and expenses, the concept 
earnings also includes gains and losses on liabilities and assets on the balance sheet. 
Besides earnings, comprehensive income also includes non-owner changes in equity 
and cumulative accounting adjustments.103

The financial statements must present fairly the financial position, financial 
performance and cash flows of an entity. Fair presentation requires the faithful 
representation of the effects of transactions, other events, and conditions in accordance 
with the definitions and recognition criteria for assets, liabilities, income and expenses 
set out in the IFRS Framework.104 If the financial statement of the company are 
compiled based on IFRS, the financial statement must comply all the applicable 
standards and their interpretation. In the very seldom situations the management of a 
company may conclude that applying a certain standard would be misleading and 
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therefore not complying the standard would give the fair view. In those cases 
explanation must be given in the financial statements.105

An entity that is preparing IFRS financial statements is presumed to be a going 
concern. If management has significant concerns about the ability of the entity to 
continue as a going concern, the uncertainties must be disclosed.106 The presentation 
and classification of items in the financial statements shall be retained from one period 
to the next period unless a change is justified either by a change in circumstances or a 
requirement of a new IFRS.107 Each material class of similar items must be presented 
separately in the financial statements. Dissimilar items may be aggregated only if they 
are individually immaterial.108 An item is material, if not presenting that item would 
affect to the financial decisions made by the readers of the financial statements. 
Materiality depends of the size and nature of the item in each case separately. Varying 
in each situation, either the size or the nature of the item is the decision factor for 
materiality.109 Income and expenses, and assets and liabilities, may not be offset unless 
required or permitted by an IFRS.110 Offsetting has not been allowed, because it would 
deteriorate the financial statements information and prevent from understanding the 
nature of the business activities.111

The main question in accounting for revenue is determining when to recognize revenue. 
Revenue is recognized when it is probable that future economic benefits will flow to the 
entity, and the benefits can be measured reliably. The concept of probability is used to 
refer to the level of uncertainty about the financial benefit for the company or that 
transferring away from the company. Then concept is in harmony with the uncertainty 
characteristic to the uncertainty of the business environment. Uncertainty of the 
financial benefit is evaluated based on the information existing in composing the 
financial statements. Reliability requirement for recognition means that the item to be 
recognized has an acquisition cost or value that can be reliably measured. Also justified 
estimates for the value can be used. But when a reliable estimate cannot be made, the 
item is not booked into the income statement or balance sheet.112

Regardless of the theoretical superiority of the Haig-Simons’ concept, it is not widely 
used in any country. In accounting, the accrual principle (accruals) follows the concept, 
but the practice commonly involves realized income and expenses only, not unrealized 
asset value changes as Haig-Simons proposes. IFRS and the fair value rules are, 
however, turning the focus onto unrealized gains and losses, especially in terms of 
financial instruments and other asset groups, which include major value variations and 
can be valued at their market prices. Entity must prepare its financial statements, 
except for cash flow information, using the accrual basis of accounting.113 In the accrual 
principle, the effect of the business and other activities are recognized when they take 
place instead of when financial assets are received or alienated. They are included into 
the bookkeeping and the financial statements in the period in consideration. Financial 
statements prepared based on the accrual basis give information on the payments 
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arisen from realized business transactions and also on unrealized payments and 
receivables.114

Revenue shall be measured at the fair value of the consideration received or receivable. 
Fair value is the amount for which an asset could be exchanged, or a liability settled, 
between knowledgeable, willing parties in an arm’s length115 transaction.116 Fair 
valuation in accounting does not automatically mean fair valuation or mark-to-market 
in taxation. Fair values in accounting are closely related to the Haig-Simons’ principle, 
because fair values incorporate the idea of annual value adjustments. It may be 
therefore concluded that fair value accounting and the Haig-Simons’ concept 
technically have the same target: up-to-date information about the asset values at the 
end of each accounting or tax period. Thus, the Haig-Simons’ concept and fair value 
accounting (or the true and fair principle) provide information about the corporate 
assets as accurately as possible, although the main target groups for the information are 
different: accounting provides information for shareholders and corporate 
management, whereas taxation involves taxpayers and tax authorities. It can also be 
said that fair value accounting reaches its goal at the end of the accounting period, 
when the information becomes available for investors and corporate management and 
can be used for different analyses, which is different in taxation. The annual value 
amendments (mark-to-market) are just the beginning of the main procedure –
taxation. The value updates are needed in order to define the annual income and 
expenses, especially if the tax system allows for the taxation of unrealized gains and 
losses.117

2.3.8 Distinction between income and capital

From the economic point of view, there is no difference between the income and 
capital. Based on the finance theory, the value of the investment instruments is equal to 
the present value of the discounted future cash flows regardless of whether there are 
one or several cash flows. The total yield of two different instruments can be same in a 
certain time period regardless of the difference of the cash flow or regardless of the 
missing cash flows.118 Haig-Simons’ concept of income does not differentiate income 
and capital, and there is not any other basis for the distinction of income and capital. A 
certain payment transaction can be seen as income or capital leaning on the law 
regulations, decisions of the private law or contracts, to which tax law often relies on, 
even though from the economic point of distinction between income and capital cannot 
be made.119

In the background of the distinction there is the practical requirement for the collection 
of taxes to defer income for different fiscal years. Because the possible distinction 
between income and capital is not however based on the reality of economics, it is 
increasing the content formality of systems. The different taxation treatment of income 
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and capital has every now and then led into a situation, in which the yield has been 
tried to put into the form of capital or its value increase in order to reach a more 
favorable taxation of capital gains or even tax exemption.120

The distinction between income and capital is concretized in taxation in the basic 
questions of taxation of the changes in the increase in value. The first question is, 
whether the increase in wealth received through the increase in the value of capital 
should be considered as such income that should be taxed. If this increase is taxed, then 
also the corresponding question regarding the decrease in wealth should be covered. 
The third question is, at which time income is derived through the increase in value: is 
a realization of a capital gain needed or can income also be accumulated without that 
realization. Therefore the taxation of capital gains means taxing the realized change in 
value. A more extensive question is taxation of the changes in value overall, not only 
those connected to alienation situations.121

2.4 Concept of capital gain

2.4.1 Alienation of property

There is no international consistency on the definition of capital gains. It depends on 
the definition of income and the tax regime of capital gains, whether the definition of 
capital gains is needed in the tax law. Capital gains can be defined to be ordinary 
income. In that case the definition of capital gains is only needed for those types of 
capital gains that are taxed differently from ordinary income. Capital gains can be 
defined to be outside the scope of ordinary income. In that case all those capital gains 
are defined, which are taxed. Uncertainty about the nature of capital gains, the different 
definitions of capital assets, different approaches to the definition of taxable income in 
common law and civil law systems and different structures of global and scheduler 
systems also increase the inconsistency in the definition of capital gains.122

Capital gains can be seen as one of the ways to deliver property of the company. Capital 
gains can be used for that purpose when the company is terminated, merged or divided. 
Other methods of delivering property are profit distribution, delivering property in the 
connection with the share capital, share premium or reserve, redeeming own shares, 
and acquiring own shares and taking those as a deposit.123 Definition of capital gains 
depends on the definition of capital asset, because capital gains are seen as the 
alienation of capital assets. It is also crucial, whether the alienation is based on the 
normal business activity, the purpose of which is to increase the result, or whether the 
alienation is based on other assets, for example long-term capital investment. A capital 
gain is the difference between the sales price and book value in accounting. Capital 
gains are not distributed income as interest and dividend are. Rather they are income 
arising from single once-in-a-lifetime events.124

The heading of the Article 13 of the OECD Model Convention (capital gains) differs 
from the term used in the single paragraphs of the Article (gains). When the term 
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‘gains’ is used, it refers to a gain received from the alienation of the specific type of 
asset. Thus, the heading of the Article 13 refers to the gains received from the alienation 
of property referred to in the various paragraphs of the Article.125  It can be considered 
that also unrealized gains are in the scope of the Article 13. However, the Article 13 is 
only focusing on the business income taxation. It would be preferable that the 
guidelines of the Article 13 on the unrealized gains would also be applicable on non-
business income taxation.126 The term ‘property’ of the OECD Model Convention refers
to anything that is susceptible to (or liable to) a right of ownership. The term ‘gains’ is 
considered to include both ‘profits’ and ‘income’ derived from the alienation of 
property.127 The term ‘alienation’ of the Article 13 must be interpreted widely, because 
otherwise it will not have an effect on the scope of the Article. The purpose of the 
Article 13 is to include definitions of capital gains of all the jurisdictions of the member 
states. However, because the definition of the term ‘alienation’ is not comprehensive, in 
some case one has recourse to the domestic law.128

2.4.2 Separation of capital gain from other income items

Capital gain is the value added due to the value increase of an asset, which can be cash, 
securities, or tangible or intangible asset. Capital gain is normally taxed, when the asset 
is conveyed to a third party. This means that taxation of a capital gain takes place based 
on the realization principle of the income. The difference between the sales price and 
the acquisition price compose the taxable capital gain. Capital gain can be seen as a 
type of return on investment in addition to interest, dividend and royalty income. 
Capital gain is a reimbursement for the asset given for the use of the company, and in 
that sense the capital gain is similar income as interest income. The difference is, 
however, that capital gain is one-time income, which is realized in the delivery, whereas 
interest can be paid according to an agreed schedule. Dividend income is related to 
shareholders’ equity, and it is not one-time income.129 Capital gains can arise from 
several sources, and the fundamental issues in capital gains taxation vary depending on 
the source. These sources include retained earnings of corporations, changes in earning 
prospects, growth in demand for assets in fixed supply, natural growth (for example 
wine storage), mismatching of income and expense, and inflation.130

Income of the instruments, which are conditioned as liabilities, is interest and/either 
capital gain. Income and losses related to the purchase and sale of securities are 
interest and/or capital gain or loss. Value changes of index loans are taxed as capital 
gain or loss. Income of an alienation of derivatives is taxed as capital gain. Capital gains 
taxation principles should be applied to the net value settlement of a warranty. Net 
value settlement takes place in the realization of the warranty, in which the difference 
between the value of the underlying commodity and the predefined value of warranty is 
settled.131

The concept of the capital gain is not defined in the Article 13 of the OECD Model 
Convention. The alienation of the asset and therefore capital gain applies to sale, 
exchange, partial delivery, condemnation, interchange of shares, delivery of rights, gift 
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and inheritance. Tax treaty countries normally tax capital gains according to the Article 
13 of the OECD Model Convention, which means that capital gains are taxed in the 
realization. It depends on the national tax law, whether the realization principle is 
followed or not.132

The amount of tax derived from the capital gain is not limited in the Article 13 of the 
OECD Model Convention. Normally the country of residence of the party subject to 
taxation has the sole right to tax the delivery of the movable property. As a rule capital 
gains on the delivery of the movable property are taxable income in the country of 
residence of the party receiving the income, and correspondingly, capital losses can be 
deducted in the taxation. There are exceptions to this chief rule. For example, in 
Finland capital gains of fixed assets are tax-exempt and capital losses of them are non-
deductible, if the shares delivered have been owned continuously one year and the 
party receiving capital gains has possessed minimum ten percent of the share capital of 
the alienated company. This does not apply to real estate investments and capital 
investments.133

In cross-border transactions there may arise possibilities for tax planning, because 
economic and tax aspect contradict with each other. For example interest income is 
taxed based on the accumulation principle, whereas capital gains are taxed based on 
the realization principle. Tax planning possibility may come up, when the country of 
residence and the country origin define the interface between interest income and 
capital gains and losses in a different way.134

2.4.3 Increase in value

A capital gain means the value increase of a certain asset, which is a gain in a certain 
capital. Capital gains arise if a realization event occurs. Capital gains and losses are the 
differences between the acquisition prices and realization prices. A capital gain arises if 
the realization price less the acquisition price is more than zero, and a capital loss arises 
if the realization price less acquisition price is less than zero.135

If the owner entrepreneur is working actively in the company without taking a full 
salary, the value of the work is accumulating to the increase in value of the shares of the 
company. In that way the value of the work changes into capital gain. A capital gain is 
the difference between the price received from selling an asset and the price paid for it. 
An asset can be a home, a farm, a ranch, a family business, or a work of art, for 
instance.136

The portion of the corporation's gain attributable to recapture items (for example 
depreciation recapture) is ordinary income, as is gain attributable to the distribution of 
inventory and unrealized receivables. Gain attributable to certain property used in a 
trade or business assets and capital assets is capital gain.137 Exchange rate effect may 
increase the level of complexity of the discussion related to the change in value. First 
question is that whether exchange rate effect is considered a separate transaction apart 
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from the primary transaction and whether there are any unique realization or 
recognition issues that are generally prevalent.138

In the financial capital maintenance concept, a profit is earned if the financial amount 
of the net assets at the end of the period exceeds the financial amount of the net assets 
at the beginning of the period, after excluding any contributions from, and distributions 
to, owners during the period. Under the physical capital maintenance concept, a profit 
is earned if the productive physical capacity (or operating capability) of the entity (or 
the resources of funds needed to achieve that capacity) at the end of the period exceeds 
the physical productive capacity at the beginning of the period, after excluding any 
contributions from, and distributions to, owners during the period.139

Capital gains are calculated as a difference between the consideration received and the 
cost of the asset. The consideration received is calculated net of the expenses of the 
alienation. The cost of the asset includes the acquisition cost that has not yet been 
depreciated, costs needed for acquiring the capital gain and the costs incurred to 
improve the asset.140 Capital gains comprise gains realized from the sale of capital 
assets. The actual capital gain is the difference between the sales price and the book 
value of the asset.141 Currency exchange gain or loss realizes, if the cost of the asset and 
the alienation are in different currencies. The reason for this is that exchange rates 
between the date of acquisition and the date of alienation are different. There are two 
main options to handle the currency exchange gain and loss. It is either possible to 
include the gain or loss into capital gains and thus into the capital gains taxation or to 
exclude it from capital gains and treat it as a specific category of income.142

2.5 Capital gains as income

For corporate tax purposes, capital gains are commonly ordinary income, which 
concerns business income, and capital gains are non-business income in countries 
which have different tax rules and practices for business and investment income. In 
these types of jurisdictions corporate entities may have non-business capital gains and 
individual taxpayers may have business income. Ordinary income or business capital 
gains are income from disposals which are directly linked to the operations of the 
company, such as gains on listed shares for trading companies. Investment capital 
gains are income from disposals which concern long-term investments such as 
shareholdings in non-related listed companies. The differences between the concepts 
ordinary profit and capital gain concern their relationship with market value changes. 
Ordinary profits require active management and can be regarded as expected returns. 
Capital gains are arisen along with the market value increases without an involvement 
of the taxpayer (passive income). Ordinary profits originate from the sales of taxpayer’s 
goods and services, which are planned actions. Capital gains are based on unexpected 
events arising with the passing of time.143

The unexpected event of the capital gain should be defined. Investors investing in 
government securities do not expect any unexpected returns, whereas investors 
investing in ordinary shares or investment derivatives count on receiving a return as 
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dividends or interest along with a value increase on the shares or underlying shares of a 
convertible bond. Profit expectations of the growth shares concern the value increase of 
the shares, because growth companies do not usually distribute dividends. Revenues 
from growth shares arise only if the holder disposes of the shares. Although capital 
gains from value shares can arise without an investor’s active involvement, they have 
the same income character as interest income or dividends. They work as a 
compensation for the funds the investor lent to the company. The Haig-Simons’
concept of income involves both ordinary income and capital gains. All types of income 
are treated as a wholeness as well as deductions.144

2.6 Treatment of capital gains in taxation

Usually capital gains are an important tax revenue source for a jurisdiction. The 
importance of capital gains has increased during the last decades as financial markets 
have developed and a growing number of market participants, individuals, banks, 
mutual funds and other financial institutions, loaded with growing amount of assets, 
are investing in shares, bonds and derivatives. If the jurisdiction gives this revenue 
opportunity away, it must compensate for the lost revenues with other taxes. It may 
also be assumed that capital gains are typical for high-income earners who often are 
highly capable of paying their taxes.145

Most of the countries still apply the realization principle to capital gains, which means 
that because of the value changes of the realized assets taxable income arises. Capital 
losses are generated by unfavorable value changes, and those losses should be 
deductible from capital gains or even from ordinary income. Certain countries still do 
not consider capital gains as income or capital losses as deductible expenses. Some 
countries may apply different rules to capital gains and other capital income such as 
royalties, interest and dividends.146

Neeman indicates two approaches for capital gains taxation. In the first approach, all 
capital gains arising from business operations belong to the ordinary corporate tax 
base. In the second approach, capital gains are taxed under a separate capital gains tax 
law. The concept of capital gains does not cause any particular confusion in the first 
approach, because the tax treatment is similar to both capital gains and ordinary 
income. The split approach may be problematic, if the taxpayers’ and tax authorities’ 
opinions of the tax treatment deviate from one another. Tanzi classifies the differences 
in capital gains taxation on the corporate level as follows: tax exemption of capital 
gains, taxation of capital gains at special rates, adjustments for inflation and allowance 
for a deferment if capital gains are re-invested. Countries can also apply different tax 
rates to different time periods. Messere defines the following classes for the capital 
gains taxation: separate capital gains tax laws, capital gains tax rules incorporated 
within the normal income tax laws and no special provisions on capital gains. The 
system differences do not automatically mean that there will be essential dissimilarities 
in the tax treatment. The outcome of the taxation may be much the same whether the 
country applies a comprehensive income taxation including capital gains or a separate 
capital gains tax law. A tax system becomes easier to administer and simpler to 
understand if the system embraces comprehensive income taxation including long-
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term and short-term capital gains and incorporates the capital gains rules in normal 
income tax law.147

Investments generate capital income, which consists of income types such as royalties, 
dividends, interest and capital gains. Earned income (current earnings) is income from 
pensions, salaries, wages and directors’ fees. Capital taxation focuses on property and 
wealth. Capital income taxation focuses on income arising from that wealth. OECD 
1988 classifies capital taxation as taxes on capital gains, net wealth, at death and on 
gifts (wealth transfer). OECD 1988 also states that capital gains do not all have the 
same character as the items in the two other groups. Capital gains arise at a certain 
moment at the realization of a certain property. Thus, capital gains taxes are actually 
income taxes rather than capital taxes. Some countries, however, do not classify capital 
gains as income. The Haig-Simons’ concept of income also includes unrealized gains 
and losses in taxable income (the increase or decrease of the economic power is taxable 
income whether the realization occurs or not). Some economists consider capital gains 
as essential feature of income taxation. Taxes on capital gains should also be neglected 
in the spirit of the harvest method, according to which tax should be levied on the fruits 
of a tree, but the tree itself should not be taxed. As a consequence, income taxes are 
accepted, but taxes on capital or asset value changes should be avoided.148

The accrual method means the taxation of unrealized gains and losses.149 The accrual 
method involves different income types arising from all possible sources and it allocates 
the revenues for the period in which they arise, and therefore the method applies the 
Haig-Simons’ concept.150 The term accrual considers assets and liabilities, because the 
value of assets and liabilities are updated regularly. Income and expenses are arisen as 
value differences from the update of the value of the certain assets and liabilities.151 The 
taxation of unrealized gains from financial instruments is partly based on the idea that 
taxpayers can, generally at any moment, sell the instruments and realize the related 
losses and gains.152 A comprehensive accrual tax system, which includes the taxation of 
unrealized gains and losses for both corporate and individual tax purposes, is more a 
theoretical goal than an everyday phenomenon. Accounting systems tend to calculate 
expenses and income on the accrual basis, and asset value changes on realization. The 
importance of the accrual method increases constantly because of the requirements to 
provide true and fair view of the assets and the IFRS rules. Taxation of unrealized gains 
and losses would satisfy the theoretical needs according to which the accrual method 
applies to income. It would also be a better match for the accounting principles and 
would diminish tax deferral attempts. Tax accrual system might add the administrative 
burden of the tax administrator, particularly for individual taxpayers, because 
individuals would need to estimate value prices each year. Unless the assets are not 
valued in the market, annual valuation may be a huge task both for the taxpayers and 
the tax administrators.153

Tax deferral takes place when tax obligations are postponed. Deferral occurs when a tax 
system applies the realization method to capital gains and a taxpayer consciously 
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avoids selling certain properties in order to keep the taxable income as low as possible.
In contrast, an early sale of property in a situation where the asset’s selling price goes 
below its acquisition price, creates capital losses and accelerates the amount of 
deductible losses. Therefore, the taxpayer has a timing option and can selectively
recognize losses and gains154. The tax deferral opportunity is distorting the economic 
efficiency if the tax issues affect the investor’s decisions more than the economic 
factors. The investor’s funds might generate more revenue in an alternative investment
object than in the current, non-disposed object. Even the after-tax income of the 
alternative investment could overcome the expected revenue of the current assets.155

In principle, the taxation of unrealized gains can be deferred until the death of the 
property owner. The deferral can be considered anticipated or unanticipated. The 
former is expected beforehand, whereas in the latter one the transaction may show no 
sign of deferral at the beginning of a certain period but turns into a deferral gain or loss 
by the end.156 In order to take advantage of the tax deferral, the taxpayer needs to have 
funds to wait the optimum time of realization. Thus, tax deferral also hits the tax 
systems’ possible redistribution goals, as it is wealthy taxpayers who can easily defer 
their tax obligations.157 Unrealized gains do not generate funds for possible tax 
payments. A jurisdiction applying the taxation of unrealized gains should include 
different types of deferral policies and tax accounts in its tax system in order to alleviate 
the paying ability problems of taxpayers. The accrual taxation tries to abolish tax 
deferrals, because the property value changes have to be registered into their actual 
values each year. In accounting, income and expenses belong to the year, in which they 
arise.158

The principles of tax neutrality and tax equity require that ordinary income and capital 
gains are treated equally. Equity and neutrality would in principle mean equal tax rates 
with other investment (capital) income and accrual taxation for capital gains. This does 
not mean that the accrual method would be the only taxing method dealing with 
ordinary income and capital gains, or more generally, income. The accrual method may 
be the main method in a certain tax system, but the realization principle could still be 
involved in certain situations. The creation of a pure accrual tax system would seem to 
be a futile attempt, because governments continuously include various subsidies, reliefs 
and exemptions in their tax laws. Therefore, the current generally accepted practice of 
taxing capital gains using the realization method seems solid, because it is still 
understandable and simple method. The nature and scope of capital gains taxation 
differ significantly between corporations and individuals. Topics such as liquidity, 
speculative investments, progressive tax rates and social aspects are far more essential 
for individuals than for corporate entities.159

Sometimes the accrual method is considered a synonym to the mark-to-market 
method. The difference is however that the accrual taxation includes all types of 
periodic income allocations whereas mark-to-market mainly concerns marketable 
easily valued financial instruments.160 In the mark-to-market method the assets are 
valued at their current market values as if the assets would be sold at the end of each 
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fiscal year, which is marking assets to their market values161. The unrealized value 
changes generate either immediate taxable gains or losses at the time of the value 
assessment. The mark-to-market method was originally used in the inventory valuation 
of dealers, and the method also fulfills the need for relevant information required by 
efficient securities market.162

The accrual method with the mark-to-market extension is a significant part of Haig-
Simons’ taxation. Accrual taxation involves all types of taxable income and is not as 
directly linked to marketable instruments and last-day-sale updates as the mark-to-
market method. The accrual method allocates income and expenses to the year in 
which they arise and allows the taxation of realized and unrealized gains and losses. 
The valuation of non-marketable assets may be burdensome. The valuation of such 
assets is commonly considered one of the main disadvantages of the accrual tax 
systems, because an estimated, non-market-based asset value may always be 
questioned if it is not based on market prices, and it inevitably will be questioned at a 
disposal event between two unrelated parties. A realization event guarantees reliable 
asset valuation if the participants are unrelated and the realization takes place without 
force.163 The result of mark-to-market valuation is the same as the fair valuation, which 
means that asset values and value changes are based on market prices or prices 
concluded by two independent business partners (at arm’s length principle). Fair value 
is included in the terminology of international accounting standards and is applied 
both in the European Union and United States.164

Asset valuation in taxation in principle follows, or could follow, the asset valuation in 
accounting. Accounting systems usually apply the accrual method in order to give a true 
and fair view of the assets of the companies. Accrual taxation is considered suitable and 
highly applicable to several types of income and to the transactions of corporate 
taxpayers who are able to record their tax receivables and liabilities in their books and 
to balance the outgoing tax payments with incoming cash flow items. Accrual taxation 
would be a fairly unfavorable system for individuals unless the tax legislator can solve 
the problematic valuation and payment ability issues, for example providing some kind 
of allocation system for unrealized gains and losses.165 Theoretically, accrual taxation 
should be the simplest taxing method as all income items, expenses and value changes 
are taxed during the year of the occurrence. Accrual taxation would diminish 
undesirable economic activities such as tax planning and tax deferral. Accrual taxation 
would treat different taxpayers equally and make the tax systems neutral on investment 
alternatives. The valuation of capital gains could be eased by the tax system not 
drawing a distinction between capital gains and losses and other gains and losses.166

The common attitude towards the universal application of mark-to-market to all types 
of assets still has negative features mostly because of the valuation and liquidity 
problems. Annual valuation causes more administrative work than a single valuation 
and realization. Liquidity concerns are essential only with fixed more or less illiquid 
assets, because the taxpayer cannot realize them within a short period of time. The 
taxpayer can normally always raise money for tax obligations by selling the liquid assets 
such as common stocks. As a summary, a comprehensive accrual and mark-to-market 
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taxation in the spirit of the Haig-Simons’ income concept would be preferable if only 
the main obstacles could be solved.167

2.7 Summary and conclusions of this chapter

Capital is one of the production factors in addition to land and labor. Government 
bodies and cross-border bodies, such as EU, play a significant role in affecting the 
amount of innovation in technology and societies with their decisions having an 
implication to the allocation of capital and other production factors. The whole society 
is dependent on the capital of the companies, because it has an effect on the quality of 
the services and products in the market. On the other hand, the productivity of capital 
is dependent on technology: productivity of capital increases as a result of the 
technological progress. Capital flows play a significant role in the development of the 
strategy of the developing countries. Investment into physical capital is a prerequisite 
for the economic growth. Companies can calculate key indicators based on capital to 
indicate the company’s ability to generate revenue such as capital employed. 

Those assets, which are acquired to be used as capital investment, are capital assets, 
and the corporate taxation of the gains earned on them is under the focus of this study. 
As seen in the definition of capital in this chapter, capital gains and the related taxation 
of companies play a significant role in economics. If we ignore the business profits 
themselves generating from the products and services of companies, capital creates the 
most significant prerequisite for companies. From entrepreneurship viewpoint, it is 
important the companies can easily liquidate the capital assets they hold. Therefore, it 
is important that they do not lose too much money for paying taxes on capital gains. In 
case the neighborhood country has a tax rule that is not requiring for paying as much 
tax on the alienation as the home country of the current company, the entrepreneur 
may consider situating the next company to that neighborhood country.

Different theories of income have formulated the basis for corporate income taxation 
and thus also for the corporate capital gains taxation over the years. It depends on the 
definition of income and the tax regime of capital gains, whether the definition of 
capital gains is needed in the tax law. If all the capital gains are taxed as normal 
business income, no special rules need to be defined in the tax law. Capital gain arises 
because of the value increases, and it can either exist in an unrealized or realized form. 
Capital gains are calculated as a difference between the consideration received and the 
cost of the asset, and therefore the capital gain describes the change in value between 
the end and beginning of the period under consideration. The discussion on whether to 
tax only realized or also unrealized capital gains have been colorful. Even though 
majority of the countries are currently applying realization principle (taxing only 
realized capital gains), they have noticed the weaknesses of that because they have 
implemented special rules for special situations. The biggest worry related to using 
capital gains taxation on the unrealized gains is that companies would not have money 
to pay taxes when gains have not yet been realized, and that that taxing methodology 
will increase significantly administrative work.
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3 THEORETICAL FRAMEWORK OF CAPITAL GAINS 
TAXATION

3.1 Introduction to this chapter

The purpose of this chapter is to introduce the wide variety of things that need to be 
noticed in the corporate capital gains taxation. The chapter introduces several 
economic and taxation features that need to be considered in making taxation decisions 
and analyzing the possible changes in the corporate capital gains taxation. Such items 
that were already extensively covered in the chapter 2 regarding the definition of 
income or capital gains taxation system are not repeated here. First, the features of a 
good tax system are discussed. The discussion is initiated by considering the objectives 
of tax policy for a good tax system. Thereafter efficiency, equity, neutrality, simplicity 
and symmetry are discussed as individual features. The discussion plays a significant 
role in this study in the sense that corporate capital gains taxation systems are later 
analyzed for example in the light of the features of a good tax system. Second, basic 
issues in the corporate capital gains taxation are discussed. One issue is to determine 
which items are included in the taxable income. It is not always either clear to recognize 
the parties of a corporate alienation. Issues may also arise in defining, whether the 
corporate capital gains should be taxed when they are realized or when they are arisen. 
Inflation is also discussed, because it can lead into different amount of taxable capital 
gain depending on whether the amount of inflation is taken into consideration or not. 
Next the lock-in effect, which has raised a lot of discussion in the literature, is analyzed. 
It is a significant topic, because the lock-in effect may change the behavior of taxpayers. 
Taxpayers can defer the tax until the gain is realized and even to refuse to sell the assets 
that they would have sold. Next the general principles of the tax treatment of capital 
losses are discussed. The more detailed approach to the tax treatment of capital losses 
is taken in the chapter 7 and 8, but the discussion in this chapter creates the baseline 
for the chapter 7 and 8. At the end of this chapter, anti-abuse is shortly discussed. 

3.2 Features of a good tax system

3.2.1 Objectives of tax policy for a good tax system

Economists specializing in public finance have long enumerated four objectives of tax 
policy: simplicity, efficiency, fairness, and revenue sufficiency. While these objectives 
are widely accepted, they often conflict, and different economists have different views 
of the appropriate balance among them. Many economists judge the fairness of the tax 
system largely on how the tax burden is distributed among different income groups. 
Further, some economists use the distribution of the tax burden as a major criterion of 
the success or failure of the tax changes of recent years.168 The main objectives of the 
tax policy are basic duties of the public sector. The most significant objective is the 
fiscal objective by gathering income to the public sector. Second, taxation has an impact 
to the distribution of income. This means that the distribution of income is more 
uniform after taxation than before taxation. Third, with taxation it is possible to 
stabilize economics in different economic situations amongst the other political tools 
and to encourage economic players to meet the selected sociopolitical objectives. For 
example, in an economic boom the demand is controlled by cutting costs and 
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increasing taxes. Fourth, taxation can be used to enhance objectives of the cultural and 
environmental policy.169

Tax policy is guided by the national interests and in a certain extent also international 
commitments. International commitments direct the tax policy of a nation towards 
single taxation of capital flows and towards uniformity, that is, towards coordination of 
the tax systems. The significance of the international commitments will grow in the tax 
policy, because not applying the international commitments undermine the trust in the 
fiscal and economic policy of the nation.170 Tax policy should aim for creating 
incentives for the growth of the size of a company. Tax policy should avoid such 
administrative incentive traps and charge separations that increase the proportional 
contribution burden when the number of employees of the company increases. Thus, 
the tax policy should rather focus on supporting companies to grow instead of 
enhancing the number of companies to grow.171

Most of the tax policy discussions therefore look into taxation from the whole 
economics point of view. Also entrepreneurship has significance in tax policy 
discussions. Tax policy applies many of the good taxation criteria when targeting to 
distribute the tax burden in a justified way, and those features are elaborated in the 
next few chapters. Tax policy also boosts the significance of taxation for the society by 
gathering income through taxes. In the area of tax policy there is also tremendous 
amount of work that could be done to enhance the business cooperation between 
nations and to trigger new big companies to be born. Single entrepreneurs do not have 
good visibility over the tax systems of the countries, and it would be valuable to have 
high-quality information available to make the company localization easier. Also, the 
tax policy discussions should be able to more and more get the entrepreneurs to rely on 
their ability to make the business to grow internationally and to change the business a 
significant player in the global markets. In the current society, the number of new-born 
big group companies is not big, and that trend should be changed to a growing path in 
order to create income, property (movable and immovable) and innovations.

3.2.2 Summary of the features

Features of the good tax system are simplicity, justice and the nature of enhancing the 
economic growth. However, they cannot be implemented in an unambiguous way. 
Simplicity means that tax rules are not complex and manifold, and justice means that 
the tax burden is fairly divided between different economic units. A tax system should 
also be administratively efficient, which is evaluated by comparing the objective and the 
end result of taxation. A good tax system is leading into correct and predictable tax 
decisions, and is visible by representing the effect of taxation clearly to all the 
stakeholders of taxation. A good tax system owns also features of symmetry, 
consistency, comprehensiveness and flexibility. Symmetry means that if a gain is tax-
exempt, the corresponding loss cannot be deducted. In a consistent tax system holes 
leading into tax benefits and pitfalls leading into meaninglessly tight and surprising 
taxation are avoided. When a tax system is comprehensive, exceptional situations are 
taken into consideration. Flexibility creates a possibility to adjust taxation based on 
political needs in different situation.172
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Efficiency-enhancing tax reforms may at the same time face efficiency drawbacks which 
create obstacles to their effective implementation. The adverse re-distributional impact 
of the tax reforms could reduce the tax system’s equity. Distributional considerations 
may therefore become an obstacle to implementation. Because the efficiency gains of 
the tax reform typically do not arise immediately over time, policy makers will not 
immediately be able to use the efficiency gains to compensate the losers of the tax 
reform.173 A feature of a good tax system is that it should be reconciled with the tax 
systems of other countries. A good tax system should also be competitive. The focus of 
competitiveness is in the mobility of the skillful labor and the effect of taxation on the 
location of the labor. Market forces, cross-border regulation and international tax 
policy directions have started to play a significant role in forming the tax systems of 
different countries. In the future, the tax systems may therefore appear to be more and 
more similar between different countries.174

The difficulty in meeting the good taxation criteria is that they are often contradicting 
with each other. When one criterion is met with a certain tax policy decision, another 
criterion is dismissed. Future tax policy discussions may require more thorough follow-
up of the effects of different taxation rules and which good taxation criterion that rule 
was aimed to meet. Future tax policy discussion could also focus more openly to justify 
the reasoning behind tax decisions for the good taxation criteria and what it is targeted 
to reach when applying that specific criterion. This follow-up information would make 
it easier to make correct tax policy decisions for future, when the impact of the current 
ones would be easily available for analysis.

3.2.3 Efficiency

The efficiency of a tax can be viewed from two perspectives. First, there is the efficiency 
of a tax yield when compared to taxpayers’ costs in complying with and administrative 
costs of collecting a tax. In addition to compliance and administration costs, this aspect 
of efficiency is concerned with the difference in the cost of collecting various types of 
taxes. Some types of tax inherently produce a greater yield than others when comparing 
to the cost of collection and compliance, irrespective of the efficiency of 
administration.175 Second, tax efficiency concerns its influence on taxpayer behavior. 
One of the advantages of a free market economy is its tendency to allocate economic 
resources to their most productive uses. The production of a community is expected to 
be collectively biggest where the allocation of resources is determined according to the 
market mechanism. All taxes influence taxpayer behavior in some respect and therefore 
distort the efficient allocation of resources according to the market mechanism. As a 
consequence, the efficiency of a tax may also be judged according to the extent to which 
it influences a market allocation of resources. Taxes that do not interfere with such a 
market allocation are referred to as neutral. Thus, the efficiency of a tax refers to both 
its neutrality as well as the extent to which both compliance and administrative costs 
associated with the tax are minimized when compared to the tax yield.176

173 OECD 2010a 2010, 49.
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3.2.4 Equity

Equity is seen as the cornerstone of taxation. Taxes would be unnecessary if equity were 
not of vital concern. Equity will be one of the objectives when designing a tax system. In 
levying taxes meeting a socially acceptable degree of equity is essential to the 
maintenance of a basic respect for the tax system from which a high degree of voluntary 
compliance is derived.177 In order to deliver equity in the levying taxes, government 
should determine what the prevailing social value is. The formulation of that social 
value may vary across time and from community to community. According to the 
benefits theory, community members should pay taxes according to the benefits they 
derive or receive from the government services. The benefits theory has several 
difficulties. According to the theory of ability to pay, taxes should be levied on 
community members according to their respective ability to pay taxes. This theory for 
assessing equity does not consider the government function in redistributing welfare. 
Instead, the focus of the ability to pay approach is on equality: decreasing the welfare of 
all members of community in proportion according an equal sacrifice from each, which 
leaves the members in the same relative situation to each other as before taxation. 
Horizontal equity means that community members with equal tax capacities pay the 
same amount of taxes. Vertical equity means that community members with greater tax 
capacities pay a proportional amount more in taxes than community members with 
smaller tax capacities.178

Tax neutrality does not necessarily lead into equity of taxation. Usually equity is seen to 
require two residents of the same state to be subject to the same tax burden regardless 
of the fact that the other may have domestic and the other foreign-source income. This 
requirement is best met in a system based on the credit method or capital system 
neutrality. In the inter-nation equity the question is that how cross-border economic 
operations should be divided equally between different states. Normally the source 
state has the primary taxing right to income sourcing from that state. The state of 
residence of the taxpayer has the secondary taxing right.179

3.2.5 Neutrality

Neutrality means that taxation should not change the selections of the taxpayer 
compared to the situation, in which there would not be taxation at all. A developed tax 
system is normally neutral. Taxation is neutral when tax aspects do not affect the 
choices made by economic agents, and each economic decision leads to the same 
taxation. Taxation should be equal for all income types with the effect that tax aspects 
should be irrelevant factors in an investor’s decision-making process. Taxpayer’s 
behavior is not affected by the tax systems in the neutral tax world. Thus, neutrality 
fosters tax system efficiency and promotes the idea that single taxpayers should always 
be freely able to select the most profitable investment alternative with the most suitable 
risk and revenue combination.180 Neutral taxation has a minimum interfering impact 
on the market behavior. In the neutral taxation situation taxation does not have an 
impact on the affordability of different forms of financing (retained earnings, issue of 
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shares or borrowing). Two optional procedures, which are equivalent before taxation, 
should be equivalent also after taxation.181

A differentiation should be made between an intentionally guiding taxation and a 
guiding taxation. In some cases it is reasonable that an intentionally guiding taxation is 
applied, when the guiding actions can be argued with the reasons related to prohibiting 
centralization of enterprises. In a good tax system unintentional guiding forces are cut 
out, because those forces directly lead into efficiency losses.182 Generally the principle 
of neutrality is fairly well adopted into corporate tax laws, because corporate tax laws 
usually apply flat proportional tax rates to all corporate income. The terms capital 
import neutrality and capital export neutrality extend the neutrality issue to cross-
border operations. In capital import neutrality, foreign investors receive the same after-
tax return as resident investors. In capital export neutrality, resident investors do not 
enjoy any tax incentives which favor domestic over foreign investments.183

The features of the good tax system are related to the economic effects of taxation, the 
spread of taxation and the costs of taxation. The economic effects of taxation should 
correspond to the targets set to the economic policy and the sociopolitical targets of 
taxation. The tax burden should be spread out fairly. Taxation should cause as little 
costs as possible to Tax Administration and the taxpayer. The tax reforms aiming at 
lowering the tax burden may enhance the stabilization properties of automatic 
stabilizers, especially in small euro-area economies.184 The neutral tax system does not 
interfere with other economic, environmental or sociopolitical objectives, which should 
be pursued by non-tax measures. The design of the tax system should only be 
influenced by tax considerations. Neutral taxation means that taxation does not change 
the selections of the taxpayer compared to the situation, in which there would not be 
taxation in the economy at all. Therefore neutral taxation does not decrease the 
economic efficiency. However, the sociopolitical targets of the taxation often disturb the 
neutrality of the taxation. In that sense the neutrality of the taxation can be seen to 
exist, when taxation does not have interventionist intentions.185

Neutrality is always taking place compared to other taxable subjects. Type of business 
neutrality means that the tax treatment should not vary depending on whether the 
company is a partnership, limited liability company, cooperative or another company 
type. Neutrality plays a significant role when developing the tax system. Type of 
financing neutrality means that the sources of financing of the company are equivalent 
from taxation point of view, and type of investment neutrality means that different 
investment options are equivalent from the taxation point of view. In neutral taxation, 
there should not be differences between the taxation of different business sectors. 
However, various elements of corporate taxation may discriminate against companies 
registered in the same country but operating in different sectors or having different 
sizes.186

In tax avoidance cases the role of tax neutrality is important. Tax authorities try to 
create neutral tax systems, but financial institutions may need to serve their customers 
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and create attractive financial products by taking the advantage of the weaknesses of 
the tax systems. Internationally, tax neutrality can be difficult to achieve if many 
countries have different tax bases and economic structures as well as social and 
political endeavors. Also conceptual impediments exist in domestic legislations. Before 
tax neutrality is achieved, countries should solve their fundamental domestic issues 
such as realization versus accrual taxation, capital versus revenues and debt versus 
equity.187 Taxation solutions emphasizing neutrality and efficiency have, on the other 
hand, been argued to lead into heavy systems from the tax administration 
perspective188.

3.2.6 Simplicity

From a theoretical perspective, simplicity of a tax can be split into three perspectives: 
policy, form and action. Policy simplicity refers to the simplicity of government policy 
in selecting the type and incidence of a tax. Form simplicity refers to the manner in 
which the intentions of government policies appear in the statute form. The main focus 
of form simplicity is in the simplicity of conveying an understanding of the government 
policies implemented. Action simplicity refers to the actions which are required from 
taxpayers in complying with a tax statute and the actions required from the 
administration in administering the statute.189

The principles of efficiency and equity appear to require simplicity in selecting the 
statutory form and administrative mechanics of a tax, once its type and incidence are 
fixed. While the principles of efficiency and equity may conflict with policy simplicity, 
they appear to complement form and action simplicity. A tax demonstrating policy, 
form and action simplicity is likely to produce efficiency without necessarily producing 
neutrality. A tax system that is reasonably simple, certain and objective is likely to be 
reasonably economical to administer.190

3.2.7 Symmetry

Symmetry refers to an equivalent tax treatment of both sides of transaction. Tax burden 
on gains and income equals the deductions on losses and expenses. Cross-border 
transactions should be treated symmetrically in both countries. Sometimes the 
principle of symmetry does not take place in reality, especially when one taxpayer is a 
corporate body and another is an individual and if the tax regulations for corporate 
bodies and individuals differ what comes to tax burden.191

Taxation concerns revenues in the receiver’s taxation and deductible expenses in the 
payer’s taxation, which means that value increases are taxable income and value 
decreases are deductible expenses. A pure symmetry would also mean that 
governments do not have to consider tax revenues in a free market economy, since one 
taxpayer will always win, another taxpayer will always lose and the government’s net 
tax revenues will be zero. However, a government’s net tax revenues may not be zero if 
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cross-border transactions are included. Thus, symmetry is recognized as theoretically 
appropriate principle, but is unattainable in practice.192

3.3 Basic issues in taxation of corporate capital gains

3.3.1 Summary of the basic issues

Capital gains taxation has the nature of income taxation, because capital gains are 
considered as an increase in the value of the asset accrued during certain period of 
time.193 Even though there is inconsistency in the definition of capital gains between 
countries, there are certain issues that are generally considered in capital gains 
taxation. The theoretical issues related to the taxation of changes in value can be listed 
as follows:

The extent of the definition of income: whether changes in value are taxable

Spreading of taxation of changes in value: whether changes in value are taxed 
based on accrual or realization

Taxation method of inflation component of change in value: whether taxation 
is applied to nominal or real change in value

Tax systems of changes in value: independent taxation, proportional taxation 
or partial or complete progression

The effect of ownership time to the tax rate

Tax treatment of undistributed (distributed) profit of a limited liability 
company: whether undistributed profit (hidden increase in value of shares) is 
under double taxation

Tax neutrality of tax treatment of different types of capital income and 
taxation of changes in value of different taxpayers (individuals/corporate 
bodies)

Deductibility of loss: deduction forward or backwards, limitations.194

3.3.2 Determination of taxable income

The basic questions of the corporate income taxation consider about the different 
aspects about the taxable income definition. These aspects include tax liability (which 
legal entities are obliged to pay taxes), taxation scope (which income and expense items 
are taxable), periodicity (to which fiscal years the taxable items are allocated), tax 
amount (which is the tax rate used and how is the tax calculated from the tax rate and 
taxable income), valuation questions (in which amount of money a certain income or 
expense item is considered in taxation) and allocation questions (to whom the income 
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or expense is allocated). Taxable income is that amount of income, based on which the 
amount of money of taxes is calculated.195 Jurisdictional connections regarding tax 
liability are traditionally classified as follows:

1) Those, which take into consideration objective aspects of the taxable event, for 
example the place of occurrence; and

2) Those, which take into consideration subjective aspects of the tax, such as the 
residence, nationality or domicile of the taxable subject.

The residence principle is generally known as unlimited tax liability, since it taxes 
residents on all of their income. The source principle is generally known as the limited 
tax liability, since it only taxes income or property originated in or related to the taxing 
country.196

All the entities taxable based on the corporate income tax law are entities with 
accounting, and thus the bookkeeping creates the basis for taxation. Based on the 
corporate income tax law, the taxable income and deductible losses are distributed over 
the appropriate fiscal years as gains and costs. The result of the each income item is 
therefore the difference between the gains and costs. The dependency between the 
bookkeeping and taxation arises because the bookkeeper must take the questions on 
the scope, valuation, periodicity and allocation into consideration.197 Current expenses 
are deducted in the year, in which they are incurred. On the other hand, the business 
expenses for an asset with a useful life that extends beyond the year, in which the 
expense is incurred, must be capitalized. The cost of the asset – with a useful life that 
extends beyond the year in which the expense is incurred – is deducted as the 
depreciation over the useful life of the asset, provided that the asset has a determinable 
useful life.198

The definition of the taxable income (taxation object, taxable property) can be seen as a 
calculation situation, in which the compiler of the calculation should consider issues 
related to allocation, scope, periodicity and valuation. These issues are generating from 
economics, and especially scope and valuation issues merge together.199 The allocation 
issue focuses on solving to which objects the existing taxable items are allocated.200 For 
the taxation of changes in value of a property item, it is significant to know that who is 
liable for the tax. Allocation can be divided into three different levels: tax subjects, 
income types and income sources. The latter two ones are applied inside an accounting 
unit. Generally tax law does not specify, to whom a specific income or expense item 
belongs to.201 The decision factors for tax liability can be divided to economic interface, 
and formal and legal interface. The economic interface finds out that who has 
generated the object and who is suffering about the costs related to producing the 
object. The formal and legal interface formulates, who receives the income or who 
legally should conduct the costs related to the object. Allocation can bring difficulties 
when the above two interfaces lead into different economic units. This difficulty often 
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rises among physical or legal subjects among the related parties, for example in small 
limited liability companies.202

The scope issue of income taxation is discussing, whether a certain income item is 
taxable and whether a certain expense is deductible. Regarding the taxation of changes 
in value, the question is that whether the increase in value is taxable and decrease in 
value deductible. This is depending on the applied concept of income203. The scope 
issue is also considering whether inflation204 should be excluded from the taxable 
income. The solution of the scope issue may require the solution of the allocation issue, 
because the solution of the allocation issue can affect the solution of the scope issue. 
Often the allocation issue is not seen a separate issue at the level of a tax subject, 
because it is easily merged with the scope issue. For example a wrong allocation of an 
expense item is causing the same end result as non-deductibility of that item. Tax 
exposure of the value increase of property and deductibility of value decrease can be 
different with different taxpayers. Because different taxation rules are applied to 
different income types, also the allocation at the income type level should be done 
before solving the scope issue.205

Periodicity issue considers, to which taxation year the income and expense items affect. 
The origin of the periodicity issue is that taxation considers time periods. Periodicity 
issue should distinguish between the issue related to the inception time of the income 
and expense and the real periodicity issue related to allocating the income or expense 
item to a certain fiscal year. Often in taxation the guiding rule is that expenses are 
allocated to the corresponding income.206 The inception time of income and expenses 
can be solved in several different ways, for example with accrual or cash basis. In the 
accrual basis income is recognized when the output is alienated, whereas in the cash 
basis it is recognized when the payment is done. In taxation of the changes in value of 
property, realization of property means composing income or expenses.207

Valuation issue evaluates, which is the right amount of income, expense, property or 
other corresponding accounting item to be handled in taxation. The factors of the 
valuation issue are timing, object, level and method of valuation. In income taxation the 
valuation issue is case-specific, because it depends on the facts of the situation in 
question.208 Valuation issue is often tightly tied up with the scope and periodicity 
issues. Allocation issues can be separated from the valuation issue in the clearest way, 
because it is straightforward to distinguish between the owner of the income item and 
the amount of that.209

The difference between the scope and valuation issue is vague, and therefore often the 
only issue under discussion in practice is the scope issue. With the regulation of the 
scope issue it is possible to affect the number of the valuation issues. The scope of the 
tax base has a clear connection to the appearance of valuation issues in taxation.210 In 
the OECD countries, the definition of the corporate tax base is extremely complex. The 
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definition of the corporate tax base involves a vast range of legislation covering 
everything from allowances for capital expenditures, to the deductibility of 
contributions to pension reserves, the valuation of assets and inventories and the extent 
to which different expenses can be deducted.211 The tax base is composed of the total 
pre-tax corporate sector income, corrected for inflation, available for shareholders and 
creditors. The tax payments consist of five components: corporate income tax, dividend 
tax, tax on retained earnings (capital gains), tax on additional assets due to inflation 
and tax imposed on nominal interest payments.212 A low corporate tax base does not 
definitely mean a mild tax burden. To measure the real tax burden, the tax rate must be 
compared to the tax base applied in each country. Because the tax base has not been 
harmonized, comparing the tax rates only gives a guiding picture about the 
international tax burden.213

A tax system minimizing the valuation issues is not realistic, because simplicity benefits 
are gained at the sacrifice of the narrowness of the tax base and neutrality. In practice 
the concept of income and expense applied in taxation cannot be limited to items that 
have a value of money in transactions. The tax base should be so vast that income 
received in other format than money is taxable and expenses in other format than 
money are deductible. However, taxation should not be such a system in which taxable 
income would be the difference between the property items at the end and beginning of 
the fiscal year, which would mean taxation based on the accrual principle. In the 
valuation issue it is not crucial that whether the changes in value are taken into 
consideration but rather that when the changes in value are taken into consideration.214

3.3.3 Parties of the corporate alienation

Many considerations are related to the alienation and selling of a limited liability 
company or whichever other company. Selling of a company is one type of corporate 
alienation. Corporate alienation can happen against compensation, partly against 
compensation or fully without compensation. The analysis of the alienation situation 
requires that the real content of the alienation situation is found out. There are three 
counterparts in the selling of the limited liability company: seller, acquirer and the 
company sold. The tax benefits and targets of these counterparts can be different. The 
division to those three counterparts is different depending on the size and structure of 
the sold company. Small limited liability companies may be identified with the owner, 
whereas a company owned broadly is more far away from the owners. When the owners 
of the shares of a big company listed in a stock exchange are changed, the company 
itself remains unchanged.215

This study is focusing only on the corporate alienations against compensation, because 
only in those capital gains or losses are arisen. These alienations are not only 
alienations of whole limited liability companies, but also other alienations against 
compensation. Corporate capital gains taxation is an interdisciplinary subject area, 
because it requires knowledge on both the corporate mergers and acquisitions in 
addition to taxation itself. Even though also other alienations are in the scope of this 
study than only those of whole limited liability companies, below an overview is taken 
to the main types of corporate restructurings. That is done to get an overview of 
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situations in the corporate restructurings, in which alienation situations can take place. 
However, from the tax law point of view, the corporate restructurings are not 
investigated in this study as such, because that is not the main focus of the tax rules 
related to corporate capital gains and losses. 

As a concise definition, corporate acquisition means the sale of a company. This sale 
can be a sale of a business activity, when the whole business activity or at least an 
aggregate of the business activity is sold. In the sale of a business activity the seller is 
the company itself. In that case owners receive the money earned from the sale as profit 
distribution. Owners can make a sale of a share of ownership. In a limited liability 
company this means the sale of shares – and normally majority of shares. In the case of 
a sale of a share of ownership, the tax effect mainly applies to owners, not to the 
company. The tax law applied to the corporate acquisition depends on the nature of the 
acquisition and the seller. In a sale of a share of ownership, the seller can be another 
company (parent company), from the point of view of which the sale is a sale of a 
substance (subsidiary shares).216 Acquisitions can be divided into three basic 
acquisition methods. The stock acquisition is the simplest method, and it means that 
the acquirer purchases the stock of the target. In the asset acquisition, the acquirer 
purchases the assets and possibly its liabilities of the target. In merger, the target is 
merged into the acquirer, and they become a single entity. The remaining acquisition 
methods can be considered as variations to the basic methods.217

In the forward subsidiary merger the target is merged to the subsidiary of the acquirer. 
In the reverse merger, the subsidiary of the acquirer merges into the target. If the 
subsidiary does not have assets or liabilities, the only effect of the transaction is that the 
outstanding shares of the subsidiary are converted to the shares of the target. Those 
shares are held by the acquirer, and therefore the target becomes a subsidiary of the 
acquirer. In the share exchange the target’s shares are exchanged for cash or acquirer’s 
stock, and the acquirer purchases all of the target’s outstanding shares. The advantage 
of the share exchange is that it does not constitute a merger under contracts that would 
prohibit the target from being a party to a merger. In the short-form merger, the 
acquirer purchases at least 80 percent of target’s shares, making it a subsidiary. 
Thereafter the target is merged to the new parent company. Minority shareholders are 
eliminated, with their shares in the target converted into cash or shares of the acquirer. 
The short-form merger can also be combined with forward or reverse subsidiary 
mergers. In the reverse acquisition method, shares of the acquirer (the nominal target) 
are converted into a majority of the shares of the target (the nominal acquirer). Also 
asset acquisitions can be reversed. The end result, however, is one entity that owns all 
the assets and liabilities of the two former companies.  The merger may be 
accomplished by the acquirer purchasing the shares of the target, followed by the target 
repurchasing its remaining outstanding shares. If the target does not repurchase all its 
shares, the transaction may be more similar to a recapitalization than an acquisition. 
The consolidation occurs when a parent treats one or more of its subsidiaries as a part 
of its business for tax purposes. The consolidation also occurs when the parent 
company combines two or more subsidiaries into a single entity.218

In the management buyout, the existing managers of the company purchase the shares 
of the company from its shareholders – usually from the parent company that has 
decided to sell its subsidiary. If the managers of the company are not involved in the 
transaction, the transaction is a leveraged buyout. The backend statutory merger has 
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recently become the preferred method of the management buyout. This means that the 
management group forms a shell business entity – a corporation, partnership or 
limited liability company. Then the shell makes a tender offer for any and all shares 
that shareholders are willing to tender, possibly with a minimum number that must be 
offered. If the minimum is reached and the tender offer is completed, the shell merges 
into the target. Then all the non-tendering minority shareholders are cashed out. The 
reorganization means that the company restructures itself without forming a new 
entity. The company can also restructure the rights of shareholders. Also bankruptcies 
often include reorganizations. The exclusive appointment can be used to replace the 
merger and to receive the same benefits. Vendor financing makes it possible to raise 
money without bringing outside investors into the company. The joint venture can also 
serve as the alternative for the merger. The parties of the joint venture can reap the 
benefits of the joint efforts, while maintaining their separate identities.219

3.3.4 Realization requirement

In most countries the income tax is operated on a realization basis, which means that 
income is only taxed when realized. Capital gains are taxed not earlier than when the 
alienation is realized. There are some exceptions to this rule of thumb, for example 
revaluation of assets is taxed based on the accrual principle.220 Capital gains are not 
normally taxed based on the accrued tax, because it would be difficult to get the correct 
value of property at a certain moment and it may cause cash deficiency to the taxpayer. 
Periodic valuation of assets may imply high tax compliance and administration costs 
where there is no obvious market to establish a fair market value, as could be the case 
for certain intangible property or claims on such property.221 Realization does not have 
a single, all-encompassing definition. In some cases it may be obvious when the 
realization has occurred. For example, a sale of property for cash is obviously a 
realization event. In other cases, the time of realization is less clear.222 The realization 
event should occur before taking the gain or loss into consideration223.

The recognized gains and losses are taken into account, for purposes of computing the 
taxpayer’s gross income, only to the extent that they are also recognized. An item of 
property, plant and equipment satisfying the recognition criteria should be recognized 
initially at its cost. The cost of an asset is measured at the cash price of the date of 
acquisition.224 Capital gains are considered to be realized in the alienation, and 
ownership transfers in the alienation. Capital gains cannot be taxed before the 
realization, because income is contingent, the taxable amount cannot be defined 
accurately, and taxation should not happen before income is available for investments 
with an exact amount225. There are such alienations, however, in which ownership is 
not transferred. Most of these alienations have specific features, or they do not occur 
very often.226
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The total gain of an investment is the sum of running yield, unrealized change in value 
and realized change in value227. Taxable income is however the amount that is defined 
to be taxed. Often only realized change in value is taxed. Generally realization has 
meant selling or change of property. Applying realization principle has been often seen 
as a practical compulsion due to issues related to valuation of property and liquidity. 
This principle has also considered as a political reality and necessity.228 There are also 
philosophical and ideological viewpoints on that what is considered as income. 
Applying realization principle is related to the acceptance of the society for that 
principle. For example, the realization event as the basis for taxation can be justified as 
the best solution, because it corresponds to the definition of income for individuals. 
Unrealized increase in value is considered uncertain.229 The concept of realization of 
investment instrument or other property item can be reviewed from the viewpoint of 
liquidity, exclusion of risk, and measurability. In a conventional alienation situation the 
realization meets all those three requirements. Those transactions, which do not meet 
all those three requirements, are problematic. In those cases an evaluation is needed, 
whether realization has taken place from taxation point of view or not.230

The liquidity requirement of the concept of realization has been met once property has 
been moved to money. In this case the taxpayer’s ability to pay tax increases, when the 
paying ability is measured in cash. If realization would be analyzed only from this 
perspective changes from one fund to another inside a fund company would not be 
considered as a taxable transaction. Because this anyhow leads into taxation of capital 
gains, the improvement of the taxpayer’s liquidity position has not been as a necessary 
requirement for realization. If the taxpayer borrows money from a bank with the same 
amount as money invested to the bank, this is not considered as realization. Therefore, 
the improvement of the taxpayer’s liquidity position is not an adequate requirement for 
realization.231

From the perspective of risk exposure, realization means closing the risk exposure of 
the position. Realization principle is often justified by the fact that the risk of the 
investment is permanently removed and income becomes certain in connection with 
the realization. Normally the sale of the investment instrument makes sure that the 
variation of the value in the investment instrument does not anymore affect the 
financial position of the taxpayer. Realization principle is two-way in that it can be 
either favorable or unfavorable to the taxpayer depending on the case in question. The 
taxpayer tries to avoid taxation in a situation, in which tax burden would increase, and 
tries to activate taxation when realization would lead into deductibility of loss. An 
investor can eliminate the risk related to the investment object with a hedging 
instrument without a realization event.  Also, a realization event can be simulated with 
hedging instruments without tax consequences.232 As a rule, changes in the economic 
tax exposure do not have significance for taxation. The realization event should be as 
per the definition of private law. On the other hand, the investor can alienate an 
instrument based on the private law, but at the same time synthetically create a 
corresponding position and still stay as the economic and risk owner. An alienation 
event defined in the private law generally is enough to trigger taxation, although the 
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economic risk position would not have changed. Therefore, the change of the taxpayer’s 
risk position is neither adequate nor sufficient requirement.233

The measurability viewpoint in regard of realization has the focus on valuing and 
calculating income. Often realization is seen to make it possible to define objectively 
and accurately enough the amount of income received from the investment.234 The 
chance for measurability cannot alone signify realization.  The viewpoint of valuation 
and computability is valuable for example in different exchange situations, in which the 
liquidity position of the taxpayer is not changing and changes in risk position are 
marginal.235 Economically realization means changes in the taxpayer’s liquidity and 
risk position. Liquidity, exclusion of risk, and measurability requirements are 
significant when analyzing realization in taxation, because in taxation realization is 
analyzed as a formal, private law related transaction rather than as an economic 
transaction. The distinction between owning and alienating property is formal and 
dependent on definitions. It is important for the functionality of the tax system that 
how realization has been defined in the tax rules.236

Based on the paying ability of tax and horizontal justice, the ultimate purpose in 
measuring the amount of income is for the basis of the fair division of the tax burden. 
When applying the realization principle, the amount of income is often measured in a 
wrong way compared to the economic accrual of income. That is because economically 
income can be considered to be earned as an asset appreciates, not when it is sold.237

The tax system becomes more complex, when the concept of realization requires many 
rules on defining it and those preventing from exploiting it238. Even though realization 
has the biggest significance in the periodicity of income, it also has a role in questions 
related to the scope and allocation of income. For example, in death situations income 
could be left without realization, which is one example of the lock-in situations.239

Application of the realization principle is one of the factors that are triggering most 
tensions between the form and content. In the United States’ tax policy the realization 
requirement has been seen as the linchpin of the tax policy.240 In the United States tax 
deferrals and artificial losses have generated anti-abuse provisions for the tax law241.
Also tax planning and tax avoidance exist most in situations, in which tensions between 
the form and content are biggest. Tensions between the definition of capital gains and 
the Haig-Simons’ concept of income have been the most significant reason for the 
players of the tax planning and tax avoidance to operate especially in the area of capital 
gains taxation. In this area of taxation the term tax avoidance has been most in use.242
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In the realization principle the taxpayer may utilize the right to decide her- or himself 
about the alienation actions and on their timing. The taxpayer can use the options to 
realize or not to realize depending on the tax impacts. Relating taxation to such 
transactions that the taxpayer can decide her- or himself are raising questions on 
justice. Tax law cannot regulate these decisions for the taxpayer. Applying formal 
realization events may also lead taxpayers to realize such transactions that they would 
not carry out without those formal tax rules. This makes taxpayers to approach the tax 
avoidance situations. In addition to justice, another aspect to consider is efficiency 
when using the realization principle. Immediate efficiency losses are arisen because of 
the unnecessary transactions done due to tax avoidance and related costs. Realization 
principle has also been considered to affect different efficiency issues because of its 
effect on the decisions of investors. One of those efficiency effects is the lock-in effect. 
Investors are unwilling to sell such shares that include a lot of accrued gain, and the 
realization principle can help investors to avoid the taxation.243 The lower tax rate has 
been justified for capital gains because of the lock-in effect. But lower tax rate may 
trigger other efficiency issues and increase items disturbing justice, even though the 
lock-in effect may be reduced.244 Realization principle fulfills the requirement of legal 
certainty, but it dismisses justice and efficiency. That principle can also been seen to 
make investing riskier, increase the complexity of tax law and add tensions to tax 
systems. Justice issues may arise vertically so that a wealthy investor has more options 
than a less wealthy investor. Justice can also arise horizontally by favoring capital 
income over earned income.245

3.3.5 Inflation

The tax treatment of capital gains has unique features. One is that capital gains are not 
indexed for inflation: the seller pays tax not only on the real gain in purchasing power, 
but also on the illusory gain attributable to inflation. Inflation has an effect on the value 
of capital gains, because the value of the asset is calculated with different currency units 
in the acquisition and in the alienation. The inflation penalty is one reason that, 
historically, capital gains have been taxed at lower rates than ordinary income. From 
the period of low inflation in 1990s until now, inflation adjustment should have been a 
basic characteristic for the taxation of disposals. Only a few countries include inflation 
adjustments in their domestic legislation.246 Capital gain proponents have argued that 
capital gain should be taxed at a lower rate because the gain realized on the sale of 
capital asset reflects both true economic gain from the asset, which should be taxed, 
and inflationary gain from the asset, which should not be taxed.247 Lowering the capital 
gains tax rate is possible in proportional tax rate systems.248

The taxation of the real capital gains can take place for example by increasing the 
acquisition price by the change of the price index249. The correct measurement of 
income would require utilizing a common measurement for time of acquisition and 
alienation. If the nominal acquisition price is deducted from the alienation price, also 
the apparent value caused by inflation will be taxed, which is increasing the effective 
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tax rate. From the economic point of view, taxation should only focus on the real 
increase in value. One way of noticing inflation would be indexing the acquisition price 
of the asset or lowering the amount of the taxable part of the capital gain. Inflation and 
lock-in effect have an opposite effect to the real tax burden. Inflation increases the real 
tax burden, whereas the lock-in effect decreases it. Therefore the common effect of 
those two should be analyzed rather than individual effects.250 Lowering the taxable 
proportion of the capital gain can be applied when progressive tax rates are in use. Tax 
exemption types are a full tax exemption generally or up to a certain amount.251

Indexing can be used in two different ways to eliminate the impact of inflation on 
capital gains. The simplest form is to use a schematic acquisition price assumption. The 
difference of this compared to real indexing is that inflation deduction is not tied to the 
starting value but to the current value. The real indexing to reduce the inflation 
component from capital gains is to index the acquisition price of the property item.252

Use of indexing raises two questions: which index is used and how the historical 
acquisition price is defined. Often a general index such as consumer price index can be 
seen as a good index to be used. More difficult issue is related to defining the historical 
acquisition cost, which creates the basis for defining the inflation. Taking only the 
taxation disadvantage of inflation into account is only a partial approach to the issue. In 
analyses it should also be evaluated the deferral benefit253 raised by postponing the 
taxation to the realization event. In that it should also be evaluated whether the 
property item has been acquired by own or borrowed money. If the property item has 
been fully or partially acquired by borrowed money, the owner gets benefits in the form 
of nominal interest deduction. When considering applying indexing to capital gains, 
neutrality should be kept in mind. Neutrality is reached only if indexing is applied also 
to other capital income than capital gains. If only capital gains were indexed, incentives 
to change other capital income items to the form of capital gains would increase. 
Indexing is also opposed by the generic economic nominal basis and nominal 
bookkeeping and calculation of result of companies.254

3.3.6 Lock-in effect

Locked-in are costs that have not yet been incurred but which, based on the decisions 
that have already been made, will be incurred in the future255. The capital gains tax is 
different from almost all other forms of taxation in that it is relatively easy to avoid. 
Because people pay the tax only when they sell an asset, they can legally avoid payment 
by holding on to their assets – a phenomenon known as the lock-in effect.256 The idea 
in the lock-in effect is that since taxpayers can defer the tax until the gain is realized, 
they will refuse to sell the assets that they would have sold but for having to pay the tax 
on sale257. The owner of the investment object tends to lock in the gains to withstand 
taxable income and sell the decreased property to earn deductible losses in case the 
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owner has other capital gains to offset the loss258. Lock-in effect is a feature for the 
realization method. Lock-in effect cannot be a feature for the accrual method259 of 
capital gains taxation, because in that method the owner of a capital asset does not have 
a choice for timing to sell the asset. Lock-in effect arises because the owner of the 
capital asset has made a decision to postpone the realization of the asset by assuming 
that it is more profitable to still keep the asset. The owner expects to benefit from a 
longer holding period, to reach deferral benefit. The lock-in effect could also be avoided 
in the realization principle, if also the deferral benefit would be taken into 
consideration when taxing the capital gain received in the realization event.260

Economic efficiency would require that gains are realized regardless of other factors at 
the moment when the realization would be reasonable from the economic point of view. 
Because of the lock-in effect the investor can accept a lower expected return on 
investment before tax, which is distorting the efficient allocation of capital. An investor 
is looking for such investment objects, of which the expected return equals to the risk-
free interest rate. Because of the lock-in effect the investor may lock in to keep an 
investment object with a lower expected return than the risk-free interest rate. Because 
of the postponed taxation, the investors lock in to keep the investment object instead of 
investing to another investment object with a higher expected return. To get the 
investor to realize the investment object that has increased in the value, the optional 
investment object should be expected to have a higher expected return compared to the 
risk. The difference should be so significant that it is exceeding the benefit that the 
investor would gain by still locking into the existing investment object as an interest-
free loan.261

The strength of the lock-in effect depends on the age, level of information, wealth and 
ownership time of the owner entrepreneur. It has also been concluded that older 
taxpayers use lock-in more than younger taxpayers, and the high money value of 
property increases lock-in. Therefore real estates are more sensitive to lock-in than 
ordinary shares.262 Lock-in effect can be divided into three different levels of the effect. 
Basic effect arises because of the general benefit related to postponing the taxation of 
the value increases. The basic effect is mostly temporary. Ownership time effect arises 
because of the level of the tax rate. In many countries the long-term capital gains are 
taxed lighter than other capital gains. This effect is temporary, because anyhow 
taxation takes place at some point of time, and the increase in corporate capital gains 
tax rate is forgotten in the long run. If the long-term capital gains are fully tax-exempt, 
the lock-in effect is permanent. A low capital gains tax rate does not stimulate tax 
avoidance and tax planning. Exclusion of speculative capital gains from tax exemption 
may be a reason for postponing restructuring investments if the ownership has to exist 
more than one year. Perpetual effect arises if the owner entrepreneur dies. The capital 
gains tax is avoided in this situation, if the tax regime allows the transfer of assets from 
one generation to another by inheritance or by other means without taxation of the 
value increase.  The increase in the capital gains tax rate initially significantly decreases 
realization of capital assets, but then lock-in gradually decreases.263 Several states apply 
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the principle that in connection with moving to inheritance the acquisition price 
changes to the fair value. This discontinuity principle means that the value increase 
accumulated during the ownership time of the one by whom the gift was given and the 
one who receives the inheritance is exempted from taxation in the income taxation.264

In retrospective capital gains taxation gains are taxed within the alienation. An interest 
is calculated for the benefit received from the deferral benefit, which is then eliminating 
the incentive to postpone the alienation. The investment object is assumed to have the 
same gain as a risk-free investment. The retrospective capital gains taxation model 
seeks for the total economic efficiency. The model eliminates the lock-in effect related 
to the realization principle and tax arbitrage265 possibilities related to the deferral. The 
model is therefore neutral within time. The retrospective capital gains can be seen 
better than mark-to-market taxation in that mark-to-market has its issues related 
valuing and liquidity, even though the retrospective model could not either solve all the 
inefficiency issues.266 Because most of the countries apply the realization method in the 
capital gains taxation, lock-in effect plays a significant role in economics regarding 
exchange of capital assets and selling companies and thereafter setting up new 
companies. Lock-in effect can also be seen to hide the impacts of the capital gains 
taxation too a long time from the analysis of economists and in that way makes the 
capital gains taxation not to adapt to new economic situations as dynamically as it 
could without that effect.

Lock-in effect causes immobility of capital and inefficient uses of capital267. Lock-in 
effect leads into a situation, in which retained income is not made available on the 
capital market where it can compete with other resources for the best alternative use268.
Lock-in effect makes the owner to defer the realization of capital assets with a low gain, 
even though investing the assets to other object would create bigger profits before 
tax.269 The deferral benefit caused by the taxation of the value increase based on the 
realization principle leads into the fact that capital gains taxation systems are always 
implicitly unneutral in terms of time. The owner of the object of the value increase 
receives an interest-free tax credit from the state.270 Because of locking to old property 
a distortion is arisen in the exchange of the property objects. Distortion exists in the 
exchange of property objects between owners. Inadequate decentralization of property 
objects is creating a loss from the viewpoint of allocation of investments. The amount of 
social costs arising from the reduced exchange is uncertain. An optimal amount of 
exchange has not been able to be theoretically defined.271

Efficiency disadvantage can be reduced by tax arbitrage. If the owner can with 
reasonable costs to sufficiently decentralize the portfolio with the help of arbitrage, the 
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costs of the lock-in effect are shrunk to the level of the transaction costs of the deal. In 
the viewpoint of exchange efficiency also the significance of the asset type should be 
noticed. The ideal of the broad trading is based on the efficiency targets of the stock 
market. In case of real property and shares of small limited liability companies the role 
of exchange is different. In addition to reduction of the exchange efficiency lock-in 
effect can cause reduction of managerial efficiency. Especially in small limited liability 
companies selling of a company can lead into efficiency gains, because capabilities of 
different owners in leading the company are varying.272

The capital gain proponents have argued that capital gain should be taxed at a lower 
rate in order to improve the mobility of capital and to mitigate the lock-in effect273. For 
example in the United States after the tax renewal of the year 1986, the lock-in effect 
led into the discussion about the need for relieving capital gains taxation. The congress 
targeted to stimulate investments and intensify the economic activity.274 In addition to 
decreasing lock-in effect and its inefficiency effects, a lower tax rate for capital gains 
would correct inflation, decrease bunching effect, and increase risk tolerance, 
investments, savings and growth. A lower tax rate has been considered reducing the 
bunching effect, because even though the gain can accumulate during a long time 
period, it is realized when the underlying asset is sold. This effect is especially visible 
under progressive tax rates. A lower tax rate has seen to stimulate economic growth by 
increasing willingness to investments and to enhance efficient mobility of capital. 
However, if capital gains taxation is only related to some investment objects, that is 
causing efficiency losses by distorting the investor behavior. Therefore, it may be 
difficult to define what should be taxed and what not. The practical tax policy aspects 
can hinder from applying the best theoretical option to certain economic 
phenomenon.275 The best way to take inflation in consideration would be indexing of 
the acquisition price. Indexing would decrease lock-in and its adverse effects.276

Arguments also exist regarding the problems caused by the time-related distinctions. 
These arguments state that there should not be any distinction between short-term and 
long-term capital gains, because a different treatment of those gains adds the 
complexity of the tax regime, encourages lock-in and undermines the fundamental 
principle that all gains are income and should be treated as such. Distinctions could 
also be bypassed and exploited.277 Finally, the impact of the lower capital gains tax rate 
is not so straightforward. If capital gains taxes are viewed as transaction costs for which 
sellers demand compensation from buyers, share prices can be shown to be increasing 
in capital gains tax rates in certain circumstances. A cut in capital gains tax rate would 
correspondingly reduce the required compensation, lowering the costs of acquiring 
shares and thus decreasing share prices.278

Therefore, it can be seen that even though the inefficiency effects of lock-in could be 
removed with capital gains taxation based on distinctions based on different time 
periods, distinctions could cause other side effects and therefore diminish the effect 
received by the removed lock-in effect. This means that in the long run distinctions
related to tax exemption of long-term capital gains can stimulate mobility of capital and 
life cycle of small business companies, but at the same time that distinction may cause 
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the whole economic benefit to remain uncertain. Capital gains taxation with its wide 
series of impact on different economic features is therefore challenging subject area for 
development and especially improvement. Many of the issues cannot be analyzed on 
theoretical level only, but rather the real effect can be seen in practice in economics 
after the change has been implemented. Thus, evaluation of the impact of the change in 
the capital gains taxation rules should be analyzed as thoroughly as the estimated 
impacts before implementing the change. That would make it easier and more rapid to 
dynamically react with next change implementation when the thorough post-
implementation analysis methodologies and resources are in place.

3.3.7 Tax treatment of capital losses

When the realization requirement is followed, in addition to capital gains the capital 
losses should be taxed in the realization in order to meet symmetry. Tax treatment of 
capital losses depends on the tax exposure of capital gains. Symmetry of taxation 
requires wide tax deductibility, if the concept of income is wide, when generally also the 
realized change in value is taxable. Correspondingly, if rules exist for exempting 
taxation of the realized capital gains, capital losses cannot be deducted.279 Deductibility 
of capital losses has especially impact on allocation of investments. If capital losses are 
non-deductible or deductible under certain conditions only, risk investments may be 
reduced, even though the investor would be risk-neutral. Non-deductibility can also 
lead into the lock-in effect, because unprofitable investments are not wanted to be 
realized. Formal symmetry existing between the tax exposure of capital gains and 
deductibility of capital losses does not always mean real symmetry. Full deductibility of 
capital losses allows a chance for the investor to realize immediately the loss of 
property item. In that case a deductible loss is arisen in taxation, and taxes decrease. 
Realization of the increase in value of the property item is postponed as long as it is 
possible to minimize the current value of the tax. In addition to the tax avoidance 
possibilities, more practical issues are also related to the deductibility of tax losses. 
Especially for shares the temporary nature of tax losses is causing issues.280

Taxation is based on the bookkeeping of the taxpayer. The precautionary principle is 
one of the main principles of bookkeeping, which means that all the costs and other 
factors decreasing the expected accumulated result will be taken into consideration as 
early as possible. Regarding income this principle means sticking into the realization 
principle, whereas losses should be taken into consideration already as unrealized. 
Including unrealized losses in taxation does not lead into such liquidity issues as 
including unrealized gains in taxation. Deductibility of unrealized losses improves the 
situation of the taxpayer.281 The target of applying the precautionary principle is that 
not too a good picture about the result and situation of the company would be arisen for 
the external stakeholders. In addition to benefits for the external stakeholders, the 
precautionary principle brings benefits for the company itself. Applying the 
precautionary principle decreases the taxes paid for the result.282 Applying the 
precautionary principle must have limits in taxation, because the principle can be 
applied more extensively in bookkeeping than it is recommended in taxation. Applying 
the precautionary principle means asymmetry between the tax treatment of capital 

279 Andersson 1990, 243; Kukkonen 1994, 56; Penttilä 1991, 481–483.
280 Kukkonen 1994, 57–58; Penttilä 1991, 482–483.
281 Kukkonen 1994, 59; Penttilä 1991, 493–495; Saario 1968, 120; Östermark 1983, 115.
282 Kukkonen 1994, 59; Meltz 1986, 27; Penttilä 1991, 493–494; Saario 1968, 121; Thorell 1984, 124.
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gains and losses, because the gain is recognized in taxation in the realization event, 
whereas the loss is recognized when it is accrued.283

3.3.8 Capital gains tax regime and anti-abuse

Some tax systems284 consider income derived from business activity as business 
income, and alienation of business assets is also considered as business income. Capital 
gains derived from a specific business area can be treated to be in the scope of the tax 
regime focused on this specific business area. Many tax systems consider taxable only 
those capital gains that derive from alienation or acquisition and which have a purpose 
of realizing profit. Most tax systems consider alienation of long-term assets non-
speculative event, and therefore capital gains arising from that event do not lead into 
capital gains taxation. But, what varies between countries, is the definition of long-term 
and short-term capital gains due to the variances between the type of property and the 
holding period. Due to several reasons, for example policy, there can be more favorable 
capital gains tax regimes for specific areas. Taxation of alienation of business assets is 
more favorable for the following types of property: goodwill, going concern and 
substantial participation.285

Several tax systems include provisions that have been created to tackle abuse of the 
capital gains taxation. One aspect that is frequently addressed in the anti-abuse 
provisions is the re-characterization of capital gains derived from the alienation of 
property as capital gains derived from the alienation of another property. One example 
of this is that an immovable property company may be set up in such tax systems, in 
which alienation of an asset is taxable, whereas alienation of shares is not taxable. Re-
characterization can also take place so that income from an asset is re-characterized as 
capital gains. This most often occurs if the taxation of ordinary income is more 
burdensome than the taxation of capital gains. In practice this can happen in the 
context of dividend distribution, when the company buys back its own shares the 
amount equal to the dividends. Interest can also be replaced by the corresponding 
amount of alienation of the asset. Both of these ways lead into the situation, in which 
the income is netted to zero with the help of the equal capital gains.286

Taxpayers try to optimize their tax burden. To prevent abuse in this, there are 
provisions that have been created for this. Accrued capital loss can be realized within 
the alienation of capital asset to a third party, but not to a related party287. If a taxpayer 
alienates an asset with capital loss and then purchases back the same asset, the value of 
the asset in both of these transactions should be considered to equal the tax cost of the 
alienated asset. Many tax systems also have a rule that capital losses can only offset 
taxable capital gains.288 Tax exemption of sales of shares makes flexible changes of the 
ownership structures of companies possible. However, the side effect of tax exemption 
is strengthening of tax planning. If capital gains and losses are not treated 
symmetrically in taxation, it increases the chances for tax arbitrage. Tax exemption of 
sales of shares includes also problems. It encourages to incorporations and realization 

283 Kilpi 1952, 168; Kukkonen 1994, 59; Penttilä 1991, 494–495.
284 For more details about the different basic tax systems for taxing capital gains, see chapter 2.6 of this 
study.
285 Simontacchi 2007, 129–130.
286 Simontacchi 2007, 135–136.
287 Entities or people who has a relationship with the company. For more information, see IAS 24 —
Related Party Disclosures.
288 Simontacchi 2007 136–137.
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of share ownerships instead of substance sales. Therefore differences between different 
forms of company sales arise. Tax exemption of shares also means that there is not 
neutrality in direct and indirect ownership situations.289

3.4 Summary and conclusions of this chapter

The field of taxation of corporate capital gains is challenging, because not only 
interpreting the existing tax law is enough. There are several economic policy, financial 
and accounting considerations that are related to the area of corporate capital gains 
taxation. Also the different features of good tax system are not always possible perfectly 
to reach, and different features can compete with each other. Therefore, this not only 
makes the future changes of corporate capital gains taxation challenging but also 
requires multidiscipline skills from the specialists working with the corporate capital 
gains taxation cases. 

Tax policy discussions should be carried in a wide forum, in which there are specialists 
for several economic areas. Decisions should not only cover the taxation point of view –
rather the whole economic viewpoint. For example, there has been a lot of discussion in 
the capital gains taxation area about the lock-in effect and inflation regarding capital 
gains taxation. The current economic and taxation discussions should always have a 
spread viewpoint from the whole economic impact point of view.

The subjects of this chapter will be referred later on this study. The features of a good 
taxation system will be discussed further when analyzing and comparing different 
corporate capital gains taxation models. All the different features cannot be reached at 
the same time. In the future in the corporate capital gains taxation development 
discussion it would be could to challenge the old norms and freshly to change the focus 
from certain features to other features. Open mindset is needed to make changes in the 
corporate capital gains taxation system. Also the taxable income, tax-liable entities and 
tax losses will be discussed thoroughly later in this study. Those items will get a 
significant focus later in this study, because the tax exemption regulations normally
have certain provisions for the taxable income, tax-liable entities as well as tax losses. 
The discussion on the realization principle and inflation create an important baseline 
for the further discussions on the calculation of the capital gain in this study, because 
those subject areas are not as such further investigated anymore. The lock-in effect will 
be referred later in tax arbitrage and tax avoidance situations.

289 Kukkonen 2007a, 144–145.
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4 CORPORATE CAPITAL GAINS TAXATION IN THE EU AND 
OECD

4.1 Introduction to this chapter

This chapter focuses on the corporate capital gains taxation rules in the regulation at 
the European Union (EU) and Organisation for Economic Cooperation and 
Development (OECD) level. This is creating a good background and framework for the 
next chapters, in which taxation of corporate capital gains of each European Union 
member state and Nordic country is investigated from the domestic law point of view. 
In this chapter, first the relationship of the EU tax law, tax treaties and domestic law is 
introduced. Thereafter, the features of corporate capital gains taxation are represented 
from the EU tax law perspective. In the OECD section, the scope and application of the 
OECD Model Convention is explained. Even though all the OECD countries themselves 
are not EU member states, the OECD Model Convention and the related OECD level 
corporate capital gains taxation rules are discussed here, because the OECD Model 
Convention has had a significant impact on the tax treaties between the EU member 
states. Also, as it will be shown in this chapter that OECD corporate capital gains 
taxation rules have had impact on the majority of the tax treaties in the world 
regardless of the economic memberships in different organizations. Even though the 
main focus of this study is not deeply to investigate European Union or OECD level 
taxation regulation or tax treaties, they are having a significant role in giving a big 
picture, understanding the possible needs for future development for corporate capital 
gains taxation and most importantly, putting the domestic law handled in the next two 
chapters into the correct context.

4.2 Corporate capital gains taxation in the European Union tax law

4.2.1 Relationship of EU tax law, tax treaties and domestic law

In theory, a country is free to adopt whichever rules of fiscal jurisdiction it wished to 
adopt, no matter how wide-ranging their scope. In practice the jurisdiction to tax is 
effective only if there is a link between the country asserting the jurisdiction and the 
taxpayer or the income sought to be taxed. Source and residence are the basic 
connection factors.290 A country is exerting source-based taxation when it taxes all 
income arising or having an economic nexus with the source country, irrespective of 
whether such income accrues to residents or non-residents. Under the residence 
principle, persons resident within the country’s territorial jurisdiction are taxed on 
their worldwide income, irrespective of the source of income and irrespective of any 
concurrent residence in another country. Application of these two principles at the 
same time may lead into juridical double taxation in cross-border situations.291

Many of the corporate tax obstacle problems arise from the interaction of different 
systems of corporate taxation of member states, which have different approaches to the 
integration of shareholder and corporate taxes. Under the classical system profits are 
taxed independently in the hands of the company and its shareholders. This leads into 
economic double taxation, in which there is more than one tax imposed in respect of 

290 Panayi 2013, 157. See Panayi 2007; Pinto 2007, 277–291; Schindel – Atchabahian 2005.
291 Panayi 2013, 157–158. See Panayi 2007.
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the same income, even if the taxes are paid by different persons, and which affects 
domestic and foreign shareholders at the same way. Under an imputation (tax credit) 
system, part of the corporation tax on distributed profits is credited against income tax, 
so relief to mitigate the economic double taxation on dividends is given at shareholder 
level. In a split-rate system, relief for economic double taxation on dividends is given at 
company level, as a lower rate of corporation tax applies for distributed than the 
retained profits.292

For each European Union (EU) member state, European tax law or EU tax law is part of 
the international tax law of the member state without any transformation or 
implementing act. EU tax law has a direct effect and it creates rights and obligations to 
the member states. Legal norms based directly or indirectly on the founding treaties of 
the European Union that may have relevance on taxes are included in the EU tax law. 
The EU tax law provisions have an effect on the tax treatment based on the pure 
domestic tax law and tax treaties, if the tax subject or object has a connection with the 
member state in question and another EU or European Economic Area (EEA) member 
state. In respect of direct taxes the organs of the EU do not have their own taxing 
powers. Rather, taxation is based on each country’s domestic tax law and tax treaties. 
EU tax law affects the domestic tax law and tax treaty law -based taxation only to the 
extent that it is necessary for the proper functioning of the common market (subsidiary 
principle).293

The direct effect of the EU tax law can happen in two ways, through directly effective 
provisions or directly applicable provisions. A directly effective provision confers legally 
enforceable rights on an individual so that the individual can rely on these before a 
national court or a national administrative authority. Because of the supremacy theory, 
a national provision that is in conflict with directly effective EU law provision has to be 
set aside. A directly applicable provision constitutes a part of national law, and the 
provision is therefore automatically effective in the national legal orders without a need 
to enact implementation measures.294

EU corporate tax law, international tax treaties and domestic law of different states 
each constitute separate legal systems. The priority of the founding treaties of the EU 
and the EU directives over domestic tax law is based on the judgment of the Court of 
Justice of the European Union295. EU tax law is also having a priority over conflicting 
tax treaties296. The EU member states must interpret and apply domestic law provisions 
and tax treaties in harmony with the EU law297. International law requires that 
domestic law rules do not violate a binding tax treaty. A member state cannot apply a 
domestic law provisions in a conflict with a tax treaty. Tax treaty provisions are given a 
precedence over other domestic law provisions in a situation of conflict. Some domestic 
law regimes are expressly referring to the priority of tax treaties. The priority of tax 
treaty rules is considered to be a general principle of the tax treaty law even if not 
expressly mentioned in each tax act. Tax treaties may only limit or modify the 
application of domestic law but may not create a new taxing right. Tax treaties are 

292 Panayi 2013, 5–7.
293 Helminen 2013a, 7–8, 11. See Helminen 2013b; Helminen 2012.
294 Lang – Pistone – Schuh – Staringer 2013, 15; Weatherill 2007, 129.
295 Helminen 2013a, 11. See the case 6/64 of the Court of Justice of the European Union.
296 Helminen 2013a, 11. See the case 235/87 Matteucci and 286/86 Deserbais of the Court of Justice of the 
European Union. See also Malmgrén 2006, 356–366.
297 Helminen 2013a, 11. See the case C-376/03 (D Case) and C-374/04 (Test Claimaints in Class IV of the 
ACT Group Litigation) of the Court of Justice of the European Union.
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setting the limits for the extent to which a member state is allowed to tax in accordance 
with its domestic tax law.298

4.2.2 Free movement of capital

The EU tax law does not impose any immediate obligations on member states on how 
to structure their corporate tax system in terms of rates, taxable base, depreciation, and 
so on. It prevents member states from imposing rules that restrict the ability of 
companies to exercise their freedom of establishment or that discriminate between 
resident and non-resident companies when they are in an objectively comparable 
situation. The most important freedom for the establishment of companies and for 
direct investment is the freedom of establishment. From an outbound (home state) 
perspective, a home state must not impose obstacles to nationals who are exercising 
their freedom to set up and have an establishment in another member state. From an 
inbound (host state) perspective, a host state has to give national treatment to persons 
from other member states, whether they are organized as a primary establishment or as 
a secondary establishment through a branch, agency or subsidiary.299

The free movement of capital is set out in the articles 63–66 of the Treaty on the 
Functioning of the European Union (TFEU). All restrictions on the movement of capital 
and payments between member states and third countries are prohibited. This is 
without prejudice to the right of member states to apply the relevant provisions of their 
tax law that distinguish between taxpayers who are not in the same situations with 
regard to their place of residence or with regard to the place where their capital is 
invested and to take all requisite measures to prevent infringements of national law and 
regulations, especially in the field of taxation.300 This cannot however be done by 
means of arbitrary discrimination or a disguised restriction of the free movement of 
capital and payments as defined in the article 63301. In examining whether or not a 
national tax measure is compatible with the EU tax law, either under discrimination or 
the restrictions approach, the Court of Justice does not always take into account the 
overall context in which the measure is applied. The Court tends to consider the 
impugned treatment on one individual member state. Tax benefits in another member 
state are irrelevant and cannot offset any fiscal hindrances in the member state 
concerned.302

The Commission prefers EU-wide corporate integration to promote the 
competitiveness of the single market and the efficient allocation of capital. The mission 
to remove tax obstacles to cross-border movement appears to be deeply rooted in the 
Commission’s targets.303 The aim of the Parent-Subsidiary Directive304 is that both 
juridical and economic double taxation should be eliminated as regards profit 
distributions between parent companies and subsidiaries in different member states, as 

298 Helminen 2013a, 10.
299 Panayi 2013, 175. See Schön 2010, 65–94.
300 Art. 65(1)(a)(b) TFEU. Panayi 2013, 135.
301 Art. 65(3) TFEU. See Panayi 2013, 135.
302 Panayi 2013, 165.
303 Panayi 2013, 29–30.
304 Council Directive 2011/96/EU of November 30 2011 on the common system of taxation applicable on 
the case of parent companies and subsidiaries of different member states (Parent-Subsidiary Directive).
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well as through their permanent establishments305.306 The Directive prevents the host 
state (the member state in which the subsidiary company is resident) from imposing a 
withholding tax on profits distributed to its parent company. The Directive also 
prevents the home state (the member state in which parent company is resident) from 
taxing such distributed profits. If the member state of the parent company taxes such 
profits, it has to allow the parent company to deduct from the amount of tax due that 
fraction of corporation tax paid by the subsidiary related to those profits. The aim of the 
Directive is to encourage the grouping together of companies from different member 
states in order to create in the EU conditions analogous to those of internal market and 
in order thus to ensure the establishment and effective functioning of the common 
market.307

In the Parent-Subsidiary Directive the term profit distribution is not defined, but it is 
meant to be more extensive than the term dividend. It is widely thought that the term 
covers disguised or hidden dividend distributions, but not capital gains from the same 
or alienation of the shares, or liquidation distributions. However, because of missing 
exact definition, the member states are free to include capital gains in the definition of 
profit distributions.308 It is uncertain whether the term profit distribution has to have 
an autonomous meaning or whether it has to be interpreted according to the relevant 
law of the member state. For the time being at least the domestic law is relevant for 
determining for example whether the certain items of income are taxable or whether 
abuse is entailed.309

4.2.3 Taxation of the transfer of asset

Taxation of the transfer of asset is discussed in the proposal for the Council Directive 
on a Common Consolidated Corporate Tax Base (CCCTB) adopted by the European 
Commission on March 16 2011310. The CCCTB has been having an important aspect of 
the proper functioning of the internal market311, aiming at reducing distortions 
amongst member states and providing a way of attracting foreign investments by 
reducing tax uncertainty312. The proposal sets out a single set of rules to determine the 
EU-wide tax base for companies that opt into the system (common tax base) and, with 
respect to corporate groups, to determine the amount of taxable profits of the group as 
a whole after off-setting profits and losses against each other (consolidated tax base). 
Taxable profits would be allocated amongst member states in which the group is active 
on the basis of a fixed apportionment formula and taxed at national rates.313

Based on the article 31 of the proposal, the transfer of asset “shall be deemed to be a 
disposal of the asset for the purpose of calculating the tax base in relation to the fiscal 
year of transfer”. The article 31 leaves uncertainty, in which value the disposal is taking 

305 Permanent establishment is a fixed place of business through which the business of an enterprise is 
wholly or partially carried on. Thus, in the definition of the permanent establishment, a place of business is 
required, and this place of business has to be fixed and to offer a certain duration. See Schaffner 2013, 10.
306 Parent-Subsidiary Directive, Art. 1. See Panayi 2013, 33.
307 Parent-Subsidiary Directive, Recital 4 of the Preamble. See Panayi 2013, 33.
308 Panayi 2013, 34. See Helminen 1999, Helminen 2000, 162; Helminen 2013b, 140–141; Maisto 2004, 
177–178. 
309 Panayi 2013, 34. See Helminen 2013b, 74. 
310 COM(2011) 121/4. See Lang – Pistone – Schuch – Staringer – Storck 2013, 1, 5, 267.
311 Monti 2010, 81–83. See Lang – Pistone – Schuch – Staringer – Storck 2013, 3.
312 Andersson 2005; Schön 2007. See Lang – Pistone – Schuch – Staringer – Storck 2013, 3.
313 Lang – Pistone – Schuch – Staringer – Storck 2013, 5.
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place, but it has been concluded that the fair market value should be taken into account 
in order to compute a capital gain equal to the difference between the fair market value 
and the book value. The article 31 does not clearly articulate, whether the hidden 
reserves may be taxed at the moment of transfer or later. In case a deferral is granted, 
either no gain is recognized at the moment of transfer, or a gain is recognized but the 
payment of the tax is deferred until the moment the asset is actually alienated. The 
wording of ‘deemed disposal’ and ‘in relation to the fiscal year of transfer’ of the article 
31 can lead to make a presumption in favor of immediate taxation.314

Case law of the European Court of Justice should be analyzed in making the conclusion 
on this. At least two findings have been done. First, an exit tax on a transfer of assets 
to/from a permanent establishment or a head office situated in a third country is a 
restriction to the freedom of capital movement because it is putting at disadvantage an 
internal transfer of asset which would not give rise to any taxation if the transfer took 
place within the same member state. The mechanism of an exit tax consists of 
exercising a taxing right where it appears that a transfer will end up depriving the state 
of origin from its taxing right in the future. The concept of a permanent establishment 
is defined in the article 5 of the proposal in the way that corresponds almost entirely to 
that of the OECD Model. Second, the proposal should offer a possibility of a tax deferral 
regarding assets transferred to any third country, with which a tax treaty is in force and 
provides for exchange of information and assistance in the recovery of tax claims under 
conditions similar to European directives. Thus, the freedom of capital has to change in 
the future: instead of comparing purely domestic situations with international ones, 
comparisons between intra-CCCTB situations and CCCTB area/rest of the world 
situations need to be done. The biggest challenge, however, is still related to the 
concept of a third country. A third country is a country which is not an EU member 
state. Issue is that article 31 is not talking about situations, in which an internal transfer 
of assets takes place in favor of a permanent establishment or a head office situated in a 
member state which is not implementing the CCCTB.315

The draft CCCTB Directive contains General Anti-Abuse Rules (GAAR). The article 80 
of the GAAR provides that artificial transactions carried out for the sole purpose of 
avoiding taxation will be ignored for the purposes of calculating the tax base316. The 
rules for controlled foreign companies (CFC) provide for the tax base to include non-
distributed income of an entity resident in a third country under certain conditions. 
One of those conditions is saying that the principal class of shares of the controlled 
foreign company is not regularly traded on a recognized stock exchange317. One of the 
conditions is saying that the taxpayer, by itself or together with its associated 
enterprises, controls more than 50 percent of the voting rights or owns more than 50 
percent of the capital is entitled to receive more than 50 percent of the profit318. These 
two condition are related to capital gains. Controlled foreign corporation rules are 
features of an income tax system designed to limit artificial deferral of tax by using 
offshore low-taxed entities. 

A third type of anti-abuse rules set out in the draft CCCTB Directive are thin 
capitalization rules. A company is thinly capitalized when its capital is made up of a 
much greater proportion of debt than equity. Under the draft CCCTB Directive, 
expenses incurred by a CCCTB group company in raising the equity or debt for business 

314 Lang – Pistone – Schuch – Staringer – Storck 2013, 261, 268–269.
315 Lang – Pistone – Schuch – Staringer – Storck 2013, 261, 267–271.
316 Panayi 2013, 108.
317 Draft CCCTB Directive, art. 82(1)(d). See Panayi 2013, 110.
318 Draft CCCTB Directive, art. 82(1)(b). See Panayi 2013, 109.
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purposes are deductible expenses319. Exception is that costs incurred by a company for 
the purpose of deriving exempt revenue are non-deductible320. Interest paid to an 
associated enterprise in a third country is not deductible where the statutory corporate 
tax rate in the third country is lower than 40 percent of the average applicable in 
member states or there is a special regime that allows a substantially lower level of 
taxation321.

4.2.4 Taxation of the reorganizations

On July 23 1990 the Council adopted Directive 90/434/EEC on a common system of 
taxation applicable to mergers, divisions, transfers of assets and exchanges of shares 
concerning companies of different Member States, which is called the Merger Directive. 
The objective of the Merger Directive is to remove fiscal obstacles to cross-border 
reorganizations involving companies situated in two or more Member States and 
remove disadvantages compared to similar domestic reorganizations. The Merger 
Directive includes a list of the legal forms to which it is applicable. The companies must 
be subject to corporate tax, without being exempted, and resident in a Member State 
for tax purposes.322

In the case of mergers and divisions, the transferring company transfers liabilities and 
assets to one or more receiving companies. The Merger Directive provides for deferral 
of the taxes that could be charged on the difference between the real value of such 
liabilities and assets and their value for tax purposes. The deferral is granted provided 
that the receiving company continues with their tax values and effectively connects 
them to its own permanent establishment in the Member State of the transferring 
company. These rules are applied to transfer of assets where the assets transferred form 
a branch of activity. The Merger Directive covers also triangular cases, in which the 
transaction includes a permanent establishment of the transferring company situated 
in a different Member State. Usage of the deferral of the taxes means that capital gains 
related to the assets transferred under the company reorganizations are deferred until a 
future disposal of the assets.323 In Finland, the requirements of the EU Merger 
Directive are implemented in the sections 52–52h of the Business Income Tax Act. The 
same provisions, excluding those concerning transfers of assets, are applicable also for 
the purposes of taxation carried out in accordance with the Income Tax Act.324

The same Finnish domestic law provisions are applicable to both pure domestic 
reorganizations and to reorganizations involving a company of another EU member 
state325. Cross-border reorganizations involving a foreign company from a non-member 
state are not covered at all by the special provisions of the EU Merger Directive. 
Company reorganizations involving a non-member state companies must be evaluated 

319 Draft CCCTB Directive, art. 12. See Panayi 2013, 113.
320 Draft CCCTB Directive, art. 14(1)(g). See Panayi 2013, 113.
321 Draft CCCTB Directive, art. 81(1)(a) and (b). See Panayi 2013, 113.
322 European Commission 2014. See also Helminen 2013a 217; Helminen 2012 chapter 3; Helminen 2011 
chapter 3.
323 Council Directive 90/434/EEC; European Commission 2014; Helminen 2013a, 217. See Immonen 1992, 
197–201; Järvenoja 2007a, 31–65; Mehtonen 2001, 73–80; Ståhl 2005, 5–378; Terra – Wattel 2012, 
chapter 10.
324 Helminen 2013a, 217; Finnish Income Tax Act sections 28 and 45(2). See Andersson 1999, 1–10; 
Andersson – Ikkala – Penttilä 2009, 610–686; HE 177/1995; Jääskeläinen 1996; Mattila 1996; VeroH 
tiedote 1/1997.
325 Finnish Business Income Act 52(2) and 52e. See Helminen 2013a, 217.
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in the light of the general domestic law principles of taxation and primarily the 
provisions concerning capital gains from the alienation of property. A company is
considered to be from an EU member state, if it is resident in a Member State according 
to the domestic tax laws of that state.326

The special tax treatment covers only the reorganizations involving companies, which 
take one of the forms listed in the Annex of the Merger Directive and which are subject 
to one of the corporate taxes listed in the Directive, without the possibility of an option 
of being exempt.327 However, a company may qualify even though it would be such a 
hybrid entity which is treated in another EU member state as a partnership or as 
another type of transparent entity that is not a separate tax subject. Certain exceptions 
apply to such companies.328 The special domestic law provisions have to be interpreted 
in accordance with the Merger Directive and its purpose. The interpretation must 
comply with the Directive even in a situation, in which the provisions are applied to a 
pure domestic reorganization.329

For the Finnish tax purposes as an example, a company reorganization involving a 
foreign party, which is not covered by the domestic law provisions implementing the 
Merger Directive, is treated as an alienation made for the current value. The 
reorganizations may realize taxable capital gains for the Finnish tax purposes. The 
same treatment is also applicable to other company reorganizations that do not comply 
with the requirements of the special provisions. Capital gains tax treatment is normally 
also applied for tax treaty purposes. The treatment of cross-border reorganizations 
involving companies from other EU or EEA Member Countries must not be 
discriminative compared to domestic reorganizations.330

4.3 Corporate capital gains taxation in the OECD Model Convention

4.3.1 Scope and application of the OECD Model Convention

The OECD (Organisation for Economic Cooperation and Development) Model 
Convention on Income and Capital is as a model in bilateral tax agreements between 
countries. The model is especially used when a taxpayer may be affected by taxation of 
two countries. The OECD Model Convention is dynamic, because it is often updated 
because of the development in economics and taxation. The model is used not only by 
officials but also by lawyers and accountants, who need to find a solution to the 
taxation treatment of their clients.331 Since 1963 it has had wide repercussions for the 
negotiation, application and interpretation of tax conventions. The progress made 
towards eliminating double taxation between OECD member countries can be 
measured by the increasing number of conventions revised or concluded since 1957 in 
accordance with recommendations of the Council of the OECD. The importance of the 
Model Convention should not only be measured by the increasing number of 

326 Finnish Business Income Tax Act section 52(2); Helminen 2013a, 217–218.
327 Council Directive 90/434/EEC Art. 3(a); Finnish Business Income Tax Act section 52(2). See Helminen 
2013a, 218.
328 Council Directive 90/434/EEC Art. 10(a). See Helminen 2013a, 218.
329 Helminen 2013a, 218. See C-28/95 (Leur-Bloem); C-285/07 (A.T.); C-352/08 (Zwijnenburg); 
Manninen 1998, 76–77.
330 Helminen 2013a, 218. See C-48/11 A Oy; C-411/03 SEVICSystems; Helminen 2011, 179–183; KHO 
2012/3015 (93); KHO 2011/192; KHO 1988/2059; KVL 2007/38; KVL 1978/200.
331 OECD 2014.
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conventions concluded between OECD member countries but also by the fact that the 
conventions concluded between the member countries follow the pattern and in most 
cases also the main provisions of the Model Convention – as recommended by the 
Council of the OECD. The Model Convention has facilitated bilateral negotiations 
between OECD member countries and made possible a desirable harmonization 
between their bilateral conventions for the benefit of both taxpayers and national 
administrators.332

The impact of the Model Convention has extended also beyond the OECD area. The 
Model Convention has been used as a basic document of reference in negotiations 
between member and non-member countries as well as in the work of other worldwide 
or regional international organizations in the field of double taxation and related 
problems. The worldwide recognition of the provisions of the Model Convention and 
their incorporation into a majority of bilateral conventions have helped to make the 
commentaries on the provisions of the Model Convention a widely-accepted guide to 
the interpretation and application of the provisions of existing bilateral conventions.333

The OECD Model Convention and the Commentaries are not as such a source of legal 
obligations334.

4.3.2 Taxation of income in the OECD Model Convention

The OECD Model Convention establishes two categories of rules. First, articles 6 to 21 
determine, with regard to different classes of income, the respective rights to tax the 
state of source or situs and the state of residence. The article 22 does the same for 
capital. Second, as these provisions confer on the state of source or situs a full limited 
right to tax, the state of residence must allow relief so as to avoid double taxation. This 
is the purpose of the articles 23 A and 23 B. According to the Model Convention, 
income and capital may be classified into three classes, depending on the treatment 
applicable to each class in the state of source or situs. Income and capital may be taxed 
without any limitation in the state of source or situs, with limited taxation or may not 
be taxed at all. 

The Model Convention describes a couple of different classes of income and capital that 
may be taxed without any limitations. In this study it is relevant to mention those that 
are relevant from the viewpoint of capital gains: 

income from immovable property situated in that state, gains from the 
alienation of such property, and capital representing it (Article 6 and 
paragraph 1 of Article 13 and 22); and

profits of a permanent establishment situated in that state, gains form the 
alienation of such permanent establishment, and capital representing 
movable property forming part of the business property of such a permanent 
establishment (Article 7 and paragraph 2 of Article 13 and 22). 

Other items or income and capital may not be taxed in the state of source or situs. As a 
rule, they are taxable only in the state of residence of the taxpayer. The Model 
Convention lists a couple of items, but again, what is worth mentioning from the 

332 OECD 2014, 9–10.
333 OECD 2014, 10–11.
334 Nieminen 2014, 19.
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viewpoint of this study, is that the gains from alienation of shares and securities 
(paragraph 5 of Article 13) are taxable only in the state of residence.335

4.3.3 Taxation of capital gains in the OECD Model Convention

Capital gains taxation is the type of taxation, which varies most between different 
states. Taxation of capital gains also causes a lot of political debate, and therefore it is 
also a significant driver for the changes in the tax regime.336 Article 13 of OECD Model 
Convention focuses on the definition of capital gains, gains derived from the alienation 
of immovable property and gains derived from the alienation of shares in immovable 
property companies.337 According to the OECD Model Convention, the Article 13(1) is 
as follows: “Gains derived by a resident of a Contracting State from the alienation of 
immovable property referred to in Article 6 and situated in the other Contracting State 
may be taxed in that other State.”338 The Article 13(1) of the OECD Model Convention 
covers the gains derived from the alienation of immovable property. Those gains are 
taxed in the country, in which the property is situated (situs state). The Article 13(1) is 
limited to cases, in which the scope is bilateral. This means that alienator of immovable 
property and the immovable property are situated in different contracting states.339

Therefore, if the alienation of immovable property takes place in the residence state or 
in a third state, the Article 13(1) is not applicable. 

The situs rule of the Article 13(1) has more significant role than the permanent 
establishment rule of the Article 13(2) for all those alienation gains that are in the scope 
of the   Article 13(1). Taxation of the alienation of immovable property takes place in the 
country, in which the immovable property is situated, not in the country, in which the 
enterprise owning the immovable property has a residence. According to the Article 
13(2), “gains from the alienation of movable property forming part of of the business 
property of a permanent establishment which an enterprise of a Contracting State has 
in the Other Contracting State, including such gains from the alienation of such a 
permanent establishment (alone or with the whole enterprise), may be taxed in that 
other State.340 Also the following capital gains are defined to be taxed in the state in 
which the gain is situated: 

gains from the alienation of ships or aircraft in international traffic, inland 
boats, or movable property pertaining to the operation of such ships, aircraft 
or boats (Article 13(3)); and

gains derived by a resident of a Contracting State from the alienation of shares 
deriving more than 50 percent of their value directly or indirectly from 
immovable property situated in the Other Contracting State (Article 13(4).

When the gains are derived from the alienation of immovable property situated in the 
state of residence, the Article 13(5) is applied. The Article 13(1) is not applicable, 
because it can only be applied for bilateral alienations.341 The Article 13(5) can be 
applied, if the alienation of the property is based on any other property than those 

335 OECD 2014, 11–13.
336 Simontacchi 2007, 127.
337 Simontacchi 2007.
338 OECD 2014, 32; Simontacchi 2007, 197.
339 Simontacchi 2007, 197, 202.
340 OECD 2014, 32–33; Simontacchi 2007, 227.
341 Simontacchi 2007, 232.
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included in the scope of the paragraphs 1, 2, 3 and 4 of the OECD Model Convention. 
Those alienation gains should be taxed in the contracting state, in which the alienator is 
a resident.342

There are two significant terms used in the Article 13: derived and situated. The terms 
‘derived’, ‘derived by’ or derived from’ are not defined in the OECD Model Convention. 
Based on the comparison of the terminology used in the Article 13, it can be concluded 
that the use of varying term for the term ‘derived’ is rather a linguistic selection than 
indicating differences in the substantive meaning.343 The Article 13(1) applies to 
immovable property referred to in the Article 6. According to the Article 6(2), the exact 
contents of the Article 6(2) are defined in the law of the contracting state, in which the 
property in question is situated. Thus, the OECD Model Convention does not set limits 
to the types of immovable property that are included in the scope of the Article 13(1).344

In most cases immovable property is physically located in a certain place, and it is 
therefore straightforward to conclude the meaning of the term ‘situated’. However, the 
conclusion of the term is not simple in such cases, in which immovable property is 
physically movable or it is intangible. These cases require the definition of the place, in 
which the movable or intangible property is located. In addition, the determination also 
needs to be made on the moment, at which the place or the situation of immovable 
property is defined.345

The Article 13 of the Model Convention is leaving to the domestic law of each 
Contracting State to decide whether capital gains should be taxed and, if they are 
taxable, how they are to be taxed. The Article cannot be construed as giving a state the 
right to tax capital gains if such right is not provided for in its domestic law. The Article 
is not specifying to what kind of tax it applies. The Article must apply to all kinds of 
taxes levied by a Contracting State on capital gains. The Article 13 does not give a 
detailed definition of capital gains. In the Article 13, the words “alienation of property” 
are used to cover in particular capital gains resulting from the sale or exchange of 
property and also from a partial alienation, the expropriation, the transfer of company 
in exchange for stock, the sale of a right, the gift and even the passing of property on 
death. The domestic law of the taxing state must decide whether a tax on capital gains 
or on ordinary income should be levied as well as whether or not there is a realization 
and how a capital gain is computed.346

4.4 Summary and conclusions of this chapter

The EU tax law in the area of corporate capital gains taxation is important based on the 
findings in this chapter because of many reasons. First, EU tax law is setting up 
concepts and terminology used in corporate capital gains taxation. Second, it is guiding 
how independently each member state can regulate corporate capital gains taxation 
without taking the international tax law into account. Third, it helps companies to build 
up international groups and transfer the needed assets between the group companies.

The EU tax law is introducing the terms to illustrate the taxation system from the 
geographical point of view. Based on that, taxation can be either source or residence-
based. As the terms are describing, the source-based taxation is focusing on taxation 

342 OECD 2014, 33; Simontacchi 2007, 206, 214.
343 Simontacchi 2007, 246, 257.
344 Simontacchi 2007, 275.
345 Simontacchi 2007, 299.
346 OECD 2014, 243–244.
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based on the origin of the income, whereas the residence-based taxation is based on the 
domicile of the income. These two may override each other in international taxation, 
which is leading into juridical double taxation situations. The EU tax law is also 
introducing another type of double taxation – economic double taxation. That may 
happen in case the same profit is taxed both at the company and at the shareholder 
level. There exist different taxation systems in domestic laws that have different impact 
in sense of the economic double taxation: classical system, imputation system and split-
rate system.

EU tax law affects the domestic tax law and tax treaty law -based taxation only to the 
extent that it is necessary for the proper functioning of the common market (subsidiary 
principle). The EU member states must interpret and apply domestic law provisions
and tax treaties in harmony with the EU law. International law requires that domestic 
law rules do not violate a binding tax treaty. Therefore, both the EU tax law and 
international tax treaties create a framework for domestic corporate capital gains 
taxation regulations. Even though each member state has a freedom as such to create 
its own regulations for corporate capital gains taxation, it needs to be checked that the 
domestic law is not violating the EU tax law or regulations of the tax treaties. 

The EU tax law prevents member states from imposing rules that restrict the ability of 
companies to exercise their freedom of establishment or that discriminate between 
resident and non-resident companies. In the free movement of capital, all restrictions 
on the movement of capital and payments between member states and third countries 
are prohibited. The Commission prefers EU-wide corporate integration to promote the 
competitiveness of the single market and the efficient allocation of capital. The mission 
to remove tax obstacles to cross-border movement appears to be deeply rooted in the 
Commission’s targets. Based on the Parent-Subsidiary Directive both juridical and 
economic double taxation should be eliminated. The Directive regulates profit 
distributions between member states so that profit distribution would not be taxed 
twice. Even though the leading conclusion is that the term capital gain is not included 
into the term profit distribution, a member state is free to include capital gains in the 
definition of profit distributions, because there is no clear unified definition of that. 
With the help of the freedom of establishment and Parent-Subsidiary Directive the EU 
tax law supports European Union -wide corporate activities including corporate 
restructurings with capital gains.

Taxation of the transfer of asset is discussed in the proposal for the Council Directive 
on a Common Consolidated Corporate Tax Base (CCCTB). One of the most significant 
targets of the CCCTB is the proper functioning of the internal market. The proposal sets 
out a single set of rules to determine the EU-wide tax base for companies that opt into 
the system (common tax base) and to determine the amount of taxable profits of the 
group as a whole after off-setting profits and losses against each other (consolidated tax 
base). Based on the article 31 of the proposal, the transfer of asset “shall be deemed to 
be a disposal of the asset for the purpose of calculating the tax base in relation to the 
fiscal year of transfer”. This is giving a guideline to domestic laws. However, there are 
uncertainties in proposal regarding the definition of transfer of asset. First, based on 
the definition it is not sure, in which value the disposal is taking place. Second, it is not 
sure whether the hidden reserves may be taxed at the moment of transfer or later. 
Based on the findings of the proposal for the Council Directive on a Common 
Consolidated Corporate Tax Base (CCCTB), the freedom of capital has to change in the 
future: instead of comparing purely domestic situations with international ones, 
comparisons between intra-CCCTB situations and CCCTB area/rest of the world 
situations need to be done. The draft CCCTB Directive contains General Anti-Abuse 
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Rules (GAAR). The article 80 of the GAAR provides that artificial transactions carried 
out for the sole purpose of avoiding taxation will be ignored for the purposes of 
calculating the tax base. There are also rules for controlled foreign companies (CFC) 
and thin capitalization. The purpose of these rules is to prohibit tax avoidance, support 
in identifying passive business from active business and promote symmetric taxation. 
These anti-abuse rules are giving significant guidance for domestic corporate capital 
gains taxation to avoid such rules that lead into tax avoidance or tax arbitrage 
situations.

The OECD (Organisation for Economic Cooperation and Development) Model 
Convention on Income and Capital is as a model in bilateral tax agreements between 
countries. The model is especially used when a taxpayer may be affected by taxation of 
two countries. The OECD Model Convention is dynamic with changes taking place 
when economics is changing. It has had wide repercussions for the negotiation, 
application and interpretation of tax conventions. It has had a significant impact on the 
progress made towards eliminating double taxation between OECD member countries. 
In tax treaties in most cases the main provisions of the Model Convention are applied. 
The Model Convention has facilitated bilateral negotiations between OECD member 
countries and made possible a desirable harmonization between their bilateral 
conventions for the benefit of both taxpayers and national administrators. 

The Article 13 of the OECD Model Convention is defining capital gains in two ways. 
First, gains derived from alienation of immovable property situated in that other state 
and second, gains derived from alienation of a permanent establishment situated in 
that other state are taxed in the country of situation. The Article 13(1) covers the 
bilateral situations, whereas the Article 13(5) covers the non-bilateral situations. The 
gains from alienation of shares and securities (paragraph 5 of Article 13) are taxable 
only in the state of residence. Even though the OECD Model Convention is not 
primarily guiding corporate capital gains taxation in the domestic laws of the European 
Union member states, an interesting feature is that the member states may have got an 
influence from the OECD Model Convention because most of the European Union 
member states are treating the alienation of shares in a different way than alienation of 
other assets. The Article 13 of the Model Convention is leaving to the domestic law of 
each Contracting State to decide whether capital gains should be taxed and, if they are 
taxable, how they are to be taxed. 

As a conclusion, the EU tax law is guiding also domestic laws themselves in the 
European Union member states, whereas the OECD Model Convention is only guiding 
the tax treaties between the member states. Thus, they both are having important but a 
different role, but together they are complementing each other as guidelines for both 
international and domestic taxation of the European Union member states. The next 
two chapters are focusing to the viewpoint of domestic law, but as it can be seen now, 
the guiding principles of the domestic law is anyhow originating from the EU tax law, 
tax treaties and the OECD Model Convention.
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5 CORPORATE CAPITAL GAINS TAXATION IN SWEDEN, 
DENMARK, NORWAY AND ICELAND

5.1 Introduction to this chapter

This chapter represents the corporate capital gains taxation of Nordic countries except 
Finland. Corporate capital gains taxation of Finland is analyzed in a separate chapter 
later in this study. Corporate capital gains taxation of each country is reviewed by first
discussing about the scope of the taxable income, development of the corporate income 
tax rate in the 2000s and general principles of capital gains taxation. Thereafter 
corporate capital gains tax exemption is discussed. At the end of this chapter, a 
summary of corporate capital gains taxation of these four countries is made. Capital 
gains taxation of Sweden and Norway is discussed in a more detailed level than that of 
Denmark and Iceland. That is because the changes in the corporate capital gains 
taxation systems in Sweden and Norway have most raised discussion in a wider number 
of countries outside Nordic countries. The smallest weight in this chapter is in Iceland, 
because there are not any specific features in corporate capital gains taxation that 
would require a more thorough investigation in the scope of this study. The focus of the 
different countries is also visible in the level of in-depth look taken into the countries. 
The corporate income taxation rules are based on the end of the year 2014. 
Additionally, the very latest corporate taxation changes are highlighted to all countries 
in case taken place as of January 1st 2015. There is also a difference in using source 
material for the countries. Sweden, Norway and Denmark are having diverse source 
material with references to corporate income tax law. Iceland is having narrow material 
with the level of corporate income taxation handbook. Additionally the very latest 
corporate income taxation literature is used for Sweden, Norway and Denmark. The 
summary of this chapter is gathering up the different corporate capital gains taxation 
systems in the Nordic countries and comparing those. 

5.2 Denmark

5.2.1 Overview of corporate income taxation

Corporate tax is imposed on a company’s profits, which consist of business/trading 
income, passive income and capital gains. Normal business expenses may be deducted 
when calculating taxable income.347 In Denmark all business enterprises are covered by 
the Danish Financial Statements Act (DFSA). The DFSA is based on the 4th and 7th EU 
directives and is based on a value-oriented accounting concept, which implies that the 
accounting in general must be based on the present market value of the assets and 
liabilities rather than on the historic cost. Danish accounting regulations are aligned 
with international accounting standards, such as US GAAP, IAS and IFRS.348 Taxable 
income is calculated on the basis of the annual accounts adjusted to comply with 
prevailing tax rules. Normally deductions include most of the expenses stated in the 
accounts.349

347 Werlauff 2013, 20–29. See Deloitte 2012 (1).
348 Werlauff 2013, 20–29. See Deloitte 2011, 6.
349 Werlauff 2013, 20–29. See KPMG 2012 (1), 17.
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The Danish corporate tax rate is 24.5 percent. However, the effective rate is lower, 
because business expenses and depreciations are tax-deductible. In addition, the 
Danish taxation rules allow for unlimited loss carryforward.350 The 24.5 percent rate
applies to resident companies as well as to branches and permanent establishments351.
It was reported on February 26, 2013, that the Danish government published a Plan for 
Growth DK – Strong Companies, More Jobs, in which it proposes to reduce the 25 
percent corporate income tax rate to 22 percent. The change would be implemented 
gradually over the course of the years 2014-2016, by reducing the rate 1 percent a 
year.352 The taxable year is the calendar year or another period of twelve months, if the 
taxpayer so elects. Generally a company must submit its tax return within six months of 
the end of the fiscal year. The corporate tax is payable in two equal instalments in 
March and November during the income year.353 Capital gains are normally included in 
taxable income and are subject to the corporate tax rate of 24.5 percent. However, gains 
derived from subsidiary shares or group shares generally are tax-exempt and 
corresponding losses are nondeductible. Losses normally can be carried forward 
without limit. The carryback of losses is not allowed.354

Capital gain is taxed annually on a mark-to-market basis. For shares not traded on a 
regulated market, however, the taxpayer may opt for taxation on a realization basis. 
Foreign shareholders are not subject to the Danish capital gains tax on shares in Danish 
companies.355 The most common types of assets subject to capital gains tax include 
machinery and other business assets, real estate and certain intangible assets (e.g. 
trademarks, patents, copyrights and goodwill). Capital gains derived from the sale of 
machinery or other equipment for more than its book value is, in practice, usually not 
taxed. Depreciation is calculated on a pooled basis, which means that all assets in one 
category are valued together. Any gain on the sale of an asset is reflected in a change in 
the value of the pool, which will nearly always reduce in value over the year.356 Gains 
arising from the sale of real estate are included in the taxable income. The capital gain 
is calculated as the difference between the regulated sales price and the regulated 
purchase price. Losses may only be offset against future gains on the sale of the real 
estate. In case of a depreciated building, the difference between the sales price of the 
depreciated building and the book value is taxed at the tax rate of 24.5 percent. Losses 
may be offset against other income items. Capital gains and losses on claims and debt 
are generally included in the corporate income tax base. A realization principle is 
generally applied.357 Liquidation proceeds from a Danish company normally receive 
capital gains treatment if the proceeds are paid in the calendar year, in which the 
company is finally dissolved. Taxation of the capital gains on the liquidation of a 
company varies depending on whether the shares can be characterized as group shares, 
subsidiary shares or portfolio shares.358

350 Ministry of foreign affairs of Denmark 2011, 3.
351 KPMG 2012 (1), 17.
352 Library of Congress March 21 2013.
353 Deloitte 2011, 12; KPMG 2012 (1), 17).
354 Deloitte 2012 (1).
355 Ministry of foreign affairs of Denmark 2011, 5.
356 Deloitte 2011, 8–9.
357 KPMG 2012 (1), 16.
358 Deloitte 2011, 8–9.
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5.2.2 Tax exemption of corporate capital gains

Participation exemption has been applied to capital gains starting from January 1 1999, 
but the requirement was that shares had been owned minimum 36 months. Starting 
from the year 2010 an additional requirement was set with an ownership share 
requirement of 10 percent. At the same time of setting this ownership share 
requirement, the ownership time period requirement of 36 months was ended. For a 
taxpayer with limited tax liability, capital gains are tax-exempt regardless of ownership 
time, ownership share or taxation position. Participation exemption is applied 
regardless of the quotation or domicile of the object company. Subscription rights are 
equated with shares.359

Capital gains on disposals of shares are exempt unless the shareholding is less than 10 
percent. Subsidiary shares are shares where the shareholder owns directly at least 10 
percent of the nominal share capital of the company and where the company is Danish, 
or the company is foreign and the EU Parent-Subsidiary Directive applies or the 
subsidiary is resident in a country that has concluded a tax treaty with Denmark. Group 
shares are those shares where the shareholder and the payer company are subject to 
mandatory Danish tax consolidation, voluntary Danish international tax consolidation 
or qualify for voluntary Danish international tax consolidation but have not elected 
such. For group shares, there is the 50 percent voting power requirement. Portfolio 
shares are shares that do not qualify as subsidiary shares or group shares. From the 
income year 2010 losses on shares can only be set off against the gain on other shares if 
the shares are qualified as portfolio shares. The above rules for subsidiary, group and 
portfolio shares apply both for listed and unlisted shares.360

The Danish corporate capital gains tax exemption system is based on a general 
international approach that an ownership share of 10 percent or more is classified as a 
direct investment, whereas minor investment is considered as a portfolio investment. 
Capital gains received from a direct investment are tax-exempt regardless of the 
ownership time361, whereas gains received from a portfolio investment are taxable362.
Capital gains received by a taxpayer with a limited tax liability are not taxable income 
regardless of how long the shares have been owned or where the taxpayer is 
domiciled363.

Danish corporate taxation rules also include rules that try to diminish tax avoidance in 
such situations that are aiming for tax exemption only because of tax exemption. These 
rules apply to structures utilizing holding company structures, in which a Danish 
company either as a direct or indirect owner would not otherwise receive participation 
exemption. The restriction rules of the tax exemption rule apply when

359 ABL (DK) § 1, § 4 A, § 4 B, § 8. See Bjørnholm – Oreby Hansen 2005, 118; Keskitalo 2012, 327; Lytken –
Bjørnholm – Oreby Hansen – Klemp 2009, 57; Michelsen – Askholt – Bolander – Engsig 2009, 818–820; 
Møll Pedersen 2009.
360 ABL (DK) § 4 A-B Stk. 1. See Deloitte 2012 (1); Deloitte 2011, 7; Keskitalo 2012, 327–328; KPMG 2012 
(1), 15; Michelsen – Askholt – Bolander – Engsig – Madsen 2011, 828; Ministry of foreign affairs of
Denmark 2011, 5; Møll Pedersen 2009, 553–555; PKF 2012, (1).
361 ABL (DK) § 8. See Keskitalo 2012, 328.
362 ABL (DK) § 9. See Banner-Voigt – Underbjerg Poulsen 2013, 139–142; Keskitalo 2012, 328: Møll 
Pedersen 2009, 553–555.
363 Keskitalo 2012, 328. See Lytken – Bjørnholm – Oreby Hansen – Klemp 2009, 57; Michelsen – Askholt 
– Bolander – Engsig – Madsen 2011, 828; Møll Pedersen 2009, 553.
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The main purpose of the holding company is to own shares in a subsidiary or 
associated company.

The holding company is not carrying out true business activities. 

Over 50 percent of the equity of the holding company is directly or indirectly 
owned by such Danish subject that would not itself reach the 10 percent 
ownership share requirement, if the holding company would be removed from 
the company structure.

The shares of the holding company are not publicly quoted.

If these conditions are met, the shareholders of the holding company are considered to 
directly own the shares of the object company. Tax exemption will be blocked because 
the shares of the object company are considered as portfolio shares in the taxation of 
the shareholders of the holding company.364

The regulations on the holding company structures are bringing challenges to especially 
such holding company structures that relate to 10 percent indirect ownership between a 
parent company and object company owned by a holding company. The taxation 
change of the year 2010 however generally brought a tax benefit to a Danish company 
that is owning subsidiaries or associated companies because of the removed ownership 
time regulations. This is offering wider possibilities for corporate restructurings. The 
change in taxation taken place in 2010 did not however cause any tax reliefs to Danish 
companies having portfolio investments. Participation exemption does not either bring 
tax benefits to holding companies of natural persons or investment funds.365

5.3 Iceland

5.3.1 Overview of corporate income taxation

Taxable income includes all business income, as well as capital gains and interest. 
Deductions are allowable if certain conditions are met. Net operating losses may be 
carried forward for 10 years, and the carryback of losses is not permitted. Deductible 
operating expenses comprise all the expenses and costs needed to provide, insure and 
maintain the income.366 Companies resident in Iceland are taxed on their worldwide 
income. Resident corporations are companies, which are incorporated, registered, 
domiciled or effectively managed in Iceland. Non-resident companies are taxed only on 
the income earned in Iceland.367 Accounting principles of the financial statements are 
IFRS/IAS. Annual accounts that comply with statutory accounting rules and 
disclosures have to be submitted annually.368 The corporate income tax rate is a flat 
rate of 20 percent. Branches of foreign corporations are taxed at the regular corporate 

364 ABL (DK) § 4 A Stk. 3. See Banner-Voigt – Underbjerg Poulsen 2013, 139–142; Keskitalo 2012, 328–
329; Møll Pedersen 2009, 554.
365 Lytken – Bjørnholm – Oreby Hansen – Klemp 2009, 58; Møll Pedersen 2009, 553. See Keskitalo 2012, 
329.
366 Deloitte 2013 (1); PwC 2012.
367 Ernst & Young 2012 (2).
368 Deloitte 2013 (1).
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rate of 20 percent on Icelandic-source income. The rate for taxable partnerships is 36 
percent.369

5.3.2 Tax exemption of corporate capital gains

Capital gains result from profits derived from asset sales. Capital gains are included in 
ordinary income and taxed at the normal income tax rates. Deduction is possible in 
certain cases. No tax is levied on the gains from the corporate sale of shares in 
companies. Gains on the business property are included in business income, with a 
provision for rollover relief where applicable. Excluding capital gains from corporate 
taxation has existed starting from the year 2008. Tax exemption is applicable 
regardless of the size of the ownership share and ownership time. Tax exemption is 
applicable to investment and trading shares. In practice tax exemption realizes by 
deducting the capital gain from the taxable income. Tax exemption applies to domestic 
and foreign share ownerships.370

Limited liability companies, privately owned companies, limited partnership 
companies, reciprocal inter-insurance companies, cooperative societies, other 
cooperatives and cooperative chains can deduct capital gains, incurred by the sale of 
shares, from their income. The same applies to capital gains that corporations of 
similar company structures, with limited tax liability in Iceland, which are domiciled in 
another European Economic Area member country, in the EU or in the Faroe Islands, 
have incurred by selling shares. The above is valid regardless of whether the capital 
gain is incurred by selling shares in companies registered in Iceland or abroad, as long 
as the seller can show that the capital gain of the non-resident company has been 
subject to similar taxation as it would have in Iceland and that the tax percentage is not 
lower than the tax percentage in any member state of the OECD, EEA or EFTA.371

Capital gains may be offset by extraordinary depreciation on other fixed assets or on 
the fixed assets acquired within two years of the sale. If the fixed assets are not acquired 
within two years of the sale, the gain is included in income, and a 10 percent penalty is 
imposed.372 Capital losses on the sales of shares can only be offset against capital gains 
on shares in the current tax period. The Income Tax Act does not allow for mark-to-
market valuation of the current assets. Companies may suffer significant capital losses 
during the crisis on their holdings of equity and other financial assets, so that they need 
to re-structure their debt. The debt restructuring can take the form of debt write-offs, 
conversion into equity, or amendment of the terms of loan agreements. Financial 
accounting rules typically recognize capital gains and losses on current assets when 
they accrue by using a mark-to-market valuation or other fair value methods. The idea 
is that these assets can be easily made liquid. By applying this valuation rule, in 
combination with the tax treatment of the capital losses as ordinary income, debt 
restructuring becomes neutral for tax purposes.373

369 Deloitte 2013 (1); Ernst & Young 2012 (2).
370 L 38/2008. See Deloitte 2013 (1); Ernst & Young 2012 (2); Keskitalo 2012, 330.
371 Valdimarsson 2009, 48. See Keskitalo 2012, 330–331; PwC 2012.
372 Ernst & Young 2012 (2); Ernst & Young 2014 (2), 561.
373 Keskitalo 2012, 331; Valdimarsson 2009; PwC 2012.
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5.4 Norway

5.4.1 Overview of corporate income taxation

Norwegian taxable income is based on worldwide income (unless income is exempt 
under a specific tax treaty). Non-residents are taxed on Norwegian-source income, and 
branches are taxed similar to the Norwegian limited companies but only on Norwegian-
source income. Accounting principles of the financial statements are Norwegian GAAP 
and IFRS. Statutory accounts have to be prepared annually. The general rules for the 
timing of income and expenditure for tax purposes are no longer based on the 
accounting rules as from 2005. Taxable income is recognized when it is earned and 
expenditure when it is incurred, according to the realization principle. The general 
regulations for the tax-related depreciation are based on the declining balance 
depreciation method. For tax depreciation purposes fixed assets are divided into nine 
different categories according to the expected life of the assets.374

The Norwegian tax system has both a tax on net income after deduction of expenses, 
and taxes on certain gross income (without or with limited deductions for expenses). 
The income that is subject to net tax, is called ordinary income. Both individual 
taxpayers (natural persons resident in Norway) and the limited companies domiciled in 
Norway, may be due tax on ordinary income. All taxable income less any deductible 
expenses except personal allowance constitutes ordinary income.375 Net tax is 
calculated by a proportional (flat) tax rate376.

The different parts of the Norwegian tax system are tightly integrated, and the tax rate 
on ordinary income is applied in both personal and corporate taxation377. Corporate 
income tax is imposed on a company’s profits, which consist of passive income, 
business/trading income, and capital gains (subject to an exemption for capital gains 
on shares). There is no separate capital gains tax. Capital gains are treated as ordinary 
income378. Capital gains are computed as the difference between the selling price and 
the original acquisition cost less the tax-deductible depreciation taken379. Normal 
business expenses may be deducted when calculating the taxable income380. Unused 
shielding may be deducted in determining ordinary income. The deduction cannot 
exceed the gain realized on the sale of the stock.381 Loss on sale of shares may be 
deducted from the taxpayer's income382. Losses can be carried forward to be set off 
against profits in succeeding years383. Gains and losses are calculated by taking the gain 
or loss into consideration as the realization minus the share input value384. Unless 
otherwise provided, the input value of the share is the amount the taxpayer paid for the 
stock, plus any costs taxpayer has had to pay to the broker or the like by acquiring the 
share. Input value of fund shares sets up proportionally into a portion of the input 
value of the shares or share funds. Input value of the latter share is reduced 

374 Ministry of finance 2006. See Deloitte 2012 (2).
375 Skaar – Kildal 2012, 16.
376 Skaar – Kildal 2012, 19.
377 Ministry of Finance 2013.
378 Zimmer 2014, 239.
379 Zimmer 2014, 284–302. See KPMG 2012 (2).
380 Ministry of finance 2006. See Deloitte 2012 (2).
381 Skatteloven § 10-12. 
382 Skatteloven 6-2 § and chapter 9. See Skaar – Kildal 2012, 111.
383 European Union 2013, 163.
384 Skatteloven § 10-31. Skaar – Kildal 2012, 110.
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accordingly. Allocation of the purchase price is based on the number of shares before 
and after the bonus issue.385

Realized capital gains are considered as a benefit gained through business and will 
therefore be treated as taxable income386. Benefit gained by business activities include 
the benefit resulting from the sale of goods or services, sale of other assets of the 
business and return on capital business387. Since corporate capital gains fall under 
taxable income, such gains are treated together with other business as gross income 
and capital losses will be handled as deductions388. Costs incurred to acquire, maintain 
or secure taxable income can be deducted from taxable income389. There are certain 
provisions to clarify, expand or restrict the deductibility of expenses390. Corporate 
capital losses are deductible pursuant to the certain rules and limitations391. The 
general rule upon completion of a fusion or fission is that the transaction is taxable
under the general rules on income taxation392.

Modern income tax reforms have been governed by overall economic principles in few 
countries to the same extent as in Norway. The first corporate income tax reform of 
2000s took place in 2004. Before that Norway was applying dual income tax starting 
from the year 1992, which was based on the Report of the Aarbakke Committee in 1989 
leading to a structural overhaul of the tax system. The overall purpose of the tax reform 
of 1992 was to establish a tax system based on sound economic principles that would 
promote an efficient allocation of capital, while at the same time limiting the distortion 
of capital accumulation.393

The current Norwegian corporate taxation has been generated based on the Skauge 
committee394 reports. The committee analyzed several corporate taxation development 
models, of which three were analyzed in a more detailed level. The idea on allocating 
taxation to so called pure gains is old in economics. In case certain provisions exist, this 
kind of taxation does not distort financial decisions. Institute of Fiscal Studies research 
center compiled a concrete proposal to renew the corporate taxation in United 
Kingdom based on this idea already in the beginning of 1990s. In the taxation model 
proposed by Institute of Fiscal studies a limited liability company could make a 
deduction in taxation, of which the amount would be calculated by multiplying the 
equity of the company by a risk-free interest rate. The model is called ACE395 model, 
and it is treating neutrally the investment and financing decisions of a company and 
thus leads into an efficient use of economic resources. Skauge committee was 
evaluating three variations of the ACE model. In the first option, the leveling of taxation 
for the normal gain and the increasing the normal gain would be implemented at the 
company taxation. In the second option, the single taxation of the normal gain would 

385 Skatteloven 10-32 §. 
386 Skatteloven § 5-1 paragraph 1, 5-20 §, 5-30 § and chapter 9. See Brudvik 2014, 328, 408.
387 Skatteloven § 5-30, paragraph 1. See Brudvik 2014, 408.
388 Brudvik 2014, 408.
389 Skatteloven § 6-1 paragraph 1.
390 Skatteloven § 6-10 to 6-32.
391 Skatteloven § 6-2 paragraph 1; Skatteloven section 9. See Brudvik 2014, 408.
392 Skatteloven § 11-1 paragraph 1. See Aamelfot – Bjørken – Bjørnslett – Jacobsen – Johansen – Wilter 
2013, 47; Gjems-Onstad – Folkvord 2013, 34–35.
393 NOU 1986. See Christiansen 2004, 9.
394 Committee appointed on January 11th 2002 and was reporting its recommendations on February 6th 
2003. The committee was chaired by Arne Skauge, and it is often therefore referred to as Skauge 
committee (Skaugeutvalget) or Tax Commission (Skatteutvalget).
395 Allowance for corporate equity. See Cnossen 2000, 161.
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have been implemented at the shareholder level in the taxation of capital gains. In this 
case the gain corresponding the gain calculated to the equity of the company would be 
tax-exempt. The committee was rejecting all the various models of the ACE model. One 
reason for that was the possible challenge in treating domestic and foreign capital gains 
neutrally. Another reason was that the ACE model would require information about the 
equity per share, and that information would have been difficult to receive from foreign 
companies. The committee ended up in proposing such a tax model that in the taxation 
of shareholder the normal gain is calculated from the adjusted acquisition price, and 
the capital gains tax of a shareholder are thus calculated based on the difference of the 
selling price and adjusted acquisition price.396

The 2006 tax reform was implemented in the wake of a broad political process based 
primarily on the recommendations in NOU 2003:9397 that was prepared by the Skauge 
committee. The 2006 tax reform was implemented during the years 2004-2006 and 
was founded on a broad political consensus398. The main objective of the reform was to 
solve the growing problem that income from labor was being camouflaged as income 
from capital through tax-motivated adaptation to the split model. In the 1990s, the split 
model had become so diluted that it was simple to make tax-motivated adaptations. 
Many self-employed persons did that. The amount of tax saved could be very 
substantial since labor income was taxed at a rate of up to 64.7 percent (including 
employer’s national Insurance contribution) whereas 28 percent tax was levied on 
capital income. This tax loophole threatened the legitimacy of the tax system and 
undermined real redistribution. The tax reform was also aimed to make the tax system 
more robust to increased globalization. The reform was supposed to boost the general 
conditions for working and investing in Norway, so that tax bases and resources were 
not lost to other countries. Measures for strengthening the tax bases were also to be 
reviewed in the preparations for the tax reform. A broad tax base is conducive to a 
simpler taxation system and is important for keeping tax rates low and enabling a 
progressive rate structure to have the intended wealth redistribution effects. A broad 
tax base that reflects economic realities is also strengthening the automatic stabilizers
of the tax system. It can be thought that there is reason to believe that the design of the 
Norwegian tax system has enabled the Norwegian economy to handle the financial 
crisis better than most other countries.399 The taxation of companies’ income from 
shares has been abolished as from March 26 2004400.

On May 5 2013, the Norwegian Government published a press release (No. 18/2013) 
that outlined the tax plans for 2014. The plans included a reduction of the corporate 
income tax rate to 27 percent from 28 percent with effect from January 1 2014.401 The 
new government aimed to support the growth and competitiveness, including lowering 
taxes. The tax rate has taken place in the beginning of 2014.402 The Norwegian 
corporate tax rate of 28 percent had remained unchanged since 1992. Many European 
Union countries had decreased the corporate income tax rate already before Norway. 
Differences in corporate taxes between countries allow multinational enterprises 
(MNEs) to engage in profit-shifting by using deductions and transfer pricing to shift 
profits from high-tax to low-tax countries. For example, the part of a multinational 

396 Kukkonen 2010, 38–39. See Kari – Kröger 2009; Klinberg – Hauge 2004, 152; Lodin – Lindencrona –
Melz – Silfverberg 2009, 436; St. Meld nr 29 (2003–4).  
397 NOU 2003: 9 Skatteutvalget – forslag til endringer i skattesystemet.
398 Ministry of finance 2011.
399 Stoltenberg II Government 2010–2011; Denk 2012, 22.
400 Keskitalo 2012, 329.
401 Ernst & Young 2013.
402 Ernst & Young 2014. See Deloitte 2012 (2); Helsingin Sanomat May 6 2013; PwC 2013 (2).
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enterprise located in a high-tax country may take out a loan to finance other parts of 
the multinational enterprise, while equity is concentrated in countries with low 
corporate tax rates.403

5.4.2 Tax exemption of corporate capital gains

Tax exemption method applies for corporate shareholders, and therefore capital gains 
are tax-exempt and capital losses are not deductible404. Based on the tax law regulation, 
the capital gains received by a Norwegian company from a divestment of a company 
domiciled in Norway or in the European Economic Area are tax-exempt income. In the 
years 2008–2011 capital gains derived by Norwegian limited companies on the disposal 
of shares in other Norwegian (or European Economic Area resident) limited companies 
were exempt from taxation up to 97 percent of the capital gain amount. The remaining 
3 percent of the capital gain amount was taxed with the corporate tax rate of 27 percent. 
This rule of 3 percent has been applied starting from October 7 2008, but the rule is not 
applied to group contributions.405 From 2012 this three-percent rule has been modified 
so that it only includes dividends and not gains.  The rule change for 2012 entailed that 
corporate shareholders no longer needed to calculate the taxable gain in the same way 
as other shareholders.406

Corporate capital gains tax exemption is applied when certain provisions for the subject 
company are met. Tax exemption applies to companies that are independent taxpayers. 
This means that the method is applicable to limited companies, public limited 
companies, savings banks and other self-owned finance companies, mutual insurance 
companies, cooperatives, mutual funds, publicly owned companies and some other 
taxpayers407. The aim is for these companies to be treated equally for tax purposes.408

Mutual funds are exempt from tax on capital gains and are not entitled to deduct losses 
from the sale of shares in companies resident in countries outside the European 
Economic Area.409

To apply corporate capital gains tax exemption, also the object of the alienation needs 
to fulfill certain conditions, and there exist three different provisions for the gain and 
loss. First, the gain or loss can arise on a disposal or withdrawal of stake in a company 
that is meeting the similar provisions as stated above for the subject company or being 
another equivalent company. Second, the gain or loss can arise on disposal or 
withdrawal of interest in a general partnership, limited partnership, internal company 
jointly owned or shipping company410. Third, the gain or loss can arise on a disposal or 
withdrawal of financial instrument with a stake in the company as an underlying object 
(a hedged item).411 Income and losses as specified above, shall not be included in 
ordinary income taxation412. That means that gains on the sale of shares are tax-

403 Ministry of Finance 2013.
404 Skatteloven § 2-38; Ot.prp.nr.1 (2004–2005) Skatte- og avgiftsopplegget 2005. See Brudvik 2014, 656; 
European Tax Handbook 2010, 646–647; Fallan 2013, 384; Keskitalo 2012, 329; Skaar – Kildal 2012, 159.
405 Keskitalo 2012, 329–330; Deloitte 2012 (2); Ministry of finance 2006; PKF 2012 (2); Zimmer 2014, 
315–316. See Gjems-Onstad 2005, 130–131; Zimmer 2009, 304–306.
406 Fallan 2013, 404.
407 Skatteloven § 2-38 paragraph 1 and § 2-2 paragraph 1.
408 Fallan 2013, 404.
409 Skatteloven 10-31 §.
410 Skatteloven § 10-40 paragraph 1.
411 Skatteloven § 2-38 paragraph 2. See Fallan 2013, 405.
412 Skatteloven § 10-41 paragraph 2.
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exempt, the corresponding loss is not deductible and lawfully distributed dividends are 
tax-exempt out of three-percent rule413. The exemption method also means that the 
costs associated with the purchase of shares414 is not deductible on disposal of the 
shares. These expenses must be treated separately and recorded together with the 
shares.415

For gains realized on the disposal of shares in an object company in a low-tax 
jurisdiction within the European Economic Area, the exemption applies only if real 
business activities are conducted in that jurisdiction. The evaluation of the occurrence 
of business activities is based on the same judgment, of which the guidelines are in the 
settlement of C-196/04 Cadbury Schweppes. Participation exemption is also applied to 
the capital gains realized in holding company structures, if the conditions on 
occurrence of business activities are met according to the settlement of Cadbury 
Schweppes. Capital gains realized by Norwegian limited companies from shares in 
object companies resident in non- European Economic Area countries are exempt from 
taxation if at least 10 percent of the shares have been held for at least 2 years and the 
foreign company is not domiciled in a low-tax jurisdiction.416 It's only taxpayer's 
interest to be reckoned with. There will be no identification of related parties. The 
ownership time shall be calculated from the realization date (date to date). If the 
ownership interest has been below 10 percent in the two-year period, it will be 
taxable.417 There is no limitation regarding the ownership share in case of an 
investment done in Norway or another country inside European Economic Area.418

There are a few exceptions to the exemption method. First, the taxpayer does need not
pay tax on gains arising on an involuntary disposal. The taxpayer may instead require
conditional tax exemption419. The tax exemption is conditional if the taxpayer acquires
a new property object within a certain time limit. The right to require conditional tax 
exemption applies also to business assets, apart from the balance assets on the 
consolidated balances, commodities and other assets420. Second, the exemption method 
does not apply to income on assets in companies in low-tax countries outside the EEA. 
This exception means that the gains on such shares are taxable and losses deductible.421

The Norwegian Ministry will issue regulations with the list of countries that are 
considered low-tax countries, and the list of countries that should not be classified as a 
low-tax countries.422 Third, tax exemption method is not applied for share income 
(dividends and capital gains) from portfolio investments outside the EEA423. In such 
cases, the loss is deductible424. An investment is defined as portfolio investment when 
the ownership is less than 10 percent of capital and votes in the company. The share 
interest should be measured over a period of two years. If the ownership interest has 

413 Fallan 2013, 404–405.
414 Skatteloven § 10-32 paragraph 2.
415 Fallan 2013, 405.
416 Keskitalo 2012, 329–330; Deloitte 2012 (2); Ministry of finance 2006; PKF 2012 (2). See Gjems-Onstad 
2005, 130–131; Zimmer 2009, 304–306; Zimmer 2014, 439–442. 
417 Brudvik 2014, 657.
418 Keskitalo 2012, 329–330; Deloitte 2012 (2); Ministry of finance 2006; PKF 2012 (2). See Gjems-Onstad 
2005, 130–131; Zimmer 2009, 304–306. 
419 Skatteloven § 14-70. See Skaar – Kildal 2012, 119.
420 Skatteloven § 14-70 paragraph 4. See Skaar – Kildal 2012, 119.
421 Brudvik 2014, 656–657; Skatteloven § 2-38 paragraph 3a. 
422 Fallan 2013, 405.
423 Skatteloven § 2-38 paragraph 3b. See Brudvik 2014, 657.
424 Skatteloven § 2-38 paragraph 3c. See Brudvik 2014, 657.
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been at least 10 percent throughout the two-year period, the tax exemption also include 
shares that have been held less than two years.425

There is symmetry between gains and losses after the exemption clause for the 
investments outside the EEA426. In a loss calculation the requirement is that the 
taxpayer has not owned 10 percent or more at any point in the last two years in order 
for the loss to be deductible. It requires therefore that the taxpayer's interest has not 
been 10 percent or more, while in the gain calculation the requirement is that the 
ownership has not been below 10 percent in the two-year period before the sale. To 
avoid the company to sell shares to related parties427 to achieve loss deduction, an 
identification rule is applied to the loss calculation. The identification rule means that 
shares held by related parties shall be considered as owned by the company itself when 
assessing whether the 10 percent threshold is breached. For example, if the taxpayer 
owns more than 10 percent and sell part of the shares so that the remaining shares 
represent less than 10 percent, sales will fall under the exemption method. If the 
remaining shares are sold before the expiry of two years, will any loss not be deductible, 
even if a gain would be taxable.428

5.5 Sweden

5.5.1 Overview of corporate income taxation

Taxable income is calculated according to the generally accepted international 
accounting standards. Taxable income is determined with reference to the accounting 
profits before any provision for Swedish income taxes and with any adjustments 
required by law.429 Corporation tax in Sweden is imposed on a company's profits, which 
consist of all types of income. Expenses incurred in obtaining or safeguarding income 
subject to tax are deductible in calculating taxable income. There are also permanent 
nondeductible items in Swedish corporate taxation.430 A Swedish company is generally 
taxed on its worldwide income. Losses in a company can be carried forward indefinitely 
and deducted from the taxable profit. Companies and branches that conduct business –
have a permanent place of business – in Sweden are liable to pay tax in Sweden.431 In 
Sweden the fiscal year is the calendar year, and a split financial year may end on 30 
April, 30 June or 31 August. The assessment year is the calendar year following the 
applicable financial year. A permission from the tax authorities is needed to change 
from a calendar year to a split financial year. Tax returns are filed annually and should 
be submitted by May 2.432

The Swedish tax reform in 1991 was the first significant corporate tax change. The 
change motivated a dramatic broadening of the bases for capital income and business 
income taxation. Also the adherence to the principles of neutrality and uniformity 
meant that several other types of income became subject to tax at standard rates.433

425 Brudvik 2014, 657.
426 Skatteloven § 2-38 paragraph 3b and c. See Brudvik 2014, 657.
427 Skatteloven § 2-38 paragraph 4.
428 Brudvik 2014, 657.
429 Invest Sweden 2010, 3.
430 Andersson – Ekström – Gabrielsson – Jansson – Tengling 2013, 305–327; Deloitte 2012 (3).
431 Helsingin Sanomat April 16 2013; Invest Sweden 2010, 1.
432 PKF 2012 (3); Skatteverket 2013a, 185–187.
433 Sørensen 2010, 323.
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Corporate income tax rate was 26.3 percent until the end of 2012. The effective rate was 
even lower than 26.3 percent as companies had the option of making deductible annual 
appropriations to a tax allocation reserve of up to 25 percent of their profit. Starting 
from the year 2013, the corporate income tax rate has been 22 percent.434 Companies 
are allowed to make annual appropriations to a tax allocation reserve. The aim of the 
rules is to offer a way to allow companies to carry back losses to offset previous years’ 
profits, since Swedish tax legislation does not contain any specific loss carryback 
provision. A company is allowed to make a deduction provided that it does not exceed 
25 percent (until the end of 2012) of pretax profit for the year. The appropriation of 
each year creates a separate reserve, which must be reversed and reported to income 
within six years after the year of appropriation. Special rules are applied when the 
ownership of a business changes.435

With capital gain and loss it is meant a gain and loss received from the alienation of 
capital assets. Capital assets are considered to be other business-related assets than 
current assets, work in progress, accounts receivable and other corresponding assets, 
inventory, and patents and corresponding rights that are listed in the Income tax law 
chapter 18 1 § even if they have not been acquired from somebody else.436 With capital 
gains and capital losses it is referred to also profit and loss due to obligations under 
forward contracts, call or put options and similar contracts, when there is not a 
question of obligations that are comparable to current assets437. Also a reversed 
deduction of capital losses is considered as a capital gain in a bankruptcy438. A branch’s 
taxable capital gains are calculated on the same basis as for Swedish resident 
companies.439 Capital gains on portfolio shares and other non- business-related shares 
are taxed on the difference between the consideration received less the tax basis of the 
shares at the normal corporate rate. No indexation allowance is granted.440

Capital gains on business-related shares are tax-exempt441. These are discussed later in 
a separate sub-chapter. If a share or share-based ownership right ceases to be business-
related to the owner it is considered as acquired for market value when this occurs. This 
applies also to such indirect holding of ownership rights regarding shareholders of 
trading companies as owners of the shares442. In the case of listed securities, this 
applies only if the conditions regarding the ownership time of one year would have 
been satisfied if securities had been sold at that time.443 Unlike with the stock shares it 
is required that a loss of equity shares is definitive in order for the deduction to be 
allowed for tax purposes. For the deduction it is therefore required that the shares have 

434 Helsingin Sanomat April 16 2013; Invest Sweden 2010, 1.
435 Invest Sweden 2010, 2.
436 Inkomstskattelag 25 kap. 3 §. See Keskitalo 2012, 311; Regeringens proposition 1999/2000:2 del 2, 179; 
Skatteverket 2013a, 38; SRN 2006-06-21.
437 Inkomstskattelag 25 kap. 4 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 810–811.
438 Inkomstskattelag 25 kap. 5 §; Inkomstskattelag 44 kap. 34 §. See Andersson – Saldén-Enérus – Tivéus 
2013 (1), 812; Andersson – Saldén-Enérus – Tivéus 2013 (2), 1370.
439 PKF 2012 (3).
440 KPMG 2012 (3).
441 Inkomstskattelag 25a kap. 3 § and 5 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 828, 831; 
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442 Income tax law chapter 25a kap. 23 § and 23 a §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 
855–857.
443 Income tax law chapter 25a 6 § or 7 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 832–833.
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been sold. For the deduction in taxation it is required that the capital loss is real so that 
it is not only calculated for the accounting purposes.444

Sale, exchange and a corresponding alienation is considered as an alienation of assets. 
Securities are considered having been alienated when a Swedish limited liability 
company is set into a bankruptcy, a foreign company is dissolved through bankruptcy, a 
company goes into liquidation, or a company is dissolved through fusion or fission. An 
alienation is considered having taken place when a binding contract has been signed 
off. A disposal date may not coincide with the date on which the assets are no longer to 
be included in the balance sheet. Normally exchange is causing taxation. In a 
bankruptcy the shares are considered being alienated in the year of the bankruptcy. On 
a liquidation loss is considered having being incurred in the fiscal year in which the 
decision on liquidation is made, to the extent that it may be determined that a final loss 
has occurred445. If the share has been acquired through new or bonus issue also the 
time during which the share or shares underlying the emitted share has or have been 
held.446

An acquisition in Sweden is more often a share purchase rather than a purchase of the 
company’s assets, because capital gains on the sale of shares may be tax-exempt. 
However, the benefits of asset acquisitions for the purchaser should not be ignored, 
especially given that purchased goodwill benefits from tax deduction. If the foreign 
country taxes capital gains received from overseas, an intermediate holding company 
resident in another territory could be used to defer this tax and perhaps take advantage 
of a more favorable tax treaty with Sweden. Under certain conditions, tax-neutral 
mergers are available in Sweden. In a situation in which these conditions are met, a so-
called qualifying merger is achieved. This means that assets and liabilities together with 
all related rights and obligations are transferred from the transferring company to the 
receiving company and recorded in the books of the receiving company at the same 
taxable values as in the transferring company. Thus, no gains are recognized on the 
assets transferred. Correspondingly, as no capital gain tax is triggered for the 
transferring company, no step-up in values is available for the receiving company.447

The tax exemption means that capital losses on shares held for business reasons are not 
deductible. Sweden is among the most favorable jurisdictions of Europe for holding 
companies due to tax exemption on capital gains. The change of the tax exemption of 
Swedish corporate taxation took place on June 30 2003.448

Capital gains and losses are calculated as the difference between the sales proceeds, less 
the costs of disposal, and the share acquisition cost. With tax purposes expenses for 
acquisition (acquisition cost) increased with the improvement expenditure, such as 
unconditional shareholder contribution, the acquisition cost is calculated in addition to 
the purchase price or additional commissions and other similar charges. This also 
includes various legal and consulting costs incurred in connection with the acquisition. 
For equity-related securities, such as shares, the average cost amount should be used 
for capital gains calculation. This means that all shares of the same class and type as the 
sold share will be included in the average calculation. Separate average acquisition cost 
should be expected for business-related shares which satisfy the one-year requirement 
and for those which do not.  As an alternative to the average method, a standard 
method can be used to calculate the acquisition cost. The method may be used only for 

444 Brockert – Nilsson 2014, 58.
445 RÅ 1998 ref. 25. See Brockert – Nilsson 2014, 56–57.
446 Brockert – Nilsson 2014, 56–57, 60.
447 KPMG 2012 (3).
448 Invest Sweden 2010, 3; Lundén 2014, 125; PKF 2012 (3).
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listed securities. Under the standardized approach estimated cost amounts to 20 
percent of the net sale.449

Regarding the limited liability company types, there are two things to notice as an 
exception. At the shell company taxation, the entire proceeds, without deduction of 
acquisition costs, are admitted to taxation450. Shell company taxation will be discussed 
later in this chapter representing the Swedish corporate capital gains taxation. There 
are also special taxation rules of capital gains of trading companies that are also 
discussed in a separate sub-chapter. In taxation of close companies the special thing is 
that the starting point is that the gain received from the alienation of qualifying 
participations is not considered as a gain on capital451. Because of that, this study is not 
focusing more in the next paragraphs of this chapter to capital gains taxation of close 
companies. Another reason for not representing the capital gains taxation of close 
companies in further detail is that in case the taxation is applied, no tax exemption 
rules exist. 

There are two ways to determine whether a corporation is counted as a close company. 
One based on number of owners of the company (the main rule), while the other is 
independent of the number of owners (special rule). Also foreign legal persons that can 
be compared with a Swedish limited liability company may be close companies. With 
close companies it is referred to companies in which four or fewer shareholders own 
shares that represents more than half of the votes in the company (main rule). With 
close companies it is also meant companies where the business activities are split in 
various activities that are independent of each other. It is then necessary that a person 
through its shareholding, contractual or similar has actual authority over such activity, 
and independently may possess its results.452 Regarding capital gains the definition of a 
close company is applied to a shareholder and a related party of a shareholder who is or 
has been affecting in a significant extent in the company and considered as a single 
shareholder. The purpose of this determination is that a company that is run jointly by 
several partners, all working in the company, shall be considered as a close company.453

On June 12 2014 the Swedish Committee on Corporate Taxation presented a proposal 
to the Government on major corporate tax changes to be enacted on January 1 2016. 
Under the proposal, the net of financial costs and financial income would not be 
deductible. The Committee suggests a financing allowance amounting to 25 percent of 
the taxable income, which would in practice mean a reduction of the corporate income 
tax rate to 16.5 percent. The Committee proposes a new definition of financial costs for 
tax purposes which is very similar to the definition used in accounting. It is proposed 
that the acquisition cost of assets that are depreciated under the Income Tax Act should 
not include capitalized financial costs. Also an alternative proposal has been made. 
Under the alternative proposal, net financial costs would be deductible with an amount 
equivalent to 20 percent of earnings before interest and taxes (EBIT). The alternative 
proposal does not include a financing allowance. Instead, a reduction of the corporate 
income tax rate to 18.5 percent is proposed. The proposal aims to treat debt and equity 
in the same way by denying deductions for both dividends and net financial costs. It 
needs to be further analyzed to what extent this could imply a lack of neutrality in other 

449 Brockert – Nilsson 2014, 57–58.
450 Brockert – Nilsson 2014, 59.
451 Inkomstskattelag 57 kap. 2 § and 20–22 §. See Andersson – Saldén-Enérus – Tivéus 2013 (2), 1597–
1598, 1631–1639; Lodin – Lindencrona – Melz – Silfverberg – Simon-Almdendal 2013, 462–464.
452 Inkomstskattelag 56 kap. 2 §. See Andersson – Saldén-Enérus – Tivéus 2013 (2), 1586–1587.
453 Skatteverket 2013b, 4.
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ways. The proposal might in some cases favor equity-financed investments over debt-
financed investments.454

5.5.2 Tax exemption of corporate capital gains

Capital gains derived from the sale of shares or share-based ownership rights in a 
resident company are tax-exempt provided the shareholding is business-related. 
Capital losses on the business-related shares are non-deductible.455 Shares in EU-
resident companies (including shares held as inventory) also are considered business-
related, provided the holding represents at least 10 percent of the capital and other 
criteria are fulfilled. The participation exemption applies to capital gains from the sale 
of shares in a resident company provided the shares qualify as business-related. Shares 
held as inventory do not qualify as business-related. Unquoted shares constituting fixed 
business assets are always considered to be business-related. Quoted shares that 
constitute fixed business assets are considered to be business-related if the holding 
amounts to at least 10 percent of the company's voting rights or is considered necessary 
for conducting the business of the shareholding company. In addition, quoted shares 
must be held for at least 1 year in order for the capital gain to be tax-exempt and the 
capital loss to be non-deductible456. In order to determine whether the shares have
been held for a consecutive period of at least one year applying a rotation rule is 
required. Under that it is considered that the last acquired share is sold first. The 
participation exemption, in certain cases, may be extended to capital gains derived 
from the sale of shares in a non-resident company. As from January 1 2010, the 
exemption also exists for partnerships or holdings in partnerships. Special rules apply 
to investment companies, and tax exemption is not applied to them.457 Under the 
amended rules on dividend and capital gain, capital gains/losses on shares held by tax-
transparent partnerships (domestic and foreign) should normally be tax-exempt/non-
deductible, if the shares were held directly by the interest holders in the partnership. 
Capital gains/losses on disposal of interest in domestic and foreign tax-transparent 
partnerships resident in a country of the European Economic Area should normally be 
tax-exempt/non-deductible. The new rules are designed to prevent tax avoidance by 
using the right to deduct losses on the partnership interests.458

Capital losses on other shares can be offset against capital gains on the corresponding 
shares. The latter losses are also deductible against capital gains on the corresponding 
shares within a group where tax-deductible group contributions are possible. 
Remaining capital losses may be carried forward indefinitely. When shares are sold, the 
seller cannot take advantage of unused tax losses from earlier years in the company 
that is disposed of. The buyer will also normally find it difficult to use such losses in the 
first five years after the acquisition. A foreign corporate seller is normally not taxed in 
Sweden on the sale of shares in a Swedish limited company.459

The owner company of the business-related interest of a limited liability company or an 
economic association must fulfill certain conditions for a legal person in order to 

454 Ernst & Young 2014 (4).
455 Brockert – Nilsson 2014, 55; Lodin – Lindencrona – Melz – Silfverberg – Simon-Almendal 2013, 231.
456 Brockert – Nilsson 2014, 55.
457 Inkomstskattelag 25a kap. 3a §, 5 §, 6 §, 7 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 829–
833; Brockert – Nilsson 2014, 59–61; Deloitte 2012 (3).
458 KPMG 2012 (3).
459 Brockert – Nilsson 2014, 58, 60; KPMG 2012 (3).
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consider the owned business-related shares or business-related share-based ownership 
rights (object) as tax-exempt. The owner (subject) must be

Swedish limited liability company or economic association that is not an 
investment company;

Swedish foundation non-profit association that does not have exceptions from 
the tax liability;

Swedish savings bank;

Swedish mutual insurance company; or

foreign company of which home country is in the European Economic Area 
and corresponds one of a Swedish company specified in the earlier items of 
this list.460

European company (SE, Societas Europaea) is considered as a limited liability 
company461. Therefore the above stated conditions for the owner company apply also to 
a European company that has Sweden as its home country462. A foreign company is a 
legal person that is taxed in its home country, if taxation is similar to that applied to a 
Swedish limited liability company. A foreign legal person that has the home country 
and is income tax -liable in a state, with which Sweden has a tax convention not limited 
to certain income items, is considered as a foreign company, if the person is subject to 
the convention's rules on limitation of taxing rights and is domiciled in this state under 
the convention.463 To fulfill the requirements of the owner company for tax exemption, 
the company also needs to correspond one of the Swedish companies defined in the 
items one to four above. A connection or liaison with Sweden is not required from a 
foreign company. To make the taxation of dividends topic in Sweden, the owned 
property must be included into the property of a permanent establishment in Sweden, 
into which the foreign company has allocated its property. Even though legislation 
covers only the companies, which have their home country in the European Economic 
Area, the rules are considered to be applicable also to other foreign companies, in case 
there is a non-discrimination convention between the home country of the company 
and Sweden.464

Tax exemption is only applicable to a business-related share that belongs to capital 
assets. This share must fulfill one of the following conditions:

The share is not listed on the market.

460 Inkomstskattelag 25a kap. 3 §. See Andersson – Saldén-Enérus – Tivéus 2009, 747–751; Andersson –
Saldén-Enérus – Tivéus 2013 (1), 828–829; Keskitalo 2012, 308; Lodin – Lindencrona – Melz –
Silfverberg – Simon-Almdendal 2013, 421; SKV 2009a 595–596.
461 Inkomstskattelag 2 kap. 4 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 29–31.
462 See Keskitalo 2012, 308; KPMG 2008b 163.
463 Inkomstskattelag 2 kap. 5 a §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 36–38.
464 Inkomstskattelag 24 kap. 16 § and 25a 3a §. See Keskitalo 2012, 308–309; Andersson – Saldén-Enérus 
– Tivéus 2009, 749; Andersson – Saldén-Enérus – Tivéus 2013 (1), 790–792, 829; Dahlberg 2007, 89; 
Regeringens proposition 2000/01:22, 104.
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The total number of votes for all the shares of the owner company in the 
owned company stands for ten percent or more of the total number of votes 
for all the shares in the company.

The holding of the share is conditioned by a business carried on by the owner 
company or by a company with regard to ownership rights or organizational 
conditions can be considered to be that close.

The proportion should be classified as listed even if market listing has expired in 
connection with the initiation of a process of redemption, mergers, liquidation or 
bankruptcy. A share in a private residence company is not considered business-
related.465 A business-related ownership right is one of the following: a right due to the 
subscription of shares, subscription right, equity fund right or right of redemption or 
sales right relating to shares. The ownership right is share-based only if ownership of 
the right is based on holdings of shares in the company as it relates to. A business-
related share-based ownership right is considered a share-based ownership right, if the 
acquisition of entitlement is based on business-related shares in the company as it 
relates to. Therefore these conditions related to ownership rights are not applied to 
such ownership rights that have been acquired from an external stakeholder (from the 
stock market).466 Unlisted ownership rights are not in a public trading467. Unlisted 
ownership rights cannot normally be considered as investment assets or liquid assets. 
Therefore owning an unlisted share means higher risk than owning a share in a listed 
company. This is also justifying that unlisted shares can be considered business-related 
regardless of the share of vote that those ownership rights generate in the company 
owned.468

A business-related share means a share in a corporation or an incorporated 
association469. Income tax law is not prescribing that this share should be in a Swedish 
corporation or an incorporated association. The terms and expressions used include 
also the corresponding foreign phenomena if not specified or the context does not 
indicate that only Swedish phenomena are referred to.470 Therefore also the shares in 
the corresponding foreign corporations or incorporated associations are in the scope of 
tax exemption of business-related shares.471 Comparison between a foreign and 
Swedish phenomenon takes place so that the phenomenon under the foreign legislation 
is matched up with the Swedish owner companies (subjects) defined in the Swedish 
Income tax law. If this is possible and the foreign phenomenon corresponds to the 
Swedish counterpart, the phenomenon can be interpreted to correspond a Swedish 
phenomenon.472 Normally a perfect counterpart is not found in a foreign legislation to a 
Swedish corporation or incorporated association. Therefore a perfect match with a 
Swedish corporation is not required. A foreign phenomenon can be considered to 

465 Inkomstskattelag 24 kap. 14 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 785–790; Keskitalo 
2012, 309–312; Melbi 2003, 248–249; Regeringens propotion 2002/03:96, 75; SOU 2001:11, 122, 136–
137, 146.
466 Inkomstskattelag 25a 4 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 829–830; Keskitalo 2012, 
310–311; Rabe – Hellenius 2009, 377–378; SKV 2009b, 203.
467 Inkomstskattelag 48 5 §. See Andersson – Saldén-Enérus – Tivéus 2013 (2), 1433–1434.
468 Keskitalo 2012, 311–312. See SKV 2009a, 596.
469 Inkomstskattelag 24 13 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 781–783.
470 Inkomstskattelag 2 2 §, 24 13 §, 25a 3§. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 23–25, 781–
783, 828–829.
471 Keskitalo 2012, 315. See Kählqvist – Köhlmark 2007, 167; Regeringens proposition 2002/03:96, 105.
472 Keskitalo 2012, 315–316. See Andersson – Saldén-Enérus – Tivéus 2009, 23–26; Andersson – Saldén-
Enérus – Tivéus 2013 (1), 23–25; Regeringens proposition 1999/2000:2 del 2, 21 f.
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correspond a Swedish one, if consistencies can be deemed significant enough.473 It is 
not possible to set exact guidelines, how similar a foreign phenomenon needs to be with 
the Swedish counterpart. It is crucial to do such an analysis by case, which is taking into 
consideration the phenomenon itself and that rule of the Income tax law, to which the 
phenomenon is tried to be matched up. Judgment is done both from the Swedish and 
foreign point of view.474 Owner-taxed foreign communities are not in the scope of 
regulation of comparing to Swedish counterparts475. Revenue Board 
(Skatterättsnämnden, SRN) has given several preliminary rulings, which are related to 
similarity of a foreign company with a Swedish counterpart476.

A capital gain shall not be included in taxable amount in cases other than those 
specified in Income tax law chapter 25a 9 § for shell companies. In the case of listed 
ownership rights, this applies, however, only if the conditions regarding the ownership 
time in Income tax law chapter 25a 6 or 7 § is fulfilled. A capital loss may be deducted 
only if a corresponding capital gain would have been raised. In determining whether a 
capital gain would have been raised it should be disregarded in the shell company 
taxation in Income tax law chapter 25a 9 §.477

The capital gain on a listed share is tax-exempt, if the share over a continuous period of 
one year immediately prior to the sale has been business-related for the vendor. 
Ownership time shall be calculated from taking over the share. If the share has been 
acquired by an agreement, it shall be deemed to have taken possession of the 
concession period, unless another time is assigned under the agreement. If the share 
was acquired by new or bonus issues, consideration should have been taken into the 
time during which the share or shares underlying the emitted proportion have been 
held. If the owner company receives publicly listed substitute shares because of a 
merger, division or share transfer, the ownership time is calculated to be started from 
the time of share transfer in the reorganization.478 If a share-based ownership right is 
listed, the capital gains tax is levied only if an ownership right is held for a continuous 
period of one year immediately prior to the sale or if the shares on which the ownership 
right is based have been acquired at least one year before the sale.479 For the purposes 
of Income tax law chapter 25a 6 § and 7 §, a later acquired ownership right is deemed to 
have disposed of prior to a previously acquired ownership right of the same kind. 
Shares that form the basis of an issued share or a share-based ownership right, 
acquired at different times, are considered to have been acquired at the date of 
acquisition of the last acquired shares.480

473 Regeringens proposition 2002/03:96, 105. See Keskitalo 2012, 316.
474 Regeringens proposition 1999/2000:2 del 1, 519. See Keskitalo 2012, 316; Källqvist – Köhlmark 2007, 
167; Regeringens proposition 1999/2000:2 del 2, 22.
475 Regeringens proposition 2002/03:96, 104–106. See Keskitalo 2012, 316.
476 Keskitalo 2012, 316. See Köhlmark 2006, 168, 772–773; Köhlmark 2009, 438–440; Skatteverket 
2009b, 201.
477 Inkomstskattelag 25a 5 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 831–832.
478 Inkomstskattelag 25a 6 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 832–833; Keskitalo 2012, 
314–315; KPMG 2008b, 178.
479 Inkomstskattelag 25a 7 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 833.
480 Inkomstskattelag 25a 8 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 833.
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5.5.3 Trading companies

Capital gains received by a company domiciled in Sweden on business-related shares 
arising from an alienation of a trading company481 located in the European Economic 
Area are tax-exempt. In addition, capital gains of trading companies domiciled in 
Sweden are tax-exempt in such cases, in which tax exemption is applied in the owner’s 
taxation. Correspondingly capital losses are non-deductible. These rules also apply to 
foreign investments in case of a trading company domiciled in the European Economic 
Area.482 The change in 2003 was treating different company types asymmetrically, 
because the tax exemption rules were not applied to trading companies. Excluding 
trading companies from tax exemption led into situations, in which trading companies 
had been utilized in receiving tax benefits to partners. Flexible tax planning became 
possible, because owner reorganizations in trading companies can be implemented 
quickly, simply and without significant formalities.483 The change of the year 2003 had 
two targets. One was to diminish the harmful chain taxation and another was to 
prevent tax arbitrage situations, in which capital losses would have been realized in 
Sweden and capital gains in such a country that already applied tax exemption.484 The 
change regarding the trading companies implemented in the beginning of the year 2010 
was analyzed to be more focused on fiscal aspects and limiting more tax planning 
possibilities and therefore being more negative than the change that took place in 2003 
for business-related shares, which was seen to offer better possibilities to receive tax-
exempt capital gains based on those shares485. The change of the year 2010 for trading 
companies meant that shares in trading companies and shares owned by trading 
companies were included into the tax exemption rules set up for business-related share 
in 2003486. In this regulation a share in a foreign company taxed at the partner level is 
equated with a share in a trading company487.

A share in a Swedish trading company owned by certain companies is considered as a 
business-related share. Capital gains on this share are not included into taxable 
income, and capital losses are not deductible.488 Where there is a capital loss when a 
legal person or a Swedish trading company disposes of an asset to another legal person 
or another Swedish trading company, the provisions of Income tax law chapter 25 8 § -
11 § apply if the companies are part of businesses with mutual interest. These rules 
mean that capital losses cannot be deducted immediately when a Swedish limited 
liability company or trading company alienates capital assets to another company in 
the businesses with mutual interest. Deduction is granted when the capital asset does 
not exist anymore or is not anymore hold by a company in the businesses with mutual 
interest.489 With companies in businesses with mutual interest referred to in the 

481 A trading company is not an independent tax subject. Instead, the result of the trading company is taxed 
on the shareholder level. See Brockert – Nilsson 2014, 62; Eriksson 2013, 176; Inkomstskattelag 5 1 §. A 
trading company is a company that sells the product or service but does not own it.
482 Regeringens proposition 2009/10:36; Skatteverket 24.11.2008; Skatteverket 2011a, 9–10. See Keskitalo 
2012, 320; Zinders 2009.
483 Regeringens proposition 2009/10:36, 41; Zinders 2009, 757–758. See Keskitalo 2012, 320. 
484 Regeringens proposition 2001/02:140, 18; Regeringens proposition 2002/03:96. See Keskitalo 2012, 
320.
485 Zinders 2009, 757–758. See Keskitalo 2012, 320. 
486 Keskitalo 2012, 320 – 321.
487 Riksdagsskrivelse 2008/09:224. See Keskitalo 2012, 321.
488 Keskitalo 2012, 321. See Zinders 2009, 758–759. 
489 Inkomstskattelag 25 kap. 7 §, 25 kap. 8–11 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 816–
822; Brockert – Nilsson 2014, 387.
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application of the provisions of this chapter, are considered parent companies and 
subsidiaries under substantially common management.490

The taxation rules change in 2010 did not start to mean that a share in a trading 
company will become a business-related share as such, and the taxation rules of 
Income tax law 24 13–16 § regarding an subject and object did not change otherwise 
than that provisions for the object started to include shares of trading companies. 
Rather a share in a trading company is considered as a business-related share if Income 
tax law 25a 3 § is applied, which means that if a company defined in Income tax law 25a 
3 § sells a share in a trading company. In a basic situation this means that a Swedish 
limited liability company can with certain conditions make a tax-exempt alienation of a 
share in a trading company.491 The capital loss cannot be deducted if the divested asset 
is a business-related share, a business-related share-based ownership right or such 
share referred to in Income tax law chapter 25 a 3 a §. A deduction is not permitted for 
a capital loss on the asset under the provisions of Income tax law chapter 25 a 5, 19, 20 
or 23 a §. A deduction is not either allowed if the compensation falls below the sold 
asset's market value and it is not commercially justified. The capital loss cannot be 
deducted if the provisions of Income tax law chapter 37 Qualifying mergers and 
divisions should be applied.492 If the divested asset is a share in a company, and this by 
fusion or fission in whole or in part, is absorbed by another company in businesses with
mutual interest, the capital loss is not deductible493.

An adjusted acquisition price is used for a share of a trading company494. The 
acquisition price is composed of the partner’s contribution to the company added by 
the partner’s share of the taxable surplus of the company and deducted by the partner’s 
withdrawals from the company and the share of the deductible deficit of the company. 
The role of the adjusted acquisition price has however decreased with the taxation 
change of the year 2010 regarding trading companies, because in most of the situations 
capital gains of shares are tax-exempt and correspondingly capital losses non-
deductible. The concept of the adjusted acquisition price is applied only to trading 
companies. The concept is used in defining a gain or a loss of a partner, when a share of 
a trading company is sold or when a trading company is dissolved. Non-deductibility of 
capital losses of trading company shares created in the taxation change of the year 2010 
corrected a problematic situation, in which the deductibility of a false capital loss could 
not be justified in taxation.495 The concept of the adjusted acquisition price has still 
significance in such situations, in which the regulations on tax exemption and non-
deductibility are not applicable, and thus in the alienation of a share of a trading 
company realizes taxable capital gains and deductible acquisition price.496

In cases other than those referred to in Income tax law chapter 25 8 or 9 § the capital 
loss is deductible as an expense only when there is a situation that causes that the asset 
no longer exists or is no longer held by a legal person or a Swedish trading company 
that is part of the businesses with mutual interest497. If there are shares in a company 

490 Inkomstskattelag 25 kap. 7 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 816–817.
491 Keskitalo 2012, 321.
492 Inkomstskattelag 25 kap. 8 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 818–819; Keskitalo 
2012, 321.
493 Inkomstskattelag 25 kap. 9 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 820.
494 Inkomstskattelag 50 3–6 §. See Andersson – Saldén-Enérus – Tivéus 2013 (2), 1540–1544; Brockert –
Nilsson 2014, 301–302.
495 RÅ 2002 ref. 87. See Keskitalo 2012, 321–322; Zinders 2009, 759.
496 Zinders 2009, 759. See Eriksson 2013, 249–262; Keskitalo 2012, 322.
497 Inkomstskattelag 25 kap. 10 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 820–821.
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that is sold the following applies. If the purchasing company at the time of the 
acquisition referred to in Income tax law chapter 25 7 § owns shares of the same class 
and series as the shares sold (old shares) or if the purchasing company subsequently 
acquires such shares (new shares), the latter divestitures done by the purchasing 
company will be deemed to occur in the following order: old shares, sold shares, new 
shares. The provisions shall apply also in respect of other assets that cannot be 
distinguished from each other.498 This rule can be seen disadvantageous in capital gains 
taxation in such a situation, in which the owner company is owning at the time of 
divestiture  short-term assets, for which the condition of the one-year ownership time is 
not fulfilled and long-term assets, for which the condition of one-year ownership time 
is fulfilled.499 In cases of alienation of shares inside a group, the ownership time is 
started from that new alienation500.

If a company, which based on Income tax law chapter 24 13 § may possess a business-
related share, has made a capital loss on a real estate, this may be deducted only against 
capital gains on real estate. If a portion of a loss cannot be deducted, it may be offset 
against capital gains of another legal person gained on real estates if each of the legal 
persons requests for a fiscal year that has the same declaration date under tax 
procedure law (2011:1244) or who would have had it if not one of the legal persons 
accounting obligation ceases and with the deduction right can give a group contribution 
to the other legal person. These conditions shall not apply if the real estate during the 
past three years has significantly been used for production or office purpose or the 
similar purpose in the seller company or in the company of the businesses with mutual 
interest. These conditions shall not either apply if there are special circumstances even 
though the real estate has been used to a lesser extent in the specified manner.

To the extent that a loss cannot be deducted it is treated in the following fiscal year as a 
new capital loss on real estate of the legal person who had the loss. The above 
conditions shall apply correspondingly if the company is taxed on business activities in 
a trading company or in a foreign legal person based on the ownership interests. If the 
tax liability of a share in a company or such foreign legal person goes over to someone 
else, the related provisions of the latter are applied instead. If the tax liability of a share 
in a Swedish trading company moves to a natural person applies, however, the 
provision in Income tax law chapter 45 32 a §.501

Capital gain received from a share owned by a trading company is not deemed taxable 
income on that part, on which it would not be taxable income, if the owner of the 
trading company would have divested that share her- or himself. The corresponding 
capital loss is non-deductible. In Income tax law 24 13 § a trading company is not 
defined as a company that can own business-related shares. A trading company is 
bypassed in taxation regarding these gains, and it is not deemed a real receiver of these 
gains.502 A test was created to define whether it is possible that the owner of the trading 
company is a fictive receiver of these gains. If a natural person owns a share in a trading 
company that owns an unquoted company, the natural person is taxed on the capital 
gain that the trading company receives when selling the shares of the unquoted 

498 Inkomstskattelag 25 kap. 11 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 821–822.
499 KPMG 2008b, 178. See Keskitalo 2012, 315.
500 Keskitalo 2012, 315. See Eriksson 2013, 249–262.
501 Inkomstskattelag 25 kap. 12 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 822–824; Eriksson 
2013, 249–262. 
502 Brockert – Nilsson 2014, 304; Keskitalo 2012, 322.
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company. This is due to the fact that natural persons are not mentioned in Income tax 
law 24 13 § as such legal subjects that could possess business-related shares.503

If a trading company has a limited liability company as a partner, that limited liability 
company is not taxed on a capital gain that is related to an unquoted company. That is 
because the limited liability company is deemed a fictional receiver of a capital gain. 
The position of the fictional receiver is based on the fact that a limited liability company 
is stated in Income tax law 24 17 § as such a legal subject that can have business-related 
shares. Thus, the capital gain is tax-exempt based on Income tax law 25a 6 §.504 If a 
trading company possesses publicly quoted shares, it is required that the ownership 
share of the total voting rights is minimum 10 percent. If this ownership percentage 
requirement is not fulfilled, tax exemption rules cannot be applied, because shares 
cannot be deemed business-related. The starting point in defining the ownership 
percentage is the indirect ownership share of the partner in the object company owned 
by the trading company. The ownership share of the trading company in the object 
company is multiplied by the share of the partner company in the trading company. 
However, it is not fully clear, how the ownership share in the trading company is 
defined. Therefore, complex interpretation situations may arise from the relationship of 
the partner and the trading company.505

5.5.4 Shell companies

Shell companies are treated exceptionally in capital gains taxation in order to avoid 
gaining baseless benefits with tax planning and to avoid situations of misuse. Tax 
exemption rules are not applied to shell companies, which means that the selling price 
is fully taxable for those companies. A shell company is a company that mainly owns 
cash and other liquid assets. Also other securities than the shares of the business-
related companies are liquid assets based on the shell company regulations. This kind 
of an object ownership can be seen for example a company that is mainly having 
undistributed profits. The object company is not in this kind of a situation having 
business assets and thus the assets are in practice liquid such as cash.506

The regulation is based on the willingness to intervene in trading of shell companies by 
legal persons. If a company sells such business-related shares that are related to a 
company deemed a shell company, the selling price is fully included into taxable 
income507. The structure of the balance sheet of the shell company and the price paid 
on the shell company are considered. The regulation on shell companies is also 
applicable to intra-group alienations of shares. The regulation is not however applied if 
minimum half of the shares of the alienated company are quoted. Also an alienation of 
the share capital of a dormant company has been seen to be tax-exempt, when it has 
been related to an intra-group restructuring.508

503 Skatteverket 2011a, 10. See Eriksson 2013, 249–262; Keskitalo 2012, 322.
504 Zinders 2009, 759–760. See Keskitalo 2012, 322. 
505 Zinders 2009, 760. See Regeringens proposition 2009/10:36, 80–81; Eriksson 2013, 249–262; 
Keskitalo 2012, 323.
506 Keskitalo 2012, 325.
507 Inkomstskattelag 25a 9–18 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 833–851; Keskitalo 
2012, 325; Ohde – Rutberg 2001, 162; Ranta-Lassila 2002, 103–104; Regeringens proposition 
2001/02:165; Regeringens proposition 2002/03:96, 114–115; SOU 2001:11, 163. 
508 Keskitalo 2012, 325.
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A shell company is a company, in which the value of cash, securities and other 
corresponding assets represent over half of the purchase price that has been set to it 
between the seller and buyer company509. These kinds of assets can be seen to 
contaminate the share divestment that is otherwise deemed tax-exempt. When 
calculating the amount of the contaminated assets, also the market values of such asset 
items acquired two years before the alienation that do not have a connection with the 
business carried on and of which the acquisition is considered not having taken place in 
any other purpose than easing to sell the assets after the share deal, are taken into 
account. Based on the shell company regulation a company owning also significant 
business assets can be classified as a shell company even though it should not be 
considered as a shell company when taking into consideration the purpose of the 
regulation.510

Typically in a shell company restructuring a company not carrying on business but 
having a lot of untaxed assets is acquired. These kinds of companies are tried to be 
emptied by getting out income with different cost arrangements. Shell companies may 
typically also neglect the obligation to leave the tax return.511 Subsidiary shares are not 
considered as liquid assets, but the liquid assets of the subsidiary are taken into 
consideration when calculating the liquid assets of the parent company. Liabilities are 
not included in the calculation. Capital insurances, which are deposits for pension 
commitments, are included into the calculation as liquid assets.512 These rules are not 
applied when the shares in the company are considered to be alienated as a result of 
dissolution or bankruptcy. The rules are not applied to the alienation of such shares 
that are related to a foreign legal person.513 The rules are not applied either to minority 
owners, because a significant influence is not transferred to somebody else. This 
highlights the unique nature of the shell company regulation, and the appliance of the 
rules has been tied up with the existence of special conditions.514

If an alienated ownership right refers to a shell company or if there is a buy-back under 
Income tax law chapter 25a 18 §, the compensation must be included as capital gains 
(shell company taxation) the fiscal year when the ownership right is sold, unless 
otherwise stated in Income tax law chapter 25a 10-13 §. A company is a shell company 
under the provisions of Income tax law chapter 25 if the sum of the market value of the 
company's liquid assets according to Income tax law chapter 25a 14-16 § exceeds the 
amount under Income tax law chapter 25a 17 § at the time of sale.515 Shell company 
taxation according to Income tax law chapter 25a 9 § shall also take place if a Swedish 
trading company disposes of a ownership right, which relates to a shell company or if 
there is a repurchase pursuant to Income tax law chapter 25a 18 §. However, this 
applies only if a capital gain on the ownership right would not have been picked up by 
one or more shareholders under Income tax law chapter 25a 23 §, if the ownership 
right would not have been attributable to a shell company. The compensation should be 
addressed to the extent it is attributable to an interest in the partnership held by a 
shareholder who would have been covered by Income tax law chapter 25a 23 §. When 

509 Inkomstskattelag 25a 9 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 833–836.
510 Keskitalo 2012, 326. See KPMG 2008b, 180–181; Rabe – Hellenius 2009, 379–380.  
511 Keskitalo 2012, 326. See Regeringens proposition 2002/03:96, 114–115.
512 Keskitalo 2012, 326. See KPMG 2008b, 180.
513 Keskitalo 2012, 326. See RÅ 2004 ref. 137.
514 Keskitalo 2012, 326. See Leegaard 2007b, 181.
515 Inkomstskattelag chapter 25a 9 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 833–835; 
Brockert – Nilsson 2014, 305–306.
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applying to trading companies, a Swedish trading company equates with a legal person 
owning an ownership right taxed abroad.516

Shell company taxation under Income tax law chapter 25a 9 or 9 a § should not take 
place if any share or share-based ownership right in the divested business is quoted, an 
ownership right deemed to be disposed of under the terms of liquidation in Income tax 
law chapter 44 7 § or bankruptcy in Income tax law chapter 44 8 §, or a Swedish trading 
company or a legal person taxed abroad who belongs to a country within the European 
Economic Area dissolves. If the divested company is a foreign legal entity, a shell 
company taxation under Income tax law chapter 25a 9 or 9 a § should happen only if 
the legal person is liable to tax here at the time of sale or its income is taxed at a 
shareholder who is liable to tax here at this time, or the legal person, either directly or 
through a company in such businesses with mutual interest under Income tax law 
chapter 25a 2 §, owns or within the last three years has owned a share or equity-based 
ownership right in one of the following: a Swedish limited liability company if the share 
or share-based ownership right is not quoted, a Swedish business association, another 
foreign legal entity that has been taxable here during some part of this time if this 
person is equivalent to a Swedish limited liability company and the share or share-
based ownership right is not publicly listed or if the person is equivalent to a Swedish 
business association, or a Swedish trading company.517

Shell company taxation under Income tax law chapter 25a 9 or 9 a § should not take 
place if the company to which the divested ownership rights pertain to or, in the case of 
a Swedish trading company, the seller takes up its surplus or deficit in such a shell 
company statement referred to in the chapter 27 of tax procedure law (2011:1244), a 
separate financial statements underlying the income calculation under the previously 
stated case, or if a security exists because of the Tax Agency under Chapter 58 of Tax 
procedure law has decided that such should be. The financial statements shall be 
prepared as if the company's taxable year or, in the case of Swedish trading company, 
fiscal year ended on the date of the sale or possession. Provisions for allocation and 
replacement fund shall be deemed to have been reversed. Income tax law 25a 11 § also 
applies to companies in such businesses with mutual interest under Income tax law 25a 
2 § of the company that the sold ownership right is attributable to. In applying the first 
and second paragraphs of Income tax law 25a 11 § a legal person on abroad and taxed 
on ownership rights, who belongs to a country within the European Economic Area, is
assimilated with a Swedish trading company.518

If the sale does not result in that a significant influence goes over to someone else, the 
shell company taxation under Income tax law chapter 25a 9 or 9 a § happen only if 
there are exceptional circumstances519. If the taxpayer requests it and there are special 
reasons, the shell company taxation under Income tax law chapter 25a 9 or 9 a § will 
not happen. Consideration should be given what has prompted the sale or repurchase, 
and how the compensation for the ownership right has been determined520.

With liquid assets in the Income tax law chapter 25a regarding shell companies are 
referred to cash, securities and similar assets, except for the assets referred to in 
Income tax law chapter 25a 15 §. Liquid assets also include other assets if assets have 
been acquired less than two years prior to the sale, assets that have no commercial 

516 Inkomstskattelag chapter 25a 9a §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 836–837.
517 Inkomstskattelag 25a 10 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 837–838.
518 Inkomstskattelag 25a 11 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 838–840.
519 Inkomstskattelag 25a 12 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 841–842.
520 Inkomstskattelag 25a 13 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 842–844.
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connection with activities exercised next to the two years prior to the disposal, and it is 
not clear that the replacement took place for a purpose other than that the assets could 
be easily disposed of after the sale of the share.521 As liquid assets are not considered 
shares and share-based equity-related securities of companies that are in such 
businesses with mutual interest under Income tax law chapter 25a 2 § item 1 with the 
company to which the divested ownership right is attributable, or securities that are 
inventories based on the securities business under the Act (2007:528) on securities 
market. Securities that are stock in a foreign equivalent to the operations set forth in 
Income tax law chapter 25a 15 § paragraph 1 item 2 and held by a foreign legal person 
are not counted as liquid assets of the foreign legal person if that belongs and is subject 
to income tax in a state, who is a member of the European Economic Area, or with 
which Sweden has a tax treaty and the person subject to the treaty rules on limitation of 
taxation right and is domiciled in the state under the treaty.522

If liquid assets held by an entity in such businesses with mutual interest under Income 
tax law chapter 25a 2 § item 1 definition of the company to which the sold ownership 
right relate, the assets are included in the calculation of the sum of the market value of 
liquid assets to the part corresponding to the latter's interest in the company in 
businesses with mutual interest523. If the sold ownership rights represent all issued by 
the company and the company attributable partnership rights, the comparative figure 
is half of the compensation. Otherwise, the comparable amount is half of the total value 
of all issued by the company and the company attributable ownership rights, calculated 
on the basis of the consideration for the shares sold and share-based ownership 
rights.524

A buy-back is deemed to occur when the sale is not intended by a shell company and 
the majority of assets are considered other than liquid assets, referred to in Income tax 
law chapter 25a 14-16 § and that upon a sale held by the company that the sold 
ownership right pertaining to or by companies in such businesses with mutual interest
under Income tax law chapter 25a 2 § item 1 with this company, within two years after 
the sale of the ownership right, directly or indirectly, acquired by the seller company, a 
company in businesses with mutual interest therewith, or a natural person who, 
directly or indirectly, has ownership interests in the company selling it or someone 
close to him. The assessment regarding the return shall be based on market value of 
assets at date of disposal of the ownership right. In making this assessment, the value 
of assets of the company in such businesses with mutual interest under Income tax law 
25a 2 § 1 with the company to which the divested ownership rights relate considers only 
the extent that corresponds to the company's interest in the company in businesses 
with mutual interest. The conditions for the buy-back shall also apply in respect of 
assets that can be considered to have replaced the assets held by the company that the 
sold ownership right pertains to or of a company in such businesses with mutual 
interest under Income tax law 25a 2 § 1 at the time of the disposal of the ownership 
right.525

A capital loss in such enterprises defined in Income tax law 25a 3 § shall not be 
deducted if it relates to a claim against another entity that arise when companies are in
businesses with mutual interest, a right to participate in profits of another company if 
the right arises when companies are in businesses with mutual interest, a right to 

521 Inkomstskattelag 25a 14 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 844–846.
522 Inkomstskattelag 25a 15 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 846–847.
523 Inkomstskattelag 25a 16 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 847.
524 Inkomstskattelag 25a 17 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 848–850.
525 Inkomstskattelag 25a 18 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 850–851.
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certain price or a price to be determined in accordance with specific criteria acquiring 
shares or equity-based ownership rights in another company or acquire assets of 
another company if the right arises when companies are in businesses with mutual 
interest, an asset or liability where the underlying asset – directly or indirectly – is a
business-related share or a business-related stock-based partnership authority, a 
capital investment certificate if the certificate is issued when companies are in 
businesses with mutual interest and the same applies to an asset or liability where the 
underlying asset – directly or indirectly – has such a certificate, or an interest in legal 
person taxed abroad on an ownership right and who belongs to a country outside the 
European Economic Area.526

If a natural person or a Swedish trading company as an individual, directly or 
indirectly, through one or more other Swedish trading companies is a partner in, 
acquires an interest in a Swedish trading company from a company referred to in 
Income tax law 25a 3 §, an asset that the partnership owns directly or indirectly, 
through one or more Swedish trading companies for tax purposes of the natural 
person's income in the trading company is considered acquired for market value at the 
person's acquisition of the interest in the trading company. However, this applies only 
if the asset in question has gone down in value over the holding period of the trading 
company - is a business-related share or a business-related share-based ownership 
right if held directly by the company, or - is such an asset specified in Income tax law 
25a 19 §. Where an undertaking referred to in Income tax law 25a 19 § item 4 increased 
in value during the trading company's holding period a provision on write-off of assets 
is applied accordingly. At the taxation of the natural person's income in the trading 
company shall the obligation be considered in the entrance at the person's acquisition 
of the interest in the trading company. The provisions of Income tax law 25a 19 § shall 
also apply if the share in the trading company has rather been acquired from a Swedish 
trading company in which a company specified in Income tax law 25a 3 §, directly or 
indirectly, through one or more Swedish trading company is a partner. A legal person 
taxed abroad on an ownership right with a Swedish trading company is equated for the 
purposes of this clause.527

If a company is listed in Income tax law 25a 3 § or 3a § or a parent for that is a close 
company or a close trading company, and the company disposes of a ownership right 
and the company that ownership right pertains to or a subsidiary that owns a real 
estate at any time during the three years immediately prior to the sale primarily has 
been used as the residence of a shareholder of the selling company or the parent 
company or a related party to such a partner, the following applies. The company that 
owns the property shall be at the disposal of the ownership right deemed to have 
disposed of and re-acquired the real estate for a price equal to its market value. These 
provisions shall apply only if the market value of the real estate exceeds its tax base, the 
compensation of the ownership right in an alienation shall not to be included under the 
provision of shell company taxation in Income tax law 25a 9 §, or the divested 
ownership right is not quoted. If the sale does not result in that a significant influence 
in the company that owns the real estate passes to someone else apply these provisions 
only if there are exceptional circumstances. The provisions of this section in respect of a 
real estate applies to a share in a private residence company, if the proportion of linked 
apartment is principally used in the manner referred to in subsection.528

526 Inkomstskattelag 25a 19 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 851–854.
527 Inkomstskattelag 25a 23a §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 857.
528 Inkomstskattelag 25a 25 §. See Andersson – Saldén-Enérus – Tivéus 2013 (1), 859–860.
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5.6 Summary and conclusions of this chapter

In the corporate capital gains taxation of Denmark, Iceland, Norway and Sweden the 
biggest difference between those countries is the corporate tax rate applied to the 
capital gains. Iceland has the lowest corporate tax rate with the rate of 20 percent, 
whereas Norway has the highest rate with the rate of 28 percent.

Denmark, Iceland, Norway and Sweden all treat capital gains as ordinary income in 
taxation. All those countries have defined gains on sale of shares tax-exempt. In 
addition, Denmark has defined this in more detail to be focused on the sale of 
subsidiary shares and group shares, and Sweden to the sale of business-related shares.

Table 1 Summary of capital gains taxation in Nordic countries

Denmark Iceland Norway Sweden

Tax rate 24.5 20 27 22

Capital gains tax 
treatment

Ordinary 
income

Ordinary 
income

Ordinary 
income

Ordinary 
income

Capital gains tax 
exemption

Sale of 
subsidiary and 
group shares

Sale of shares Sale of shares Sale of 
business-

related 
shares

In the long term, it would be good for the cooperation and business activity between 
Nordic countries to align the corporate tax rates with each other. If there are significant 
differences between the corporate tax rates between the Nordic countries, it makes it 
more challenging for an entrepreneur to move its business activities from its home 
country to another Nordic country. Even if the entrepreneur would otherwise see new 
business opportunities in another Nordic country, it may only decide to stay in its home 
country in case the corporate tax rate is lower.

In Denmark, corporate tax is imposed on a company’s profits, which consist of 
business/trading income, passive income and capital gains. Normal business expenses 
may be deducted when calculating taxable income. In Denmark all business enterprises 
are covered by the Danish Financial Statements Act (DFSA). Danish accounting 
regulations are aligned with international accounting standards, such as US GAAP, IAS 
and IFRS. Taxable income is calculated on the basis of the annual accounts adjusted to 
comply with prevailing tax rules. The Danish corporate tax rate is 25 percent. However,
the effective rate is lower, because business expenses and depreciations are tax-
deductible. In addition, the Danish taxation rules allow for unlimited loss carryforward. 
The 25 percent rate applies to resident companies as well as to branches and 
permanent establishments. It was reported on February 26, 2013, that the Danish 
government published a Plan for Growth DK – Strong Companies, More Jobs, in which 
it proposes to reduce the current 25 percent corporate income tax rate to 22 percent. 
The change would be implemented gradually over the course of the years 2014-2016, by 
reducing the rate 1 percent a year. The taxable year is the calendar year or another 
period of twelve months, if the taxpayer so elects. 
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In Denmark, capital gains are normally included in taxable income and are subject to 
the corporate tax rate of 24.5 percent. However, gains derived from subsidiary shares 
or group shares generally are tax-exempt and corresponding losses are non-deductible. 
Losses normally can be carried forward without limit. The carryback of losses is not 
allowed. Depreciation is calculated on a pooled basis, which means that all assets in one 
category are valued together. Capital gain is taxed annually on a mark-to-market basis. 
For shares not traded on a regulated market, however, the taxpayer may opt for 
taxation on a realization basis. Foreign shareholders are not subject to the Danish 
capital gains tax on shares in Danish companies. Using mark-to-market basis is a 
special feature in Danish corporate capital gains taxation compared to other Nordic 
countries. Anyhow, the taxpayer can opt for using the realization basis also in 
Denmark. Other countries are using realization basis as a starting point. Taxation of the 
capital gains on the liquidation of a company varies depending on whether the shares 
can be characterized as group shares, subsidiary shares or portfolio shares. Starting 
from the year 2010 an additional requirement was set with an ownership share 
requirement of 10 percent. At the same time of setting this ownership share 
requirement, the ownership time period requirement of 36 months was ended. For a 
taxpayer with limited tax liability, capital gains are tax-exempt regardless of ownership 
time, ownership share or taxation position. Participation exemption is applied 
regardless of the quotation or domicile of the object company. Subscription rights are 
equated with shares. Capital gains on disposals of shares are exempt unless the 
shareholding is less than 10 percent. Subsidiary shares are shares where the 
shareholder owns directly at least 10 percent of the nominal share capital of the 
company and where the company is Danish, or the company is foreign and the EU 
Parent-Subsidiary Directive applies or the subsidiary is resident in a country that has 
concluded a tax treaty with Denmark. Group shares are those shares where the 
shareholder and the payer company are subject to mandatory Danish tax consolidation, 
voluntary Danish international tax consolidation or qualify for voluntary Danish 
international tax consolidation but have not elected such. For group shares, there is the 
50 percent voting power requirement. Portfolio shares are shares that do not qualify as 
subsidiary shares or group shares. From the income year 2010 losses on shares can 
only be set off against the gain on other shares if the shares are qualified as portfolio 
shares. The above rules for subsidiary, group and portfolio shares apply both for listed 
and unlisted shares. The Danish corporate capital gains tax exemption system is based 
on a general international approach that an ownership share of 10 percent or more is 
classified as a direct investment, whereas minor investment is considered as a portfolio 
investment. Capital gains received from a direct investment are tax-exempt regardless 
of the ownership time, whereas gains received from a portfolio investment are taxable. 
Sweden’s focus in setting up the limit of 10 percent is more, however, in defining the 
business-related share. Sweden is justifying that minor shares of ownership are not 
business-related. Denmark, in addition to setting up the limit of 10 percent, is also 
focusing on describing the different types of shares: subsidiary, group and portfolio 
shares.  

Danish corporate taxation rules also include rules that try to diminish tax avoidance in 
such situations that are aiming for tax exemption only because of tax exemption. These 
rules apply to structures utilizing holding company structures, in which a Danish 
company either as a direct or indirect owner would not otherwise receive participation 
exemption. If these conditions are met, the shareholders of the holding company are 
considered to directly own the shares of the object company. Therefore tax exemption 
will be blocked because the shares of the object company are considered as portfolio 
shares in the taxation of the shareholders of the holding company. The taxation change 
of the year 2010 however generally brought a tax benefit to a Danish company that is 
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owning subsidiaries or associated companies because of the removed ownership time 
regulations. This is offering wider possibilities for corporate restructurings. Even 
though Denmark has paid attention to tax avoidance issues, it has not set up special 
rules for shell companies as Sweden has done. Denmark’s special regulations on 
holding company structures try to avoid a situation, in which an indirect owner would 
benefit whereas Sweden’s shell company regulations has the main focus on the type of 
the object company. This means that Sweden’s corporate capital gains taxation 
approaches tax avoidance from the object company point of view, whereas Denmark’s 
corporate capital gains taxation approaches that from the subject company point of 
view.

Taxable income in Iceland includes all business income, as well as capital gains and 
interest. Deductions are allowable if certain conditions are met. Net operating losses 
may be carried forward for 10 years, and the carryback of losses is not permitted. 
Companies resident in Iceland are taxed on their worldwide income. Non-resident 
companies are taxed only on the income earned in Iceland. Accounting principles of the 
financial statements are IFRS/IAS. The corporate income tax rate is a flat rate of 20 
percent. No tax is levied on the gains from the corporate sale of shares in companies. 
This tax exemption took place in the year 2008. Tax exemption is applicable regardless 
of the size of the ownership share and ownership time. Tax exemption is applicable to 
investment and trading shares. In practice tax exemption realizes by deducting the 
capital gain from the taxable income. Tax exemption applies to domestic and foreign 
share ownerships. Limited liability companies, privately owned companies, limited 
partnership companies, reciprocal inter-insurance companies, cooperative societies, 
other cooperatives and cooperative chains can deduct capital gains, incurred by the sale 
of shares, from their income. The same applies to capital gains that corporations of 
similar company structures, with limited tax liability in Iceland, domiciled in another 
European Economic Area member country, in the EU or in the Faroe Islands, have 
incurred by selling shares. The above is valid regardless of whether the capital gain is 
incurred by selling shares in companies registered in Iceland or abroad, as long as the 
seller can show that the capital gain of the non-resident company has been subject to 
similar taxation as it would have in Iceland and that the tax percentage is not lower 
than the tax percentage in any member state of the OECD, EEA or EFTA. Iceland and 
Denmark are having the simplest rules among the Nordic countries regarding the tax 
exemption of the capital gains on the alienation of the object company abroad. Iceland 
is basing the rule on the similarity of corporate capital gains taxation, whereas 
Denmark is basing that on the definition of a subsidiary share. Sweden is linking into 
this rule the definition of business-related share and the ownership share in 
percentages. Sweden is utilizing the EU as a limiting geographical factor, whereas 
Norway is using the EEA. Iceland does not specify the limitations regarding the 
geographical regions. In the Danish corporate capital gains taxation the object company 
needs to locate in an EU country or in a country, with which Denmark is having a tax 
treaty.

Norwegian taxable income is based on worldwide income (unless income is exempt 
under a specific tax treaty). Non-residents are taxed on Norwegian-source income, and 
branches are taxed similar to the Norwegian limited companies but only on Norwegian-
source income. Accounting principles of the financial statements are Norwegian GAAP 
and IFRS. Statutory accounts have to be prepared annually. The general rules for the 
timing of income and expenditure for tax purposes are no longer based on the 
accounting rules as from 2005. Taxable income is recognized when it is earned and 
expenditure when it is incurred, according to the realization principle. Norwegian tax 
system has both a tax on net income after deduction of expenses, and taxes on certain 
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gross income (without or with limited deductions for expenses). Net tax is calculated by 
a proportional (flat) tax rate. There is no separate capital gains tax. Capital gains are 
treated as ordinary income. Capital gains are computed at the difference between the 
selling price and the original acquisition cost less the tax-deductible depreciation taken. 
Realized capital gains are considered as a benefit gained through business and will 
therefore be treated as taxable income. The current Norwegian corporate taxation has 
been generated based on the Skauge committee reports. The taxation of companies’ 
income from shares has been abolished as from March 26 2004. The Norwegian 
corporate tax rate of 28 percent had remained unchanged since 1992. The rate was 
reduced to 27 percent since the beginning of the year 2014.

Capital gains derived by Norwegian limited companies on the disposal of shares in 
other Norwegian (or European Economic Area resident) limited companies are exempt 
from taxation. The current corporate capital gains tax rate is 27 percent. In the years 
2008–2011 the corporate capital gains were tax-exempt up to 97 percent of the capital 
gain amount. The remaining 3 percent of the capital gain amount was taxed with the 
corporate tax rate. No other Nordic country was having this kind of a percentage rule as 
Norway. Other Nordic countries have been simply defining some items to be tax-
exempt or not, but they have not been having a percentage regulation for the tax-
exempt items. Corporate capital gains tax exemption is applied when certain provisions 
for the subject company are met. Tax exemption applies to companies that are 
independent taxpayers. This means that the method is applicable to limited companies, 
public limited companies, savings banks and other self-owned finance companies, 
mutual insurance companies, cooperatives, mutual funds, publicly owned companies 
and some other taxpayers. To apply corporate capital gains tax exemption, also the 
object of the alienation needs to fulfill certain conditions, and there exist three different 
provisions for the gain and loss. First, the gain or loss can arise on a disposal or 
withdrawal of stake in a company that is meeting the similar provisions as stated above 
for the subject company or being another equivalent company. Second, the gain or loss 
can arise on disposal or withdrawal of interest in a general partnership, limited 
partnership, internal company jointly owned or shipping company. Third, the gain or 
loss can arise on a disposal or withdrawal of financial instrument with a stake in the 
company as an underlying object (a hedged item). For gains realized on the disposal of 
shares in an object company in a low-tax jurisdiction within the European Economic 
Area, the exemption applies only if real business activities are conducted in that 
jurisdiction. Participation exemption is also applied to the capital gains realized in 
holding company structures, if the conditions on occurrence of business activities are 
met. Capital gains realized by Norwegian limited companies from shares in object 
companies resident in non- European Economic Area countries are exempt from 
taxation if at least 10 percent of the shares have been held for at least 2 years and the 
foreign company is not domiciled in a low-tax jurisdiction.

There are a few exceptions to the exemption method in Norway. First, the taxpayer 
does need not pay tax on gains arising on an involuntary disposal. The taxpayer may 
instead require conditional tax exemption. The tax exemption is conditional if the 
taxpayer acquires a new property object within a certain time limit. The right to require 
conditional tax exemption applies also to business assets, apart from the balance assets 
on the consolidated balances, commodities and other assets. Second, the exemption 
method does not apply to income on assets in companies in low-tax countries outside 
the EEA. This exception means that the gains on such shares are taxable and losses 
deductible. The Norwegian Ministry will issue regulations with the list of countries that 
are considered low-tax countries, and the list of countries that should not be classified 
as low-tax countries. Third, tax exemption method is not applied for share income 
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(dividends and capital gains) from portfolio investments outside the EEA. In such 
cases, the loss is deductible. An investment is defined as portfolio investment when the 
ownership is less than 10 percent of capital and votes in the company. The share 
interest should be measured over a period of two years. If the ownership interest has 
been at least 10 percent throughout the two-year period, the tax exemption also include 
shares that have been held less than two years. Definition of low-tax jurisdiction is a 
special feature in the Norwegian corporate capital gains taxation regime compared to 
other Nordic countries. 

In Sweden, taxable income is calculated according to the generally accepted 
international accounting standards. Starting from the year 2013, the corporate income 
tax rate has been 22 percent. A Swedish company is generally taxed on its worldwide 
income. Losses in a company can be carried forward indefinitely and deducted from the 
taxable profit. The assessment year is the calendar year following the applicable 
financial year. A permission from the tax authorities is needed to change from a 
calendar year to a split financial year. With capital gain and loss it is meant a gain and 
loss received from the alienation of capital assets. A branch’s taxable capital gains are 
calculated on the same basis as for Swedish resident companies. Capital gains on 
portfolio shares and other non-business-related shares are taxed on the difference 
between the consideration received less the tax basis of the shares at the normal 
corporate rate. No indexation allowance is granted. An acquisition in Sweden is more 
often a share purchase rather than a purchase of the company’s assets, because capital 
gains on the sale of shares may be tax-exempt. Under certain conditions, tax-neutral 
mergers are available in Sweden. In a situation in which these conditions are met, a so-
called qualifying merger is achieved. This means that assets and liabilities together with 
all related rights and obligations are transferred from the transferring company to the 
receiving company and recorded in the books of the receiving company at the same 
taxable values as in the transferring company. Thus, no gains are recognized on the 
assets transferred. 

Sweden is among the most favorable jurisdictions of Europe for holding companies due 
to tax exemption on capital gains. The change of the tax exemption of Swedish 
corporate taxation took place on June 30 2003. Capital gains derived from the sale of 
shares in a resident company are tax-exempt provided the shareholding is business-
related. Shares in EU-resident companies (including shares held as inventory) also are 
considered business-related, provided the holding represents at least 10 percent of the 
capital and other criteria are fulfilled. All non-quoted shares in certain domestic 
companies (that is, Swedish limited companies) or corresponding foreign companies 
are considered to be business-related. Quoted shares that constitute fixed business 
assets are considered to be business-related if the holding amounts to at least 10 
percent of the company's voting rights or is considered necessary for conducting the 
business of the shareholding company. In addition, quoted shares must be held for at 
least 1 year. The participation exemption, in certain cases, may be extended to capital 
gains derived from the sale of shares in a non-resident company. As from January 1 
2010, the exemption also exists for partnerships or holdings in partnerships. Special 
rules apply to investment companies. Capital gains/losses on disposal of interest in 
domestic and foreign tax-transparent partnerships resident in a country of the 
European Economic Area should normally be tax-exempt/non-deductible. The new 
rules are designed to prevent tax avoidance by using the right to deduct losses on the 
partnership interests. The owner company of the business-related interest of a limited
liability company or an economic association must fulfill certain conditions for a 
company type in order to consider the owned business-related shares or business-
related share-based ownership rights (object) as tax-exempt. Tax exemption is only 
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applicable to a business-related share that belongs to capital assets. This share must 
fulfill one of the certain conditions.

The share is not listed on the market.

The total number of votes for all the shares of the owner company in the 
owned company stands for ten percent or more of the total number of votes 
for all the shares in the company.

The holding of the share is conditioned by a business carried on by the owner 
company or by a company with regard to ownership rights or organizational 
conditions can be considered to be that close.

Owning an unlisted share means higher risk than owning a share in a listed company. 
This is also justifying that unlisted shares can be considered business-related regardless 
of the share of vote that those ownership rights generate in the company owned. A 
business-related share means a share in a corporation or an incorporated association. 
Income tax law is not prescribing that this share should be in a Swedish corporation or 
an incorporated association. The terms and expressions used include also the 
corresponding foreign phenomena if not specified or the context does not indicate that 
only Swedish phenomena are referred to. Therefore also the shares in the 
corresponding foreign corporations or incorporated associations are in the scope of tax 
exemption of business-related shares. A foreign phenomenon can be considered to 
correspond a Swedish one, if consistencies can be deemed significant enough. A capital 
gain shall not be included in taxable amount in cases other than those specified in 
Income tax law chapter 25a 9 § for shell companies. The capital gain on a listed share is 
tax-exempt, if the share over a continuous period of one year immediately prior to the 
sale has been business-related for the vendor. If a share-based ownership right is listed, 
the capital gains tax is levied only if an ownership right is held for a continuous period 
of one year immediately prior to the sale or if the shares on which the ownership right 
is based have been acquired at least one year before the sale. 

Capital gains received by a company domiciled in Sweden on business-related shares 
arising from an alienation of a trading company located in the European Economic 
Area are tax-exempt. In addition, capital gains of trading companies domiciled in 
Sweden are tax-exempt in such cases, in which tax exemption is applied in the owner’s 
taxation. Correspondingly capital losses are non-deductible. Excluding trading 
companies from tax exemption led into situations, in which trading companies had 
been utilized in receiving tax benefits to partners. The change regarding the trading 
companies implemented in the beginning of the year 2010 was analyzed to be more 
focused on fiscal aspects and limiting more tax planning possibilities and therefore 
being more negative than the change that took place in 2003 for business-related 
shares, which was seen to offer better possibilities to receive tax-exempt capital gains 
based on those shares. An adjusted acquisition price is used for a share of a trading 
company. The acquisition price is composed of the partner’s contribution to the 
company added by the partner’s share of the taxable surplus of the company and 
deducted by the partner’s withdrawals from the company and the share of the 
deductible deficit of the company. The role of the adjusted acquisition price has 
however decreased with the taxation change of the year 2010 regarding trading 
companies, because in most of the situations capital gains of shares are tax-exempt and 
correspondingly capital losses non-deductible.
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Shell companies are treated exceptionally in capital gains taxation in Sweden in order 
to avoid gaining baseless benefits with tax planning and to avoid situations of misuse. 
Tax exemption rules are not applied to shell companies, which means that the selling 
price is fully taxable for those companies. A shell company is a company that mainly 
owns cash and other liquid assets. Also other securities than the shares of the business-
related companies are liquid assets based on the shell company regulations. The
regulation is based on the willingness to intervene in trading of shell companies by legal 
persons. If a company sells such business-related shares that are related to a company 
deemed a shell company, the selling price is fully included into taxable income. The 
regulation is not however applied if minimum half of the shares of the alienated 
company are quoted. Also an alienation of the share capital of a dormant company has 
been seen to be tax-exempt, when it has been related to an intra-group restructuring. A 
shell company is a company, in which the value of cash, securities and other 
corresponding assets represent over half of the purchase price that has been set to it 
between the seller and buyer company. Based on the shell company regulation a 
company owning also significant business assets can be classified as a shell company 
even though it should not be considered as a shell company when taking into 
consideration the purpose of the regulation. Shell company taxation under Income tax 
law chapter 25a 9 or 9 a § should not take place if any share or share-based ownership 
right in the divested business is quoted, an ownership right deemed to be disposed of 
under the terms of liquidation in Income tax law chapter 44 7 § or bankruptcy in 
Income tax law chapter 44 8 §, or a Swedish trading company or a legal person taxed 
abroad who belongs to a country within the European Economic Area dissolves. Shell 
company taxation under Income tax law chapter 25a 9 or 9 a § should not take place if 
the company to which the divested ownership rights pertain to or, in the case of a 
Swedish trading company, the seller takes up its surplus or deficit in such a shell 
company statement referred to in the chapter 27 of tax procedure law (2011:1244), a 
separate financial statements underlying the income calculation under the previously 
stated case, or if a security exists because of the Tax Agency under Chapter 58 of tax 
procedure law has decided that such should be. With liquid assets in the Income tax law 
chapter 25a regarding shell companies are referred to cash, securities and similar 
assets, except for the assets referred to in Income tax law chapter 25a 15 §. There are 
also regulations for the situations, in which the trading company or a company close to 
it is listed or a natural person. There are also special regulations for businesses with 
mutual interest cases in which capital losses cannot be deducted. 

As a final comment, the corporate capital gains taxation regimes of Nordic countries 
have had a common feature of lowering the corporate income tax rate to follow the 
international corporate income taxation trend of the last years. The common feature is 
also that all Nordic countries are using a flat proportional tax rate to tax corporate 
capital gains. All countries have clearly defined the requirements for the subject and 
object companies for the tax exemption cases. Tax exemption of capital gains taxation 
is applied to shares in all four countries. There are minor deviations and differences in 
focus areas in definitions of the object companies. The biggest difference between 
Sweden and Norway is that Sweden has paid attention to tax avoidance by creating 
special taxation rule for shell companies as object companies. Norway, on the other 
hand, was using a percentage limit for tax-exempt items in 2008–2011, which is not 
making those items fully tax-exempt. Denmark has created special regulations 
regarding the holding company structures as alienator to avoid tax avoidance 
situations.
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6 CORPORATE CAPITAL GAINS TAXATION IN EUROPEAN 
UNION COUNTRIES

6.1 Introduction

This chapter is focusing on corporate capital gains taxation in European Union 
countries except for Finland, Sweden and Norway that were already investigated in the 
chapter 5. The following four countries have been selected for more thorough 
investigation than other European Union countries: Estonia, Germany, Netherlands 
and United Kingdom. The reason for this is that all those countries are having 
significantly different corporate capital gains taxation system. The corporate capital 
gains taxation system of each those four countries is introduced by first examining the 
basic principle of corporate income taxation and the development of the corporate 
income taxation system with the major tax reforms in the 2000s. After that, the tax 
exemption rules of the corporate capital gains are discussed. After having went through 
these four countries separately, there is a summary at the end of this chapter that not 
only summarizes the corporate capital gains taxation for these four countries, but also 
for the remaining European Union countries. The corporate capital gains taxation 
systems of Nordic countries and European Union countries are analyzed based on the 
taxation regulations of the year 2014. In addition, the latest information about the 
possible corporate capital gains taxation renewals for January 1 2015 are shortly 
discussed for those countries, which have reforms being enacted. However, all the 
comparison tables and comparison discussions are done based on the corporate 
taxation models valid in 2014. There is a difference in using source material for the four 
focus countries and for the remaining European Union countries. The four focus 
countries are having diverse source material with references to corporate income tax 
law. The remaining European Union countries are having narrow material with the 
level of corporate income taxation handbook. The summary of this chapter is gathering 
up the different corporate capital gains taxation systems in the European Union and 
comparing those. The appendix of this study represents the corporate capital gains 
taxation models of the remaining European Union countries that are not covered in 
detail in this chapter. The summary of this chapter also includes those remaining 
European Union countries to allow a complete comparison throughout the European 
Union countries.

6.2 Estonia

6.2.1 Overview of corporate income taxation

Estonian income tax system has pioneered with flat income tax rate since 1994. 
Reasons for implementing the flat rate on gross profits has been a high inflation rate, 
easier administration for taxpayers and administrators and a more transparent 
taxation.529 Estonia’s 1994 tax code applied a flat tax rate of 26 percent to businesses, 
personal earnings and capital gains530. There were depreciation allowances up to 4 
percent for equipment and up to 8 percent for buildings. There was a loss carryforward 
possibility over a period of five years. The personal income tax rate was 26 percent. 
When companies paid dividends, they had to pay an additional tax of 26/74 on net 

529 Rahandusministeerium 2014.
530 Funke – Strulik 2003, 8.
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dividends, and shareholders received a dividend tax credit. The effect of this dividend 
credit system was that distributed profits were only taxed at the shareholder’s personal 
rate of income tax, not under a corporation tax. The system worked as if it were an 
imputation system where the rate of imputation was the corporation tax rate.531 A tax 
reform with implementing a tax system with flat rate typically affects many aspects of 
an economy, including revenue collection, tax compliance, administrative costs, 
economic efficiency, investment behavior and productivity, labor supply, and income 
distribution.532

Estonia was the first country in the world to decrease the corporate income tax rate of 
retained earnings to zero, while distributed profits remained taxed at the pre-reform 
level533. The goal of the tax reform 2000 was promotion of business, facilitation the 
development of enterprises and acceleration of economic growth by making additional 
funds available for investment534. Income Tax Act (Tulumaksuseadus) was passed on 
December 15 1999 and went effect on January 2000535. Companies became subject to 
income tax solely with respect to distributions536. In 2008 a tax reform for changing the 
taxation period from a calendar month to calendar year was planned, but the proposal 
for the tax reform was abolished537.

In Estonia, in principle capital gains are regarded as ordinary business income and are 
tax-exempt until a distribution is made. Capital gains tax rate is the same as corporate 
income tax rate.538 Because of postponing corporate income taxation until dividend 
distribution instead of taxation of net profit, capital gains are not either taxed before 
distributing assets outside the company.539 Taxation period is a calendar month. 
Corporate income tax is applied to corporate profits distributed in the tax period. 
Distributed corporate profits include dividends and other profit distributions such as 
liquidation proceeds, payments made on reduction of company’s equity and 
redemption or return of shares, taxable gifts, donations and payments unrelated to 
business. Fringe benefits are taxable at the employer level. Profits cannot be distributed 
if there are losses from previous years.540 Fraud and evasion are minimized in three 
ways with the anti-avoidance rules. Because of the Controlled Foreign Corporations, 
resident companies have to declare and pay tax on the income of off-shore companies 
under their control. Regulations exist to minimize the use of transfer pricing schemes. 
In addition, there is a withholding tax of 21 percent on all payments to off-shore 
companies for services.541

When setting the flat tax rate in 1994, the corporate income tax rate was 26 percent. 
The rate was staying same as such in the tax reform 2000, but corporate income tax 
was started to be levied on the net amount of dividend or other distribution.542 The flat 
tax rate for all distributions was 26/74 on net dividends starting from 2000. The 

531 Funke 2002, 103.
532 Saavedra 8.4.2014.
533 Masso – Meriküll 2011, 81.
534 Lehis – Klauson – Pahapill – Uustalu 2008, 15; Rahandusministeerium 2014.
535 Funke – Strulik 2003, 8.
536 Funke 2001, 6.
537 Lehis – Klauson – Pahapill – Uustalu 2008, 22.
538 Tulumaksuseadus 7. peatükk. See Bernandi – Chandler – Gandullia 2005, 165–166; Endres et al. 2007, 
144; Ernst & Young 2012 (1), 337.
539 Tulumaksuseadus 7. peatükk. See European Tax Handbook 2010, 221–222; Keskitalo 2012.
540 Rahandusministeerium 2014.
541 Lehis – Klauson – Pahapill – Uustalu 2008, 15; Rahandusministeerium 2014.
542 Rahandusministeerium 2014.
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transfer of assets of the permanent establishment to its head office or to other non-
residents is also deemed a distribution. Dividends paid to non-residents were 
additionally liable to withholding tax at the general rate of 26 percent, unless the non-
resident legal entity held at least 25 percent of the share capital of the distributing 
Estonian company. Under the income tax legislation corporate entities are exempt from 
income tax on undistributed profits, regardless of whether these are reinvested or 
merely retained. There are no taxes on corporate income per se, and therefore there is 
no need for depreciation allowances.543 The corporate tax rate started to decrease from 
26 percent from the year 2005 onwards, and in 2014 the rate was 21 percent. There is 
no separate dividend withholding tax. This means that in 2014 the net distributions 
were subject to tax of 21/79.544 Correspondingly, income tax at the rate of 21 percent is 
charged on gross dividends. Thus a company that is not distributing profit is not 
obliged to pay income tax. Taxable expenses are also subject to 21/79 corporate income 
tax. The corporate tax rate is reduced to 20 percent in 2015545.

Capital gains realized by a resident corporate entity (including Estonian permanent 
establishment of a non-resident) are not taxed until the distribution occurs and are 
subject to 21/79 income tax on a monthly basis. There are no thin capitalization 
rules.546 Capital gains remain untaxed when the receiver is an incorporated Estonian 
firm. When the receiver of capital gains is a natural person, the tax rate on capital gains 
is 21 percent.547 Distributed profits and payments taxable on the corporate level are not 
subject to personal income tax on the level of the recipient. Thus, double taxation is 
fully avoided.548

The tax reform of the year 2000 was manifested more clearly in capital structure and 
liquidity and less clearly in investments and productivity. The share of liabilities in total 
assets decreased in Estonia, especially in small companies. The share of cash and 
equivalents in assets, as an indicator of liquidity, increased.549 The main goal for the 
future in Estonia for taxation is shifting tax burden from income and employment to 
consumption and environmental taxes550. The mild taxation was particularly intended 
to attract foreign capital, in competition with other transition economies551. Criticism 
has also arisen from the Estonian corporate income tax system. Increased investment 
rates lead to fewer resources left for consumption, which may lead to transitory welfare 
drop. This may be especially problematic for countries, which are not well integrated 
into world capital markets and that primarily need to finance investment internally. 
The difference in the tax burden for labor and corporations is rather large and creates 
incentives to shift the legal form from self-employment to corporations and to shift 
labor income to capital income in closely held companies. The unified abolition of tax 
on retained earnings leaves little possibilities for policy makers to affect the structure of 
investments, because all retentions of profits are tax-exempt. This type of tax system 
mostly benefits capital intensive production and may distort the structure of the 
economy towards less labor-intensive production. The latter two are mostly related to 
research and development investments and skill-intensive production such as 

543 Funke – Strulik 2003, 9.
544 Rahandusministeerium 2014.
545 Eesti.ee 11.1.2015.
546 Funke – Strulik 2003, 9.
547 Estonian Investment Agency 11.1.2015; Funke 2002, 104.
548 Lehis – Klauson – Pahapill – Uustalu 2008, 15.
549 Masso – Meriküll – Vahter 2011, 40–41.
550 Estonian taxation policies and reform plans 2013.
551 Bernandi – Chandler – Gandullia 2005, 166.
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information technologies.552 Because dividends do not constitute taxable income of 
natural persons, dividends are not included in the aggregate amount of all types of 
taxable income from which personal allowances are deducted. Thus, if a natural person 
does not have any income apart from dividends, he or she cannot use personal 
allowances and deductions.553 Estonian tax system does not have any of the features 
distinctive of tax havens, and domestic and foreign income are treated equally in 
Estonia.554

Starting as of January 1 2015 the Estonian income tax rate applicable to natural 
persons, resident legal persons and non-resident legal persons which have permanent 
establishment in Estonia will be decreased from 21 percent to 20 percent. Tax rate 
change applies on cash basis, that is, the reduced 20 percent rate will apply to any 
income physically received (for individuals) or any taxable expense or distribution 
made (in case of legal persons) in January 2015 or later. In case of legal entities, the 
technical tax rate 21/79 will be replaced by 20/80.555

6.2.2 Tax exemption of corporate capital gains

Estonian corporate income tax does not constitute a tax exemption, rather the taxation 
of profits is postponed until a distribution of profits occurs. Capital gains derived by 
resident companies556 and permanent establishments of non-resident companies are 
tax-exempt until they are distributed. Non-resident companies without a permanent 
establishment located in Estonia are taxed at a rate of 21 (20 in 2015) percent on their 
capital gains derived from Estonian sources.557 Resident companies are legal persons 
that are established pursuant to Estonian law. Permanent establishments are entities, 
through which the business of non-resident companies is carried out in Estonia.558 If a 
resident company is removed from the Estonian commercial register without 
liquidation and its economic activities are ended, the holding of the non-resident 
company is taxed as a capital gain, which is equal to the market value of the holding 
less the acquisition cost. If a permanent establishment remains in Estonia, taxation is 
postponed.559

Capital gains derived from sales of securities and shares by non-residents are exempt 
from tax. If the shares of a company, contractual investment fund or other pool of 
assets are sold by a non-resident company with at least a 10 percent holding and if at 
the time of the sale or at any other time during the two preceding years, real estate and 
buildings directly or indirectly accounted for 50 percent or more of the assets of the 
company, capital gains derived from the sale of the shares are taxable.560

552 Masso – Meriküll 2011, 97–98.
553 Lehis 2004, 256. See Lehis – Klauson – Pahapill – Uustalu 2008, 15.
554 Lehis – Klauson – Pahapill – Uustalu 2008, 15.
555 Deloitte 2014 (3).
556 Tulumaksuseadus 2. peatükk 6 §.
557 Ernst & Young 2012 (1), 338.
558 Rahandusministeerium 2014.
559 Ernst & Young 2014 (2), 391.
560 Ernst & Young 2014 (2), 391. See Rahandusministeerium 2014.
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6.3 Germany

6.3.1 Overview of corporate income taxation

Income taxation comprises two separate regimes in Germany. Tax law applicable for 
individuals is set out in the Income Tax Act (Einkommensteuergesetz) and that 
applicable for certain companies (corporate entities) is set out in the Corporate Tax Act 
(Körperschaftsteuergesetz). However, the company tax rules for calculating the tax base 
are cross-referenced to the individual income tax rules. Therefore, depending on the 
form of a business, the tax on business income is determined either under the 
(individual) income tax law, for example, in respect of partnerships and their partners, 
or the corporate income tax law, for example, in respect of limited liability companies 
(GmbH). In addition to corporate income tax, German companies pay a solidarity 
surcharge and trade tax as business tax items.561 Realized capital gains are treated as 
ordinary income, unless these are capital gains from the disposal of participations or 
securities. The normal corporate income tax rate of 15 percent is applied. Capital gains 
and losses are calculated as the difference between sales price and the book value of the 
asset. The gain is reduced and the loss increased by the costs related to the sale.562

Rollover relief is granted if gains derived from disposals of real estate are reinvested in 
real estate within the following four years and if certain other conditions are met563.

Starting from the year 2001 the corporate tax rate for distributed and non-distributed 
profits was 25 percent except the year 2003, in which the rate was 26.5 percent. At that 
time the rate was lowest of the industrialized countries. Before the change of the 
corporate tax rate in the beginning of the year 2001, the retained earnings were taxed at 
the rate of 40 percent, whereas the distributed profits were taxed at the rate of 30 
percent.564 Major industrial countries, including Germany, have been following the 
mainstream of cutting corporate tax rates and broadening the tax base. In the 
beginning of the year 2008 the corporate tax rate was reduced to 15 percent. 

Germany has applied participation exemption for capital gains realized by a German 
corporation on the sale of shares of a German subsidiary starting from 2002565. Earlier 
this tax exemption was only applicable to the sale of shares of a non-German 
subsidiary. The rule for participation exemption was part of the Tax Reduction Act 
adopted on October 23 2000, of which impact was scattered into the years 2001–2005 
and passed the upper House of German parliament on December 1 2000. On August 15 
2001 the Further Tax Development Act with additional changes to corporate income 
taxation was implemented.566 Participation exemption is applicable to foreign 
permanent establishments located in Germany. A foreign company, which is having the 
permanent establishment in Germany, can be located also in countries outside the 
European Union.567

561 Bröckel 2008; Income Tax Reform Discussion in Germany.
562 Endres et al. 2007, 146.
563 Ernst & Young 2014 (2), 475.
564 Jones Day 2002.
565 German Tax and Business Law 2005, 3005.
566 BGBl 2000, 1433; BGBl I 2001, 3858; Bundestag Drucksache Nr. 14/6882; Gesetz zur Fortentwicklung 
des Unternehmenssteuerrechts (Unternehmensteuerfort-entwicklungsgesetz – UntStFG) vom 25.12.2001; 
Steuergesetz vom 23.10.2001. See Bundesministerium der Finanzen 28.4.2003; Keen 2002; Keskitalo 
2012, 331; Jones Day 2002; Tikka 2000, 3–4.
567 § 8b Abs. 1 KStG. See Bundesminiterium der Finanzen 28.4.2003, 3–5; Keskitalo 2012, 332.



111

Tax exemption of share ownerships was expected to help to dissolve ownership 
structures and big ownership shares for example owned by institutional investors, 
boost the market for acquisitions and competitiveness, increase market efficiency and 
investment possibilities for new investors and decrease the centralization of ownerships 
in Germany.568 It was also targeted to prohibit provisions that are designed to 
encourage particular non-tax-related behavior569. The reform was however not 
expected to unambiguously increase investments and Germany’s attractiveness as a 
business location. The reform was even expected to increase the capital cost of small 
and medium-sized companies, but for family companies the capital cost was expected 
to become lower.570 Later it has been seen that the reform did not fully reach its goal, 
because it did not fully foster investments into tangible assets and increase 
employment. Instead, companies were too much willing to invest the additional money 
received because of the lower tax burden to financial assets. A change to a capital-
market based system did not take place regardless of the changes in the corporate 
governance models. These post-reform findings have indicated the importance of the 
tax policy research in addition to the tax policy itself.571 The tax reform did not either 
lead into the desirable neutral taxation of different company types. Non-corporations 
are taxed stricter at high income levels than corporations.572

Overall the Tax Reform 2001 meant abandoning the imputation system and replacing 
that with a classical system with a uniform tax rate. In the imputation system 
distributed corporate profits in the form of dividends were taxed at the same rate as 
retained profits and dividends were taxed at the shareholder’s personal income tax rate 
with an allowance for the tax paid at the corporate rate. Double taxation of dividends 
was ruled out by crediting the domestic corporate income tax falling on dividend 
income against the tax liability, both for the corporate and personal income tax. After 
the tax reform the double taxation was avoided by tax exemption both for dividends 
from domestic corporations and from abroad. The personal income tax base started to 
include only one half of the dividend income received. This taxation model was labeled 
as the half-income taxation procedure.573

Income tax can be designed either as a synthetic, comprehensive income tax or as an 
analytic, schedular income tax. In the comprehensive income taxation, a single tax rate 
schedule is applied to a taxpayer's accumulated total income whereas in schedular 
income taxation, separate rates are applied to schedules consisting of different 
categories of income. Germany has been following comprehensive income taxation as 
well as other advanced countries. Comprehensive income has been favored as the best 
economic indicator of ability-to-pay, ensuring horizontal equity.574 In 2003 discussion 
started in Germany about the possibility to launch a dual income tax system, a 
schedular tax system, as a consequence of the recent trend in Nordic countries. The 
proposal was made by the German Council of Economic Advisors. Under a dual income 

568 Lane 2004; Keen 2002, 605, 613, 617; Weber 2009, 57, 65.
569 Tipke 2003, 612; Lang 2001, 49, 73. See Income Tax Reform Discussion in Germany.
570 Kari – Kröger – With 2002.
571 Becker – Fuest – Hemmelgarn 2006, 24; Hackethal – Schmidt – Tyrell 2005; Weber 2005, 10–11.
572 Kari – Kröger – With 2002.
573 Bach 2012, 16, 95–96.
574 Burns – Krever 1998, 495–496; Eggert – Genser 2005, 41; Kessler – Eicke 2007b, 837. See Income Tax 
Reform Discussion in Germany.
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tax system, all capital gains and other corporate profits are taxed at a, generally lower, 
proportional rate, whilst employment income is taxed progressively.575

The dual income taxation model was not deployed in Germany, but the half-income 
procedure of personal income taxation was discarded in the Tax Reform 2008, when a 
final withholding taxation of capital income has been introduced with a flat rate of 25 
percent regardless of the shareholder’s individual tax rate depending from taxable 
income.576 At the same time this meant that capital income tax was excluded from the 
comprehensive income tax tariff, and since then it was taxed at a lower final 
withholding tax rate.577 The Tax Reform 2008 did not have an effect to the rules of 
corporate capital gains taxation as such except the change in the corporate tax rate and 
the withholding tax set to capital gains on investor level. The main targets of the tax 
reform was to increase Germany's standing as an investment location and to counteract 
the tax shifting activities by multinational enterprises. Even though the tax reform led 
into a significant reduction of the tax burden of companies, the reform was followed up 
with quite a poor growth impact. This was explained by the inclusion of capital gains 
into the withholding tax on capital income, which was causing a major rise in the 
corporate tax burden at the investor level.578 For the German Annual Tax Act 2013 
there were two proposals related to corporate capital gains taxation, but those 
proposals were not included into the final Act. The purpose of the first proposal was to 
switch to full taxation of income from portfolio investments for corporate shareholders. 
The purpose of the second proposal was to introduce capital gain exemption for certain 
financial enterprise entities.579

6.3.2 Tax exemption of corporate capital gains

Capital gains on ownership rights in companies are not included into taxable income. 
In principle, capital gains from the sale of shares of resident and non-resident 
companies are fully exempt regardless of the level of shareholding, length of the 
holding period or number of voting rights. There is no requirement for minimum 
taxation level in the state of residence.580 Proposal was made to include into the law the 
requirement for the minimum holding period of 12 months, but that was abolished 
from the final law.581 The possibilities for application of the participation exemption 
increases Germany’s attractiveness for a country for situating holding companies582.

Capital losses are not deductible, if the underlying gain of the transaction would have 
been tax-exempt. Capital losses from sales of shares or write-offs on shares are not 
deductible. This is because of the symmetry principle of taxation.583 Expenses related to 
acquiring tax-exempt income can be deductible when certain conditions are met. This 
has led into the provision that 5 percent of the tax-exempt capital gain is taxable 
income.584 5 percent of the capital gain are handled as non-deductible expenses and 

575 Eggert – Genser 2005, 41: Radulescu – Stimmelmayr 2005, 1, 3–4; Spengel – Wiegard 2004, 15–22; 
Sinn, 2007.
576 Bach 2012, 16, 95–96.
577 Jenderny 2013, 1.
578 Brunsbach – Eckstein – Teunissen 2008, 1; Kessler – Eicke 2007a, 1135; Stimmelmayr 2011, 1, 5, 19.
579 Ernst & Young 2012, International Tax Alert, 1.
580 § 8 Abs. KStG. See Endres et al. 2007, 146; Keskitalo 2012, 332.
581 Keskitalo 2012, 332. See Steuersenkungsgesetz 23.10.2001.
582 Kessler – Eicke 2008, 690. See Keskitalo 2012, 332.
583 Keskitalo 2012, 333. See Ernst & Young 2012 (1), 414.
584 § 8b Abs. 3 KStG. See Keskitalo 2012, 333.
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must be decreased by the taxable income. Only 95 percent of the capital gain is tax-
exempt.585 The limit of 5 percent origins from the assumption that this amount of 
expense is estimated to be caused to a parent company out of the amount of the capital 
gain and therefore out of the tax-exempt income. Thus, 5 percent of the capital gain is 
taxable income.586 Normally the expenses themselves mentioned here are however 
deductible, but the real amount of expenses, which are directly related to exempt 
income, does not determine because the lump sum of 5 percent587.

Tainted shares are treated exceptional in regard of tax exemption. To the extent that 
the capital gain is regarded to a former write-off (before the year 2002 a write-off at the 
lower going-concern value was possible), the exemption is rejected and the 
corresponding part of the gain is regarded as taxable income in case the minimum 
holding period requirement has not been met. The same applies if the shares have been 
received in exchange for the contribution of a business and if this contribution 
benefited from tax relief provisions. The same is applied to capital gains realized from 
the capital decrease or the liquidation of the company.588 The required minimum 
holding period is 7 years589. The target is to prevent tax benefits that could be reached 
with different series of actions. Capital gain on shares is still taxable after the minimum 
holding period of 7 years, if the shares of a subsidiary have been earlier written off in 
taxation or booked in a lower value than the actual value. For tainted shares capital 
losses cannot be deducted during the 7 years of holding period. Because of this taxation 
is asymmetric for the capital gains and losses on tainted shares.590

Capital gains on quoted shares received by banks or financial institutions are taxable 
income591. Refusal of applying the tax exemption rules is due to the exception included 
into the tax exemption rules regarding the short-term ownership or the ownership with 
a trading purpose of banks and financial services companies. Exceptional regulation 
regarding the capital gains on quoted shares is also applicable to taxation of other 
taxpayers. The crucial factor is that to which asset item the shares have been originally 
classified.592 Short-term investments of a holding company or an investment company 
outside the banking or finance sector can be considered as fully taxable income in some 
cases.593

585 Endres et al. 2007, 146.
586 § 8b Abs. 3 KStG. See Keskitalo 2012, 332–333; Link 2008, 310; Tipke/Lang 2010, 441; Vanistendael 
2008, 60. 
587 Keskitalo 2012, 333.
588 § 21 Abs. 2 Satz 1 Nr. 1 UmwStG; § 21 Abs. 2 Satz 1 Nr. 2 UmwStG. See Endres et al. 2007, 146; 
Keskitalo 2012, 333.
589 § 8b Abs. 4 Satz 1 Nr. 1 KStG. See Bundesministerium der Finanzen 28.4.2003, 9–14; Keskitalo 2012, 
333.
590 Keskitalo 2012, 333.
591 § 8b Abs. 1 bis 6 KStG; § 8b Abs. 1 bis 7 KStG. See Bundesministerium der Finanzen 28.4.2003, 15–16; 
Keskitalo 2012, 333. 
592 BFH 12.10.2011; I R 4/11. See Keskitalo 2012, 333.
593 BFH 12.10.2011; I R 4/11. See Keskitalo 2012, 333; Tipke/Lang 2010; 442.
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6.4 Netherlands

6.4.1 Overview of corporate income taxation

Capital gains are taxable at the general corporate income tax rate of 25 percent. Capital 
losses reduce the taxable profit, at the general corporate income tax rate. The capital 
gain or loss is calculated as the difference between sales price and the book value of the 
asset. With respect to inter-company sales, the sales price is adjusted for tax purposes, 
if the price does not meet the arm’s length principle.594 Costs that are related to the sale 
of the asset reduce the capital gain and increase the capital loss, which means that costs 
are normally deductible in taxation. Exception are costs that are related to acquiring or 
selling the share that is in the scope of participation exemption.595

The principle of separation has been applied in the corporate income taxation in 
Netherlands, which means that each company is separately tax-liable on its income. 
Income is therefore taxed separately in the taxation of the company regardless of the
dependency relationship of the company to the parent company, possible transfer of 
the income to further levels in the ownership structure or possible leaving of the 
income to the company. Both the company with profit and the shareholder are liable 
for taxation. This adverse double taxation effect in the classical system has been 
mitigated for example with the participation exemption rule in the corporate tax law of 
1969.596 The main target of the participation exemption in Netherlands is to remove 
corporate chain taxation. The company structure with many vertical layers should not 
lead into an increased tax burden for the company. Therefore participation exemption 
has been considered to boost neutrality by making tax-neutral corporate restructurings 
possible.597

Netherlands was first time adopting the participation exemption – tax exemption of the 
alienation of shares of the defined ownership share – already in the year 1883. The 
basis of the current participation exemption regulation was created in the year 1969.598

After that the rules have been changed in the tax reform in 2007 and 2010. Netherlands 
has been competitive in tax competition. Such an intensive tax competition could have 
even been deemed harmful.599 The tax rate of holding companies has been beneficial, 
corporate capital gains have been years tax-exempt, and the state has had several 
favorable tax treaties. Many subsidiaries of international group companies, as well as 
those of Finnish group companies, have been located to Netherlands.600 The tax reform
of the beginning of the year 2007 was including for international group companies 
beneficial rules, which were related to taxation of income on intra-group items from 
financing activities and on immaterial rights601. Corporate income tax rules in 
Netherlands are detailed, and tax arbitrage arrangements have been taken into 
consideration. The rules also focus on practical corporate restructurings.602

594 Endres et al. 2007, 151.
595 Keskitalo 2012, 225. See Endres et al. 2007, 151; van der Vegt 2008, 367.
596 Keskitalo 2012, 334–335. See van der Vegt 2008, 366–367.
597 van der Vegt 2008, 368. See Keskitalo 2012, 335.
598 Art. 13 Wet op de vennootschapsbelasting. See Keskitalo 2012, 334; Lambooij – Peelen 2006, 335; Snel 
2010, 162–164.
599 Keskitalo 2012, 334; Tikka 2000, 1–2. 
600 Keskitalo 2012, 334. See Ali-Yrkkö – Ylä-Anttila 2002, 9.
601 Art. 13 Wet op de vennootschapsbelasting. See Forsberg 2007, 29–31; Keskitalo 2012, 334.
602 Keskitalo 2012, 341.
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6.4.2 Tax exemption of corporate capital gains

Capital gains from the disposal of shares are exempt from the corporate income tax if 
the shareholding constitutes a participation to which the participation exemption 
applies. Earnings from shares that constitute a qualifying participation are tax-exempt. 
Participation exemption has been tied to significant share ownerships. In order to 
qualify for the participation exemption, the following conditions have to be met:

1) The taxpayer owns at least 5 percent of the company’s nominal paid-in capital 
(under certain conditions at least 5 percent of the voting rights for companies which 
are resident of other EU member states).

2) The company has a capital that is divided into shares.

3) The taxpayer does not hold shares as inventory.603

Participation exemption is applicable only if the object of the ownership is a subsidiary. 
Such owned company, in which the owner company owns minimum five percent of the 
share capital of the company and the capital is based on shares, is deemed a subsidiary. 
Also a five percent ownership share in a fund or certain forms of a partnership is 
deemed a subsidiary. An ownership less than five percent can be considered as a 
subsidiary investment in case a company of the related parties of the owner company 
owns minimum five percent of the object company, minimum five percent of the object 
company has been owned at some point of time during the last three years or the owner 
company is having an ownership in a related company. The requirement for the 
relationship is the one third. Also a membership in a cooperative is deemed a 
subsidiary investment, and for that there is not a minimum ownership requirement.604

There are two additional requirements to the application of the participation exemption 
rule regarding the limit of five percent. The fulfillment of those additional requirements 
are notified by testing the wealth and the level of taxation of the object company, and at 
least either of the tests needs to be fulfilled. The wealth requirement of the participation 
exemption means that participation exemption is not applied when more than half of 
the wealth of the subsidiary is composed of the share ownerships of less than five 
percent, or the main purpose of the activities of the subsidiary together with its owned 
companies is to operate as a financial company for the group. The limit of five percent 
in the ownership share of the parent company has been considered such a level that the 
ownership is not in principle a passive portfolio investment in its nature.605

Participation exemption is not applied to such object companies that are classified as 
portfolio investment funds from the corporate income taxation point of view. The 
company, of which the assets either directly or indirectly compose of free portfolio 
investments, is considered as a portfolio investment company, and participation 
exemption is not applied if the level of taxation is not adequate. Free portfolio 
investments are investments that are not necessary for carrying out business of the 
company.606 Participation exemption is applied to a subsidiary only if the activities of 

603 Art. 13 Wet op de vennootschapsbelasting. See Endres et al. 2007, 152; Forsberg 2007, 32; van der Geld 
– Kleemans 2001; Hofland – Jakobsen 2001; Honkavaara T 2006, 2; Keskitalo 2012, 334; Kukkonen 
2004, 56; van der Vegt 2008, 368–369.
604 Art. 13(2–5) and (14) Wet op de vennootschapsbelasting. See Keskitalo 2012, 338.
605 Art. 13(10–11) and (12) Wet op de vennootschapsbelasting. See Keskitalo 2012, 338–339; Snel 2010, 
165; van der Vegt 2008, 368.
606 Art. 13(10), art. 13(11), art. 12 Wet op de vennootschapsbelasting. See Keskitalo 2012, 336; van der Vegt 
2008, 370.
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the subsidiary deemed a continuum for those of the parent company. This continuum 
has not been seen to exist in a situation, in which the subsidiary owned by the parent 
company is considered as a passive portfolio investment.607 A subsidiary is deemed a 
passive investment, if the purpose of the taxpayer is to get such a return on investment 
that can be compared to such yield that the owner could gain with the help of active 
investment management608. Participation exemption is applied, however, to such 
ownership shares that include real estate ownerships, if the participation exemption 
requirements are fulfilled (leasing as an active business activity)609.

The requirement of the taxation level means that participation exemption is not applied 
to such object companies that are classified as portfolio investment companies and of 
which the level of taxation is not high enough from Dutch taxation perspective.610

Before the tax reform of 2010 the measure for the level of taxation was more exactly 
defined. The requirement was that the effective tax rate of ten percent was defined from 
the Dutch legislation point of view.611 Exceptions in tax base such as tax rebates or 
dividend deductions may cause the tax system deemed a non-realistic tax burden. A 
non-realistic tax burden may also occur if taxation is postponed until the profits are 
delivered to owners or if the participation exemption applied in the country is much 
wider than that applied in Netherlands.612 Intragroup receivables are in principle 
included in passive assets. They are not, however, deemed passive when they are used 
by an active investment company of the group or when they have been financed up to 
90 percent or more with a debt received from an group-external or they are under a 
realistic tax burden in taxation from Dutch taxation perspective.613

If the shares are held in a non-resident company, the following additional conditions 
have to be met:

1) The company is subject to tax in its country of residence.

2) The shares are not held as a portfolio investment.614

The latter one origins from the tax reform 2010, in which the evaluation of the 
application of the participation exemption started to include the analysis of the 
business reasoning of the ownership of the parent company in the subsidiary (purpose 
requirement). Participation exemption is not applied to passive investments, and this is 
analyzed based on the aim of the owner company regarding its ownership in the foreign 
subsidiary or associated company. This is the same requirement that has been also 
applied in taxation before the tax reform 2007. The tax reform 2010 meant that in case 
the purpose requirement was not met but either the wealth or taxation level 
requirement was met, participation exemption is applied.615 In case there are several 
investment purposes, the main purpose is the crucial one. Top holding companies 
carrying out active owner activity or intermediate holding companies owning a 

607 Van der Vegt 2008, 368. Keskitalo 2012, 335–336.
608 Art. 13(9) and (10) Wet op de vennootschapsbelasting. See Keskitalo 2012, 338; Snel 2010, 164–165.
609 Art. 13(10) and art. 13(13) Wet op de vennootschapsbelasting. See Keskitalo 2012, 336.
610 Art. 13(8) and art. 13(9) Wet op de vennootschapsbelasting. See Keskitalo 2012, 336.
611 Art. 13 Wet op de vennootschapsbelasting. See Keskitalo 2012, 336, 339; Snel 2010; van der Vegt 2008, 
410–412.
612 Art. 13 Wet op de vennootschapsbelasting. See Keskitalo 2012, 339; Snel 2010, 165–167.
613 Keskitalo 2012, 340.
614 Endres et al. 2007, 152.
615 Art. 13 Wet op de vennootschapsbelasting. See Forsberg 2007, 32–33; Keskitalo 2012, 337–338.
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subsidiary with active business are not deemed passive investments.616 The financial 
operations of the group in analyzing the passiveness of the investment are also covering 
leasing of machinery and equipment, holding intangible assets and other 
corresponding financial activity. The activity of a subsidiary and that companies owned 
either directly or indirectly by the subsidiary is taken into consideration as well as the 
financial statements information.617

6.5 United Kingdom

6.5.1 Overview of corporate income taxation

The United Kingdom corporate tax system taxes UK-resident companies (those with 
UK headquarters) on their global profits (with a credit for tax paid on profits generated 
abroad), and taxes non-UK resident companies on their profits generated in the United 
Kingdom. Corporate income tax is charged on income from trading, investment and 
capital gains, less specific deductions. The system allows interest payments to be
deducted from taxable profits and can be characterized as taxing the full return to 
equity, rather than the full return to all capital investment. Therefore, the UK tax 
system comprises a combination of residence-based and source-based systems.618

Capital gains on chargeable assets are taxed at the normal corporate income tax rate of 
23 percent. In the corporate taxation of United Kingdom, the capital gain is usually the 
excess of the sales proceeds over the original cost plus any subsequent qualifying 
capital expenditure on the chargeable asset disposed of. If chargeable assets acquired 
before March 31 1982 are disposed of, only the portion of the gain after that date is 
usually taxable. An allowance is available for inflation, and the amount of the reduction 
is based on the increase in the retail price index. This indexation allowance may only be 
used to eliminate the gain, not to create an allowable loss.619

After 1997 taxation of company profits changed significantly. United Kingdom’s 1997 
and 1999 reforms focused on the shareholder dividend credit under the imputation 
system.620 The way in which dividend income was taxed changed: dividend tax credits, 
a deduction from income tax given to reflect the corporation tax already paid on the 
profits being distributed, ceased to be payable to certain shareholders (notably pension 
funds) that were already exempt from income tax. In 1999 this was followed with a 
reform of the payments system for corporation tax. In its first five years of the tax 
reform 1997 the main corporation tax rate was cut from 33 percent to 30 percent and 
the small companies’ (those with profits below a particular threshold) rate from 24 
percent to 19 percent.621

In April 2000, a tax credit for research and development was introduced. At the same 
time, a 10 percent lower rate was introduced for companies with less than 10000 
pounds of taxable profits, and this lower rate was cut to zero in April 2002 (tax 
exemption). In April 2004, the zero rate was abolished for distributed profits, removing 
much of the tax advantage but at a cost of greater complexity. In December 2005, the 

616 Art. 13(9) and (10) Wet op de vennootschapsbelasting. See Keskitalo 2012, 338; Snel 2010, 164–165.
617 Art. 13 Wet op de vennootschapsbelasting. See Keskitalo 2012, 339; Snel 2010, 165–167.
618 Auerbach – Devereux – Simpson 2008, 8.
619 Ernst & Young 2014 (2), 1433–1434.
620 Bank 2013, 1314.
621 Adam – Browne – Heady 18.4.2014, 24.
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zero rate was abolished for retained profits as well. This took the UK corporate income 
taxation back to where it was before April 2000, with the standard small companies’ 
rate applying to all firms with profits up to 300000 pounds, regardless of whether the 
profits are paid out as dividends or retained by the firm.622 Starting from the beginning 
of 2008 the main rate was cut further to 28 percent, and capital allowances were 
reduced for most plant and machinery from 25 percent to 20 percent. At the same time 
a deviation from the previous trend was done by announcing that the small companies’ 
rate would rise in stages from 19 percent to 22 percent and that the first 50000 pounds 
per year of investment in plant and machinery would be immediately deductible from 
profits.623

The tax reform of the year 2010 introducing the tax exemption for capital gains on 
substantial shareholding for trading companies aimed to the following targets: 
economic efficiency, consistency, transparency and fairness. With the help of economic 
efficiency the aim was to increase the tax base rather than to damage increases in tax 
rates. The tax system would become attractive for investors, businesses and individuals,
who in a mobile global economy could often choose to locate wherever they wish. The 
target of consistency aimed for income from different sources to be taxed in an 
equivalent way. Transparency was set up to get taxation rid of the political whim. 
Fairness targeted to reach an even-handed way of applying taxes.624 The main 
corporation tax rate has been changing annually in 2011–2013 being 26 percent in 
2011, 24 percent in 2012 and 23 percent in 2013 and 2014.625

2020 Tax Commission has proposed significant income changes for the future. To 
create the conditions for stronger economic growth and more jobs, while treating 
taxpayers fairly, the taxes should be reformed to make them lower, simpler and more 
transparent. For achieving this, the 2020 Tax Commission recommends the Single 
Income Tax that taxes streams of income once. Regarding business taxes, the reform 
proposal says that taxes on capital and labor income disguised as business taxes should 
be abolished, and replaced with a tax on distributed income.626 The reform proposal 
encourages for abolishing corporation tax and capital gains tax and replacing them with 
a single tax on capital income – dividends, interest and rent – at a rate of 30 percent. 
Rather than entirely abolishing tax collection at the corporate level and leaving it up to 
individuals to declare their dividend, interest and earnings income individually, the 
2020 Tax Commission proposes to levy the tax at the corporate level. Companies would 
pay tax on their net returns to capital.627 Capital gains tax is a double tax. If a 
company’s profits increase, they currently get taxed twice: once by corporation tax as 
profits (and often by personal income tax when it is paid out in dividends too). Then 
the profits again are taxed because the rise in profits increases expected dividends, 
immediately or in the future, and thereby increases the price of the shares (producing a 
capital gain). Therefore 2020 Tax Commission proposes that capital gains tax would be 
abolished.628

622 Adam – Browne – Heady 18.4.2014, 26–27.
623 Adam – Browne – Heady 18.4.2014, 24.
624 Bassett – Haldenby – Nolan – Parsons 2010, 5.
625 Tax Foundation OECD 18.4.2014.
626 The TaxPayers’ Alliance 2012, 3, 232.
627 The TaxPayers’ Alliance 2012, 270.
628 The TaxPayers’ Alliance 2012, 292.
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6.5.2 Tax exemption of corporate capital gains

The main rule in United Kingdom’s corporate capital gains taxation is that corporate 
capital gains are taxable income. However, there is a special rule for exempting 
substantial shareholdings, and that is giving space for tax planning. The scope of 
application of tax exemption rules are much narrower than for example in 
Netherlands.629 The following conditions must be met for tax exemption:

the requirement of the substantial shareholding

the conditions related to the investing company or group (owner)

the conditions related to the investee company or sub-group (object)

Both the investing and investee company must be a trading company, group or 
subgroup for 12 months before the disposal and immediately afterwards.630 Corporate 
capital gains tax exemption is applicable for a substantial shareholding, and there are 
requirements for both the owner and object companies. Business requirement is tied up 
to both companies.631 The substantial shareholding exemption broadly exempts from 
the tax any capital gain on disposals made by trading companies or groups (subject) 
with substantial shareholdings (more than 10 percent) in other trading companies or 
groups (object). For the object company the tax exemption conditions are met also for a 
foreign company. The object company can be a trading company, a holding of a trading 
company or a holding company of a trading subgroup.632 The shareholding should have 
been owned minimum one year. The subject company fulfilling the conditions for tax 
exemption must carry out significant trading activities with more than 20 percent 
activity level. Trading business is having a more restricted scope than normal business, 
for example it is not including investment activities. The trading company fulfilling the 
conditions cannot be a member in a group of companies or in a qualifying group.633 Tax 
exemption of substantial shareholdings, an attractive corporation tax rate and existence 
of several reorganization reliefs permitting groups to be demerged tax-exempt has 
made United Kingdom an attractive location a headquarters or a holding company.634

Gains on the sale of shares in a subsidiary in the United Kingdom by the foreign non-
resident parent company are tax-exempt. Gains on the sale of assets situated in and 
used in a trade carried on by a permanent establishment in the United Kingdom are 
subject to tax. If the sales proceeds are reinvested, special provisions permit the 
deferral of the capital gains charge in qualifying business assets. Capital losses can be 
offset against capital gains of the same accounting period or carried forward 
indefinitely, but may not be carried back. Capital losses may either not be used to 
reduce trading profits.635

629 Keskitalo 2012, 348.
630 Ernst & Young 2012 (1), 1235.
631 Art. 6(1) Income and Corporation Tax Act. See Ault – Arnold 2010, 360–361; Eicke 2009, 215–216; 
European Tax Handbook 2010, 906; Keskitalo 2012, 348.
632 Art. 6(1) Income and Corporation Tax Act. See European Tax Handbook 2010, 906; Keskitalo 2012, 
348–349.
633 Keskitalo 2012, 348. See Ernst & Young 2012 (1), 1235.
634 HM Government 2013, 10.
635 Ernst & Young 2014 (2), 1434–1435.
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6.6 Summary and conclusions of this chapter

As stated in the introduction of this chapter, this chapter is investigating corporate 
capital gains taxation in the European Union countries except for those member states 
that are part of Nordic countries and were already investigated in the previous chapter. 
Also as stated in the introduction, even though this chapter more thoroughly focuses on 
corporate capital gains taxation in four countries (Estonia, Germany, Netherlands and 
United Kingdom), here comparison is made between all other European Union 
countries as well except those being in Nordic countries. The purpose of the summary is 
to find out the common features in the corporate capital gains taxation. For the four 
countries that were in a more deep look in this chapter, also special features for the 
corporate capital gains taxation system of each country is highlighted.

In all European countries the starting point for corporate capital gains taxation is 
applying the corporate income tax rate. However, there is still significant variation in 
the corporate income – and thus also corporate capital gains – tax rate. There is only a 
view European Union countries, in which there is no tax-exempt corporate capital gains 
treatment (Croatia, Greece, Slovakia). When tax exemption is applied, most often 
disposal of shares is considered not to be subject to tax. For future purposes, European 
Union tax specialists could focus on searching for ways to harmonize tax rates and tax 
exemption rules. That would be important to avoid entrepreneurship to flow to tax-
favorable countries only and thus decreasing the economic activity from the remaining 
countries. Capital gains taxation may have a significant role in affecting the 
entrepreneurial activity all around the European Union.

The below table summarizes the main different tax exemption principles for corporate 
capital gains on high level. A more detailed discussion follows after this table.

Table 2 Summary of capital gains tax exemption systems in the European Union

Austria

Bulgaria

Czech 
Republic

Germany

Ireland

Latvia

Lithuania

Luxembourg

Malta

Netherlands

Romania

United 

Belgium

France

Italy

Slovenia

Cyprus

Estonia

Hungary

Spain

Portugal Poland Croatia

Greece

Slovakia
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Kingdom

Capital 
gains tax 
exemption

Full
exemption 
on capital 
gains on 
shares

Partial 
exemption 
on capital 
gains on 
shares

Full
exemption 
of capital 
gains on 
some 
other 
assets in 
addition 
to shares

Partial 
exemption 
on capital 
gains on 
shares 
and some 
other 
assets in 
addition 
to shares

Full
exemption 
on capital 
gains on 
other 
assets 
than 
shares

No 
corporate 
capital 
gains tax 
exemption

For the full exemption of corporate capital gains on shares countries have set up 
different conditions that should be fulfilled to meet tax exemption. First, tax exemption 
can be applied for shares in companies that are meeting certain location or treaty 
criteria (Austria, Bulgaria, Cyprus, Czech Republic, Ireland, Italy, Lithuania, 
Luxembourg, Malta, Netherlands, Poland, Romania, Spain). Second, there has also 
been countries applying that only to listed shares (Bulgaria). Third, some countries are 
applying a minimum holding period requirement, which means that the shares should 
have been owned at least that minimum period of time before the alienation in order 
for the shares to be tax-exempt and a minimum participation can be applied, which is 
meaning that only the capital gains related to the alienations of shares that cover in 
percentages the needed share of the object’s shares (Austria, Belgium, Czech Republic, 
Ireland, Lithuania, Luxembourg, Romania). Fourth, a country may set a minimum 
ownership share of the paid-in capital (Netherlands). Fifth, a country can define that 
the alienation event of shares is limited to the type of transfer and to shares is a 
subsidiary (Czech Republic). Sixth, a provision may exist for the investee company so 
that it must be a certain company type (Ireland, Luxembourg). Seventh, tax exemption 
is applied to the alienation of shares meeting the required ownership share without a 
requirement for a minimum holding period (United Kingdom). United Kingdom is also 
having provisions for type of company for the subject and the object company, and for 
the domicile.

Partial exemption of corporate capital gains on shares has been implemented in the
European Union countries in different ways. One method has been to set up a 
decreased tax rate for corporate capital gains, which means that the corporate capital 
gains tax rate is lower than that for other business income. This method has been 
applied by Belgium and France. In addition to applying a lower rate to the capital gains 
on shares of qualifying participations, France is requiring a minimum holding period of 
two years. Another method has been to set up a partial taxation to capital gains. This 
has been implemented a percentage limit, with the help of which a small share of the 
capital gains has become taxable. This method has been applied by Italy and Slovenia. 
Italy is requiring a minimum holding period, long-term investment and investee 
subsidiary to have business activity. Slovenia is requiring a venture capital type of 
company from the investee company.

Some European Union countries are applying full tax exemption of capital gains on 
some other assets in addition to shares. Cyprus is including listed titles (bonds, shares, 
debentures, founders’ shares, other securities) into the scope. Bulgaria is having a 
provision to the tax exemption of capital gains on shares that the shares must be listed. 
Estonia is including the capital gains on the alienation of securities in addition to the 
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shares into the scope of tax exemption. Hungary is applying tax exemption of corporate 
capital gains on reported shares and reported intangibles. In addition, a minimum 
holding period is applied, and for reported shares a holding must cover a certain 
percentage limit of the registered shares. In Spain capital gains on movable property, 
including shares, are tax-exempt if certain conditions related to the minimum 
ownership share, location of the owner company and type of the investee company have 
been met.

There are certain provisions for the principle of partial exemption on capital gains on 
shares and some other assets in addition to shares. Portugal is exempting 50 percent of 
the capital gains on fixed assets. Capital gains on shareholdings are fully exempt. In 
addition, there are provisions for minimum holding period and share, and target of the 
reinvestment of the capital gain received. Poland is applying full exemption on capital 
gains on other assets than shares. This is applicable to alienations done by non-resident 
companies from sales and other disposals of state bonds issued on foreign markets.

There are a couple of features that are worth of mentioning in the four countries that 
were investigated more thoroughly in this chapter. What is special in Estonia, the basic 
principle is that corporate capital gains are taxed in distributions. And, for 
distributions, the tax is levied on net distributions. Therefore, there is not a normal tax 
exemption system in use. Corporate capital gains are tax-exempt until they are 
distributed. Estonian corporate income tax does not constitute a tax exemption, rather 
the taxation of profits is postponed until a distribution of profits occurs. This applies 
for capital gains derived by resident companies and permanent establishments of non-
resident companies, which means that capital gains are tax-exempt until they are 
distributed. Capital gains derived from sales of securities and shares by non-residents 
are exempt from tax. What is also interesting is that the taxation period is a calendar 
month. Distributed profits and payments taxable on the corporate level are not subject 
to personal income tax on the level of the recipient. Thus, double taxation is fully 
avoided. Estonia has pioneered in many ways in the principles of corporate capital 
gains taxation: flat tax rate, taxation not before than in distribution, different taxation 
resident and non-resident companies and no double taxation. Therefore, Estonia’s 
corporate income taxation has raised a lot of discussions. However, regardless of the 
valuable features that Estonian corporate capital gains taxation system has reached, the 
positive impacts have not been reached as well as expected in advance what comes to 
investments and productivity. The tax reform of the year 2000 was manifested more 
clearly in capital structure and liquidity.

Germany is not having anything specific compared to Estonia in its corporate capital 
gains taxation rules. Germany has applied participation exemption for capital gains 
realized by a German corporation on the sale of shares of a German subsidiary starting 
from 2002. Participation exemption is applicable to foreign permanent establishments 
located in Germany. After the Tax Reform 2001 double taxation was avoided by tax 
exemption both for dividends from domestic corporations and from abroad. The 
personal income tax base started to include only one half of the dividend income 
received. Compared with many other European Union countries the specific feature 
lays in the tax exemption rules, in which there is no minimum holding period or 
ownership share in the basic tax exemption rule. Capital gains from the sale of shares of 
resident and non-resident companies are fully exempt regardless of the level of 
shareholding, length of the holding period or number of voting rights. There is no 
requirement for minimum taxation level in the state of residence. Germany is also 
having a special feature regarding the costs related to the capital gain, because part of 
the cost are seen to be a deductible, and the corresponding amount of the capital gain is 
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taxable income. 5 percent of the capital gain are handled as non-deductible expenses 
and must be decreased by the taxable income. Therefore only 95 percent of the capital 
gain is tax-exempt. There are also exceptions based on the type of the asset, to which 
the capital gain is based in Germany. In those exceptions a minimum holding period of 
7 years is applied, which means that tax exemption is not applied, if the minimum 
holding period has not been met. There are also exceptions, in which cases tax 
exemption is not applied after the minimum holding period. In addition, tax treatment 
of capital gains on tainted shares is asymmetric, and capital gains on quoted shares 
received by banks or financial institutions are taxable income. Therefore, even though 
the basic principles of corporate capital gains tax exemption are simple in Germany, the 
exceptions based on the type or feature of the alienated shares are making the rules 
more complicated.

Netherlands has pioneered in participation exemption. Compared to other European 
Union countries, it is having detailed corporate capital gains taxation rules, and tax 
arbitrage arrangements have been taken into consideration. The rules also focus on 
practical corporate restructurings. Netherlands has set provisions for both the subject 
and object company related to the corporate capital gain. Generally in the European 
Union countries the minimum ownership share is stated as a percentage of the shares 
of the object company, but Netherlands has implemented that to be based on the paid-
in capital of the object company. Special feature in the corporate capital gains taxation 
is also that there are tests related to the wealth and the level of taxation of the object 
company, and at least either of the tests needs to be fulfilled. The tests are related to the 
type of business activity of the object company so that the tax exemption is not applied 
if the company is a financial company for the group or is a passive portfolio investment. 
These tests are defined in a scrutinized level and making the corporate capital gains 
taxation rules special in that sense in the European Union countries. In case the shares 
of the object company are those in a non-resident company, additional provisions need 
to be met in order for capital gains to be tax-exempt.

United Kingdom’s corporate capital gains taxation is a combination of the source and 
residence based taxation, because capital gains of the resident companies are taxed on 
their global gains whereas those of the non-resident companies are taxed on the United 
Kingdom -based gains. The tax reform of the year 2010 introducing the tax exemption 
for capital gains on substantial shareholding for trading companies. At rough level the 
United Kingdom’s provisions for tax exemption are similar to those of Netherlands. By 
this meaning, there are provisions for participation as well as for the subject and object 
company. However, United Kingdom’s system is specific in having a provision for a 
substantial shareholding. In addition, both the subject and object company need to be 
trading companies. There is a separate provision for foreign non-resident companies as 
owners. Gains on the sale of shares in a subsidiary in the United Kingdom by the 
foreign non-resident parent company are tax-exempt.

As a final conclusion of this chapter, the future focus should not only be in 
harmonization of corporate income taxation principles of different member states, but 
also investigating the economic impact of different corporate capital gains taxation 
systems. Tax rate harmonization is also complicated in that sense that one may think 
that it is removing adverse tax competition but on the other hand natural part of the life 
cycle of companies – especially small companies and different parts of group structures 
– is that companies seek for the most competitive location for the business. Therefore, 
in the near future years, more emphasis should be put also for investigating which 
economic benefits have been gained with the help of new features of the corporate 
income tax reforms, with a special focus on corporate capital gains taxation features. 
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Estonia is a good example in this because after the tax reform it has already been 
noticed that expected impacts on investments and productivity have not been reached 
as well as estimated in advance. In case corporate capital gains taxation system is not 
supporting the innovations and development type of work, in the long run that country 
may start running after other countries. The European Union may have this kind of a 
role in making this kind of investigation on impacts of corporate capital gains taxation, 
compare the impacts in different countries in framework of the whole economic 
situation of the country and make future proposals in more active manner than 
currently.
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7 TAXATION OF CAPITAL GAINS IN FINLAND

7.1 Introduction to this chapter

This chapter introduces the basic principles of the corporate capital gains taxation 
without digging into the details of corporate capital gains tax exemption related 
regulations, because they are examined further in the chapter 8. The focus of this 
chapter is in those alienations that are taxed based on the Business Income Tax Act 
even though the references to the Income Tax Act are done in the required situations 
because of the division of the source of income applicable in the Finnish tax system. 
Also, even though the main focus is in the alienation of the business entity, alienations 
of any business-related asset items taxed in accordance with Business Income Tax Act 
are handled in this chapter. 

The aim of the chapter can be divided into four targets. First, the development of the 
corporate capital gains taxation is introduced in a timeline starting from the 
implementation of the Business Income Tax Act in 1969. That is giving an overview of 
the systematics of the different phases of corporate capital gains taxation in Finland 
and the impact of the corresponding international development to Finnish taxation. 
Second, the applicability and scope of Business Income Tax Act in the taxation of 
corporate capital gains is covered. In the same connection, the interface to Income Tax 
Act and Companies Act is illustrated at a needed level in order to highlight the big 
picture in the area of fiscal treatment of corporate alienations. Third, to understand the 
context of the alienations in practice, taxation and types of reorganizations are 
introduced. They are highlighted mainly from the European Law and Finnish Business 
Income Tax Act perspective in order to keep the main focus in the taxation related 
matters and especially in the capital gains taxation related matters. However, 
considerations for handling reorganizations are also shortly commented from 
Companies Act point of view. An interesting area in this is not only to introduce the 
concept of alienation in each type of reorganization but also to highlight the 
significance of the Merger Directive for the Finnish Business Income Tax Act. Fourth, 
the treatment of corporate capital gains in the Business Income Tax Act is examined in 
a detailed level. The main focus is in everything else in that area except tax-exempt 
alienations treated in the Business Income Tax Act 6 b §, because they will be covered 
in the chapter 8 of this study.

7.2 Scope of the Business Income Tax Act in the capital gains taxation

The main consideration of the capital gains taxation is that which tax law is applied in a 
specific case. In practice, either Business Income Tax Act or Income Tax Act can be 
applied. If the seller of the asset or shares is a private person, Income Tax Act636 is 
applied. If, however, the private person is selling business assets, Business Income Tax 
Act is applied. The same applies to a partnership, limited liability company and 
cooperative. If a company owns other assets than business assets and those assets are 
sold, in that case Income Tax Act is applied with certain exceptions. Income Tax Act is 
also applied to the sale of investments made by passive holding companies under the 
Income Tax Act regime and to the sale made by real estate companies and housing 
companies. When the seller is a limited liability company or cooperative, the tax rate is 
20 percent (without deductions and possible offsets of losses). If an owner 

636 ITA 45–50 §.
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entrepreneur sells the shares of his or her company, the difference between the sales 
price and the acquisition cost or the acquisition cost assumption is considered as a 
private capital gain and therefore capital income under the Income Tax Act at the tax 
rate of 30 percent or 33 percent637. In other types of companies the capital gains 
taxation may be more complicated. However, capital gains are generally capital income 
to the seller. 638

Taxation of capital gains is generally applied only to the realized changes in the asset 
value. In the Income Tax Act the right to deduct capital losses is limited to the year, in 
which the loss was arisen plus five next years, and the loss can only be deducted from 
the capital gains. In the Business Income Tax Act, on the other hand, the deduction can 
be done during the next 10 years and the deduction can be applied to all corporate 
income, not only to capital gains. The income received from an asset alienation by a 
company, which is the difference between the sales price and the book value, is 
normally taxable income based on the Business Income Tax Act 4–6 §. The main focus 
of the Business Income Act is on the taxable alienation price and on the deductible 
acquisition cost instead of the capital gain, which is the difference of those two. The 
capital gain is calculated by deducting the unamortized part of the acquisition cost and 
other costs related to the gain from the sales price. If the seller is a businessman or 
company taxed based on the Business Income Tax Act, the capital gain is calculated 
based on the real acquisition cost. In the case of the private person in the scope of the 
Income Tax Act, the acquisition cost used in calculating the capital gains is the 
acquisition cost assumption, which is 20 percent from the sales price as a minimum. If 
the shares sold have been owned at least 10 years, acquisition cost assumption used is 
40 percent of the sales price.639

If the seller of the shares or business assets is another company of the same group, the 
sale normally takes place as the business income of the reporting entity, and from that 
income the carrying value of the acquisition price is deducted. Corporate capital gains 
on sale of fixed assets can also be fully tax-exempt based on the Business Income Tax 
Act640. If the seller is a limited liability company in the disposal of shares, there are four 
different options to the taxation of the transfer of the business assets or share 
ownership:

1) Normal taxation based on the Business Income Tax Act for the disposal of shares of 
current and financial assets.

2) Taxation based on Income Tax Act (or Agriculture Income Tax Act) of the business 
assets of 

the passive investment company of a private person 

the company under Business Income Tax Act in the case of assets in the 
source of income under the Income Tax Act.

637 The taxable capital gain is capital income for private persons with the tax rate of 30 percent. If the 
amount of the capital income including the capital gains exceed 30 000 EUR, the tax rate for the amount 
exceeding 30 000 EUR is taxed with the tax rate of 33 percent. See ITA 124 §; Immonen – Lindgren 2013, 
43.
638 Kukkonen – Walden 2015, 373–374; Kukkonen – Walden 2014, 135. See Immonen – Lindgren 2013, 
42–43.
639 Kukkonen – Walden 2015, 375; Kukkonen – Walden 2014, 135–136. See BITA 4 §, 5 § paragraph 1; 6 a 
§.
640 BITA 6 § subsection 1 paragraph 1 and 6 b §.
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3) Normal taxation of fixed asset shares based on the Business Income Tax Act, when 
the Business Income Tax Act 6 b § is not applicable. The Business Income Tax Act 6 
b § is not applicable for example in disposals of housing companies and real estate 
companies, or if the seller is a private equity firm.

4) Tax-exempt capital gains based on the Business Income Tax Act 6 b §. 

In case of all the other sellers than those defined in the Business Income Tax Act 6 § 
subsection 1 paragraph 1, for example private companies and partnerships, the 
alienations done by the seller are normally taxed, also the alienations of fixed asset 
shares.641

Sales prices of fixed, current, financial and other business assets are, in principle, 
taxable corporate income based on the Business Income Tax Act 5 § paragraph 1. The 
applicable sections of the Business Income Tax Act are applied to the taxation of 
disposal of these different asset types. Also the insurance compensations and 
compensations for damages received based on the assets are taxable642. The taxable 
sales price of the sold and damaged or otherwise lost consumable fixed asset is 
recognized as revenue in that fiscal year, in which the disposal took place or the damage 
was noticed. The direct revenue recognition does not, however, apply to machinery and 
equipment that are depreciated based on an expenditure residue system. The taxable 
sales price of land, securities and other non-consumable fixed assets are recognized as 
revenue in that fiscal year, in which the fixed asset has been sold, destroyed or 
damaged643.644 No write-offs can be made on the acquisition cost of the land that is part 
of the fixed assets. Thus the acquisition cost of the land is deducted from the sales price 
in the year of disposal, and the capital gain as the difference between the sales price and 
the acquisition cost increases the taxable income. A replacement provision cannot be 
used. When a built real estate is sold, the sales price is divided to the ground and the 
building. The sales price related to the building is further divided to the building itself 
and to the technical machinery of the building645. The part of the technical machinery is
recognized as revenue based on the expenditure residue system. The sales price of the 
fixed asset share is taxable income, with the certain exceptions defined in the Business 
Income Tax Act 6 b §. The sales price must be allocated in the same proportions as the 
sold assets. This means that no additional value can be allocated to the tax-exempt 
disposal of fixed asset shares. Capital gain arising from the difference of the sales price 
and the acquisition cost increases the taxable income. A replacement provision cannot 
be applied, unless the shares are those entitling to the control of business premises.646

In the sale of business assets, the target is to receive as high sales price as possible. 
However, taxation should not promote towards that target. In certain situations, capital 
gains taxation can be reduced or it can be totally avoided. By distributing dividends in 
advance (emptying out assets) the financial position of the company is reduced and 
correspondingly also the agreed level of the sales price is reduced in the case of disposal 
of the ownership interest. If the seller withdraws dividends from the target company 
maximum such an amount that the cost of the additional tax on the dividends remains 

641 Kukkonen – Walden 2015, 376–378; Kukkonen – Walden 2014, 136. See BITA 5 § and 6 § subsection 1 
paragraph 1.
642 BITA 50 §.
643 BITA 42 § subsection 2.
644 Kukkonen – Walden 2015, 376–378; Kukkonen – Walden 2014, 137. See BITA 5 § paragraph 1, 41 §, 42 
§ subsection 2 and 50 §; Immonen – Lindgren 2013, 59.
645 BITA 31 §.
646 Kukkonen – Walden 2015, 376–378; Kukkonen – Walden 2014, 137. See BITA 6 b § and 31 §.
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below the tax on the capital gain, in that case withdrawing of dividends is reasonable. 
In the sale of the ownership of shares or interest, the ownership is often changed by 50 
percent, and therefore the confirmed losses of the object company may be lost. If the 
limited liability company is owned indirectly through a parent company, the sale of 
shares conducted by the parent company is considered as a substance sale of the assets 
owned by the company from the perspective of the owner entrepreneur. That sale is 
taxed either based on the Income Tax Act or Business Income Tax Act depending on the 
source of income of the shares sold. When the owner sells the shares of the parent 
company, that transaction is a share disposal. In case of the direct ownership, only the 
shares of one company are realized at the time.647

In principle, Income Tax Act applies to the sale of shares by a private person as an 
owner of the limited liability company, and the Business Income Tax Act is applied to 
the substance sale of business assets. The following cases, however, can cause an 
exception to this basic principle:

1) The company is taxed based on the Income Tax Act.

2) The company disposes of assets having the source of income under the Income Tax 
Act, because the assets are outside the business activity.

3) The private person as an owner being the seller is taxed based on the Business 
Income Tax Act.

4) The private company or partnership as a shareholder is selling the shares.

5) The sale of the shares of the limited liability company appears to be in fact a 
substance sale under the Business Income Tax Act.

In the item 1, the company is considered not to run any business activity. That kind of a 
situation may arise when the substance of the operating subsidiary is realized by selling 
the subsidiary shares of the parent company that is operating as a holding company. 
The nature of generating income by the holding company is the driving force in 
deciding the applicable tax law.648

The company can also sell assets, of which the source of income is under the Income 
Tax Act. In that case the income is treated as the personal income of the limited liability 
company. In principle, it would be possible to combine all the sources of income of the 
company to make the taxation simpler. However, that kind of a combination has not yet 
taken place. Before the current taxation system was taken into use, it was seen as too a 
big driver to over-killing tax planning in situations in which companies had significant 
non-business-related assets. When shares are sold, they are generally considered to 
belong to the business source of income, if there is an adequate connection to the 
business. This kind of the connection is originated most naturally in case of a parent 
company of the group. Also the cross-owned shares of the parent company by the 
subsidiaries are business assets of the subsidiaries. The shares owned must somehow 
support the business activity of the group in order to be considered as business assets 
under the Business Income Tax Act.649

647 Kukkonen – Walden 2015, 378–382; Kukkonen – Walden 2014, 138.
648 Kukkonen – Walden 2015, 378–382; Kukkonen – Walden 2014, 138.
649 Kukkonen – Walden 2015, 378–382; Kukkonen – Walden 2014, 138–139.
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In the sale of business substance, sales price is divided to the different asset items and 
goodwill of the balance sheet of the seller, and the Business Income Tax is applied. The 
amount of the taxable income depends on the nature and structure of the sold assets, 
depreciation and write-off method and the amount of the carrying value of the 
acquisition price. In practice, part of the sales price is compensation on the goodwill, 
that is, the name, reputation, personnel and customers of the purchased company. If 
the whole business is sold in the substance sale, the company is changed to a financial 
asset company and taxation takes place in principle based on the Income Tax Act. In 
that case, there is only the sales price booked in the financial assets in the balance 
sheet. The income received in the substance sale can be reduced by the losses 
confirmed in the taxation of the seller company. From the seller’s perspective, the 
substance sale can be profitable especially when there are unused losses in the taxation. 
The acquirer company, on the other hand, receives in the substance transfer the fair 
value of the business assets to be used as the depreciable amount. It is also possible to 
combine into this situation an incremental emptying of the profit-bearing company by 
dividend distribution without any sale of shares. At the end, the company may be 
dissolved.650

The substance sale may also precede the sale of shares. In that case, the substance sale 
includes those depreciable business assets, on which the acquirer is interested in the 
sense of the depreciable amount. The other business assets are acquired with a share 
purchase. As such the artificial growing of the depreciable amount with the back-and-
forth business restructuring transactions can be considered as a tax avoidance activity 
based on the Tax Procedure Act 28 §651. However, the above-stated combined substance 
and share sale may not be considered as a tax avoidance activity, because the owner of 
the assets is changed and the sale is related to normal business activity. From the seller 
company’s perspective, there are tax planning considerations related to the substance 
sale, both regarding the sale transaction itself and the further actions after the sale. In 
the connection of the sale, the following items are considered: timing of the sale, use of 
a replacement provision, utilization of losses and allocation of the sales price. After the 
sale transaction, the following items are considered: how the received gain is 
transferred to the shareholders (dividends, other profit distribution, dissolving the 
company). In practice, the gain of the substance sale is reasonable to be transferred to 
shareholders incrementally by utilizing a dividend distribution. However, if the Income 
Tax Act is applied to the company, the effect of that should be considered regarding the 
possibility to deduct losses.652

The mutual tax profitableness of the sale of an ownership interest or a substance 
depends at least on the following items:

1) The nature and valuation of the acquirer.

2) The contents and the book values of the substance of the balance sheet.

3) The significance of the goodwill in the sales price.

4) The nature of the seller and the possibility to transfer the sales proceeds to the 
seller.

650 Kukkonen – Walden 2015, 378–382; Kukkonen – Walden 2014, 139.
651 KHO 1986 II 573. See TPA 28 §.
652 Kukkonen – Walden 2015, 378–382; Kukkonen – Walden 2014, 139–140. See TPA 28 §.
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5) The effect of the used acquisition cost (or acquisition cost assumption) in the sale of 
an ownership interest. 

The substance sale can also precede or follow the disposal of the ownership interest. In 
that case the disposal of the company is a combination of different ways of disposal. 
The sales price may be affected by the following: the seller receives the tax-exempt 
shares, and the acquirer cannot deduct the sales price of the shares. The sales price may 
therefore remain lower than in a taxable disposal. In evaluating this, the one should 
keep in mind also the company form. A private company or a partnership corporation 
as the acquirer can deduct the possible capital loss or the loss on dissolving the 
company from the shares acquired, whereas a limited liability company does not have 
such a possibility.653

7.3 Overview of the development of corporate capital gains taxation

The concept of income applied in the business income taxation was narrow until the 
introduction of the Business Income Tax Act in 1969. Until that the taxation of private 
and legal persons was taking place based on the same regulations. Capital gains on 
property (excluding current assets) received free of charge and owned a long enough 
time were tax-exempt.654 After the introduction of the Business Income Tax Act, the 
concept of income and expenses changed to wide. Alienation prices and other charges 
of business-related tangible and intangible assets became taxable income. The Business 
Income Tax Act was discussing about the alienation price and acquisition cost on a 
gross basis. Because the acquisition price was taxable and acquisition cost deductible, 
the capital gain was the item to be taxed as a difference of those two items.655

Alienation prices of real estates and securities belonging to fixed or financial assets 
were exceptional, because they were fully tax-exempt in case ownership time 
requirement had been met. The exception was justified with ensuring the operational 
possibilities of companies. The Business Income Tax Act was applied already from the 
beginning to alienations of business-related assets, not to non-business-related assets. 
In case tax exemption was not applicable, tax exposure was set according to the 
corporate income tax rate for the alienations. Increase in value did not realize in 
taxation of capital gains, because the alienation price was either the original acquisition 
price or the lower probable alienation price.656

Next renewal in the Business Income Tax Act took place in the beginning of 1986. 
Alienation prices and other charges on the real estates and securities owned the 
minimum ownership time and belonging to fixed or financial assets became taxable up 
to 20 percent. The book value of the asset was considered as the acquisition price of the 
asset. Taxable capital gain was therefore arisen in case the alienation price exceeded the 
acquisition cost five times, and the renewal may have caused challenges in calculating 
the amount of the taxable capital gain.657

653 Kukkonen – Walden 2010, 381–382.
654 KKunA 55 §; MKunA 82 §; TOL 22 §. See Kukkonen 1994, 139; Rajamäki 1967, 95.
655 Kukkonen 1994, 139. See Andersson 1969b, 5; Ikkala – Andersson – Nuorvala 1969, 1; Voipio 1979b.
656 Kukkonen 1994, 139–141. See Andersson 1969b, 7; Andersson 1972, 243–245; BITA 6 § subsection 1 
paragraph 1 in the original format; Ikkala – Andersson – Nuorvala 1969, 300; Penttilä 1991, 439; 
Rosenberg 1985, 669; Tikka 1983d, 145; Voipio 1979, 80.
657 Kukkonen 1994, 150–151. See Andersson 1989, 85–87; Andersson 1993, 163; HE 116/85; HE 124/1990 
Vp; Ikkala – Andersson – Nuorvala 1969, 100–101.
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In 1989–1991 the so-called overall tax reform took place. Key change in the reform was 
the expansion of the tax base by removing certain deductions. Also the distributed 
profits of limited liability companies were started to be taxed only once because of the 
launch of the tax credit system. Because of the expansion the tax base of companies, the 
corporate income tax rate was reduced from the 49 percent (1969) to 33 percent (1989), 
to 23 percent (1991) and to 19 percent (1992)658. The key objective of the total tax 
reform was to treat a variety of income for tax purposes in the same way. Regardless of 
the overall tax reform, the income tax system still remained scattered especially 
regarding capital income. Starting to tax such items in the capital gains taxation that 
earlier were tax-exempt led into a complex and two-piece system.659 Alienation prices 
and other charges on the real estates and securities owned the minimum ownership 
time and belonging to fixed assets became taxable up to 40 percent instead of the 
earlier 20 percent. At the same time, alienation prices and other charges on the real 
estates and securities belonging to financial assets became fully taxable. The fair value 
(the probable alienation price) was started to be handled as the alienation price in the 
taxation of the dissolved company, which led into the situation that a company 
dissolution was not used in other situations than those related to real closure of the 
company.660

The content of the overall tax reform was consistent with the international trend at that 
time. Without an overall tax reform the Finnish income tax system would have been 
departing very much from the international practice of the tax rates, because a 
significant drop of the tax rates took place in the number of countries after the mid-
1980s.661 The relief of the international capital flows at the end of 1980s and in the 
beginning of the 1990s created to Finland a different taxation environment, in which 
the requirement for the competitiveness of the taxation system had to be taken into 
consideration.662 Tax reforms in the Nordic countries were in the most of interest for 
Finland, and those reforms are characterized by labor income and capital income 
taxation differentiation from each other. In the beginning of the 1990s Sweden and 
Norway moved to a dual income tax system, which was started to being partly applied 
by Denmark already in 1987. In the dual income tax system capital gains were 
considered as capital income.663 Because of the weaknesses noticed, in April 1991 
Finnish government set a target to unify and renew the taxation of capital income in 
accordance with the other Nordic countries. At the same time the government started 
to aim for reducing the corporate income tax rate and to expand the tax base of 
corporate taxation.664

Based on the target of the government set out in April 1991 for renewing capital income 
and corporate income taxation, a group of experts was composed chaired by Lasse 
Arvela and participated by Andersson Edward, Ingberg Mikael, Mattila Pauli K., 
Niskakangas Heikki and Tikka Kari S. The group of experts released their memo to the 
Ministry of Finance in the beginning of January 1992. The memo included a framework 

658 Kukkonen 1994, 159–160. See Honkanen 1993, 204–205.
659 HE 200/1992, chapter 1; Kukkonen 1994, 159–160, 165. See Ingberg 1990, 29; Tikka 1992b, 6.
660 Kukkonen 1994, 151–153. See KM 1987:39, 84; Penttilä 1991, 439–440.
661 HE 200/1992.
662 HE 200/1992; Kukkonen 1994, 165. See Andersson 1994, 2; Ingberg 1990, 25–27; VM 28/1991. 
663 HE 200/1992; Kukkonen 1994, 165–166. See Andersson 1993, 1; Weizman 1993.
664 Kukkonen 1994, 166. See Arvela 1993, 7; Myrsky 1993, 73–74; Pääministeri Esko Ahon hallituksen 
ohjelma 26.4.1991; Tikka 1992b, 6; Tikka 1993c, 25; VM 28/1991, 2.
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for the renewal of capital income taxation and the development of corporate income 
taxation, but it did not include drafts for legal texts yet.665

The group of experts ended up with proposing for moving to a dual income tax system 
as per the continuum of taxation systems of other Nordic countries. Typical features of 
the dual income tax system are progressive income tax rate for earned income, 
proportional tax rate for capital income and capital income tax rate being the corporate 
income tax rate. In the dual income tax system, the tax rate of capital income is 
significantly lower than the highest tax rate of the earned income. The value of the 
interest income in deductions is determined based on the capital income tax rate.666

The group of experts proposed that a unified proportional tax rate would be set for 
capital income and corporations and that the tax rate would be minimum 25 percent 
and maximum 30 percent. The value of 25 percent was justified with the international 
mobility of capital.667

Regarding taxation of capital income, moving to the dual income tax system meant that 
capital gains in principle became fully taxable. The group of experts considered that the 
general capital income tax rate should be applied regardless of the ownership time and 
the amount of the capital gain. The group of experts, however, also considered that the 
earlier mild tax treatment of capital gains should be taken into account in order to 
avoid an unreasonably big change in moving from the old system to the new one.668

Regarding taxation of corporate capital gains, the expansion of the tax base of the 
corporate income taxation was tied up with the value of the capital income tax rate and 
corporate income tax rate. According to the group of experts, the general profit 
equalization provisions (inventory and operational provision and valuation provision 
for investment assets) could be removed from corporations, if the corporate income tax 
rate would be reduced to 25 percent. The group of experts considered that tax 
exemption of acquisition prices of long-term fixed asset shares and fixed asset real 
estates should be removed. Also a significant reduction in the scope of the use of a 
rollover relief was proposed.669 One reasoning for proposing not higher than the tax 
rate of 25 percent for capital income was that the capital gains tax should not exceed 
the real value increase.670

The Finnish Government agreed on April 5 1992 that the capital income tax renewal 
will be implemented based on the proposal of the group of experts, and accordingly the 
tax rate of capital income and corporate income will be 25 percent.671 On September 25 
1992 the government gave to the parliament the renewal package composing of ten 
government proposals. In the renewal proposal, the Income and Wealth Tax Act was 
replaced with separate Income Tax Act and Wealth Tax Act. The division to earned and 
capital income should be done also in other companies than listed companies.672 The 
parliament process was mainly focusing on handling in the Finance Committee, which 
was doing certain changes to the government proposal.673 The Parliament approved the 
capital income and corporate income taxation renewal proposal of the Finance 

665 VM 28/1991. See Andersson 1992b, 16; Kukkonen 1994, 167; Tikka 1992b, 6.
666 Kukkonen 1994, 167. See VM 28/1991, 4–5.
667 VM 28/1991, 16. See Kukkonen 1994, 167.
668 Kukkonen 1994, 167–168. See VM 28/1991, 49.
669 Kukkonen 1994, 170–171. See VM 28/1991 90–95.
670 Andersson 1992a; Mattila 1992. See Kukkonen 1994, 171.
671 Arvela 1992, 11. See Kukkonen 1994, 173.
672 HE 200–209/92. See Kukkonen 1994, 173–174.
673 VaVM 74/1992, 4–9, 20–29. See Kukkonen 1994, 174–176. 
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Committee on December 18 1992, and the new Income Tax Act674 and Wealth Tax 
Act675 as well as the changes to the Business Income Tax Act and Tax Credit Act676

became valid starting from the year 1993. The process for the renewal took totally 19 
months from May 1991 to December 1992, and the preparation was done exceptionally 
quickly in the Parliament.677

Even though the nominal corporate income tax rates were reduced starting from the 
total tax reform of 1989, the effective tax rates still remained high especially because of 
the tax base at the same time was expanded.678 In summary, before the year 1986, the 
taxation of retained earnings of a limited liability company (assuming that the shares 
have been owned minimum five years) at the nominal level was single and quite tough. 
At the effective level, it was quite mild and (maximum) single. In the years 1986–92, 
taxation of retained earnings exceeding the tax-exempt amount was double and quite 
tough. At the effective level, it was double (for the amount exceeding the tax-exempt 
limit) and in some cases tough. In principle, the effective tax burden was higher than 
that in the year 1985.679 Until the end of the year 1985, the corporate capital gains tax 
rate for the alienation of shares owned minimum 5 years was zero. The total tax burden 
was only composing of the corporate tax rate set by the state and commune.680

Ministry of Finance set up on June 19 2001 a work group led by Lasse Arvela, of which 
the target was similar to that of the tax reform in 1993: international competitiveness. 
The target of the work group was to analyze the international competitiveness of the 
Finnish tax system – especially from the viewpoint of corporate income and capital 
income taxation – in the medium-term run.681 International tax competition is the 
most significant factor in addition to tax treaties, EU law and other international 
treaties in narrowing the national freedom of action of the real tax policy.682 The work 
group took into account the tax renewal prepared in Sweden. Also other EU countries 
were used as a reference.683 Another target set for the work group was to analyze the 
development needs of the tax system in light of international development. The work 
group therefore needed to take into consideration the national and international 
acceptability, and fiscal and administrative viewpoints of the tax system in their 
work.684 The work group delivered their memo in November 2002685. Instead of 
proposing the tax exemption of alienation of shares used in many other EU countries, 
the work group proposed deferral model of taxation of share sales. The government did 
not mention in the statement that it delivered on November 13 2003 the need for 
renewal of taxation of alienation of fixed asset shares686. Therefore it was a surprise 
that in the final taxation renewal of the year 2004687 the alienation of long-term fixed 

674 ITA 1535/92. See Kukkonen 1994, 176; Myrsky 1993c, 79.
675 WTA 1537/92. See Kukkonen 1994, 176; Myrsky 1993c, 79.
676 BITA 1539/92; TCA 1542/92. See Kukkonen 1994, 176; Myrsky 1993c, 79.
677 Andersson 1994, 3; Arvela 1993, 16. See Kukkonen 1994, 176.
678 Kukkonen 1994, 163. See Halmesmäki 1989, 193; Honkanen 1993, 88; Kanniainen 1991 (1), 33, 38–39; 
Kanniainen 1991 (2), 366–368; Kanniainen 1991 (3), 459–462. 
679 Kukkonen 1994, 164.
680 Kukkonen 1994, 161–162. See Tikka 1990a, 17.
681 Keskitalo 2012, 200. See Kiviniemi 2009; Myrsky – Ossa 2008, 52.
682 Arvela 2004, 4. See Keskitalo 2012, 201.
683 Arvela 2004, 4; Niskakangas 2004b, 239. See Keskitalo 2012, 200–201.
684 VM 19.6.2011. See Keskitalo 2012, 201.
685 VM 12/2002. See Keskitalo 2012, 201.
686 VN 13.11.2003. See Arvela 2004; Keskitalo 2012, 202; Tikka 2004d, 461.
687 HE 92/2004.
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asset shares became tax-exempt688. On the other hand many companies were expecting
tax exemption to take place because of the international trend, for example the Swedish 
tax reform in the summer 2003689.

The corporate income tax renewal of 2004 was significant regarding the scope of the 
change. From 1980s onwards Finland had been applying tax policy, which was focusing 
on vast tax base and moderate tax rates. The renewal therefore brought a change in the 
earlier principle followed in the tax policy. Taxation of profit distribution of the 
company sector related to the direct investment was abandoned690. It can be 
questioned, why the capital gains on direct investment received by a limited liability 
company need to be included into taxable income, if the aim is to avoid double 
taxation691. In tax-political debate the requirement for the vast tax base is arising as the 
strongest counter-argument for the tax renewal. But the international tax 
competitiveness and the prohibition of chain taxation were the factors weighing most 
when the decision on the tax renewal was made.692 Restructurings of the big
corporations not either wanted to be made more complicated, and the tax treatment of 
those restructurings were considered to affect the localization of companies693.

On June 20 2013 a memo on the work of the group of specialists in corporate taxation 
was released. The group had a task to prepare a proposal on the renewal of the 
corporate taxation to secure the competitiveness and tax base. The group analyzed the 
possibilities to renew the system of the group taxation and to remove the division to the 
sources of income. Regarding ensuring the tax base the group has evaluated for 
example the definition of the domicile of a company. The group proposes that the 
system of the group taxation would be continued to be further investigated in relation 
to the development of group taxation in the European Union and European Union 
countries. The group considers that all the income of a limited liability company should 
be treated as one source of income and should be taxed under the Business Income Tax 
Act. In a further development of this subject a focus should be put to how to implement 
the change and how to implement the change for other company forms than limited 
liability companies. The group proposes that the domicile of the company dictating the 
place of the taxation would be defined based on the location of the management of the 
company.694 On November 13 2013 the Finnish Board proposed to the Finnish 
Parliament that the corporate tax rate would be decreased from 24.5 percent to 20 
percent695. The change took place from the beginning of the year 2014. The target of the 
change was to increase production in capital-intensive industries, demand of the labor 
and employment696.

688 Mattila 2005a, 19; Tikka 2004d, 461. See Keskitalo 2012, 202; Mattila 2004a, 293.
689 Järvenoja 2003, 212; Kukkonen 2004, 144; Kukkonen 2007a, 15; Kukkonen 2010, 124; Kukkonen –
Walden 2010b, 46. See Keskitalo 2012, 202–203.
690 Keskitalo 2012, 203. See Kukkonen 2010, 125; Kukkonen – Walden 2010b, 104; Mattila 2004a, 293; 
Niskakangas 2011, 104; Tikka 2004d, 460; VaVM 12/2004, 40. 
691 Keskitalo 2012, 203.
692 Keskitalo 2013, 203; Mattila 2014, 244. See Laaksonen 2008, 177–178; Niskakangas 2004b, 240–241; 
Niskakangas 2007, 8; Tikka 2005, 4–5. 
693 Keskitalo 2012, 203. See Niskakangas 2004b, 240.
694 VM 20.6.2013.
695 HE 185/2013; VM 13.11.2013. 
696 VM 13.11.2013.
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7.4 Overview of corporate reorganizations

7.4.1 Taxation of corporate reorganizations

The European Union member states must implement the regulations of the Merger 
Directive to the national regulations in the defined time frame.697 The EU member 
states must give to the reorganizations in the scope of the Merger Directive the 
advantages of the binding rules of the directive. In the national law it is not possible to 
set additional requirements to the reorganizations that comply the Merger Directive.698

The motives in the background of the reorganizations defined in the Merger Directive 
can either be done for financial, economic or fiscal purposes.699 In Finland the 
regulations of the Merger Directive have been implemented to the Business Income Tax 
Act 52 a – 52 f §, which are applied to a merger, division, transfer of assets and 
exchange of shares of domestic liability companies. The same regulations of the 
Business Income Tax Act are applied to a merger, division, transfer of assets of other 
domestic communities defined in the Income Tax Act 3 §. What is prescribed on a 
limited liability company, share, share capital and shareholder, is applied to that other 
community, share of the community, capital corresponding to share capital and 
shareholder or member of the community. The regulations of the merger are also 
applied to mergers of domestic partnerships. What is prescribed on a limited liability 
company, share, share capital and shareholder, is applied to that partnership, its share 
and shareholder.700 Because the Merger Directive does not recognize the breakdown of 
source of income, the regulations of the reorganizations apply to communities taxed 
under Business Income Tax Act, Income Tax Act and Farm Income Tax Act701.

The Business Income Tax Act is under certain conditions also applied to a merger, 
division, transfer of assets and exchange of shares related to reorganizations of 
companies in different member states. These companies must be communities liable to 
pay corporate tax and defined in the paragraph a of the Article 3 in the Merger 
Directive. Reorganizations between domestic companies and cross-border 
reorganizations are largely treated in the same way in the Business Income Tax Act. 
The interpretation material of the Merger Directive needs to be taken into 
consideration also in the interpretation of the domestic reorganizations.702 The 
established case law of the Court of Justice of the European Union requires a uniform 
interpretation of the terminology of the Merger Directive also in the intra-member state 
reorganizations703.

One of the targets of the Merger Directive is to remove factors hampering the 
functioning of the internal market such as double taxation704. According the Merger 
Directive, the capital gains tax is postponed to a later non-tax-neutral alienation of 

697 Judgment in the case C-8/97, Commission vs. Greece, item 10; judgment in the case C-392/07, 
Commission vs. Belgium. See Äimä – Kujanpää 2013, 198.
698 Äimä – Kujanpää 2013, 198. See Penttilä 2012, 33.
699 Judgment in the case C-28/95, Leur-Bloem, item 36. See Äimä – Kujanpää 2013, 198.
700 Business Income Tax Act 52 a – 52 f §; Income Tax Act 3 §. See Äimä – Kujanpää 2013, 198–199.
701 Äimä – Kujanpää 2013, 199. See Andersson 2012, 240; Andersson – Penttilä 2014, 17; KHO 2012:24; 
KVL14/2011.
702 Judgment in the case C-28/95, Leur-Bloem, items 31–34; judgment in the case C-43/00, Andersen og 
Jensen, items 14–19. See Äimä 2003, 96; Äimä – Kujanpää 2013, 199.
703 Judgment in the case C-126/10, Foggia, item 21; judgment in the case C-603/10, Pelati, item 18. See 
Äimä – Kujanpää 2013, 199–200.
704 Merger Directive, introduction, justification chapter 14.
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shares in case of a merger, division, partial division, exchange of shares and a statutory 
transfer of domicile of a European company (SE, Societas Europaea) or a European 
cooperative705. The transferring and receiving company are taxed in the same way 
based on the continuity principle in a reorganization, but the Merger Directive does not 
require continuity in the bookkeeping706.

The Merger Directive protects the tax base of the state of the transferring company. 
Reorganizations cannot lead into immediate taxation of the difference of the fair and 
taxation value of the transferred assets and liabilities707. The provisions for postponing 
taxation of receiving company on the value increase of the transferred business are 
defined in the Merger Directive708. Tax-neural treatment requires that a permanent 
establishment709 stays in the state of the transferring company, and that transferred 
assets and liabilities remain attached to that permanent establishment and therefore 
affect to the determination of the basis of taxation. The assets and liabilities of the 
transferring company are allocated to the receiving company with the help of the 
permanent establishment. When the receiving company is domiciled in another EU 
member state, the transferred assets must remain attached to the permanent 
establishment composed in Finland according to the Business Income Tax Act 52 e § 
subsection 1. The emergence of a permanent establishment is evaluated based on the 
applicable tax treaty and the definition of the permanent establishment in the Income 
Tax Act 13 a §. The results of a permanent establishment located in Finland can be 
taxed in Finland according to the tax treaties. With the help of the Business Income Tax 
Act 52 e § paragraph 1 it is tried to secure taxation of the value increase in the country, 
in which the value increase has its origin. Taxation is postponed based on the 
continuity principle. The Business Income Tax Act 52 e § paragraph 1 is applied when a 
Finnish community is merged to a foreign community, divides so that the receiving 
community is from another EU member state or makes a transfer of assets to a 
community residing in another EU member state.710

A tax-neutral treatment requires that the receiving company is doing new depreciation, 
gain and loss calculations on the new assets and liabilities711. The calculations are done 
based on those rules as if the merger, division or partial division would not have taken 
place. The provisions generally due to the partial or full tax exemption of the 
transferring company must be transferred to the permanent establishment – located in 
the state of the transferring company – of the receiving company in such a manner that 
the receiving company is getting the rights and obligations of the transferring
company712. The condition regarding the transfer of provisions does not however relate 
to provisions due to foreign permanent establishments713. It is not regulated in the 
Merger Directive that how the transferring company can gain benefit on postponing 
taxation of the value increase of the securities of the company capital of the receiving 
company received as a compensation of the transfer. The Merger Directive does not 
either dictate how the transferring company must calculate the value for those 

705 Merger Directive, article 8, paragraph 6. See Äimä – Kujanpää 2013, 200.
706 Äimä – Kujanpää 2013, 200. See Penttilä 2011b, 52; Rasinaho 2003, 826; Torkkel 2011, 237; VM 2006, 
117.
707 Äimä – Kujanpää 2013, 200–201.
708 Judgment in the case C-207/11, 3 D I Srl, item 29. See Äimä – Kujanpää 2013, 200.
709 Merger Directive, article 4. See IBFD item 4.2.1; Järvenoja 2007a, 37; Äimä – Kujanpää 2013, 201.
710 Business Income Tax Act 52 e § paragraph 1; Income Tax Act 13 a §; Äimä – Kujanpää 2013, 201–202.
711 Merger Directive, article 4 and 9. See Äimä – Kujanpää 2013, 200.
712 Merger Directive, article 5 and 9. See Äimä – Kujanpää 2013, 200–201.
713 Äimä – Kujanpää 2013, 201. See Helminen 2012, 188.



137

securities.714 Receiving shares as a compensation cannot as such lead into taxation of 
income, gain or capital gain of the shareholder. However, the Merger Directive does not 
remove direct taxation of value increases in all cases. The value increase of the 
transferred shares of the transferring company and owned by the receiving company 
can be taxed in some European Union countries in case the ownership share of the 
receiving company does not exceed 10 percent715. Finland has not implemented this 
possibility for an exception in the Business Income Act716.

The Merger Directive is applied, if the companies participating into the reorganization 
are residing in two or more EU member states. If there are several companies 
participating into the reorganization, the companies do not need to reside each in a 
separate member state. Instead, it is enough that the companies in case of several 
participating companies are residing minimum in two separate member states.717 A
company is residing in a member state, if its domicile is in that country according to the 
legislation of that member state, and it is not considered being located outside the 
European Union based on an income tax treaty of the EU member state and a third 
country718. The Merger Directive is applicable to such companies of the EU member 
states defined in the Article 3 of the Merger Directive that pay corporate income tax 
defined in the attachment of the Directive. Also the form of company should be such 
that is listed in the company list of the Merger Directive. In the company list it is stated 
the forms of companies in accordance with the legislation of the EU member states and 
European company and European cooperative. According to the Finnish law a limited 
liability company, cooperative, savings bank and insurance company are the forms of 
companies that are in the scope of application of the Merger Directive.719

In the scope of application of the Merger Directive, there are certain transparent 
companies that pay corporate income tax in their country of residence and that are not 
considered as independent taxpayers in all the EU member states. An EU member state 
can select not to apply the Merger Directive into hybrid communities that are not 
considered as independent taxpayers in the state of incorporation720. Regardless of this
rule of exception, hybrid communities can be transferring, receiving, being acquired or 
acquiring companies721. In Finland the Merger Directive has been implemented in the 
Business Income Tax Act without mentioning hybrid communities722. The scope of 
application of partially tax-exempt companies regarding the Merger Directive is not 
clear, because the minimum level of the corporate income taxation is not set in the 
Merger Directive723.

The Merger Directive is not applicable to reorganizations between Finland and a 
country of the European Economic Area724. In practice the fundamental freedoms of 
the European Economic Area contract can offer similar rights as the Merger Directive. 
With the help of the interpretation of the target it can be ended up with the same end

714 Judgment in the case C-207/11, 3 D I Srl, item 29. See Äimä – Kujanpää 2013, 201.
715 Merger Directive, article 7, item 2. See Äimä – Kujanpää 2013, 201.
716 Äimä – Kujanpää 2013, 201.
717 Äimä – Kujanpää 2013, 202.
718 Merger Directive, article 3, item b. See Äimä – Kujanpää 2013, 202.
719 Äimä – Kujanpää 2013, 203. See Lang et al. 2010, 135.
720 Merger Directive, article 11. See Äimä – Kujanpää 2013, 204.
721 Äimä – Kujanpää 2013, 204. See Fibbe 2009, 309–310.
722 Äimä – Kujanpää 2013, 204. See Järvenoja 2007a, 41.
723 Äimä – Kujanpää 2013, 204. See Helminen 2012, 174.
724 Äimä – Kujanpää 2013, 204–205. See Bullen 2005, 30.
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result as if the Merger Directive would be part of the European Economic Area law.725

From the viewpoint of the European Economic Area law, the free right of establishment 
is restricted with capital gains taxation in Finland726. For example an exchange of 
shares would be treated as a taxable alienation in taxation in case tax-neutral treatment 
of alienations is not expanded to those between the countries of the European 
Economic Area727. According to the case law, Business Income Tax Act 52 f § is applied 
to a reorganization, in which a Finnish company executes an exchange of shares with a 
company outside the European Union but inside the European Economic Area728.
Based on the principle of non-discrimination, Finland needs to apply the tax 
regulations applicable to domestic companies also to other types of reorganizations 
than the exchange of shares when conducting a reorganization with a company residing 
in a European Economic country729.

7.4.2 Types of reorganizations 

In the merger all the assets and liabilities of the alienating company are transferred as a 
universal succession to the receiving company in one transaction, in which the 
alienating company is dissolved without a liquidation proceedings730. This means that 
the merging company is not considered being dissolved as such in taxation731. Rather, 
the continuity principle is applied: deductible items of the merging company are 
deducted in taxation of the receiving company in the same amount as it would have 
been done in taxation of the merging company, and gain occurred in the merger is not 
taxable and corresponding loss is not a deductible expense732. The compensation in a 
merger is given as new shares issued by the receiving company or own shares held by 
the receiving company. The compensation can also be money. In that case the 
compensation can be maximum 10 percent of the total nominal value of the shares 
given as the compensation or of the paid share capital corresponding to the portion of 
shares if the nominal value is missing.733 The compensation is used in other mergers 
than in subsidiary and sister company mergers734.

The Merger Directive applies to an absorption merger, combination merger and 
subsidiary or sister company merger.735 In an absorption merger, the company 
transfers all its assets and liabilities to another existing company. In a combination 
merger, two or more companies transfer all their assets and liabilities to the company 
that they have established.736 In a subsidiary company merger, the merging company 
by dissolving without a liquidation proceedings transfers all its assets and liabilities to 
the receiving company, which is having all the shares representing the share capital of 
the merging company. In a sister company merger, the merging company transfers all 
its assets and liabilities to a limited liability company, and the company, which is 

725 Äimä – Kujanpää 2013, 205. See Helminen 2012, 47; Malmgrén 2008, 101; Äimä 2009, 73.
726 Äimä – Kujanpää 2013, 205–206. See Brokelind 2012, 106.
727 Äimä – Kujanpää 2013, 206. Andersson 2012, 241; KHO 2011:10; KVL 55/2008.
728 KHO 2012:93. See Äimä – Kujanpää 2013, 206–207.
729 Äimä – Kujanpää 2013, 207.
730 Äimä – Kujanpää 2013, 207. See Malmgrén 2008, 105; Ståhl 2005, 117; Terra – Wattel 2012, 659–660.
731 Business Income Tax Act 52 b §. See Äimä – Kujanpää 2013, 212.
732 Äimä – Kujanpää 2013, 212.
733 Business Income Tax Act 52 a § paragraph 1. See Äimä – Kujanpää 2013, 209.
734 Business Income Tax Act 52 a § paragraph 2. See Andersson 2012, 238–239; Äimä – Kujanpää 2013, 
210; Penttilä 2011b, 50–51; Penttilä 2012, 34.
735 Äimä – Kujanpää 2013, 208. See Lang et al. 2010, 136.
736 Business Income Tax Act 52 a § paragraph 1. See Äimä – Kujanpää 2013, 208.
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having all the shares representing the share capital of the merging company, is owning 
the receiving company.737 The Merger Directive does not apply to a merger, in which a 
parent company merges to its subsidiary.738 The regulations of the Finnish Business 
Income Tax Act are applied in domestic and intra-EU reorganizations in the way 
defined in the chapter 7.4.1. According to the case law, the regulations can also be 
applied, if merger is related to companies domiciled in another European Union 
member state than Finland or outside the European Union739. A triangular merger is a 
merger, in which another party than the receiving company is giving merger 
compensation740. Business Income Tax Act 52 a – 52 b § cannot be applied to triangular 
merger between domestic companies, because the new issued shares are not given by 
the receiving company. Rather the shareholders of the merging company are 
considered being alienating the shares of the merging company and receiving a 
compensation on the alienation741. Therefore, the triangular merger is not considered 
as a merger in the Business Income Tax Act.742 Business Income Tax Act 52 a § is not 
either applied to such cross-border triangular mergers, in which the companies 
participating into the triangular merger are Finnish and the company giving the merger 
compensation is foreign743.

Regulations related to cross-border division have been tried to be done as similar as 
possible with those related to mergers. The rules of the Business Income Tax adopted to 
merger are applied to division as well – using division as a type of reorganization744.
From the Companies Act perspective a Finnish company could participate into a 
division, in which other parties are European Economic Area countries. Cross-border
divisions have not been harmonized, because that would require that the residence 
country of the foreign company participating into the division would need to have the 
same regulations as Finland is having.745 Application of the continuity principle in 
taxation defined in the Merger Directive does not require using continuity principle in 
bookkeeping746. There are two types of divisions: total division or partial division747. In 
the total division all the assets and liabilities of the dividing company are transferred to 
two or more receiving companies. The transfer is taking place by registering the 
execution of the division, and no separate alienation actions are needed.748 As a 
compensation the dividing company is giving to its shareholders based on the 
proportionality rule securities representing the company capital of the receiving 
companies and possibly cash payment that cannot exceed 10 percent of the nominal 
value of the securities or of the par value in case the nominal value does exist.749 The 

737 Business Income Tax Act 52 a § paragraph 2. See Äimä – Kujanpää 2013, 209.
738 Äimä – Kujanpää 2013, 208. See Lang et al. 2010, 136.
739 Äimä – Kujanpää 2013, 208. See KHO 1997 T 2531; KHO 2004 T 3346; Tikka – Nykänen – Juusela –
Viitala, chapter 21, merger. 
740 CA 15:2 § subsection 3. See Äimä – Kujanpää 2013, 209.
741 KHO 2000 T 2346. See Äimä – Kujanpää 2013, 210.
742 Äimä – Kujanpää 2013, 210.
743 Äimä – Kujanpää 2013, 210. See Järvenoja 2007a, 76–77, 83.
744 Äimä – Kujanpää 2013, 225.
745 Äimä – Kujanpää 2013. 222. See Koski – Sillanpää, chapter 12, item Rajat ylittävä jakautuminen; Kellas 
et al. 2012, 89; Tikka – Nykänen – Juusela – Viitala, chapter 21, item Yhtiöoikeudellinen sääntely.
746 KVL 40/2010; KVL 28/2011. See Andersson 2012, 239; Penttilä 2011b, 52–53; Torkkel 2011, 237; Äimä 
– Kujanpää 2013, 226.
747 Business Income Tax Act 52 c §. See Äimä – Kujanpää 2013, 222. 
748 Business Income Tax Act 52 c § paragraph 1. See Andersson – Penttilä 2014, 745–746; Honkamäki –
Pennanen 2010, 186–231; Äimä – Kujanpää 2013, 222.
749 Merger Directive, article 2, item b. See Business Income Tax Act 52 c §; Penttilä 2012, 36; Äimä –
Kujanpää 2013, 222. 
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shares given as the compensation can be either new or shares that are already held by 
the receiving company750. The compensation shares must have equal property and 
voting rights in the receiving company. Otherwise those shares cannot be considered as 
being issued by the receiving company.751 When the share owned by the receiving 
company is dissolved in the dividing company that cannot lead into taxation. Division 
regulations must be applied also in case the receiving company would be a shareholder 
of the dividing company and therefore could not give to itself division compensation.752

In a partial division one or more industries are transferred to one or more existing or 
new companies, and at least one industry remains in the transferring company753. One 
industry is considered to be assets and liabilities that administratively constitute an 
independent business754. A company is not dissolved in a partial division, and a 
universal succession does not take place for assets and liabilities remaining in the 
company. In case the provisions of the partial division are not met according to the 
Business Income Tax Act 52 c §, the company may need to execute the total division. 
Especially the definition of an industry may be causing issues.755

In the transfer of assets the transferring company transfers assets and related liabilities 
and provisions belonging to one or several branches of its activity to the receiving 
company continuing the transferred business. The transferring company is getting from 
the receiving company new shares issued or already existing shares held.756 The 
continuity principle is used in taxation, but it is not required to be used in bookkeeping. 
For example, the alienation price corresponds to the carrying value of the acquisition 
price, and the receiving company can make deductions from those values that the 
transferring company had booked in taxation.757 Value increases of the transferred 
assets are not taxed758. The term transfer of assets used in the Merger Directive is a 
little misleading, because anyhow the term does not mean assets not belonging to any 
business. Therefore, the term business transfer could have been more descriptive, and 
that term (‘liiketoimintasiirto’) is used in the Finnish Business Income Tax Act.759 The 
Merger Directive is not applied for the alienation of individual assets, if the assets do 
not constitute a business entity defined in the Merger Directive. If a significant amount 
of the debt is staying in the transferring company but the underlying liabilities transfer 
to the receiving company, this is not considered as a transfer of assets.760 Transferring 
the debt liability is requiring an approval from the creditor761. The transferred assets 
must be able to operate in the way of an independent company without needing to 

750 Business Income Tax Act 52 c §. See Helminen 2012, 180; Terra – Wattel 2012, 660; Äimä – Kujanpää 
2013, 222.
751 KHO 2009:98; KHO 2009 T 3451 (non-published case); KVL 25/2009; Penttilä 2011b, 51; Äimä –
Kujanpää 2013, 223.
752 Merger Directive, article 7. See Penttilä 2012, 37; Äimä – Kujanpää 2013, 223.
753 Judgment in the case C-384/11, Tate & Lyle Investment vs. Belgian state. See Brokelind 2012, 113–114; 
Äimä – Kujanpää 2013, 223. 
754 Judgment in the case C-43/00, Andersen og Jensen, item 23; Merger Directive, article 2, item j. See 
Äimä – Kujanpää 2013, 223–224.
755 Äimä – Kujanpää 2013, 224. See Andersson – Penttilä 2014, 745–746; KVL 2007/40.
756 Business Income Tax Act 52 d §. See Honkamäki – Pennanen 2010, 232–258; Äimä – Kujanpää 2013, 
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757 Äimä – Kujanpää 2013, 232–233. See Andersson – Penttilä 2014, 768.
758 Äimä – Kujanpää 2013, 233. See Terra – Wattel 2012, 679.
759 Äimä – Kujanpää 2013, 229–230. See Terra – Wattel 2012, 660.
760 Judgment in the case C-43/00, Andersen og Jensen, items 25 and 29. See Äimä – Kujanpää 2013, 230.
761 Immonen – Lindgren 2013, 36.
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resort to investments or new transfers of assets762. The transfer of assets can be used for 
example to corporatize a permanent establishment in another European Union 
country. The activity of the permanent establishment can be transferred to a subsidiary 
if the activity is constituting a business entity.763

In the transfer of assets the subscription price of the shares is paid with the 
contribution in kind, which must minimum have the economic value corresponding the 
payment of the subscription price that and that economic value should be booked into 
the equity. If the receiving company is established in connection with the transfer of 
assets, the contribution in kind composing based on the business transfer must be 
defined in the establishment contract. Because liabilities related to the transferred 
assets must be transferred at the same time according to the Business Income Tax Act 
52 d §, the transfer of assets is a directed net contribution in kind.764 As stated in the 
chapter 7.4.1, the transfer of assets can be executed between domestic companies or 
between two or more companies residing in the European Union countries. Companies 
residing in the European Economic Area countries can also be participating into a 
transfer of assets in accordance with the Business Income Tax Act 52 d § based on the 
principle of the freedom of establishment in the European Economic Area765.

According to the Companies Act, in the exchange of shares the alienating parties
subscribe new shares with the shares they own. The exchange of shares means 
alienating shares to a new owner with a directed contribution in kind. The company 
acquiring the shares is recording the value of the subscription price of the shares to 
share capital or invested unrestricted equity fund. Share capital can be increased, or the 
subscription price of the shares can be recorded fully to the invested unrestricted equity 
fund.766 In the exchange of shares the acquired company becomes a subsidiary of the 
acquiring company, and the earlier shareholders of the acquired company become 
shareholders for the acquiring company767. A limited liability company is acquiring 
such a part of shares of another limited liability company that the shares owned by the 
acquiring company generate more than half of the voting rights of the shares of the 
other company. In case the limited liability company already has more than half of the 
voting rights, it is acquiring more of the shares of that company and is giving as a 
compensation new issued own shares to the shareholders of that other company or the 
own shares that it is already holding.768 The compensation can also be cash payment, of 
which the amount cannot exceed 10 percent of the nominal value of the shared 
exchanged or the par value in case the nominal value is missing769. The maximum 
amount of the cash payment can be distributed unevenly between shareholders. Cash 
payment can be used for example in the redemption of shares of minority 
shareholders.770 Issues have occurred in analyzing what is a cash payment applicable to 
the Merger Directive771. The parties of the exchange of shares are an acquiring 

762 Judgment in the case C-43/00 Andersen og Jensen, item 35–37. See Tikka – Nykänen – Juusela –
Viitala, chapter 22, Liiketoimintasiirto; Äimä – Kujanpää 2013, 230–231.
763 Äimä – Kujanpää 2013, 231. See Ståhl et al. 2011, 278.
764 Äimä – Kujanpää 2013, 228–229. See Immonen 2011, 317–318.
765 Judgment in the case C-48/11, Veronsaajien oikeudenvalvontayksikkö vs. A Oy. See Äimä – Kujanpää 
2013, 229.
766 Äimä – Kujanpää 2013, 244–245. See Honkamäki – Pennanen 2010, 259–279; Immonen 2011, 355–
356; Ossa 2011, 101–102.
767 Äimä – Kujanpää 2013, 244. See Lang et al. 2010, 137.
768 Business Income Tax Act 52 f §. See Wahlroos – Alahuhta 2014, 202; Äimä – Kujanpää 2013, 245.
769 Merger Directive, article 2, item e. See Business Income Tax Act 52 f §; Äimä – Kujanpää 2013, 245.
770 Äimä – Kujanpää 2013, 248. See Terra – Wattel 2012, 667.
771 Äimä – Kujanpää 2013, 248. See Andersson – Penttilä 2014, 782–783.
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company, a target company of which the shares are acquired and shareholders of the 
target company772. Continuity principle is applied in taxation, and therefore for 
example the gain arisen in the exchange of shares is not considered as a taxable income. 
The exchange of shares does not in principle affect taxation of the target company. The 
exchange of shares can mean such a change in owners, which leads into losing of 
confirmed losses in accordance with the Income Tax Act 122 §. It can also affect the 
possibilities to grant a group contribution. Also in taxation of the acquiring company it 
should be noticed the possible effects of the exchange of shares on the loss relief and 
group contribution.773

The statutory domicile of a European company can be transferred in a tax-neutral 
manner to another European Union country as already stated in the chapter 7.4.1 in 
case a permanent establishment of the transferring community remains in the original 
registering country774. The transfer of the statutory domicile of a European company is 
not either a taxable alienation in the taxation of the shareholder775. A European 
company can transfer its statutory domicile from Finland to another European Union 
country without the company being dissolved or constituting a new legal person776. A 
European company (societas europea, SE) is a company form based on the European 
Law, and it is based on the rules of the European company set by the Council777. A 
Finnish limited liability company can settle together with a private or public company 
residing in another European Union country a European company. Public limited 
liability companies can also change their operational form to a European company.778

The regulations of the limited liability companies in the Income Tax Act 8 a § are 
applied to European companies registered in Finland779. European companies can be 
utilized in tax planning780.

7.5 Calculation of the capital gain

7.5.1 The concept of the acquisition cost

The acquisition cost of the sold asset is basically defined in the same way regardless of 
whether the Income Tax Act or Business Income Tax Act is applied. In defining the 
acquisition cost of the assets outside the business activity, Income Tax Act is applied 
with applicable items of the Income Tax Act. In the Business Income Tax Act, 
calculating the acquisition cost in the substance sale is generally more complicated 
especially related to the real estates and the buildings, which is discussed in more detail 
later in this chapter.781 Literally, the definition of capital gain is derived from other 
terms in the Business Income Tax Act. The Business Income Tax Act defines the terms 
proceeds from the sale of the assets and acquisition cost. The capital gain is calculated 
as the difference between those two. The proceeds from the sale of the assets are the 

772 Äimä – Kujanpää 2013, 245. See Järvenoja 2007a, 266–267; KHO 2012:24.
773 Äimä – Kujanpää 2013, 246. See Andersson – Penttilä 2014, 779–781.
774 Business Income Tax Act 52 g §; Merger Directive, article 14. See chapter 7.4.1 of this study; Äimä –
Kujanpää 2013, 253–257. 
775 Äimä – Kujanpää 2013, 246.
776 Business Income Tax Act 52 g §; KHO 2007:30. See Äimä – Kujanpää 2013, 253.
777 Council regulation no. 2157/2001. See Äimä – Kujanpää 2013, 253.
778 Äimä – Kujanpää 2013, 253. See Koski – Sillanpää, chapter 3, item Eurooppayhtiö.
779 Income Tax Act 8 a §. See Äimä – Kujanpää 2013, 253.
780 Äimä – Kujanpää 2013, 253.
781 Kukkonen – Walden 2015, 382–391; Kukkonen – Walden 2014, 140–141. See Kukkonen 1994, 235.
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difference between the sales price and book value. Based on the Business Income Tax 
Act, the proceeds from the sale of assets are taxable and the acquisition cost is tax-
deductible.782 The main principles of the Income Tax Act can be applied when 
calculating the acquisition cost in the Business Income Tax Act for the disposal of the 
business activity, but the acquisition cost assumption cannot be applied. The 
acquisition cost assumption cannot either be used in case of the possible assets under 
the Income Tax Act of the limited liability company, because the acquisition cost 
assumption is only used for natural persons. Capital gain is therefore always the 
difference between the sales price and the real acquisition cost that has not been 
deducted in the taxation.783 The simplistic definition of the capital gain is that the 
capital gain is used a synonym for gain on investment, as opposed to operating income 
from business dividends, interest, or salary income.

Defining the acquisition cost is one of those few rules of the Business Income Tax Act 
that has a relationship to cost accounting rules of the Bookkeeping Act784. The basic 
principles related to the acquisition cost calculation are included in the Business 
Income Tax Act 14 § (a disposal against compensation) and 15 § (a free disposal without 
a compensation or as a gift)785. The acquisition cost of the current, investment and fixed 
assets is the amount of the variable costs arisen from the acquisition and 
manufacturing of the asset786. All the fixed assets should be valued to the acquisition 
cost, which includes the variable costs from acquisition and manufacturing. The aim is 
to include all those costs to the acquisition cost that are sacrificed until the asset can be 
used in the real income generation. The acquisition cost can include planning and 
project costs, purchase price, freight, installation expenses and trial run expenses.787 In 
addition, fixed costs and interest costs included into the acquisition cost in the 
bookkeeping based as defined in the Bookkeeping Act chapter 4 5 § and chapter 7a 1 § 
are included in the acquisition cost in taxation788. In order to make the definition of the 
acquisition cost equal with that in the bookkeeping, the Business Income Tax Act 14.1 § 
was expanded starting from the year 2009 (1077/2008). Fixed costs and interest 
expenses recorded to the acquisition cost of the asset in the bookkeeping based on the 
IFRS standards are also included in the acquisition cost of the investment, current, 
fixed or other business-related asset in taxation when the taxpayer constitutes the 
financial statements based on IFRS standards.789 Before 2009, activation of fixed costs 
to the acquisition cost was already allowed in the Bookkeeping Act and Business 
Income Tax Act790. But because the inclusion of fixed costs to the acquisition cost has 
been voluntary, it has not been widely applied in taxation791. The Bookkeeping Act does 
not allow including interest expenses to the acquisition cost of the current assets, and 
therefore they have not either been included in the acquisition cost in taxation792.
Because of the change done in the Business Income Tax Act regarding the application 
of the IFRS, the inclusion of the interest expenses in the acquisition cost of a current, 
tangible or intangible asset has been obligatory for the asset fulfilling the conditions of 

782 BITA 4–6 §.
783 Kukkonen – Walden 2015, 382–391; Kukkonen – Walden 2014, 143. See Immonen – Lindgren 2013, 
42–43; 59–61.
784 Myrsky – Malmgrén 2014, 132.
785 Kukkonen 2010, 386.
786 BITA 14–15 §. 
787 Blummé – Pitkänen – Raunio – Äärilä 2001, 86; Myrsky – Malmgrén 2014, 132.
788 BITA 14 §.
789 Myrsky – Malmgrén 2014, 135.
790 BA 4:5 §; BITA 14.1 §. See Myrsky – Malmgrén 2014, 135.
791 BA 4.5.2 §. See Myrsky – Malmgrén 2014, 135.
792 BA 4.5.3 §; Myrsky – Malmgrén 2014, 135.
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IAS 32 and for the company applying IFRS.793 The amount of the acquisition cost of the 
taxpayer at the end of the fiscal year is defined based on the assumption that the similar 
assets have been alienated and consumed in the same order in which they have been 
acquired unless the taxpayer indicates something else. In defining the acquisition cost 
of book-entry securities the book entry securities are considered having been acquired 
in the same order in which they were acquired unless the taxpayer indicates something 
else.794 This means applying the FIFO (First In, First Out) principle.795 Outside the 
book-entry system, the company will itself decide that in which order the shares are 
disposed of. With bookkeeping it is possible to indicate, which shares have been sold if 
needed.796

The value of inventories is defined based on the real acquisition costs of the inventory 
items, if the taxpayer represents a sufficient clarification on those for example with the 
cost calculations based on the manufacturing accounting. This plays a significant role 
especially in a situation in which the price of the purchased items is changing. The 
value of inventories can be found out by calculating the amount of items in inventories. 
The remaining items are comprising the inventories that is recorded into the balance 
sheet. That part of the expenses, of which the corresponding items are not in the 
inventories anymore, are recorded as expenses in the financial statements. In case the 
taxpayer cannot indicate clearly the real acquisition cost of inventories, the FIFO 
principle is applied. The selection of the valuing method of inventories is also having an 
effect on the profit of the financial year. There are other possibilities for valuing than 
FIFO, for example LIFO (Last In, First Out). In the LIFO method, the last purchased 
items are considered to be alienated first, and therefore the original acquisition cost of 
the items remaining in the inventories last are considered to be based on the costs of 
the first purchased items.797 However, the starting point for defining the acquisition 
cost is the real acquisition cost and FIFO or the opposite of FIFO. In case FIFO or the 
opposite of FIFO is applied, also the average of the real acquisition costs weighed with 
the corresponding amount of the purchased items can be used.798

The rules of the Business Income Tax Act 14 § related to the activation of fixed costs 
mean that the costs that would have otherwise been deducted from the profit as an 
annual expense cannot be deducted because they are included in the acquisition cost in 
bookkeeping. The activation of the fixed costs in bookkeeping therefore also improves 
the taxable income but it also affects the amount of assets, which on the other hand 
affects the calculation of net assets and the division of income to earned and capital 
income. The Accounting Board has released the general precept on including the fixed 
costs to the acquisition cost of the asset on January 31 2006799, which guides on 
application of the rules of the Bookkeeping Act and the Bookkeeping Decree regarding 
defining the acquisition cost of assets. The Bookkeeping Act is based on the principle 
that in the interpretation of different cases it is possible to get help from the
international financial statements standards, when a corresponding case has not been 
solved in the Finnish legislation, European financial statements directive800 or group 

793 IAS 32; Myrsky – Malmgrén 2014, 135.
794 BITA 14–15 §; KHO 2006 T 2469. See Myrsky – Malmgrén 2014, 138–139.
795 Kukkonen – Walden 2015, 382–391; Kukkonen – Walden 2014, 142. See Myrsky – Malmgrén 2014, 
138.
796 Kukkonen 2010, 388. 
797 Myrsky – Malmgrén 2014, 139–140.
798 BA 4:5.4 §. See Myrsky – Malmgrén 2014, 139.
799 Kirjanpitolautakunnan yleisohje kiinteiden menojen lukemisesta hyödykkeen hankintamenoon 
31.1.2006.
800 78/660/ETY. 
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financial statements directive801. International financial statements standards refer to 
IAS/IFRS. The specific general guide mentioned above is referring to the IAS/IFRS in 
the section related to defining fixed costs of the acquisition cost.802 Business Income 
Tax Act also discussed about the definition of the acquisition cost in connection with 
the rules related to reorganizations803.

Variable costs are costs that depend on the volume, whereas fixed costs are costs that 
remain same in the same capacity regardless of the operating rate. Capacity refers to 
the maximum production rate, and the operating rate refers to the output amount. 
When defining the costs related to specific assets, a decision needs to be done on how to 
create the cost calculation. The minimum calculation only includes variable costs, and 
it can be done by dividing the variable costs of the calculation period by the amount of 
the output items. In the average calculation all the costs of the calculation period are 
allocated to the output items, and no division to variable and fixed costs is done. In the 
normal calculation the division to variable and fixed costs is done, and only those fixed 
costs are allocated to the output items that would be assigned to them on average when 
the operating rate would be normal.804 Defining the acquisition cost of inventories is 
not tied up with the cost accounting applying the margin calculation, but also activity-
based accounting can be used. In practice variable costs can be included in the 
acquisition cost based on the cost calculations done for the financial statements. A 
systematic cost accounting is required for including fixed assets to the acquisition cost 
of inventories.805

The value-added tax, which is deducted as a cost transfer to the state when calculating 
the tax credited, is not included in the acquisition cost. In case the value-added tax 
included in the acquisition price of a fixed asset cannot be deducted when paying the 
tax credited, it can be included in the acquisition price806.807 In case finished goods are 
purchased, the purchase price of the good adjusted with the adjustment items such as 
cash discounts and value-added tax, and purchase freights, shipping fees and other 
corresponding items directly related costs is included in the acquisition price. This 
applies for example when purchasing machinery or equipment to be part of fixed
assets.808

The acquisition cost of the fixed asset shares composes of the purchase price of the 
shares including possible costs or the original exercise price of the shares. In normal 
cases the original acquisition cost is also the acquisition cost on the moment of 
disposal, when there have been no depreciation on the acquisition cost. Also the capital 
contributions done by the parent company to the subsidiary are added to the 
acquisition cost, regardless of whether shares have been received against the capital 
contributions or not. The possible goodwill809 received in the purchase of the whole 
share capital is added to the acquisition cost.810 Goodwill is the difference between the 
paid acquisition cost and the fair value of the equity of the company. Goodwill is seen 

801 83/349/ETY.
802 Myrsky – Malmgrén 2014, 136.
803 See for example BITA 52 b §; 52 c.5 §. See also Myrsky – Malmgrén 2014, 137.
804 Myrsky – Malmgrén 2014, 133.
805 Myrsky – Malmgrén 2014, 137.
806 VATA 114 §. 
807 Myrsky – Malmgrén 2014, 133.
808 Myrsky – Malmgrén 2014, 133.
809 Goodwill items are related to the market position, brand, customer relationships, capable personnel 
and good reputation of the company. See Immonen – Lindgren 2013, 29.
810 BITA 4–6 §, 24 §; Kukkonen 2010, 387. 
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positive to both the seller and buyer, because it indicates positive cash flow impacts 
related to the business of the company. The amount of the goodwill is agreed case by 
case between the seller and buyer.811 When the acquisition takes place, acquisition cost 
of the goodwill is booked to the intangible assets of the balance sheet of the buyer812.
Goodwill cannot be amortized in connection with the share purchase in the similar way 
as in the case when the whole business of the target company has been purchased in the 
substance transfer. That is because depreciations cannot be done from the acquisition 
cost of the shares, the goodwill cannot either be amortized.813 In the substance transfer 
the goodwill is amortized in the taxation based on the Business Income Tax Act 24 § 
with the straight-line method and latest during ten years814. Shares can also be received 
in natura instead of a cash dividend. The acquisition cost of the shares received as a 
dividend is the fair value on the moment when the dividend could have been 
withdrawn. Therefore the tax-exempt part of the dividend is not deducted from the 
acquisition cost of the shares.815

The acquisition time of the shares and interests needs to be clarified in the sale of 
shares and interests of the partnership. The acquisition time of the shares of the limited 
liability company is most often the year of establishment of the company (the timing of 
the establishing company meeting or the acquisition day of the shares). In the disposals 
against payment the ownership generally exists from one disposal day to another 
disposal day. In the Business Income Tax Act, a one-year ownership time is applied to 
the tax-exempt disposal of fixed asset shares.816 The certain part of the acquisition cost 
of the earlier acquired shares or interests is included in the calculation of the 
acquisition cost. The acquisition cost is proportionally allocated to the old and new 
shares. If the taxpayer sells a warrant instead of shares, the acquisition cost of the 
warrant will be the proportional part of the acquisition cost of the underlying shares.817

Fixed assets of the company are composed of machinery and equipment, business 
premises or housing companies and possible subsidiary shares. In case of a built real 
estate, the acquisition cost is divided to three parts: the acquisition cost of ground, 
building and the technical equipment of the building.818 The purchase price of the real 
estate is first divided to the ground and building, and thereafter the part of the 
acquisition cost of the technical equipment (for example elevators) is separated out 

811 Immonen – Lindgren 2013, 29.
812 Immonen – Lindgren 2013, 29.
813 BITA 4–6 §, 24 §; Immonen – Lindgren 2013, 30; Kukkonen 2010, 387. In the financial statements 
prepared based on the Bookkeeping Act the goodwill is amortized with the straight-line method during five 
years and with special reasons latest during 20 years. In the financial statements prepared based on the 
IFRS, the goodwill is not amortized with the straight-line method. Instead, the fair value of the goodwill is 
tested annually by estimating the money flows being recoverable. In this testing a write-off affecting the 
profit is done if needed. See Immonen – Lindgren 2013, 29.
814 BITA 24 §; Immonen – Lindgren 2013, 29. If the write-offs are done quicker in the bookkeeping than in 
the taxation, such deferred write-off is arisen for the goodwill that can be deducted in the taxation not 
earlier than in the last write-off year. If the business is alienated before the last write-off year, the deferred 
write-offs can be deducted up to that amount that is related to the alienated business, to which the goodwill 
is relating. See Honkamäki – Pennanen 2010, 91; KHO 2008/3372.
815 KHO 2005 T 2765; Kukkonen 2010, 388. See Haapaniemi 2006, 240; KHO 2005 T 813 (non-
published).
816 Kukkonen 2010, 381. 
817 Kukkonen 2010, 388. See Andersson 1994, 141; KHO 1983 II 576; Kukkonen 1994, 279; Tikka –
Nykänen 2010, 14:21. 
818 BITA 31 §. See Kukkonen – Walden 2015, 382–391; Kukkonen – Walden 2014, 146; Tikka – Nykänen
2010, 14:15.
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from the building. The acquisition cost of the real estate should be in principle divided 
in the same proportions as the fair value of the ground and building. Generally the 
proportion of the acquisition costs will be defined based on the taxation value, if no 
other evidence is shown.819 The change, expansion, renewal and other corresponding 
basic repair costs of the asset are included into the acquisition cost of the fixed asset820.
They are included into the acquisition cost in case the taxpayer requires that, whereas 
the renovation costs are included in the acquisition cost without a separate request 
from the taxpayer821. Renovation means such a work that significantly changes a fixed 
asset compared to the situation when the asset was bought. Repair costs represent that 
part of the costs, with which it would have been able to repair the fixed asset and to 
keep the original condition of the asset. Renovation costs must be activated. Regarding 
big repair costs the taxpayer can select in bookkeeping either activating those or 
recording those as expenses. If an allowance has been received for acquiring the asset, 
the amount of the allowance of the acquisition cost is not included in the deductible 
amount in taxation822.823

Regarding the ground of the real estate, the basis for the capital gains taxation is that 
the acquisition cost is deducted in connection with the disposal. The acquisition cost of 
individual trees cannot be deducted, unless the whole forest real estate is sold. 
Unrealized increase in value of biological assets (for example forest) is not taxed and 
the unrealized decrease in value is not deducted. In case trees are destroyed by a storm 
or fire it is an asymmetric solution if the insurance compensation is taxed whereas the 
acquisition cost cannot be deducted.824 Wages and salaries of the building workforce, 
material costs, costs on the ground survey and building planning are included in the 
acquisition cost of self-built building of the fixed assets. The costs related to taking 
down an old building in the site before building the new building can start are included 
in the acquisition cost of the new building.825 The contract price of the building 
constructed based on a contract normally also includes the interest arisen during 
construction. Therefore those interests are included in the acquisition price of the 
order. The contractor however cannot include those interests into the acquisition price 
of the unfinished building of the current assets. The transfer tax and expenses on 
leveling the ground are included in the acquisition cost of the ground. Also the 
attorney’s fees related to the registration of title or blocking the ground are included in 
the acquisition cost of the ground.826

Regarding the acquisition cost of subsidiaries and associates, a question may arise 
regarding the professional fees related to the acquisition. In connection with an 
acquisition many kind of fees are paid for legal and other services. In principle, the 
professional fees can be considered being part of the acquisition cost, especially if they 
have been paid for the business activity that is closely related to the acquired shares 
and these fees would not have been arisen without the acquisition of the shares827.
Professional fees that are related to clarifying the reasonability of the forthcoming 
acquisition before making the final acquisition decision could be also considered 

819 Kukkonen – Walden 2015, 382–391; Kukkonen – Walden 2014, 146. 
820 BITA 35 §. See Kukkonen – Walden 2015, 382–391; Kukkonen – Walden 2014, 146; Tikka – Nykänen 
2010, 10:31.
821 BITA 35 §. Myrsky – Malmgrén 2014, 136–137.
822 BITA 8 §. See Myrsky – Malmgrén 2014, 137.
823 Myrsky – Malmgrén 2014, 137.
824 KHO 2005 T 439; Kukkonen 2010, 387. 
825 Kukkonen 2010, 387. 
826 Kukkonen 2010, 387.
827 Kukkonen 2010, 388. See KHO 1971 T 3558; KHO 1990 T 2531; Penttilä 1991, 98.
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related to events outside the acquisition itself. However, starting point is that the 
professional fees arisen in connection to the acquisition are included to the acquisition 
cost, if no reliable evidence is shown to indicate something else.828 The Supreme 
Administrative Court Decision (KHO) 2013:68 supports this approach. The costs 
related to compiling a listing prospectus were not included into the acquisition cost, 
because the costs were considered being related to issuing new shares rather than 
acquiring the shares transferred to the company in the acquisition. However, the 
interesting factor in this case is that A Oyj did not explicitly indicate any evidence for 
the costs not included into the acquisition cost.

The Finnish A Oyj had made a public tender offer to the shareholders of the Norwegian 
C ASA, based on which the purchase price of the shares would be partly composing of a 
cash compensation and partly new shares issued by A Oyj. The share purchase took 
place, and A Oyj recorded the shares of C ASA to the fixed assets. A Oyj had ended up 
with the costs of less than 800 000 euro on organizing the issue of shares related to the 
public tender offer. The costs comprise fees of financial and legal advisors used in 
preparing the listing prospectus, printing costs and authority fees arisen from 
approving the prospectus. A Oyj had treated these cost items as deductible annual costs 
in financial assets. In the taxation these costs items were considered to be part of the 
acquisition cost of the shares of C ASA, and the costs had therefore been added to the 
income of A Oyj. The costs directly related to the acquisition of the shares of C ASA, 
which was not the main focus under this case, A Oyj had already activated to the 
acquisition cost of the shares. The listing prospectus related to the share issue was 
prepared under the obligation of the Securities Market Act chapter 2 3 § subsection 1. 
Therefore the costs arisen in this preparation were considered to be more connected to 
acquiring new shares than to the acquisition of shares in the acquisition regardless of 
that the issued shares were used as part of the purchase price of the acquired shares. 
The costs related to the preparation of the listing prospectus were deductible annual 
costs in the taxation of A Oyj.829

The parent company of the group may make a capitalization issue or invest another 
type of additional capital to a subsidiary. These kinds of capital investments related to 
the owned shares are included to the acquisition cost of shares. However, the tax 
treatment of this kind of additional capital investments is partly open. Another open 
item is the effect of the change in value of the additional paid-in capital allowed by the 
Companies Act to the calculation of the capital gain.830 A credit loss related to a 
subordinated loan that is related to the business activity of the company can be 
deducted in taxation. A subordinated loan is a loan of which the timing of payback is 
not known exactly. In the case law an equity loan given by a shareholder to the 
company is considered as a part of the acquisition cost. Therefore, a subordinated loan 
could also be considered as a part of the acquisition cost. A bond loan with warrants 
allows to subscribe the shares of the company that issued the loan. The fair value at the 
time of acquisition estimated based on the related interest and loan provisions  is 
considered as the acquisition cost of the bond. The acquisition cost of the warrants is 
the residual value calculated as the difference of the total price (subscription price) of 
the bond loan with warrants and the acquisition cost of the bond.831 The acquisition 
cost of the business substance of a limited liability company may have been formed 
because of a contribution in kind, reorganization or transformation. The acquisition 
cost of a contribution in kind is the fair value. In the transformations of enterprise form 

828 KHO 2004:93; Kukkonen 2010, 389; Myrsky – Malmgrén 2014, 134. 
829 KHO 2013:68. See Penttilä 2013, 345–346.
830 Kukkonen 2010, 389. 
831 Kukkonen 2010, 389.
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the acquisition costs are transferred with a continuity principle832. The same principle 
is applied in the reorganizations based on the Business Income Tax Act. In taxable 
reorganizations (no continuity principle) the question is about the dissolution of a 
limited liability company and the principle of the fair value.833

In case the substance disposal is related to an asset produced by the company itself, the 
acquisition cost includes the production wages and salaries and the purchase price of 
the material. Production wages and salaries also include the wages and salaries related 
to maintaining the machines used in the production. The wages and salaries of the 
engineers and officials managing and following up a bigger part of the production are 
not included in the acquisition cost, because they are not considered as variable 
expenses due to production. Wages and salaries of the supervisors need to be 
considered case by case, and at least the wages and salaries of those supervisors, who 
follow up the production in the production line area, are included in the acquisition 
cost. Also the social expenses paid based on the production wages and salaries are 
included in the acquisition cost. Social expenses must be included to the activated 
acquisition cost, when the taxpayer as the employer conducts work related to new 
construction or enhancement. The aim is to activate the exact value of the new 
construction or the acquisition cost of the new movable property and enhancement 
costs, including the social expenses. The amount of social expenses may vary depending 
on the company, for example the amount of wages and salaries and the grading of the 
social security payment.834 In separate production defining acquisition costs of the 
current assets is not normally causing issues. In integrated production allocating costs 
is more complicated. However, for example in process industry the production wages 
and salaries and raw material expenses are activated to the acquisition cost of the 
current assets. In integrated production these costs can be allocated to product groups, 
and the acquisition costs of products are calculated by dividing the costs of the product 
group by the number of products.835 Sometimes in a substance disposal, there exists an 
interest to over-value the depreciable asset or an exception is done in allocating the 
sales price compared to the real allocation proportion. In that case the allocation 
proportion can be adjusted in taxation.836

In the substance acquisition, the acquisition cost is allocated to the different items of 
the substance up to the fair value of these items. The possible excess amount of the 
acquisition cost, deducted by the possible transferable liabilities, is the goodwill of the 
company. Goodwill will be recognized as income directly in the acquisition, if the 
goodwill has arisen as the end result of the business activities. For the goodwill 
developed by the company itself, there is no value in the balance sheet. If the sold 
substance includes goodwill arisen earlier in another acquisition and included in the 
balance sheet, it is included in the assets that are transferred in the sale of the 
substance. Goodwill generally arises from the market position, customers, personnel, 
reputation and trade name of the company.837

A deductible acquisition cost of the current, investment and fixed assets received as a 
heritage, gift or other corresponding title without a compensation is considered to be 
the probable alienation price at the time of the title, or the probable alienation price at 
the moment when the asset was taken into use in the business and that probable 

832 ITA 24 §. See Kukkonen 2010, 389. 
833 Kukkonen 2010, 389. 
834 Kukkonen 2010, 389–399; Myrsky – Malmgrén 2014, 133–134. 
835 Kukkonen 2010, 390.
836 KHO 1979 B 552; Kukkonen 2010, 386–387. 
837 Kukkonen 2010, 390. 
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alienation price being lower than that at the time of the title. If the taxpayer has 
received the whole business or trade without a compensation, the acquisition cost of 
the current, investment and fixed assets is deducted in the same way as of it would have 
been deducted from the income of the alienator of the title.838 This means that the 
Business Income Tax Act 15 § applies the continuity principle for the transfer of a whole 
business or trade. The carrying value of the acquisition price of the alienator of the title 
is transferred to the receiver.839 Provisions included in bookkeeping are not released840.
This is creating a possibility for double taxation, because heritage and gift taxation are 
in principle based on the fair value of the transferred assets841. A limited liability 
company seldom receives assets with discount or free of charge, unless the asset is 
received from a shareholder. The acquisition cost of a single asset is in practice the fair 
value of the asset or the value at the time of the title in the heritage of gift taxation. 
Therefore the Income Tax Act 15 § is migrating the acquisition cost calculation to 
determining the fair value.842

The definition of the acquisition cost as defined in the Business Income Tax Act 15 § 
becomes applicable for private entrepreneurs. If the accounting entity received a land, 
building, moveable, security or other corresponding asset as a gift meant for a 
permanent use, this asset is recorded as the value of the alienation time in the balance 
sheet. The amount recorded in the balance sheet cannot exceed the probable alienation 
price of the asset. The amount corresponding the amount recorded in the balance sheet 
is recognized as income in the income statement.843

7.5.2 The concept of the sales price

When a parent company sells the shares of a subsidiary, the group is selling the assets 
and liabilities related to the sold legal company. The book value of these assets and 
liabilities deviates nearly always from the book value of the subsidiary shares in the 
balance sheet of the parent company, and therefore the capital gain is different for the 
parent company and the group. The difference between the capital gain of the parent 
company and group most often is due to gains and losses arisen after the acquisition of 
the subsidiary company, write-offs and write-offs of the goodwill on consolidation and 
internal margins. Some items could also have been booked at the group level, which 
also affects the capital gain at the group level. These kinds of items can be for example 
reorganization provisions. In the group financial statements the capital gain is booked 
into the other operating income and expenses. An individual company will include the 
capital gain into the item gains from the shares of the other companies in the group. 
The alienation of a whole business can be represented in the extraordinary items, if the 
capital gain is significant for the group. Also the International Financial Reporting 
Standard 5 supports this practice, because based on that a capital gain of a significant 
reorganization needs to be represented separately from the other operating income and 
expenses.844 If liability items have been transferred in a transfer of assets, the sales 
price needs to be allocated also to the liability items. If the sales price has not been 
allocated in the acquisition contract or by other means to the assets and liabilities 

838 BITA 15 §. See Kukkonen 2010, 386, Myrsky – Malmgrén 2014, 140–141.
839 Kukkonen 2010, 386. See Myrsky – Malmgrén 2014, 141; Tikka – Nykänen 2010, 10:37.
840 Myrsky – Malmgrén 2014, 141.
841 Kukkonen 2010, 386. 
842 Kukkonen – Walden 2015, 382–391; Kukkonen – Walden 2014, 146. See KHO 1975 II 528; KHO 1983 
II 521; Penttilä 1991, 103.
843 Myrsky – Malmgrén 2014, 141. See Kirjanpitolautakunnan yleisohje 1607/2000 and 1574/1999.
844 Mäkelä – Reponen – Pohjonen – Honkamäki 2009, 149–150. See IFRS 5; KILA 16.10.2007.
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included into the sales, the sales price must be allocated when levying the taxes. If there 
is no other information, the sales price is allocated to the assets and liabilities in 
relation to their taxable values.845

Especially in the sale of ownership interest, for example the shares of the subsidiary, 
there may be interpretative items related to the sale agreement, and the effect of those 
on the capital gains needs to be solved. The sales price of the seller often also 
determines the acquisition cost of the acquirer.846 In an acquisition part of the sales 
price can remain undefined at the moment of the transaction, if the total sales price is 
tied up with a future event or action847. In that case taxation is assigned mainly to the 
known part of the sales price at the time of the acquisition. The alienation can also be 
only partly based on a compensation848. This is one of the most common basic issues of 
the capital gains taxation: delimiting between the realized and unrealized capital 
gains849.

Acquisition of shares can also be carried out as the exchange of shares or other assets. 
Then the disposal price is the fair value of the new assets received to replace the old 
ownership of shares. Also the liabilities transferred in the acquisition and the other 
commitments of the seller completed by the acquirer increase the disposal price.850

There are quite complicated questions related to the calculation of the disposal price in 
the following situations:

1) Interest component is related to the acquisition (part of the disposal price is given 
on credit).

2) Compensation on competition limitation or a lifelong payment, for example 
pension, is related to the acquisition.

3) The old owner entrepreneur stays in the company and receives a separate 
compensation for work or consulting on that time.

In these cases it is difficult to draw the line between operating income and capital 
gain.851 In practice, such situations may arise that the exact sales price is not stated in 
the bill of sale or the sales price is composed of different items. If the debts and 
interests have been carried over from the seller to the acquirer, they are considered to 
belong to the sales price.852

Taxation of the interest component depends on the contents of the transaction 
contract. If the interest component has been separated out from the rest of the 
transaction price and the seller collects the interest during a certain payment period, 
the interest is considered as the interest on capital income. When the interest is 
calculated as part of the transaction price, taxation is not as clear as in the situation 
when interest is defined separately.853 Internationally it is common to separate out the 

845 Ossa 2014, 279.
846 Kukkonen – Walden 2015, 392–395; Kukkonen – Walden 2014, 147. 
847 For more details see chapter 7.5.3 of this study.
848 For more details see chapter 7.4.1 of this study.
849 Keskitalo 2012, 413; Kukkonen 2007a, 97–99.
850 KHO 1988 B 560; Kukkonen – Walden 2015, 392–395; Kukkonen – Walden 2014, 147. 
851 Kukkonen – Walden 2015, 392–395; Kukkonen – Walden 2014, 147; Mannio 1997.
852 Ossa 2002, 168.
853 Kukkonen – Walden 2015, 392–395; Kukkonen – Walden 2014, 147. See KHO 1975 II 533.
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interest from the transaction price, whereas in Finland that is not done in most of the 
cases854. There are not clear cases on the tax treatment of interest-exempt transaction 
price, and the legal literature does not either have a clear picture on separating the 
interest.855

From the viewpoint of the seller, the tax treatment of the interest component may have 
an effect on the extent and accrual of income. For a private person a share purchase is a 
tax-exempt change of generation, but the separation of the interest component can lead 
into paying taxes. The same applies when a limited liability company or cooperative 
alienates tax-exempt fixed asset shares based on the Business Income Tax Act 6 §. In 
principle the treatment of interest can be significant from the financial point of view, 
when the line is drawn between the tax-exempt (capital gain) and taxable (interest) 
income. The exact contents of the sales price has especially been paid attention after the 
corporate tax renewal. The taxation of the separately taxed interest would be postponed 
to next fiscal years in the taxation of the seller. For the acquirer the definition of the tax 
treatment of the interest plays a significant role. In many cases the acquisition cost of 
shares is non-deductible, whereas interest is always deductible. Thus, an intensive to 
change part of the transaction price to interest may arise. From the seller’s perspective 
this does not matter especially in cases in which the capital gain is anyhow taxable 
income.856

The simplest way of determining the capital gain and sales price is to consider the 
whole compensation received from the seller as the sales price, regardless of how the 
amount of the sales price has been defined and how the sales price is paid. This makes 
it possible to change the income from the operating income to the capital gain. Drawing 
the line between operating income and capital gain arises when evaluating different 
kind of compensations to the seller.857

In the business acquisition contract, there is quite often a competition limitation clause. 
In that case the seller is committed not to compete during a certain period of time 
either directly or indirectly with the business of the sold company. If nothing has been 
agreed about this kind of a clause, then the transaction price cannot be divided.858 The 
integrity of the transaction price is related to interests of the acquisition. The acquirer 
often wants especially to acquire the customer relationships and markets. The situation 
may become difficult, if the whole sales price is compensation on a competition 
limitation.859

The issues related to defining the sales price may also arise, if the owner entrepreneur 
stays in the company sold. The owner entrepreneur can be remained in the company as 
a goodwill component, or the owner entrepreneur is related to paying an additional 
acquisition price. An individual consulting or cooperation contract is made with the 
entrepreneur either separately or in connection with the sale. When the contract is 
separated from the sales contract itself, this arrangement normally does not cause any 
problems. The compensation received by the entrepreneur is taxed as salary, and the 
company deducts the costs. If nothing is paid to the entrepreneur on the work 

854 Kukkonen – Walden 2015, 392–395; Kukkonen – Walden 2014, 147–148. See Melz 1986, 86; Tikka –
Nykänen 2010, 14:19.
855 Kukkonen – Walden 2015, 392–395; Kukkonen – Walden 2014, 148. 
856 Kukkonen – Walden 2015, 392–395; Kukkonen – Walden 2014, 148. 
857 Kukkonen – Walden 2015, 392–395; Kukkonen – Walden 2014, 148. 
858 Kukkonen – Walden 2015, 392–395; Kukkonen – Walden 2014, 148. See KHO 1976 II 522; KHO 1977 
II 518; Tikka – Nykänen 2010, 33:12; Vaasan LO 5.6.1991 T 200/I.
859 Kukkonen – Walden 2015, 392–395; Kukkonen – Walden 2014, 148. 
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conducted by him, part of the sales price can be interpreted as salary. The same applies 
if the sales contract includes a condition about further working in the company.860

7.5.3 Carrying forward the sales price

The suspending payment terms related to the alienated asset do not normally postpone 
the emergence of the obligation to pay capital gains tax. The fiscal year and 
carryforward are determined based on the time the sales contract is created. This is the 
main rule in the income taxation, and it is also normally applied in the business income 
taxation when the alienation is related to the fixed asset shares or fixed asset real 
estates. Normally already a letter of intent that has a nature of a final contract leads 
into the same end result.861 Only in such situations, in which the sales price remains 
open because of the future events, the taxation may be postponed862. The ownership 
time of the seller is relevant to define, especially in case of disposal of fixed asset shares. 
Tax-exempt capital gains on the sale of fixed asset shares require that the shares have 
been owned for at least one year.863

In a way the question is about drawing the line between the realized and unrealized 
increase in value. In some situations the condition on the additional sales price can 
include a long time period. Then it is unclear, how a long time it is possible to change 
the capital gains taxation of the original seller. If it has been agreed in the sales contract 
that the seller will later receive a certain part of the gain realized by the acquirer from a 
further sale, the time period can be 5–10 years. In this kind of a situation it might be 
possible to consider the additional sales price as the capital income of the further sales
year instead of as part of the original capital gain.864

When the company or the businessman sells itself business assets, the seller is taxed 
based on the basic principles of the Business Income Tax Act. This leads into a question 
about a possible accrual difference between the Business Income Tax Act and Income 
Tax Act. In the Business Income Tax Act the revenue recognition is made by accrual 
basis, which is different from the Income Tax Act, in which the taxation of the machine 
of fixed assets already took place in the year of delivery, not in the year when it was 
started to be used.865 Income is basically the consideration received from the settlement 
that can be considered having been received866.

The scope issue (tax exposure of income and deductibility of cost) and the accrual issue 
(temporary allocation of calculation items) have been clearly separated from each other 
in the Business Income Tax Act. The carryforward rules of the corporate income tax law 
define, how the taxable income and deductible costs are allocated to the income and 
costs of different fiscal years. The key principle is actual basis, based on which the 
allocation in time is connected to receiving the business item and disposing of 
consideration instead of connected to the payment transaction. Minor cost and income 

860 Kukkonen – Walden 2015, 392–395; Kukkonen – Walden 2014, 148–149. 
861 KHO 1965 II 568; Kukkonen – Walden 2015, 395–400; Kukkonen – Walden 2014, 149–150. See KHO 
1975 II 553; KHO 1981 II 576.
862 Kukkonen – Walden 2015, 395–400; Kukkonen – Walden 2014, 150. 
863 BITA 6 b §. 
864 Kukkonen – Walden 2015, 395–400; Kukkonen – Walden 2014, 150. See Andersson 1988, 19; 
Kukkonen 1994, 215; Melz 1986, 271.
865 Kukkonen – Walden 2015, 395–400; Kukkonen – Walden 2014, 149–150. 
866 BITA 19 §. See Kukkonen – Walden 2015, 395–400; Kukkonen – Walden 2014, 151.
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items can, however, be carried forward based on the payment transaction. A self-
employed person is also allowed to use cash basis to certain extent.867

The significant role in doing accruals is the division of costs to those items that are 
included in the acquisition cost of the current, investment or fixed assets and on the 
other hand to the costs being of type annual expenses and to other costs that do not 
accumulate assets. There is a special rule for long-terms costs that do not accumulate 
assets. For some expenses the rule sets out an obligation for activation, whereas for 
other assets the rule only creates a right to activation. The division of costs to the costs 
being of type annual costs and to the costs to be included in the acquisition cost is 
determined by the definition of the acquisition cost, based on which the acquisition cost 
is the amount of variable costs arisen from the purchase and manufacturing of the 
asset. There is a special rule for the acquisition cost, when a business-related asset is 
received as a heritage or gift868.869

Matching principle creates the basis for the carryforward principles of the Business 
Income Tax Act. Based on the matching principle, those costs that do not accrue 
income in the future years are recognized as expense. Those costs that accrue costs in 
the future years are activated and booked to the acquisition cost. Based on the 
matching principle, it is obliged to activate the acquisition cost of the current, fixed and 
financial assets. Activation is also applicable to certain such assets that do not 
accumulate assets.870 Carryforward principles should be applied as such: the timing of 
allocating income and expenses can be decided by the taxpayer only if the regulation of 
the Business Income Tax Act allows doing so. In practice especially the depreciation 
principles and in some cases also the provision principles give income-related 
discretion. Also general carryforward principles bring some flexibility to the time-based 
allocation.871

The sales prices of the current assets are recognized as revenue based on the timing of 
the physical disposal of the asset items872. Carrying forward the income is not tied to 
the event of payment. Receiving the income is basically tied to the final acquisition time 
(time of the disposal of the asset from the seller to the acquirer)873. For other assets 
under the Business Income Tax Act other than current assets – mainly fixed and 
investment assets – the carryforward principle is not fully clear. As a main principle, in 
the acquisitions of fixed assets, the sales price has been recognized as revenue based on 
the acquisition date instead of the physical disposal date of the asset. However, based 
on the regulations of the Business Income Tax Act, the physical disposal date should be 
applied874. Therefore, application of the physical disposal date of the asset would be in 
accordance with the wording of the Business Income Tax Act875. If the taxation of the 
alienation of fixed asset is tied to the concrete alienation moment instead of the 
moment of completing the contract, there is quite an extensive possibility to affect the 
recognition year876. The possible accrual difference between the Business Income Tax 

867 Kukkonen 2010, 396. 
868 BITA 15 §.
869 Kukkonen 2010, 396.
870 BITA 24 §. See Kukkonen – Walden 2015, 395–400; Kukkonen – Walden 2014, 151.
871 Kukkonen – Walden 2015, 395–400; Kukkonen – Walden 2014, 151. 
872 BITA 13 §. See Kukkonen – Walden 2015, 395–400; Kukkonen – Walden 2014, 151.
873 BITA 19 §. See Kukkonen – Walden 2015, 395–400; Kukkonen – Walden 2014, 151.
874 BITA 41 and 42 §. See Kukkonen – Walden 2015, 395–400; Kukkonen – Walden 2014, 151.
875 Andersson 1994, 99; Andersson – Ikkala 2000, 335–336. See Kukkonen 2010, 396.
876 Kukkonen – Walden 2015, 395–400; Kukkonen – Walden 2014, 151. See Mattila 1995, 18; Tikka –
Nykänen 2010, 14:22; Tunturi 1986, 116; Voipio 1985, 171.
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Act and Income Tax Act can be problematic not only in the income taxation but also in 
calculating the net assets of the company877. Separation of the transfer of the ownership 
right and control from the moment of completion of the binding alienation contract can 
mean that although the taxpayer is considered having been alienated the asset with a 
realized capital gain, the same asset can be included into the assets of the taxpayer at 
the end of the fiscal year in the calculation of net assets.878

In practice symmetry between the Business Income Tax Act and Income Tax Act 
supports the taxation that takes place based on the contract date (trade date). Also in 
calculating the ownership time, the time period starts from the trade date and ends to 
another trade date879. However, based the Business Income Tax Act 42.2 §, the revenue 
is recognized (excluding the tax-exempt cases) in that fiscal year, in which the asset is 
disposed of or the loss of the asset has been noticed880. Therefore, using the final time 
of disposal can be reasonable if it is thought that the received income becomes final in 
connection with the physical delivery, because it then creates the basis for the income 
being taxable881.

The issue regarding the revenue recognition is mainly related to fixed asset real estates 
and shares entitling to the control of the real estates. In a normal share sale, the control 
of the shares is disposed of in the trade occasion, and thus a timing difference between 
the trade date and disposal date is not arisen. In case of additional sales price, the 
normal taxation of the trade year requires that the additional sales price is known when 
preparing the financial statements.882

Voluntarily cancelled acquisitions are in principle taxed as two separate transactions. 
The taxpayer is normally not granted exemption from tax in case of erring regarding 
the ownership time of shares. The owner does not get rid of taxation, if the owner or the 
parent company cancel the acquisition based on the reason that ownership time of the 
shares has not been long enough. Cancellation of the acquisition can also be related to 
trying to avoid taxation of the hidden dividends. The case law has had quite a negative 
approach to cancelling acquisitions afterwards, because these cancellations can be seen 
as the way of tax avoidance.883

In certain situations the cancelled acquisitions or the final unpaid acquisition price 
receivables makes it possible to cancel the capital gains tax, and often this kind of a 
situation must depend on something else than on the seller and taxation.884 The 
cancellation generally requires that there are such conditions in the sales contract that 
allow the cancellation, and whether the cancellation takes place as the end result of the 
trial. The insolvency of the acquirer most often is the reason enough for the 
cancellation of the acquisition.885 Objective reasons for the cancellation of the 
acquisition can be the articles of association, shareholder contract and regulations of 

877 Kukkonen – Walden 2015, 395–400; Kukkonen – Walden 2014, 152. See Penttilä 2003, 82. 
878 KHO 1970 II 558; Kukkonen – Walden 2015, 395–400; Kukkonen – Walden 2014, 152.
879 Kukkonen – Walden 2015, 395–400; Kukkonen – Walden 2014, 152. 
880 BITA 42.2 §. See Kukkonen – Walden 2015, 395–400; Kukkonen – Walden 2014, 152.
881 BITA 19 §. See Kukkonen – Walden 2015, 395–400; Kukkonen – Walden 2014, 152.
882 Kukkonen – Walden 2015, 395–400; Kukkonen – Walden 2014, 152. 
883 KHO 1979 T 129; KHO 1984 II 620; Kukkonen – Walden 2015, 395–400; Kukkonen – Walden 2014, 
152.
884 Kukkonen – Walden 2015, 395–400; Kukkonen – Walden 2014, 153. See Kilpi 1981, 22; Kukkonen 
1994, 220.
885 KHO 1975 II 552; KHO 1980 T 208; Kukkonen – Walden 2015, 395–400; Kukkonen – Walden 2014, 
153. See KHO 1970 II 525; KHO 1975 II 550; KHO 1980 II 274; KHO 1988 T 4839.
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the Companies Act. In some cases part of the sales price can be returned to the 
acquirer. A question arises on how to deal that kind of a return in taxation. In principle 
the question is related to the adjustment of the amount of a capital gain.886

7.5.4 Over- or underpriced substance sales between the company and 
the owner

Substance sale of the company is taxed according to the Business Income Tax Act, and 
the acquisition price is divided to the separate asset items and goodwill. The 
accumulation of the taxable income depends on the nature and structure of the assets 
to be sold, depreciation system and the amount of the carrying value of the acquisition 
price. If the whole business under the Business Income Tax Act is sold, the company 
changes to an investment asset company, of which taxation is mainly carried out based 
on the Income Tax Act. The balance sheet is then only including the sales price of the 
transaction. The operating income forming in the substance sale can be deducted by the 
losses confirmed in the taxation of the seller company. From the viewpoint of the seller 
the substance sale can be profitable especially when the company is having unused 
losses or tax credits in taxation. The acquirer gets the fair value of the business assets to 
the depreciation base. Also a gradual emptying of the profits can be combined with this 
with the help of dividend distribution without any share acquisition. Finally the 
company can be dissolved. The substance sale can also proceed the final share sale. 
Then the substance sale includes the depreciable business assets, in which the acquirer 
is interested from the depreciation base perspective. The other assets are bought with a 
share acquisition. Increasing the depreciation base with up and down transactions can 
be considered as a tax avoidance transaction based on the Tax Procedure Act 28 §887.
This tax avoidance approach is however not applied to a combined share and substance 
sale, because the subject of the sale is changing and the question is about the normal 
business.888

The company can sell business substance to its owner or to another company controlled 
by the owner. Correspondingly, it is possible that the owner sells business substance to
the company. The sales between the owner and the company are possible only in group 
or association type of companies i.e. in partnerships, limited liability companies and 
cooperatives. Problems arise, if the normal price level is not used in these sales. Over-
and underpricing of the sales may affect defining the disposal price and acquisition 
cost. Also the hidden dividend taxation realizes in the transactions taking place 
between the owner and the company because of the benefit received by the owner889.
On the other hand the question may be about the benefit received by the company, if 
the asset has been bought from the owner underpriced.890 From the owner’s point of 
view, the underpriced disposal increases the value of the owned shares. In that sense it 
could be thought that the form of a reserve is added to the acquisition cost. If the 
underpriced sale is taxed based on the fair value and the benefit from the underpricing 
is not taken into consideration, the value increase is double-taxed. If the underpricing 
is neither taken into consideration in the company taxation, then the value increase is 
triple-taxed.891 The judicial acts between the company and the owner and a partnership 

886 Kukkonen 2010, 399; Vaasan HAO 00223/09/8101.
887 KHO 1986 II 573. See Kukkonen 2010, 401. 
888 Kukkonen 2010, 400–401.
889 TPA 29 §. See Kukkonen 2010, 404.
890 Kukkonen 2010, 404. 
891 Kukkonen – Walden 2015, 400–404; Kukkonen – Walden 2014, 156.
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or a limited liability company can be used as an option for normal profit distribution or 
as a means in preparing to the alienation of the company.892

If the taxation gain transfers from the company to the owner, the over- or underpricing 
is corrected and the taxation of the hidden dividends takes place provided the tax 
benefit transfers from the company to the owner. Fair value is used as the price of the 
asset sold or bought by the company. If the company sells underpriced assets to the 
owner, the difference between the fair value and the price charged is added to the 
disposal price of the company. Regarding the assets acquired overpriced, the difference 
between the part of the price that exceeds the fair value is considered as hidden 
dividends, not as acquisition price. The fair value is considered as the deductible 
acquisition cost of the company, not the price that exceeds fair value and that has been 
paid to the owner. The acquisition cost covers the full income paid as hidden dividends, 
not just the tax. When the hidden dividends are not fully added to the income of the 
owner, the acquisition cost of the transferred asset is just the actual cost paid on the 
asset.893 The use of fair value is justified at least because of the analogy with the 
taxation of the partnerships. The investments done into partnerships are valued based 
on the fair value. Using the fair value in case of the sales between the limited liability 
company and its owners is clear in most of the cases.894

If the substance sale is underpriced, either the original acquisition cost or fair value is 
applied895. The original acquisition cost defined based on the Business Income Tax Act 
51 b § can be considered as the lowest acquisition cost in the situations, in which the 
transfer price is not defined based on specific regulations of the Tax Procedure Act 29 § 
or Income Tax Act 24 §896. In case of private companies the business disposal to a next 
of kin is considered as transfer to private use, and thus the valuation has been based on 
the original acquisition cost897. In case of limited liability companies, the underpriced 
sale is comparable to a capital contribution, and thus the value of the disposal should 
rather be the fair value. This also allows the recognizing in the taxation of the owner the 
value increase that took place during the ownership time of the owner. Underpricing 
can be justified with the weak situation of the company, and in that case the 
underpriced sale would be as an additional investment by the owner to the company.898

Neutral taxation of an underpriced alienation requires using the fair value as the 
alienation price of the shareholder. The difference of the alienation price and the fair 
value is a capital investment that increases the acquisition cost. This leads 
correspondingly to a counter-adjustment in the taxation of the company899. The usage 
of the counter-adjustment is logical if the underpriced alienation is paralleled with a 
capital contribution. Because of the adjustment the limited liability company can 

892 Kukkonen 2010, 404. 
893 KHO 1988 B 544; Kukkonen – Walden 2015, 400–404; Kukkonen – Walden 2014, 154. See KHO 1968 
II 567; Tikka 1975, 28.
894 BITA 51b.2 §; ITA 26.1 §. 
895 Kukkonen – Walden 2015, 400–404; Kukkonen – Walden 2014, 155. See Penttilä 1991, 374. 
896 BITA 51 b §; ITA 24 §; TPA 29 §. See Kukkonen – Walden 2015, 400–404; Kukkonen – Walden 2014, 
155.
897 KHO 1986 II 528; Kukkonen – Walden 2015, 400–404; Kukkonen – Walden 2014, 155. 
898 Kukkonen – Walden 2015, 400–404; Kukkonen – Walden 2014, 155. See Penttilä 1991, 379; Tikka 
1975, 40.
899 Penttilä 1991, 389. See Kukkonen – Walden 2015, 400–404; Kukkonen – Walden 2014, 156.
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further sell the received business substance so that only the value increase of the 
ownership time of the company is realized in the taxation of the company.900

7.6 Internal sale of assets and the balance of the company situations

7.6.1 Sale to the related parties of the seller

If the shareholder of a limited liability company or a limited liability company sells 
shares or interests to a stakeholder that belongs to the related parties of the seller, it 
should be checked that this is not tax avoidance based on Tax Procedure Act 28, 29 § 31 
§. In the case law there are several cases in which the acquisition has taken place only 
because of the tax reasons without no real change in the share ownership of the 
company. For example, tax avoidance has been normally considered taking place purely 
because of tax reasons when the shareholder has sold the share capital of the company 
to another company that the owner in question also owns. Also the sale to a family 
member without a generation can be considered relating to tax avoidance.901

Internal share sale can be real or apparent902. If the acquirer that belongs to the related 
parties is another company owned by the seller, the sale can be considered as the sale to 
itself. If the acquirer is a company controlled by the relatives of the seller, the sale can 
be considered as a normal generation disposal. Therefore, the internal share sale can be 
fully without issues. The internal share sale can take place before or after the sale of the 
assets of the business substance or as a combined sale of those. In case if there are only 
financial assets in the company (undistributed profits and unused losses or other tax 
items), the internal sale can be considered as the balance of the company sale903. The 
balance of the company sale, however, does not need to be an internal sale, if the 
business assets have been fully sold to an external acquirer and the shares are 
thereafter sold to another external acquirer.904

In the basic situation of the internal sale, the majority shareholder sells the shares of 
the company to another company (shell company or already operating company) 
owned by the same shareholder. In that case the tax cost is the capital gain on the 
shares, and the company still remains under the control of the owner entrepreneur. 
Indirectly this can be conducted so that the parent company of the group sells its 
subsidiary to another group company. In that case the gain can be tax-exempt based on 
the Business Income Tax Act 6b §. In order to not to apply tax avoidance, the fair value 
should be used, because the starting point must be the market-based pricing.905

The main feature of the internal sale is the tendency to transfer assets from a limited 
liability company to private use without a real change in the ownership situation. If the 
sale just focuses on tax gain, Tax Procedure Act 28 § is applied.906 If the sale is also 
done by breaking the regulations of the Companies Act, the risk of applying the 
regulations related to tax avoidance increases. The owner entrepreneur, however, has 

900 Kukkonen – Walden 2015, 400–404; Kukkonen – Walden 2014, 156.
901 Kukkonen 2010, 409; TPA 28, 29 § 31 §.
902 Kukkonen 2010, 410. See Aalto 1996, 299; Kukkonen 1994, 443; Kukkonen 2004, 516.
903 For more details see chapter 7.5.2 of this study.
904 Kukkonen 2010, 410.
905 BITA 6 b §; Kukkonen 2010, 410.
906 Kukkonen 2010, 411; TPA 28 §. See Ryynänen 2000, 117.
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the possibility to decide the way of selling the company.907 It is also possible that the tax 
avoidance regulations are touched in indirect internal sale, if the stakeholders of the 
sale strongly belong to the related parties of the seller. Tax Procedure Act 28 § cannot 
touch the sale, in which a subsidiary is sold to an external company, but Tax Procedure 
Act 29 § can touch that, if a subsidiary is sold underpriced to another group company. 
Also gift taxation may apply, depending on the ownership structures of the company.908

The indirect internal share sale based on the Business Income Tax Act is at least in the 
initial phase tax-exempt in the situations of the Business Income Tax Act 6b §. If the 
parent company of the group sells a subsidiary to another subsidiary and then 
distributes the tax-exempt gain gradually or in bigger portions as tax-exempt dividends 
to the owner entrepreneur and possible other shareholders, the total tax is zero. In that 
case it is possible to sell financial assets only or the company that owns the assets. From 
the acquirer’s perspective, the acquisition of the business assets gives the depreciation 
base to the acquirer, and the forthcoming share sale brings tax-exempt income to the 
parent company and the owner entrepreneur.909

7.6.2 Taxation of the acquirer and the seller of the balance of the 
company

The balance of the company is a company that includes financial assets and other 
corresponding assets. The tax issues of the balance of the company origin from the time 
of the tax credit law. The tax credit law allowed the dividend receiver to get a tax credit 
also in case the company, which distributed the dividends, did not pay additional tax. 
After implementing the shut-off provisions910 a dividend receiver being the type of a 
limited liability company was not able to receive a tax credit anymore.911

In a basic case of the balance of the company, a natural person owns the company 
applying the Business Income Tax Act. This natural person not only wants to continue 
the business but also to realize the profits accrued so far. The business of the company 
is first sold to another company in the related parties of the seller912, and the sales price 
is paid to the target company. The target company is then having the old profits and the 
gain of the substance sale. Thereafter the natural person sells the shares to the acquirer 
that can be an external unprofitable company or also a company that belongs to the 
related parties of the seller. The acquirer company funds the purchase with a short-
term bank loan and raises the money out of the target company.913

The balance of the company transaction can be quite complicated, because of the 
possible different tax treatment of the seller and the acquirer. Taxation has been 
treating the acquirer quite favorably, as long as the transaction has been in the business 
scope. Also the possible losses and whether the acquired company has been 
immediately merged to the acquirer after the transaction has been finished have an 
effect on the evaluation of the taxation of the acquirer.914

907 Kukkonen 2010, 411–412. See KHO 2001 T 1564.
908 Kukkonen – Walden 2015, 400–404; Kukkonen – Walden 2014, 158. See TPA 28 and 29 §. 
909 Kukkonen 2010, 412.
910 TCA 5, 5a and 8 §.
911 HE 109/1993; Kukkonen 2010, 412.
912 See chapter 7.6.1 about the sale to the related parties of the seller.
913 Kukkonen 2010, 412.
914 Kukkonen 2010, 412–413.
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The tax treatment of the seller has been tighter but also dependent on the 
circumstances of the sale. In many cases it has been considered that the existence of the 
business reasons makes it possible to decrease the amount of the hidden dividends. As 
justification for a relief, the following items have been taken into account: the decrease 
of the ownership share of the owner, the nature of the generation exchange, the aim to 
renew the company structure, the change or decrease of the business or of the new 
company and attaching the received sales price to the future activities of the 
company.915

The real circumstances of the judicial act need to be considered in evaluating, whether 
the Tax Procedure Act 28 § and 29 § are applied. The case law indicates that if the 
internal sale or the sale of the balance of the company really lead into to the disposal of 
the shares of the company by the owner entrepreneur, based on Tax Procedure Act 28 § 
it cannot be formulated that the tax avoidance rules of Tax Procedure Act 29 § related 
to taxation of hidden dividends are applied instead of the capital gains taxation.916

In the balance of the company transaction, the business motive works as the definition 
of limitation or even barrier for applying the Tax Procedure Act 28 §917. The reasons for 
decreasing the hidden dividends have been considered for example the decrease in the 
ownership of the seller and the presence of the other owners in the acquirer company. 
Also the members of the seller’s related parties can be those other owners, if the 
situation can be compared to the generation exchange.918

The Business Income Tax Act 6 b § may lead into reforms in the balance of the 
company acquisitions especially when the seller is another company of the group and 
the received capital gain on the shares is possibly tax-exempt. When the seller is a 
company under the Business Income Tax Act and the minimum ownership time of one 
year is fulfilled, the capital gain on the fixed asset shares is in principle fully tax-
exempt. This situation can be reached by first doing a business transfer to a new 
company, which is thereafter sold as a tax-exempt transaction. To the extent that the 
tax-exempt capital gain can be further transferred free of tax from the seller company 
to the shareholders, the total tax burden is zero. If the transfer price is more or less the 
fair value, the Tax Procedure Act 29 and 31 § cannot be applied.919

If the acquirer is external, applying Tax Procedure Act 28 § in the share sale is unlikely. 
The whole transaction can be, however, considered as a series of acts, and that can be 
maybe intervened as the combination of Business Income Tax Act 52h § and Tax 
Procedure Act 28 §. In an internal transaction risks are bigger for applying these. If the 
time between the business sale and sale of shares is several years, the probability of 
applying the tax avoidance rules becomes probably smaller.920

The Business Income Tax Act 6b § just applies to assets under the Business Income Tax 
Act and fixed asset shares. If shares are considered to be applicable under the Income 
Tax Act or being part of the short-term financial assets of the seller company, the 
capital gain is taxable. This is possible in a situation, in which the target company only 
has cash and cash equivalents. If the business substance and the old profits are sold at 
the same time, this kind of a transaction is considered in principle as a fixed assets sale. 

915 Kukkonen 2010, 413.
916 Kukkonen 2010, 413. TPA 28 § and 29 §.
917 Kukkonen 2010, 414. See Ryynänen 2000, 119.
918 Kukkonen 2010, 414. See Aalto 1996, 301; Ryynänen 2000, 119.
919 Kukkonen 2010, 416.
920 Kukkonen 2010, 416–417. See BITA 52h §; Myrsky – Malmgrén 2014, 488–490; TPA 28 §.
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In the taxation of the acquirer the possible further capital loss is normally not 
deductible. Emptying the balance of the company leads into the decrease of the capital 
loss by the amount of the dividend distribution.921

7.7 The deduction of the capital losses and other corresponding items

7.7.1 Basic principles on the deduction right

The substance or share disposal made by the company can also be unprofitable. The 
group may realize an unprofitable subsidiary, in which the purpose was to develop new 
kind of business. The tax treatment of the loss depends on the target of the disposal and 
the taxation status of the seller from that point of view, whether the disposal is 
considered being based on the Income Tax Act or the Business Income Tax Act. In the 
Income Tax Act the capital loss is deductible in the year of disposal and five 
forthcoming years and only from capital gains922. The Income Tax Act is applied, when 
the owner entrepreneur or the holding company under the Income Tax Act sells shares 
or interests of the owned company or when the company under the Business Income 
Tax Act sells ownerships under the income source of the Income Tax Act. The final loss 
in value is paralleled with the loss. In the Business Income Tax Act the time for 
deducting the loss is generally 10 years in the business.923

In the losses based on the Income Tax Act, the time to deduct old losses is quite short, 
five years after the year when the loss was arisen. The tax treatment of the loss in the 
Business Income Tax Act also depends on the asset class and the ownership time924.
The capital loss of the fixed asset shares is fully non-deductible, if the corresponding 
capital gain would have been tax-exempt925. Similarly, the other associated costs are 
non-deductible926. Thus the compensations paid to specialists, bank and broker in 
connection with the sale are in principle not deducted in a tax-exempt sale. The 
deductible capital loss on fixed asset shares can be deducted from the capital gains in 
the fiscal year in question and in the forthcoming five years. Earlier it was unclear, 
whether the deduction of the deductible capital losses (dissolution loss) was allowed to 
be done from the capital gains of all the shares or only of fixed asset shares. The 
Business Income Tax Act was earlier only discussing about shares, not fixed asset 
shares. It was added in the year 2009 to the Business Income Tax Act that the right 
applies to the fixed asset shares only. The taxpayer does not have a right to deduct the 
capital losses from the gains earned in the earlier years. Many countries are applying 
the carry back system for tax losses.927 Regarding the tax planning of the losses, the 
question is that how and with which prerequisites the costs of the risk investments (loss 
investments) are made deductible in the taxation. In practice this can mean that the 
possibility to utilize the regulation of the Business Income Tax Act 6b § and the possible 
taxation of the income source of the Income Tax Act should be avoided.928

921 Kukkonen 2010, 417. See BITA 6b §; Myrsky – Malmgrén 2014, 488–490.
922 ITA 50.1 §. See Kukkonen 2010, 443; Myrsky – Malmgrén 2014, 488–490. 
923 Kukkonen 2010, 443. See Myrsky – Malmgrén 2014, 488–490.
924 BITA 42 §. See Kukkonen 2010, 443.
925 BITA 6 b §. See Kukkonen 2010, 443. 
926 BITA 16 §. See Kukkonen 2010, 443.
927 Kukkonen 2010, 443–444. See Myrsky – Malmgrén 2014, 488–490; Ossa 2002, 187.
928 Kukkonen 2010, 443. See Myrsky – Malmgrén 2014, 488–490.
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The taxable sales prices of the unworn fixed assets are recognized as revenue in that 
fiscal year, in which the asset has been disposed of, perished or damaged. In defining 
the finality of the loss, the crucial factors are the economic facts, not the formal 
items929. An objective clarification of the unworthy of the shares or interests of the 
company should be enough. The Tax Board, however, has considered that shares have 
been fully lost not earlier than when the company has been dissolved because of the 
liquidation or bankruptcy and the company has been removed from the trade register. 
In that case if the bankruptcy of the company is aborted the shares could not be 
considered as fully lost, because the company would still exist in the trade register.930

The loss arising from the company that has been dissolved and that has been owned 
less than one year is non-deductible931. On the other hand, the bankruptcy leads into 
the corresponding loss to be deductible. The write-off on the fixed asset shares is not 
allowed, and this regulation applies to all the forms of the companies932. The 
acquisition cost of the shares can be amortized based on the regulations on the capital 
or dissolution loss when the shares have been disposed of or permanently lost. If the 
seller under the Income Tax Act does not have taxable capital gains, the capital loss 
remains fully non-deductible. Income and costs are set off per each income source at 
the company level. The sale of the private company is always a disposal under the 
Business Income Tax Act, but the equalization of income can be applied to that.933

The capital losses of the current and financial assets of the company under the Business 
Income Tax Act are fully deductible from the other business income. The same 
principle applies when the shares of the real estate company or housing company of the 
group are sold. The deductibility for the fixed asset shares, which is limited to setting 
off against the capital gains, requires the ownership of less than 10 percent and the 
ownership time less than one year. In addition, the dividend received by the taxpayer 
from the company disposed of, group contribution or another item compared to them 
are as limitations in the disposal of the shares owned less than one year. These items 
are deducted from the capital loss before the loss is deducted in the taxation. No front 
limitation regarding time has been set up in the law for the deduction of these items.934

If the business of the subsidiary of the group under the sale has some value, the 
unprofitable disposals should take place as a substance disposal of the assets of the 
company or be merging the unprofitable company to a profitable company instead of 
the share sale in order to receive a tax deduction. In that case the investment 
corresponding to the losses is received in favor of the target company, provided that the 
requirements defined in the regulations for the transfer of the loss are met. Losses are 
also deductible in the private company, partnership and private equity firm935.936

The acquisition cost of shares in principle is the total cost related to acquiring the 
shares. The difference between the acquisition cost of a tax-exempt share (non-
deductible cost) and other cost (taxable cost) is important. In that sense especially the 
compensations to specialists executed in connection with the sale compose the 
interface. It should be in that case indicated if needed that the compensations to 

929 BITA 17 § paragraph 2. See Kukkonen 2010, 444.
930 Kukkonen 2010, 444. See Myrsky – Malmgrén 2014, 488–490.
931 BITA 51 d §. See Kukkonen 2010, 444.
932 BITA 42 §. See Kukkonen 2010, 444.
933 Kukkonen 2010, 444. See Myrsky – Malmgrén 2014, 488–490.
934 Kukkonen 2010, 445. See Myrsky – Malmgrén 2014, 488–490.
935 BITA 6.1 § paragraph 1. See Kukkonen 2010, 445.
936 Kukkonen 2010, 445. See Myrsky – Malmgrén 2014, 488–490.
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specialists or part of them are not related to the acquisition of the shares (to the 
acquisition of the tax-exempt income). The costs related to the acquisition of the tax-
exempt income are not deductible costs defined in the Business Income Tax Act 7 § and 
8 § based on the Business Income Tax Act 16 § paragraph 2. That part of the costs, 
however, that exceeds the tax-exempt income is considered as deductible. The interest 
arisen on the acquisition of the tax-exempt income (for example the acquisition liability 
of the shares) is deductible from the business income.937

7.7.2 Carryforward of the old losses in the alienation of shares

Capital, merger or dissolution losses are not business losses defined in the Income Tax 
Act 119 §938. This means that the purpose of this chapter is not to discuss about the 
capital losses but rather about the effect of the treatment of the business losses to the 
alienation price. The unused tax credits are treated in the same way939, but because the 
tax credit system ceased in the year 2004, the maximum time limit of ten years for 
deduction has already been fulfilled, and therefore they are not discussed more in this 
chapter. The treatment of the business losses is having an indirect effect to the taxation 
of the capital gains, because the treatment of the business losses affect the alienation 
price. The main principle is that the business loss of the fiscal year is deducted from the 
business income during the forthcoming ten years as the income is generated940. This 
kind of a treatment of the losses is called the carryforward method941. The deduction of 
the business loss can only be done from the business source of income, not from other 
sources of income942. The loss will be forfeited if that cannot be deducted during the ten 
years943. The loss is also forfeited when the loss-making community is dissolved, 
because the community cannot transfer the loss to be deducted from the income of 
another taxpayer944. Therefore the only exemptions, when the taxpayer may give up the 
deduction right, are the divisions and mergers as general successions and cross-border 
divisions, mergers and transfers of assets945. The deduction right also disappears for the 
loss-making community when the source of income that has generated the losses 
ceases946. The losses are deducted in that order in which they have been arisen947. For 
the permanent establishments of communities the deduction of losses is treated in 
according to the regulations of the country, in which the permanent establishment is 
located. In addition, the effect of the losses of the permanent establishment on the 
taxation in Finland is eliminated by using either the credit or exemption method.948

937 Kukkonen 2010, 445. See Myrsky – Malmgrén 2014, 488–490.
938 Nuotio 2012, 9. See HE 177/1995, 8; Linnakangas 1993, 151; Michelsen 1998, 23; Myrsky – Malmgrén 
2014, 315–317.
939 TCA 5 a § (abolished).
940 ITA 119 § subsection 1. 
941 Myrsky – Malmgrén 2014, 315; Nuotio 2012, 92. See Andersson 1962, 155–159; OECD 2011, 26; 
Samuelson 1994, 184–185.
942 Myrsky – Malmgrén 2014, 315, 317; Nuotio 2012, 105. See Michelsen 1998, 33; OECD 2011, 30–31.
943 Myrsky – Malmgrén 2014, 316; Nuotio 2012, 84. See ITA 118–120 §; Mattila 2009a, 97.
944 Nuotio 2012, 84. See Immonen 2011, 271; Myrsky – Malmgrén 2014, 323.
945 ITA 123 §, 123 a § and 123 b §; Nuotio 2012, 82.
946 Nuotio 2012, 84. See ITA 119 §; Myrsky – Malmgrén 2014, 315, 317.
947 ITA 117 §. See Andersson – Penttilä 2014, 840–844; HE 200/1992 vp, 47; Myrsky – Linnakangas 2010, 
298; Myrsky – Malmgrén 2014, 315; Myrsky – Räbinä 2010, 341; Niskakangas 2011b, chapter 14; Nuotio 
2012, 100; Tikka 1995, 273; Tikka – Nykänen – Juusela – Viitala, chapter 23.
948 Nuotio 2012, 111. See Almendral 2010, 481; Andersson 1979, 228–229; Helminen 2004d, 33; Laule 
1979, 80; Malmgrén 2008, 484–485; Vogel 1999, 1182. 
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The business loss means the loss calculated based on the regulations of the Business 
Income Tax Act949. This means that the business loss of the taxation is not equal with 
the loss shown in the income statement, because part of the income of the income 
statement can be tax-exempt and part of the expenses can be non-deductible950.  The 
taxpayer is eligible for splitting the income received to several fiscal years and to deduct 
the acquisition cost of current and financial assets and provisions as expenses only if 
the corresponding bookings have been made in the bookkeeping951. The taxpayer 
cannot deduct as depreciations or expenses defined in the Business Income Tax Act 25 
§ and 26 § more than what the taxpayer has deducted in the bookkeeping in the fiscal 
year or earlier952. Tax provisions in the bookkeeping arise in the situations, in which 
there are unclarities in the facts in the background of the taxation decision or in the 
interpretation of the tax law. Therefore the tax provision prepares the company for the 
additional tax payments that may arise based on the tax audit.953 Tax liabilities or 
assets are booked in order to treat the tax impacts of the business transactions and 
other events equally in the bookkeeping with the underlying transactions and events 
themselves954.

The deferred tax assets and liabilities due to the timing differences between the gains 
and the corresponding taxable income as well as costs and the corresponding 
deductible expenses can be booked into income statement and balance sheet by 
complying the special caution based on the Bookkeeping Act955. The deferred tax asset 
is not booked for that part that taxable income is not generated to the community 
against which taxable losses or unused credits related to taxation could be used956. That 
is also the approach based on the International Accounting Standard (IAS) 12957. Based 
on the International Financial Reporting Standards (IFRS) the purpose of the balance 
sheet is to indicate the asset value of the company at the end of the reporting period. 
Therefore the assets of the company are valued to the fair value.958 Based on the 
International Accounting Standard (IAS) 12 the temporary differences mean the 
differences between the the carrying value of the acquisition price and the carrying 
value of the acquisition price in the taxation959. A deferred tax asset is booked up to that 
amount on the unused taxable losses that in the future income is generated against 
which the loss can be utilized960.

The business loss cannot be generated in the taxation when the group contribution 
granted during the fiscal year exceeds the income of the business source of income. 
That is because the group contribution cannot be deducted in such situations.961

949 ITA 119 § subsection 2.
950 Myrsky – Malmgrén 2014, 317; Nuotio 2012, 9. See Honkanen 1969, 192.
951 BITA 54 § subsection 1. See Nuotio 2012, 37; Torkkel 2011, 152–182.
952 BITA 54 § subsection 2. See Nuotio 2012, 37; Torkkel 2011, 152–182.
953 Myrsky – Malmgrén 2014, 317; Nuotio 2012, 37. See KPMG 2009, 336; Leppiniemi – Walden 2009, 
283; Torkkel 2011, 485–509.
954 Myrsky – Malmgrén 2014, 64; Nuotio 2012, 38. See BKA chapter 5 18 §; KPMG 2009, 336; Torkkel 
2011, 420–422. 
955 BKA chapter 5 18 §. See Nuotio 2012, 38.
956 Kilan yleisohje 12.9.2006, 20. See Kilan lausunto 22.1.2002 nro 1671/2002; Nuotio 2012, 40; Torkkel 
2011, 441.
957 KPMG 2009, 344–345, 347; Nuotio 2012, 41–42. See IAS 12; Myrsky – Malmgrén 2014, 56–68.
958 KPMG 2009, 371; Nuotio 2012, 41. See Myrsky – Malmgrén 2014, 56–68.
959 KPMG 2009, 339; Nuotio 2012, 41. See IAS 12; Myrsky – Malmgrén 2014, 56–68.
960 KPMG 2009, 348; Nuotio 2012, 42. See Myrsky – Malmgrén 2014, 56–68; Torkkel 2011, 434–437.
961 ITA 122 § subsection 4; Nuotio 2012, 9. See AGCT 6 §; Andersson – Penttilä 2014, 868–869; Hauge 
2004, 516; HE 68/1994 vp, 6; Honkanen 1969, 192; KPMG 2010b, 206–207.
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However, by using the authorization procedure the community may receive the 
authorization from the Tax Administration to deduct the loss, if the provisions for 
granting a group contribution have been fulfilled already before the change in the 
ownership defined in the Income Tax Act 122 § subsection 1962. The Tax Administration 
may also grant the right to deduct the losses in other situations for special reasons963.
In addition, the business of the company definitely needs to continue at least some 
time, which means that the acquired business cannot immediately be transferred 
elsewhere, sold or dissolved. The exception authorization is conditional and the 
condition is that the business of the company essentially remains unchanged.964 The 
concept of the special reasons has received an expansive content in the case law in the 
end of 1990s and in the beginning of the 2000s in granting the exception authorization. 
In practice the exception authorization has been most often granted if the question has 
not been on clear trading with losses or other tax items. The exception authorization 
cannot be received in the arrangements, in which the purpose of the share sale of the 
community is purely to release assets of the company to the private household of the 
shareholder. The sold shares must also be fixed assets of the possible owner company, 
which currently means that the shares must be in the regime of the tax exemption of 
the capital gains. The business reasoning of the transferability of the losses is in the 
focus of the evaluation of the special reasons. Special reasons can be for example intra-
group mergers and acquisitions.965

Because the capital and dissolution losses of the company are not in the scope of the 
business losses of the Income Tax Act 119 §, the company does not lose its right to 
deduct the capital losses in the way defined in the Income Tax Act 122 § subsection 1
even though more than half of the shares would change the ownership in the year of 
appearance of the capital gain or thereafter966. Correspondingly, the capital or 
dissolution loss not yet deducted is transferred in the merger to be deducted in the 
taxation of the receiving company based on the regulations of the Business Income Tax 
Act 52 b §, not based on the regulations of the Income Tax Act 123 § subsection 2967.
Based on the Income Tax Act 122 § subsection 1 the business loss of a community is not 
deducted, if in the year when the loss was arisen or after that more than half of the 
shares or interests have changed ownership because of another title than heritage or 
testament968. For the listed companies this rule only applies for the series of publicly 
non-tradable shares969. The owner of the shares is considered being changed in the 
company that owns minimum 20 percent of the shares when in the owner company a 
corresponding change in the ownership has taken place that was just defined, which 
means that more than half of the shares has changed the ownership in the year when 
the loss was arisen or after that970. For listed companies only direct ownerships are in 
the scope of the regulation, and therefore the ownership is not considered having been 
changed in a situation of an indirect change in the ownership of twenty percent971. The 
latter one thus means that the indirect change in the ownership is also taken into 
consideration in the Income Tax Act 122 § subsection 1. 

962 AGCT 3 §; ITA 122 § subsection 3 and 4. See ITA 122 § subsection 1.
963 ITA 122 § subsection 3. See Kukkonen 2007a, 211–217; Verohallituksen verotiedote 2/1999.
964 KHO 1998: 20; Kukkonen 2007a, 211–217.
965 Myrsky – Malmgrén 2014, 333–340; Nuotio 2012, 237–244. See Kukkonen 2007a, 211–217.
966 Nuotio 2012, 9. See ITA 122 § subsection 1.
967 Nuotio 2012, 9; Oulun HaO 1.2.2007 nro 07/0054/2 (KHO 29.4.2008 T 967). See ITA 123 § subsection 
2.
968 ITA 122 § subsection 1.
969 ITA 122 § subsection 2. See Nuotio 2012, 144.
970 ITA 122 § subsection 1. See Myrsky – Malmgrén 2014, 325, 331; Nuotio 2012, 143.
971 ITA 122 § subsection 2. See Myrsky – Malmgrén 2014, 332–333; Nuotio 2012, 144.
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Based on the Income Tax Act 123 § subsection 1 in the division of the company the 
losses of the company being divided are transferred to the receiving company in the 
extent that it is evident that losses have been arisen from the operation transferred to 
the receiving company972. Based on the Income Tax Act 123 § subsection 2 in the 
division or merger the receiving company is eligible to deduct from its taxable income 
the loss of the dividing or merging company as defined in the Income Tax Act 119 § and 
120 § if the receiving community or its shareholders or members or those together have 
owned from the year of the loss more than half of the shares or interests of the merging 
or dividing company973. It has been discussed about the need of the separate regulation 
of the Income Tax Act 123 §. The conclusion has been that it has been created to ensure 
that the communities that could not take over a change in the owner described in the 
Income Tax Act 122 § could apply the Income Tax Act 123 § for mergers and divisions 
and other corresponding transactions.974 There are also special regulations for the 
permanent establishments in the cross-border reorganizations. A community located in 
another European Union member state, which in the connection of a division or 
transfer of assets has been established to continue the business operations of the 
permanent establishment located in Finland, has the right to deduct the loss of the 
permanent establishment from its business result as defined in the Income Tax Act 119 
§ and 122 §975. Also if the permanent establishment located in Finland starts to be a 
permanent establishment of another community because of the merger, division or 
transfer of assets, that another community has the right to deduct the loss of the 
permanent establishment from its business result in the taxation of the permanent 
establishment as defined in the Income Tax Act 123 a § subsection 1976. This regulation 
of the Income Tax Act 123 a § subsection 2 differs from the subsection 1 so that it also 
allows merger as the type or the reorganization and it does not require that the 
receiving community has been established for continuing the business operations of the 
permanent establishment in question977. If a Finnish community in a reorganization 
alienates its permanent establishment from another community to another community 
in another European Union country, the Finnish community alienating its assets needs 
to add back to its result such losses of the permanent establishment that have not been 
covered by the profits of ten previous years978. This regulation has been done to avoid a 
situation, in which the result of the permanent establishment would not be taxed after a 
possible incorporation of the permanent establishment979.

The reason of the existence of the restrictions included in the Income Tax Act 122 §  
regarding the changes in the ownership structures of the community with losses is to 
avoid situations, in which the shares and interests of limited liability companies, other 
communities and cooperatives would not become tradable commodities980. From this 
perspective taxable losses and deferred taxes being booked based on those to the 
balance sheet are not taken into consideration in increasing the wealth and value of the 

972 ITA 123 § subsection 1. 
973 ITA 123 § subsection 2.
974 Myrsky – Malmgrén 2014, 340–346; Nuotio 2012, 281. See Järvenoja 2007a, 377; Verohallituksen ohje 
21.12.2004, kysymys 10.
975 ITA 123 a § subsection 1.
976 ITA 123 a § subsection 2. 
977 Myrsky – Malmgrén 2014, 340–346; Nuotio 2012, 359–360. See Andersson – Penttilä 2014, 888–890; 
HE 247/2006 vp, 8; Järvenoja 2007a, 404; Malmgrén 2008, 110.
978 ITA 123 b §.
979 Nuotio 2012, 361. See Andersson – Penttilä 2014, 891–892; Myrsky – Malmgrén 2014, 340–346; Terra 
– Wattel 2008, 546–547.
980 Nuotio 2012, 43. See komiteanmietintö 1966:B 86, 132; Kukkonen 2007a, 211–217; Myrsky –
Malmgrén 2014, 325–333.
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company. Based on the Act on the valuation of assets for tax purposes the deferred tax 
assets defined in the Bookkeeping Act are not considered as assets of the limited 
liability company when calculating the net assets.981 Because the International 
Financial Reporting Standards (IFRS) aim for a right picture on the financial position,
the company reports that probable deferred tax asset that the company has when 
deducting the earlier accrued losses from the taxable income982. From this perspective 
the accrued losses affect the formation of the fair value of the loss-making company983.

The well-established practice has been that the number of shareholders rather than the 
number of voting rights produced by the shares is crucial in the change of the owner. If 
the authority is not transferred but the majority of the number of shares is transferred 
the losses are lost. Based on the case law the follow-up of too a big change of the owner 
is running, which means that the ownership situation must remain during the whole 
financial year. In the cumulative changes of the owner, the situation is followed up 
gradually so that it is reviewed both whether half of the shares have changed the 
ownership during the year of emergence of the loss and whether the change in question 
has taken place after the year of emergence of the loss.984 All the alienations fully or 
partly for consideration realize the change of the owner. In addition the gift from type 
of the alienations free of charge realizes the change of the owner. In the case law it has 
been considered that the transfer time of the ownership of the shares rather than the 
contract creation date of the alienation has been the time of the alienation. This 
practice differs from the practice of the taxation of the capital gains. Also the intra-
group alienations are in principle a change of the owner. However, in practice an 
exception authorization of the Income Tax Act 122 § subsection 3 is granted to these 
kinds of intra-group share disposals to make the losses deductible.985

7.7.3 Capital gains and losses on the share in the partnerships

The tax exemption of the capital gains applies only to the communities – limited 
liability companies and cooperatives. The communities can, however, be shareholders 
in the partnership, in which case the result of the partnership is distributed to 
shareholder communities. If different principles are applied to the capital gains 
received by the communities and partnerships, the asymmetry between these two 
different taxation models may trigger tax planning. On the other hand the utilization of 
the deductibility of the capital losses in the communities is not very direct and free, 
because the loss confirmed for the partnership is not deductible from the income of the 
shareholders, but only from the income of the forthcoming years of the community. 
The deduction right of the capital losses of the partnerships is not therefore restricted. 
The Board Proposal 92/2004 however refers to the possibility of applying the Tax 
Procedure Act 28 § in the situations, in which capital losses have been artificially 
deducted from the income share of the partnership owned by the community. That can 

981 Nuotio 2012, 44. See AVAT 2 § subsection 2; BKA chapter 5 18 §; Myrsky – Malmgrén 2014, 340–346.
982 Nuotio 2012, 45. See Katramo – Lauriala – Matinlauri – Niemelä – Svennas – Wilkman 2011, 206; 
Myrsky – Malmgrén 2014, 340–346; Riihimäki 2011, 12.
983 Nuotio 2012, 45–46. See Andersson – Linnakangas 2006, 447; Kukkonen 1994, 670; Myrsky –
Malmgrén 2014, 340–346; Siikarla 2003, 302; Weckström 2004, 321. 
984 Nuotio 2012, 159–171. See Kukkonen 2007a, 211–217; Myrsky – Malmgrén 2014, 340–346.
985 See Nuotio 2012, 181–187. See ITA 122 § subsection 3; Kukkonen 2007a, 211–217; Myrsky – Malmgrén 
2014, 340–346.
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occur for example in the gradual ownership arrangements including pricing 
deviations.986

The income of the partnership is distributed to be taxed as the income of the 
shareholders. Private equity firms are most often limited partnerships and receive their 
income from the value increase of the growth companies. If that kind of a partnership 
sells the shares after the ownership of a couple of years and owns more than ten 
percent of the company, the capital gains are taxed. In practice the ownership of the 
investment community as the silent partner never exceeds ten percent in the growth 
companies, and therefore at any case the capital gains are taxable.987

If a deductible loss is arisen for the partnership that can affect the taxation of the 
shareholder when the partnership is dissolved or when the shareholder disposes of the 
share in the partnership, in principle the capital loss arisen is deductible in the taxation 
of the shareholder. Because the capital loss arisen in the partnership would therefore 
become deductible from the income of the community as the shareholder, the 
deduction right of the capital losses of the partnerships arising for the communities as 
the shareholders has been limited. The capital loss arisen for the communities defined 
in the Business Income Tax Act 6 § subsection 1 paragraph 1 from the disposal of the 
share in the partnership or from the dissolution the partnership is deductible only from 
the capital gains received by the communities from the taxable fixed asset shares or 
shares of the company in the fiscal year and in the forthcoming five years. These losses 
are treated in the same way as the deductible capital losses of the fixed asset shares.988

The capital gains received through the partnerships by the communities are always 
taxable for the communities, regardless of that the corresponding alienation owned 
would have been tax-exempt in case of a direct ownership by a community. Capital 
losses are deductible in the partnerships, but the deductibility is restricted as described 
above at the shareholder level when a community is the shareholder. The deductibility 
has been restricted, even though the ownership percentage would be at least ten 
percent and the ownership time would be over one year (the non-deductibility of the 
direct share ownership).989

7.8 Summary and conclusions of this chapter

The corporate tax rate has developed as follows in the in 2000s: 26 percent in 2010–
2011 and 24.5 percent in 2012–2013. On March 21 2013 Finnish government made a 
decision to decrease the corporate income tax rate to 20 percent in the beginning of 
2014.990 The redistributive effect of the income taxation depends on the legal definition 
of the tax base and on the formal degree of progressivity. The Finnish tax reform in the 
1980s combined a reduction in the degree of progressivity with the broadening of the 
tax base. The major change took place in 1993, when the dual income tax was 
introduced. The dual income tax introduction combined the progressive taxation of the 
earned income with a flat rate of tax on capital income and corporate profits.991 In 2004 
Finnish government introduced a significant change in Finnish corporate income 
taxation. The capital gains of the fixed asset shares became exempt from tax. Changes 

986 Kukkonen – Walden 2014, 186. See HE 92/2004.
987 Kukkonen – Walden 2014, 186.
988 Kukkonen – Walden 2014, 187. See BITA 6 § subsection 1 paragraph 1 and 8 § subsection 4.
989 Kukkonen – Walden 2014, 187.
990 Helsingin Sanomat March 22 2013.
991 Riihelä – Sullström – Tuomala 2010, 26.
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already done in other Nordic countries were one driving force for this Finnish 
change.992

The corporate taxation has developed in Finland by quite tightly following the 
international trends, especially those of the Nordic countries. The focus has been on the 
broadness of the tax base, tax rate and double taxation. An interesting feature of the 
development of the corporate taxation in Finland is that the focus of the justification 
factors of the renewals have been similar throughout the years. Another significant 
feature is that the couple of last years the development of the corporate taxation was 
first time started to be evaluated in relation to group taxation system. Thus, it seems 
that a more attention has been started to be paid to international cross-border 
corporate structures. In addition, the perspective of the European Union has also been
highlighted. It has been argued that the Finnish corporate tax system should not be 
developed without following the development trends of the corporate taxation in 
individual European Union countries as well as that on the level of the whole European 
Union. That approach is not only new but also challenging, because it requires a lot of 
work and expertise. However, it can lead into very positive end results from the societal 
point of view in the long run.

The underlying question on the taxation of capital gains is whether the gains are taxed 
based on the Income Tax Act or the Business Income Tax Act. In the current tax system 
the division to the source of income is used to determine the applicable tax law in each 
case. In this chapter the main principle of the division to the sources of income was 
discussed. If the taxpayer is a trader and the income is business-related, that is, the 
income belongs to the business source of income, the taxation is carried out under the 
Business Income Tax Act. Income of a private person without a nature of an 
entrepreneur can never be taxed under the Business Income Tax Act. Under the 
Business Income Tax Act there are still two main options for taxing capital gains 
depending on the asset type. The main principle is that the gains are taxable under the 
Business Income Tax Act 5 §, but the exception is that the capital gains on the fixed 
asset shares are tax-exempt under the Business Income Tax Act 6 b §. The logic on 
determining whether the taxpayer is carrying out a business operation as a trader, 
whether the alienated assets belong to the business source of income and whether the 
alienated shares belong to the asset type of fixed asset shares is analyzed in more detail 
in the chapter 8, in which the focus is in the tax-exempt capital gains. Also the division 
of the sources of income is further discussed in the chapter 8. The main principle is that 
the shares should support the business activity in order to be treated under the 
Business Income Tax Act.

To get a big picture on the taxation of the capital gains, the corporate reorganizations 
were compared with each other in this chapter. The Merger Directive sets out the 
guidelines for the tax treatment of the reorganizations. The most significant feature 
from the viewpoint of the capital gains taxation is that the continuity principle is 
applied to all the types of the reorganizations under the Merger Directive: merger, 
division, transfer of assets and exchange of shares. The Merger Directive does not 
recognize the breakdown of source of income, the regulations of the reorganizations 
apply to communities taxed under Business Income Tax Act, Income Tax Act and Farm 
Income Tax Act. The purpose of the Directive is to prevent hampering the internal 
market for example the double taxation. A requirement for the application of the 
continuity principle is that a permanent establishment stays in the transferring country 
in international reorganizations. In a division and exchange of shares also a cash 

992 Niskakangas 2004a, 34–35.
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compensation up to 10 percent of the nominal value securities used in the division or of 
the exchanged shares in the exchange of shares, or of the par value in case the nominal 
value is missing, can be used. As seen based on the Merger Directive, all the types of the 
reorganizations under the Directive comply the continuity principle and no taxation of 
capital gains will take place in the transaction. The capital gain is considered to be 
realized not earlier than in a further alienation after the reorganization. Therefore, it 
can be concluded that either alienations of certain assets of a limited liability company 
or a dissolution of a company, which is not deemed as a reorganization because the 
company fully ends up with its business operations, can lead into the taxation of capital 
gains.

Only realized capital gains are taxed, and the corporate tax rate is used as the capital 
gains tax rate. The main focus of the wording of the Business Income Tax Act is on the 
alienation prices and acquisition costs instead of capital gains and losses. The capital 
gain is the difference of the alienation price and the carrying value of the acquisition 
price including other costs needed to acquire the assets sold. In the substance sale the 
sales price is divided to the different asset items including goodwill. The income 
received in the substance sale can be reduced by the losses confirmed in the taxation of 
the seller company. Possible tax avoidance activities need to be evaluated especially if 
the substance and share sale are combined. For example in an exchange of shares a fair 
value can be used as the alienation price of the shares. More complicated situations in 
determining the alienation price may arise, when an interest component, compensation 
on competition limitation or a lifelong payment, or old entrepreneur are related to the 
alienation. The alienation price is determined on the date when the sales contract is 
created, which is the trade date. The taxation may be postponed in situations, in which 
the taxation is postponed because of the future events. Matching principle creates the 
basis for the carryforward principles of the Business Income Tax Act. Based on the 
matching principle, those costs that do not accrue income in the future years are 
recognized as expense. Under- or overpricing the alienations may lead into questions 
regarding hidden dividends and adjustments to the fair value to ensure the neutral 
taxation. In case of share sales by a limited liability company to related parties, a 
possibility for the tax avoidance under the Tax Procedure Act 28 §, 29 § and 31 § may 
exist. Also in the alienations related to the balance of the company situations the Tax 
procedure Act 28 § and 29 § may become applicable.

The acquisition cost is defined in principle in the same way in the Income Tax Act and 
Business Income Tax Act. However, under the Business Income Tax Act an acquisition 
cost assumption cannot be used. The Business Income Tax Act 14 § and 15 § regulate 
the definition of the acquisition cost. As a summary, the acquisition cost includes all the 
costs sacrificed until the asset can be used in the real income generation. The most 
interesting feature from the cross-scientific perspective is that the definition of the 
acquisition cost is tightly tied up with that in the bookkeeping especially regarding the 
allocation of fixed costs and the valuing method of the assets. Not only the Bookkeeping 
Act is having the relationship to the concept of the acquisition cost but also the 
International Accounting Standards (IAS) and the International Financial Reporting 
Standards (IFRS). Interpretative situations may arise on the time of acquisition and 
certain types of costs such as professional fees. The case law has indicated that if no 
reliable evidence is shown, the professional fees arisen in connection to the acquisition 
are included to the acquisition cost. The capital loss of the fixed asset shares is fully 
non-deductible, if the corresponding capital gain would have been tax-exempt. 
Similarly, the other associated costs are non-deductible. The deduction of the capital 
loss of fixed asset shares applies to the gains on the fixed asset shares only. The 
taxpayer does not have a right to deduct the capital losses from the gains earned in the 
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earlier years. The deductibility for the fixed asset shares, requires the ownership of less 
than 10 percent and the ownership time less than one year. The tax treatment of capital 
gains and losses is therefore symmetric.
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8 TAX-EXEMPT CAPITAL GAINS IN FINNISH CORPORATE
TAX LAW

8.1 Introduction to this chapter

In this chapter the tax treatment of the tax-exempt corporate capital gains is discussed. 
The approach is structured based on the systematics of the Business Income Tax Act. 
First the requirements of the subject company for the tax exemption and then the 
requirements of the object company are discussed. Basic tax treatment of the capital 
gains is not in the scope of this chapter, because that was in the scope of the chapter 7. 
In addition to the subject and object requirements all such related taxation matters are 
discussed in this chapter, on which the participation exemption regulation has had an 
effect. The target of the chapter is not only to analyze the subject and object 
requirements as such, but also to investigate the latest related case law. Not all the 
cases are summarized in this chapter, but rather a couple of them. The remaining 
related latest cases have been tried to be notified in the references in the footers the 
pages. In addition, the discussion includes aspects on the tax avoidance, in which the 
relationship between the Business Income Tax Act and the Tax Procedure Act is 
analyzed and the possible situations under the tax avoidance are identified. In this 
chapter also many possibilities for further investigation of the Finnish corporate 
taxation system are discussed. Those would be valuable to be analyzed especially in 
connection with the future corporate tax renewals, because there are differences 
between certain features of the Finnish capital gains tax system and that of the certain 
Nordic countries. The chapter also highlights the issues from the perspective of a good 
tax system such as symmetry and neutrality. The contents of the chapter is on quite a 
detailed level, but a big picture can be quickly received from the summary and 
conclusions of this chapter. In the next couple of sections of this chapter, the summary 
features of the corporate capital gains taxation is discussed in order to take a big picture 
before digging into the details in the next chapters.

One of the main changes of the income tax law in 2004 was the significant narrowing of 
the income concept. The disposals of the long-term fixed asset shares became tax-
exempt. Utilization of the tax-exempt sale of the fixed asset shares has become one of 
the key elements in the tax planning activities. Tax-exempt sale of fixed asset shares 
allows group companies to make tax-exempt sales of subsidiary companies. The 
purpose of the tax exemption is to ease the corporate restructurings. The reasoning of 
the tax exemption has been to increase Finland’s position in the international tax 
competition. International companies may utilize the tax exemption set in other 
countries, if Finland would not have settled the tax exemption. The tax exemption does 
not apply to the disposals of real estates and disposals of the shares of the real estate 
companies. The tax exemption of the capital gains of the fixed asset shares differs from 
the vast definition of the income concept of the dual income tax system. The tax-
exempt fixed assets shares enable especially flexible ownership changes of the big 
international companies. In connection to the restructurings, taxable value increase is 
not realized and therefore taxation is not setting up burdens for restructurings required 
by the business. The tax exemption allows transferring the profits as the capital gain 
inside the group and tax-exempt repatriating to the parent company. From the parent 
company the profits can be distributed as dividends to shareholders or reinvested to 
subsidiaries. 

The reverse side of the renewal is the strengthening of the tax planning. Two opposite 
tax principles, taxable and tax-exempt profits, are applied to the disposal of shares of 
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the companies. This system encourages to the incorporation and realization of share 
ownerships instead of to substance sale. The system also means non-neutrality in the 
direct and indirect ownership. If the owner entrepreneur buys her/his shares of the 
limited liability company, the ownership is always taxable. If the shares are owned by 
the group under the Business Income Tax Act, the disposal is often tax-exempt. The 
owner can then transfer the tax-exempt capital gain to her-/himself. When doing 
aggressive business transactions, it should be remembered that the capital gain is 
normally composed of on that part that the acquirer pays for the income expectations of 
the target company. In that case the tax paid in the target company does not 
correspond to the capital gain. In principle, the target company pays the tax on the 
income when the income expectations are met during the ownership time of the 
acquirer. The acquirer can in this way withdraw the tax-exempt gain as tax-exempt 
dividends. Because the paid disposal price is not deductible for the acquirer, taxation is 
single. If the income corresponding to the paid transaction price is not accrued in an 
unprofitable investment, this becomes hard to the acquirer from the taxation point of 
view. Often the target company is acquired in order to be able to combine the acquired 
business to the business of the acquirer by dissolving the target company. The non-
deductible dissolution loss makes this kind of an arrangement more difficult. 

In practice there are strict criteria for applying the regulations for the tax-exempt share 
disposal. The Board’s Proposal 92/2004 represents the Business Income Tax Act 6 b § 
as helping to ease mergers and acquisitions of big and international groups. The 
Business Income Tax Act does not however set up any requirement for the large-scale 
business in order to be able to apply the tax exemption. All the companies under the 
Business Income Tax Act can utilize the Business Income Tax Act 6 b § regardless of the 
business nature and genuine significance. The regulation is therefore in principle 
applicable both in a big international group, family company, small limited liability 
company and cooperative. 

There are requirements for a tax-exempt disposal at seven different levels. The first 
four and the last item of the criteria can be considered as general criteria and the rest of 
the items can be considered as special criteria. 

1) The form of the company of the seller (the subject). The tax exemption only applies 
to corporate bodies as the seller.

2) The tax law applied to the seller. The tax exemption is only applicable to the 
corporate bodies under the Business Income Tax Act. The tax exemption is not 
applied to private equity firms.

3) The income source. The tax exemption is only applied in the income source of the 
Business Income Tax Act.

4) The asset class. The tax exemption is only applied to fixed asset shares.

5) The target of the sale. The tax exemption is applicable to other fixed shares than the 
shares of a real estate company or housing company.

6) The ownership share and time. The tax exemption applies to the shares owned for 
one year as a minimum and the sold shares should represent at least 10 percent of 
the total shares.
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7) The sale of shares is part of a major restructuring. There cannot exist a purpose for 
tax avoidance as defined in the Business Income Tax Act 52 h § and Tax Procedure 
Act 28 §. 

The sale of shares of a foreign company are tax-exempt with the same conditions as 
those of a domestic company. The shares sold should be owned by the company to 
which the applicable tax contract is applied. 

The tax exemption of the capital gain has been tried to be limited to such ownership 
situations, which are long-term business-related share ownerships of the seller. The 
basic requirement for the tax exemption for the target company of the disposal based 
on the Business Income Tax Act is that the target of the disposal is a share. The 
regulation of the Business Income Tax Act 6 b § does not apply to the interests of the 
cooperatives, because they are not direct investments. Therefore the capital gains of the 
interests of the cooperatives are taxable. The basic difference between the sale of the 
share of the company and sale of the interest of the cooperative is that it is not possible 
to realize the value increase of the company by the sale of the interest of the 
cooperative, whereas by the sale of the share of the company that is possible. 

The shares in the target of disposal must also meet the following requirements:

1) The shares belong to the fixed assets of the production activities of the seller.

2) The company, of which the shares are under the focus, is domestic or such a 
company resident in an EU member state, to which the article 2 of the Parent-
Subsidiary Directive refers, or there is a valid tax contract between the state of 
residence of the company and Finland and that contract is applied to the dividend 
distributed by the company.

3) The seller has owned a continuous period of at least one year and that period has 
ended up maximum one year before the disposal at least 10 percent of the share 
capital of the company to be disposed of, and the shares to be disposed of thus 
belong to the shares owned.

4) The shares to be disposed of are not shares of the real estate company or the 
housing company or such a limited liability company, the business of which mainly 
covers owning or controlling real estates. 

If the target of the disposal or the seller does not fulfill all these conditions, the realized 
capital gain is taxable. 

8.2 Requirements for the subject company

8.2.1 Requirement of the business operation

One of the provisions for the tax exemption is that the seller company is carrying out 
business, because the tax exemption rule for tax exemption of the alienation of fixed 
asset shares is in the Business Income Tax Act993. The concept of business is the first 

993 BITA 6 § paragraph 1. See Andersson – Penttilä 2014, 153–159; Keskitalo 2012, 420; Kukkonen 2007a, 
146–154; Kukkonen 2010, 422–428; Kukkonen – Walden 2010b, 107–110; Juusela 2004, 170–179; Myrsky 
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and the main question in the source of income allocation, because the answer is needed 
to understand the nature of the operation of the entity.994 Business is meaning business 
and professional activities995. Because the Business Income Tax Act does not include 
more detailed regulation for the concept of business, well-established practices and the 
case law play a significant role in evaluating the characteristics of the business and 
professional activities996. The case law has indicated that the basic characteristics of the 
concept of business are pursuit of profit, independence, planning, continuity, existence 
of a financial risk and outside orientation to unlimited or at least largish limited group 
of persons. The fulfillment of these characteristics is evaluated as a wholeness. All the 
characteristics do not need to be met in the same case at the same time.997 In addition 
to the above basic characteristics, the application of the Business Income Tax Act can 
be approached through formal characteristics of the business: office, sales, 
bookkeeping, paying wages and salaries, prepayment registration, entry in the 
commercial register and giving a tax return on the business activities.998

The purpose of the business is generally considered to be pursuing profits in the short 
or long run999. Even though the pursuit of profits would not be typical to the business 
operation, the crucial item in the evaluation of the business nature is that the process of 
the income generation is having a business nature and that this income generation 
process is typical to business1000. The requirement of the financial risk needs to be 
proportioned against the nature of the business carried out. In the production 
operations prominent investments are done. On the other hand, administrative and 
business management activities of the group do not have a similar risk through the 
investments, but it can still be considered as business activities even though the 
financial risk is small.1001 Only single business activities may not meet the requirement 
of planning and continuity1002. Agriculture is never considered as business regardless of 
whether the business characteristics would have been met or not1003.

– Linnakangas 2006, 114–116; Myrsky – Malmgrén 2014, 451–454; Mattila 2004c, 487; Mannio 2004, 
271; Niskakangas 2004b, 242; Penttilä 2010b, 511; Tikka – Nykänen – Juusela – Viitala, chapter 14.
994 Keskitalo 2012, 426, 428–429. See Andersson – Penttilä 2014, 17–19; Kukkonen 2007a, 27–29; 
Lönnfors 1992, 37–67; Myrsky – Malmgrén 2014, 451–454; Tikka – Nykänen – Juusela – Viitala, chapter 
6; Vest 1991, 71–82.
995 BITA 1 §. See Andersson – Penttilä 2014, 19–20; Keskitalo 2012, 426; Voipio 1979, 63.
996 Keskitalo 2012, 426. See Andersson – Penttilä 2014, 17–19; Kilpi 1985, Kukkonen 2007a, 27–29; 
Lönnfors 1992, 37–67; Myrsky – Malmgrén 2014, 451–454; Tikka – Nykänen – Juusela – Viitala, chapter 
6; Vest 1991, 71–82.
997 Keskitalo 2012, 426. See Andersson – Penttilä 2014, 19–20; Kilpi 1985, 77; Kukkonen 2007a, 28–29; 
Kukkonen 2009, 146; Juusela 2004, 176–177; Myrsky – Malmgrén 2014, 451–454; Myrsky – Ossa 2008, 
124; Walden 2006, 25; Tikka 1997a, 104. 
998 Kukkonen 2007a, 29. See Keskitalo 2012, 427; Kukkonen 2010, 375; Myrsky – Malmgrén 2014, 451–
454.
999 Keskitalo 2012, 426. See Andersson – Penttilä 2014, 19–20; Kilpi 1985, 77; Kukkonen 2007a, 28–29; 
Kukkonen 2009, 146; Juusela 2004, 176–177; Myrsky – Malmgrén 2014, 451–454; Myrsky – Ossa 2008, 
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1000 Tikka – Nykänen – Juusela – Viitala, 6:6. See Andersson – Penttilä 2014, 19–20; Kesitalo 2012, 426–
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1003 Andersson – Penttilä 2014, 57. See Keskitalo 2012, 427; Myrsky – Malmgrén 2014, 451–454.
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The characteristics of the business are determined not only based on the taxpayer itself 
but also based on the operations of all the related parties. A holding company can be 
seen as a continuum for the identity and operation of the owners when evaluating the 
situation from the perspective of a direct investment. An intermediate holding company 
of the business group and a holding company of natural persons should not be 
evaluated from the same perspective. The evaluation of meeting the business 
requirements is always therefore done from the viewpoint of the wholeness. Especially 
after the tax renewal of the year 2004 there have become borderline situations in the 
concept of the business and therefore in the source of income allocation. In addition to 
the questions related to holding companies, there have been ambiguities related to the 
operations related to trading in securities and renting.1004 In principle, even a large-
scale renting operation has not been considered as a business operation1005. A real 
estate belongs to the business operation, if it is mainly or solely used to the purpose 
that is boosting the business either directly or indirectly1006. In the case law, the renting 
operation carried out by a listed company or that carried out by the real estate holding 
companies of the group to other group companies has been deemed business1007. The 
applicable tax law is determined based on the actual operation of the company1008. The 
crucial thing in evaluating the applicable tax law is whether the formation process of 
income is business-like1009. The selection of the form of company as a limited liability 
company does not directly mean that the Business Income Tax Act is applied in 
taxation. Companies in a community form are taxed in each of the source of income at 
the same rate (corporate tax rate). The differences between the tax laws is not huge, 
and because the corporate tax rate remains stable for all community type of entities, the 
effect of different tax laws is not significant to the effective tax rate.1010

After having concluded that the taxpayer is doing business it can be analyzed, whether 
the business and professional operation of the taxpayer constitute the business source 
of income1011. It is the second requirement for the subject company from the 
participation exemption point of view in order to conclude that the taxpayer is not only 
doing business but also that its business or professional operation is constituting a 
business source of income1012. Even if the seller company would be carrying out 
business, and that business operation would constitute the business source of income, 
the alienation of shares could be taxed based on Income Tax Act if the alienated shares 
are not included in the business source of income in accordance with the Business 
Income Tax Act 53 § paragraph 2.1013 The source of income works as an internal 
accounting unit at the taxpayer level, and inside that accounting unit the taxable 
income is calculated based on the regulations of one tax law1014. Separating income and 

1004 Keskitalo 2012, 427–428. See Mattila 2008b, 74; Mattila 2009, 132; Myrsky – Malmgrén 2014, 451–
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1005 Andersson – Penttilä 2014, 38–47. See Keskitalo 2012, 428; Myrsky – Malmgrén 2014, 451–454.
1006 BITA 53 § paragraph 1. See Keskitalo 2012, 428.
1007 Niskakangas 2007, 6–7. See Keskitalo 2012, 428; Myrsky – Malmgrén 2014, 451–454.
1008 Kukkonen 2009, 146. See Keskitalo 2012, 424; Kukkonen 2007a, 27; Myrsky – Malmgrén 2014, 451–
454.
1009 Helsingin HAO 27.5.2011 11/0602/6. See Myrsky – Malmgrén 2014, 451–454.
1010 Keskitalo 2012, 424. See Myrsky – Malmgrén 2014, 451–454.
1011 BITA 2 §. See Keskitalo 2012, 428–431.
1012 Keskitalo 2012, 430. See Myrsky – Malmgrén 2014, 451–454.
1013 BITA 53 § paragraph 2; Keskitalo 2012, 431. See Juusela 2004, 233; Myrsky – Malmgrén 2014, 451–
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1014 Keskitalo 2012, 423. See Andersson – Penttilä 2014, 58–61; Kukkonen 2007a, 27–29; Mattila 2008b, 
Mattila 2009, Myrsky – Linnakangas 2010, 45–49; Myrsky – Malmgrén 2014, 451–454; Myrsky – Ossa 
2008, 57–58; Nykänen 2007, 515–516.
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expenses to different sources of income is therefore trying to solve the issues arising 
around the allocation of taxation1015. This is discussed more in the chapter 8.3, because 
after the provisions of the subject company discussed in this chapter have been met and 
the subject company is the type of company defined in the Business Income Tax Act 6 § 
subsection 1 paragraph 1, it should be evaluated whether the fixed asset shares belong 
to the business source of income if the provisions for tax exemption defined in the 
Business Income Tax Act 6 b subsection 2 are met.1016

The taxation regulations of the different sources of income can lead into different end 
results regarding the scope, periodicity, valuing and allocating of income and expenses 
and confirming and using losses.1017 For example, in the Income Tax Act capital losses 
can be deducted from capital gains in the fiscal year and in the forthcoming five years. 
There is not a corresponding shut-off rule of the Business Income Tax Act that would 
allow the deduction of capital losses only from the capital gains. However, there are 
shut-off rules for the deduction of the losses of the capital losses on fixed income 
shares.1018 As another example, in the business source of income a write-off cannot be 
done from the fixed asset shares whereas for other securities that is possible. In the 
Income Tax Act this is not possible except for the loss of value1019 of a security that can 
be regarded as final because of a bankruptcy or another corresponding reason. 
Deductibility of losses is widest in the business source of income.1020 In addition to the 
business source of income, there are agriculture and other source of income. The other 
source of income is also called personal source of income or source of income based on 
the Income Tax Act.1021 One taxpayer can therefore have three different sources of 
income1022. The form of company should not affect the applied sources of income and 
their composition1023. In taxation cases it is analyzed the borderline between the 
different tax laws1024. Bookkeeping and Companies Act do not recognize the principle of 
the source of income even though establishing bookkeeping is related to the source of 
income principle in the connection to implementing the declaration requirements1025.
The definition of the sources of income was not changed in the tax renewal of the year 
2004, but the division to the different sources of income grew in its significance 
because of the participation exemption that exists for the alienation of shares of the 
business source of income but not for those of the personal source of income1026. The 
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1017 Keskitalo 2012, 423. See Andersson – Penttilä 2014, 58–61; Kukkonen – Walden 2015, 413–419; 
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1022 Keskitalo 2012, 424. See Andersson – Penttilä 2014, 59–60; Mattila 2008b, 74; Mattila 2009, 132; 
Myrsky – Malmgrén 2014, 451–454.
1023 Keskitalo 2012, 424. See Andersson – Penttilä 2014, 23–24; Myrsky – Malmgrén 2014, 451–454. 
1024 Keskitalo 2012, 424. See Mattila 2008b, 74; Mattila 2009, 132; Myrsky – Malmgrén 2014, 451–454.
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Mattila 2008b, 73; Mattila 2009, 131–132; Myrsky – Malmgrén 2014, 451–454; Walden 2006. 
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current definition of the business source of income was born in the tax renewal of the 
year 19931027.

The borderline between the business and personal source of income for holding 
companies is not unambiguous1028. Companies need to define the taxation status of the 
holding companies1029. Alienation of shares done by holding companies under the 
Income Tax Act are taxable, whereas those done by holding companies under the 
Business Income Tax Act can be tax-exempt. The conclusion of tax exemption is 
however done after the analysis of the fulfillment of the object requirements1030 have 
also been done.1031 To meet the requirement for tax exemption, the object should solely 
or primarily be used in operations that are directly or indirectly promoting business1032

and the object needs to belong to fixed assets1033. The general characteristics of 
business need to be taken into consideration when defining the taxation status of the 
holding company1034. Holding companies being taxed under the Income Tax Act cannot 
have shares belonging to fixed assets at all1035. The most significant matter of 
interpretation regarding the subject is related to the parent companies of such groups, 
of which the business is mainly related to owning and managing shares1036.

The tax treatment of holding companies has been varying depending on the position of 
the holding company from the viewpoint of the operation of the relationship wholeness, 
which position the holding company is having in this company wholeness, which 
foundation conditions have been and to which extent the arrangement could have been 
regarded as artificial and tax-oriented.1037 The essential items for taxation are evaluated 
from the own conditions and operation point of view1038. It is thought that with the help 
of the viewpoint of the relationship wholeness the relationship of the operation to a 
wider context is having an impact on the tax treatment, some arrangements can be 
accepted for the benefit of the taxpayer and tax avoidance is prevented. The 
relationship wholeness is the company wholeness, in which the holding company 
operates.1039 The special regulations related to holding companies were cancelled when 

1027 Keskitalo 2012, 423. See Andersson – Ikkala 1996, 41–48; Mattila 2008b, 73; Mattila 2009, 131–132; 
Myrsky – Malmgrén 2014, 451–454; Walden 2006. 
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1035 Keskitalo 2012, 432. See Myrsky – Malmgrén 2014, 451–454.
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2009, 135; Myrsky – Malmgrén 2014, 451–454; Tikka 1979, Tikka 1983b, 233; 153–159; Tikka – Nykänen 
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the tax credit system was taken into use1040. In addition, the case law is not fully 
applicable anymore. Therefore, the entrance for applying the Business Income Tax Act 
for holding companies can be tighter than earlier. An international group can often 
reorganize its operations so that the ownerships are centralized to a holding company 
that is then managing the strategic ownerships of the group. That can be done by 
utilizing asset transfers or mergers under the Business Income Tax Act, and the 
reorganizations are justified with streamlining and clarifying the operation and 
organizational structure.1041

If the actual operation of the holding company has been running only for a short time 
but the ownership time requirement would have been met from the Business Income 
Tax Act 6 b § perspective, there is a risk that the holding company would not be deemed 
a subject carrying out business. The holding company is not normally considered being 
carrying out business if a natural person has been actively involved in the operation of 
the object company. Active, independent and outside-oriented operation is required 
from the holding company operating as a parent company.1042 Also formal features, 
such as the number of employees, sales, the number of business transactions between 
the holding company and object company, concrete ways of operation with which the 
holding company participates to the business management of the object company, can 
be used in indicating the operational and structural significance1043. The question about 
the source of income is unclear also in the situations, in which the holding company has 
had personnel or other features of active business only for a short time. It could be 
possible that Tax Procedure Act 28 § would be applied.1044 This may especially happen 
when a holding company is established between the natural person as the owner of the 
company and the business company, but the holding company does not reach such an 
independent position that it could be deemed a company under the Business Income 
Tax Act.1045

A more centralized organizational structure has been considered to be a characteristic 
for the usage of holding companies1046. Holding company structures can also be seen to 
improve managing risks, financing, reporting and follow-up, and to enhance the 
preparation of reorganizations.1047 In the legal sense the usage of holding companies is 
related to limiting responsibility and differentiating risk1048. In order to be applicable 
under the Business Income Tax Act, there should be recognizable business reasons in 
the holding company case in question. For example, the company may have been grown 
so that it is reasonable to divide that to smaller companies.1049 Different sizes of 
company should not be evaluated in a different manner. Instead, the special features of 
the individual case in question should be analyzed1050.

1040 BITA 1988/1233. See Keskitalo 2012, 435, 469.
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The majority of the cases regarding holding companies in the case law go back to 70’s 
and 80s. That can still be used as part of the information in analyzing the taxation 
status of holding companies, but also a thorough analysis needs to be done because of 
the changes in the Business Income Tax Act. From the viewpoint of tax policy, the 
Business Income Tax aims for that the groups domiciled in Finland would not be in a 
worse situation than foreign competitors in international ownership 
reorganizations1051.  Share ownership restructurings of natural persons should not 
belong to the scope of the participation exemption1052. From the viewpoint of the legal 
system, the aim is to avoid the double taxation of the accumulated income. The target is 
the prohibition of the chain taxation1053. It can be thought that the prohibition of the 
chain taxation1054 and the tax exemption of the capital gains1055 together constitute the 
participation exemption system in Finland1056. The tax exemption of capital gains on 
shares is an exception among the tax exposure of the alienation prices of shares. The 
tax treatment of dividends and capital gains has not been harmonized as it has been 
done in several other European Union countries.1057

A holding company passively managing securities has not been regarded as a company 
conducting business. Therefore tax exemption cannot in principle be applied to security 
deals completed through holding companies owned by natural persons, if no business 
reason cannot be justified for those deals.1058 Even if the holding company would be 
seen carrying out business, shares may not be supporting the business of the holding 
company or the group. This would mean that the requirements of the object is not met 
and the alienation of the shares would not be tax-exempt.1059 Unclear situations may 
arise in situations in which ownerships have been incorporated during a long period. 
Also the question about how much a parent holding company must have operations in 
order to be seen a company carrying out business has been under discussions. 
Especially this question arises in the close companies.1060

The determination of the taxation status of the holding company is based on the total 
reflection. The reflection also needs to be done from the viewpoint of the operation 
carried out by the relationship wholeness. In that sense the application of the Business 
Income Tax Act is also stretched to such companies that would be taxed under the 
Income Tax Act if they would have been removed from the interest relationship or from 
the group.1061 In order to consider a holding company carrying out business, it should 
possibly also conduct activities outside the group. Based on the case law, however, the 
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group-level activities need to be in an adequate relationship with the company 
wholeness and tasks of the holding company, not with the outside stakeholders.1062

In order to fulfill the requirements for applying the Business Income Tax Act, at least 
the chief executive officer and chief financial officer should be moved to the 
management holding company. The management holding company should be charging 
management fees for the services that it is delivering. This kind of a holding company 
could be considered as active and operational holding company, to which the Business 
Income Tax Act could be applied. Also the direct investment shares owned by such a 
company could be regarded as belonging to the fixed assets of the business source of 
income, if there is a real business relationship between the companies. Charging of 
management fees is one indication on the existence of the business relationship.1063

Charging of management fees does not necessarily be the right indicator on the 
existence of a business relationship between a holding company and target company, 
and therefore also other features for the business relationship should be analyzed1064.

Business Income Tax Act 6 b § encourages taxpayers to organize the ownerships 
through a holding company so that tax exemption of an alienation price can take place. 
The restructuring of ownerships can take place for example with a transfer of assets, 
when the business is transferred to a subsidiary and the old company stays as a holding 
company. Tax avoidance rules may disturb restructurings, and therefore the transfer of 
the share capital to the holding company can trigger the application of the Tax 
Procedure Act 28 §.1065 Under the Tax Procedure Act 28 § it is possible to consider that 
shares owned during the ownership time of one year have not become into the business 
use of the holding company. The Business Income Tax Act 52 h § can be applied to a 
transfer of assets that has been used as a preparation activity for a sale of shares and 
there is not another business reason than the sale of shares taking place later. It is also 
possible that a holding company is deemed a non-business company. The ownership 
time of one year of the Business Income Tax Act 6 b § subsection 2 paragraph 1 does 
not alone mean tax exemption but there are many other requirements too for tax 
exemption in the Business Income Tax Act 6 § and 6 b §. In addition, even though all 
the requirements for the tax exemption would have been met as such, artificial 
reorganizations may happen, in which the Tax Procedure Act 28 § becomes 
applicable.1066 The application of the Tax Procedure Act 28 § can be however seen 
problematic in analyzing the borderlines of the sources of income, and it could 
therefore be thought whether the cases should be only reasoned with the general clause 
of the Tax Procedure Act 28 §1067. The application of the Tax Procedure Act 28 § is quite 
rare. It can became applicable when a series of actions is used.1068

The usage of foreign holding companies has decreased after the tax renewal regarding 
tax exemption. The tax planning of groups have therefore been focusing more on 
deduction rights of interests, transfer pricing and usage of losses, of which the last one 
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has gained a lot of attention because of the tax exemption of capital gains.1069 The 
limitation regarding private equity firms so that the tax exemption is not applicable and 
unambiguous approach for using holding companies in the private equity investment 
business, in which a dissolution loss is not necessarily deductible, are posing challenges 
to tax planning1070. Even though the tax renewal of the year 2004 aimed for simplifying 
and clarifying the tax system, it can be thought that the simplification target was not 
met because of the uncertainties related to the taxation of holding companies1071.
However, this kind of an uncertainty has most often been related to holding companies 
operating as parent companies of groups, and the Tax Office has often considered 
parent holding companies as companies carrying out business1072.

The relationship to business is affecting the determination of the source of income of 
the share ownerships. Passive share owning is normally not deemed business unless the 
holding company is not an intermediate holding company that is owning the shares of 
the business company. The indirect business relationship leads into a situation, in 
which the intervening holding company is taxed based on the Business Income Tax Act 
and the shares owned by that company are considered as belonging to fixed assets of 
the business source of income. The company wholeness and relationships should be 
taken into consideration when defining the operational relationship. If the business 
reasons are only related to inter-company interests and they can be regarded as tax-
driven, in taxation the main weight can be given to the business reasons of the 
intermediate holding company to participate to the reorganization. In case of an 
artificial reorganization, the tax exemption of the share alienation can be declined 
based on the question on the source of income or Tax Procedure Act 28 §.1073

8.2.2 Requirement of the form of company and domicile

The tax-exempt sale of shares based on the Business Income Tax Act is related to the 
limited liability companies engaged in the business, but also business cooperatives, 
savings banks and mutual insurance companies for neutrality reasons.1074 The Business 
Income Tax Act 6 b § refers to the communities defined in the Business Income Tax Act 
6 § subsection 1 paragraph 1 and not to communities on a general level. It does not 
matter, whether the company has been publicly listed or not and what is the size of the 
company. Tax exemption is aiming for the ease of reorganizations of international 
groups.1075 Tax exemption is also applied to the form of company of SE1076. Because real 
estate limited liability companies and housing companies are not listed in the form of 
company list in the Business Income Tax Act 6 § subsection 1 paragraph 1 they cannot 
realize tax-exempt capital gains. On the other hand it could be thought that the 
Business Income Tax Act 6 § subsection 2 paragraph 2 equates real estate limited 
liability companies and housing companies with limited liability companies. However, 
real estate limited liability companies and housing companies are very seldom 
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alienating shares. The subject requirements of the Business Income Tax Act do not 
discuss about the alienations done by a limited liability company, of which the business 
mainly covers owning and managing real estates. If the subject and object requirements 
are met, the alienations could be tax-exempt. This kind of a share ownership is however 
rare.1077

There are features in the alienations done by partnerships owned by limited liability 
companies and alienations of shares of partnerships done by limited liability companies 
that is good to notice. The business result of a partnership is divided to be taxed in 
taxation of the shareholders of the partnership. This means that the business result of 
the partnership will become taxable in the taxation of the limited liability company in
case a limited liability company is a shareholder of the partnership. Regarding 
partnerships, the application of tax exemption of the Business Income Tax Act 6 b § is 
prevented at two levels. A partnership cannot alienate business-related fixed asset 
shares in a tax-exempt way, and a limited liability company cannot alienate shares of a 
partnership in a tax-exempt manner. Correspondingly, a community shareholder of a 
partnership cannot transfer itself the capital and dissolution losses realized by the 
partnership. Instead, capital gains on sale of fixed asset shares and dissolution losses 
are taken into consideration in calculating the business result of the partnership, and 
losses are deducted from the business result during the next ten fiscal years until the 
result is generated.1078 As a result, tax planning possibilities are arisen. A partnership 
may be used as a sourcing company of the group, to which such income will be 
transferred against of which dissolution losses will be deducted1079.

Shares can be alienated in a tax-exempt manner without having owned those the 
minimum ownership time of one year in a situation in which the form of alienated 
company has changed from a partnership to a limited liability company, because the 
ownership time of the shares of the partnership are taken into account to the minimum 
ownership time1080. It should be noticed however that the change in the form of 
company from a partnership to a limited liability company and the following alienation 
of shares instantly after the change in the form of company can lead into the 
application of the Tax Procedure Act 28 §1081. The tax planning activity may be followed 
with transforming the partnership to a limited liability company1082. And finally, the 
limited liability company may be merged to the parent company.

Taxation rules of the capital gains of the alienations done by partnerships owned by 
limited liability companies and alienations of shares of partnerships done by limited 
liability companies may be re-evaluated in the future because of the existing tax 
planning possibilities and the flow-through approach existing abroad in some 
countries. When preparing the corporate tax renewal, there was not a clear justification 
for excluding partnership from the tax exemption rules1083. A community stated in the 
Business Income Tax Act 6 § paragraph 1 can be a shareholder in a partnership that can 
own such shares, of which the alienations would be in the scope of the tax exemption 
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Malmgrén 2014, 454–462; TPA 28 §; VeroH 2.11.2005.
1082 ITA 24 § subsection 1; Keskitalo 2012, 495. 
1083 HE 92/2004, 39–40. See Keskitalo 2012, 493; Myrsky – Malmgrén 2014, 454–462.
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rules of the Business Income Tax Act 5 § paragraph 1, 6 § subsection 1 paragraph 1 and 
6 b § subsection 1 in case the owner would the community directly, not through the 
partnership1084. Some countries include flow-through companies and partnerships into 
the scope of tax exemption. For example Sweden applies flow-through approach to the 
taxation of alienations done by trading companies. Therefore, one option for renewing 
capital gains taxation would be to follow the Sweden’s approach and to include into the 
scope of tax exemption the alienations done by partnerships owned by limited liability 
companies and alienations of shares of partnerships done by limited liability 
companies. This renewal would increase the neutrality of the form of investment, which 
means that investments done in different legal forms of company would become equal 
with each other. The renewal would also increase transparency and diminish the 
possibilities for tax planning done with the help of partnerships. In order to legally 
enable that kind of a renewal, a corresponding statement should be added to the object 
requirements in the Business Income Tax Act.1085

Participation exemption is also applicable to foreign entities that correspond to 
communities that are defined in the Business Income Tax Act 6 § subsection 1 
paragraph 1, if the alienated shares are related to a permanent establishment located in 
Finland1086. The forms of companies defined in the Parent-Subsidiary Directive1087 are 
in the scope of participation exemption, but also other companies in the European 
Union or European Economic Area or any other third country corresponding to the 
communities that are defined in the Business Income Tax Act 6 § subsection 1 
paragraph 11088. Also such subjects that are domiciled in the tax treaty countries outside 
the European Union are considered being in the scope of participation exemption, if 
they have a permanent establishment in Finland and if they correspond to the 
communities that are defined in the Business Income Tax Act 6 § subsection 1 
paragraph 11089. Especially the application of the participation exemption in the tax 
treaty situations requires case-based judgment1090. In deciding whether the income of 
the foreign community can be taxed in Finland the starting point is to define whether 
the income has been received from business carried out in Finland1091. This means that 
if the company carries out business through a company that fulfills the criteria of a 
permanent establishment1092, the income is taxable in Finland. Such income is deemed 
the income of the permanent establishment that could have been considered having 
been generated by the permanent establishment, if the permanent establishment has 
been an independent company and has been carrying out corresponding business, 
which means that the arm’s length principle is applied1093. The personnel of the 
permanent establishment needs to have a genuine possibility to affect the decisions 
regarding the share ownership and to operate independently in relation to the main 
company1094. The alienated shares must be included into the assets of the permanent 

1084 Keskitalo 2012, 493. See BITA 5 § paragraph 1, 6 § subsection 1 paragraph 1 and 6 b § subsection 1.
1085 Keskitalo 2012, 494–495. See Myrsky – Malmgrén 2014, 454–462.
1086 HE 92/2004, 61. See Keskitalo 2012, 495; Juusela 2004, 171; Myrsky – Malmgrén 2014, 454–462.
1087 Council Directive 2003/123/EC.
1088 Keskitalo 2012, 502–504, 506–507. See Myrsky – Malmgrén 2014, 454–462.
1089 HE 92/2004, 61; OECD 2014, 356–366. See Eicke 2009, 44–46; Juusela 2004, 170; Keskitalo 2012, 
496, 505; Myrsky – Malmgrén 2014, 454–462.
1090 Keskitalo 2012, 505. See Juusela 2004, 171; Myrsky – Malmgrén 2014, 454–462.
1091 ITA 10 § paragraph 2; Keskitalo 2012, 495. See Malmgrén 2008, 333.
1092 ITA 13 a §. 
1093 OECD 2014, 136–137; OECD 2010d, 12–13. See Keskitalo 2012, 499; Myrsky – Malmgrén 2014, 454–
462.
1094 Keskitalo 2012, 501; Ryynänen 2003b, 463. See Myrsky – Malmgrén 2014, 454–462.
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establishment in order to fulfill the criteria of participation exemption1095. There needs 
to be an operational connection between the permanent establishment and companies 
owned.1096 The share of the income of a foreign intermediate company is taxable 
income as defined in the Controlled Foreign Companies Act1097. Therefore, if the 
provisions of the Controlled Foreign Companies Act are met, the Finnish owner 
company is taxed on the share of income that corresponds to the ownership share in 
the foreign intermediate company. As a result, a share alienation of a foreign 
intermediate company is analyzed in the Finnish taxation as if a Finnish company has 
been made the alienation directly.1098 The flow-through approach causes that also a 
pure holding company is taxed based on the Business Income Tax Act, if its shareholder 
in Finland would be taxed based on the Business Income Tax Act and that Finnish 
shareholder would receive that income directly without an intermediate company. 
Overall this means that a share alienation of a foreign intermediate company is taken 
into account when calculating the income of the Finnish owner company received from 
the intermediate company, and that income is deemed tax-exempt if the provisions of 
the Business Income Tax Act 6 § subsection 1 paragraph 1 and 6 b § are met.1099

Capital gains of private equity firms are taxable. Symmetrically the acquisition cost is 
deductible.1100 The shares of the private equity firms are considered to be current assets 
as part of the normal business operation rather than fixed assets, and their profit is 
based on the value increase. Based on the preparation of the corporate tax renewal in 
the year 2004, the provisions of the participation exemption were not applicable to 
private equity business and the related target ownerships.1101 Analyzing whether a 
company carries out private equity business is done by taking into account the actual 
business operation and the wholeness of the completed investments1102. The Supreme 
Administrative Court Decision (KHO) 2013:29 supports this approach. The shares were 
considered to be fixed asset shares that belong to the private equity business.

A Oyj was the administrative parent company of the group A. The subsidiaries and associated 
companies of A Oyj administered private equity and real estate investment funds operating in the 
form of partnerships. A Oyj was taking care on the financing, marketing and other corresponding 
actions of its subsidiaries. The group A gained its result from the administration fees paid by the 
funds, share of profits distributed by the funds and gains on investments done by the companies 
from their own balance sheet to the funds. A Oyj and the forthcoming management of the 
company B established in the year 1999 a company B that had a nature of the fund of funds. In 
the group B there were two holding companies B S.A. and B Ltd. and the funds managed by 
them. A Oyj sold its share of 12.5 percent of the shares of B S.A. to the operating management of 
B S.A. and declared the capital gain received from the alienation of the shares as a tax-exempt 
alienation of fixed asset shares. When the position of A Oyj as the parent company of the group 
carrying out private equity business and the tasks of A Oyj in the group were taken into account, 
A Oyj was considered to carry out private equity business defined in the Business Income Tax Act 
6 § subsection 1 paragraph 1. The establishment of B S.A. was not related to such a normal 
acquisition of a company, of which the target would have been expanding the private equity 

1095 Keskitalo 2012, 498. See Myrsky – Malmgrén 2014, 454–462.
1096 Keskitalo 2012, 496. See Eicke 2009, 44–46; Myrsky – Malmgrén 2014, 454–462.
1097 CFCA 1 §.
1098 Keskitalo 2012, 508. See HE 155/1994, 10; KVL 24/2010; Myrsky – Malmgrén 2014, 454–462.
1099 Keskitalo 2012, 508. See KVL 24/2010; Myrsky – Malmgrén 2014, 454–462. 
1100 BITA 6 § subsection 1 paragraph 1. See HE 92/2004, 34–35, 61; Heiniö 2006; Immonen – Lindgren 
2013, 61; Juusela 2004, 171; Keskitalo 2012, 509; Kukkonen – Walden 2015, 413–419; Kukkonen – Walden 
2014, 165–168; Mattila 2004c, 487–488; Myrsky – Linnakangas 2006, 114–116; Niskakangas 2004b, 251–
253; Niskakangas 2004c, 26–27; Penttilä 2010a; Penttilä 2010e; Myrsky – Linnakangas 2010, 182–185; 
Tikka 2005a, 26–27; VaVM 12/2004, 8–9; VeroH 2.11.2005.
1101 HE 92/2004, 34–35, 61; VaVM 12/2004, 8–9; VM 8.6.2004, 12. See Helsingin HAO 17.6.2011 
11/0680/6; Keskitalo 2012, 510; Myrsky – Malmgrén 2014, 454–462; Torkkel 2007, 60.
1102 VeroH 2.11.2005. See Keskitalo 2012, 513–514; Myrsky – Malmgrén 2014, 454–462.
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business to a new market area. The shares of B S.A. owned by A Oyj could not be included in 
anything else than in fixed asset shares of private equity business. 

The company needs at least mainly carry out the private equity business1103. In private 
equity business share investments are the means of a time-limited investment, and 
investments are done based on the equity capital. Investments are done into companies 
having chances to growth and development and therefore also to the value increase.1104

These natures of the private equity business are supported by the case of Helsinki 
Administrative Court 17.06.2011 11/0680/6 (accompanied by The Supreme 
Administrative Court Decision (KHO) 18.10.2012 T 2868).

A Oyj was a quoted parent company of a group. A Oyj partly took care on the organization of the 
financial management, financing, group management, group external and internal reporting and 
corresponding other common tasks. A Oyj acquired majority shares of unquoted small and 
medium-sized companies in traditional industries. After the acquisition A Oyj developed 
subsidiaries so that they are able organizationally and financially to operate independently and 
in a growth-minded way and so that their dependency on key persons has decreased. A Oyj’s 
income was composed of the annual proceeds received from the group companies and such 
proceeds in disposing of companies, in which the value change of the industry is realized in the 
alienation of a company. Typically in the time period of 5–10 years the target was to increase the 
size and value of the purchased company so that the alienation price in the alienation of the 
company would be as high as possible. The Administrative Court considered that the main 
purpose and target of the activities and acquisitions of A Oyj was the generation of income 
typical to private equity business, and that income was realized in the alienations of the share 
ownerships. Owning the companies with majority shares or fully, variation of the ownership 
times, receiving financial proceeds from group companies, generation of proceeds in disposals 
more seldom than annually did not have a significance in the evaluation. The Administrative 
Court considered that A Oyj was a private equity firm based on the Business Income Tax Act 6 § 
subsection 1 paragraph 1. At the same time the complaint prepared by A Oyj that the disposals of 
companies should have been considered tax-exempt alienations of fixed asset shares was 
abandoned.1105

Based on the Business Income Tax Act and case law it should mainly be clear that 
private equity firms are carrying out business and are therefore taxed based on the 
Business Income Tax Act. However, there may become situations for interpretation 
regarding investment holding companies of private persons that are having ownerships 
similar to private equity business but that are working as a static savings account of 
those private persons. In these kinds of situations the participation exemption may be 
rejected based on the Business Income Tax Act 53 § subsection 2 or 12 §.1106

The normal parent holding company activities should not be mixed up with the private 
equity business1107. The interfaces between the private equity business and other 
business should be analyzed1108. A holding company can be interpreted to carry out 
private equity business in the same way as the subject company itself, if the holding 
company does not have chances to make independent decisions on the target 

1103 Keskitalo 2012, 513. See Myrsky – Malmgrén 2014, 454–462; Niskakangas 2004b, 253; VM 8.6.2004, 
12–13. 
1104 HE 92/2004, 34–35; VaVM 12/2004, 8. See Andersson – Penttilä 2014, 33–34, 153–155; Heiniö 2006, 
267–268; Hidén – Tähtinen 2005, 15–18; Juusela 2004, 172; Juusela 2007, 89–91; Keskitalo 2012, 513–
514; Kukkonen 2007b, 263; Myrsky – Malmgrén 2014, 454–462; Tikka 2005a, 27; VeroH 2.11.2005. 
1105 Helsingin HAO 17.06.2011 11/0680/6 (accompanied by KHO 18.10.2012 T 2868). See Myrsky –
Malmgrén 2014, 454–462.
1106 Keskitalo 2012, 518. See BITA 53 § subsection 2 or 12 §.
1107 VaVM 12/2004, 9. See Keskitalo 2012, 525; Myrsky – Malmgrén 2014, 454–462.
1108 Aine 2012, 78–79; Helsingin HAO 17.6.2011 11/0680/6; Heiniö 2006, 271; Juusela 2004, 174; 
Keskitalo 2012, 525–526; Kukkonen 2007a, 150–151; KVL 11/2005; Svennas – Makkonen 2005, 105–106; 
Venesjärvi 2005, 83. See Myrsky – Malmgrén 2014, 454–462.
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ownerships and the workload of the personnel of the holding company is allocated 
towards the target company so that the workload represents the private equity firm 
itself.1109 In the case law also such a holding company that supports routing money 
from an external investor to the target company is deemed a private equity firm1110. The 
status of a private equity firm may also arise if the holding company is missing own 
business1111.

The operation of a private equity firm in the form of a limited liability company is 
under multiple taxation, because the target company pays tax on its income and later 
the private equity form pays tax on the value increase when the shares are alienated. 
The third level of taxation takes place when the private equity firm delivers the income 
to its shareholders.1112 The current tax regulation regarding the subject company is not 
industry-neutral, because private equity firms have been put into an unequal position 
with the special rule regarding that industry in the Business Income Tax Act 6 § 
subsection 1 paragraph 11113. In order to fulfill the provisions of participation 
exemption, private equity firms may consider their shares long-term and such that are 
supporting business1114. Holding companies of the ownerships of key persons and 
holding companies related to the private equity business have been moved to Sweden in 
order to meet the participation exemption. However, in these situations Finnish 
corporate taxation has been utilized so that a target company has been demolished in 
Finland with a Finnish auxiliary company. This is done because the dissolution loss is 
deductible in Finland, and therefore the goodwill arisen in the dissolution can be
deducted. These holding company situations indicate that the limitation regarding 
private equity firms in the Business Income Tax Act has been causing tax arbitrage.1115

Because of the tax arbitrage possibilities arisen, the taxation regulation could be 
evaluated to be developed. The shut-off provision regarding the private equity firms is 
special in an international perspective, because that kind of a provision is not applied in 
Sweden nor in many European Union countries.1116 That kind of a provision is not also 
included in the CCCTB Directive1117. There have already been different identified 
options for the future development. One option for the change in the current corporate 
capital gains taxation would be that tax exemption of the alienation of shares would 
also be applicable to private equity firms1118. Regarding the provisions of the taxation of 
the subject company, an additional but independent option would be extending tax 
exemption to the taxation of partnerships1119. The second option would be to keep the 
limitation regarding private equity firms but to elaborate it so that it would only cover 
the share ownerships related to the private equity business1120. This would mean that in 

1109 Keskitalo 2012, 530. See Myrsky – Malmgrén 2014, 454–462.
1110 KHO 2005:74. See Keskitalo 2012, 540–541; Myrsky – Malmgrén 2014, 454–462.
1111 Keskitalo 2012, 542. See Heiniö 2006, 269–270; Helokoski – Pulkkanen 2006, 141; Kukkonen 2007a, 
151–152; KHO 2005:74; KHO 2010:12; Kukkonen – Walden 2015, 413–419; Kukkonen – Walden 2014, 
162–168; KVL 7/2008; Mattila 2005b, 11; Mattila 2006b, 10; Mattila 2006d, 78; Myrsky – Malmgrén 
2014, 454–462; Penttilä 2010a, 256; Svennas – Makkonen 2005, 105.
1112 Keskitalo 2012, 570. See Juusela 2007, 95–96; Myrsky – Malmgrén 2014, 454–462.
1113 Keskitalo 2012, 573. See BITA 6 § subsection 1 paragraph 1.
1114 Keskitalo 2012, 570. See Linnakangas 1984, 11–12; Myrsky – Malmgrén 2014, 454–462.
1115 Juusela 2007; Keskitalo 2012, 571. See Myrsky – Malmgrén 2014, 454–462.
1116 Keskitalo 2012, 574. See Myrsky – Malmgrén 2014, 454–462.
1117 Council Directive on a Common Consolidated Corporate Tax Base (CCCTB). See Keskitalo 2012, 574.
1118 Keskitalo 2012, 571. See Juusela 2007, 95–96; Myrsky – Malmgrén 2014, 454–462.
1119 Keskitalo 2012, 571. See Myrsky – Malmgrén 2014, 454–462; Samuelson 2005, 418–419.
1120 Keskitalo 2012, 571–572. See Heiniö 2006, 271; Knuutinen 2009, 41; Lindencrona 1984, 338; Myrsky –
Malmgrén 2014, 454–462; VaVM 12/2004, 7; VeroH 2.11.2005.
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taxation the shares related to the private equity business should be separated from
other shares1121. Such ownerships that serve the core business and can be considered 
being part of the fixed asset shares of the subject company could be seen not related to 
private equity business. The strategy of the group, the ownership in the target company 
and the group structure may support this conclusion. If the shares earlier related to the 
private equity business have been left to passive investments, such shares can be 
deemed shares related to private equity business of the subject company during the five 
next years and thus in the scope of the shut-off provision of the Business Income Tax 
Act 6 § subsection 1 paragraph 1. After that the shares may not be deemed business-
related, if the private equity business has not been active and if there has not even been 
an indirect business relationship between the subject and object company after the 
change in the business.1122

The third option for the future development would be to remove the limitation 
regarding the private equity firms from the subject requirements and to add a 
regulation that the share ownerships related to private equity business would be 
current assets. This would mean that the private equity firms would not be categorically 
excluded from the participation exemption.1123 The fourth option would be to grant a 
conditional participation exemption to private equity firms. For example that could be 
granted when capital gains would be further invested into a growth company.1124 If a 
change to extend the scope of the participation exemption would be implemented in the 
Business Income Tax Act, tax authorities would not hardly receive any tax income on 
private equity business. However, it should be noticed that the indirect impacts of the 
private equity business are significant. The main focus should be getting investments 
into Finland rather than that the investments take place through a private equity firm 
located in Finland.1125

8.3 Requirements for the target company on tax exemption

8.3.1 Requirement of the share as an asset type

The first requirement regarding the target of the alienation is related to the asset type. 
Only shares of a limited liability company are applicable for a tax-exempt alienation.1126

Also certificates of deposits related to shares are in the scope of tax exemption1127.
Alienations of shares of cooperatives are not in the scope of tax exemption, because the 
shares are not comparable to direct investment shares and it is not possible to realize 
value increase by selling the shares of a cooperative.1128 A cooperative does not carry 
out business activities in order to gain profits1129. In the corporate tax renewal 
preparations for the year 2004 it was not seen that there would have been such a 
double taxation related to cooperatives that should have been removed with special 

1121 Keskitalo 2012, 568; Penttilä 2010a, 264. See Myrsky – Malmgrén 2014, 454–462.
1122 Keskitalo 2012, 568–569; KHO 2010:50; Penttilä 2010a, 264. See Myrsky – Malmgrén 2014, 454–462.
1123 Keskitalo 2012, 572–573. See Myrsky – Malmgrén 2014, 454–462.
1124 Ranta-Lassila 2007a, 22. See Keskitalo 2012, 575; Myrsky – Malmgrén 2014, 454–462.
1125 Keskitalo 2012, 575–576. See Myrsky – Malmgrén 2014, 462–482.
1126 BITA 6 § subsection 1 paragraph 1. See Immonen – Lindgren 2013, 64; Keskitalo 2012, 577.
1127 HE/92/2004, 62. See Keskitalo 2012, 577–578; Mattila 2004b, 6; Mattila 2004c, 488.
1128 HE 92/2004, 32. See Keskitalo 2012, 578; Kukkonen 2007b, 265; Kukkonen – Walden 2015, 413–419; 
Kukkonen – Walden 2014, 168–178; Kukkonen – Walden 2010b, 111; Kukkonen – Walden 2015, 413–419; 
Kukkonen – Walden 2014, 168–178; Mannio 2004, 270–271; Myrsky – Malmgrén 2014, 462–482.
1129 Keskitalo 2012, 578. See Myrsky – Malmgrén 2014, 462–482.
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taxation rules related to alienations of their shares1130. Short-term investments were not 
wanted to be included into the scope of the tax exemption1131. Derivatives are not in the 
scope of tax exemption of alienation of shares nor in the scope of the deductibility of 
the acquisition cost even if the underlying assets would be shares, because the Business 
Income Tax Act 6 § subsection 1 paragraph 1 and 6 b § are specifically related to 
alienations of shares1132. Denmark, Norway and Sweden have extended the scope of the 
tax exemption to derivatives in order to avoid tax planning related to allocating non-
deductible acquisition costs to deductible acquisition costs of derivatives1133.

In the future development of the corporate taxation, it could be considered renewing 
the taxation of alienations of derivatives. In the subject company requirements it was 
already discussed in this chapter about the flow-through approach related to the 
partnerships. At the same time when proposing that renewal, the renewal regarding 
derivatives could be proposed, because the flow-through approach can also be applied 
to them. This means that the proposal would include the approach that the alienations 
of derivatives, of which the underlying assets would be tax-exempt shares based on the 
Business Income Tax Act 6 b § and the subject company would be a company defined in 
the Business Income Tax Act 6 § subsection 1 paragraph 1, would be tax-exempt. This 
kind of a renewal would lead into a more neutral taxation of corporate capital gains.1134

As a renewal it could also be considered, whether it would be possible to change the 
object requirements so that the main focus would be in the requirement of the share as 
the asset type. In that case for example the requirement of the domicile could be 
removed, because the investments done into low-tax jurisdiction countries would 
anyhow be taken into account in the Finnish taxation based on the Controlled Foreign 
Corporation Act. Tax exemption could be applied only for example to non-listed shares, 
and no requirement for ownership time and share would be needed for those shares 
except for the share investments done into non- tax treaty countries. A requirement for 
the target company corresponding to a Finnish limited liability company would be 
needed. The limitation regarding the real estate and housing companies could be re-
evaluated too, because the tax avoidance situations can be interrupted with the Tax 
Procedure Act 28 §. If these changes would be implemented, the Finnish participation 
exemption regulations would approach more the Swedish regulations.1135

8.3.2 Requirement of business source of income

The second requirement for the object of the alienation is that the alienated shares 
belong to the business source of income. If that does not take place, the shares are not 
in the scope of the Business Income Tax Act and could not be evaluated in the scope of 
tax exemption regulations of the Business Income Tax Act.1136 A community would be 
purely taxed based on the Income Tax Act, if the community would only have another 
source of income than business source of income or agriculture source of income1137.

1130 VM 8.6.2004, 6. See Keskitalo 2012, 579; Myrsky – Malmgrén 2014, 462–482.
1131 HE 92/2004, 31. See Keskitalo 2012, 581; Myrsky – Malmgrén 2014, 462–482.
1132 BITA 6 § subsection 1 paragraph 1 and 6 b §. See Keskitalo 2012, 579.
1133 ABL (DK) 1(2); IL 25 a kap. 3–4 §, 7–9 §, 19 § 2 st. and 48 kap. 2 §; SL 2–38(2)(b).  See Keskitalo 2012, 
579–581; Leegard 2007b, 179; Ot. Prp. No. 1 (2004–2005), 61; Reg. prop. 2002/03:96, 137; SKV 2011b, 
625.
1134 Keskitalo 2012, 581. See BITA 6 § subsection 1 paragraph 1 and 6 b §.
1135 Keskitalo 2012, 581–582. See TPA 28 §.
1136 HE 92/2004, 32–33. See Keskitalo 2012, 582–583; Myrsky – Malmgrén 2014, 462–482.
1137 Keskitalo 2012, 583. See Andersson 1984; Kukkonen 2009, 145; Mattila 2008b, 80–81; Mattila 2009, 
137; Myrsky – Malmgrén 2014, 462–482; Voipio 1979, 68–70; Wikström 1984, 20.
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Based on the total investment time and the operational nature of the investment it is 
analyzed whether the shares are part of the business source of income. In principle the 
operational nature is decided based on the original purpose of use, but the change in 
the nature is also compared to the nature at the time of alienation.1138 The borderline 
between the sources of income is done inside the taxpayer1139.

If the real estate is used exclusively or primarily for purposes directly or indirectly 
promoting an economic activity, such as factories, workshops, commercial or 
administrative purposes, or staff housing or social purposes, the real estate business 
activities are included in the business source of income1140. Subsection 1 of the Business 
Income Tax Act 53 § shall also apply to other commodities than the real estate that is 
solely or principally used in the business activity1141. The analysis on whether the shares 
belong to the business source of income is based on the Business Income Tax Act 53 § 
subsection 2, because that also covers shares. Based on the Business Income Tax Act 53 
§ also the shares that are indirectly promoting the business activity are in the scope of 
the business source of income.1142 The Business Income Tax Act 53 § therefore sets out 
the rule that it is not only enough to own the shares. Instead, there needs to be a direct 
or indirect interface to the business1143. For example the participation of the 
shareholder or member of board of the subject company to the management of the 
target company is not creating a business relationship as such1144. The most relevant 
thing is that the ownership in the object company serves the business of the subject 
company. The protection of legitimate expectations cannot be granted, if the source of 
income and asset type have not been investigated.1145

Taxpayers carrying out business activities may have also such assets and other 
properties that possibly have or have had some kind of a business-interface but that are 
not supporting business and are therefore not related to business. They belong to the 
personal source of income. These kinds of assets not related to the active business may 
be for example share ownerships, other securities, huge cash assets and receivables and 
other tangible assets such as land and buildings.1146 If the business-operational 
relationship will be removed, the shares can be moved to the personal source of income 
from the business source of income. However, the tax exemption of the Business 
Income Tax Act may be applied a longer time than the business relationship took place, 
but it is possible that the source of income changes if the business relationship has been 
broken down at least five years ago. The time of five years has been justified with the 
viewpoint that shares will not anymore be returned to the business source of income in 

1138 Keskitalo 2012, 582. See Myrsky – Malmgrén 2014, 462–482.
1139 Kukkonen 2010, 61–64. See Keskitalo 2012, 583; Juusela 2004, 180; Mattila 2005b, 12. See Myrsky –
Malmgrén 2014, 462–482.
1140 BITA 53 § subsection 1.
1141 BITA 53 § subsection 2.
1142 Keskitalo 2012, 583. See BITA 53 §; Helsingin HAO 30.9.2011 11/1186/3; Juusela 2004, 180–181; KHO 
1976 T 3677; Penttilä 2010d, 62.
1143 BITA 53 §; KHO 2010:50. See Keskitalo 2012, 584. 
1144 KHO 2010:50. See Helsingin HAO 12.7.2010 10/1123/3, 21.10.2010 10/1568/3, 20.12.2010 10/1863/3; 
Kaijalainen 2012, 3; Keskitalo 2012, 595; Mattila 2011b, 78; Mattila 2012, 125; Myrsky – Malmgrén 2014, 
462–482; Niskakangas 2007, 12.
1145 KHO 2010:50; TPA 26 § subsection 2. See Helsingin HAO 12.7.2011 11/0905/3; Keskitalo 2012, 599; 
Kukkonen – Walden 2015, 419–439; Kukkonen – Walden 2014, 168–178; Penttilä 2011a, 49.
1146 Keskitalo 2012, 584. See Andersson 1970, 11; Andersson 1972b, 12; Andersson 1973, 77; Andersson 
1977b, 11; Andersson 1984, 115–116, 118–121; Ikkala 2002, 7; Järvenoja 2011a, 581; Kaijalainen 2012, 3; 
KILA 1989/1054; Kukkonen 2009, 146; Myrsky 2005b, 88; Myrsky – Malmgrén 2014, 462–482; 
Niskakangas 2007, 12; Tikka 1975, 14; Tikka 2005c, 9; Tikka – Nykänen – Juusela – Viitala, 6:24.
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the alienation.1147 On the other hand, if the company moves from the scope of the 
Income Tax Law to the Business Income Tax Law, the alienations of shares taken place 
before the change in the nature of the operation cannot be taken into consideration 
anymore in the new situation1148. In Sweden the starting point has been the ownership 
nature at the time of the dividend payment, and that during the shut-down of the 
business the shares can be deemed business-related shares1149. The transfer of the 
nature of the asset away from the business source of income is supported by the 
Supreme Administrative Court Decision (KHO) 2010:50.

Taking into account the operational nature of A Oy after the fiscal year 1999 and the 
length of the time period when the operational relationship had been broken down 
between B Oy, C Oy and A Oy, the shares of B Oy and C Oy sold by A Oy in the fiscal 
year 2005 were not considered having kept the nature of fixed assets. The shares were 
considered to be assets that do not belong to the business of A Oy.

Shares can be considered to belong to the personal source of income at least if active 
shareholder activity, control of the activity and participation into the administration is 
not related to the ownership share in the target company1150. This approach is 
supported by the Supreme Administrative Court Decision (KHO) 2010:64.

When G Oy Ab’s operation as an active shareholder in A Oyj, representation in the board of A Oyj 
and the clarification on the establishment of G Oy Ab were taken into account, G Oy Ab was 
considered as a company carrying out business. The shares of A Oy were considered to belong to 
the fixed assets defined in the Business Income Tax Act 12 § alienated by G Oy Ab. The case was 
returned to the Tax Administration for the investigation of the prerequisites of the application of 
Business Income Tax Act 6 b §. The taxation of G Oy Ab had mainly been carried out under the 
Business Income Tax Act. If G Oy Ab would have been considered being taxable under Income 
Tax Act, the case should have been analyzed from the perspective of the legitimate expectations 
based on the Tax Procedure Act 26 § subsection 2.

Passive share ownerships are those assets that are most bringing up interpretative 
situations on the source of income. These kinds of shares may arise, if the company 
moves retained earnings to a passive investment activity and the share of the ownership 
exceeds ten percentage of all the share capital of the target. A chance for tax planning 
may arise so that a shareholder transfers other company ownerships to the business 
company that the shareholder is owning in order to later meet tax-exempt alienations. 
Interpretative situations may also arise on whether the share ownerships could be 
deemed part of the business activity in case the target company itself would not be a 
trader. Based on the systematics of the Business Income Tax Law that may not be 
possible.1151 Also a holding company as the owner company may cause interpretative 
situations. In order to have a chance to be considered being in the scope of tax 
exemption, the holding company should carry out active owner control in the target 
company, deliver group-level services to the target company and to position itself to a 
parent holding company position even though there would also be other owners in the 
target company. The natural persons of the holding company cannot directly alienate 

1147 KHO 2010:50. See Helsingin HAO 30.9.2011 11/1186/3; Järvenoja 2011a, 581; Kaijalainen 2012, 3; 
Keskitalo 2012, 595–597; Myrsky – Malmgrén 2014, 462–482.
1148 Helsingin HAO 16.3.2011 11/0305/6. See Keskitalo 2012, 605; Myrsky – Malmgrén 2014, 462–482.
1149 Keskitalo 2012, 597. See Andersson – Saldén-Enérus – Tivéus 2009, 754; IL 24 kap. 14 § 1 st. 3 p.; RÅ 
1969 not. 790.
1150 Helsingin HAO 5.12.2008 08/1306/6; Keskitalo 2012, 588; KHO 2010:64; KHO 2010 T 2675; Turun 
HAO 6.2.2012 12/0074/3. See Juusela 2004, 181; KHO 1977 II 562; Myrsky – Malmgrén 2014, 462–482; 
Niskakangas 2007, 12; Voipio 1972, IV/8; Voipio 1977, 256.
1151 Heiniö 2005, 60; Keskitalo 2012, 585, 607. See Myrsky – Malmgrén 2014, 462–482.
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the shares in a tax-exempt manner but the holding company itself can1152. The Supreme 
Administrative Court Decision (KHO) 2012:73 indicates that the transfer of assets so 
that the business relationship remains between the parent company, that is, the old 
business company and the new company continuing the business for example in the 
form of renting or administration, the Tax Procedure Act 28 § is not applied and the 
Business income Tax Act is applied even though the other company in the relationship 
is a holding company.

A Oy had been involved in establishing B Oy in 1998, after which A Oy sold its business to B Oy. 
A Oy had gained based on the participation agreement done in the connection of the 
establishment of B Oy royalty income up to 236 000 euro until the year 2006. B Oy had operated 
in premises, which A Oy had acquired and renewed for that purpose and rented to B Oy. A Oy 
had rented apartments to the employees of B Oy and in 2003–2006 cars to the use of B Oy. B Oy 
had started the business on August 1 1998 partly with the machinery and equipment of A Oy. A 
Oy had alienated its production machinery and equipment to the use of B Oy without a 
consideration for the first three years. In December 2001 B Oy was committed to pay to A Oy on 
the production machinery and equipment a total compensation of 410 000 Finnish markka. A Oy 
had granted loans to B Oy and guaranteed loans of B Oy. The only shareholder and member of 
the board of A Oy had been working as a chief executive officer and member of B Oy during the 
time period between the establishment of B Oy and the alienation of shares in 2006. When the 
above-stated items were taken into account as a whole, A Oy was considered as a company 
carrying out business and the shares of B Oy belonged to the fixed assets of A Oy based on the 
operational and administrative relationship described above.

The extent of the shareholder base of the owner company is evaluated. Even though the 
wording of the Business Income Tax Act does not dictate that, the principle of the 
content before the form is applied.1153 It should not have an effect on the application of 
the source of income whether the investment has been done in the existing industry or 
another industry1154. An interpretative situation may also arise when a company makes 
an investment outside its own business. In principle that kind of an investment is 
considered being in the scope of the Business Income Tax Act, if the investment is not 
having a speculative or investment-focused nature such as investments into listed 
shares.1155 The Supreme Administrative Court Decision (KHO) 2012:74 indicates shares 
do not belong to the business, because the nature of the holding company as an
investment holding company with minority ownerships and without an adequate 
business relationship.

A Oy had sold its share of 12.6 percent from the shares of C Oy. The chairman of the 
board and the main shareholder B had been working as a consultant and a member of 
the board in C Oy. The net sales of A Oy was composed of the income accrued from the 
sale of quoted shares up to 325 000 euro and consultancy service fees paid by C Oy up 
to 8 000 euro. It was considered that there was not such an operational relationship 
between A Oy and C Oy because of the board and consultancy work performed by B 
based on which the shares of C Oy alienated by A Oy would have been fixed assets of A 
Oy. Instead, they were non-business assets. There were no indications that the tax 
authority would have given an instruction the shares in question would have been fixed 
assets of A Oy or that the tax authority would have been earlier investigated the nature 
of the shares. A Oy had transferred the shares from current assets to fixed assets in the 
tax return of 2006, and the tax authority has not intervened in that. This fact did not 
constitute such a practice followed up by the authority based on which the legitimate 

1152 KHO 2010:64. See Keskitalo 2012, 611; Myrsky – Malmgrén 2014, 462–482.
1153 Keskitalo 2012, 587; Tikka 1975, 112. See Kilpi 1977, 192; Myrsky – Malmgrén 2014, 462–482.
1154 Andersson 1984, 118–119; Ikkala – Andersson – Nuorvala 1981, 164; Kilpi 1977, 192. See Andersson 
1973, 77; Andersson 1998, 131; Ikkala 2002, 7; Myrsky – Malmgrén 2014, 462–482.
1155 Keskitalo 2012, 587. See Andersson 1973, 78; Andersson 1984, 118–120; Juusela 2004, 181; KHO 1976 
T 3677; KHO 1990 B 515; Myrsky – Malmgrén 2014, 462–482; Niskakangas 2007, 12; Penttilä 2010d, 64; 
Tikka 2005c, 10; Tikka – Nykänen – Juusela – Viitala, 6:23; Voipio 1972, IV/7.
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expectations of the Tax Procedure Act 26 § subsection 2 would have been arisen to A 
Oy taking into account the scope of the investigation obligation defined in the Tax 
Procedure Act 26 § subsection 6.

Interpretative questions regarding the source of income may arise due to 
reorganizations, and the source of income may need to be re-evaluated for the shares 
received as a consideration in a reorganization1156. The tax exemption of the alienation 
prices can lead into shell companies and alienations of those shells1157. The requirement 
of the tax exemption for the alienation of the shares of the shell company are the same 
as normally, which means that the shares must belong to the business source of income 
and they must have the nature of fixed asset shares1158. These requirements often 
exclude the alienations of these kinds of shares from the participation exemption. Also 
the Tax Procedure Act 28 § may become applicable, if the transaction is having features 
of a chain action that has been implemented for tax avoidance purposes. In the analysis 
all the features affecting the reorganization should be taken into account, and for 
example the business reasons and the time between a transfer of assets and share deal 
are analyzed.1159 The source of income of the shares received as a consideration need to 
be evaluated independently after the reorganization instead of defining the source of 
income based on the situation before the reorganization. If the tax avoidance takes 
place in a reorganization, the deferral benefit of the continuity principle is missed1160.
The tax avoidance aspect is is often evaluated as for the shares having been alienated 
separately out from the transaction of the transfer of assets itself1161. For clarity, even 
though reorganizations follow the principle of continuity for the taxation being 
postponed to future alienations, it does not mean that the source of income would 
remain the same as it was before the alienation. There should become a real business 
relationship between the seller and acquirer and active participation into the decision-
making and administration of the object company in order to consider the alienated 
shares of the seller company being part of the business source of income.1162 The 
approach to the missing operational relationship after a reorganization is supported by 
the Supreme Administrative Court Decision (KHO) 2011:89, in which a foundation 
incorporated certain shares with a transfer of assets.

A foundation that was considered as a non-profit community had transferred with a 
transfer of assets its business operation to X Oy that the foundation had established in
2005. After that the foundation had not carried out the corresponding operation. The 
purpose of the foundation was to sell the shares of X Oy. Because in the clarification 
included in the application to the Central Tax Board the shares of X Oy did not belong 
to the business source of income of the foundation, the capital gain received on the 
alienation of the shares was tax-exempt to the foundation as personal source of 
income.1163

1156 Järvenoja 2007a, 120–121; Keskitalo 2012, 622. See Myrsky – Malmgrén 2014, 462–482.
1157 Keskitalo 2012, 622. See Myrsky – Malmgrén 2014, 462–482.
1158 BITA 12 § and 53 § subsection 2. See Keskitalo 2012, 622.
1159 HE 92/2004, 31, 34; Immonen 2007b, 78–80; Immonen 2007c, 86; Immonen 2008b, 58, 61; 
Immonen 2008c, 489; Järvenoja 2007a, 348; Keskitalo 2012, 622; Mattila 2006b, 18–19; VaVM 41/2005, 
2. See Andersson – Penttilä 2014, 799–800; BITA 52 h §; Kukkonen 2007a 137, 271; Kukkonen 2010, 360–
361; Kukkonen – Walden 2010b, 103; Myrsky – Malmgrén 2014, 462–482; TPA 28 §; VeroH 2.11.2005.
1160 BITA 52 h §; Järvenoja 2007a, 335–336. See Immonen 2007b, 76–79; Immonen 2008b, 57–58; 
Juusela 2004, 284; Keskitalo 2012, 626; VeroH 1/1997.
1161 Keskitalo 2012, 630. See Immonen 2006, 430–431; Myrsky – Malmgrén 2014, 462–482.
1162 Keskitalo 2012, 623–625; KHO 1991 B 510; Oulun HAO 13.12.2011 11/0571/2. See KVL 127/1997; 
Myrsky – Malmgrén 2014, 462–482; Niskakangas 2007, 7–8.
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The avoidance rules in reorganizations have their focus on questioning, whether the 
reorganization has been completed in a neutral manner or not rather than on 
intervening in a tax-exempt post-alienation1164. The application of the Tax Procedure 
Act 28 § would be more natural for evaluating the tax-exempt alienations of shares than 
the Business Income Tax Act 52 h §, which is not applicable for evaluating those as 
such1165. Interpretative situations may also arise with the controlled foreign 
corporations. In the renewal of the Tax Procedure Act of the year 2009 it was discussed 
that the ownership share between 10 and 25 percent would not give such an authority 
that could pose a responsibility for the impacts of the decisions related to localization 
and operations1166. Therefore, even though the Business Income Tax Act 6 b § is related 
to the share ownerships in an object company with a 10-percentage ownership share, 
the business relationship between the controlled foreign corporation and the object 
company may be missing1167.

There has been a lot of discussions against the current principle of dividing the sources 
of income1168. Already the Finnish Board led by Jyrki Katainen tried to clarify the 
possibilities for removing the breakdown of the sources of income1169. The current 
corporate taxation may have been lacking the chances to meet the requirements of a 
good tax system regarding simplicity and legal certainty1170. The removal of the 
breakdown of the sources of income would also increase the predictability of the tax 
system and to decrease the administrative costs1171. A renewal has been recognized 
being needed for the taxation of holding companies and the breakdown of sources of 
income of passive long-term direct investments. One option would be to extend the 
participation exemption to those both with certain provisions for example by removing 
fully the breakdown of the sources of income for limited liability companies. Another 
option would be to limit the removal of the breakdown of the sources of income so that 
the loss carryforward would be allowed between different sources of income.1172 The 
breakdown of the sources of income is also incompatible with the group contribution 
system1173. For calculating net assets of a company the breakdown of the sources of 
income is not needed, because also the assets of the personal source of income are 
included in the value of the net assets1174. The regulations on participation exemption 
have also been considered as an obstacle for abandoning the breakdown of the sources 
of income1175. The protection of legitimate expectations regarding the earlier cases in 

1164 Andersson – Penttilä 2014, 799–800; Immonen 2008c, 489; Keskitalo 2012, 633. See Myrsky –
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the area of the breakdown of the sources of income has been questioned1176. The 
application of the sources of income is not eased by applying three different regulations 
– Business Income Tax Act, Bookkeeping Act and International Accounting Standards 
– in calculating the business result. These regulations also cause complexities in the 
breakdown of the assets.1177

The need for decreasing the tax arbitrage has been justified as one reason for using the 
breakdown of the sources of income1178. That justification still remains, and there is not 
an immediate tax policy need for removing the breakdown of the sources of income. 
That is because the bigger focus has been allocated for the taxation issues related to
participations and loss carryforwards. Also, the change in the regulations related to the 
breakdown of the sources of income should be well prepared before implementing that 
kind of a change.1179 Different approaches for renewing the taxation of the participation 
exemption have been recognized. First, if the subject and object requirements except 
for the requirement for the type of the asset would be removed, a new asset type could 
be established for the long-term and passive ownerships, and the scope of application 
of the tax exemption would not change1180. Another option would be to add the
definition of the share belonging to the fixed assets in the Business Income Tax Act 12 
§. That would mean that the scope of the tax exemption would be extended to all fixed 
assets defined in the Business Income Tax Act 12 §. If neither of these changes could be 
implemented, the change in conditions should be taken into account in the future when 
defining the source of income, which would mean evaluating the reason for acquiring 
the share and the main purpose of usage during the full ownership time.1181 Second, an 
option for a renewal would be abandoning the usage of the breakdown of the sources of 
income for limited liability companies and considering all the income of a limited 
liability company as business source of income. Then in the object requirements the 
provision regarding the fixed asset shares could be removed, and in the Business 
Income Tax Act 53 § paragraph 4 could be changed so that a provision would be added 
that the alienated assets of the object should be directly or indirectly used in the 
activities promoting the business. In that case also the provision regarding the type of 
the asset could be removed. In addition, the Business Income Tax Act 6 § subsection 1 
paragraph 1 and 6 b § subsection 2 should be modified so that it would clearly exclude 
the communities with the activities related to managing the shareholdings of private 
persons. To reach the same end result as aimed in this second option for the renewal, 
another option would be to set up the rules for the tax avoidance and to use Denmark 
as an example for this. Third, the provision for the asset type regarding the fixed assets 
could be removed and the current regulations kept as they are except for adding a note 
to the Business Income Tax Act 53 § that the business source of income includes the 
tax-exempt shares defined in the Business Income Tax Act 6 b § subsection 2. Then the 
main focus in the alienations and tax planning would be the ownership share.1182

1176 Keskitalo 2012, 643–644. See KHO 2010 T 2675; Kukkonen 2010, 422; Myrsky – Malmgrén 2014, 
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1177 Keskitalo 2012, 644. See Myrsky – Malmgrén 2014, 462–482; Tikka 2004a, 438; Tikka 2005c, 8, 12.
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8.3.3 Requirement of fixed assets

After the evaluation regarding the source of income has been done based on the 
Business Income Tax Act 53 §, the next step is to evaluate whether the shares belong to 
the asset type of fixed assets based on the Business Income Tax Act 12 §. Only the fixed 
asset shares are in the scope of the tax exemption. In the asset class breakdown of the 
Business Income Tax Act, the assets can be divided to fixed assets, investment property, 
current assets or financial assets. In addition to these the company can have shares, to 
which the Income Tax Act is applied. The tax exemption is limited to fixed asset shares 
under the Business Income Tax Act. The contents of the definition of the fixed assets 
has therefore become into a significant role. Based on the Business Income Tax Act 12 
§, the fixed assets are commodities in the permanent use of the production activities, 
like land, securities, buildings, machinery and equipment. The contents of the fixed 
assets must be defined in the taxation based on the real nature, not based on the name 
of the item. When the seller has named some of the shares as fixed asset shares that 
does not solve their nature in the taxation based on the corporate income tax law 6 b §. 
The contents and the role of the shares is the crucial factor regardless of the name of 
the item.1183

The criteria of the fixed assets are that commodity must serve the production activities 
of the taxpayer by its value in use. Shares belong to the fixed assets for example when 
the purpose of owning them is to increase or otherwise enhance the sale of the products 
or to secure or ease in acquiring the production factors needed by the business, and the 
owned shares therefore are related to the business of the owner. Typical fixed asset 
shares are subsidiary shares and holding company shares.1184 From the bookkeeping 
perspective, there is not a balance sheet item called fixed asset shares. Fixed asset 
shares belong to the item fixed assets in the balance sheet. All the shares that belong to 
the fixed assets are not, however, fixed asset shares. The balance sheet items are 
divided to permanent and temporary items. Such items that are meant to produce 
profit during several accounting periods are permanent. Fixed assets can be concluded 
to be those assets with a permanent nature.1185 Such commodities that have been meant 
for disposal or use in the production activities are current assets. It is crucial to 
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distinguish the permanent use from consuming.1186 The shares of the real estate 
company as such are in this categorization most often fixed assets, and therefore they 
have been separately limited out from the scope of the tax exemption. The capital gains 
on the other shares than fixed assets shares are in principle taxable. The acquisition 
costs of the current and financial assets and the capital losses and write-offs related to 
them are tax-deductible. It is also possible to make a write-off allowance for the current 
assets. Capital gains on the current and financial assets are fully taxable.1187

If the concept of fixed assets is understood very narrowly, long-term investment shares 
might be scoped out from the tax exemption. However, based on the preparation work 
of the corporate tax renewal of the year 2004, the strategic share ownership and 
ownership interest in connection can also be considered as fixed assets. These can be 
for example shares of another company operating in the same or near industry. It is 
typical for the fixed assets shares that they have been acquired for a long-term 
ownership, and the targets of the ownership are other targets than dividend income or 
short-term value increase. Based on wording of the Board Proposal 92/2004 it would 
be possible that ownership would be targeting purely to investment profits. On the 
other hand, the target of a big business group is to receive significant dividends on the 
subsidiary shares. In that sense trying to receive dividends of the subsidiary shares 
cannot mean that nature of the fixed assets has been lost, when the question is about 
the companies of the same group.1188 The existence of an operational relationship 
between the subject and and the object, shares have not only been acquired for an 
investment purpose and shares have not been acquired for a short-term purpose are 
crucial factors for deciding, whether the shares belong to fixed assets.1189 Most often the 
shares of subsidiaries or associated companies belong to the fixed asset shares 
regardless of the industries of those companies, but an operational relationship and a 
permanent investment nature is needed1190.

Significant interpretation issues can arise especially when certain investment shares 
have been earlier booked as fixed assets in the tax return or in its attachments. Because 
the asset class has earlier not played a significant role, nobody has intervened on this, 
even though the shares in question would not have really been fixed assets. It can be 
considered, whether the asset class of the assets can be changed after the change in the 
regulations in the Business Income Tax Act in 2004 based on the protection of the 
legitimate expectations of Tax Procedure Act 26 § subsection 2. The crucial issue is the 
real nature of the shares on the moment of sale and after that, even though a continuity 
principle is applied in reorganizations. The post-reorganization situation needs to be 
evaluated, because the nature of the shares may change from permanent investment to 
temporary investment and in that case the shares would not anymore be fixed asset 
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Koski 1977, 151–152; Kukkonen 2009, 148; Myrsky – Malmgrén 2014, 462–482; Venesjärvi 1988, 333.



198

shares. The separate issue is also that whether the shares belong to the income source 
of the Business Income Tax Act.1191 Based on the legitimate expectations of Tax 
Procedure Act 26 § subsection 2 an interpretative or unclear issue is solved in favor of 
the taxpayer, if the taxpayer has been acting in a sincere mind and according to the 
practice and instructions set out by the authorities. The taxpayer can receive the 
legitimate expectations in a similar kind of issue now and later. From the participation 
exemption perspective, the legitimate expectations can be related to the subject or 
object requirements. The tax authority needs to consider about a right taxation in the 
light of information that has been delivered to the authority and to give a solution on 
the legitimate expectations that can give a solution in favor of the taxpayer.1192 The 
legitimate expectations has raised its significance after the corporate tax renewal of the 
year 2004, because it has been more important to evaluate for example whether the 
shares have been defined to in the correct asset class and whether the shares belong to 
the class of fixed assets1193. It is possible that earlier cases of the case law do not gain a 
lot of value in the evaluations of the new cases after the tax renewal1194. In the case law 
the legitimate expectations has been related to an existence of an active statement1195.
An already existing practice or earlier partial investigations are not justifications 
enough to launch the legitimate expectations1196. The legitimate expectations will be 
applicable more likely if the nature of the asset type of the shares has been investigated 
in earlier years, if the purpose of the use of the shares has not changed1197. However, the 
legitimate expectations are arisen finally in the connection of the solutions done by the 
authorities related to the specific case in question1198.

8.3.4 Limitation regarding the real estate and other corresponding 
companies 

There is a limitation in the object requirements that the object company cannot be real 
estate or housing company or a limited liability company, of which the operation 
actually comprises mainly owning and managing real estates1199. This means the tax 
exemption is not applied to the alienations of that kind of shares1200. The limitation rule 
covers both the general and mutual real estate companies1201. The limitation rule is not 
only an exception in the regulations regarding the participation exemption in the 
Business Income Tax Act, but also in the Nordic scope, because in the Nordic countries 
real estate companies have not been excluded from the regulations on the participation 

1191 Keskitalo 2012, 661. See TPA 26 § subsection 2; Kukkonen – Walden 2015, 419–439; Kukkonen –
Walden 2014, 168–178.
1192 Keskitalo 2012, 681–682; TPA 26 § subsection 2; VeroH 22.3.2000. See Järvenoja 2011a, 582–584; 
Myrsky – Linnakangas 2004, 95–101; Myrsky – Linnakangas 2007, 118–127; Myrsky – Ossa 2008, 349–
351; Myrsky – Räbinä 2011, 177; Soikkeli 2003; Soikkeli 2004.
1193 Keskitalo 2012, 685, 689. See Myrsky – Malmgrén 2014, 462–482.
1194 KHO 1998 T 1922; Keskitalo 2012, 685–686. See Myrsky – Malmgrén 2014, 462–482; Äimä M 1998, 
511–512.
1195 Keskitalo 2012, 684–685. See KHO 1998 T 1922; KHO 2009:20; KHO 2010:50; Myrsky – Malmgrén 
2014, 462–482.
1196 Keskitalo 2012, 687. See Myrsky – Malmgrén 2014, 462–482.
1197 Kaijalainen 2005, 8. See Myrsky – Malmgrén 2014, 462–482.
1198 KHO 2010:50; Vaasan HAO 14.8.2008 08/0482/3. See Keskitalo 2012. 687–688; Myrsky – Malmgrén 
2014, 462–482.
1199 BITA 6 b § subsection 2 paragraph 2. See Keskitalo 2012, 704.
1200 Keskitalo 2012, 704. See Immonen – Lindgren 2013, 65; Myrsky – Malmgrén 2014, 485–486.
1201 HE 92/2004, 34, 62. See Juusela 2004, 191–192; Järvenoja 2007a, 123–128; Keskitalo 2012, 704; 
Myrsky – Malmgrén 2014, 485–486.
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exemption1202. A limited liability company in the limitation regulation refers to a 
company that is similar to a Finnish limited liability company, that is, a company that is 
under the Parent-Subsidiary Directive or a tax treaty1203.

In some countries the tax exemption has been significantly limited based on the nature 
of the target company. The tax exemption may apply to the companies with business 
activities, or the tax exemption of the companies in the certain industry has been 
otherwise limited. The Business Income Tax Act relies on a narrow restriction in that 
sense. The purpose of the limitation in the Business Income Tax Act has been to 
prevent packing of the business assets and receiving the related tax benefits. The 
packing arrangement of the business does not generally lead to significant tax benefits 
in other situations than in disposing of real estate companies. The packing arrangement 
means that the valuable business property is incorporated, after which the shares are 
sold instead of the business assets. In a normal substance sale, except in the business 
transfer, the value increase is recognized from another company to the other. On the 
other hand, the acquirer may prefer the direct acquisition of the business substance 
instead of the shares of the company in order to receive the depreciable amount. The 
active tax planning is restricted by the Tax Procedure Act 28 §.1204 Also Business 
Income Tax Act 52 h § may become applicable in a tax-driven reorganization1205.

The shares of the mutual real estate and housing companies are comparable to a direct 
ownership of real estates, because the companies are under the single taxation on the 
profits generated by the real estate. If the tax exemption of the disposal of shares would 
apply to these kinds of shares, that will lead to an overall tax exemption of the disposal 
of real estates. A different taxation between the disposal of shares of the general real 
estate companies and the disposal of shares of the mutual real estate companies would 
lead into the situation, in which it would be reasonable to change the form of the 
company in order to achieve the tax exemption. The acquirer of the shares of the 
general real estate company could deduct the tax-exempt acquisition price after having 
changed the company to a mutual real estate company. Because of this the tax 
exemption of the capital gains is not applied to any kind of real estate companies. In
addition to the mutual real estate companies and housing companies, all the other real 
estate companies are scoped out from the Business Income Tax Act 6 b §.1206

Scoping out the real estate companies may lead into difficult interpretation issues, if 
the sold target company has a real estate but also other business and assets. The 
companies in the scope of the tax exemption could in principle be defined based on the 
proportional share of the different assets. The regulation of the Business Income Tax 
Act, however, relies on the overall assessment. Also the nature of the business of the 
object company needs to be taken into account. The disposal is tax-exempt, if the target 
of the disposal is not a mutual real estate company or housing company or a limited 
liability company, the business of which is actually and mainly based on owning and 
managing real estates. The terms actually and mainly are finally defined in the case law, 
and the decision is based on the overall assessment. The value proportion of the real

1202 Keskitalo 2012, 705. See Myrsky – Malmgrén 2014, 485–486.
1203 BITA 6 b § subsection 3 paragraph 3; Keskitalo 2012, 709–710.
1204 HE 92/2004, 34; Keskitalo 2012, 705; Kukkonen – Walden 2015, 429–436; Kukkonen – Walden 2014, 
178–184. See Immonen 1993, 32–48; Kukkonen 2005c, 2; Myrsky – Linnakangas 2006, 124–125; Myrsky 
– Malmgrén 2014, 485–486.
1205 Keskitalo 2012, 705. See Myrsky – Malmgrén 2014, 485–486.
1206 HE 92/2004, 34; Juusela 2004, 192; Keskitalo 2012, 706. See BITA 6 b §; Kukkonen 2007a, 165; 
Kukkonen – Walden 2015, 429–436; Kukkonen – Walden 2014, 178–184; Myrsky – Linnakangas 2006, 
124–125; Myrsky – Malmgrén 2014, 485–486.
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estates and other assets, the significance of the income on real estates and also possibly 
the number of personnel can be taken into account.1207 Sometimes a limited liability 
company or a cooperative can own a very valuable real estate for example in the 
metropolitan area without that the business of the company is considered as real estate 
ownership. In this situation the key issue is that how the concept mainly is defined. The 
separate issue is an indirect ownership of real estates in situations, in which the there 
are significantly real estates in the subsidiaries or in the subsidiaries’ subsidiaries of the 
sold company. In that case the partial nature of the real estate company at the lower 
level in the group does not mean that the tax exemption is lost. The partial nature of the 
real estate company means that the role of the ownership of the real estate is less than 
50 percent of the business.1208 It should be noticed that with corporate restructurings it 
is not possible to drive the shares to the scope of the tax exemption. The Business 
Income Tax Act 6 b § as such prevents from aggressive tax planning, but also the Tax 
Procedure Act 28 § may become applicable.1209

A special question is related to that, in which time the cessation or termination of the 
actual business leads into the interpretation of the remaining passive company as a 
pure real estate company. Correspondingly, it can be considered, how quickly the 
starting of the business changes the original real estate company either partly or fully to 
a normal limited liability company. The nature of the target company does not 
immediately change to a real estate company when terminating the business, if the 
company has earlier done business. Thus the shares of this kind of a company can be 
disposed of tax-exempt, if all the other requirements of the Business Income Tax Act 6 
§ subsection 1 paragraph 1 and Business Income Tax Act 6 b § are met. 
Correspondingly, the starting of the business cannot immediately lead into the escape 
of the status of the real estate company. Also the amount and nature of the business 
affect this. A significant and long-term enough business that has been separate 
business from the real estate business can make the tax-exempt disposals possible. The 
change in business operations needs to be permanent, significant and objectively 
identifiable in order for a change in the scope of taxation become valid. The criteria of 
actually and mainly regarding the time between different business operations are 
evaluated separately in each case, and the evaluation needs to include the analysis of 
the nature of the business at different times, not only at the time of the alienation. In 
the case law the time of five years has been used as a limit to consider shares as real 
estate shares in case the business operations of the company have been ended up five 
years ago.1210 Not only the years spent but also the active real estate business activities 
should be taken into account in the evaluation1211. The formation of the group, that is, 
owning the real estate company through the holding company cannot lead into the tax 
exemption as such, and if the only recognizable justification is taxation, the Tax 
Procedure Act 28 § and Business Income Tax Act 52 h § may become applicable. This 
may especially happen when a holding company is owning the real estate companies, 

1207 HE 92/2004, 34, 63; Keskitalo 2012, 710–711; Mattila 2004b, 8, 12. See Kukkonen – Walden 2015, 
429–436; Kukkonen – Walden 2014, 178–184; Mattila 2005b, 13; Myrsky 1983, 50; Myrsky – Malmgrén 
2014, 485–486; Tikka 1977a, 474.
1208 Keskitalo 2012, 714–715; Kukkonen 2010, 437. See Kukkonen – Walden 2015, 429–436; Kukkonen –
Walden 2014, 178–184; Myrsky – Malmgrén 2014, 485–486.
1209 Keskitalo 2012, 710. See Myrsky – Malmgrén 2014, 485–486.
1210 Keskitalo 2012, 722–727; KHO 2010:50. See Andersson 1991, 15–17; KHO 1984 B II 595; KHO 1984 T 
5294; KHO 1991 B 510; Kukkonen 2007a, 166–167; Kukkonen – Walden 2015, 429–436; Kukkonen –
Walden 2014, 178–184; KVL 63/2004; Myrsky – Malmgrén 2014, 485–486; Penttilä 2010b, 507; Penttilä 
2010d, 71, 76; Penttilä – Laaksonen 2005, 7; Rajamäki 2009, 281; Venesjärvi 2005, 85.
1211 Immonen – Lindgren 2009, 71. See Keskitalo 2012, 723, Myrsky – Malmgrén 2014, 485–486.
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and the alienation is done by using the shares of the holding company instead of the 
holding company as the object of the alienation.1212

8.3.5 Requirement of the ownership share and time of the target shares

The requirement for the tax exemption is that the taxpayer has owned for at least one-
year period that ended not more than one year before the alienation at least ten percent 
share of the share capital of the alienated company and the alienated shares are 
included into the shares owned in this way1213. The ownership time requirement has 
been set out for preventing quick and aggressive tax planning activities1214. The 
regulations do not explicitly therefore separate between the short- and long-term 
investments, but the requirement of the long-term permanent investments has been 
done with the help of the taxation system by setting out the tax exemption only to fixed 
asset shares1215. The ownership requirement is one of the key requirements regarding 
the approach of direct investments, in which the relationship between the subject and 
object is long-term and permanent. The pure ownership limit would lead into a 
situation, in which the ownership of just one day would also lead into the tax 
exemption1216. The variation of the ownership shares below and above 10 percent would 
lead into an expansive tax planning. Because of this the tax-exempt share ownership is 
limited in the Business Income Tax Act only to such shares that have been owned by 
the taxpayer during a certain minimum period.1217 The limit for the ownership time is 
one year in quite many countries. The limit for the minimum ownership time ensures 
that the tax exemption is applied only to share investments of permanent nature.1218

The ownership needs to be also related to the business of the owner company1219. The 
minimum ownership time may possibly lead into the lock-in effect of the existing 
corporate structure, if the company wants to reach the tax exemption. The long-term 
and permanent nature of the investment is evaluated based on the time of the 
formation of the investment. Therefore, the ownership time requirement is only a post-
investment mechanism for identifying the tax exemption. For example, if the shares 
have been decided to be sold after one year already in the time of the acquisition and if 
the shares are held one year and then alienated, the tax exemption is not applied, 
because the shares were not initially meant to be long-term and permanent.1220 If the 
ownership stays over 10 percent, the shares can be sold at separate different times 
without that time of one year starts to run. The crucial thing is that the alienated shares 
have been owned one year. If the ownership share decreases below 10 percent, the 
shares can be alienated during a year from that time onwards, when the ownership 
share was decreased.1221 If a business reason cannot be indicated for a reorganization, 

1212 Keskitalo 2012, 720, 727. See KHO 2011 T 450; Kukkonen 2007a, 166; Kukkonen – Walden 2015, 429–
436; Kukkonen – Walden 2014, 178–184; Kukkonen – Walden 2010b, 227; Matikkala – Juusela 2004, 
540; Myrsky – Malmgrén 2014, 485–486; Penttilä 2010d, 76; Tunturi 2006, 8–9.
1213 BITA 6 b § subsection 2 paragraph 1. See Immonen – Lindgren 2013, 65.
1214 HE 92/2004, 34. See Juusela 2004, 188; Keskitalo 2012, 697; Myrsky – Malmgrén 2014, 483–485.
1215 Keskitalo 2012, 697–698. See BITA 6 b § subsection 2 paragraph 1.
1216 HE 92/2004, 34. See Keskitalo 2012, 698; Kukkonen – Walden 2015, 429–436; Kukkonen – Walden 
2014, 181–184; Myrsky – Malmgrén 2014, 483–485.
1217 Keskitalo 2012, 698. See Myrsky – Malmgrén 2014, 483–485.
1218 Kukkonen – Walden 2015, 429–436; Kukkonen – Walden 2014, 181–184. See Myrsky – Malmgrén 
2014, 483–485.
1219 HE 92/2004, 31. See Keskitalo 2012, 698; Myrsky – Malmgrén 2014, 483–485. 
1220 Keskitalo 2012, 699. See Myrsky – Malmgrén 2014, 483–485.
1221 Keskitalo 2012, 699. See Myrsky – Malmgrén 2014, 483–485.
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and primarily only reaching the tax exemption can be identified as the justification, the 
reorganization may be interpreted as tax avoidance1222.

The ownership of 10 percent of the company’s share capital is required, and thus the 
tax exemption is not allowed based on the voting rights that exceed the limit in 
question. However, the alienation can cover less than 10 percent of the company’s share 
capital, but the shares need to belong to 10 percent ownership share as defined in the 
Business Income Tax Act 6 b § subsection 2 paragraph 1. The ownership limit is applied 
per each taxpayer, not per the group. The application based on the group would have 
been cumbersome and would have required that different regulations have been 
applied to the intra-group disposals than to those outside the group. The existing 
regulations encourage groups to centralize the ownerships of 10 percent to a certain 
group company. On the other hand the intra-group disposal of the ownership shares 
less than 10 percent can be used for tax planning to realize capital losses.1223 In Sweden 
the tax exemption is also allowed for ownership shares less than 10 percent in listed 
companies, if a business relationship can be indicated1224. It could be analyzed in the 
future, whether the ownership share requirement could be changed to be similar in the 
Business Income Tax Act as it is in the Swedish regulations1225.

The background for the 10 percent limit in the ownership requirement can be traced 
back to the dividend taxation, Companies Act and Income Tax Act. The chain of 
taxation of dividends has been removed in the most of the countries so that the tax 
exemption just applies to the dividends of the direct investments that have been limited 
based on the certain ownership percentage. For the cross-border dividends it is rare 
that the tax exemption is applied to small investments, that is, to portfolio investments. 
In several countries the minimum percentage limit of the ownership for capital gains 
and dividends taxation is the same, and that solution can be considered as consistent 
and easing the administrative work. In defining the direct investments in dividends the 
limit often used internationally is 10 percent. In the Companies Act the minority 
protection is based on the ownership of 10 percent. The same minimum limit is also in 
use in the Income Tax Act 48 § subsection 1 paragraph 3 regarding the relief of the 
exchange of generation. Based on these the tax exemption of the Business Income Tax 
Act 6 b § is limited to the ownership of 10 percent in the target company.1226

In evaluation of the fulfillment of the ownership time limit criteria, it is in a way 
returned to the tax exemption of the long-term capital gains in the 1980s with the five 
(or ten) years minimum ownership time limit. In that sense the effect of the transition 
moment, possible pre-contracts and suspension clauses are defined based on the old 
interpretation. The starting point for calculating the ownership time of the shares is 
that ownership starts and ends up when an acquisition contract binding on both parties 
has been done. In the pre-contracts the starting of the ownership time depends on the 
contract provisions, that is, whether the final disposal has been done or not. For the 

1222 HE 92/2004, 34; TPA 28 §. See Juusela 2004, 188–189; Keskitalo 2012, 699; Kukkonen 2007a, 171; 
Mattila 2006b, 14; Myrsky – Malmgrén 2014, 483–485; Ryynänen 2005b, 395; Tikka 2005a, 27–28; Tikka 
2005d, 2; Venesjärvi 2005, 87.
1223 HE 92/2004, 31; Keskitalo 2012, 700–701; Tikka 2005a, 28. See Immonen – Lindgren 2013, 65; 
Juusela 2004, 186–187; Kukkonen – Walden 2014, 181–184; Kukkonen – Walden 2015, 429–436; 
Kukkonen – Walden 2014, 181; Myrsky – Malmgrén 2014, 483–485; Ranta-Lassila 1999b, 467–472; 
VaVM 12/2004, 6.
1224 IL 24 kap. 14 §. See IL 25 a kap. 3 § and 5 §, 25 kap. 6 § and 25 a kap. 6 §; Reg. prop. 2002/03:96, 79.
1225 Keskitalo 2012, 701. See Myrsky – Malmgrén 2014, 483–485.
1226 Kukkonen – Walden 2015, 429–436; Kukkonen – Walden 2014, 181–184. See BITA 6 b §; ITA 48 § 
subsection 1 paragraph 3.
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new company the ownership time of the shares starts when the shares have been 
subscribed and the treaty for the establishment has been signed. In calculating the 
ownership time it is taken into consideration for the book-entries the Business Income 
Tax Act 14 § subsection 3 based on which in defining the acquisition cost of the book-
entries the shares are considered being disposed of in the same order in which they 
have been acquired (FIFO principle), if the taxpayer does not have any other 
evidence.1227

The definition of the ownership time produces least issues in the conventional general 
successions. In the situations of the merger and demerger the ownership time of the 
fixed asset shares to be disposed of later and defined based on the Business Income Tax 
Act 6 § paragraph 1 is mainly calculated from the receipt of the asset before the merger 
or demerger with the condition that the requirements for the mergers and acquisitions 
defined in the regulations are met. The shares received in connection with the business 
transfer and in dissolving the company, the ownership time is calculated from the 
receipt that took place in connection with the business transfer or dissolving the 
company. In connection with the share exchange, the ownership time for the shares 
received in the exchange is calculated from the moment when the share exchange was 
done.1228

In the change of the mode of operation based on the Business Income Tax Act 24 § the 
calculation of the ownership time starts from the earlier receipt. Thus the shares of the 
new company received in the change of the mode of operations that correspond to the 
earlier ownership share are considered being acquired by the taxpayer when the 
taxpayer received or acquired his or her interest in the company before the change in 
the mode of operation. If for example the general partnership or limited partnership is 
changed to a limited liability company, the shares of the new limited liability company 
are considered being owned starting from the moment when the taxpayer acquired the 
shares in the partnership.1229 The Business Income Tax Act does not apply to disposals 
of the interests of the partnership. The mode of operation from a partnership to a 
limited liability company can make applying Tax Procedure Act 28 § possible. In this 
kind of a situation it should be evaluated whether the change in the mode of operation 
has had business reasons or whether the only real reason has been realizing the capital 
gains with the tax-exempt share disposal. A separate issue is that whether Tax 
Procedure Act 28 § can be applied to a series of arrangements in which the mode of 
operation is conducted based on the Income Tax Act 24 § and then it is waited for a 
year or more before the share sale. In extreme cases that may be possible.1230

8.3.6 Requirement of the company type

In order to attain the tax exemption, the target company should be a domestic or such a 
company domiciled in the European Union that is meant with the Article 2 of the 
Parent-Subsidiary Directive1231, or the company's state of residence and Finland have 
such a tax treaty in force for avoiding double taxation, which applies to the dividend 

1227 BITA 14 § subsection 3; Kukkonen – Walden 2015, 429–436; Kukkonen – Walden 2014, 181–184.
1228 Kaijalainen 2005, 4; Keskitalo 2012, 703. See BITA 52 §; Kukkonen – Walden 2015, 429–436; 
Kukkonen – Walden 2014, 181–184.
1229 Kaijalainen 2005, 4; Keskitalo 2012, 703. See Kukkonen – Walden 2015, 429–436; Kukkonen –
Walden 2014, 181–184; Myrsky – Malmgrén 2014, 483–485.
1230 Kukkonen – Walden 2015, 429–436; Kukkonen – Walden 2014, 181–184. See ITA 24 §; TPA 28 §.
1231 Directive 2011/96/EC. See Immonen – Lindgren 2013, 64; Myrsky – Malmgrén 2014, 462–463.
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distributed by the company1232. The interpretation issues of the European Union law 
are at the moment focused on the tax treatment of the alienation prices received from 
the third countries, that is, from the countries outside of the Parent-Subsidiary 
Directive, or outside of the tax treaty countries. These cases can still be divided to such 
ones, in which Finland has agreed about the possibility to transfer information and in 
which there is not a possibility to transfer information. The regulation could be 
changed so that the provision on the tax treaty would be removed for those cases in 
which the possibility to transfer information exists. Another option for the renewal 
would be to tie up the tax exemption to the genuinely economic operation in the target 
country. The third option for renewal would be to combine the mentioned options one 
and two. Any of these options for renewal would lead into a more beneficial situation 
than the current situation from the perspective of a taxpayer. Any change would 
anyhow require changes in the Business Income Tax Act 6 b § subsection 2 paragraph 
3. However, it should be noticed that one of the requirements for the tax exemption is 
that the object of the alienation is share based on the Business Income Tax Act 6 b § 
subsection 1, and as a result, the object company needs to be similar as a Finnish 
limited liability company. In Sweden the participation exemption has not been tied up 
with the Parent-Subsidiary Directive and to existence of a tax treaty, but the object 
company anyhow needs to be a similar as a Swedish limited liability company.1233 In the 
future the Finnish corporate taxation system could be developed to have that kind of a 
similar regulation only. In case tax avoidance issues would arise, they could be tackled 
with the Tax Procedure Act 28 § as currently.1234

8.4 Adjustments to the tax-exempt capital gains

Based on the separate regulation in the Business Income Tax Act 6 b § subsection 3, the 
certain items are returned to the income if tax-exempt capital gains arise when 
disposing of the shares, which means that the earlier deducted items are returned to the 
income in the alienation transaction1235. When applying the return principle, the 
relationship definition of the Business Income Tax Act 6 b § subsection 7 is followed 
regarding group companies so that the alienation price is taxable only to that extent, 
which corresponds to the earlier capital loss in a transaction between the intra-group 
companies1236. The taxation is adjusted so that the symmetry between the tax 
exemption of the alienation prices and deductibility of the acquisition costs would take 
place1237. The regulation is deemed necessary to avoid a double benefit arisen to the 
taxpayer because of the tax exemption regulations1238. The arisen items stated in the 

1232 BITA 6 b subsection 2 paragraph 3. See Andersson – Penttilä 2014, 215–235; Juusela 2004, 180–195; 
Keskitalo 2012, 577, 729; Kukkonen 2007a, 154–178; Kukkonen 2010, 428–441; Kukkonen – Walden 
2010b, 111–123; Mattila 2004c, 488–490; Myrsky – Linnakangas 2010, 185–200; Tikka – Nykänen –
Juusela – Viitala, 14:17–14:19; VeroH 2.11.2005.  
1233 Keskitalo 2012, 747; RÅ 2009 ref. 100. See Carlsson – Holmdahl – Ohlsson 2005, 425; Källqvist –
Köhlmark 2007, 167; Köhlmark 2003, 54; Köhlmark 2005a, 100; Köhlmark 2006, 774; Köhlmark 2009, 
440–441; Myrsky – Malmgrén 2014, 462–463; Reg. prop. 2003/4:10, 49–51; Samuelson 2005, 424; SRN 
2009-02-24.
1234 Keskitalo 2012, 748. See TPA 28 §. 
1235 BITA 6 b § subsection 3; Keskitalo 2012, 749.
1236 BITA 6 b § subsection 3; Keskitalo 2012, 749. See Kukkonen 2007a, 178–181; Tikka – Nykänen –
Juusela – Viitala, 14:19.
1237 Juusela 2004, 196; Kukkonen 2007a, 178. See Keskitalo 2012, 749; Myrsky – Malmgrén 2014, 486–
487.
1238 Keskitalo 2012, 749–750. See Myrsky – Malmgrén 2014, 486–487; VATT 2010, 72.
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regulation remain waiting for the possible future value increase in the case of 
reorganizations, in which the continuity principle is applied1239.

The following items are taxable part of the alienation price in connection with a tax-
exempt alienation:

1) the write-off based on the Business Income Tax Act 42 § subsection 1 to the extent 
that it has not been taxed as the unrealized value increase based on the Business 
Income Tax Act 5 a § paragraph 4;

2) the deducted provision from the acquisition cost; 

3) the deducted relief from the acquisition cost based on the Business Income Tax Act 
8 § subsection 1 paragraph 2; and

4) the deducted capital loss arisen from an earlier intra-group disposal.1240

These adjustment items of the tax-exempt income cause a lot of practical work and 
interpretation issues. Taking these adjustments into consideration may come as a 
surprise for the company when making the tax return for the year of implementation of 
the share sale.1241 In addition to the four items stated above it is possible to separate to 
taxable income out of the tax-exempt alienation price such items that can be considered 
as compensations on clearly something else than shares themselves. That kind of the 
part of the alienation price can be treated as an independent part and separately from 
the taxation of the alienation price.1242 Regarding the item three in the above list, the 
public grants need to be returned to income indirectly, because the relief does not 
return to income directly based on the Business Income Tax Act 8 § subsection 1 
paragraph 21243. For both the provisions and reliefs, an interpretative question is that 
whether the provisions and reliefs used in a group company abroad should be returned 
to income in connection with the alienation of shares of a group company in 
Finland1244.

The write-off stated as the item one in the list above has not been possible to do after 
the tax renewal of the year 2004. There can remain old write-offs still, and the 
regulation of the return to income for these write-offs exists in the Business Income Tax 
Act 5 a §. All the old write-offs need to be followed up, and they can affect the capital 
gains taxation without a time limit. At the group level this sets up quite hard 
requirements for the retention of the information. The same applies to the possible 
earlier provisions and indirect revenue recognitions of the government grants based on 
the Business Income Tax Act 8 § subsection 1.1245 The provisions stated in the item two 
in the list can be for example replacement or investment provisions. The nature of the 

1239 Keskitalo 2012, 750–751. See Myrsky – Malmgrén 2014, 486–487; Penttilä 2010b, 503.
1240 BITA 6 b § subsection 3. See Keskitalo 2012, 749–750; Myrsky – Malmgrén 2014, 486–487.
1241 Kukkonen 2010, 441; See Kukkonen – Walden 2015, 436–439; Kukkonen – Walden 2014, 184–186;
Myrsky – Malmgrén 2014, 486–487.
1242 Keskitalo 2012, 750. See Mattila 1983, 172; Myrsky – Malmgrén 2014, 486–487.
1243 Keskitalo 2012, 755. See Myrsky – Malmgrén 2014, 486–487.
1244 Keskitalo 2012, 754–755. See HE 92/2004, 37; Juusela 2004, 198–199; Myrsky – Malmgrén 2014,
486–487; Tikka 2004c, 9.
1245 Kukkonen 2010, 441. See BITA 5a § and 8 § paragraph 1; Keskitalo 2012, 751; Kukkonen – Walden 
2015, 436–439; Kukkonen – Walden 2014, 184–186; Myrsky – Malmgrén 2014, 486–487.
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provisions is to postpone the taxation, and therefore they should be returned to income 
in the further alienation.1246

The purpose of the item four in the above list is to follow up if the price below fair value 
has been used as the transfer price in the intra-group disposals. With the help of the 
regulation the deduction benefit is cancelled afterwards for these kinds of losses. The 
group companies here mean companies that belong to the group defined in the 
Companies Act 12 § of the chapter 8 or companies in which one or several natural 
person(s), legal person(s) or these together have the control defined in 12 § of chapter 8
of the Companies Act. If the limited liability company has the control in another 
domestic or foreign corporate body, the former is the parent company and the latter is 
the daughter of the community. The parent company with its daughters of the 
community compose the group. For example two limited liability companies fully 
owned by the same private person are considered as group companies based on the 
Business Income Tax Act 6 b § subsection 7. The tax-deductible loss, that is, the loss 
removable from the tax-exempt income can arise at least when ownerships under 10 
percent are collected to one group company.1247

The regulation also applies to the old losses for the unlimited time1248. A separate issue 
is arisen from the international acquisitions. The open question is that whether the 
intra-group capital loss arisen in another country can be later taken into consideration 
in the taxation of the other company in Finland. In an opposite situation, in which the 
shares are disposed at a profit abroad and those shares have been earlier disposed of in 
Finland at a loss, the loss is not returned to the income because the Finnish power to 
tax is not stretched to a foreign company of the group. A separate question also arises, 
if the group does not exist anymore when the further disposal is being executed. 
Obviously it is still possible to apply the regulation. The earlier loss is not added to the 
business income of the company that has deducted the loss but to the business income 
of the other group company that later disposes of the shares at a profit. Thus, the focus 
of the evaluation is at the group level rather than at the level of the taxpayer. In the 
adding rule of the capital loss it should also be noted the wording, which literally 
interpreted would mean return to income from the first euro of the sales price 
onwards.1249

There are certain items that do not belong to the tax-exempt alienation price. The 
acquisition cost is non-deductible for fixed income shares based on the Business 
Income Tax Act 6 b § subsection 1 and also referred in the Business Income Tax Act 8 § 
subsection 1 paragraph 2.1250 On the other hand, the costs related to acquiring and 
retaining the tax-exempt income are only deductible for that part that exceeds the 
amount of the tax-exempt income1251. Based on the Business Income Tax Act 14 § 
subsection 1 the variable costs related to acquiring and producing the asset and the 
costs closely related to the acquisition of the asset constitute the acquisition cost. Thus, 
the conclusion is that the costs directly related to the acquisition of the asset belong to 

1246 Keskitalo 2012, 754. See Myrsky – Malmgrén 2014, 486–487.
1247 Kukkonen 2010, 441–442: See BITA 6 b subsection 7; CA 8:12 §; Kukkonen – Walden 2015, 436–439; 
Kukkonen – Walden 2014, 184–186.
1248 Keskitalo 2012, 754. See Juusela 2004, 197; Kaijalainen 2005, 5; Kukkonen 2010, 754; Myrsky –
Malmgrén 2014, 486–487; VeroH 2.11.2005; VM 8.6.2004, 9.
1249 Kukkonen 2010, 442. See Kukkonen – Walden 2015, 436–439; Kukkonen – Walden 2014, 184–186; 
Myrsky – Malmgrén 2014, 486–487.
1250 Keskitalo 2012, 783. See BITA 6 b § subsection 1; 8 § subsection 1 paragraph 2.
1251 BITA 16 § paragraph 2. See Andersson – Penttilä 2014, 404–405; Keskitalo 2012, 783; Tikka 1975, 56–
57. 
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the acquisition cost, whereas the costs indirectly related to the acquisition cost are 
deductible. In the case law this conclusion has arisen especially regarding the costs of 
the professional services.1252 The approach of the direct and indirect relationship means 
that a focus needs to be allocated to the evaluation, whether the costs would have been 
arisen without acquiring the shares1253. If the taxpayer does not show any evidences 
that the costs of professional services do not belong to the acquisition costs, the costs of 
professional services are included into the acquisition cost1254.

If part of the alienation price is given as a liability, a question arises about how to 
calculate the acquisition cost. The capital gain and the liquid income are separated, 
which means that taxable interest income is separated from the tax-exempt alienation 
price. This is based on the Business Income Tax Act 5 § paragraph 3, which defines that 
for example interests and other income generated by the business including the income 
generated by the fixed assets are taxable business income.1255 The interest is normally 
not separated if the alienation contract does not have terms and conditions for paying 
interests1256. Anyhow the interest factor is an integral part of the acquisition cost, and 
the case law does not support separating that1257. In addition, there is a conflict between 
the seller and acquirer in such a situation, in which the seller would end up with a tax-
exempt alienation but the acquirer would like to separate the interest factor from the 
alienation price because of the deductibility of the interest factor1258.

Exchange rate gains and losses will be taxable even though they would be related to the 
tax-exempt shares1259. The other income stated in the Business Income Tax Act 5 § 
paragraph 3 includes also index and exchange rate gains1260. Symmetrically the 
exchange rate losses can be deemed deductible1261. An exchange rate gain or loss may 
arise, if there is a time slot between the signing and closing of the transaction and the 
signing contract is considered as the final alienation. However, it is an interpretation 
question whether the exchange gain or loss can be seen arisen in these kinds of
situations based on the carryforward rules of the Business Income Tax Act 19 § 
subsection 1.1262 Exchange gains and losses may also arise, if the shares have been 
acquired and alienated in the existence of different exchange rates1263. If the share 
acquisition has been financed with a debt, the exchange rate gain related to the debt is 
taxable income and the exchange rate loss is deductible cost. A partial or full loss of the 
transaction price receivable is evaluated in the scope of the Business Income Tax Act 17 

1252 Kukkonen 2007a, 89. See Keskitalo 2012, 784; KHO 2004:93; KVL 63/2010; Myrsky – Malmgrén 
2014, 486–487; Tikka 1982a, III/8; Tikka 2002, 8–9. 
1253 Kukkonen 2007a, 89; Kukkonen – Walden 2010b, 83. See Keskitalo 2012, 784; Mattila 1986, 333; 
Myrsky – Malmgrén 2014, 486–487; Ossa 2011, 1532.
1254 Torkkel 2005, 4. See Keskitalo 2012, 784; Klami 1992; Kukkonen 2007a, 90; Kukkonen – Walden 
2015, 382–391; Kukkonen – Walden 2014, 140–147; Myrsky – Malmgrén 2014, 486–487; Ryynänen 
2000.
1255 Keskitalo 2012, 790. See BITA 5 § paragraph 3. 
1256 Kukkonen 2007a, 93; Mannio 1997, 53. See Keskitalo 2012, 790; Myrsky – Malmgrén 2014, 486–487.
1257 Kukkonen 2007a, 93–94; Kukkonen – Walden 2015, 392–395; Kukkonen – Walden 2014, 147–149. 
See Keskitalo 2012, 790; Myrsky – Malmgrén 2014, 486–487; Voipio 1985, 168.
1258 Kukkonen 2007a, 94–95. See Immonen – Lindgren 2006, 61; Keskitalo 2012, 791; Myrsky – Malmgrén 
2014, 486–487.
1259 Keskitalo 2012, 792. See BITA 5 § paragraph 3 and 6 b §.
1260 Andersson – Penttilä 2014, 130–131. See BITA 5 § paragraph 3; Keskitalo 2012, 791.
1261 Keskitalo 2012, 792. See Myrsky – Malmgrén 2014, 486–487.
1262 Keskitalo 2012, 791. See BITA 19 § subsection 1; Waselius 2010, 635–636.
1263 Keskitalo 2012, 791. See Myrsky – Malmgrén 2014, 486–487.
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§ paragraph 2, but the receivable does not necessarily meet the concept of the normal 
trade receivable.1264

8.5 Tax treatment of the acquisition cost and non-deductibility of the 
capital loss

A capital loss is a negative difference between the alienation price and acquisition cost, 
and therefore it is a loss that is related to the equity investment1265. Capital losses and 
final losses of the fixed asset shares are deductible for other companies than those in 
the scope of the tax exemption of the alienation prices as defined in the Business 
Income Tax Act 6 § subsection 1 paragraph 11266. For the alienation prices of the fixed 
asset shares the main principle is that because of the tax exemption of the alienation 
prices, the acquisition costs of these shares are not deductible1267. This meets the 
symmetry principle of taxation1268. There are limitations and exceptions to this rule 
based on the Business Income Tax Act 6 b § subsections 4–6, and therefore at the same 
time they create deviations from the symmetry of the main principle1269. The losses of 
the fixed asset shares are not either deductible when permanently losing the shares1270.
The business Income Tax Act 6 b subsection 1 discusses about the non-deductibility of 
the acquisition costs rather than that of the capital losses1271. However, because the 
acquisition costs has been regulated as a non-deductible item and because of the 
definition of the capital loss as a difference between the alienation price and the 
acquisition cost, the capital loss is also non-deductible. The costs related to capital 
losses of the tax-exempt shares are not either deductible1272. In addition, the capital loss 
is not deductible in the realization of the direct investments existing in the third 
countries1273, which tries to exclude from the tax exemption the companies located in 
the tax haven countries1274. There are provisions and details regarding the non-
deductibility of the capital losses regarding the ownership time and fixed asset shares in 
the Business Income Tax Act 6 b § subsection 4 and 5, and they will be discussed more 
later in this chapter. 

For other shares than those defined in the Business Income Tax Act 6 § subsection 1 
paragraph 1 and 6 b § subsection 1 the acquisition cost is deductible based on the 
regulations of the Business Income Tax Act 6 b § subsections 4–6, when the shares 
have been alienated or lost1275. Capital losses on the disposal of these other fixed asset 
shares not in the scope of tax exemption can be deducted only from the taxable capital 
gains of the fixed asset shares. Earlier the wording of the law gave a chance to deduct 
the losses in question from the gains on all shares. In the current law it is possible to 
deduct those losses only from the taxable gains on the fixed asset shares in the income 
source of the Business Income Tax Act. Thus the other business income cannot be 

1264 Keskitalo 2012, 794. See Kukkonen 2010, 443; Mattila 2005b, 8; Myrsky – Malmgrén 2014, 486–487.
1265 Mattila 2006b, 19. See Keskitalo 2012, 795; Myrsky – Malmgrén 2014, 488–490.
1266 Keskitalo 2012, 822–823. See BITA 6 § subsection 1 paragraph 1.  
1267 BITA 6 b subsection 1 paragraph 1. See Keskitalo 2012, 795.
1268 Keskitalo 2012, 795. See BITA 6 b § subsections 4–6.
1269 Keskitalo 2012, 795. See BITA 6 b § subsections 4–6.
1270 BITA 42 § subsection 2. See Keskitalo 2012, 795, 800.
1271 Keskitalo 2012, 795. See BITA 6 b § subsection 1.
1272 BITA 16 § paragraph 2. See Keskitalo 2012, 795.
1273 BITA 6 b § subsection 6. See Keskitalo 2012, 795.
1274 Keskitalo 2012, 795. See Myrsky – Malmgrén 2014, 488–490.
1275 BITA 42 § subsection 2. See BITA 6 b subsections 4–6; Juusela 2004, 204–213; Kukkonen 2010, 445–
448; Myrsky – Linnakangas 2010, 202–207.
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utilized in setting off the capital losses of the fixed asset shares. The maximum time 
that can be used in the deduction is five years.1276 The time limit of five years has been 
seen acceptable, because also portfolio investments generate capital gains1277. Because 
of the time limit, the symmetry is not fully met1278. The limitations of the symmetry in 
taxation of alienation prices and acquisition costs can be related to allocation of 
deductible losses, deduction time and the country of origin of the arisen losses1279. In 
the preparations of the corporate taxation renewal of the year 2004, diminishing tax 
arbitrage and securing the tax base were mentioned as the reasons for the asymmetry. 
If the limitation regarding the right to deduct the capital losses from the taxable 
alienations of shares would not have been set out, that would have been causing 
significant tax planning options at least among the related parties. A forthcoming 
realizable loss would have been transferred among the related parties to such taxpayer 
that would have been gaining most benefit of the loss. That was the reason to end up 
with the taxation system, in which the capital losses can only be deducted from taxable 
alienations of shares.1280 The Tax Procedure Act 28 § may become applicable in 
artificial arrangements1281. However, application of that is quite exceptional in the 
situations of capital losses, because the Business Income Tax Act itself already have the 
aim for prohibiting the tax arbitrage in the background as the Tax Procedure Act 28 
§1282.

The capital loss on the fixed asset shares other than those in the scope of the tax 
exemption can be deducted from the corresponding capital gains based on the Business 
Income Tax Act 6 b § subsection 4 from the gains arisen from the ownerships below 10 
percent or below one-year time. An additional provision is that the object company 
needs to be a Finnish limited liability company or a corresponding foreign limited 
liability company that belongs to the scope of application of the Parent-Subsidiary 
Directive, or that there is a tax treaty between the object country and Finland and that 
treaty is applied to the dividend distributed by the object company. Also in some 
situations European Union or European Economic Area countries not in the scope of 
the Parent-Subsidiary Directive or not having a tax treaty with Finland applicable to the 
dividend distribution may be in the scope of application of the deduction limitations. 
This may be due to the Treaty on the Functioning of the European Union (TFEU) or the 
discrimination prohibition of the tax treaties.1283 The purpose of the scoping done to the 
form of company is that the tax exemption would only be applied to such situations, in 
which the taxation of the income of the alienated company has been at an acceptable 
level in the object company1284. However, accepting the deduction of the capital loss of 
such a company, with which Finland is not having a tax treaty described above, may 
cause significant tax planning possibilities by locating a holding company to a non- tax 
treaty country and then benefiting from the deductible losses transferred to that 

1276 BITA 6 b § subsection 4; Keskitalo 2012, 800; Kukkonen 2010, 443–448.
1277 VaVM 12/2004, 9. See Keskitalo 2012, 800; Myrsky – Malmgrén 2014, 488–490.
1278 Keskitalo 2012, 800. See Myrsky – Malmgrén 2014, 488–490; VATT 2010, 72.
1279 Keskitalo 2012, 800. See Andersson 26.5.2004, 1; Myrsky – Malmgrén 2014, 488–490.
1280 Keskitalo 2012, 801–802. See HE 92/2004, 45; Juusela 2004, 205–206; Kukkonen 2007a, 190; 
Kukkonen 2009, 147; Myrsky – Malmgrén 2014, 488–490; VaVM 12/2004, 9.
1281 HE 92/2004, 33–35. See Keskitalo 2012, 802; Kukkonen – Walden 2010b, 131; Myrsky – Malmgrén 
2014, 488–490; VaVM 12/2004, 9.
1282 Keskitalo 2012, 802–803. See Myrsky – Malmgrén 2014, 488–490.
1283 BITA 6 b subsection 6; Keskitalo 2012, 803–804. See HE 92/2004, 35–36; Kellas 2004, 7; KVL 
33/2010.
1284 HE 92/2004, 63. See Keskitalo 2012, 798; Myrsky – Malmgrén 2014, 488–490.
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holding company1285. In Sweden the capital gains and losses both on Swedish and 
foreign shares are treated symmetrically in taxation1286. The deduction limitation is not 
applied to financial and current assets, investment property and the shares of the real 
estate or housing company, and the capital losses are fully deductible1287.

Regarding the capital losses with a limited deduction right a question may arise 
whether the capital loss on the alienation of fixed asset shares should be deducted from 
the corresponding non- tax-exempt capital gain arisen during the same fiscal year 
before utilizing the losses from the previous fiscal years, or whether the losses from the 
previous fiscal years should be utilized first. The guiding principle of the Business 
Income Tax Act is that the losses are deducted as there is such a gain from which the 
loss can be deducted.1288 Based on the case law one conclusion is that the Business 
Income Tax Act does not require that the capital loss arisen during the fiscal year 
should be deducted before the losses of the previous years1289. Another conclusion 
based on the case law is that the old losses need to be deducted before the losses of the 
fiscal year in question1290. Capital losses should not be mixed up with other business 
losses. Capital losses do not expire in a change of an owner, merger or division, and 
therefore a permission to utilize the capital losses after a change of an owner is not 
needed to be applied as for the other business losses based on the Income Tax Act 122 § 
subsection 3.1291

The Business Income Tax Act defines the items that need to be deducted from the 
capital losses before determining the deductible capital loss in taxation. The regulation 
is applicable to the capital losses defined in the Business Income Tax Act 6 b § 
subsection 4.1292 Otherwise tax planning possibilities could arise, in which the seller 
company among the related parties would increase the deductible capital losses by 
underpriced share deals or those without a compensation and in that way to increase 
the amount of the deductible capital loss1293. The regulation of the Business Income Tax 
Act 6 b § subsection 5 tries to minimize the artificial actions to affect the amount of the 
capital loss and to prevent the actions to empty the company from its assets1294. The 
latter could mean that the lower value of assets would be used as the basis for the value 
of the alienation price, and that would lead into the situation in which the capital loss 
would be bigger than without the action of emptying the company from its assets1295.
The Business Income Tax Act 6 b § subsection 5 has the same targets related to tax base 
as the Business Income Tax Act 6 b § subsection 3. The both try to adjust the taxation to 
correspond the real situation and to prevent a double benefit to be arisen.1296

1285 HE 92/2004, 36, 63–64. See Juusela 2004, 213; Keskitalo 2012, 798; Kukkonen 2007a, 194; Myrsky –
Malmgrén 2014, 488–490.
1286 IL 25 a kap. See Keskitalo 2012, 799.
1287 Keskitalo 2012, 796. See Kukkonen 2010, 443–448; Myrsky – Malmgrén 2014, 488–490.
1288 Keskitalo 2012, 810. See Myrsky – Malmgrén 2014, 488–490.
1289 KHO 2007:54. See Keskitalo 2012, 811; Myrsky – Malmgrén 2014, 488–490.
1290 Helsingin HAO 24.3.2011 11/0344/6. See Keskitalo 2012, 813; Myrsky – Malmgrén 2014, 488–490.
1291 Keskitalo 2012, 814–815. See Myrsky – Malmgrén 2014, 488–490; Nuotio 2012, 88–89.
1292 BITA 6 b § subsection 5. See Keskitalo 2012, 815; Kukkonen 2007a, 190.
1293 HE 92/2004, 35. See Keskitalo 2012, 815; Juusela 2004, 210–211; Kukkonen 2010, 447–448; Mattila 
2005b, 5; Myrsky – Malmgrén 2014, 488–490.
1294 Keskitalo 2012, 815–816. See KHO 1994 B 506; Kukkonen 2007a, 193; Kukkonen–Walden 2010a, 447; 
Kukkonen – Walden 2010b, 132–133; Myrsky – Malmgrén 2014, 488–490. 
1295 HE 92/2004, 35. See Juusela 2004, 210–211; Keskitalo 2012, 816; Kukkonen 2007a, 189, 193–195; 
Mutén 2009, 946; Myrsky – Malmgrén 2014, 488–490; VaVM 12/2004, 9.
1296 Keskitalo 2012, 816. See Myrsky – Malmgrén 2014, 488–490.
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Based on the Business Income Tax Act 6 b § subsection 5, if the taxpayer has not owned
the alienated shares continuously for at least one year, in calculating the deductible loss 
the dividends received during the ownership time by the taxpayer based on the shares 
owned from the alienated company, the group contribution defined in the Act on group 
contribution for tax purposes1297 or other comparable item, which has reduced the 
company's assets, are deducted from the deductible capital loss1298.  The Business 
Income Tax Act 6 b § subsection 5 may have been considered to be only applicable for 
such taxpayers that could be in the scope of the Business Income Tax Act 6 b §1299.
Normally the taxpayer does not have a possibility to increase the deductible loss with 
the help of the above-stated items when the capital loss is deductible because of the 
ownership percentage less than 10 percent due to the missing control in the target 
company. Therefore, the Business Income Tax Act 6 b § subsection 5 only includes the 
provision for the ownership time of less than one year.1300 Regarding the dividend, it 
can be considered that the dividend payment would distort the difference between the 
alienation price and the carrying value of the acquisition price1301. The focus of the 
review is in the effect on the alienation price rather than whether the action is having 
taxation focus or not1302. The target of the Business Income Tax Act 6 b § subsection 5 
regarding dividends is to display the correct situation from the taxation point of view 
and to avoid dividend stripping that is aiming for emptying the company’s assets and 
through that to reach a deductible capital loss in taxation1303. The application of the Tax 
Procedure Act 28 § may become quite rare, because the assumption is that already the 
Business Income Tax Act 6 b § subsection 5 diminishes the possibilities for the tax 
avoidance, even though that is not main target of that regulation1304.

The inclusion of the group contribution to the Business Income Tax Act 6 b § 
subsection 5 has been justified with the symmetry principle of the taxation. A group 
contribution is a taxable income item for the receiver of the group contribution and a 
deductible cost for the giver of the group contribution1305. The symmetry principle of 
the Act on group contribution for tax purposes would not be met, if the taxable income 
would be offset with the equal increase in the deductible capital loss.1306 The symmetry 
principle of the Act on group contribution for tax purposes does not refer in this context 
to the symmetry principle of taxation. It refers to the principle of equivalence from the 
perspective of the Act on group contribution for tax purposes as described above.1307 A
group contribution can be paid by a group company with business income to another 
group company, and thus the purpose of it is to transfer profits from a group company 
to another. Normally the group contribution is first left as a debt, and bookings are 
recorded to the bookkeeping of the group companies.1308 Group contributions may 
become quite seldom deductible in calculating the deductible taxable capital loss in 
taxation, because the Act on group contribution for tax purposes 7 § paragraph 1 
requires a group relationship of one year, whereas in the cases under the Business 

1297 AGCT 825/1986.
1298 BITA 6 b § subsection 5. See Keskitalo 2012, 817.
1299 Keskitalo 2012, 823. See Myrsky – Malmgrén 2014, 488–490.
1300 Kukkonen 2007a, 193. See HE 92/2004, 35; Keskitalo 2012, 817; Myrsky – Malmgrén 2014, 488–490.
1301 HE 92/2004, 35. See Keskitalo 2012, 818; Myrsky – Malmgrén 2014, 488–490.
1302 Keskitalo 2012, 818. See Juusela 2004, 211; Myrsky – Malmgrén 2014, 488–490.
1303 Keskitalo 2012, 818. See Ault – Arnold 2010, 359; Myrsky – Malmgrén 2014, 488–490.
1304 Keskitalo 2012, 818. See Juusela 2004, 211; Myrsky – Malmgrén 2014, 488–490.
1305 AGCT 4 §; Hellberg 2013, 204.
1306 HE 92/2004, 35; Hellberg 2013,242. See Juusela 2004, 211; Keskitalo 2012, 819; Kukkonen 2007a, 
193; Kukkonen – Walden 2010b, 132; Myrsky – Malmgrén 2014, 488–490.
1307 Keskitalo 2012, 819. See Myrsky – Malmgrén 2014, 488–490.
1308 Keskitalo 2012, 819. See Myrsky – Malmgrén 2014, 488–490.
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Income Tax Act 6 b § subsection 5 are those below one year1309. Anyhow it has been 
seen that if the regulation regarding the group contributions would not have been in the 
Business Income Tax Act 6 b § subsection 5, either the Act on group contribution for 
tax purposes should have been modified or more focus should have been put on 
applying the Tax Procedure Act 28 § to the artificial capital losses.1310

The other comparable items in the Business Income Tax Act 6 b § subsection 5 have not 
been defined1311, but conclusions have been done that they could be at least such 
alienations with which a deviation from the arm's length principle has been done1312.
The focus of the regulation from the perspective of the other comparable item is the 
adjustment of the taxation. It is unclear, whether the Tax Procedure Act 31 § can be first 
applied for adjusting the taxable income to the amount that would have taken place 
between independent parties as a transfer pricing adjustment and thereafter still 
adjusted because of the Business Income Tax Act 6 b § subsection. At least transfer 
pricing principles do not support this kind of strict adjustment.1313 The current Business 
Income Tax Act 6 b § subsection 5 does not evaluate whether the purpose of the usage 
of the items mentioned in the regulation are used for the purpose of emptying the 
company’s assets. Instead, the regulations are used without a separate reflection.1314

This kind of a reflection could be one option to be included into the regulation in the 
future. In addition, the regulations could be limited only to related parties, because 
parties outside the related parties only have limited tax planning possibilities. The 
definition of the related parties could be tied up with that of the Tax Procedure Act 31 
§.1315

8.6 Deductibility or non-deductibility of certain items

Because of the transfer to the participation exemption after the corporate tax renewal of 
the year 2004, the taxation of certain items needed to be adapted so that the taxation of 
those items is neutral with the taxation of the alienation of shares as defined in the 
Business Income Tax Act 6 § subsection 1 paragraph 1 and 6 b § or the definition of the 
relationship was aligned with that of the participation exemption regulations. These 
items consider non-deductibility of the write-offs of fixed asset shares, deductibility of 
final losses, tax treatment of the dissolution gain and loss and non-deductibility of 
certain other items such as group aids.1316

Based on the Business Income Tax Act 42 § subsection 1 such a write-off can be done 
on the acquisition cost of the security other than a share or the unworn fixed asset other 
than a land that the value of the acquisition cost decreases to the same amount with the 
fair value, if there is a significant difference between those two1317. For shares in other 
asset items than fixed assets the usage of a write-off is still possible1318. A write-off

1309 Hellberg 2013, 242; Mattila 2005b, 5. See Keskitalo 2012, 820; Myrsky – Malmgrén 2014, 488–490.
1310 Keskitalo 2012, 819. See Myrsky – Malmgrén 2014, 488–490.
1311 Keskitalo 2012, 820. See HE 92/2004, 36, 63; Myrsky – Malmgrén 2014, 488–490.
1312 Juusela 2004, 211; Kukkonen – Walden 2010b, 133; Mattila 2005b, 5. See Keskitalo 2012, 820; Myrsky 
– Malmgrén 2014, 488–490.
1313 Keskitalo 2012, 821. See Mattila 2005b, 5; Myrsky – Malmgrén 2014, 488–490.
1314 Juusela 2004, 211; Keskitalo 2012, 822. See Myrsky – Malmgrén 2014, 488–490.
1315 Keskitalo 2012, 822. See Myrsky – Malmgrén 2014, 488–490.
1316 Keskitalo 2012, 825. See Hellberg 2013, 394–504; Myrsky – Malmgrén 2014, 490–491.
1317 BITA 42 § subsection 1.
1318 Keskitalo 2012, 826. See Juusela 2004, 214–216; Kukkonen 2007a, 195; Myrsky – Linnakangas 2006, 
164–167; Myrsky – Malmgrén 2014, 490–491; VeroH 2.11.2005.
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cannot be done on the shares disposed of tax-exempt, because that would mean 
utilizing a deductibility of unrealized write-offs even though the unrealized increases in 
the value are not taxable. Otherwise the symmetry principle of the taxation would not 
be applied.1319 The concept of the share is in this case comparable to the concept of the 
fixed asset share in the Business Income Tax Act 6 b §1320. A write-off cannot be done in 
any of the forms of the companies, even though the Business Income Tax Act 6b § does 
not apply to all the companies1321. The Business Income Tax Act 5 a § paragraph 5 states 
that the write-off in question is taxable income1322. No time limit is related to this 
regulation. Therefore the very old write-off have also been possible to recognize in the 
taxation when the fair value has significantly arisen. In practice following up the change 
in the value of the shares is not always possible, and noticing the value increases is 
difficult. Therefore the carrying value of the acquisition price of the shares under the 
value decrease may remain below the fair value in the taxation. The write-off is however 
recognized at the latest in connection with the disposal of the shares.1323

Based on the Business Income Tax Act taxable sales prices and other considerations of 
land, securities, and other non-current assets are recognized as revenue and the 
acquisition cost, or the deductible portion of it, is amortized in the fiscal year in which 
the asset is disposed of, destroyed or damaged provided for the derogations of the 
Business Income Tax Act 6 b and 43 §1324. The acquisition cost of the tax-exempt fixed 
asset shares is based on the Business Income Tax Act deductible, when the shares have 
been alienated or permanently lost1325. This means that the deduction for the capital 
gains on fixed asset shares not in the scope of the tax exemption can be done from the 
capital gains on fixed assets shares during the fiscal year and five forthcoming years. 
For the tax-exempt shares the deduction is not allowed.1326 The permanent losses on 
other shares than fixed asset shares are deductible in the same way as the 
corresponding capital losses. For other taxpayers, the permanent loss can be deducted 
from the other business income too, not only from the capital gain from the specific 
asset type.1327 A permanent loss is not defined in the Business Income Tax Act, but it 
has been considered that the shares have been permanently lost when the company has 
been removed from the trade registry1328. In this connection it is good to notice the 
difference between the bankruptcy of the limited liability company and dissolving the 
company. The dissolution loss is not deductible if the shares have been owned less than 
one year based on the Business Income Tax Act 51 d §, whereas in the corresponding 
situation the loss due to a bankruptcy would be deductible as a permanent loss. Thus, 
the dissolution is not treated as a permanent loss in the sense that the Business Income 
Tax Act 42 § subsection 2 requires. Therefore the non-neutrality arisen between the 
permanent loss of the Business Income Tax Act 42 § subsection 2 and the dissolution of 

1319 HE 92/2004, 36. See Keskitalo 2012, 826; Myrsky – Malmgrén 2014, 490–491.
1320 HE 92/2004, 64. See Keskitalo 2012, 828; Kukkonen 2010, 448–449; Myrsky – Malmgrén 2014, 490–
491.
1321 HE 92/2004, 36. See Juusela 2004, 216; Keskitalo 2012, 827; Kukkonen 2010, 448–449; Myrsky –
Malmgrén 2014, 490–491.
1322 BITA 5 a § paragraph 5.
1323 Kukkonen 2010, 449–450. See Myrsky – Malmgrén 2014, 490–491.
1324 BITA 42 § subsection 2.
1325 BITA 42 § subsection 2. See BITA 6 § subsection 1 paragraph 1, 6 b § subsection 1 and 4–6; Juusela 
2004, 217; Keskitalo 2012, 829.
1326 BITA 6 b § subsection 4. See Keskitalo 2012, 829; Kukkonen – Walden 2015, 436–439; Kukkonen –
Walden 2014, 184–186.
1327 Keskitalo 2012, 829. See Juusela 2004, 217–218; Myrsky – Malmgrén 2014, 490–491.
1328 HE 92/2004, 36, 65; VeroH 2.11.2005. See Juusela 2004, 218; Kukkonen – Walden 2010b, 127; 
Myrsky – Malmgrén 2014, 490–491.



214

the 51 d § would be good to be analyzed in the future as an option for taxation 
treatment development.1329

The regulation of the Business Income Tax Act 16 § paragraph 7 is regarding the non-
deductibility of certain debt investments and aid items paid in a relationship. The 
justification of the regulation has been the neutrality between the equity and debt direct 
investments and thus to remove tax avoidance in case of an unprofitable investment 
and to offer possibilities to consider the relationship and the direct investment 
comprehensively and to prevent the deductibility of the debt investment items done 
based on the direct investments. The loss of receivables was considered as a decrease of 
the debt investment to the limited liability company. To ensure the consistency of the 
tax system debt investments needed to be treated in the same way as the non-
deductible equity investments. However, because a perfect symmetry is not possible 
between the debt and equity investments, the symmetry is rather related to the direct 
investment itself.1330 The reason for the non-deductibility has also been the payments 
without consideration are rather venture capital investments than payments to receive 
income. The aids are normally paid when the equity of the company has decreased, and 
the company is falling into a liquidation1331. In the preparations of the corporate tax 
renewal in the year 2004 the regulation was also justified with the convergence of the 
tax base, which means that the tax system was aimed to be done more similar in the 
international perspective. The corresponding non-deductibility was already earlier in 
use in Sweden1332 and Denmark1333. Additionally, a connection between the loss of 
receivables and write-off was seen, and to ensure the consistency of the tax treatment 
between those two, the regulation was set out. The inconsistency would have been 
arisen, because without the regulation a write-off could have been done from liabilities 
based on the Business Income Tax Act 42 § but the corresponding deduction could not 
have been done from the equity.1334

Losses and write-offs of other receivables than trade receivables from such a limited 
liability company, of which the taxpayer or the group companies defined in the 
Business Income Tax Act 6 b § subsection 7 alone or together own 10 percent of the 
share capital, a group aid paid to a such limited liability company or other costs to such 
a limited liability company paid to support the financial position are not deductible for 
a community defined in the Business Income Tax Act 6 § subsection 1 paragraph 11335.
Instead of setting out a separate regulation on these into the Business Income Tax Act 
16 § paragraph 7, it could have been included into the Business Income Tax Act 6 b § in 
the connection of the other regulations regarding the non-deductibility in the Business 
Income Tax Act 6 b § subsections 4–5. Also the return to income or adjustment could 

1329 Keskitalo 2012, 829–830. See BITA 42 § subsection 2 and 51 d §; Kukkonen – Walden 2015, 436–439; 
Kukkonen – Walden 2014, 184–186.
1330 HE 92/2004, 38–39; Keskitalo 2012, 842–843; VaVM 12/2004, 7. See Andersson 2004; Andersson –
Penttilä 2014, 411–414; Immonen 2005; Juusela 2004, 224–232; Kaijalainen 2005, 2–3; Kukkonen 2010, 
451–457; Kukkonen – Walden 2010b, 155–160; Leegaard 2007b, 178; Mattila 2004b, 15–16; Mattila 
2006b, 19; Mattila 2007a, 95–98; Mehtonen 2005, 201–209; Myrsky – Linnakangas 2005, 258–261; 
Myrsky – Malmgrén 2014, 490–491; Niskakangas 2004d, 5–9; Nordlund 2004; Rajamäki 2006; Ranta-
Lassila 2004, 262; Valtti 2006; VeroH 284.10, 251–252; Viitala 2010; VM 8.6.2004, 10–11; VM 10.6.2004, 
3.
1331 Kukkonen 2010, 451. See Myrsky – Malmgrén 2014, 490–491.
1332 IL 25 a kap. 19 §. See KPMG 2008b, 183; Reg. prop. 2002/03:96, 136; Tivéus 2008b, 56–57. 
1333 KGL § 4 and § 8. 
1334 Keskitalo 2012, 845–846. See Juusela 2004, 229; Myrsky – Malmgrén 2014, 490–491; VaVM 12/2004, 
7.
1335 BITA 16 § paragraph 7.
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have been made valid only to a certain period such as one to five years.1336 If the 
regulation would have been included into the Business Income Tax Act 6 b § the group 
aid would have been following the regulations of the acquisition cost. The current 
regulation criticized regarding the non-deductibility in all situations, including 
situations in which there is no aim to alienate the company.1337 However, the above-
stated adjustment system could be complicated. Because another company than the 
owner of the shares could have given the aid, the adjustment system could lead into a 
situation, in which a deduction corresponding to the write-off on liabilities could be 
done based on the Business Income Tax Act 42 §, whereas there would not be a 
deduction right for equity. The main point in the current regulation is that the tax 
deduction in a subsidiary are unjustified in a tax-exempt system.1338

Regarding regulation of the losses of the other receivables than trade receivables, the 
concept of the trade receivables is defined in the same way as in the bookkeeping, 
which means that the trade receivables are receivables related to the normal sales of the 
deliverables of the company1339. Receivables are booked into the balance sheet in 
principle with the nominal value. If the probable value of the receivable is lower than 
the nominal value, the receivable is valued to that lower probable value.1340 Based on 
the Business Income Tax Act 7 §, the costs and losses from the raising or retaining 
income in the business are deductible1341. Based on the Business Income Tax Act 17 § 
paragraph 2 write-offs of the trade receivables and definitive write-offs of other 
financial assets are deductible1342. For non-deductibility of another receivable based on 
the Business Income Tax Act 16 § paragraph 7 it does not matter if the receivable has 
been originally a trade receivable and has then later changed to another receivable 
either because of the time spent or some other reason1343. The Tax Procedure Act 28 § 
may become applicable in the artificial situations1344. The Business Income Tax Act 16 § 
paragraph 7 does not define, what is meant with other receivables than trade 
receivables, but from the perspective of the non-deductibility it does not matter in 
which form the aid is paid1345. The write-offs of the receivables may be only related to 
alienations of the receivables, because generally write-offs are only deductible when 
they are definitive and then they are deemed losses1346.

A group aid is normally used in a group only when it is not possible to give a group 
contribution, that is, in principle when the receiver is a foreign company. The 
regulation of the Business Income Tax Act 16 § paragraph 7 applies to group aids but 

1336 Andersson 2004, 497–498; VaVM 12/2004, 6–7; VM 8.6.2004, 9–11; VM 10.6.2004, 3. See HE 
92/2004, 38; Myrsky – Malmgrén 2014, 490–491.
1337 Mattila 2006b, 19. See Hellberg 2013, 394–504; Keskitalo 2012, 848; Kukkonen 2010, 452–453; 
Myrsky – Malmgrén 2014, 490–491; Niskakangas 2004d, 7–8; VaVM 12/2004, 31.
1338 Kukkonen 2010, 453. See BITA 42 §.
1339 Kukkonen 2010, 452. See Myrsky – Malmgrén 2014, 490–491.
1340 BA chapter 5 2 § subsection 1 paragraph 1. See Immonen 2005, 5; Nisonen 2009, 70–76.
1341 BITA 7 §.
1342 BITA 17 § paragraph 2. See Andersson – Penttilä 2014, 540–545; Immonen 2005, 7; Juusela 2004, 
230; Keskitalo 2012, 862; Myrsky – Linnakangas 2006, 147–148; Ranta-Lassila 2004, 264; Valtti 2006, 
27–29; Viitala 2010, 91–94; Viitala – Ahonen 2011, 286–287.
1343 Andersson – Penttilä 2014, 416–419; Viitala 2010, 91. See Keskitalo 2012, 862–863; Myrsky –
Malmgrén 2014, 490–491.
1344 Keskitalo 2012, 863. See TPA 28 §.
1345 HE 92/2004, 64. See Helsingin HAO 28.10.2008 08/1550/3; Keskitalo 2012, 870; Myrsky – Malmgrén 
2014, 490–491.
1346 Keskitalo 2012, 870. See Myrsky – Malmgrén 2014, 490–491.
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not to group contributions1347. Because the group aid is often not a taxable income in 
the taxation of the receiver and the group aid may be paid to a foreign company when 
the aid is not taxed in Finland, the consistency of the tax system requires that the aid 
cannot be deducted1348. The items defined in the Business Income Tax Act 16 § 
paragraph 7 are non-deductible to the giver, but the regulation does not define the tax 
treatment from the perspective of the receiver. The giver will classify the items as
venture capital investments, when they will be part of the acquisition cost, rather than 
as annual costs, when they will not be deductible. In case of the venture capital 
investment, the item will be taxable income to the receiver due to the Business Income 
Tax Act 6 § subsection 1 paragraph 1.1349 The activation of the cost to the acquisition 
cost may require that the parent company would be the giver of the group aid, because 
a company that does not own the shares may not be able to activate the aid1350. If the
giver tries to deduct the aid as an annual cost, it may be difficult to indicate in a group 
situation defined in the Business Income Tax Act 6 b § subsection 7 that the aid has 
been paid for the purpose of acquiring or retaining income based on the Business 
Income Tax Act 7 § and that the item would be not be non-deductible as defined in the 
Business Income Tax Act 16 § paragraph 7.1351 The Business Income Tax Act 16 § 
subsection 7 together with the 7 § can be seen as a regulation to support the arm’s 
length principle in addition to the Tax Procedure Act 31 § regarding the transfer 
pricing.1352 The transfer pricing adjustment should be done in the bookkeeping rather 
than in the tax calculation1353. The transfer pricing aims for the fair value between the 
group companies1354. In the future the development focus could be allocated to the 
regulation related to the acquisition cost in the Business Income Tax Act 14 § 
subsection 11355.

The other costs paid to support the financial position mentioned in the Business 
Income Tax Act 16 § paragraph 7 as the last item are not defined more thoroughly1356. It 
has been considered that aids paid to cover certain costs such as marketing costs are 
under this regulation1357. The regulation covers only costs, not non-received income 
such as an interest-free debt or a debt with an underpriced interest1358. The justification 
of the regulation with its broad scope is that it tries to prevent avoiding the regulation 
of the non-deductibility of the acquisition cost by paying a group aid instead of a 
venture capital investment1359. The regulation of the Business Income Tax Act 16 § 
paragraph 7 does not cover situations in which the group companies even together do 
not own 10 percent of the object company1360. The time of defining the ownership share 

1347 Kukkonen 2010, 452. See Myrsky – Malmgrén 2014, 490–491.
1348 HE 92/2004, 39. See Andersson – Penttilä 2014, 416–422; Hellberg 2013, 394–446; Immonen 2005, 
9; Juusela 2004, 227–228; Myrsky – Malmgrén 2014, 490–491.
1349 Keskitalo 2012, 849–850. See Andersson – Penttilä 2014, 414–415; Juusela 2004, 227–228, Myrsky –
Malmgrén 2014, 490–491; Valtti 2006, 31.
1350 Andersson – Penttilä 2014, 414–416. See Immonen 2005, 9; Keskitalo 2012, 850; Myrsky – Malmgrén 
2014, 490–491.
1351 Andersson – Penttilä 2014, 95–96; Keskitalo 2012, 850. See Myrsky – Malmgrén 2014, 490–491.
1352 Keskitalo 2012, 850, 907. See Mattila 2005b, 20; Myrsky – Malmgrén 2014, 490–491.
1353 Keskitalo 2012, 907. See Myrsky – Malmgrén 2014, 490–491.
1354 Kukkonen 2010, 452. See Myrsky – Malmgrén 2014, 490–491.
1355 Keskitalo 2012, 908. See Andersson 2004, 505; Myrsky – Malmgrén 2014, 490–491.
1356 Keskitalo 2012, 892. See BITA 16 § paragraph 7.
1357 HE 92/2004, 64. See Andersson – Ikkala 2005, 308–310; Andersson – Penttilä 2014, 420–421; 
Immonen 2005, 8; Juusela 2004, 231; Myrsky – Malmgrén 2014, 490–491; Valtti 2006, 30–31.
1358 Andersson – Penttilä 2014, 419. See Keskitalo 2012, 893; Myrsky – Malmgrén 2014, 490–491.
1359 Kukkonen 2010, 452. See Myrsky – Malmgrén 2014, 490–491.
1360 BITA 16 § paragraph 7.
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is normally the moment of the forgiveness of the receivable or the moment of giving a 
group aid. If there have been artificial ownership restructurings after these moments, 
these later moments may also be used as the time for analyzing the ownership share. It 
may be rare that losses defined in the Business Income Tax Act 16 § paragraph 7 are 
related to ownership shares less than 10 percent.1361

8.7 Dissolution gains and losses

Even though the principles of the Business Income Tax Act 6 b § could have been 
applied to a dissolution, a separate regulation was set for dissolutions with the Business 
Income Tax Act 51 d §1362. The probable disposal price of the assets is considered as the 
disposal price of the current assets, investment property, fixed assets and other 
assets1363. There is mainly a symmetry between the taxation of the dissolution gains and 
losses as well as between the capital gains and losses. Business Income Tax Act 5 § 
paragraph 1, 6 § subsection 1 paragraph 1 and 6 b § are applied to the dissolution of the 
object company in the taxation of the shareholder. At the shareholder level the 
dissolution corresponds to an exchange. A shareholder receives a splitting part of the 
net assets of the company with the fair value, and that becomes the acquisition cost of 
the splitting part. At the same time the shareholder alienates the shares. If the latter is 
smaller than the first one, a dissolution loss arises. The general principle is that for 
shareholders conducting business the value of the splitting part is a taxable income and
the value of the acquisition cost of the shares of the dissolved company is a deductible 
loss. There is an exception to this rule in the Business Income Tax Act 51 d § subsection 
2, and this exceptional treatment makes the dissolution and capital losses 
asymmetric.1364 If the shares of the dissolved company are tax-exempt shares defined in 
the Business Income Tax Act 6 b §, the acquisition cost of the shares of the dissolved 
company are not deductible for a company defined in the Business Income Tax Act 6 § 
subsection 1 paragraph 1 as the shareholder of the dissolved company and the splitting 
part received by that company from the dissolved company is not taxable1365. The 
reference to the Business Income Tax Act 6 § subsection 1 paragraph 1 and 6 b § means 
that the dissolution loss of fixed asset shares is deductible, if the shares have been 
owned at least one year and the ownership share of the dissolved company is 10 percent 
of the share capital1366. It also means that if the private equity company is a shareholder
of the dissolved company, the splitting part is taxable and the dissolution loss is 
deductible1367. In addition, the dissolution gains from dissolutions of the real estate or 
housing companies are taxable and the dissolution losses deductible1368. The 
dissolution loss, like the capital loss of shares, can be deducted in the fiscal year and in 
the forthcoming five years1369.

1361 Kukkonen 2010, 453. See Myrsky – Malmgrén 2014, 490–491.
1362 HE 92/2004, 37. See Keskitalo 2012, 830; Myrsky – Malmgrén 2014, 491–493.
1363 BITA 51 d § subsection 1. See Kukkonen 2010, 515–532.
1364 HE 92/2004, 38; Keskitalo 2012, 831. See Juusela 2004, 220–222; Myrsky – Malmgrén 2014, 491–
493.
1365 BITA 51 d § subsection 2.
1366 Juusela 2004, 222. See Keskitalo 2012, 838; Kukkonen 2010, 515–532; Myrsky – Malmgrén 2014, 
491–493.
1367 Keskitalo 2012, 838–839. See Andersson 2009a, 65–66; Heiniö 2006, 274; KHO 2009:64; KHO 
2010:12; KPMG 16.1.2009; Kukkonen – Walden 2010b, 137–138. See Myrsky – Malmgrén 2014, 491–493.
1368 Keskitalo 2012, 838. See Myrsky – Malmgrén 2014, 491–493.
1369 Kukkonen 2010, 515–532. See Myrsky – Malmgrén 2014, 491–493.
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There is a specific regulation regarding the dissolution losses that differs from the 
regulation regarding the capital losses. The acquisition cost of the shares of the 
dissolved company is not deductible for the amount exceeding the value of the splitting 
part when the community has owned the shares of the dissolved company less than one 
year before the dissolution or the dissolved company is a company in a third country as 
defined in the Business Income Tax Act 6 b § subsection 61370. The asymmetric 
treatment of the dissolution and capital losses has been justified with that the similar 
transactions from the perspective of the economic contents should not lead into 
different tax penalties. Before the corporate tax renewal of the year 2004 the merger 
losses were already non-deductible. Therefore, the dissolution losses were tried to be 
made symmetric with merger losses with the tax renewal.1371 The Business Income Tax 
Act 51 d § subsection 2 leaves some space for interpretation, and a change could be 
needed if the dissolution loss should only be allocated to capital and dissolution gains. 
Under the current regulation the conclusion has been that the dissolution losses can 
deducted from the business income.1372 The separate regulation for the dissolutions in 
the Business Income Tax Act 51 d § may be that such artificial operations are avoided 
that would give benefits to the shareholder with an artificial dissolution loss. The Tax 
Procedure Act 28 § may become applicable, if partnerships or chain actions have been 
used for taxation reasons.1373 However, the Business Income Tax Act 6 § subsection 1 
paragraph 1 can be used in interpretations instead of the Tax Procedure Act 28 § for 
example for analyzing whether the company is a private equity company1374.

8.8 Summary and conclusions of this chapter

The fulfillment of the requirements for the tax exemption can be tested in a logical 
order. First the subject requirements are evaluated and then the object requirements. 
The subject needs to carry out business operations, because the tax exemption rule for 
tax exemption of the alienation of fixed asset shares is in the Business Income Tax Act. 
In the case law certain features have been recognized as features for the business such 
as pursuit of profit, independence, planning, continuity, existence of a financial risk 
and outside orientation to unlimited or at least largish limited group of persons and 
formal characteristics of the business such as office, sales and bookkeeping. The 
characteristics of the business are determined not only based on the taxpayer itself but 
also based on the operations of the related parties. 

After having concluded that the taxpayer is doing business it can be analyzed, whether 
the business and professional operation of the taxpayer constitute the business source 
of income. The form of company should not affect the applied sources of income and 
their composition. The borderline between the business and personal source of income 
for holding companies is not unambiguous. Alienation of shares done by holding 
companies under the Income Tax Act are taxable, whereas those done by holding 
companies under the Business Income Tax Act can be tax-exempt. The most significant 
matter of interpretation regarding the subject is related to the parent companies of 
such groups, of which the business is mainly related to owning and managing shares. 

1370 BITA 51 d § subsection 2. See Helminen 1999, 360–366; Helminen 2005a, 249; Juusela 2004, 222; 
Keskitalo 2012, 833–837.
1371 HE 92/2004, 38. See Juusela 2004, 221, 285–286; Keskitalo 2012, 835; Kukkonen 2010, 515–532;
Mattila 2006b, 6; Myrsky – Malmgrén 2014, 491–493.
1372 Keskitalo 2012, 835–836. See Mattila 2006b, 6; Myrsky – Malmgrén 2014, 491–493.
1373 Keskitalo 2012, 841. See KHO 2010:12; TPA 28 §.
1374 Keskitalo 2012, 841–842. See HE 92/2004, 38; Juusela 2004, 221; Järvenoja 2003, 205–211; KHO 
2009:64; Matikkala 2004, 49; Myrsky – Malmgrén 2014, 491–493. 
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Active, independent and outside-oriented operation is required from the holding 
company operating as a parent company. At least the chief executive officer and chief 
financial officer should be moved to the management holding company. The 
management holding company should be charging management fees. In some artificial 
cases the Tax Procedure Act 28 § could be applied. What is significant from the 
viewpoint of the terminology is that it can be thought that the prohibition of the chain 
taxation  and the tax exemption of the capital gains  together constitute the 
participation exemption system in Finland. The tax exemption of capital gains on 
shares is an exception among the tax exposure of the alienation prices of shares. The 
tax treatment of dividends and capital gains has not been harmonized as it has been 
done in several other European Union countries. Tax exemption is aiming for the ease 
of reorganizations of international groups.

The tax-exempt sale of shares based on the Business Income Tax Act is related to the 
limited liability companies engaged in the business, but also business cooperatives, 
savings banks and mutual insurance companies for neutrality reasons and also 
corresponding foreign entities. Tax planning possibilities may arise in situations, in 
which a limited liability company is a shareholder in a partnership. The group may try 
to transfer such income to the partnership against of which dissolution loss could be 
deducted. However, the Tax Procedure Act 28 § may become applicable. In the future 
an option for a renewal would be to have a flow-through approach that is already 
applied in many European Union countries. That would diminish the tax planning 
related to the partnerships and increase the neutrality of the form of investment, which 
means that investments done in different legal forms of company would become equal 
with each other.

Capital gains of private equity firms are taxable. Symmetrically the acquisition cost is 
deductible.  The shares of the private equity firms are considered to be current assets as 
part of the normal business operation rather than fixed assets and their profit is based 
on the value increase. Analysis on whether a company carries out private equity 
business is done by taking into account the actual business operation and the 
wholeness of the completed investments. That approach has also been supported by the 
case law. The normal parent holding company activities should not be mixed up with 
the private equity business. However, in the case law such a holding company that 
supports routing money from an external investor to the target company is deemed a 
private equity firm. The current tax regulation regarding the subject company is not 
industry-neutral, because private quity firms have been put into an unequal position 
with the special rule regarding that industry in the Business Income Tax Act 6 § 
subsection 1 paragraph 1. In the future possibilities for renewing the regulation around 
the private equity as a subject company should be evaluated.

The first requirement regarding the target of the alienation is related to the asset type. 
Only shares of a limited liability company are applicable for a tax-exempt alienation. 
Finland is not having derivatives in the scope of the tax exemption. Denmark, Norway 
and Sweden have extended the scope of the tax exemption to derivatives in order to 
avoid tax planning related to allocating non-deductible acquisition costs to deductible 
acquisition costs of derivatives. Therefore in Finland it could also be re-evaluated the 
tax treatment of derivatives from the capital gains taxation point of view. In addition, 
tax exemption could be applied only for example to non-listed shares, and no 
requirement for ownership time and share would be needed for those shares except for 
the share investments done into non- tax treaty countries. The limitation regarding the 
real estate and housing companies could be re-evaluated too, because the tax avoidance 
situations can be interrupted with the Tax Procedure Act 28 §. The limitation rule is not 



220

only an exception in the regulations regarding the participation exemption in the 
Business Income Tax Act, but also in the Nordic scope, because in the Nordic countries 
real estate companies have not been scoped out from the regulations on the 
participation exemption.

The second requirement for the object of the alienation is that the alienated shares 
belong to the business source of income. If that does not take place, the shares are not 
in the scope of the Business Income Tax Act and could not be evaluated in the scope of 
tax exemption regulations of the Business Income Tax Act. In principle the operational 
nature is decided based on the original purpose of use, but the change in the nature is 
also compared to the nature at the time of alienation. There needs to be a direct or 
indirect interface to the business. It is possible that the source of income changes if the 
business relationship has been broken down at least five years ago. The time of five 
years has been justified with the viewpoint that shares will not anymore be returned to 
the business source of income in the alienation. That interpretation has been supported 
by the case law. In order to have a chance to be considered being in the scope of tax 
exemption, the holding company should carry out active owner control in the target 
company, deliver group-level services to the target company and to position itself to a 
parent holding company position even though there would also be other owners in the 
target company. The case law also indicates that shares do not belong to the business, 
because the nature of the holding company as an investment holding company with 
minority ownerships and without an adequate business relationship. Interpretative 
situations may also arise after a reorganization, after which it may happen that the 
operational relationship between the subject and object company does not exist 
anymore. The application of the Tax Procedure Act 28 § would be more natural for 
evaluating the tax-exempt alienations of shares in reorganizations than the Business 
Income Tax Act 52 h §, which is not applicable for evaluating those as such. A renewal 
could be considered regarding removing the division to the sources of income or 
allowing loss carryforward between different sources of income. Removing the sources 
of income could ease the group contribution system.

After the evaluation regarding the source of income has been done based on the 
Business Income Tax Act 53 §, the next step is to evaluate whether the shares belong to 
the asset type of fixed assets based on the Business Income Tax Act 12 §. Only the fixed 
asset shares are in the scope of the tax exemption. Shares belong to the fixed assets for 
example when the purpose of owning them is to increase or otherwise enhance the sale 
of the products or to secure or ease in acquiring the production factors needed by the 
business, and the owned shares therefore are related to the business of the owner. The 
requirement for the tax exemption is that the taxpayer has owned for at least one year 
period that ended not more than one year before the alienation at least ten percent 
share of the share capital of the alienated company and the alienated shares are 
included into the shares owned in this way. The ownership time requirement has been 
set out for preventing quick and aggressive tax planning activities. The limit for the 
ownership time is one year in quite many countries (for example Sweden and Great 
Britain). In Denmark the limit for the ownership time was three years before the year 
2010 after which the ownership time requirement was removed. In order to attain the 
tax exemption, the target company should be a domestic or such a company domiciled 
in the European Union that is meant with the Article 2 of the Parent-Subsidiary 
Directive, or the company's state of residence and Finland have such a tax treaty in 
force for avoiding double taxation, which applies to the dividend distributed by the 
company.
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Based on the separate regulation in the Business Income Tax Act 6 b § subsection 3, the 
certain items are returned to the income if tax-exempt capital gains arise when 
disposing of the shares, which means that the earlier deducted items are returned to the 
income in the alienation transaction. The regulation is deemed necessary to avoid a 
double benefit arisen to the taxpayer because of the tax exemption regulations. Capital 
losses and final losses of the fixed asset shares are deductible for other companies than 
those in the scope of the tax exemption of the alienation prices as defined in the 
Business Income Tax Act 6 § subsection 1 paragraph 1 . For the alienation prices of the 
fixed asset shares the main principle is that because of the tax exemption of the 
alienation prices, the acquisition costs of these shares are not deductible. This meets 
the symmetry principle of taxation. There are limitations and exceptions to this rule 
based on the Business Income Tax Act 6 b § subsections 4–6, and therefore at the same 
time they create deviations from the symmetry of the main principle. An interesting 
feature here is that in Sweden the capital gains and losses both on Swedish and foreign 
shares are treated symmetrically in taxation, whereas in Finland the capital losses of 
such a company with which there is not a tax treaty are not accepted being deducted. 
This practice may be good to be further investigated in the future.

As a consequence of the participation exemption, write-offs of shares are not 
deductible. The deductibility of permanent losses as well as the tax treatment of the 
dissolution gains and losses are tied up with the participation exemption. In addition, 
losses and write-offs of other receivables than trade receivables, group aid given and 
other corresponding costs given to improve the financial position of the limited liability 
company and given without a compensation are not deductible. As a final summary, it 
can be seen that holding companies, partnerships and private equity firms cause most 
of the interpretative situations regarding the subject company requirements. Regarding 
the object companies, most discussions have arisen around the operational relationship 
between the subject and object company, which would be indicating the nature of the 
business source of income.
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9 FUTURE ALTERNATIVES FOR TAXATION OF 
CORPORATE CAPITAL GAINS

9.1 Introduction to this chapter

This chapter has two targets. First, it summarizes and further discusses the topics 
analyzed earlier in this study. Second, it compares the corporate capital gains taxation 
models of individual Nordic countries and EU member states. Based on that 
comparison valuable features for a future corporate capital gains taxation model are 
identified and justified. A future corporate capital gains taxation model is also justified 
from the EU taxation point of view. Therefore, the harmonization discussion with 
different options is also analyzed. There are three approaches that can be considered 
from the international approach: tax harmonization or equalization, tax competition 
and tax coordination. Tax coordination permits tax diversity to the extent it does not 
interfere with working of the internal market. The impact of the future changes in 
corporate taxation should be considered thoroughly. The changes in the gross domestic 
product as well as the changes in the Finnish corporate taxation change have been the 
most significant factors in explaining the change in the accumulation of the income 
taxes.1375 The basis of the corporate capital gains taxation is discussed first. This 
discussion focuses on the key concepts such as capital, theories of income and features 
of a good taxation system. Thereafter, the corporate capital gains taxation models of 
individual Nordic countries and EU member states are discussed. As explained earlier 
in this study, the corporate capital gains taxation models of Nordic countries and 
European Union countries are analyzed based on the taxation regulations of the year 
2014. In addition, the latest information about the possible corporate capital gains 
taxation renewals for January 1 2015 are shortly discussed for those countries, which 
have reforms being enacted. However, all the comparison tables and comparison 
discussions are done based on the corporate taxation models valid in 2014. The aim of 
this international discussion is to identify the common and unique features as well as 
such features that could be utilized in a possible new corporate capital gains taxation 
model. After the Nordics and EU, the corporate capital gains taxation in the EU and 
OECD is discussed. The viewpoint is in an individual member state, because the 
analysis aims for understanding on the impact of the EU and OECD tax regulations on 
individual countries. Also such features are highlighted that could be further 
investigated or tried to be followed more accurately in individual countries. In addition, 
the different roles of the EU and OECD to individual countries are illustrated. After the 
international part, the current model of taxing corporate capital gains in Finland is 
discussed. Thereafter, different models for taxing corporate capital gains are analyzed. 
The models are not self-created, instead, they are based on the existing discussion on 
the corporate capital gains taxation and on the knowledge of the existing implemented 
and live corporate capital gains taxation models. Finally, a proposal is made on a future 
corporate capital gains taxation model.

9.2 Significance of the corporate capital gains taxation

Capital is one of the production factors in addition to land and labor. Government 
bodies and cross-border bodies, such as EU, play a significant role in affecting the 
amount of innovation in technology and societies with their decisions having an 
implication to the allocation of capital and other production factors. The whole society 

1375 Abraham – Stuyck – Vanistendael 1999, 67; Kurjenoja 1999, 2.
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is dependent on the capital of the companies, because it has an effect on the quality of 
the services and products in the market. On the other hand, the productivity of capital 
is dependent on technology: productivity of capital increases as a result of the 
technological progress. Capital flows play a significant role in the development of the 
strategy of the developing countries. Investment into physical capital is a prerequisite 
for the economic growth. Companies can calculate key indicators based on capital to 
indicate the company’s ability to generate revenue such as capital employed. 

This means that the subject of this study positions itself into a very important subject 
area in the sense of the economic growth of the society. Corporate capital gains taxation 
is one factor affecting the localization and movement of capital. Thus, corporate capital 
gains taxation plays a role in the beginning of a chain of different things that are needed 
to allow the growth in the society. An interesting viewpoint would be to further study 
that how those different factors play together: what is the effect of the different factors 
and what is the size of the impact of each factor. At least what can be understood 
regarding the effect of the corporate capital gains taxation is that it works as one of the 
triggers for the economic growth since it affects the movability of capital and the 
baseline of the quality of services and products. To emphasize more the economic 
growth in the future, it would be valuable to investigate how and by which means the 
technology can boost the productivity of capital and through that again the economic 
growth. In the future more focus would be needed most probably to keep the 
momentum in the technological innovations, which would also be boosting the 
productivity of capital. As shortly discussed in this study, companies can also use key 
performance indicators related to capital. It would be valuable to investigate more the 
relationship between the business performance management systems of companies 
from the perspective of the relationship between the key performance indicators used 
for controlling and guiding the business, actions taken based on the key performance 
indicators and the significance of the company in question in the state and its economy.

Different theories of income have formulated the basis for corporate income taxation 
and thus also for the corporate capital gains taxation over the years. It depends on the 
definition of income and the tax regime of capital gains, whether the definition of 
capital gains is needed in the tax law. If all the capital gains are taxed as normal 
business income, in theory no special rules need to be defined in the tax law. Capital 
gain arises because of the value increases, and it can either exist in an unrealized or 
realized form. Capital gains are calculated as a difference between the consideration 
received and the cost of the asset, and therefore the capital gain describes the change in 
value between the end and beginning of the period under consideration. The discussion 
on whether to tax only realized or also unrealized capital gains have been colorful. Even 
though majority of the countries are currently applying accrual taxation (taxing only 
realized capital gains), they have noticed the weaknesses of that because they have 
implemented special rules for special situations. The biggest worry related to using 
capital gains taxation on the unrealized gains is that companies would not have money 
to pay taxes when gains have not yet been realized, and that that taxing methodology 
will increase significantly administrative work.

From entrepreneurship viewpoint, it is important that companies can easily liquidate 
the capital assets they hold. Therefore, it is important that they do not lose too much 
money for paying taxes on capital gains. In case the neighborhood country has a tax 
rule that is not requiring for paying as much tax on the alienation as the home country 
of the current company, the entrepreneur may consider situating the next company to 
that neighborhood country. Therefore, it would be valuable that the corporate capital 
gains taxation system is simple, which makes it easier to work with for entrepreneurs, 
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and also neutral, which do not lead an entrepreneur to select the domicile of the 
company based on the corporate capital gains taxation. The field of taxation of 
corporate capital gains is challenging, because not only interpreting the existing tax law
is enough. There are several economic policy, financial and accounting considerations 
that are related to the area of corporate capital gains taxation. Also the different 
features of good tax system are not always possible perfectly to be reached, and 
different features can compete with each other. Therefore, this not only makes the 
future changes of corporate capital gains taxation challenging but also requires 
multidiscipline skills from the specialists working with the corporate capital gains 
taxation cases. Tax policy discussions should be carried in a wide forum, in which there 
are specialists for several economic areas. Decisions should not only cover the taxation 
point of view – rather the whole economic viewpoint. For example, there has been a lot 
of discussion in the capital gains taxation area about the lock-in effect and inflation 
regarding capital gains taxation. The current economic and taxation discussions should 
always have a spread viewpoint from the whole economic impact point of view.

9.3 Corporate capital gains taxation in the Nordics and EU member 
states

The aim of this chapter is to summarize the corporate capital gains taxation systems of 
the Nordic countries except Finland and EU member states. In addition, the purpose is 
to identify the similarities and differences between the systems and also to identify such 
features that could be worth considering to be used in other countries too or 
investigated more thoroughly. One purpose is also to discuss the possible future 
renewal considerations of these taxation systems. In addition to give a full picture of 
the corporate capital gains taxation in the Nordic and European Union countries, the 
special value of this chapter is that later in the discussion of the Finnish corporate 
capital gains taxation system, the discussion can be spread over to include comparative 
analysis compared to other Nordic and EU countries. 

The contents of this chapter will be in line with the earlier chapters of this study. 
Therefore, the corporate capital gains taxation of individual Nordic countries are 
discussed first. Discussion includes comparisons to the other countries and analysis of
the possible future renewal discussions. Thereafter, the corporate capital gains taxation 
of individual EU member states are discussed. Regarding the corporate capital gains 
taxation of the EU member states, the focus of the study has been on Estonia, Germany, 
Netherlands and United Kingdom. The reason for selecting these countries was the aim 
to get a wide spectrum of different aspects: a recent renewal in the corporate capital 
gains taxation system, unique features of the current corporate taxation system or the 
significance of the economic position of the country in the EU. Also the remaining EU 
countries were, however, in the scope of this study, but they were not examined as 
thoroughly as the focus countries. By examining all the EU countries the purpose is to 
find out the taxation systems used in a summary level in the European Union member 
states. 

In the corporate capital gains taxation of Denmark, Iceland, Norway and Sweden the 
biggest difference between those countries is the corporate tax rate applied to the 
capital gains. Iceland has the lowest corporate tax rate with the rate of 20 percent, 
whereas Norway has the highest rate with the rate of 27 percent. Denmark, Iceland, 
Norway and Sweden all treat capital gains as ordinary income in taxation. All those 
countries have defined gains on sale of shares tax-exempt. In addition, Denmark has 
defined this in more detail to be focused on the sale of subsidiary shares and group 
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shares, and Sweden to the sale of business-related shares. In the long term, it would be 
good for the cooperation and business activity between Nordic countries to align the 
corporate tax rates with each other. If there are significant differences between the 
corporate tax rates between the Nordic countries, it makes it more challenging for an 
entrepreneur to move its business activities from its home country to another Nordic 
country. Even if the entrepreneur would otherwise see new business opportunities in 
another Nordic country, it may only decide to stay in its home country in case the 
corporate tax rate is lower. 

In Denmark, corporate tax is imposed on a company’s profits, which consist of 
business/trading income, passive income and capital gains. Normal business expenses 
may be deducted when calculating taxable income. In Denmark all business enterprises 
are covered by the Danish Financial Statements Act (DFSA). Danish accounting 
regulations are aligned with international accounting standards, such as US GAAP, IAS 
and IFRS. In Denmark, capital gains are normally included in taxable income and are 
subject to the corporate tax rate of 24.5 percent. However, gains derived from 
subsidiary shares or group shares generally are tax-exempt and corresponding losses 
are non-deductible. The concept of the group share is an interesting feature in the 
scope of tax exemption, because other Nordic countries are not using that in the 
definition of the scope of the tax exemption. Group shares are those where the 
shareholder and the payer company are subject to mandatory Danish tax consolidation 
or voluntary Danish international tax consolidation or qualify for voluntary Danish 
international tax consolidation but have not elected such consolidated taxation1376.
Therefore, it can be concluded that other Nordic countries do not have a corresponding 
system for group companies of using a tax consolidation. The definition of a group 
generally corresponds with the definition of a group for accounting purposes, and the 
tax-consolidated income is equal to the sum of the taxable income of each individual 
Danish company and branch that are a member of the consolidated group1377.

Losses normally can be carried forward without limit. The carryback of losses is not 
allowed. Depreciation is calculated on a pooled basis, which means that all assets in one 
category are valued together. Capital gain is taxed annually on a mark-to-market basis. 
For shares not traded on a regulated market, however, the taxpayer may opt for 
taxation on a realization basis. Foreign shareholders are not subject to the Danish 
capital gains tax on shares in Danish companies. Using mark-to-market basis is a 
special feature in Danish corporate capital gains taxation compared to other Nordic 
countries. The mark-to-market principle follows the fair valuation, which means that 
the asset values and value changes are based on the market prices and prices concluded 
by two independent business partners (at arm’s length)1378. Based on the mark-to-
market principle both the realized and unrealized capital gains and losses are taxed. 
Therefore the mark-to-market principle follows the principle of the corporate taxation 
overall, because ordinary income and expenses become taxable within the accounting 
period in which the items are recognized and thus when they economically arise.1379

Taxation of the capital gains on the liquidation of a company varies depending on 
whether the shares can be characterized as group shares, subsidiary shares or portfolio 
shares. Starting from the year 2010 an additional requirement was set with an 
ownership share requirement of 10 percent. At the same time of setting this ownership 
share requirement, the ownership time period requirement of 36 months was ended. 

1376 Deloitte 2014.
1377 PwC 2014. 
1378 Laukkanen 2007, 91. See Collier 1995, 594; IFRS 13.
1379 Hasen 2004, 404; Laukkanen 2007, 104.



226

For a taxpayer with limited tax liability, capital gains are tax-exempt regardless of 
ownership time, ownership share or taxation position. The taxpayer is subject to the 
limited tax liability, if the taxpayer does not reside in Denmark but must declare the 
income in Denmark1380. Participation exemption is applied regardless of the quotation 
or domicile of the object company. Subscription rights are equated with shares. Capital 
gains on disposals of shares are exempt unless the shareholding is less than 10 percent. 
Subsidiary shares are shares where the shareholder owns directly at least 10 percent of 
the nominal share capital of the company and where the company is Danish, or the 
company is foreign and the EU Parent-Subsidiary Directive applies or the subsidiary is 
resident in a country that has concluded a tax treaty with Denmark. Group shares are 
those shares where the shareholder and the payer company are subject to mandatory 
Danish tax consolidation, voluntary Danish international tax consolidation or qualify 
for voluntary Danish international tax consolidation but have not elected such. For 
group shares, there is the 50 percent voting power requirement. This voting power 
requirement is also unique feature among the corporate capital gains taxation systems 
in the Nordic countries, but it is a natural consequence related to the tax exemption 
requirement related to group shares. Portfolio shares are shares that do not qualify as 
subsidiary shares or group shares. From the income year 2010 losses on shares can 
only be set off against the gain on other shares if the shares are qualified as portfolio 
shares. The above rules for subsidiary, group and portfolio shares apply both for listed 
and unlisted shares. The Danish corporate capital gains tax exemption system is based 
on a general international approach that an ownership share of 10 percent or more is 
classified as a direct investment, whereas minor investment is considered as a portfolio 
investment. It can be thought that tax exemption of the direct investments has been set 
up to ease the international corporate acquisitions and therefore to boost the 
corporations to find the focus business areas in selling and buying controlling interests. 
Capital gains received from a direct investment are tax-exempt regardless of the 
ownership time, whereas gains received from a portfolio investment are taxable. 
Sweden’s focus in setting up the limit of 10 percent is more, however, in defining the 
business-related share. Sweden is justifying that minor shares of ownership are not 
business-related. Denmark, in addition to setting up the limit of 10 percent, is also 
focusing on describing the different types of shares: subsidiary, group and portfolio 
shares.  

Danish corporate taxation rules also include rules that try to diminish tax avoidance in 
such situations that are aiming for tax exemption only because of tax exemption. These 
rules apply to structures utilizing holding company structures, in which a Danish 
company either as a direct or indirect owner would not otherwise receive participation 
exemption. If these conditions are met, the shareholders of the holding company are 
considered to directly own the shares of the object company. Therefore tax exemption 
will be blocked because the shares of the object company are considered as portfolio 
shares in the taxation of the shareholders of the holding company. The taxation change 
of the year 2010 however generally brought a tax benefit to a Danish company that is 
owning subsidiaries or associated companies because of the removed ownership time 
regulations. This is offering wider possibilities for corporate restructurings. Even 
though Denmark has paid attention to tax avoidance issues, it has not set up special 
rules for shell companies as Sweden has done. Denmark’s special regulations on 
holding company structures try to avoid a situation, in which an indirect owner would 
benefit whereas Sweden’s shell company regulations has the main focus on the type of 
the object company. This means that Sweden’s corporate capital gains taxation 
approaches tax avoidance from the object company point of view, whereas Denmark’s 

1380 SKAT 2014.
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corporate capital gains taxation approaches that from the subject company point of 
view. However, the Danish approach to the holding company structures corresponds to 
the principle of the flow-through approach applied for trading companies in Sweden. 
The end result of these both is that the upper-most owner is considered to be subject to 
tax instead of the company in the middle of the ownership chain.

Taxable income in Iceland includes all business income, as well as capital gains and 
interest. Deductions are allowable if certain conditions are met. Net operating losses 
may be carried forward for 10 years, and the carryback of losses is not permitted. 
Companies resident in Iceland are taxed on their worldwide income. Non-resident 
companies are taxed only on the income earned in Iceland. Accounting principles of the 
financial statements are IFRS/IAS. The corporate income tax rate is a flat rate of 20 
percent. No tax is levied on the gains from the corporate sale of shares in companies. 
This tax exemption took place in the year 2008. Tax exemption is applicable regardless 
of the size of the ownership share and ownership time. This is the most unique feature 
in the Icelandic corporate capital gains taxation compared to Denmark, because based 
on this it can be concluded that Iceland does not pay much attention to whether the 
alienated ownership share has been a direct investment or a portfolio investment. Tax 
exemption is applicable to investment and trading shares. In practice tax exemption 
realizes by deducting the capital gain from the taxable income. Tax exemption applies 
to domestic and foreign share ownerships. Limited liability companies, privately owned 
companies, limited partnership companies, reciprocal inter-insurance companies, 
cooperative societies, other cooperatives and cooperative chains can deduct capital 
gains, incurred by the sale of shares, from their income. The same applies to capital 
gains that corporations of similar company structures, with limited tax liability in 
Iceland, domiciled in another European Economic Area member country, in the EU or 
in the Faroe Islands, have incurred by selling shares. The above is valid regardless of 
whether the capital gain is incurred by selling shares in companies registered in Iceland 
or abroad, as long as the seller can show that the capital gain of the non-resident 
company has been subject to similar taxation as it would have been in Iceland and that 
the tax percentage is not lower than the tax percentage in any member state of the 
OECD, EEA or EFTA. Iceland and Denmark are having the simplest rules among the 
Nordic countries regarding the tax exemption of the capital gains on the alienation of 
the object company abroad. Iceland is basing the rule on the similarity of corporate 
capital gains taxation, whereas Denmark is basing that on the definition of a subsidiary 
share. Sweden is linking into this rule the definition of business-related share and the 
ownership share in percentages. Sweden is utilizing the EU as a limiting geographical 
factor, whereas Norway is using the EEA. Iceland does not specify the limitations 
regarding the geographical regions. In the Danish corporate capital gains taxation the 
object company needs to locate in an EU country or in a country, with which Denmark 
is having a tax treaty. 

Norwegian taxable income is based on worldwide income (unless income is exempt 
under a specific tax treaty). Non-residents are taxed on Norwegian-source income, and 
branches are taxed similarly to the Norwegian limited companies but only on 
Norwegian-source income. Accounting principles of the financial statements are 
Norwegian GAAP and IFRS. Statutory accounts have to be prepared annually. The 
general rules for the timing of income and expenditure for tax purposes are no longer 
based on the accounting rules as from 2005. Taxable income is recognized when it is 
earned and expenditure when it is incurred, according to the realization principle. 
Norwegian tax system has both a tax on net income after deduction of expenses, and 
taxes on certain gross income (without or with limited deductions for expenses). Net 
tax is calculated by a proportional (flat) tax rate. There is no separate capital gains tax. 
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Capital gains are treated as ordinary income. Thus, these basic corporate income 
taxation regulations correspond to those of Denmark and Iceland.

The capital gains received by a Norwegian company from a divestment of a company 
domiciled in Norway or in the European Economic Area are tax-exempt income. 
Capital gains derived by Norwegian limited companies on the disposal of shares in 
other Norwegian (or European Economic Area resident) limited companies are exempt 
from taxation. The current corporate capital gains tax rate is 27 percent. In the years 
2008–2011 the corporate capital gains were tax-exempt up to 97 percent of the capital 
gain amount. The remaining 3 percent of the capital gain amount was taxed with the 
corporate tax rate. No other Nordic country was having this kind of a percentage rule as 
Norway. Other Nordic countries have been simply defining some items to be tax-
exempt or not, but they have not been having a percentage regulation for the tax-
exempt items. It can be thought that the gain of 3 percent could have been gained from 
an alternative investment in the market and must therefore be taxed. 

Corporate capital gains tax exemption is applied when certain provisions for the subject 
company are met. Tax exemption applies to companies that are independent taxpayers. 
This means that the method is applicable to limited companies, public limited 
companies, savings banks and other self-owned finance companies, mutual insurance 
companies, cooperatives, mutual funds, publicly owned companies and some other 
taxpayers. To apply corporate capital gains tax exemption, also the object of the 
alienation needs to fulfill certain conditions, and there exist three different provisions 
for the gain and loss. First, the gain or loss can arise on a disposal or withdrawal of 
stake in a company that is meeting the similar provisions as stated above for the subject 
company or being another equivalent company. Second, the gain or loss can arise on a
disposal or withdrawal of interest in a general partnership, limited partnership, 
internal company jointly owned or shipping company. Third, the gain or loss can arise 
on a disposal or withdrawal of financial instrument with a stake in the company as an 
underlying object (a hedged item). For gains realized on the disposal of shares in an 
object company in a low-tax jurisdiction1381 within the European Economic Area, the 
exemption applies only if real business activities are conducted in that jurisdiction. 
Participation exemption is also applied to the capital gains realized in holding company 
structures, if the conditions on occurrence of business activities are met. Capital gains 
realized by Norwegian limited companies from shares in object companies resident in 
non- European Economic Area countries are exempt from taxation if at least 10 percent 
of the shares have been held for at least 2 years and the foreign company is not 
domiciled in a low-tax jurisdiction. This is an interesting feature compared to 
Denmark, because Denmark applies the tax exemption if the ownership share 
requirement of 10 percent is met regardless of whether the object company is resident 
in Denmark or abroad. Therefore, it seems that Norway wants to ensure that tax 
exemption is only applied to direct investments, when the disposals is related to an 
offshore investment. In addition, Denmark does not comply an ownership time 
requirement at all, whereas Norway is having that only for object companies resident in 
non- European Economic Area countries.

There are a few exceptions to the exemption method in Norway. First, the taxpayer 
does not need pay tax on gains arising on an involuntary disposal. The taxpayer may 
instead require conditional tax exemption. The tax exemption is conditional if the 

1381 Based on Institute of Directors 2009, page 2, a low-tax jurisdiction is either a sovereign state or a 
dependency, which has a constitutional settlement that allows it to create its own tax laws. In either case, it 
has a perfect right to set low tax rates, including zero rates, and to devise its own rules for calculating any 
profits or other amounts that are taxed.
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taxpayer acquires a new property object within a certain time limit. The right to require 
conditional tax exemption applies also to business assets, apart from the balance assets 
on the consolidated balances, commodities and other assets. Denmark does not have 
this kind of an exception for involuntary disposals. Second, the exemption method does 
not apply to income on assets in companies in low-tax countries outside the EEA. This 
exception means that the gains on such shares are taxable and losses deductible. The 
Norwegian Ministry will issue regulations with the list of countries that are considered 
low-tax countries, and the list of countries that should not be classified as a low-tax 
countries. This condition is in line with the general rule of the subject and object 
companies in the Norwegian tax exemption. That is, the object company should meet 
the similar provisions as the subject company or being another equivalent company. 
Denmark does not have this kind of a special condition for low-tax countries outside 
the EEA. Third, tax exemption method is not applied for share income (dividends and 
capital gains) from portfolio investments outside the EEA. In such cases, the loss is 
deductible. An investment is defined as portfolio investment when the ownership is less 
than 10 percent of capital and votes in the company. The share interest should be 
measured over a period of two years. If the ownership interest has been at least 10 
percent throughout the two-year period, the tax exemption also include shares that 
have been held less than two years. In summary, the Norwegian corporate capital gains 
taxation system has similar features as the Danish system. But overall it seems that the 
Norwegian system is more complex with the scope of application of the tax exemption 
provisions and with the exceptions related to the scope of application of the tax 
exemption regulations.

In Sweden, taxable income is calculated according to the generally accepted 
international accounting standards. Starting from the year 2013, the corporate income 
tax rate has been 22 percent. A Swedish company is generally taxed on its worldwide 
income. Losses in a company can be carried forward indefinitely and deducted from the 
taxable profit. The assessment year is the calendar year following the applicable 
financial year. A permission from the tax authorities is needed to change from a 
calendar year to a split financial year. With capital gain and loss it is meant a gain and 
loss received from the alienation of capital assets. A branch’s taxable capital gains are 
calculated on the same basis as for Swedish resident companies. Capital gains on 
portfolio shares and other non-business-related shares are taxed on the difference 
between the consideration received less the tax basis of the shares at the normal 
corporate rate. This feature is similar to that of Denmark, of which the corporate capital 
gains tax exemption also excludes portfolio shares. No indexation allowance is granted. 
An acquisition in Sweden is more often a share purchase rather than a purchase of the 
company’s assets, because capital gains on the sale of shares may be tax-exempt. Under 
certain conditions, tax-neutral mergers are available in Sweden. In a situation in which 
these conditions are met, a so-called qualifying merger is achieved. This means that 
assets and liabilities together with all related rights and obligations are transferred 
from the transferring company to the receiving company and recorded in the books of 
the receiving company at the same taxable values as in the transferring company. Thus, 
no gains are recognized on the assets transferred. This complies with the continuity 
principle of the Merger Directive as discussed in the chapters related to the EU taxation 
in this study.

Sweden is among the most favorable jurisdictions of Europe for holding companies due 
to tax exemption on capital gains. The change of the tax exemption of Swedish 
corporate taxation took place on June 30 2003. Capital gains derived from the sale of 
shares in a resident company are tax-exempt provided the shareholding is business-
related. Shares in EU resident companies (including shares held as inventory) also are 
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considered business-related, provided the holding represents at least 10 percent of the 
capital and other criteria are fulfilled. All non-quoted shares in certain domestic 
companies (that is, Swedish limited companies) or corresponding foreign companies 
are considered to be business-related. Quoted shares that constitute fixed business 
assets are considered to be business-related if the holding amounts to at least 10 
percent of the company's voting rights or is considered necessary for conducting the 
business of the shareholding company. In addition, quoted shares must be held for at 
least 1 year. No other Nordic country has as detailed provisions regarding the quotation 
and domicile combined with the ownership time and share. For example in Denmark, 
the corporate capital gains tax exemption is applied regardless of quotation and 
domicile. What comes to the ownership time provision, only Norway uses that in 
addition to Sweden. There is a difference in the area of application of the ownership 
time requirement. Norway applies the ownership time requirements depending on the 
geographical area, whereas Sweden applies that depending on whether the alienated 
shares have been quoted or not. Therefore, there can be possibilities for harmonizing 
the concept of a direct investment in the Nordic countries, and therefore the scope of 
the tax exemption in the corporate capital gains taxation as well.

The participation exemption, in certain cases, may be extended to capital gains derived 
from the sale of shares in a non-resident company. As from January 1 2010, the 
exemption also exists for partnerships or holdings in partnerships. Special rules apply 
to investment companies. Capital gains/losses on disposal of interest in domestic and 
foreign tax-transparent partnerships resident in a country of the European Economic 
Area should normally be tax-exempt/non-deductible. The new rules are designed to 
prevent tax avoidance by using the right to deduct losses on the partnership interests. 
Also Norway has defined the partnerships to be in the scope of the tax exemption as the 
object companies. The reasoning behind including that company type into the object 
company requirements is important from the economics point of view, because too 
much attention is not paid to tax avoidance issues. The owner company of the business-
related interest of a limited liability company or an economic association must fulfill 
certain conditions for a company type in order to consider the owned business-related 
shares or business-related share-based ownership rights (object) as tax-exempt. 

Tax exemption is only applicable to a business-related share that belongs to capital 
assets. This share must fulfill one of the certain conditions.

The share is not listed on the market. This is opposite regulation compared to 
Denmark, where the shares of the object company can be tax-exempt 
regardless of whether the shares have been quoted or not.

The total number of votes for all the shares of the owner company in the 
owned company stands for ten percent or more of the total number of votes 
for all the shares in the company. This provision differs from that of the 
Denmark, Iceland and Norway. Denmark and Iceland do have an ownership 
share requirement at all, whereas Norway applies that only for object 
companies in non-resident companies in the European Economic Area 
countries.

The holding of the share is conditioned by a business carried on by the owner 
company or by a company with regard to ownership rights or organizational 
conditions can be considered to be that close. There are minor differences in 
the provisions for the object company regarding the company type between 
the Nordic countries. The focus of that regulation varies from exact list of 
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company types to the provision of the business relationship between the 
owner and the share owned. However, it seems that all the Nordic countries 
therefore aim for the same provision of the business relationship between the 
owner and the object company.

Owning an unlisted share means higher risk than owning a share in a listed company. 
This is also justifying that unlisted shares can be considered business-related regardless 
of the share of vote that those ownership rights generate in the company owned. This is 
a unique consideration compared to other Nordic countries. A business-related share 
means a share in a corporation or an incorporated association. Income tax law is not 
prescribing that this share should be in a Swedish corporation or an incorporated 
association. The terms and expressions used include also the corresponding foreign 
phenomena if not specified or the context does not indicate that only Swedish 
phenomena are referred to. Therefore also the shares in the corresponding foreign 
corporations or incorporated associations are in the scope of tax exemption of 
business-related shares. A foreign phenomenon can be considered to correspond a 
Swedish one, if consistencies can be deemed significant enough. A capital gain shall not 
be included in taxable amount in cases other than those specified in Income tax law 
chapter 25a 9 § for shell companies. The capital gain on a listed share is tax-exempt, if 
the share over a continuous period of one year immediately prior to the sale has been 
business-related for the vendor. If a share-based ownership right is listed, the capital 
gains tax is levied only if an ownership right is held for a continuous period of one year 
immediately prior to the sale or if the shares on which the ownership right is based 
have been acquired at least one year before the sale. This feature is similar to that 
applied in the corporate capital gains taxation in Denmark, because in the Danish 
corporate capital gains taxation subscription rights are equated with shares.

Capital gains received by a company domiciled in Sweden on business-related shares 
arising from an alienation of a trading company located in the European Economic 
Area are tax-exempt. In addition, capital gains of trading companies domiciled in 
Sweden are tax-exempt in such cases, in which tax exemption is applied in the owner’s 
taxation. Correspondingly capital losses are non-deductible. Excluding trading 
companies from tax exemption led into situations, in which trading companies had 
been utilized in receiving tax benefits to partners. The change regarding the trading 
companies implemented in the beginning of the year 2010 was analyzed to be more 
focused on fiscal aspects and limiting more tax planning possibilities and therefore 
being more negative than the change that took place in 2003 for business-related 
shares, which was seen to offer better possibilities to receive tax-exempt capital gains 
based on those shares. An adjusted acquisition price is used for a share of a trading 
company. The acquisition price is composed of the partner’s contribution to the 
company added by the partner’s share of the taxable surplus of the company and 
deducted by the partner’s withdrawals from the company and the share of the 
deductible deficit of the company. The role of the adjusted acquisition price has 
however decreased with the taxation change of the year 2010 regarding trading 
companies, because in most of the situations capital gains of shares are tax-exempt and 
correspondingly capital losses non-deductible. No other Nordic country is having these 
kinds of special rules for trading companies and acquisition price for the share of a 
trading company. Therefore, it can be concluded that Sweden has been thinking a little 
more thoroughly than the other Nordic countries that whether the alienated share is 
business-related or not and included that into the related corporate tax regulation. 
However, Iceland has generally defined that trading shares are not in the scope of the 
tax exemption, and therefore in that sense there is the similarity in this regulation 
between Iceland and Sweden.
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Shell companies are treated exceptionally in capital gains taxation in Sweden in order 
to avoid gaining baseless benefits with tax planning and to avoid situations of misuse. 
Tax exemption rules are not applied to shell companies, which means that the selling 
price is fully taxable for those companies. Also other securities than the shares of the 
business-related companies are liquid assets based on the shell company regulations. 
The regulation is based on the willingness to intervene in trading of shell companies by 
legal persons. If a company sells such business-related shares that are related to a 
company deemed a shell company, the selling price is fully included into taxable 
income. The regulation is not however applied if minimum half of the shares of the 
alienated company are quoted. Also an alienation of the share capital of a dormant 
company has been seen to be tax-exempt, when it has been related to an intra-group 
restructuring. The regulations related to the scope of the tax exemption related to 
dormant and shell companies indicate that attention has been paid to whether the 
alienated share is business-related. Therefore it seems that Sweden has been 
considering the business relationship from more viewpoints than other Nordic 
countries. Based on the shell company regulation a company owning also significant 
business assets can be classified as a shell company even though it should not be 
considered as a shell company when taking into consideration the purpose of the 
regulation. Shell company taxation under Income tax law chapter 25a 9 or 9 a § should 
not take place if any share or share-based ownership right in the divested business is 
quoted, an ownership right deemed to be disposed of under the terms of liquidation in 
Income tax law chapter 44 7 § or bankruptcy in Income tax law chapter 44 8 §, or a 
Swedish trading company or a legal person taxed abroad who belongs to a country 
within the European Economic Area dissolves. Shell company taxation under Income 
tax law chapter 25a 9 or 9 a § should not take place if the company to which the 
divested ownership rights pertain to or, in the case of a Swedish trading company, the 
seller takes up its surplus or deficit in such a shell company statement referred to in the 
chapter 27 of tax procedure law (2011:1244), a separate financial statements underlying 
the income calculation under the previously stated case, or if a security exists because 
of the Tax Agency under Chapter 58 of tax procedure law has decided that such should 
be. With liquid assets in the Income tax law chapter 25a regarding shell companies are 
referred to cash, securities and similar assets, except for the assets referred to in 
Income tax law chapter 25a 15 §. There are also regulations for the situations, in which 
the trading company or a company close to it is listed or a natural person. There are 
also special regulations for businesses with mutual interest cases in which capital losses 
cannot be deducted. With these regulations Sweden is also aiming for excluding the 
non-business-related shares from the scope of the tax exemption.

As a final comment in the corporate capital gains taxation in the Nordics, the corporate 
capital gains taxation regimes of Nordic countries have had a common feature of 
lowering the corporate income tax rate to follow the international corporate income 
taxation trend of the last years. The common feature is also that all Nordic countries 
are using a flat proportional tax rate to tax corporate capital gains. All countries have 
clearly defined the requirements for the subject and object companies for the tax 
exemption cases. Tax exemption of capital gains taxation is applied to shares in all four 
countries. There are minor deviations and differences in focus areas in definitions of 
the object companies. The biggest difference between Sweden and Norway is that 
Sweden has paid attention to tax avoidance by creating special taxation rule for shell 
companies as object companies. Denmark has created special regulations regarding the 
holding company structures as alienator to avoid tax avoidance situations. Denmark is 
using a flow-through approach. Norway on the other hand, is not using the flow-
through approach, because it has defined the alienations of a holding company are 
taxable in case the conditions of the occurrence of the business activities are met. 
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Norway and Sweden have different exceptional regulations in the corporate capital 
gains taxation regulation. The good thing is that in the best possible situations these 
kinds of rules may diminish tax avoidance. On the other hand, the rules may add 
administrative tasks both for companies and tax authorities. Also, it may even make it 
more difficult for foreign companies to make the entry to the country, if the company 
does not easily enough get a clear overview on the corporate capital gains taxation 
regulations. The capital gains taxation system in Iceland is simple, but there is risk that 
business relationship of the alienated share has not been considered enough, because 
the ownership share limit is not applied in Iceland. The Danish corporate capital gains 
system, on other hand, is simple but also includes the relevant rules to ensure that the 
analysis on the business nature of the alienated share is done and that the tax 
avoidance situations are diminished. Therefore, other Nordic countries could consider 
looking into more detail into the Danish system and discuss, if there any features that 
they could implement in their own corporate capital gains taxation systems.

In all European countries the starting point for corporate capital gains taxation is 
applying the corporate income tax rate. A couple of countries have different rate for 
capital gains than the corporate income tax rate. There is significant variation in the 
corporate income – and thus also corporate capital gains – tax rate between the 
countries. There is only a view European Union countries, in which there is no tax-
exempt corporate capital gains treatment (Greece, Romania, Slovakia). When tax 
exemption is applied, most often disposal of shares is considered not to be subject to 
tax. For future purposes, European Union tax specialists could focus on searching for 
ways to harmonize tax rates and tax exemption rules. That would be important to avoid 
entrepreneurship to flow to tax-favorable countries only and thus decreasing the 
economic activity from the remaining countries. Capital gains taxation may have a 
significant role in affecting the entrepreneurial activity all around the European Union. 
This kind of an effort should require cross-border bodies to investigate the current 
corporate capital gains taxation systems in the member states.

For the full exemption of corporate capital gains on shares countries have set up 
different conditions that should be fulfilled to meet tax exemption. First, tax exemption 
can be applied for shares in companies that are meeting certain location or treaty 
criteria (Austria, Bulgaria, Cyprus, Czech Republic, Ireland, Italy, Lithuania, 
Luxembourg, Malta, Netherlands, Poland, Romania, Spain). Second, there has also 
been countries applying that only to listed shares (Bulgaria). Third, some countries are 
applying a minimum holding period requirement, which means that the shares should 
have been owned at least that minimum period of time before the alienation in order 
for the shares to be tax-exempt and a minimum participation can be applied, which is 
meaning that only the capital gains related to the alienations of shares that cover in 
percentages the needed share of the object’s shares (Austria, Belgium, Czech Republic, 
Ireland, Lithuania, Luxembourg, Romania). Fourth, a country may set a minimum 
ownership share of the paid-in capital (Netherlands). Fifth, a country can define that 
the alienation event of shares is limited to the type of transfer and to shares is a 
subsidiary (Czech Republic). Sixth, a provision may exist for the investee company so 
that it must be a certain company type (Ireland, Luxembourg). Seventh, tax exemption 
is applied to the alienation of shares meeting the required ownership share without a 
requirement for a minimum holding period (United Kingdom). United Kingdom is also 
having provisions for type of company for the subject and the object company, and for 
the domicile. All these regulations seem to ensure that the alienated share is business-
related.
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Partial exemption of corporate capital gains on shares has been implemented in the 
European Union countries in different ways. One method has been to set up a 
decreased tax rate for corporate capital gains, which means that the corporate capital 
gains tax rate is lower than that for other business income. This method has been 
applied by Belgium and France. In the future it could be investigated, whether it could 
be reasonable only to set out a very low corporate tax rate but not to create specific 
rules for tax exemption. In addition to applying a lower rate to the capital gains on 
shares of qualifying participations, France is requiring a minimum holding period of 
two years. Another method has been to set up a partial taxation to capital gains. This 
has been implemented by a percentage limit, with the help of which a small share of the 
capital gains has become taxable. This method has been applied by Italy and Slovenia. 
Also this could be evaluated further in the future. This can be justified with the fact that 
at least the amount that could be received from an alternative investment should be 
taxed. Italy is requiring a minimum holding period, long-term investment and investee 
subsidiary to have business activity. Slovenia is requiring a venture capital type of 
company from the investee company.

Some European Union countries are applying full tax exemption of capital gains on 
some other assets in addition to shares. Cyprus is including listed titles (bonds, shares, 
debentures, founders’ shares, other securities) into the scope. Bulgaria is having a 
provision to the tax exemption of capital gains on shares that the shares must be listed. 
It could be investigated further, whether it is really relevant whether the shares are 
listed or non-listed. Hungary is applying tax exemption of corporate capital gains on 
reported shares and reported intangibles. In addition, a minimum holding period is 
applied, and for reported shares a holding must cover a certain percentage limit of the 
registered shares. Regarding the minimum holding period it seems that there are 
varying regulations, and therefore more attention should be paid to the impact of that 
regulation too. In Spain capital gains on movable property, including shares, are tax-
exempt if certain conditions related to the minimum ownership share, location of the 
owner company and type of the investee company have been met. Therefore, it seems 
that there are also possibilities between different EU member states to figure out, which 
assets are in the scope of tax exemption. 

There are certain provisions for the principle of partial exemption on capital gains on 
shares and some other assets in addition to shares. Portugal is exempting 50 percent of 
the capital gains on fixed assets. Capital gains on shareholdings are fully exempt. In 
addition, there are provisions for minimum holding period and share, and target of the 
reinvestment of the capital gain received. Poland is applying full exemption on capital 
gains on other assets than shares. This is contrary to many other EU member states, 
which apply the tax exemption to shares. This is applicable to alienations done by non-
resident companies from sales and other disposals of state bonds issued on foreign 
markets.

There are a couple of features that are worth of mentioning in the four countries that 
were investigated more thoroughly among the EU member states. What is special in 
Estonia, the basic principle is that corporate capital gains are taxed in distributions. 
And, for distributions, the tax is levied on net distributions. Therefore, there is not a 
normal tax exemption system in use. Corporate capital gains are tax-exempt until they 
are distributed. Estonian corporate income tax does not constitute a tax exemption, 
rather the taxation of profits is postponed until a distribution of profits occurs. This 
applies for capital gains derived by resident companies and permanent establishments 
of non-resident companies, which means that capital gains are tax-exempt until they 
are distributed. Capital gains derived from sales of securities and shares by non-
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residents are exempt from tax. What is also interesting is that the taxation period is a 
calendar month. Distributed profits and payments taxable on the corporate level are 
not subject to personal income tax on the level of the recipient. Thus, double taxation is 
fully avoided. This is an important feature from the viewpoints of the efficiency and 
simplicity of taxation. Estonia has pioneered in many ways in the principles of 
corporate capital gains taxation: flat tax rate, taxation not before than in distribution, 
different taxation for resident and non-resident companies and no double taxation. 
Therefore, Estonia’s corporate income taxation has raised a lot of discussions. 
However, regardless of the valuable features that Estonian corporate capital gains 
taxation system has reached, the positive impacts have not been reached as well as 
expected in advance what comes to investments and productivity. The tax reform of the 
year 2000 was manifested more clearly in capital structure and liquidity. Therefore, the 
impacts of the Estonian corporate capital gains taxation system should be still 
investigated more. However, the investigation of the corporate capital gains taxation 
system is not so straightforward, because there are many economic factors that impact 
taxation and on the other hand, taxation impacts on many things in the economics. 

Germany is not having anything specific compared to Estonia in its corporate capital 
gains taxation rules. Germany has applied participation exemption for capital gains 
realized by a German corporation on the sale of shares of a German subsidiary starting 
from 2002. Participation exemption is applicable to foreign permanent establishments 
located in Germany. After the Tax Reform 2001 double taxation was avoided by tax 
exemption both for dividends from domestic corporations and from abroad. The 
personal income tax base started to include only one half of the dividend income 
received. Compared with many other European Union countries the specific feature 
lays in the tax exemption rules, in which there is no minimum holding period or 
ownership share in the basic tax exemption rule. It could be evaluated further, how 
thoroughly Germany has been considering whether the alienated share needs to be 
business-related or not if neither the ownership time nor ownership share provision is 
in use. Capital gains from the sale of shares of resident and non-resident companies are 
fully exempt regardless of the level of shareholding, length of the holding period or 
number of voting rights. There is no requirement for minimum taxation level in the 
state of residence. Germany is also having a special feature regarding the costs related 
to the capital gain, because part of the cost are seen to be a deductible, and the 
corresponding amount of the capital gain is taxable income. 5 percent of the capital 
gain are handled as non-deductible expenses and must be decreased by the taxable 
income. Therefore only 95 percent of the capital gain is tax-exempt. There are also 
exceptions based on the type of the asset, to which the capital gain is based in Germany. 
In those exceptions a minimum holding period of 7 years is applied, which means that 
tax exemption is not applied, if the minimum holding period has not been met. There 
are also exceptions, in which cases tax exemption is not applied after the minimum 
holding period. In addition, tax treatment of capital gains on tainted shares is 
asymmetric, and capital gains on quoted shares received by banks or financial 
institutions are taxable income. Therefore, even though the basic principles of 
corporate capital gains tax exemption are simple in Germany, the exceptions based on 
the type or feature of the alienated shares are making the rules more complicated. Also 
the application of the minimum holding period based on certain conditions makes the 
corporate capital gains taxation regulations complicated.

Netherlands has pioneered in participation exemption. Compared to other European 
Union countries, it is having detailed corporate capital gains taxation rules, and tax 
arbitrage arrangements have been taken into consideration. The rules also focus on 
practical corporate restructurings. Netherlands has set provisions for both the subject 
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and object company related to the corporate capital gain. Generally in the European 
Union countries the minimum ownership share is stated as a percentage of the shares 
of the object company, but Netherlands has implemented that to be based on the paid-
in capital of the object company. Special feature in the corporate capital gains taxation 
is also that there are tests related to the wealth and the level of taxation of the object 
company, and at least either of the tests needs to be fulfilled. The tests are related to the 
type of business activity of the object company so that the tax exemption is not applied 
if the company is a financial company for the group or it is a passive portfolio 
investment. These tests are defined in a scrutinized level and are making the corporate 
capital gains taxation rules special in that sense in the European Union countries. In 
case the shares of the object company are those in a non-resident company, additional 
provisions need to be met in order for capital gains to be tax-exempt. In the future it 
could be investigated further, whether is is relevant to set out different rules depending
on whether the shares of an object company are in a resident or non-resident company.

United Kingdom’s corporate capital gains taxation is a combination of the source and 
residence -based taxation, because capital gains of the resident companies are taxed on 
their global gains whereas those of the non-resident companies are taxed on the United 
Kingdom -based gains. The tax reform of the year 2010 was introducing the tax 
exemption for capital gains on substantial shareholding for trading companies. At 
rough level the United Kingdom’s provisions for tax exemption are similar to those of 
Netherlands. By this meaning, there are provisions for participation as well as for the 
subject and object company. However, United Kingdom’s system is specific in having a 
provision for a substantial shareholding. In addition, both the subject and object 
company need to be trading companies. There is a separate provision for foreign non-
resident companies as owners. Gains on the sale of shares in a subsidiary in the United 
Kingdom by the foreign non-resident parent company are tax-exempt. Based on this 
rule it can be concluded that the object company requirements dominate compared to 
those of the subject company.

As a final conclusion of the corporate capital gains taxation in the European Union 
countries, the future focus should not only be in harmonization of corporate income 
taxation principles of different member states, but also investigating the economic 
impact of different corporate capital gains taxation systems. Tax rate harmonization is 
also complicated in that sense that one may think that it is removing adverse tax 
competition but on the other hand natural part of the life cycle of companies –
especially small companies and different parts of group structures – is that companies 
seek for the most competitive location for the business. Therefore, in the near future 
years, more emphasis should be put also for investigating which economic benefits 
have been gained with the help of new features of the corporate income tax reforms, 
with a special focus on corporate capital gains taxation features. Estonia is a good 
example in this because after the tax reform it has already been noticed that expected 
impacts on investments and productivity have not been reached as well as estimated in 
advance. In case corporate capital gains taxation system is not supporting the 
innovations and development type of work, in the long run that country may start 
running after other countries. The European Union may have a role in making this kind
on investigation on impacts of corporate capital gains taxation, compare the impacts in 
different countries in framework of the whole economic situation of the country and 
make future proposals in more active manner than currently. In addition to the 
economic impacts, the investigation should focus on the features of a good taxation 
system. Discussion should be carried out on how a complex network of administrative 
bodies is needed to ensure that the corporate capital gains are taxed properly. More 
focus should be put on the efficiency and simplicity than currently. It can also be 
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concluded that the area of the corporate capital gains taxation is continuously 
changing, and therefore needs continuous investigation and focus for future 
development. As it was discussed in this study, Estonia and Spain had already enacted 
the change in the corporate capital gains taxation as of January 1 2015. Also, Sweden 
has presented a proposal for a change in the corporate income taxation to be enacted as 
of January 1 2016. As it can be seen from the Sweden’s proposal, the focus of the 
proposal is different than earlier trends of the corporate capital gains taxation changes 
are indicating. In the proposal Sweden is emphasizing the neutrality of taxation of 
equity and debt.

9.4 Discussion on corporate capital gains taxation in the EU

9.4.1 Corporate capital gains tax harmonization

The EU tax law in the area of corporate capital gains taxation is important. First, EU tax 
law is setting up concepts and terminology used in corporate capital gains taxation. 
Second, it is guiding how independently each member state can regulate corporate 
capital gains taxation without taking the international tax law into account. Third, it 
helps companies to build up international groups and transfer the needed assets 
between the group companies. 

In case corporate income is subject to two levels of taxation, many individuals who may 
have used a corporate form for a particular earning activity may choose another form 
that is not subject to double taxation. Therefore it is often argued that economic double 
taxation of corporate income leads to greater use of partnerships and dole 
proprietorships. This distorts the efficient allocation of resources between the 
unincorporated and incorporated sectors.1382 The EU tax law is introducing the terms to 
illustrate the taxation system from the geographical point of view. Based on that, 
taxation can be either source or residence-based. As the terms are describing, the 
source-based taxation is focusing on taxation based on the origin of the income, 
whereas the residence-based taxation is based on the domicile of the income. These two 
may override each other in international taxation, which is leading into juridical double 
taxation situations. The EU tax law is also introducing another type of double taxation 
– economic double taxation. That may happen in case the same profit is taxed both at 
the company and at the shareholder level. There exist different taxation systems in 
domestic laws that have different impact in sense of the economic double taxation: 
classical system, imputation system and split-rate system. 

EU tax law affects the domestic tax law and tax treaty law -based taxation only to the 
extent that it is necessary for the proper functioning of the common market (subsidiary 
principle). However, it could be investigated, how up-to-date practicalities the 
subsidiary principle is bringing in the area of corporate income taxation, or whether 
some new features could be implemented in the corporate capital gains taxation at the 
EU level without distorting the principle. The EU member states must interpret and 
apply domestic law provisions and tax treaties in harmony with the EU law. 
International law requires that domestic law rules do not violate a binding tax treaty. 
Therefore, both the EU tax law and international tax treaties create a framework for 
domestic corporate capital gains taxation regulations. Even though each member state 
has a freedom as such to create its own regulations for corporate capital gains taxation, 

1382 Harris 2013, 241.
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it needs to check that the domestic law is not violating the EU tax law or regulations of 
the tax treaties. 

The EU tax law prevents member states from imposing rules that restrict the ability of 
companies to exercise their freedom of establishment or that discriminate between 
resident and non-resident companies. In the free movement of capital, all restrictions 
on the movement of capital and payments between member states and third countries 
are prohibited. It could be investigated further, whether the corporate capital gains 
taxation regulations of individual countries are not aligned enough with the free 
movement of capital. Capital flows and their role in the economics were also discussed 
in the chapter 2 of this study. There is a risk that the corporate capital gains taxation 
models of individual member states hamper the free movement of capital with the 
clear-cut rules regarding the domicile of the alienated shares. The Commission prefers 
EU-wide corporate integration to promote the competitiveness of the single market and 
the efficient allocation of capital. The mission to remove tax obstacles to cross-border 
movement appears to be deeply rooted in the Commission’s targets. Based on the 
Parent-Subsidiary Directive both juridical and economic double taxation should be 
eliminated. The Directive regulates profit distributions between member states so that 
profit distribution would not be taxed twice. Even though the leading conclusion is that 
the term capital gain is not included in to the term profit distribution, a member state is 
free to include capital gains in the definition of profit distributions, because there is no 
clear unified definition of that. Thus, it can be concluded from the EU regulations that 
the taxation of the different types of profit distributions should be investigated more 
together. Currently too much focus is allocated separately for example to the taxation of 
dividends and corporate capital gains. With the help of the freedom of establishment 
and Parent-Subsidiary Directive the EU tax law supports European Union -wide 
corporate activities including corporate restructurings with capital gains.

Taxation of the transfer of asset is discussed in the proposal for the Council Directive 
on a Common Consolidated Corporate Tax Base (CCCTB). One of the most significant 
targets of the CCCTB is the proper functioning of the internal market. The proposal sets 
out a single set of rules to determine the EU-wide tax base for companies that opt into 
the system (common tax base) and to determine the amount of taxable profits of the 
group as a whole after off-setting profits and losses against each other (consolidated tax 
base). More information could be shared to the member states on the possibilities to 
start applying the CCCTB. Based on the article 31 of the proposal, the transfer of asset 
“shall be deemed to be a disposal of the asset for the purpose of calculating the tax base 
in relation to the fiscal year of transfer”. This is giving a guideline to domestic laws. 
However, there are uncertainties in proposal regarding the definition of transfer of 
asset. First, based on the definition it is not sure, in which value the disposal is taking 
place. Second, it is not sure whether the hidden reserves may be taxed at the moment of 
transfer or later. Therefore, it can be concluded these are the features that individual 
member states could also investigate and develop further in their corporate capital 
gains taxation models. Based on the findings of the proposal for the Council Directive 
on a Common Consolidated Corporate Tax Base (CCCTB), the freedom of capital has to 
change in the future: instead of comparing purely domestic situations with 
international ones, comparisons between intra-CCCTB situations and CCCTB area/rest 
of the world situations need to be done. This clearly indicates that individual member 
states should question the provisions related to geographical dependency in the 
alienated share. The draft CCCTB Directive contains General Anti-Abuse Rules 
(GAAR). The article 80 of the GAAR provides that artificial transactions carried out for 
the sole purpose of avoiding taxation will be ignored for the purposes of calculating the 
tax base. There are also rules for controlled foreign companies (CFC) and thin 
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capitalization. The purpose of these rules is to prohibit tax avoidance, support in 
identifying passive business from active business and promote symmetric taxation. 
These anti-abuse rules are giving significant guidance for domestic corporate capital 
gains taxation to avoid such rules that lead into tax avoidance or tax arbitrage 
situations. Individual member states could work more to explain to corporations the 
interrelationship between the country-specific corporate capital gains taxation 
regulations and those of the EU.

The corporate capital gains taxation in the OECD is not as such in the scope of this 
study. However, the impact of the OECD to the corporate capital gains taxation in the 
European Union is analyzed. Part of the OECD countries are also European Union 
member states. The OECD Model Convention on Income and Capital is as a model in 
bilateral tax agreements between countries. The model is especially used when a 
taxpayer may be affected by taxation of two countries. The OECD Model Convention is 
dynamic with changes taking place when economics is changing. It has had wide 
repercussions for the negotiation, application and interpretation of tax conventions. It 
has had a significant impact on the progress made towards eliminating double taxation 
between OECD member countries. In the future it could be investigated more whether 
the European Union and OECD could be making tighter cooperation in the area of 
eliminating the double taxation. Both have been working for diminishing the double 
taxation, and therefore it would be good to agree the next steps transparently and share 
the findings in order to avoid double work. In tax treaties in most cases the main 
provisions of the Model Convention are applied. The Model Convention has facilitated 
bilateral negotiations between OECD member countries and made possible a desirable 
harmonization between their bilateral conventions for the benefit of both taxpayers and 
national administrators. 

The Article 13 of the OECD Model Convention is defining capital gains in two ways. 
First, gains derived from alienation of immovable property situated in that other state 
and second, gains derived from alienation of a permanent establishment situated in 
that other state are taxed in the country of situation. The Article 13(1) covers the 
bilateral situations, whereas the Article 13(5) covers the non-bilateral situations. The 
gains from alienation of shares and securities (paragraph 5 of Article 13) are taxable 
only in the state of residence. Even though the OECD Model Convention is not 
primarily guiding corporate capital gains taxation in the domestic laws of the European 
Union member states, an interesting feature is that the member states may have got an 
influence from the OECD Model Convention because most of the European Union 
member states are treating the alienation of shares in a different way than alienation of 
other assets. The Article 13 of the Model Convention is leaving to the domestic law of 
each Contracting State to decide whether capital gains should be taxed and, if they are 
taxable, how they are to be taxed. Thus, the OECD Model Convention is leaving quite a 
lot of freedom of action to individual member states in implementing the corporate 
capital gains taxation model.

As a conclusion, the EU tax law is guiding also domestic laws themselves in the 
European Union member states, whereas the OECD Model Convention is only guiding 
the tax treaties between the member states. Thus, they both are having important but a 
different role, but together they are complementing each other as guidelines for both 
international and domestic taxation of the European Union member states. In 
summary, guiding principles of the domestic law is anyhow originating from the EU tax 
law, tax treaties and the OECD Model Convention. There is still a lot of space for 
further investigation and development and especially cooperation between the EU, 
OECD and the tax authorities of individual EU member states. 



240

Harmonizing corporate income taxation between European Union member states has 
been evaluated to improve the functionality of the internal market of the European 
Union1383. One may argue that tax systems should be harmonized as a pre-requisite for 
efficient fiscal policy activities. Fiscal policy activities may become more difficult, if tax 
systems are different in countries.1384 In the early 2000s it seemed that the level of 
ambition to tax harmonization in the European Union had significantly decreased 
during the decades. This was the consequence of the fact that the unanimous decision 
making in the European Council has been difficult to achieve.1385 The investigation of 
the different options for the tax harmonization in the European Union has proceeded 
later in the 2000s with a couple of proposals too. However, there are challenges in 
implementing tax harmonization in the European Union due to many reasons, and they 
are discussed more below. There are also many features that would require further 
studying, for example whether administration expenses related to taxation will be 
reduced in the European Union if the corporate taxation is harmonized1386.

The details of the corporate tax systems of the EU member states are very different, and 
there are differences for example in the tax bases and tax rates. This leads into a 
situation that companies operating in more than one member state must take into 
account the differences of the tax system in their business and tax planning. The 
differences in the tax systems cause a huge amount of work and efficiency losses to 
companies engaged in cross-border business. The differences in the corporate tax 
systems may also lead into double taxation, double non-taxation, overly tax-driven 
arrangements and substantial extra costs. Therefore, further coordination of the 
corporate tax systems of the member states is considered to be necessary.1387 Negative 
tax harmonization based on the judgments of the EU Court in the field of corporate 
taxation or harmonization based on the tax competition is not considered to be 
sufficient, and therefore positive harmonization is needed1388. The full tax 
harmonization between the EU member states may be impossible, but the focus of the 
harmonization should be in finding minor common factors in the area of corporate 
income taxation. Those harmonization factors could be compiled because of the 
legislation, voluntary harmonization or pressure derived from the tax competition.1389

As well as other planning activities in a company, tax planning activities can be divided 
into strategic, tactic and operative activities. However, separating activities into these 
three types in tax planning is not very clear. The strategic plans have the most 
irreversible effects to the company.1390 A Finnish company can avoid paying corporate 
capital gains tax, if it makes a foreign company responsible for all its ownerships. 
Another significant tax planning option is to set up a holding company in the big 
international group. The holding company will own the shares of the productive 
companies of the group. The holding company is often located into the country, which 
meets the planned tax reduction or avoidance possibilities.1391 If the corporate tax rate 
is high in the international comparison, the company must gain a significant yield over 
the invested capital. Otherwise it is more profitable to the company to transfer its 

1383 Harju – Kari 2010, 18.
1384 Mäki – Virén 1998, 21.
1385 Hjerppe – Kari – Lönnqvist 2001, 91.
1386 Harju – Kari 2010, 18.
1387 Helminen 2013b, 251.
1388 Helminen 2013b, 252. See Merks 2008, 2–13.
1389 Urpilainen 2012, 241.
1390 Leppiniemi – Walden 2010, 144–145.
1391 Helminen 2009, 598–599, 608.
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activity elsewhere or to skip the investments.1392 The changes in the level of the 
corporate income tax rates should be thoroughly considered, because the changes have 
a significant impact to economics. Nominal gains overstate the real gains because of 
inflation. However, indexing can be used to reduce the gains by the amount of inflation. 
Incentives to undertake risky investments will be increased if the tax rates are reduced, 
because reduced lock-in will augment the supply of capital and because increased 
rewards to entrepreneurs will spur demand. In addition, revenues will grow 
permanently because realizations grow.1393 One way of tax planning is transferring 
income to other income type to avoid taxes. In countries, which do not tax capital gains, 
taxpayers will try to transform taxable capital income into tax-exempt capital gains.1394

The firms try to adjust the tax base before the change in corporate income taxation has 
taken place. The possibility of the adjustment reduces the jump in the value of the firms 
and the subsequent intergenerational welfare transfer. The benefits of adjusting are 
limited by the fact that the firms are restricted in the model to accommodate via profit 
distribution and investment decisions.1395 As a conclusion, tax planning is one of the 
most important factors when developing the corporate capital gains taxation systems in 
the European Union in sense that the European Union needs to think about in the 
renewal preparation work that how much options and chances for tax planning should 
be allowed. Especially the holding companies in the groups operating in the European 
Union area have posted possibilities for tax planning during the couple of last years as 
discussed earlier in this study. An important feature to notice is also the overlapping 
area of the tax planning and tax competition in the corporate capital gains taxation. 
Shortly it can be concluded that one of the means of tax planning is to utilize the 
advantages gained with the help of tax competition. Tax competition is briefly 
discussed below.

Tax competition is defined as the tax-cutting influence that countries exert on one 
another. The influence of the tax competition operates through many channels. 
Policymakers worry that if they do not respond to foreign tax reforms, the tax base will 
shrink, businesses lobby governments for tax cuts to remain competitive, and scholars 
examine good ideas from the foreign tax reforms.1396 When considering the 
geographical location, the companies evaluate the income and wealth taxation in 
addition to the availability of capable workforce and nature of the technological 
environment. This makes states to compete in taxes as long as the states cannot agree 
on the minimum levels and key principles of the corporate taxation. The companies and 
related parties of the business and industry use the threat of moving the headquarters 
of the companies to other countries as the means to put pressure on the tax policy.1397

Companies go abroad because special advantages related to a country or to a company’s 
operations and because of the competence the competitors lack. The target country 
offers so valuable location benefits to the company that it is reasonable to move 
there.1398 Although many theoretical economic models exist, they do not provide any 
clear answers to the simple question, whether the international tax competition is good 
or bad thing. Much seems to depend on political rather than purely theoretical 
criteria.1399 As it was already indicated in the discussions on the corporate capital gains 

1392 Muistioita seuraavalle hallitukselle: talouspolitiikan painopisteitä 2011-2015 2010, 26.
1393 Slemrod 1990, 326.
1394 Tax burdens: alternative measures 2000, 19.
1395 Valkonen 1999, 111–112.
1396 Edwards – Mitchell 2008, 3–4.
1397 Puoskari – Taimio 2002, 26.
1398 Taxation in an international framework 2003: working group report, 87.
1399 Patterson 2000, 76.
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taxation in the Nordics and European Union in the chapter 5 and 6 of this chapter, the 
most striking outcome of the tax competition has been that in the main corporate 
income tax renewals the decrease of the corporate tax rate has been justified with a 
trend in the development of the corporate tax rate in the other Nordic and European 
Union countries. However, as it can be seen the tax competition may have wide 
consequences for example regarding the localization of the group companies. 
Therefore, the European Union plays a significant role in boosting the positive tax 
harmonization and driving the tax harmonization related discussions between the 
European Union, with the help of which it may be possible to keep the effects of the tax 
competition at a reasonable level that do not harm the economics from the European 
Union point of view.

The aim of the tax harmonization process in the European Union is the establishment 
and smooth functioning of the internal market. When considering the tax 
harmonization as the tool for reaching of smooth functioning of the internal market, 
the tax harmonization can further be divided into positive and negative harmonization. 
Positive tax harmonization means the process of the convergence of the national tax 
systems of EU member states by the implementation of directives, regulation and other 
legislative tools. The result of the positive harmonization is the same rules in all the 
member states. On the contrary, negative harmonization is the result of the activity of 
the European Court of Justice (ECJ). Negative tax harmonization cannot be considered 
as the harmonization in a real sense, because it does not provide the set of common 
rules, binding for all the EU member states. The ECJ case law is only binding for the 
parties involved in the case. ECJ case law does not comprise the means of remedies for 
the EU-wide taxation issues. That is the reason why the result of the negative tax 
harmonization cannot be the situation when there will be the same taxation rules in all 
EU member states.1400

When a company carries out profit-generating activities across two or more European 
Union member states, a process of fiscal co-ordination is essential to meet a 
satisfactory trade-off between the following principal criteria: the assignment of the 
company profits based on some concept of inter-jurisdictional equity; tax neutrality 
with respect to investment among the member states and particularly relevant to 
European Union; consideration for the principle of subsidiarity whereby each member 
state should be free, as far as possible, to design its tax system in line with its own 
standards of taxpayer equity and economic objectives.1401 Thus, when planning the 
development of the tax harmonization in the European Union, the features of a good 
tax system discussed in the chapter 3 of this study and the fundamental principles of 
the European Union as a community should be kept in mind.

The magnitude in which the subsidiarity and locational neutrality are met in the 
European Union depends much on the degree of cohesion among the member states 
and the extent to which the member states share the same values, which affect the 
amount of cooperation of the member states. Different corporate tax models call for 
differing degrees of administrative cooperation and willingness to surrender 
sovereignty to a central taxing authority or to reach compromises on those elements of 
the company tax that call for uniformity. The future of the corporate tax harmonization 
in the European Union therefore depends on the extent to which a centralized tax 
authority will develop and the form that any such transfer of tax sovereignty from 
member states to a centralized tax authority will take.1402 Even though the question 

1400 Nerudova 2008, 91.
1401 Cnossen 2000, 3.
1402 Cnossen 2000, 70.
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would not be about a centralized tax authority but rather some other means of 
harmonization, it can be seen that the harmonization is not something that can be 
implemented easily. It requires knowledge about the culture and the flavor of politics in 
different member states. That makes the area of tax harmonization to a cross-scientific 
work, which therefore requires not only cooperation of the member states but also the 
focus of different specialists.

9.4.2 Future alternative models

Attaining economic efficiency and harmonizing the corporate tax law within the 
European Union at the same time with maintaining an acceptable degree of tax 
autonomy for member countries will require a substantial degree of cooperation. 
Taxation can be considered to be the basis of the independence of the different 
nationalities, because national governments cannot implement their policy, if they do 
not have own financial assets in use. Therefore, one of the most significant challenges 
in the tax harmonization is to find a correct level of harmonization so that it is not 
restricting individual nationalities too much.1403 European Commission has drafted 
four different options for common corporate taxation: home state taxation, common 
consolidated tax base, European corporate income tax and compulsory harmonized 
corporate tax base. European corporate income tax and compulsory harmonized 
corporate tax base would significantly reduce the taxation autonomy. European 
Commission is further investigating mainly home state taxation and common 
consolidated tax base models. There is an idea that the common consolidated tax base 
model would be proposed to be used as the taxation solution of the multinational group 
companies.1404 Each of the four proposed system for the corporate income taxation in 
the European Union is further discussed below in the next sections.

In the home state taxation system (HST) the taxation of companies and permanent 
establishments belonging to the same group of companies and established in different 
member states would be carried out in accordance with the tax system of the state of 
the headquarters. The taxation would be based on the consolidated returns of the 
different group companies determined in accordance with the tax laws of the state of 
the headquarters. The consolidated returns would be divided to be taxed in each state 
concerned in accordance with the own tax rate of each state based on a certain 
allocation key.1405

The EU-wide corporate income tax (EUCIT) would require drafting of a new single 
corporate tax code to be applied across the European Union. In its purest form, it 
would be administered by a new single authority, with a single European Union tax 
rate, and the revenues would be used to fund the European Union activities and 
institutions with any excess allocated between member states according to an agreed 
formula. From a technical perspective of taxation, the EU-wide corporate income tax is 
not different from a national one, but it is applied at a European Union level rather 
than a national level. From a political perspective, it represents a fundamental change, 
because member states are required to relinquish an element of their fiscal sovereignty 
and to establish a federal European Union tax. There is also a proposal to harmonize 
tax schemes, for example exemption schemes, instead of tax rates in the European 

1403 Cnossen 2000, 73; Euroopan komissio 2000, 3.
1404 Kohonen 2007, 29.
1405 Helminen 2013b, 256. See Cerioni 2006, 375–382; Lodin – Gammie 1999, 286–294; Lodin – Gammie 
2001; Sánchez – Fluxà 2006, 197–207.
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Union.1406 Harmonizing a tax rate would be a big change, and based on what has been 
seen being the focus of the future harmonization development work of the European 
Union, it seems the EU-wide harmonized corporate tax rate is not the most probable 
direction of the future development.

One option would be to propose a compulsory harmonized tax base in the European 
Union. This would require a single corporate tax code to be applied to all enterprises 
and to all member states, and at the same time the existing domestic tax codes would 
be replaced with the single corporate tax code. If companies were able to choose 
between taxation under national rules (with revenues accruing to national 
governments) or under common rules (with revenues going directly to the European 
Union), political tensions would probably be acute. Neither national nor the European 
Union would be able to rely on the tax bases to remain stable from year to year.1407 As 
well as in the EU-wide corporate tax rate, a compulsory harmonized tax base may have 
been seen by the European Union a difficult means for harmonization, because the 
focus has not been in that in the development discussions of the tax harmonization in 
the European Union. If either the EU-wide corporate tax rate or the compulsory tax 
base would be further analyzed for the purpose of tax harmonization in the European
Union, a lot of professional work should be done to investigate the consequences of 
those in a wide view.

Designing a Common Consolidated Corporate Tax Base (CCCTB) offers the possibility
to rethink about the way of taxing corporations. Current European corporate taxation 
systems often lack desirable features. In enhancing the neutrality of corporate taxation, 
European Union should also reflect the way to collect taxes (source-based versus
residence-based taxation) and the integration of corporate taxation with personal 
income taxation.1408 Starting to use a common corporate tax base would mean that 
European Union member states would agree a set of common rules for establishing the 
taxable base of certain enterprises with operations in a number of member states. 
Corporate enterprises headquartered in any of the participating member states would 
have the option to adopt this common European tax base for all their activities in 
participating member states, whether carried out by permanent establishments or 
subsidiaries. These new European tax rules would be administered by the member 
state, in which the enterprise was headquartered for all of its activities, and each group 
of companies would have only one tax base to calculate and one administration to deal 
with.1409 The Common Consolidated Corporate Tax Base (CCCTB) model would include 
a formulary method to distribute the coordinated corporate tax base among the 
member countries. The model would harmonize the rules for calculating the taxable 
profit but at the same time allow member states to tax their shares of the tax base at 
national rates. The critical element of the model is commonly argued to be the 
allocation method to distribute the tax base, which is not easily designed to satisfy the 
goals of fairness and neutrality.1410 As it can be concluded, the advantage of the 
common consolidated tax base compared to a compulsory harmonized tax base is that 
group of companies located in the European Union would have a chance to start using 
the common consolidated tax base, instead of the European Union as a community 
forcing to start using that. In addition, the common consolidated tax base will 
seemingly ease the group companies operating in different member states, because the 
contribution needed for tax administrative tasks would become smaller. Anyhow, the 

1406 European Commission 2002, 465; Patterson 2001 (2), 65. See Helminen 2013b, 256.
1407 European Commission 2002, 465; Patterson 2001 (1), 61.
1408 Nicodème 2006.
1409 European Commission 2002, 463. See Helminen 2013b, 256.
1410 Hietala – Kari 2005.
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implementation of the common corporate tax base would not be very straightforward 
from the viewpoint of the features of a good tax system. Instead, it would mean 
balancing between different features of a good tax system.

The European Commission believes that the only systematic way to address the 
underlying tax obstacles which exist for companies operating in more than one Member 
State in the Internal Market is to provide companies with a consolidated corporate tax 
base for their EU-wide activities. Targeted solutions have many merits and would go 
some way towards remedying the tax obstacles. However, even if all of them were 
implemented, they would not address the fundamental problem of dealing with up to 
28 different tax systems.1411 As discussed earlier in this study, the European Union has 
aimed for the needed level of harmonization of the corporate taxation between the 
European Union member states by proposing the Common Consolidated Corporate Tax 
Base (CCCTB). However, that has not yet been implemented in the European 
legislation. The Common Consolidated Corporate Tax Base is a single set of rules that 
companies operating within the EU could use for calculating their taxable profits. In 
other words, a company or qualifying group of companies would have to comply with 
just one EU system for computing its taxable income, rather than different rules in each 
Member State in which they are operating.

In addition, groups using the CCCTB would be able to file a single consolidated tax 
return for the whole of their activity in the EU. The consolidated taxable profits of the 
group would be shared out to the individual companies by a simple formula. Then each 
Member State can tax the profits of the companies in its State at the tax rate that they -
each Member State – choose. Therefore, the focus of the CCCTB is in the 
harmonization of the corporate tax base, and the idea of individually selected tax rates 
in each Member state would still prevail. What comes to the features of a good tax 
system discussed in the beginning of this study, the CCCTB would at least enhance a 
simpler taxation system in the EU-wide area. In addition, it will also boost neutrality by 
making the cross-border transactions as well as operations in an internationally split 
group structure clearer from the taxation perspective. The work around the CCCTB 
should continue and possibilities for implementing that as well as the interrelations 
with other future development proposals should be studied.

9.5 Discussion on corporate capital gains taxation in Finland

9.5.1 Corporate capital gains taxation currently

In Finland the corporate capital gains taxation has developed by quite tightly following 
the international trends, especially those of the Nordic countries. The focus has been on 
the broadness of the tax base, tax rate and double taxation. The Finnish tax reform in 
the 1980s combined a reduction in the degree of progressivity with the broadening of 
the tax base. The major change took place in 1993, when the dual income tax was 
introduced. In 2004 Finnish government introduced a significant change in Finnish 
corporate income taxation. The capital gains of the fixed asset shares became exempt 
from tax. Changes already done in other Nordic countries were one driving force for 
this Finnish change. The capital gains taxation renewal of 2004 was discussed a lot 
before the change, but also after the change there has been a lot of discussion on that 
because of the magnitude of the change. An interesting feature of the development of 

1411 European Commission Sep 13 2014.
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the corporate taxation in Finland is that the focus of the justification factors of the 
renewals have been similar throughout the years. Another significant feature is that in 
the year 2013 the development of the corporate taxation was first time started to be 
evaluated in relation to group taxation system. Thus, it seems that a more attention has 
been started to be paid to international cross-border corporate structures. In addition, 
the perspective of the European Union has also been highlighted. That kind of a 
direction would be valuable to be continued in the area of the development of the 
corporate capital gains taxation, because it is not fruitful to stick to the old type of 
baseline information when doing taxation renewals.

It has been argued that the Finnish corporate income tax system should not be 
developed without following the development trends of the corporate taxation in 
individual European Union countries as well as that on the level of the whole European 
Union. That approach is not only new but also challenging, because it requires a lot of 
work and expertise. However, it can lead into very positive end results from the societal 
point of view in the long run. The focus of the development should be allocated more 
and more in the future to the international perspective and economic growth of the 
society. Especially important would be to change the minds towards a continuous 
improvement in the area of the corporate capital gains taxation rather than preparing a 
big change in each five years. This would require capabilities and resources for deeper 
cooperation and discussions internationally. In addition, what would also be valuable 
means for tighter cooperation and more open knowledge sharing, discussion would be 
settled up between the private and public sectors. Sticking into old ways of doing 
corporate capital gains taxation renewals would mean that a renewal is based on a 
backwards-looking information and too many things are changed at the same time. 
When changing many things and changing those significantly at the same time would 
make it difficult to identify the impacts of different changes individually, and therefore 
also making corrective actions would become more difficult.

The underlying question on the taxation of capital gains is whether the gains are taxed 
based on the Income Tax Act or the Business Income Tax Act. Not all countries are 
having a separate taxation act for natural and legal persons, and therefore it could be 
worthwhile investigating and challenging whether the two separate acts are needed. In 
the current tax system the division to the source of income is used to determine the 
applicable tax law in each case. If the taxpayer is a trader and the income is business-
related, that is, the income belongs to the business source of income, the taxation is 
carried out under the Business Income Tax Act. Income of a private person without a 
nature of an entrepreneur can never be taxed under the Business Income Tax Act. 
Under the Business Income Tax Act there are still two main options for taxing capital 
gains depending on the asset type. The main principle is that the gains are taxable 
under the Business Income Tax Act 5 §, but the exception is that the capital gains on 
the fixed asset shares are tax-exempt under the Business Income Tax Act 6 b §. The 
logic on determining whether the taxpayer is carrying out a business operation as a 
trader, whether the alienated assets belong to the business source of income and 
whether the alienated shares belong to the asset type of fixed asset shares is needed to 
determine whether the capital gains are tax-exempt. The main principle is that the 
shares should support the business activity in order to be treated under the Business 
Income Tax Act. The current Finnish regulations on the tax exemption are quite multi-
layer, and different sections of the Business Income Tax Act need to be read carefully to 
get a full picture. 

The Merger Directive sets out the guidelines for the tax treatment of the 
reorganizations. The most significant feature from the viewpoint of the corporate 
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capital gains taxation is that the continuity principle is applied to all the types of the 
reorganizations under the Merger Directive: merger, division, transfer of assets and 
exchange of shares. The Merger Directive does not recognize the breakdown of source 
of income, and the regulations of the reorganizations apply to communities taxed under 
Business Income Tax Act, Income Tax Act and Farm Income Tax Act. Thus, the Merger 
Directive could be more thoroughly evaluated from the perspective of the source of 
income and discussed, whether a similar kind of an approach without not breaking 
down the sources of income could be utilized in the future in Finland. The purpose of 
the Directive is to prevent hampering the internal market for example the double 
taxation. A requirement for the application of the continuity principle is that a 
permanent establishment stays in the transferring country in international 
reorganizations. In a division and exchange of shares also a cash compensation up to 10 
percent of the nominal value securities used in the division or in the exchange of 
shares, or of the par value in case the nominal value is missing, can be used. As seen 
based on the Merger Directive, all the types of the reorganizations under the Directive 
comply the continuity principle and no taxation of capital gains will take place in the 
transaction. The capital gain is considered to be realized not earlier than in a further 
alienation after the reorganization. Therefore, it can be concluded that either 
alienations of certain assets of a limited liability company or a dissolution of a 
company, which is not deemed as a reorganization because the company fully ends up 
with its business operations, can lead into the taxation of capital gains. This is an 
important feature boosting the cross-border corporate reorganizations.

Only realized capital gains are taxed, and the corporate tax rate is used as the capital 
gains tax rate. This is the same as in many other countries too. The main focus of the 
wording of the Business Income Tax Act is on the alienation prices and acquisition 
costs instead of capital gains and losses. The capital gain is the difference of the 
alienation price and the carrying value of the acquisition price including other costs 
needed to acquire the assets sold. In the substance sale the sales price is divided to the 
different asset items including goodwill. The income received in the substance sale can 
be reduced by the losses confirmed in the taxation of the seller company. Possible tax 
avoidance activities need to be evaluated especially if the substance and share sale are 
combined. For example in an exchange of shares a fair value can be used as the 
alienation price of the shares. Using the fair value creates a linkage to the International 
Financial Reporting Standards (IFRS). More complicated situations in determining the 
alienation price may arise, when an interest component, compensation on competition 
limitation or a lifelong payment, or old entrepreneur are related to the alienation. The 
alienation price is determined on the date when the sales contract is created, which is 
the trade date. The taxation may be postponed in situations, in which the taxation is 
postponed because of the future events. Matching principle creates the basis for the 
carryforward principles of the Business Income Tax Act. Based on the matching 
principle, those costs that do not accrue income in the future years are recognized as 
expense. The usage of the matching principle creates a linkage between the corporate 
capital gains taxation and bookkeeping. Under- or overpricing the alienations may lead 
into questions regarding hidden dividends and adjustments to the fair value to ensure 
the neutral taxation. In case of share sales by a limited liability company to related 
parties, a possibility for the tax avoidance under the Tax Procedure Act 28 §, 29 § and 
31 § may exist. Also in the alienations related to the balance of the company situations 
the Tax procedure Act 28 § and 29 § may become applicable. In the future more 
investigation could be done still how to make the tax regulations so that the regulations 
are keeping the focus of the companies in the business operations itself, not in spending 
time and effort in carrying out things in order to avoid taxes. 
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Not only the Bookkeeping Act is having the relationship to the concept of the 
acquisition cost but also the International Accounting Standards (IAS) and the 
International Financial Reporting Standards (IFRS). Interpretative situations may arise 
on the time of acquisition and certain types of costs such as professional fees. The case 
law has indicated that if no reliable evidence is shown, the professional fees arisen in 
connection to the acquisition are included to the acquisition cost. Especially after the 
tax renewal of the year 2004 the tax treatment of the professional fees raised a lot of 
discussion. The capital loss of the fixed asset shares is fully non-deductible, if the 
corresponding capital gain would have been tax-exempt. Similarly, the other associated 
costs are non-deductible. This follows the symmetry principle of taxation. The 
deduction of the capital loss of fixed asset shares applies to the gains on the fixed asset 
shares only. The taxpayer does not have a right to deduct the capital losses from the 
gains earned in the earlier years. This means that the carryback principle is not applied. 
The deductibility for the fixed asset shares, requires the ownership of less than 10 
percent and the ownership time less than one year. This means that the tax exemption 
is not applied when the tax exemption criteria are not met.

The fulfillment of the requirements for the tax exemption should be evaluated from the 
subject and object company perspective. First the subject requirements are evaluated 
and then the object requirements. The subject needs to carry out business operations, 
because the tax exemption rule for tax exemption of the alienation of fixed asset shares 
is in the Business Income Tax Act. After having concluded that the taxpayer is doing 
business it can be analyzed, whether the business and professional operation of the 
taxpayer constitute the business source of income. The form of company should not 
affect the applied sources of income and their composition. The borderline between the 
business and personal source of income for holding companies is not unambiguous. 
Holding companies have raised a lot of discussion in the subject area of corporate 
capital gains taxation. Alienation of shares done by holding companies under the 
Income Tax Act are taxable, whereas those done by holding companies under the 
Business Income Tax Act can be tax-exempt. The most significant matter of 
interpretation regarding the subject is related to the parent companies of such groups, 
of which the business is mainly related to owning and managing shares. Active, 
independent and outside-oriented operation is required from the holding company 
operating as a parent company. In some artificial cases the Tax Procedure Act 28 § 
could be applied. What is significant from the viewpoint of the terminology is that it can 
be thought that the prohibition of the chain taxation and the tax exemption of the 
capital gains  together constitute the participation exemption system in Finland. 
However, the focus of this study has not been in the chain taxation as such. The tax 
exemption of capital gains on shares is an exception among the tax exposure of the 
alienation prices of shares. The tax treatment of dividends and capital gains has not 
been harmonized as it has been done in several other European Union countries. The 
linkage between the taxation of dividends and corporate capital gains could therefore 
be investigated further in the future. Corporate capital gains tax exemption is aiming 
for the ease of reorganizations of international groups, and thus continuous 
improvement activities instead of big renewals between a couple of years would be 
valued. 

There are certain provisions for the subject company types regarding the tax 
exemption. The tax-exempt sale of shares based on the Business Income Tax Act is 
related to the limited liability companies engaged in the business, but also business 
cooperatives, savings banks and mutual insurance companies for neutrality reasons 
and also corresponding foreign entities. Tax planning possibilities may arise in 
situations, in which a limited liability company is a shareholder in a partnership. The 
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group may try to transfer such income to the partnership against of which dissolution 
loss could be deducted. However, the Tax Procedure Act 28 § may become applicable. 
In the future an option for a renewal would be to have a flow-through approach that is 
already applied in many European Union countries. That would diminish the tax 
planning related to the partnerships and increase the neutrality of the form of 
investment, which means that investments done in different legal forms of company 
would become equal with each other. However, combining the investigation in the area 
of corporate capital gains taxation and legal structures of corporation is a 
multidiscipline subject and is also requiring renovations in the way in which the 
taxation regulations are implemented.

Capital gains of private equity firms are taxable. Symmetrically the acquisition cost is 
deductible.  The shares of the private equity firms are considered to be current assets as 
part of the normal business operation rather than fixed assets and their profit is based 
on the value increase. Analyzing whether a company carries out private equity business 
is done by taking into account the actual business operation and the wholeness of the 
completed investments. That approach has also been supported by the case law. The 
normal parent holding company activities should not be mixed up with the private 
equity business. However, in the case law such a holding company that supports 
routing money from an external investor to the target company is deemed a private 
equity firm. A lot of discussion has arisen regarding the corporate capital gains taxation 
of holding companies and private equity firms. The current tax regulation regarding the 
subject company is not industry-neutral, because private equity firms have been put 
into an unequal position with the special rule regarding that industry in the Business 
Income Tax Act 6 § subsection 1 paragraph 1. In the future possibilities for renewing 
the regulation around the private equity as a subject company should be evaluated.

The first requirement regarding the target of the alienation is related to the asset type. 
Only shares of a limited liability company are applicable for a tax-exempt alienation. 
Finland is not having derivatives in the scope of the tax exemption. Denmark, Norway 
and Sweden have extended the scope of the tax exemption to derivatives in order to 
avoid tax planning related to allocating non-deductible acquisition costs to deductible 
acquisition costs of derivatives. Therefore in Finland it could also be re-evaluated the 
tax treatment of derivatives from the capital gains taxation point of view. In addition, 
tax exemption could be applied only for example to non-listed shares, and no 
requirement for ownership time and share would be needed for those shares except for 
the share investments done into non- tax treaty countries. The limitation regarding the 
real estate and housing companies could be re-evaluated too, because the tax avoidance 
situations can be interrupted with the Tax Procedure Act 28 §. The limitation rule is not 
only an exception in the regulations regarding the participation exemption in the 
Business Income Tax Act, but also in the Nordic scope, because in the Nordic countries 
real estate companies have not been scoped out from the regulations on the 
participation exemption. Overall, the current object company provisions aim for the 
alienated share to be business-related, but it should be evaluated, whether it would be 
possible to get rid of the part of the provisions and in that way also to support the 
simplicity and efficiency principle of taxation.

The second requirement for the object of the alienation is that the alienated shares 
belong to the business source of income. If that does not take place, the shares are not 
in the scope of the Business Income Tax Act and could not be evaluated in the scope of 
tax exemption regulations of the Business Income Tax Act. In principle the operational 
nature is decided based on the original purpose of use, but the change in the nature is 
also compared to the nature at the time of alienation. There needs to be a direct or 
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indirect interface to the business. It is possible that the source of income changes if the 
business relationship has been broken down at least five years ago. The time of five 
years has been justified with the viewpoint that shares will not anymore be returned to 
the business source of income in the alienation. That interpretation has been supported 
by the case law. As it can be seen the division to the different sources of income is 
bringing out many things to be analyzed. The Merger Directive could be investigated 
further from the viewpoint of sources of income, because no division to the sources of 
income is done there. In order to have a chance to be considered being in the scope of 
tax exemption, the holding company should carry out active owner control in the target 
company, deliver group-level services to the target company and to position itself to a 
parent holding company position even though there would also be other owners in the 
target company. The case law also indicates that shares do not belong to the business
because of the nature of the holding company as an investment holding company with 
minority ownerships and without an adequate business relationship. Interpretative 
situations may also arise after a reorganization, after which it may happen that the 
operational relationship between the subject and object company does not exist 
anymore. The application of the Tax Procedure Act 28 § would be more natural for 
evaluating the tax-exempt alienations of shares in reorganizations than the Business 
Income Tax Act 52 h §, which is not applicable for evaluating those as such. A renewal 
could be considered regarding removing the division to the sources of income or 
allowing loss carryforward between different sources of income. Removing the sources 
of income could ease the group contribution system.

After the evaluation regarding the source of income has been done based on the 
Business Income Tax Act 53 §, the next step is to evaluate whether the shares belong to 
the asset type of fixed assets based on the Business Income Tax Act 12 §. Only the fixed 
asset shares are in the scope of the tax exemption. Shares belong to the fixed assets for 
example when the purpose of owning them is to increase or otherwise enhance the sale 
of the products or to secure or ease in acquiring the production factors needed by the 
business, and the owned shares therefore are related to the business of the owner. The 
requirement for the tax exemption is that the taxpayer has owned for at least one-year 
period that ended not more than one year before the alienation at least ten percent 
share of the share capital of the alienated company and the alienated shares are 
included into the shares owned in this way. The ownership time requirement has been 
set out for preventing quick and aggressive tax planning activities. However, it should 
be investigated further, whether it is relevant to have the ownership time requirement 
in case the business nature and significance of the alienated share is tested. In order to 
attain the tax exemption, the target company should be a domestic or such a company 
domiciled in the European Union that is meant with the Article 2 of the Parent-
Subsidiary Directive, or the company's state of residence and Finland have such a tax 
treaty in force for avoiding double taxation, which applies to the dividend distributed 
by the company. It would also be valuable to investigate, whether the provision of the 
domicile of the target company could be left out.

In the Finnish corporate capital gains taxation such features exist that indicate that 
effort has been allocated to avoid double benefits to be received with the help of the tax 
exemption. Based on the separate regulation in the Business Income Tax Act 6 b § 
subsection 3, the certain items are returned to the income if tax-exempt capital gains 
arise when disposing of the shares, which means that the earlier deducted items are 
returned to the income in the alienation transaction. The regulation is deemed 
necessary to avoid a double benefit arisen to the taxpayer because of the tax exemption 
regulations. Capital losses and final losses of the fixed asset shares are deductible for 
other companies than those in the scope of the tax exemption of the alienation prices as 
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defined in the Business Income Tax Act 6 § subsection 1 paragraph 1. For the alienation 
prices of the fixed asset shares the main principle is that because of the tax exemption 
of the alienation prices, the acquisition costs of these shares are not deductible. This 
meets the symmetry principle of taxation. There are limitations and exceptions to this 
rule based on the Business Income Tax Act 6 b § subsections 4–6, and therefore at the 
same time they create deviations from the symmetry of the main principle. An 
interesting feature here is that in Sweden the capital gains and losses both on Swedish 
and foreign shares are treated symmetrically in taxation, whereas in Finland the capital 
losses of such a company with which there is not a tax treaty are not accepted being 
deducted. This practice may be good to be further investigated in the future.

As a consequence of the participation exemption, write-offs of shares are not 
deductible. The deductibility of permanent losses as well as the tax treatment of the 
dissolution gains and losses are tied up with the participation exemption. In addition, 
losses and write-offs of other receivables than trade receivables, group aid given and 
other corresponding costs given to improve the financial position of the limited liability 
company and given without a compensation are not deductible. Therefore, there are 
many things in the Finnish corporate capital gains taxation that has been taken into 
consideration when implementing the taxation regulations. As a final summary, it can 
be seen that holding companies, partnerships and private equity firms cause most of 
the interpretative situations regarding the subject company requirements. Regarding 
the object companies, most discussions have arisen around the operational relationship 
between the subject and object company, which would be indicating the nature of the 
business source of income. Possibilities for renewing the Finnish corporate capital 
gains taxation system should be analyzed in the future more often and from more 
different perspectives than currently.

9.5.2 Future alternative models 

There have been discussions on different corporate capital gains taxation models. The 
perspective of these discussions is much narrower than that of the corporate capital 
gains taxation development at the level of the European Union. The viewpoint of the 
corporate capital gains taxation development in the European Union is taking quite 
widely into account not only taxation but also many other economics related aspects. 
Instead, the discussions on the alternative corporate capital gains taxation models for 
individual countries tend to be purely taxation-focused. Because of that it may be 
difficult to analyze their value of use. However, in the next sections the identified 
possible future corporate capital gains taxation models are discussed.

The work group settled by the Finnish Ministry of Finance on September 18 2008 
searched for different options for future options for renewing the corporate and capital 
taxation. The main feature of different options created by that work group was shifting 
the focus of capital income taxation from corporate taxation towards personal taxation, 
which means mitigating corporate taxation and increasing the level of personal 
taxation.1412 One of these options is the classical model, in which the tax reliefs would 
be removed. The profit distributed by a company is taxed twice. The second option 
would be a customized classical model, in which the profit distributed by the company 
is as a rule taxed twice. The dividend taxation of the owner entrepreneur of small 
limited liability companies would however be eased. The third option would be a 
customized model based on the current model. The tax exemption of the unlisted 

1412 Verotuksen kehittämistyöryhmän väliraportti 2010, 7, 67.
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companies would be removed and replaced by the lightened taxation of the normal 
gain. In all these three models the corporate tax rate would decrease and the capital 
income tax rate increase.1413 These kinds of discussions for the renewal of the corporate 
capital gains taxation indicate that the corporate capital gains taxation renewals should 
not be driven independently from the personal income taxation. The reason for that is 
the viewpoint for the avoidance of the double taxation. As already discussed earlier in 
this study, for example in Finnish taxation system the comprehensive participation 
exemption is reached as a combination of the corporate capital gains taxation and the 
tax exemption of the distributed dividends at the company level. Therefore the Finnish 
taxation system leads into the situation, in which all the distributed company profits 
are only taxed at the shareholder level and the corporate capital gains are only taxed at 
the company level. Regardless of the discussions taken to emphasize the focus on the 
personal taxation, it can also be argued that the corporate capital gains taxation should 
not be fully removed, because that taxation is bringing significant corporate tax profits 
to the states. 

One of the proposals made by the world tax specialists for the future changes in the 
corporate income taxation is the tax exemption of the normal gain. The normal gain 
means the gain that could be reached in the financial market at a proportionally low 
risk, and the tax would not be imposed on the gains below the normal gain. However, 
there are several open questions still related to the normal gain proposal.1414 The model 
of the tax exemption of the normal gain was applied in the Norwegian corporate capital 
gains taxation in 2008–2011. That model was only discussed from the viewpoint of the 
corporate capital gains taxation in the chapter 5 of this study. However, the impact of 
the model is more on the viewpoint of the double taxation rather than only on the 
corporate capital gains taxation. In the Norwegian model implemented in the year 
2006, taxation was imposed in 2008–2011 to that part of the gain of the share 
investment that exceeds the normal gain. A normal gain is considered to be a risk-free 
alternative gain, which can be measured with the interest rates of the state loans. 
Neutrality as the feature of a good tax system has played a significant role in preparing 
the normal gain taxation model. The model aims to be neutral from the viewpoint of 
the risk premium. The normal gain model means that the corporate capital income tax 
is levied on the total gain of the shares and the personal capital income tax is levied on 
the gain excluding the gain due to the risk-free interest. The normal gain model 
combines feasibility and favorable economic behavioral impacts. Different financial 
decisions of the shareholders and companies are treated in a neutral manner, and with 
the model it is possible to reach moderately.1415

To avoid double taxation, either the company or owner should be exempt from tax. Tax 
exemptions of the current corporate capital gains taxation models already make 
taxation models partly to get rid of the double taxation. The same end result can be 
reached with the tax exemption of the return on equity. Belgium’s ACE (Allowance for 
Corporate Equity) model represent the return on equity taxation model. The aim of the 
return on equity taxation models is to release a certain percentage share (the level of 
the risk-free interest) of the return of the equity regardless of its form (dividend or 
capital gain) from taxation. Therefore, the final aim of the ACE model is the same as the 
normal gain model just discussed above. In the normal gain model the tax exemption of 
the risk-free gain is implemented in the taxation of the owner, whereas in the ACE 
model this is implemented in the taxation of the company. In these models, only the 

1413 Verotuksen kehittämistyöryhmän väliraportti 2010, 67.
1414 Muistioita seuraavalle hallitukselle: talouspolitiikan painopisteitä 2011-2015 2010, 27.
1415 Myrsky 2013, 203–204. See Kari 2007, 137–138.
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excess return is taxed, which is efficient from the perspective of economics.1416 The 
neutral tax treatment has been the most important trigger in the development of the 
ACE model in the same way as in the normal gain model. The neutral tax treatment of 
financing received with the help of liabilities and equity has become more and more 
important in the globalizing world. The ACE model has been the end result of a 
thorough work of specialists and represented in the Mirrlees review1417 in the year 2011. 
The gain of a liability, which is the interest, is often deductible in taxation, but the gain 
of the equity is not. This is a non-neutral situation from the taxation point of view. 
Therefore, companies should be allowed to deduct a normal gain from the equity in 
taxation. After that deduction, the gain of the equity will still compose of the pure gain 
and the risk premium, which is the difference between the risk-free gain and the gain 
including the risk. In the ACE model the dividends are under double taxation, but the 
company can deduct a fictional interest computed to the equity. This fictional interest is 
the same as the opportunity cost of equity. It has been argued that if the normal gain of 
equity would be deductible that would boost domestic investments and increase wages 
and salaries as well as the national income. In addition, the ACE model reduces the 
incentive of companies to sort out balance sheets in order to attain an interest 
deduction in countries having high interest rates. The ACE model also enhances the 
features of a good tax system. The use of liabilities and equity become neutral as 
sources of financing for companies. Also the administrative implementation of the ACE 
model is simple. The deduction of the risk-free gain on the equity can be made by using 
an expenditure tax system or by making the deduction as a part of the corporate income 
taxation system. The ACE model also has an approach for an immediate deduction of 
losses. The ACE model is already used in Belgium.1418 In the future it would be useful 
further to investigate the normal gain model and ACE model and especially to examine 
the differences of these models and their impact to the economic growth.

An optional system for the corporate income tax would be a cash flow tax. In the cash 
flow tax system the tax base is composed of the net income before interests deducted 
with the acquisition cost of the new investments. The tax authority contributes to the 
investment with the amount of the tax rate and correspondingly receives the part of the 
gain, when the gain is realized. If taxation is fully symmetric, the cash flow tax is only 
the tax for the realized cash flows. Therefore taxation does not affect the profitability 
condition of the investments, and taxation is neutral between the investments 
regardless of the risk level of the investments. The cash flow tax effectively leads into 
tax exemption of the normal gain (opportunity cost) of the investment. Taxation is only 
imposed to that part of the gain of the investment that exceeds the gain reachable in the 
market.1419 Cash flow tax system, as well as the return on equity tax system, aims to be 
at the same time administratively neutral and simple and also immune to inflation. One 
benefit of the cash flow tax system is also that depreciation deduction does not exist in 
taxation, because investment costs are deducted immediately based on the cash flow 
principle. In the cash flow tax system a company could deduct the investment costs 
already in the year of acquisition. The effect of taxation to the cost of capital would 
disappear, and only remaining taxable items would be the pure gains exceeding the 
opportunity cost. The cash flow tax is the tax for the realized cash flow (for the pure 
profit). The question becomes about the level of the tax rate. In theory in a closed 
economy the rate could be very high, but even in that case tax planning and tax 

1416 Kukkonen 2007c, 119–120.
1417 Mirrlees – Adam – Besley – Blundell – Bond – Chote – Gammie – Johnson – Myles – Poterba 2011.
1418 Myrsky 2013, 201–202; Myrsky 2014, 96. See Korkman – Lassila – Määttänen – Valkonen 2009, 63, 
74.
1419 Myrsky 2013, 204–207. See Hjerppe 2007, 61; Kanniainen – Panteghini 2008; Kay – King 1978; 
Meade Committee 1978; OECD 2007.
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avoidance activities would take place.  In an open economy, the tax rate levels of the 
other countries should be taken into consideration especially in case of existence of 
multinational companies.1420 The use of cash flow tax instead of the corporate income 
tax would mean a huge change. Therefore, that model still requires more investigation 
in the current economics before considering to implement that.

Comprehensive business income tax (CBIT) model has also been under consideration 
for future taxation models. In that model, the uniform taxation of the different forms of 
financing is implemented by eliminating the interest deduction of the debt. In CBIT 
model, most probably double taxation would exist and taxation would not be neutral. 
However, from the fiscal perspective, the comprehensive business income model would 
be more profitable than the ACE model and the cash flow tax model.1421 In order to 
avoid double taxation of interest, the interest received by firms or banks from other 
CBIT entities should be exempt or credited. The interest that firms or banks receive 
from non-CBIT entities will be subject to tax. The CBIT has been proposed by the US 
Treasury in the year 1992. CBIT transforms the corporate income tax into a broad-
based tax on capital at the firm level. All capital income will be taxed at source. Based 
on the proposal, CBIT is accompanied by an abolition of personal taxes on capital. 
Therefore, it avoids double taxation of some sorts of capital income – such as dividends 
– and broadens the base to currently exempt types of capital income – such as that 
earned by institutional investors. A disadvantage of the CBIT model is that it raises the 
cost of capital on debt-financed investments. Fewer investment projects will be 
profitable at the margin and thus investment declines. This effect is opposite to the ACE 
model. The broadening of the base under CBIT will raise corporate tax revenue. If the 
overall tax revenue is to be maintained, the CBIT model allows for a lower corporate tax 
rate. This decreases the cost of capital on equity-financed investments and may attract 
mobile economic rents or paper profits of multinationals. This is opposite from the ACE 
model: the CBIT model is shifting the tax burden away from rents towards the marginal 
investment return. If mobile rents, credit constraints and multinational profit shifting 
are important relative to marginal investment decisions, then the CBIT could be 
attractive.1422

Keskitalo does not create a clear-cut future corporate capital gains taxation model as 
such, but he highlights the features that would be valuable to be taken into account in a 
future corporate capital gains taxation model. The corporate capital gains taxation 
should be developed paying attention to the functionality and freedom of the market. 
Especially division to the sources of income is currently considered hampering the 
operational and structural structures of companies. Keskitalo considers that Sweden’s 
corporate capital gains taxation model is flexible and vast, and that could be used as a 
starting point for renewals in Finland. Also the changes to the tax base should be 
analyzed. It would be worthwhile to exclude the distribution of profits from the tax 
base. This would mean that dividends, capital gains and other profit distributions 
would be tax-exempt regardless of their source state. Keskitalo argues that in that way 
the tax exemption would become applicable without the provisions on ownership time, 
ownership share and asset type. Correspondingly, capital losses, dissolution losses and 
write-offs could not affect the corporate tax base directly or indirectly. It should also be 
investigated, whether it would be possible to allocate the corporate tax to that part of 
the taxable business income that the company distributes as profits to shareholders.1423

This feature is in line with the Estonian corporate capital gains taxation model, but 

1420 Eerola – Kari – Pehkonen 2009, 179; Hjerppe – Kari – Kiander – Poutvaara 2003, 85.
1421 Hjerppe – Kari – Kiander – Poutvaara 2003, 86; Myrsky 2014, 96.
1422 Mooij – Devereux 2008, 16; Myrsky 2014, 96.
1423 Keskitalo 2012, 925.
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Keskitalo does not analyze the applicability of the Estonian corporate capital gains 
taxation model as a future corporate capital gains taxation model.

9.5.3 Proposal for the future model

Even though there has been discussion about different corporate capital gains taxation 
models as discussed further in the previous chapter, those models would  not be the 
best possible ones for being a future corporate capital gains taxation model as justified 
in the previous chapter. The major focus of the development discussions have been in 
removing the double taxation. In the economic situation it would anyhow make more 
sense to move the focus for easing the corporate reorganizations with the help of the 
corporate capital gains taxation models. The corporate capital gains taxation 
regulations should be simple and lead into light administrative tasks both in companies 
and tax authorities. The regulations should also have been developed so that the tax 
avoidance possibilities have been minimized. A future corporate capital gains taxation 
system should utilize the features of the current systems in the European Union, 
features of a good taxation system and also to consider things more from the 
perspective of group of companies. Efficiency and simplicity are important features in a 
good taxation system. The current corporate capital gains taxation systems have most 
been focusing on neutrality and symmetry. In addition to neutrality, the efficiency 
focuses on the compliance and administrative costs of taxation. The most important 
way to measure the simplicity is to evaluate the actions needed to follow the taxation 
statute. It should be evaluated, whether it would be possible to cut down the actions 
required from taxpayers in complying with a tax statute and the actions required from 
the administration in administering the statute.

The proposal is in order to utilize the efficiency and simplicity, effort should be 
allocated to find out the ways to set up bodies, of which the focus would be in the cross-
border harmonization possibilities among the European Union and Nordic countries. 
As discussed earlier in this chapter, the EU member states and Nordic countries have 
similar rules in their corporate capital gains taxation systems, but seemingly they do 
not have enough capacity to conduct extensive analyses on the impacts of the changes 
in their corporate capital gains taxation systems. In addition, it may even be a little 
challenging to investigate the possible impacts of a change in a corporate capital gains 
taxation system in another country. Therefore, the recent trends in the corporate 
capital gains taxation indicate that many EU member states and Nordic countries have 
been following the changes implemented in the member state or Nordic country and 
then decided to implement the corresponding changes without having a thorough 
analysis of the impacts. However, because of the tough tax competition and in order to 
avoid tax arbitrage, the EU member states and Nordic countries have not had much 
choices on whether or not to follow the other countries. It should be noticed that setting 
out strict EU- or Nordic country -level taxation regulations in the corporate capital 
gains taxation subject area may not be the best solution. Rather the aim of the new 
cross-border bodies should be to increase the amount of knowledge of the economic 
impacts of the corporate capital gains taxation and share information, knowledge and 
best practices for the EU member states and Nordic countries. 

Another proposal is that more investigation should be done in the area of international 
trade. Especially the behavior of small limited liability companies and group companies 
should be studied. The reason for that is that limited liability companies and 
corresponding independent taxpayers are in the focus in the current corporate capital 
gains taxation systems. It should be clarified more what the concept of Nordic countries 
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and EU member states means for limited liability companies and group companies. 
Based on this information it should thereafter be evaluated, whether there are such 
differences in the corporate capital gains taxation systems of the EU member states and 
correspondingly between the Nordic countries that the differences would be causing 
unwished tax arbitrage or tax avoidance situations. The above stated cross-border and 
cross-scientific investigations should be prioritized. However, there are also a couple of 
features in the corporate capital gains taxation systems that are worth of noting for a 
possible future corporate capital gains taxation system in an individual EU member 
state or a Nordic country.

There are such features in the Danish, Dutch and UK corporate taxation system that by 
combining those a good corporate capital gains taxation system could be reached. In 
the Danish system the subsidiary and group shares as well as the portfolio shares are 
clearly defined. By defining these Denmark has made the regulations related to the tax 
exemption of the alienated share clear and simple enough. Denmark is excluding 
portfolio shares from the scope of the tax exemption. For group shares, there is the 50 
percent voting power requirement. This is an interesting feature in a corporate capital 
gains taxation system, because in a future corporate capital gains taxation system more 
attention should be spent on items that are related to corporate taxation but that also 
relate to corporate legal structures. That will make the exercise of defining a future 
corporate capital gains taxation model a more cross-scientific work, and it will also 
require flexibility and renovations in setting out the taxation acts so that the needed 
references are done to corporate ownership structures. 

It could be investigated further, what would be the impact of setting up the voting 
power requirements for the group shares to 100 percent. That could be investigated 
because in the group consolidation all the intra-group items are eliminated. Similarly, it 
could be worth investigating about ignoring the corporate capital gains taxation for 
intra-group items. However, this is a wide subject area for investigation, because it will 
then also raise questions in the other group taxation areas such as transfer pricing. It 
would not only be possible to discuss about the taxing of corporate capital gains in the 
groups without entering into a discussion about the features of other group taxation 
items too. However, without an extremely comprehensive further studies it could
already now be utilized in a future corporate capital gains taxation system the concept 
of qualifying groups that is applied in the corporate capital gains taxation in the 
corporate capital gains taxation system in the United Kingdom.

Allocating more focus of developing a corporate capital gains taxation system for 
recognizing better the corporate group structures and also differentiating the corporate 
capital gains taxation depending on whether the question is about an intra-group 
alienation or alienation between individual companies, is pointing the question to tax 
integration solutions. Tax integration solutions may encompass core functions, transfer 
of losses, assets and income across tax group members, and may be implemented 
through the use of a separate, common or single tax base. In the solution based on the 
separate tax bases all tax group members are separate taxpayers for all corporate 
income taxation purposes. In the single tax base solution all tax group members are 
effectively treated as a single taxable entity. In the solution of a common tax base, each 
entity continues to have its individual tax base. The individual tax bases of the tax 
group members are at some stage of the mechanical integration aggregated totally or 
partly in order to arrive at a common consolidated taxable income or loss1424. There are 
two potential models for the aggregation of the individual tax results. First option is 

1424 Correia 2013, 161. See Ting 2006, 425, 432–434.
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that the accounts reported in the financial statements or the tax statements of the tax 
group member are aggregated on a consolidated tax return. The second option is that 
each tax group member calculates its income and transfer that to the parent 
corporation.1425 It can be concluded that the viewpoint of the integration of the 
corporate capital gains taxation in the groups is connected with the Common 
Consolidated Corporate Tax Base (CCCTB) investigated in the European Union as 
discussed earlier in this chapter. The viewpoint of the integration of the corporate 
capital gains taxation in the groups is connected with the concept of income discussed 
in the chapter 3 of this study, because the tax base is in a significant role in the 
integration discussions.

There are also other individual features in the Danish, Dutch and UK corporate capital 
gains taxation system that are such that could be implemented in a future corporate 
capital gains taxation system. Denmark is using the ownership share as the object 
company requirement, but the ownership time, domicile and quotation do not have an 
effect. In the United Kingdom, the resident companies are taxed on their global gains 
whereas those of the non-resident companies are taxed on the United Kingdom -based 
gains. In addition, United Kingdom is defining a substantial shareholding requirement 
for trading companies. By combining these the end result would be a simple enough 
regulation for the object company. The definition of the substantial shareholding could 
be considered being applied to other companies than trading companies only. Not 
regulating the ownership time and domicile would be reasonable in a future corporate 
capital gains taxation system, because companies may make disposals in short 
intervals. Setting an ownership time and domicile requirement would mean that 
corporate capital gains taxation regulations would make it difficult for companies to 
expand their business internationally, and companies would lock in with the existing 
capital. Based on the feature of neutrality in a good taxation system, the corporate 
capital gains taxation system should not try to direct the behavior of companies to a 
certain direction.

In a future corporate capital gains taxation system the flow-through approach could be 
used for the ownership shares that are owned by holding companies. That is also 
currently used in Denmark. That would be a good way to diminish tax avoidance 
situations. In addition, instead just having the regulations, tests could be used in a 
future corporate capital gains taxation system for the ownership shares in the object 
company. That would support the efficiency and simplicity principles, because most 
probably the number of legal tax cases would decrease. Tests could work as a practical 
tool to ensure, whether the tax exemption regulations are met or not. Overall, a future 
corporate capital gains taxation system should combine the knowledge of the taxation, 
company ownership structures, meaning and purpose of a group, international 
business and economics. A new future corporate capital gains taxation system could 
therefore not be created by utilizing only the knowledge of the taxation regulations and 
economics.

Based on the above discussion, the Finnish corporate capital gains taxation model 
could be simplified in the future. The current subject company requirements are multi-
layer with the regulations on the business and professional activities (Business Income 
Tax Act 1 §), the business source of income (Business Income Tax Act 2 §) and the 
special requirements on the company type for the tax exemption (Business Income Tax 
Act 6 § subsection 1 paragraph 1). The future model could focus more on the object 
requirements only as it has been done in the Danish and Dutch corporate capital gains 

1425 Correia 2013, 159–161.
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taxation models. The Business Income Tax Act 2 § and 6 § subsection 1 paragraph 1 
would not be relevant anymore in the future Finnish corporate capital gains taxation 
model. Correspondingly, the Business Income Tax Act 1 § could be replaced with the 
requirement that the subject needs to be a legal person. 

The requirements regarding the object company could also be simplified in the future 
corporate capital gains taxation model in Finland. The current regulations focus on 
defining the taxable corporate capital income, deductible acquisition cost and the 
exceptions regarding the tax exemption. Therefore, the current regulations try to be as 
accurate as possible, but they have anyhow been causing a lot of interpretation disputes 
and thus leading to the increase of the workload of the Finnish tax authorities. This 
means that the current Finnish corporate capital gains taxation model has not been 
following the features of simplicity and efficiency of a good tax system in the best 
possible way. The current regulations regarding the source of income test of the object 
company (Business Income Tax Act 53 §), the definition of the fixed assets (Business 
Income Tax Act 12 §) and exceptions on the tax exemption (Business Income Tax 6 b §) 
could be left out from the regulations as such, but the regulations of the tax exemption 
would remain with applicable parts but with a different approach as discussed in the 
next section. The regulations regarding the definition of business income (Business 
Income Tax Act 4 §) and deductible cost (Business Income Tax Act 8 § paragraph 1 and 
2) could remain in the corporate income tax regulations, but the corporate capital 
income tax model could refer to those without including the regulations themselves. 
The statement about the taxability of the alienation prices (Business Income Tax Act 5 § 
paragraph 1) can be considered to be self-evident after the definition of the taxable 
business income (Business Income Tax Act 4 §), and therefore the contents 
corresponding to the Business Income Tax Act 5 § paragraph 1 could be left out from 
the future Finnish corporate capital gains tax model. Also, leaving out those both 
regulations should be considered, because a bigger question in the corporate capital 
gains taxation is that whether the division to the sources of income would be needed at
all. From the Finnish future capital gains taxation model perspective that division 
would not be needed. One issue in the current Finnish corporate capital income tax 
model is that it mixes up the generic corporate income tax regulations and the 
corporate capital income tax regulations. In the future model it would be therefore 
reasonable to clearly describe the corporate capital income tax model as a wholeness 
and then make the needed references to the generic corporate capital income tax 
regulations inside the Business Income Tax Act.

The Danish corporate capital gains taxation regulations give a simple and clear starting 
point for defining the requirements of the object of the alienation. The future Finnish 
corporate capital gains taxation model should not therefore include a requirement for 
the ownership time, quotation and domicile. The Danish corporate capital gains tax 
exemption is based on the separation of direct investment shares and portfolio shares. 
Denmark has defined that the ownership share of 10 percent or more is a direct 
investment. For the future Finnish corporate capital gains taxation model, the 
separation of the direct investment shares and portfolio shares create the baseline, but 
the approach of regulating only the minimum ownership share is not enough, because 
it would give too much space for interpretation issues. In the Dutch corporate capital 
gains tax model there are more elaborated requirements for the object instead of the 
pure ownership share requirement only. The same approach could be used in the 
Finnish corporate capital income tax model too. The first requirement could therefore 
be in the future Finnish corporate capital income tax model that the object company is 
a subsiadiary company, which means that the owner company owns the certain 
percentage of the equity and the equity is divided into shares. This creates an interface 
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to the Bookkeeping Act. Therefore, the percentage limit applied in the Dutch corporate 
capital income taxation should not be applied as such. There could be two additional 
requirements, and if one of those were applicable even though the first requirement 
regarding the subsidiary company would not be met, the tax exemption would be 
applied. The first one of the additional requirements is that the object company is taxed 
with the tax rate of 10 percent of the business profits. It can be concluded that this 
ensures that the object of the alienation is business-related. The second additional 
requirement is that less than 50 percent of the total assets of the object company are 
passive. For example, intra-group receivables are passive assets. This second additional 
requirement also ensures that the object of the alienation is business-related. However, 
in the Finnish corporate capital gain tax model it should be defined more accurately 
than in the Netherlands what the passive assets mean. Otherwise the regulation will 
give too much space still for interpretation issues. 

Even though the starting point of the Finnish corporate capital gains taxation would be 
also in the future that each legal person is tax-liable individually, more attention could 
be still put in the future studies for the corporate capital gains taxation from the 
perspective of a group and double taxation. The above-discussed Finnish future 
corporate capital gains tax model would remove the double taxation, when the question 
is about the alienations of significant direct investment shares. However, for the double 
taxation, there could also be considered other options for diminishing that, but as 
stated earlier in this study, the double taxation as such was not in the focus of this 
study. Also, it was discussed that instead of focusing purely on diminishing the double 
taxation as it has been done so far in the taxation related discussions, it should be 
focused more on the taxation topics from the viewpoint of the economic growth and 
business innovation. The above-discussed Finnish future corporate capital gains tax 
model also covers the viewpoint of a group with the help of the second additional 
requirement of the object company, in which the intra-group receivables were defined 
as passive assets. The Finnish future corporate capital gains taxation model should be 
extensive enough as such to cover the viewpoint of a group. However, that viewpoint 
could be investigated further and the model drafted above could be compared to the 
flow-through approach, in which the focus is more on the terms of holding company 
and subject company instead of the simple and clear corporate capital gains tax model. 
In addition, it could be more investigated the impact of removing fully the source of 
income regulations from the future Business Income Tax Act. However, that 
investigation cannot be done only from the corporate capital gains taxation perspective, 
because as concluded in the above discussion on the Finnish future corporate capital 
gains tax model, that future model would not be dependent on the division to the 
sources of income.

9.6 Final remarks

When analyzing the development of the Finnish economics during last couple of 
decades, it is noticed that the corporate sector exports its capital more and more to 
abroad. When developing corporate income taxation, the certain features should be 
prioritized. Corporate taxation should:

encourage savings and entrepreneurship

be at a reasonable level

be competitive from the international perspective; and
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be assessable already when planning business.

It is essential that corporate income tax rates are not increased.1426

Given the uncertainty about the behavioral response, it is not clear that whether an 
overall cut in capital gains taxes would improve economic efficiency. The argument that 
capital gains taxes reduce risk taking in entrepreneurship is less than clear. A tax can 
actually encourage risk taking because, while it reduces the expected return, it also 
reduced the variation in return.1427 When considering changes in the corporate capital 
gains taxation, it should also be kept in mind that the relative lowness of the corporate 
capital gains tax rate is not the same thing as the mild taxation of the realized increases 
in value. If inflation is eliminated from the nominal gain, the real tax rate can still be 
significant. Also, neutral taxation in sense of investments and savings is not necessarily 
neutral in sense of entrepreneurship and international location of companies1428.

Different ways to accomplish tax exemption should also be considered in connection 
with the change of corporate capital gains taxation. A wider concept of tax exemption is 
tax expenditure, which can be seen as a public expenditure implemented through tax 
system by way of special tax concession: exclusion, exemption, allowance, credit, 
preferential rate or tax deferral.1429 Capital gains tax rates in many countries decline 
with the holding period of stock, resulting in a lock-in effect that hinders the re-
allocation of capital towards more productive uses. These distortions may not always be 
sufficiently justified by market failure considerations. A careful examination of the 
costs and benefits of these tax preferences should have a lot of focus in the future 
corporate capital gains taxation rules changes.1430 Even if the individual country focus 
is the priority, geographical areas should be considered as wholeness in the changes 
before having a look into the different economical alliances. Economic integration takes 
place most efficiently between such countries, of which the cultural, linguistic and 
social background is similar and which are located near to each other. The common 
Nordic market area enhances the diversification of the production and export and 
strengthens the competitiveness of the companies of the area also outside the area.1431

When considering the future changes and options in the corporate income taxation, 
taxation and its impacts should be evaluated in a wider context than earlier. Taxation is 
not anymore such a part of the economics that can be analyzed and on which 
conclusions could be done individually. Instead, taxation must be evaluated in the 
context of the whole surrounding economics, and not only that of the home country, 
but also that of the surrounding countries and all the other countries too. That, not only 
requires the change in the way of working when considering changes in the corporate 
income taxation but also requires more and more comprehensive international taxation 
knowledge by the taxation specialists. Until today, the corporate tax rate has been set in 
different countries having the focus in the economic policy of the country itself. The 
other main viewpoint has been the tax competition: how is the corporate tax rate 
affecting the position of the country in the specific economic area among the 
surrounding countries. 

1426 Lehmus 2007, 38; Ukkola – Hintsanen – Kuivisto – Viitanen 2009, 112.
1427 Gravelle 1994, 142, 159.
1428 Korkman – Lassila – Määttänen – Valkonen, 2009, 74; Kukkonen 2007c, 121.
1429 Choosing a broad base - low rate approach to taxation 2010, 39.
1430 Tax and the economy: a comparative assessment of OECD countries 2001, 31.
1431 Vartia 2003, 145.
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In the current economic situation, there are two significant options to renew the 
corporate capital gains taxation in Finland, Nordic countries and European Union. To 
increase the competitive edge of the European Union in the world economy, the 
member states should consider tax harmonization between the states. That could boost 
the latent entrepreneurs or ideas for enterprises to implement new business activities 
in other European countries. That, on the other hand, will at the end of the day to 
increase the overall economic competitiveness as one economic area towards the rest of 
the world. However, the tax harmonization in the European Union requires skillful tax 
and public finance specialists to negotiate the common future outlook and also to build 
the needed authorities not only to administer the European Union -wide corporate 
taxation model but also to manage that change so that the subsidiarity of the member 
states is not neglected. As discussed in the previous chapter, the harmonization should 
not anyhow be a dictating force in the short term at least. The main focus should rather 
be in setting up cross-border bodies for investigating the corporate capital gains 
taxation systems in individual member states, searching for best practices, 
investigating the impacts of the corporate capital gains taxation systems to economics 
and sharing knowledge and information to member states on other member states. This 
would improve the quality of the possible changes in the future corporate capital gains 
taxation systems. Even Constitution Act1432 supports the approach – when interpreting 
a wider context – that the corporate income taxation is set out so that EU member 
states are in the equal position with each other based on the corporate income taxation 
system. That can be concluded from Constitution Act 6 §, based on which people should 
be equal under the Act. If corporate income taxation regulations are significantly 
different in different member states, it leads companies to locate unequally among the 
member states and that again naturally leads people to unequally locate among the 
member states. It is also possible that in the future harmonization of the corpotate 
income taxation between the EU member states is eased with a multilateral agreement, 
which would make implementing of changes quicker. The end result could be the same 
as implementing several bilateral agreements1433.

The other option to renew the corporate capital gains taxation is to harmonize the 
corporate tax rates between Nordic countries. The significance of the economic 
cooperation between Nordic countries may have decreased after the European Union 
was formed. However, Nordic countries should still be proud of their position in 
Europe and in the whole world. Taxation of corporate capital gains is one challenge that 
Nordic countries could start cooperating more to enhance the entrepreneurship, to 
increase the overall economic activity and to speed up the dynamics of the economy. 
This will not only to increase the wellbeing of the Nordic countries individually but also 
to position Nordic countries as an attractive business and economic area and also to 
formulate the services and products of Nordic countries to fulfill the requirements of 
the next generations. Harmonization discussions inside the Nordic countries has two 
important aspects. First, cooperation in the area of corporate capital gains taxation 
inside the Nordic countries is a necessity, because all the Nordic countries are not part 
of the European Union. Second, Nordic countries could lead the way to building cross-
border corporate capital gains taxation development bodies. After having shown some 
results, the European Union may start seeing the value of that kind of renewal and may 
start building similar kind of bodies inside the Union.

The third aspect in the future tax renewal is also taking a more modern and 
multidiscipline approach to corporate tax renewals. It has been based on the corporate 

1432 CoA 6 §.
1433 OECD/G20 2014.
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tax renewals in the last three decades that the starting point of the renewal lays in the 
same factors. This means that the studies of the current corporate taxation systems 
must have the same viewpoint as the earlier studies have already had. Therefore, the 
area of corporate income tax renewals require a renewal itself. Firstly, more 
cooperation and organizational bodies working towards the common targets of a good 
corporate income tax system is needed both at the level of Nordics and European 
Union. Secondly, the renewal discussions should be triggered out from the well-known 
patterns, and the future corporate income taxation should be challenged with new 
cross-scientific perspectives. Thirdly, but not most easily, the focus should be in the 
cross-border taxation issues, because in the current globalizing world there is no way to 
avoid situations, in which there are group companies in the Nordics and European 
Union but also in the third countries. To ease the companies to allocate their time as 
much as possible to drive the business itself in an international arena instead of paying 
much money and spending a lot of time for administrative tax questions, the corporate 
income taxation should be as simple as possible.

A future corporate capital gains taxation system could be created by combing features 
of the Danish, Dutch and UK corporate capital gains taxation system. More focus 
should be allocated on the interface between the group taxation overall, group 
structures and corporate capital gains. The current corporate capital gains taxation 
systems in the Nordic countries and in the European Union have been mostly prepared 
purely from the taxation point of view except for the flow-through approach that has 
been applied in a view countries. More investigation should be done on whether the 
corporate capital gains taxation regulations could be different for intra-group 
transactions and for other company disposals. A new corporate capital gains taxation 
system should utilize more efficiency and simplicity as the features of a good taxation 
system. Corporate capital gains taxation system should not cause too much 
administrative work for tax authorities, and at the same time the tax regulations should 
be simply understandable and usable for companies. Denmark and United Kingdom 
have clear object company requirements with ownership share and substantial 
shareholding that could be used in a new future corporate capital gains taxation system. 
Netherlands have developed tests, with which companies can test, whether the 
ownership share in an object company are business-related. By combining these 
provisions for the object company applied in Denmark, Netherlands and United 
Kingdom, it would be possible to decide, whether the shareholding in an object 
company is substantial and business-related. In summary, defining a future corporate 
capital gains taxation system would require renewal not only in the creation phase of 
the new system by setting up new cross-border bodies and combining multidiscipline 
knowledge but also in the implementation phase by defining the regulations so that 
they include enough practicalities for following the regulations as well as linkages 
between different subject matters or scientific areas.
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TIIVISTELMÄ

Tässä tutkimuksessa tutkitaan yritysten luovutusvoittojen verotusta Pohjoismaissa, 
Euroopan Unionissa ja Suomessa. Tutkimuksen pääpaino on yritysverolaissa, mutta 
luovutusvoittojen verotuksen poikkitieteellisen luonteen vuoksi tutkimuksessa on myös 
kansantaloudellinen näkökulma. Ennen varsinaisen verotuksen tutkimista tutkimuksen 
pääkäsitteet käydään läpi kuten pääoma, tulo ja luovutusvoitto. Tutkimuksen 
verotuksen viitekehys määritellään kuvailemalla yritysverotuksen ja luovutus-
voittoverotuksen olennaisimmat ominaisuudet ja ongelmakohdat.

Yritysten luovutusvoittojen verotuksesta keskustellaan aloittamalla Pohjoismaista ja 
sitten edeten Euroopan Unionin jäsenvaltioihin ja lopuksi Suomeen. Jokaisen luvun 
lopussa on vertaileva yhteenveto. Tutkimukseen on sisällytetty myös muutokset 
luovutusvoittojen verotuksessa tammikuuhun 2015 saakka. Verotusta tutkitaan 
verojuridisen kirjallisuuden avulla, ja analyysiä täydennetään valituilla oikeus-
tapauksilla. Kansainvälisen luovutusvoittoverojärjestelmän tutkimisen jälkeen 
keskustellaan luovutusvoittoverotuksen tulevaisuuden vaihtoehdoista sekä luovutus-
voittoverotuksen muutoksiin liittyvistä haasteista kuten oikean harmonisoinnin tasosta 
siten, että yksittäisillä mailla on vielä riittävästi omaa veropolitiikkaa.

Tämä tutkimus tuottaa lisäarvoa yhteiskunnalle muutamalla eri tavalla. Tutkimus 
analysoi laajasti kansainvälisiä yritysten luovutusvoittojen veromalleja. Lisäksi 
tutkimuksessa ei keskustella yritysten luovutusvoitoista ainoastaan puhtaasti 
juridisesta näkökulmasta, vaan tutkimuksessa keskitytään vahvasti myös luovutus-
voittoverojärjestelmän taustalla oleviin asioihin: hyvän verojärjestelmän ominaisuuk-
siin, kansantalouteen ja kilpailukykyyn, yritysten luovutusvoittojen merkitykseen ja 
rooliin kansantaloudessa. Tutkimuksen johtopäätökset tehdään konkreettisella tavalla, 
koska kehitetään ehdotus EU-tason yritysten luovutusvoittojen tulevaisuuden kehittä-
misen pääpainolle sekä ehdotus Suomen tulevaisuuden yritysten luovutusvoitto-
verojärjestelmälle yksittäisenä Pohjoismaana sekä EU-jäsenvaltiona.
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APPENDIX 1 CAPITAL GAINS TAXATION IN THE EU COUNTRIES

The purpose of this appendix is to discuss the corporate capital gains taxation systems 
on high level in the European Union countries other than the focus countries discussed 
in the chapter 6. Not either the Nordic countries dicussed in the chapters 5 nor Finland 
discussed in the chapter 7 and 8 are included in this appendix. However, the focus 
countries are included in the Table 3 of this appendix to make it easier to make 
summary conclusions of the appendix to the summary of the chapter 6. The corporate 
capital gains taxation systems of the European Union countries in this appendix are in 
principle studied and compared based on the tax regulations applicable in 2014. This 
approach applies to the text and Table 3 as well as the summary of the taxation systems 
of these countries in the chapter 6. However, it has been investigated, whether there are 
expected changes to the corporate income taxation systems for the year 2015, and in 
that case those expected renewals are also briefly introduced in the text section of this 
appendix.

Austria

Capital gains are treated as normal business income and thus the normal tax rate 
applies. The corporate tax rate is 25 percent1434. Capital gains are calculated as the 
difference between the sales price and the book value of an asset. The gain is reduced 
by the costs that are related to the sale1435. Capital gains from the sale of shares in 
foreign companies are fully tax-exempt, if the shares have been held for a minimum 
period of one year and a minimum participation level of 10 percent is reached. Losses 
arising out of a sale of shares in foreign companies remain tax-neutral and are not 
deductible from business income. Companies can opt to irrevocably treat a 
participation in a foreign company as tax-effective. In this case gains and losses arising 
out of the disposal of the participation increase (reduce) taxable income.1436 Companies 
that are not required to draw up balance sheets according to the Austrian Commercial 
Law do not have to tax capital gains from the sale of a real estate. There is a rollover 
relief system only for natural persons in Austria for capital gains. For corporations 
there has not been a rollover relief since January 1 2005.1437

Belgium

Realized capital gains are part of the tax base of a company. Capital gains are described 
as gross sales proceeds less net book value less costs ancillary to the sale. Other capital 
gains than realized capital gains on shares are taxed at the normal corporate income tax 
rate of 33 percent1438. Until the December 27th 2012 the realized capital gains on the 
disposal of shares were fully exempt from income tax, provided that such gains relate to 
shares the income of which qualifies for the dividends-received reduction regime and to 
the extent that no tax-deductible decreases in value were recorded on the alienated 
shares. To fulfill the tax exemption requirement, the shares alienated should have been 
owned with a minimum uninterrupted holding period of one year in full ownership. 
Starting from December 27th 2012, the net amount of the capital gains on shares have 
been subject to the tax of 0.412 percent. The rules for calculating capital gains remained 
unchanged in this change. Carried forward tax losses (and other tax assets) and capital 

1434 Ernst & Young 2014 (2), 92.
1435 Endres et al. 2007, 141.
1436 Endres et al. 2007, 141; Ernst & Young 2014 (2), 92.
1437 Endres et al. 2007, 141.
1438 Endres et al. 2007, 141;   Ernst & Young 2014 (2), 136.



331

losses on shares cannot be offset against this 0.412 percent taxation. This rule is only 
applicable to large companies and thus not to SMEs. Capital gains on shares are exempt 
from tax if the company is a small company.1439

The tax exemption applies only if dividends on such shares meet the taxation test and 
the holding period requirement of the participation exemption. To satisfy the minimum 
participation test, the following requirements must be met:

The recipient company must own a minimum participation of 10 percent of 
the share capital or a participation with an acquisition value of at least EUR 
2500000.

The shares must be held for at least one year.

The minimum participation thresholds and the one-year holding period requirement 
do not apply to dividends received by qualifying investment companies.1440

In case certain conditions are complied with, realized capital gains on the disposal of 
tangible assets can benefit from deferral of taxation. If the company can prove that it 
has held the tangible asset for more than three years prior to its disposal, taxation of 
the capital gain can be deferred provided the full sale, exchange or contribution 
proceeds (not only the capital gain) are reinvested in qualifying assets. This regime is 
optional and also subject to formalities. In case of a reinvestment, taxation is extended 
to take place after the depreciation period of the asset(s) in which the realization 
proceeds are reinvested. The longer the depreciation period of the asset(s), in which the 
realization proceeds are reinvested (for example reinvestment in buildings), the lower 
the net present value of the tax charge will be. Spread taxation of capital gains is 
achieved through booking the capital gains and the related deferred tax on a special 
account in the balance sheet, whereby each fiscal year an amount is taken into the 
profit and loss account as a profit. This amount is defined based on the depreciations 
booked on the reinvested assets. Booking a deferred tax is an accounting and tax 
requirement, which needs to be met in order to benefit from the special spread taxation 
regime, and this does not relate to deferred tax in accordance with IAS 12.1441

Bulgaria

Capital gains from disposals of assets, including shares, are subject to tax at the 
standard corporate income tax rate of 10 percent. No rollover relief exists. Capital 
losses can be deducted for tax purposes. Capital gains derived from the sale of shares 
through the Bulgarian stock market or stock exchanges in European Union or 
European Economic Area countries are exempt from tax. Correspondingly, losses from 
the sale of shares through such stock exchanges are non-deductible for tax purposes.1442

Croatia

Corporate income tax rate in 20 percent. Capital gains and losses from the sale of assets 
are considered regular taxable income and tax-deductible expenses. Specific rules are 
applied to unrealized gains and losses on certain types of assets. Depending on the type 

1439 Endres et al. 2007, 142; Ernst & Young 2014 (2), 137; PwC 2013.
1440 Ernst & Young 2014 (2), 138.
1441 Endres et al. 2007, 142; Ernst & Young 2012 (1), 124; Ernst & Young 2014 (2), 137.
1442 Ernst & Young 2014 (2), 186.



332

of asset, such gains or losses may be not taxable or not tax deductible, and may be 
recognized for tax purposes in the realization period of the asset.1443

Cyprus

Cyprus has a separate corporate capital tax rate of 20 percent, which is different than 
the ordinary corporate income tax rate of 12.5 percent. Realized capital gains of a 
trading nature compose part of the taxable base, except in case of “titles”. Realized
capital gains of a capital nature are adjusted for tax purposes with the cost-of living 
index. Realized capital gains on immovable property and on shares in an unlisted 
company which owns such immovable property located in Cyprys (only to the extent of 
the value of the immovable property) are taxed in accordance with the Capital Gains 
Tax Law of 1980 separately at 20 percent, after deductions. Immovable property 
includes land, buildings affixed to the land, trees and any other item planted or growing 
upon the land, water and water rights and any rights and advantages related to the 
above. Other realized gains, included in the financial statement, than gains on 
immovable property and gains on shares in a company, which owns immovable 
property in Cyprus are not subject to capital gains tax.1444

The following deductions are allowed from the sales proceeds in calculating the capital 
gain on immovable property: 

1) the acquisition cost of the property or the value as at January 1 1980, whichever is 
the latest day, plus any capital additions or improvements

2) any stamp duty and property transfer fees

3) professional fees, agent’s commission, interest on loans to acquire the property.1445

In Cyprus, gains on disposal of “titles” are not subject to tax. “Titles” are bonds, shares, 
depentures, founders’ shares, other securities of companies incorporated in Cyprus or 
abroad, and rights on the above. Indexation allowance is calculated in Cyprus by 
multiplying the cost of acquisition by the consumer price index in the month of disposal 
and dividing the consumer price index in the month of purchase. This is applied to the 
capital gains arising from the sale of immovable property. Rollover relief for capital 
gains tax is applied with regard of the exchange of immovable property, provided that 
the whole gain made on the exchange has been used to acquire the other immovable 
property. The non-taxable gain is deducted from the tax cost of the new property.1446

Czech Republic

Capital gains are calculated as a sales price minus acquisition price or tax residual value 
(in case of depreciated assets). Both realized and unrealized capital gains are 
recognized. Capital gains tax rate is the same as the corporate income tax rate, which is 
19 percent, except the special cases of corporate gapital gains tax exemption.1447 Capital 
gains realized by a Czech or another European Union or European Economic Area 
(EU/EEA) parent company (except for Liechtenstein) on the transfer of shares in a 
subsidiary established in the Czech Republic or another EU/EEA country (except for 

1443 Ernst & Young 2014 (2), 304–305.
1444 Endres et al. 2007, 142-143; Ernst & Young 2012 (1), 279; Ernst & Young 2014 (2), 322.
1445 Endres et al. 2007, 143.
1446 Endres et al. 2007, 143.
1447 Endres et al. 2007, 143; Ernst & Young 2012 (1), 286; Ernst & Young 2014 (2), 327.
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Liechtenstein) are tax-exempt, if the parent company maintains a holding of at least 10 
percent of the subsidiary for an uninterrupted period of at least one year.1448

Capital gains realized by a Czech or EU/EEA parent company (except for a 
Liechtenstein company) on the transfer of shares in a subsidiary in a contracting 
country (a third country that has entered into a tax treaty with Czech Republic) are also 
tax-exempt if the following conditions are met:

1) The subsidiary has a legal form comparable to a Czech cooperative, limited liability 
company or joint-stock company.

2) The parent company has held the ownership interest of at least 10 percent in the 
subsidiary for at least one year.

3) The subsidiary is liable to a tax similar to a corporate income tax at a rate of at least 
12 percent in the tax period in which the parent company has the capital gain and in 
the preceding tax period.1449

Unrealized capital gains and losses resulting from revaluation to fair value are taxable 
or deductible only with respect to certain assets. Unrealized gains on shares qualifying 
for exemption are not taxable, and unrealized losses on such assets are not deductible. 
Capital gains realized by non-residents on the following items are considered Czech-
source income and are therefore generally taxable:

1) Sales of shares in foreign companies to Czech taxpayers or Czech permanent 
establishments 

2) Sales of shares in Czech companies, regardless of the tax residence of the 
purchaser. 1450

Special taxation rules apply to the disposal of selected assets (for example land or 
shares) in case of losses. The loss that is realized during disposal is in most cases non-
tax-deductible. There are no exemptions applicable to capital gains for resident 
corporations.1451

France

Capital gains are normally treated as ordinary income and are subject to corporate tax 
at normal rate. Normally a capital gain or loss is calculated as the difference between 
the sales price and the book value of the assets. When the tax value differs from the 
book value (for example in case where the asset was acquired in the course of an 
operation benefiting from a tax deferral), the tax value is compared with the sales price. 
Corporate income tax rate in France is 33.33 percent.1452 Capital gains from the sale of 
qualifying participations are tax-exempt. Qualifying participations must fulfill two 
conditions. They must be considered to be specific class of shares for accounting 
purposes that enables the shareholder to have a controlling interest or to be eligible for 
the dividend participation exemption regime. In addition, the qualifying participations 
must have been held for at least two years before their sale. However, corporate income 

1448 Ernst & Young 2014 (2), 332.
1449 Ernst & Young 2014 (2), 332.
1450 Ernst & Young 2014 (2), 332.
1451 Endres et al. 2007, 143.
1452 Endres et al. 2007, 145; Ernst & Young 2012 (1), 369; Ernst & Young 2014 (2), 427.
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tax applies to 12 percent of the gross capital gains realized on qualifying participations. 
Thus, the effective tax rate on such gains is 4 percent.1453

A reduced tax rate of 15 percent is applied to the following:

Capital gains derived from the sales of shares in venture capital investment 
companies or in venture mutual funds, if these shares have been held for a 
period of at least five years, and income on various distributions made by 
these types of companies

Income derived from the licensing of patentable rights and patents

Capital gains derived from the licensing of patentable rights or patents held
for at least two years, unless the disposal takes place between related 
companies.

Long-term capital losses related to interests qualifying for the 15 percent category can 
only be offset against long-term capital gains corresponding to the same category.1454

Capital gains derived from the sale of qualifying participations are tax-exempt. 
Qualifying participations must satisfy both of the following conditions:

They must be considered to be ‘titres de participation’ (specific class of shares 
for accounting purposes that enables the shareholder to have a controlling 
interest) or be eligible for the dividend participation exemption regime.

They must have been held for at least two years before their sale. However, for 
fiscal years closed on or after December 31 2012 the corporate income tax 
applies to 12 percent of the gross capital gains realized on qualifying 
participations. As a result, the effective tax rate on such gains is 4 percent.

Capital losses incurred with respect to such qualifying participations can no longer be 
offset against capital gains. Long-term capital losses existing as of the closing date of 
the fiscal year preceding the first fiscal year beginning on or after January 1 2007 are 
forfeited.1455

Greece

Effective from January 1 2014, capital gains earned by legal entities are treated as 
business income and are subject to corporate income tax at the standard corporate 
income tax rate of 26 percent if they derive from the following: 

disposals of fixed assets

transfers of businesses as going concerns

disposals of real estate property that do not constitute a business activity per 
se

1453 Ernst & Young 2014 (2), 427.
1454 Ernst & Young 2014 (2), 427.
1455 Ernst & Young 2014 (2), 427.
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transfers of securities (such as listed shares, unlisted shares,

interests in partnerships, treasury bills, Greek state bonds, corporate bonds, 
derivatives)

Sales of listed shares are also subject to a 0.35 percent transaction duty.1456

Hungary

Capital gains are taxed in the same way as other business profits (except capital gains 
on reported shares), because there is no distinct capital gains tax regime in Hungary. 
Generally capital gains are calculated on basis of respective income and claimed costs. 
Capital gains are taxed with the standard corporate income tax rate of 19 percent. For 
the first HUF500 million of taxable income, the rate of 10 percent is used. Capital gains 
derived by non-resident companies from disposals of Hungarian shares (except for 
shares in a company holding real estate) are not taxable, unless the shares are held 
through a permanent establishment of the seller in Hungary. If a taxpayer has held at 
least 10 percent of the registered shares of an entity for at least one year reported the 
acquisition of the shares within 75 days after the acquisition date to the Hungarian tax 
authorities, the shares are considered as reported shares. Capital gains, including 
foreign exchange gains, on the sale of the reported shares or from the contribution of 
the reported shares in kind to the capital of another company are exempt from the 
corporate income tax. Corresponding capital losses are not deductible. The acquisition 
of royalty-generating intangible assets (intellectual property and pecuniary rights) can 
be reported to the Hungarian tax authorities within 60 days after the acquisition date. 
If the reported intangible asset is disposed of or sold after a holding period of at least 
one year, the gain on the sale is not taxable. Corresponding capital losses are not 
deductible. In addition, the rollover rule says that if a non-reported intangible asset is 
sold, the gain on the sale is tax-exempt if the gain is used to purchase further royalty-
generating intangibles within four years.1457

Capital gains realized on the alienation of shares (including gifts and in-kind 
contributions) by a foreign resident in a Hungarian company holding real estate or on 
the withdrawal of shares from such a company through a capital reduction are taxable 
in Hungary at the corporate income tax rate of 19 percent. A Hungarian company is 
qualified as a company holding real estate if more than 75 percent of the market value 
of its total assets is real property located in Hungary or if at the group level the value of 
the real estate located in Hungary is more than 75 percent of the total market value of 
the assets. If the Hungarian company is listed on a recognized stock exchange, the 
capital gain is not taxable.1458

Ireland

Chargeable capital gains are subject to corporate capital income tax rate of 33 percent 
except for development land gains, which are subject to the capital gains tax at that 
rate. In calculating the liability for capital gains tax on the disposal of development land 
or unquoted shares deriving their value from such land, certain conditions are applied. 
The adjustment for inflation is applied only to that portion of the purchase price that 
reflects the current use value of the land at the purchase date. The balance of the 
purchase price without an inflation adjustment is allowed as a deduction. Gains on 

1456 Ernst & Young 2014 (2), 427.
1457 Endres et al. 2007, 147; Ernst & Young 2012 (1), 477; Ernst & Young 2014 (2), 553.
1458 Ernst & Young 2014 (2), 554.
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development land can be reduced only by losses on development land, and losses on 
development land can be offset against gains on disposals of other assets.1459

A non-resident company is subject to corporation tax or capital gains tax on its 
chargeable capital gains from the following assets located in Ireland: 

buildings and land

mineral rights and minerals

exploration or exploitation rights in the continental shelf

unquoted shares deriving the majority of their value from such assets

assets used in business carried on in Ireland through an agency or a branch.

A company ceasing to be tax-resident in Ireland is deemed to have disposed of all its 
assets at that time and to have immediately reacquired the assets at market value, and 
the company is subject to corporation tax on any gains resulting from such deemed 
disposal. Tax is calculated according to the normal capital gains tax rules. The exit 
charge is not applied if 90 percent of the exiting company’s share capital is held by 
foreign company’s resident in a jurisdiction with which Ireland has concluded a double 
tax treaty, or persons who are indirectly or directly controlled by such foreign 
companies. An exemption applies to a company that ceases to be tax resident in Ireland 
but continues to carry on a trade in Ireland through an agency or a branch. In such 
circumstances, the assets used for the purposes of the agency or branch are not subject 
to the exit charge. In certain circumstances the company may postpone the charge. An 
unpaid exit charge may be recovered from other group companies or controlling 
directors.1460

An exemption from corporation tax is applied to the disposal by an Irish company of a 
shareholding in another company (the investee company) if the following conditions 
are met:

At the time of disposal, the investee company is resident for tax purposes in 
Ireland, in another European Union member state or in a country with which 
Ireland has entered into a tax treaty.

The Irish company has held (indirectly or directly) for at least a 12-month 
period a minimum holding of 5 percent of the shares in the investee company.

The investee company is wholly or principally a trading company, or the 
holding company, its 5 percent group and the investee company are wholly or 
principally a trading group.

If these conditions are met, the relief is applied automatically without any claim or 
election mechanism.1461

1459 Ernst & Young 2014 (2), 613–614.
1460 Ernst & Young 2014 (4), 614.
1461 Ernst & Young 2014 (4), 614.
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Italy

The capital gain is calculated as the difference between the sales price and the book 
value of the asset. In general, capital gains derived by resident and non-resident 
companies with a permanent establishment in Italy are subject to the corporate income 
tax (IRES) and the regional tax on productive activities (IRAP). Extraordinary capital 
gains derived from transfers of going concerns and capital gains from sales of 
participations are excluded from the tax base for IRAP purposes. Capital gains on
assets held for at least three years may be taxed, at the taxpayer’s option, entirely in the 
year of sale or spread over a maximum period of five years. In principle, capital losses 
on shares are deductible in taxation. Corporate capital gains tax rate is 27.5 percent.1462

Italian corporate taxpayers (branches and companies) may benefit from a 95 percent 
participation exemption regime (that is, only 5 percent is taxable) for capital gains 
derived in fiscal years beginning on or after January 1 2008 from disposals of Italian or 
foreign shareholdings that satisfy all of the following conditions:

The shareholding is classified as a long-term financial investment in the first 
financial statements closed during the holding period. 

Before the disposal, the Italian parent company holds the shareholding for an 
uninterrupted period of at least 12 months. 

The subsidiary carries on a business activity (real estate companies can satisfy 
the requirement of the business activity only under certain limited 
circumstances).

The subsidiary is not resident in a tax haven (a jurisdiction on the blacklist).

Beginning with the third financial year before the year of the disposal, the last two 
conditions must be met uninterruptedly. If the above conditions are not met, capital 
gains on sales of shares are fully included in the calculation of the tax base for the 
corporate income tax (IRES) purposes. Capital gains on investments that have been 
recorded as fixed assets in the last three financial statements may be taxed over a 
maximum period of five years. Capital losses derived from the sale of such 
shareholdings may be deducted.1463

In principle, capital losses on shares are deductible. Capital losses on participations 
that would benefit from the 95 percent participation exemption are 100 percent 
nondeductible. Losses from sales of participations not qualifying for the participation 
exemption are deductible only up to an amount equal to the taxable portion of 
dividends received on participations. This rule is applied to sales of participations 
acquired during the preceding 36 months. Most tax treaties prevent levying taxation on 
non-residents deriving capital gains from the sale of Italian participations. If no treaty 
protection is available, capital gains derived from sales of substantial participation in 
Italian partnerships and companies are subject to tax in Italy, but 50.28 percent of such 
gains is exempt. Thus, 49.72 percent of the gain is taxable and at the corporate income 
tax rate of 27.5 percent, and the effective tax rate is 13.67 percent. The substantial 
participation in a company listed on a stock exchange requires more than 2 percent of 
the voting rights at ordinary shareholders’ meeting or 5 percent of the company’s 

1462 Endres et al. 2007, 148; Ernst & Young 2014 (2), 654–656.
1463 Ernst & Young 2014 (2), 656
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capital. For an unlisted company, these percentages are 20 percent and 25 percent. 
Corporate capital gains on non-substantial participations are subject to a substitute tax 
of 20 percent.1464

Latvia

Corporate capital gains are taxed and calculated as general income. Corporate capital 
gains on the sale of property are calculated as the difference between the net tax value 
of property and the sales price. Such gains are subject to tax at a standard corporate 
rate of 15 percent.1465 Income or loss on the disposal of equity shares are excluded from 
the taxable revenue of the taxpayer, except for shares of a commercial company that is a 
resident of a state or territory that has been recognized as a tax-exempt or low-tax state 
or territory in accordance with Cabinet Regulations. There is no minimum holding 
period or shareholding or to qualify for the exemption and shares for these purposes 
means both shares in private or listed entities. For non-resident companies without a 
permanent establishment in Latvia, the final withholding tax is imposed on proceeds 
received from the sale of Latvian real estate, as well as from the sale of shares of a 
company if in the fiscal year of the sale or in the preceding year, 50 percent or more of 
the company’s assets directly or indirectly consists of real estate located in Latvia. 
Withholding tax at a rate of 2 percent is imposed on income from the sale of a 
company’s shares or from the sale of Latvian real estate.1466

Lithuania

Capital gains are considered as business income and are subject to the tax rate of 
standard profits with the tax rate of 15 percent. Capital gains are equal to the difference 
between the sales price of the assets sold or otherwise transferred with the title to it and 
the acquisition cost thereof. The acquisition cost of the assets shall be supported by the 
valid contracts and/or documents.1467

Gains and losses on derivatives and securities are included in a separate tax base that is 
subject to tax at the regular profit tax rate. A capital gain derived from the sale of shares 
of a company registered in a European Economic Area (EEA) country or in a tax treaty 
country is tax-exempt if the holding presents more than 25 percent of the shares of the 
company throughout the minimum uninterrupted holding period are of two years. This 
tax exemption does not apply if the shares are transferred to the issuer of the shares. 
Capital gains derived from the transfer of shares in a reorganization or from another 
transfer specified in the law are tax-exempt if the shares have been held for an 
uninterrupted period of at least three years and if the holding represents more than 25 
percent of the shares of the company throughout that period.1468

Luxembourg

Realized corporate capital gains are treated as ordinary income. Normal corporate 
income tax rate of 21 percent is applied. The capital gain and loss is calculated as the 
difference between the sales price and the book value of the asset.1469

1464 Ernst & Young 2014 (2), 657.
1465 Deloitte 2013 (4), 11; Endres et al. 2007, 149; Ernst & Young 2014 (2), 756.
1466 Deloitte 2013 (4), 11; Ernst & Young 2014 (2), 757–758.
1467 Endres et al. 2007, 149.
1468 Ernst & Young 2014 (2), 785.
1469 Endres et al. 2007, 149.
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Capital gains from the sale of shares are tax-exempt provided the following conditions 
are met:

1) The recipient is one of the following:

A resident capital company or a qualifying entity fully subject to tax in 
Luxembourg.

A Luxembourg permanent establishment of an entity that is resident in 
another EU member state and is covered by Article 2 of the EU Parent-
Subsidiary Directive.

A Luxembourg permanent establishment of a capital company resident in a 
state with which Luxembourg has entered into a tax treaty.

A Luxembourg permanent establishment of a capital company or cooperative 
company resident in an EEA state other than an EU member state.

2) The shareholder has held or engages to hold a participation, which meets the 
previous condition, for an uninterrupted period of 12 months.

3) The participation is not smaller than 10% of the share capital or has the acquisition 
price of at least 6 million of euro.

4) The subsidiary is a resident capital company or other qualifying entity fully subject 
to tax, a non-resident capital company fully subject to a tax comparable to 
Luxembourg corporate income tax or an entity that is resident in a European Union 
member state that is covered by Article 2 of the Parent-Subsidiary Directive.

Capital gains qualifying for the above exemptions are taxable to the extent that related 
expenses deducted in the current year and in prior years exceed the dividends received. 
The related expenses include interest on loans used to finance purchase of such shares 
and write-offs.1470

Malta

Income tax is imposed on capital gains derived from the transfer of ownership of the 
following assets only:

Immovable property. However, transfers of immovable property or rights over 
immovable property that are subject to the new Property Transfers Tax are 
exempt from income tax.

Securities (company shares that do not provide for a fixed rate of return, units 
in Collective Investment Schemes and units relating to linked long-term 
business of insurance).

Goodwill, business permits, copyrights, patents, trademarks and trade names.

Beneficial interests in trusts.

1470 Endres et al. 2007, 149–150; Ernst & Young 2014 (2), 800.
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Full or partial interests in partnerships.

In certain cases, value shifting and degrouping can result in taxable capital gains. If a 
person increases or acquires a partnership share, a transfer of an interest in the 
partnership to that partner from the other partners is deemed to occur, and is 
accordingly subject to tax. For purposes of the capital gains rules, the concept of 
transfer has a broad definition that is not restricted to sale. In addition to sale, it 
includes any assignment or cession of any rights, reduction of share capital, liquidation 
or cancellation of units or shares in Collective Investment Schemes and other types of 
transactions. The definition does not include inheritance.1471

Transfers that are exempt from tax include the following:

Donations to philanthropic institutions

Emphyteutical grants for periods of less than 50 years. (The Civil Code defines
emphyteusis as a contract under which one of the contracting parties grants to 
the other, for a time or in perpetuity, a tenement for a stated annual rent or 
ground rent, which the grantee agrees to pay to the grantor, either in money 
or in kind, as an acknowledgment of the tenure.)

Transfers of chargeable assets between companies belonging to the same 
group of companies

Transfers by non-residents of securities in Maltese companies that are not 
primarily engaged in holding immovable property in Malta

Transfers of securities listed on the Malta Stock Exchange as well as transfers 
of units relating to linked long-term business of insurance if the benefits 
derived by the units are wholly determined by reference to the value of, or 
income from, securities listed on the Malta Stock Exchange

Transfers by non-residents of units in Collective Investment Schemes.1472

Rollover relief for assets used in business is available if the asset has been used in the 
business for at least three years and if it is replaced within one year by an asset used 
only for a similar purpose. Taxable capital gains are included in chargeable income and 
are subject to corporate income tax at the normal income tax rates. The corporate 
income tax rate is 35 percent. Capital losses can be set off only against capital gains. 
Trading losses can be carried forward to offset capital gains in future years. Provisional 
tax of 7 percent of the consideration or of the value of the donation must be paid by a 
seller on the transfer of property if the transaction is subject to the capital gains regime. 
The Director General, Income Tax (DGIT) may authorize a reduction in the rate of 
provisional tax if it can be proved that the capital gain derived from the transaction is 
less than 20 percent of the consideration. Provisional tax paid is allowed as a credit 
against the income tax charge. If a company transfers property to its shareholders, or to 
an individual related to a shareholder, in the course of a dissolving or distribution of 

1471 Ernst & Young 2014 (2), 856–857.
1472 Ernst & Young 2014 (2), 857.
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assets, who own all of the share capital of the company transferring the property, the 
transfer is exempt from tax if certain conditions are met.1473

Capital gains derived by a company registered in Malta from a participating holding or 
from the transfer of such holding are exempt from tax. By definition, a participating 
holding arises where any of the following conditions are met:

The holding company has directly at least 10 percent of the equity shares of 
the company invested in

The holding is worth a minimum sum of EUR 1164000 and the investment is 
held for an uninterrupted period of not less than 183 days

The shareholding is for the furtherance of the holding company’s own 
business and is not held as trading stock for the purpose of a trade

The holding confers a level of control, such as for example, a director may be 
appointed by the board, or rights related to the acquisition of the balance of 
equity shares in the other company.1474

Poland

Capital gains, including those derived from the sale of publicly traded shares and state 
bonds, are generally taxed as ordinary income with the corporate income tax rate of 19 
percent. The capital gain or loss is calculated as the difference between the sales 
proceeds and the net book value of the asset. If the sales price is substantially different 
from the market value, the tax office may apply an independent expert evaluation. 
Capital losses are deductible from normal business income. Capital gains derived by 
non-resident companies from sales and other disposals of state bonds issued on foreign 
markets may be effectively exempt from tax in Poland under domestic regulations if 
certain conditions are met.1475

Portugal

Capital gains are taxed as ordinary income with the corporate income tax rate of 23 
percent, but there are certain exceptions. The capital gain is calculated as the difference 
between the sales proceeds and the capitalized net book value. The capitalized net book 
value is the asset net book value (for tax purposes) capitalized by inflation (according to 
annual coefficients issued by the tax authorities).1476

For capital gains that result from fixed assets, intangible assets and non-consumable 
biological assets, if the sale value is reinvested in similar assets, during the sale 
financial period, the financial period before or the following two, 50 percent of the 
capital gain is not taxed. The remaining 50 percent of the net gains derived from the 
disposal is subject to tax in the year of the disposal. In case only a portion of the 
proceeds is reinvested, the exemption is reduced proportionally. If by the end of the 
second year following the disposal no reinvestment is made, the net capital gains 

1473 Ernst & Young 2014 (2), 857–858.
1474 PKF 2013, 5.
1475 Endres et al. 2007, 153; Ernst & Young 2014 (2), 1082.
1476 Endres et al. 2007, 153; Ernst & Young 2014 (2), 1096.
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remaining untaxed (50 percent) are added to taxable profit for that year, increased by 
15 percent.1477

A full participation regime is applied for capital gains and losses on shareholdings held 
for at least 24 months if the conditions for the participation exemption regime are met. 
Under Portugal’s participation exemption, dividends received and capital gains realized 
by a resident company from a foreign or domestic shareholding are exempt from tax 
provided the shareholder is not considered a transparent entity and has held (directly 
or indirectly) at least 5 percent of the capital or voting rights of the other company for 
24 months. The subsidiary may not be resident in a listed tax haven and must be 
subject to and not exempt from, income tax at a rate which is equivalent to at least 60 
percent of the Portuguese corporate income tax rate.1478

Romania

Capital gains are included in the taxable income and taxed at the normal corporate 
income tax rate of 16 percent. Capital gains derived by non-resident companies are also 
subject to the standard corporate income tax rate of 16 percent if they are derived from 
the following:

Immovable property located in Romania

Participation titles (shares) in a Romanian company, or a company with fixed 
assets that primarily consist of, indirectly or directly, immovable property 
located in Romania.

Certain exemptions apply to income derived by non-resident collective placement 
bodies without corporate status (for example, Romanian entities that attract financial 
resources for investment, according to specific legislation) from the transfer of value 
titles (securities, participation titles in open funds and other financial instruments, 
such as derivatives) and participation titles held indirectly or directly in Romanian 
companies, as well as income derived by non-residents from the transfer on a foreign 
capital market of participation titles held in Romanian company and of value titles. 
Income derived from the sale or assignment of shares held in Romanian legal entities 
or in legal entities from countries with which Romania has entered into a double tax 
treaty is not included in taxable income if the taxpayer holds for an uninterrupted 
period of one year at least 10 percent of the share capital of the legal entity that issued 
the shares.1479

Slovakia

Capital gains are taxed as part of the income tax base at the flat rate of 22 percent1480.
The capital gain or loss is calculated as the difference between the sales price and the 
book value of the asset, plus or minus any tax adjustments made in the past. Costs 
related to the sale are deductible separately and are not included in determining the 
capital gain or loss.1481 There are no special taxation rules1482.

1477 Endres et al. 2007, 153; Ernst & Young 2014 (2), 1100.
1478 Deloitte 2014 (2); Ernst & Young 2014 (2), 1100, 1103–1104.
1479 Ernst & Young 2014 (2), 1140.
1480 Ernst & Young 2014 (2), 1231.
1481 Endres et al. 2007, 153.
1482 Endres et al. 2007, 153; Ernst & Young 2014 (2), 1231.
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Slovenia

Corporate capital gains are taxed with the corporate income tax rate of 17 percent. Fifty 
percent of a capital gain on a disposal of shares is tax-exempt, if certain conditions are 
met. The other fifty percent is treated as ordinary business income and is subject to the 
corporate income tax at the rate of 17 percent. In such circumstances, the expenses of 
the taxpayer are decreased by 5 percent of the exempt amount of capital gains. The 
same principle is applied to capital losses (only 50 percent of a capital loss is deductible 
for tax purposes).  If a capital gain is realized from the disposal of shares acquired with 
respect to venture capital investments in a venture capital company that is established 
in accordance with the act regulating venture capital companies, the total amount of 
such gain may be tax-exempt if the company had a status of a venture capital company 
for the entire tax period and if the company had the status of a venture capital company 
for the entire period of the holding of the shares by the taxpayer. Losses incurred on the 
transfer of shares acquired under a venture capital scheme are non-deductible.1483

Spain

Generally capital gains are treated in Spain as ordinary corporate income taxable at the 
normal corporate income tax rate of 30 percent. Capital gains may qualify for a 12 
percent tax credit if conditions for reinvestment relief are met. Capital gains realized by 
non-resident companies without a permanent establishment in Spain are taxed at a 
corporate income tax rate of 21 percent. Capital gains on movable property, including 
shares, are not subject to tax if the recipient is resident in the European Union country 
that is not on the Spanish tax haven list, unless the gains are derived from the transfer 
of shares and either of the following circumstances exists:

The seller indirectly or directly owns at least 25 percent of the company.

The company’s assets indirectly or directly consist primarily of Spanish real 
estate.

If a non-resident company that does not have a permanent establishment in Spain 
disposes of Spanish real estate, a 3 percent tax is withheld by the buyer from the sales 
price, with certain exceptions. This withheld tax constitutes an advance payment on the 
final tax liability of the seller. Capital gains derived by non-resident companies without 
a permanent establishment in Spain from the reimbursement of units in Spanish 
investment funds or from the sale of shares traded on a Spanish stock exchange are tax-
exempt in Spain if the seller is resident in a jurisdiction that has entered into a tax 
treaty with Spain containing an exchange of information clause.1484

The Spanish government presented a broad-based draft tax reform package on June 20 
2014. The reform proposes the introduction of a new corporate income tax law coming 
into force on January 1 2015. The law gradually reduces the corporate income tax rate 
from 30 percent to 25 percent in 2016 (with an interim 28 percent rate applicable in 
2015). Capital gains realized by non-residents without a permanent establishment in 
Spain would be taxed at a rate of 20 percent for the tax year 2015. As a response to the 
European Commission’s request to end the discriminatory taxation of investments in 
non-resident companies (Case 2010/4111), a participation exemption regime is 
introduced for dividends and capital gains derived from both Spanish resident and 

1483 Ernst & Young 2014 (2), 1238–1239.
1484 Ernst & Young 2014 (2), 1274, 1277.
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non-Spanish resident subsidiaries. The requirements for the application of the 
participation exemption regime are as follows under the new legislation: 

a minimum ownership percentage (5 percent) or cost of acquisition of 20 
million euro and a one-year minimum holding period in the subsidiary; 

for foreign subsidiaries only, a minimum level of (nominal) taxation of 10 
percent under a foreign corporate tax system similar to the Spanish corporate 
income tax. This minimum level of taxation is deemed to be met if the 
subsidiary is resident in a tax treaty country.

The below table summarizes the corporate capital gains taxation principles in 2014 in 
the EU member states exluding the Nordic countries. 

Table 3 Summary of capital gains taxation in the EU countries

Corporate 
income tax 
rate

Capital 
gains tax 
rate

Capital gains tax 
exemption.

Condition for tax exemption.

Austria 25 % 25/0 % Capital gains on 
shares in foreign 
companies.

Minimum holding period of 
one year and a minimum 
participation level of 10%.

Belgium 33 % 33/0.412 % Realized capital 
gains on shares are 
subject to the tax of 
0.412 %.

Minimum holding period of 
one year with the minimum 
participation of 10 percent of 
the share capital.

Bulgaria 10% 10/0% Capital gains 
derived from the 
sale of shares 
through the 
Bulgarian stock 
market or stock 
exchanges in 
European Union or 
European 
Economic Area 
countries are 
exempt from tax.

Applies only to alienated 
shares of a company listed in a 
recognized a stock exchange in 
Bulgaria or another European 
Union country.

Croatia 20 % 20 % Not applicable. Not applicable.
Cyprus 12.5 % 20/0% Gains on disposal 

of listed shares and 
titles (bonds, 
shares, debentures, 
founders’ shares, 
other securities).

Not applicable.

Czech 
Republic

19 % 19/0 % Transfer of shares 
in a subsidiary 
established in the 
Czech Republic or 
another EU/EEA 
country (except for 
Liechtenstein).

If the parent company 
maintains a holding of at least 
10 percent of the subsidiary for 
an uninterrupted period of at 
least one year.

Estonia 21 % 21/0 % Capital gains 
derived from sales 
of securities and 

Applies only to non-resident 
companies.
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shares by non-
residents.

France 33.33 % 33.33/15/0 
%

Capital gains from 
the sale of 
qualifying 
participations.

Only specific class of shares are 
considered as qualifying 
participations and they must 
have been held for at least two 
years before their sale.

Germany 15 % 15/0 % Capital gains on 
sale of shares.

Shares are either those of 
resident or non-resident 
company.

Greece 26 % 26 % Not applicable. Not applicable.
Hungary 19 % 19/0% Capital gains on 

reported shares 
and reported 
intangibles.

Shares/intangibles have been 
held for at least one year and 
reported within 75 days to the 
Hungarian tax authorities after 
the acquisition date. In 
addition for reported shares: 
the holding is 10% of the 
registered shares.

Ireland 12.5% 33/0% Gains on disposal 
of a shareholding.

•At the time of disposal, the 
investee company is resident 
for tax purposes in Ireland, in 
another European Union 
member state or in a country 
with which Ireland has entered 
into a tax treaty.
•The Irish company has held 
(indirectly or directly) for at 
least a 12-month period a 
minimum holding of 5 percent 
of the shares in the investee 
company.
•The investee company is 
wholly or principally a trading 
company, or the holding 
company, its 5 percent group 
and the investee company are 
wholly or principally a trading 
group.

Italy 27.5% 27.5/0% A 95 percent 
participation 
exemption regime 
(that is, only 5 
percent is taxable) 
for capital gains 
derived in fiscal 
years beginning on 
or after January 1 
2008 from 
disposals of Italian 
or foreign 
shareholdings.

•The shareholding is classified 
as a long-term financial 
investment in the first financial 
statements closed during the 
holding period. 
•Before the disposal, the Italian 
parent company holds the 
shareholding for an 
uninterrupted period of at least 
12 months. 
•The subsidiary carries on a 
business activity (real estate 
companies can satisfy this 
requirement only under certain 
limited circumstances).
•The subsidiary is not resident 
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in a tax haven.
Latvia 15% 15/0% Capital gains 

derived from the 
alienation of shares 
except for shares of 
a commercial 
company that is a 
resident of a state 
or territory that has 
been recognized as 
a tax-exempt or 
low-tax state or 
territory in 
accordance with 
Cabinet 
Regulations.

There is no minimum holding 
period or shareholding or to 
qualify for the exemption and 
shares for these purposes 
means both shares in private or 
listed entities.

Lithuania 15% 15/0% 1 ) Capital gains 
derived from the 
sale of shares of a 
company registered 
in a European 
Economic Area 
(EEA) country or in 
a tax treaty 
country.
2) Capital gains 
derived from the 
transfer of shares
in a reorganization 
or from another 
transfer specified 
in the law.

1) If the holding presents more 
than 25 percent of the shares of 
the company throughout the 
minimum uninterrupted 
holding period are of two years.
2) If the shares have been held 
for an uninterrupted period of 
at least three years and if the 
holding represents more than 
25 percent of the shares of the 
company throughout that 
period.

Luxem-
bourg

21% 21/0% Capital gains from 
the sale of shares.

Provided the following 
conditions are met:
1) The recipient is either 
covered by the EU Parent-
Subsidiary Directive or 
resident of a country with 
which Luxembourg has 
concluded a tax treaty or
subject to corporate tax in 
Luxembourg or Luxembourg 
permanent establishment 
resident in an EEA state other
than an EU member state.
2) The shareholder has held or 
engages to hold a participation, 
which meets the previous 
condition, for an uninterrupted 
period of 12 months.
3) The participation is not 
smaller than 10% of the share 
capital or has the acquisition 
price of at least 6 million of 
euro.
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4) The subsidiary is a resident 
capital company or other 
qualifying entity fully subject to 
tax, a non-resident capital 
company fully subject to a tax 
comparable to Luxembourg 
corporate income tax or an 
entity that is resident in a 
European Union member state 
that is covered by Article 2 of 
the Parent-Subsidiary 
Directive.

Malta 35% 35/0% Capital gains 
derived from a 
participating 
holding or from the 
disposal of such a 
holding in 
companies resident 
in Malta.

Participating holding arises 
where any of the following 
conditions are met:
• The holding company has 
directly at least 10 percent of 
the equity shares of the 
company invested in
• The holding is worth a 
minimum sum of EUR 
1164000 and the investment is 
held for an uninterrupted 
period of not less than 183 days
• The shareholding is for the 
furtherance of the holding 
company’s own business and is 
not held as trading stock for 
the purpose of a trade
• The holding confers a level of 
control, such as for example, a 
director may be appointed by 
the board, or rights related to 
the acquisition of the balance 
of equity shares in the other 
company.

Nether-
lands

25% 25/0% Capital gains are 
tax-exempt, if the 
participation 
exemption is 
applied or a 
rollover is 
available.

The participation exemption 
applies when the following 
conditions are met:
1) The taxpayer owns at least 5 
percent of the company’s 
nominal paid-in capital (under 
certain conditions at least 5 
percent of the voting rights for 
companies which are resident 
of other EU member states).
2) The company has a capital 
that is divided into shares.
3) The taxpayer does not hold 
shares as inventory.

Poland 19% 19/0% Capital gains 
derived by non-
resident companies 
from sales and 
other disposals of 

If certain conditions are met.
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state bonds issued 
on foreign markets 
may be effectively 
exempt from tax in 
Poland under 
domestic 
regulations.

Portugal 23% 23/0% 1) For capital gains 
that result from 
fixed assets, if the 
sale value is 
reinvested, during 
the sale financial 
period, the 
financial period 
before or the 
following two, 50% 
of the capital gain 
is not taxed. 

2) Capital gains 
that arise from 
shares are fully 
exempt.

1) The reinvestment has to be 
made in other fixed assets 
which must be held for at least 
one financial year.
2) If:
• Shareholdings held for at 
least 24 months if the 
conditions for the participation 
exemption regime are met.
• Shareholder is not considered 
a transparent entity and has 
held (directly or indirectly) at 
least 5 percent of the capital or 
voting rights of the other 
company for 24 months. 
• The subsidiary may not be 
resident in a listed tax haven 
and must be subject to and not 
exempt from, income tax at a 
rate which is equivalent to at 
least 60 percent of the 
Portuguese corporate income 
tax rate.

Romania 16% 16/0% Income derived 
from the sale or 
assignment of 
shares held in 
Romanian legal 
entities or in legal 
entities from 
countries with 
which Romania has 
entered into a 
double tax treaty is 
not included in 
taxable income.

If the taxpayer holds for an 
uninterrupted period of one 
year at least 10 percent of the 
share capital of the legal entity 
that issued the shares.

Slovakia 22% 22% Not applicable. Not applicable.
Slovenia 17% 17/0% 1) Fifty percent of a 

capital gain is tax-
exempt.
2) If a capital gain 
is realized from the 
disposal of shares 
acquired with 
respect to venture 
capital investments 
in a venture capital 
company that is 

1) If certain conditions are met.
2) If the company had a status 
of a venture capital company 
for the entire tax period and if 
the company had the status of 
a venture capital company for 
the entire period of the holding 
of the shares by the taxpayer.
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established in 
accordance with 
the act regulating 
venture capital 
companies, the 
total amount of 
such gain may be 
tax-exempt.

Spain 30% 30/0% Capital gains on 
movable property, 
including shares, 
are not subject to 
tax.

If the recipient is resident in 
the European Union country 
that is not on the Spanish tax 
haven list, unless the gains are 
derived from the transfer of 
shares and either of the 
following circumstances exists:
•The seller indirectly or directly 
owns at least 25 percent of the 
company.
•The company’s assets 
indirectly or directly consist 
primarily of Spanish real 
estate.

United 
Kingdom

23% 23/0% 1) The Substantial 
Shareholdings 
Exemption broadly 
exempts from the 
tax any capital gain 
on disposals made 
by trading 
companies or 
groups with 
substantial 
shareholdings 
(more than 10 
percent) in other 
trading companies 
or groups.
2) Gains on the sale 
of shares in a 
subsidiary in the 
United Kingdom by 
the foreign non-
resident parent 
company are tax-
exempt.

1) The following conditions 
must be met:
•the requirement of the 
substantial shareholding
•the conditions related to the 
investing company or group
•the conditions related to the 
investee company or sub-
group.
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STrucTuring corporATe cApiTAl gAinS TAx SySTem in The 
europeAn union. A compArATive FinniSh perSpecTive

This study examines the corporate capital gains taxa-
tion in Nordic countries, European Union and Finland. The 
main perspective is in the corporate income tax law, but 
because of the multidisciplinary subject of the corporate 
capital gains taxation, this study also has an economic per-
spective. Before analyzing the taxation itself, the basic con-
cepts for the study are introduced such as the concept of 
capital, income and capital gain. Also the tax framework 
of this study is introduced by describing the most significant 
features and issues in corporate income taxation and in 
corporate capital gains taxation.

Corporate capital gains taxation is discussed by start-
ing with Nordic countries, continuing with European Union 
member states and finally ending up with Finland. A rough 
comparative summary is created at the end of each of these 
sections. Recent changes having taken place until January 
2015 in the corporate capital gains taxation are also in-
cluded in the study. Taxation is investigated based on the 
existing tax law literature, and the analysis is fulfilled with 
the help of the selected case law.  After the international 

tax system analysis, the future options for corporate capital 
gains taxation are discussed as well as challenges related 
to the changes in the corporate income taxation such as 
correct level of harmonization so that individual countries 
still have their own fiscal policy. 

This study offers the value-added to the society in a 
couple of different ways. The study extensively analyzes 
the international corporate capital gains taxation models. 
In addition, the study not only discusses the corporate capi-
tal gains purely from the legal point of view but also has a 
strong focus on the underlying features behind the corpo-
rate capital gains taxation system: features of the good tax-
ation system, economics and competitiveness, significance 
and role of the corporate capital gains in the economics. 
The conclusions of the study are made in a concrete way, 
because a proposal for the focus of future development of 
the corporate capital gains taxation at the EU level and 
the proposal for a future corporate capital gains taxation 
model in Finland as an individual Nordic country and EU 
member state is developed.
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