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text and data mining (TDM) that Member States must implement by June 2021. This 
thesis looks into the present state of copyright law as it relates to TDM in Finland, 
aiming to determine by the methodology of legal doctrine whether the Directive can be 
expected to bring about significant change to the law and to achieve its stated aims. 
 
From the point of view of TDM research, the present state of Finnish copyright law is 
found to be fragmented and inconsistent. Though it does provide some legal cover for 
TDM, most notably to private researchers through the private copying exception and 
to research institutions through extended collective licensing, it is fraught with blind 
spots and inefficiencies, resting on an unstable foundation. 
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1 INTRODUCTION 

1.1 The DSM Directive in brief 

On 17 April 2019, the Council of the European Union gave its final approval to a new Digital 

Single Market Directive.1 The Directive was originally introduced by the European 

Commission in its push to modernise copyright rules in the Union as part of a wider Digital 

Single Market Strategy, with specific focus on attaining wider online access to content, 

adapting appropriate copyright exceptions and ‘fostering a well-functioning and fair copyright 

marketplace’.2 

To achieve this, the Commission set out to propose a diverse range of amendments to 

European copyright rules, including a negotiation mechanism for digital licensing of 

audiovisual works, a licensing system for certain out-of-commerce works, copyright 

exceptions for ‘education, research, and preservation of cultural heritage’ and a new 

neighbouring right for press publishers.3 In total, all these changes would amount to what 

some call the largest overhaul of European copyright rules since the InfoSoc Directive of 

2001.4 

In the lead-up to its ultimate ratification, certain provisions in the DSM Directive proved 

highly contentious. Intense lobbying and campaigning by both civil society groups as well as 

major publishers and technology firms was focused around the Directive’s proposed ‘Article 

13’ provisions (article 17 in the final DSM Directive) rendering online platforms responsible 

for hosting copyright-infringing user content as well as its ‘Article 11’ provisions (article 15 in 

the final DSM Directive) entitling publishers to assert copyright over the use of their press 

publications on online platforms.5 

 

1 European Parliament and Council Directive (EU) 2019/790 of 17 April 2019 on copyright and related rights in the 

Digital Single Market and amending Directives 96/9/EC and 2001/29/EC [2019] OJ L130/92 (DSM Directive). 

2 Commission, ‘Promoting a fair, efficient and competitive European copyright-based economy in the Digital Single 

Market’ (Communication) COM (2016) 592 final, 2. See also Commission, ‘A Digital Single Market Strategy for 

Europe’ (Communication) COM (2015) 192 final. 

3 COM (2016) 592 final (n 2) 3–7. 

4 European Parliament and Council Directive 2001/29/EC of 22 May 2001 on the harmonisation of certain aspects 

of copyright and related rights in the information society [2001] OJ L167/10 (InfoSoc Directive); Rebecca 

Pakenham-Walsh, ‘It’s Official! New Copyright Directive 2019/790…’ (Fieldfisher, 20 May 2019) 

<www.fieldfisher.com/en/services/intellectual-property/intellectual-property-blog/its-official-new-copyright-

directive-2019790> accessed 25 August 2020. 

5 Editorial, ‘EU Copyright Reforms Are Harsh but Necessary’ Financial Times (London, 26 March 2019) 

<www.ft.com/content/233528e2-4cce-11e9-8b7f-d49067e0f50d> accessed 25 August 2020; Laura Kayali, 
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It is hardly surprising that these provisions of the DSM Directive ended up receiving the most 

widespread attention, with critics bemoaning ‘Article 13’ for threatening online freedom of 

expression and acting to suppress cultural expression – including memes – and ‘Article 11’ for 

imposing a high degree of uncertainty and additional costs for the online dissemination of 

journalism.6 A cursory review of news coverage of the Directive is quite instructive in revealing 

the relative lack of attention given to its less controversial provisions, despite their being 

equally part of the Directive and having likewise been introduced with a view to implementing 

the Commission’s Strategy.7 

Among other matters, these less controversial provisions provide for new exceptions or 

limitations to the scope of copyright for the purposes of text and data mining in scientific 

research (article 3), text and data mining for other purposes (article 4), digital and cross-

border teaching activities (article 5), preservation of cultural heritage (article 6), and use of 

so-called ‘out-of-commerce’ works (article 8). 

This thesis will focus on text and data mining, namely articles 3 and 4 of the DSM Directive. 

Prior to expounding on the parameters of my research any further, text and data mining both 

in a general sense and as to its relevance to copyright law will be discussed first in the below 

subchapter.  

 

1.2 Text and data mining 

Generally, text and data mining (TDM) comprises methods by which computational resources 

and processes are employed to structure bodies of unstructured text or data, with statistical 

methods then applied to reveal patterns and make findings of interest from the chosen corpus 

 

‘European Parliament Approves Overhaul of Online Copyright Rules’ Politico Europe (Brussels, 26 March 2019) 

<www.politico.eu/article/european-parliament-approves-copyright-reform-in-final-vote/> accessed 25 August 

2020; Mehreen Khan and Tobias Buck, ‘European Parliament Backs Overhaul of EU Copyright Rules’ Financial 

Times (London, 26 March 2019) <www.ft.com/content/7c13997e-4fd7-11e9-b401-8d9ef1626294> accessed 25 

August 2020. 

6 ibid; Matt Reynolds, ‘What Is Article 13? The EU’s Divisive New Copyright Plan Explained’ Wired UK (London, 

24 May 2019) <www.wired.co.uk/article/what-is-article-13-article-11-european-directive-on-copyright-

explained-meme-ban> accessed 25 August 2020. 

7 See eg Laura Kayali and Laurens Cerulus, ‘Europe Revamps Copyright Rules to Help Creative Industries Face 

Tech Giants’ Politico Europe (Brussels, 13 February 2019) <www.politico.eu/article/copyright-google-facebook-

europe-revamps-rules-to-help-creative-industries-face-tech-giants/> accessed 25 August 2020. 
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or corpora.8 The abbreviation ‘TDM’ or ‘mining’ will be used in this thesis to refer to these 

methods collectively without specific regard for the source material. 

Systematic text analysis as such is a not a new discipline, dating back in some form or another 

to at least the late 17th century or even the 13th century. Computer-assisted TDM as it is now 

understood is largely a product of the wide availability of digital technology from the 1980s 

onwards, with the explosion in computing power, the number of deployed digital devices and 

‘big data’ providing fertile ground for the research and practice, both academic and 

commercial, of TDM.9 

In addition to its utility in one-off research projects in fields as diverse as medicine and 

linguistics, TDM plays a crucial part in the development of machine-learning algorithms for 

artificial intelligence solutions. These solutions can be developed for and deployed in ever-

diversifying fields of business, research and public administration – including internet search, 

financial risk assessment and crime prevention, to name just a few.10 

The economic implications of the shift to a data-driven economy are massive, with ex-post 

estimates for the EU28 countries in 2018 showing a total economic impact in excess of €300 

billion, growth clearly outpacing overall GDP growth and other indicators such as revenue and 

employment also demonstrating the data economy gaining share in the wider economy at a 

major pace.11 This trend is evident in academic research as well, with the number of published 

papers on artificial intelligence having grown sevenfold between 1996 and 2017 according to 

one estimate; with general computer science having grown only fivefold over the same time 

period by the same metric, it seems that interest in the phenomenon has transcended its 

narrowly-defined origins.12 

 

8 Matthew Sag, ‘The New Legal Landscape for Text Mining and Machine Learning’ (2019) 66 Journal of the 

Copyright Society of the USA 291, 294–95 <https://ssrn.com/abstract=3331606> accessed 25 August 2020. 

9 Gabe Ignatow and Rada Mihalcea, Text Mining: A Guidebook for the Social Sciences (SAGE 2016) 3–5, 10; 

Eleonora Rosati, ‘Copyright as an Obstacle or an Enabler? A European Perspective on Text and Data Mining and 

Its Role in the Development of AI Creativity’ (2019) 27 Asia Pacific Law Review 198, 1–2 

<https://ssrn.com/abstract=3452376> accessed 25 August 2020. 

10 Commission, ‘Impact Assessment on the modernisation of EU copyright rules’ (Staff Working Document) SWD 

(2016) 301 final, pt 3, 158; Rosati, ‘Copyright as an Obstacle or an Enabler?’ (n 9) 4–6; Sag (n 8) 295–301. 

11 Giorgio Micheletti and Cristina Pepato, ‘Second Interim Report: The European Data Market Monitoring Tool: 

Key Facts & Figures, Policy Conclusions, Data Landscape and Quantified Stories’ (International Data Corporation 

and The Lisbon Council 2019) 10–12 

<http://datalandscape.eu/sites/default/files/report/D2.6_EDM_Second_Interim_Report_28.06.2019.pdf> 

accessed 25 August 2020. 

12 Yoav Shoham and others, ‘The AI Index 2018 Annual Report’ (Stanford University 2018) 9 

<http://cdn.aiindex.org/2018/AI%20Index%202018%20Annual%20Report.pdf> accessed 25 August 2020. 
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The process of modern TDM can generally be divided into five main parts: identification and 

access to content; extraction or copying of content; processing, if necessary; analysis; and 

formulation of results. In practice, after identifying a corpus of interest (an archive of printed 

or digital newspapers, say), a researcher will copy the material to their computer systems 

(whether with a digital document scanner, direct copying of digital files, computerised 

harvesting, or otherwise); possibly process the material to make it more computer-readable 

(through optical character recognition, for instance); apply statistical methods to find patterns 

and correlations in this data; and formulate and finally publish or otherwise use the research 

findings so arrived at.13 

While the technical developments, principles and minutiae of TDM and AI are undeniably 

fascinating in a general sense, a simplified view of the phenomenon should be sufficient for 

the purposes of copyright law research: in other words, after identifying the relevant source 

material to be mined and analysed, TDM is interesting in a legal sense only to the extent that 

it involves making local copies of said data, recombining and potentially altering these new 

copies and then utilising findings borne out of this analysis, whether in new copyright-

protected published works or other types of private or public subject matter.14 These original 

copies of the mined text or data can also be preserved after the completion of a given mining 

project – a common practice for enabling the later verification of scientific research results 

and as such acknowledged in the DSM Directive.15  

 

1.3 Subject and research questions 

In other words, TDM proves a relevant subject in legal research in its being a computer-

assisted method for accessing, reproducing and exploiting large numbers of works and other 

subject matter protected by copyright or neighbouring rights. Of utmost interest is therefore 

determining whether the miner’s reproduction, modification and exploitation of protected 

material infringes copyright and/or neighbouring rights or whether mining is acceptable – 

and if so, under which conditions.16 This obviously applies only – and for the most part this 

 

13 DSM Directive, art 2(2); Rosati, ‘Copyright as an Obstacle or an Enabler?’ (n 9) 7–15; Sag (n 8) 346–65. 

14 Christophe Geiger, Giancarlo Frosio and Oleksandr Bulayenko, ‘The Exception for Text and Data Mining (TDM) 

in the Proposed Directive on Copyright in the Digital Single Market – Legal Aspects’ (2018) Centre for Intellectual 

Property Studies (CEIPI) Research Paper No 2018-02, 5–8 <https://ssrn.com/abstract=3160586> accessed 25 

August 2020; Christophe Geiger, Giancarlo Frosio and Oleksandr Bulayenko, ‘Text and Data Mining: Articles 3 and 

4 of the Directive 2019/790/EU’ (2019) Centre for Intellectual Property Studies (CEIPI) Research Paper No 2019-

08, 6–8 <https://ssrn.com/abstract=3470653> accessed 25 August 2020; Sag (n 8) 346–65. 

15 DSM Directive, rec (15), art 3(2). 

16 ibid rec (8). 
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thesis is concerned only with instances – where the text or data mined is subject to any of these 

rights; text or data not protected by these intellectual property rights naturally poses no legal 

problem in this respect.17 

Furthermore, it is clear that TDM is a markedly relevant subject for legal research by dint of 

these recent legal reforms and the rapid growth of its economic significance. Focusing on 

Finnish law, my intention in this thesis is to determine how – and if, to which extent – these 

new provisions of the DSM Directive can be expected to change the way TDM is governed in 

Finnish copyright law, taking due note of both the wider context of European copyright law as 

well as the practical aspects of modern TDM-driven research and business. 

With due regard to my practical and methodological limitations which I will explain in detail 

below, I would formulate my research questions as follows: 

1. How, if at all, can the new exceptions and limitations provided for in articles 3 and 

4 of the Digital Single Market Directive of 2019 be expected to influence the way 

text and data mining is governed in Finnish copyright law? 

2. Can the changes envisioned to be brought about by the transposition of the DSM 

Directive be expected to achieve the goals of the Directive in respect of text and data 

mining in Finland?  

 

1.4 Methodology 

My primary methodology in this thesis is that of legal doctrine – the interpretation, 

systematisation, description, prescription and justification of legal norms, particularly 

presently effective legal norms.18 On the face of it, legal doctrine should be a natural fit for 

researching the subject, as the amount of written material in present Finnish copyright law is 

quite high especially in the form of (non-binding) opinions regularly issued by the Copyright 

Council (tekijänoikeusneuvosto) in addition to binding statute, case law and literature.19 There 

should be plenty to work with for one willing to find coherence in the system. 

 

17 ibid rec (9). 

18 Aulis Aarnio, Laintulkinnan Teoria: Yleisen Oikeustieteen Oppikirja (WSOY 1989) 47–52; Jan M Smits, ’What 

Is Legal Doctrine? On the Aims and Methods of Legal-dogmatic Research’ (2015) Maastricht European Private Law 

Institute Working Paper 2015/06, 5–12 <http://ssrn.com/abstract=2644088> accessed 25 August 2020. 

19 Niklas Bruun, ’Intellectual Property Law in Finland’ in Kimmo Nuotio, Sakari Melander and Merita Huomo-

Kettunen (eds), Introduction to Finnish Law and Legal Culture (University of Helsinki 2012) 178–79. 
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However, it is also clear that this particular combination of subject and methodology presents 

significant challenges. Given that the deadline for the DSM Directive’s transposition into 

national law is not to occur until 7 June 2021, that non-transposed Directives have limited to 

non-existent effect on effective Finnish law as it should be applied in courts and that draft 

national laws have not yet been published, how is one to conduct any meaningful and relevant 

legal research on the Directive?20 

Despite these limitations, a range of potential outcomes which the DSM Directive can be 

expected to bring about to the regulation of TDM under Finnish copyright law is still possible 

to be determined. Given the reasonably specific wording of the Directive and recent rulings on 

other facets of European copyright law by the European Court of Justice, creative use of the 

available material will surely prove fruitful for uncovering potential future pain points in the 

Directive’s transposition and implementation, perhaps working to reducing legal uncertainty 

and disputes on the application of the TDM exceptions.21 

Indeed, in some sense this thesis could already be considered a legitimate doctrinal analysis 

of present law, as at this point in time the DSM Directive has already without question been 

fully ratified by the EU legislature. That past literature on, and conventional conceptions of, 

legal doctrine have failed to consider the unique features of EU law may be a mere oversight 

and blind spot not warranting passing up on otherwise acceptable research. 

Finally, to be completely transparent it should be noted that there is no one strict and clearly-

defined methodology for answering my second research question on whether the Directive will 

achieve its stated aims. As is explained in detail in chapter 4.4.1, the official aims of the reform 

are so narrowly defined that the research question should pose no methodological conundra 

of note in a thesis of the present scope.  

 

1.5 Methods and structure 

Insofar as legal doctrine is availed of in answering the first research question, this thesis will 

be composed through the (quasi-)systematic analysis of written materials in accordance with 

the Finnish doctrine of sources of law (oikeuslähdeoppi) alluded to above. 

 

20 DSM Directive, arts 26, 29; Tuomas Ojanen, EU-Oikeuden Perusteita (3rd rev edn, Edita 2016) 45–47; ‘Reform 

of the Copyright Act – National Implementation of the DSM Directive’ (Ministry of Education and Culture) 

<https://minedu.fi/en/project?tunnus=OKM018:00/2019> accessed 25 August 2020. 

21 cf Aarnio, Laintulkinnan Teoria (n 18) 78–80; Kaarlo Tuori, Kriittinen Oikeuspositivismi (WSLT 2000) 220–

24. 
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To summarise this doctrine in brief: the highest tier of, or ‘strongly binding’, sources of law 

comprise statutory and established customary law, with binding EU norms superseding 

national legislation; middle-tier, or ‘weakly binding’, norms include Supreme Court and 

Supreme Administrative Court precedent, preparatory works for legislation (relevant EU 

Directives, reports and statements by Parliament committees and Government bills in 

particular); and the lowest-tier or ‘permitted’ norms include legal literature, actual (or ‘real’) 

arguments, comparative sources and other such material which may be of use in the absence 

of stronger legal sources. A judge ruling on a matter cannot deviate from a strongly binding 

source of law, with weakly binding sources serving as first-order guidance for legal 

interpretation and permitted sources filling in the remaining gaps.22 

Analysis of strongly and weakly binding sources will be of crucial importance in discussing the 

present state of Finnish copyright and neighbouring rights. As mentioned in the previous 

subchapter, statute, preparatory works and court precedent should be plenty for painting a 

workably sufficient picture of the law as it currently is, with non-binding Copyright Council 

opinions also providing ample guidance in their role as a source of permitted norms. Though 

determining the changes brought about by the DSM Directive is in theory inherently 

speculative and outside the scope of legal doctrine, its narrow wording and likely 

implementation in light of the history of EU and Finnish copyright law make its effects 

reasonably foreseeable. 

As regards the second research question, my method is rather straightforward. Examining the 

preparatory works for the DSM Directive in much the same way as in my answering the first 

research question, I will try and determine in somewhat satisfactory fashion the EU-level 

legislative intention that has led to the enactment of the TDM provisions in the DSM Directive 

and see if it is compatible with my findings in regard to the first question. 

To keep this thesis within reasonable bounds, certain limitations to its scope have been made. 

Terms of protection of copyright and neighbouring rights, as well as international aspects – 

protections granted under the Copyright Act to persons outside Finland or to works and other 

subject matter published in another jurisdiction, practical implications of differences between 

copyright and neighbouring rights in this respect, and so on – have been excluded from the 

scope of this thesis. Moreover, discussion of legal rules other than copyright laws, such as 

 

22 Aarnio, Laintulkinnan Teoria (n 18) 48–50, 235–56; Aulis Aarnio, Luentoja Lainopillisen Tutkimuksen 

Teoriasta (University of Helsinki 2011) 68–70; Aulis Aarnio, ’On the Sources of Law’ in Kimmo Nuotio, Sakari 

Melander and Merita Huomo-Kettunen (eds), Introduction to Finnish Law and Legal Culture (University of 

Helsinki 2012) 53–57; Juha Raitio, ’The Source of Law – Doctrine and Reasoning in Finland’ (2012) 2 US-China 

Education Review B 960, 962–64; Ojanen (n 22) 86–90. 
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those governing personal data, is also excluded despite their real-world relevance to some 

TDM research. Finally, discussion of the ‘three-step test’ is omitted as it would necessitate a 

discussion much more theoretical and in-depth than what is sensible and necessary in the 

context of this thesis.23 

This thesis will begin with discussing the scope of copyright and certain neighbouring rights – 

essentially, the types of works the reproduction of which in a TDM context could conceivably 

constitute infringement – in chapter 2. The legal rules governing reproduction and certain 

methods of manipulation will be discussed in chapter 3, with discussion of the DSM Directive 

as well as its aims concentrated in chapter 4. The conclusions of this thesis will be presented 

in chapter 5. 

As a practical note, I will include a number of quotations from Finnish-language sources, 

including statutes, in this thesis. All such quotations are my own translations of the relevant 

source material. 

 

23 InfoSoc Directive, art 5(5); DSM Directive, art 7(2). 
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2 PROTECTED SUBJECT MATTER 

2.1 Background 

First of all, it should be noted that unlike some other European jurisdictions like France, 

Estonia, Germany and the United Kingdom, the Finnish Copyright Act does not contain a 

specific exception for text and data mining for any purpose.24 As is to be expected given the 

differences between European and American copyright law traditions, there is neither a notion 

of ‘fair use’ in the vein of the United States which would yield sufficient leeway for TDM under 

a broader set of principles.25 

This being the case, the current state of Finnish copyright law as it relates to TDM will need to 

be explained in terms of its general rules first on the scope of copyright (the concept of a 

copyright-protected ‘work’), that of relevant neighbouring rights, the rightholder’s exclusive 

right of reproduction, exceptions to this right, and the permitted use of these reproduced 

copies. Each of these aspects will now be discussed in this chapter and the next, in largely this 

order. 

Neighbouring rights have been grouped into three categories for ease of discussion – creators’ 

rights, producers’ rights, and catalogue and database rights. This categorisation, adapted from 

a 2019 University of Helsinki Master’s thesis on neighbouring rights, has no legal meaning as 

such and serves only to organise the discussion in a logical fashion so that rights operating in 

 

24 Tekijänoikeuslaki (404/1961, as last amended by Act 849/2018) (Copyright Act); Christophe Geiger, Giancarlo 

Frosio and Oleksandr Bulayenko, ‘The Exception for Text and Data Mining (TDM) in the Proposed Directive on 

Copyright in the Digital Single Market – Legal Aspects’ (2018) Centre for Intellectual Property Studies (CEIPI) 

Research Paper No 2018-02, 21–23 <https://ssrn.com/abstract=3160586> accessed 25 August 2020; Christophe 

Geiger, Giancarlo Frosio and Oleksandr Bulayenko, ‘Text and Data Mining: Articles 3 and 4 of the Directive 

2019/790/EU’ (2019) Centre for Intellectual Property Studies (CEIPI) Research Paper No 2019-08, 24–26 

<https://ssrn.com/abstract=3470653> accessed 25 August 2020. 

25 Commission, ‘Impact Assessment on the modernisation of EU copyright rules’ (Staff Working Document) SWD 

(2016) 301 final, pt 2, 26–28; Marjut Salokannel, ‘Tutkimuksen Perusteet: Tutkimusdatan ja Muun Primäärin 

Tutkimusaineiston Saatavuuteen Liittyvä Oikeudellinen Sääntely’ (2012) Edilex, para 8.5.2.1 

<www.edilex.fi/artikkelit/9054.pdf> accessed 25 August 2020; Eleonora Rosati, ‘Copyright as an Obstacle or an 

Enabler? A European Perspective on Text and Data Mining and Its Role in the Development of AI Creativity’ (2019) 

27 Asia Pacific Law Review 198, 15–21 <https://ssrn.com/abstract=3452376> accessed 25 August 2020; Matthew 

Sag, ‘The New Legal Landscape for Text Mining and Machine Learning’ (2019) 66 Journal of the Copyright Society 

of the USA 291, 314–35 <https://ssrn.com/abstract=3331606> accessed 25 August 2020. 
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a similar fashion are discussed together.26  

 

2.2 Copyright 

2.2.1 Protected types of works 

As at the date of this thesis, the Copyright Act defines the subject matter of copyright as 

follows: 

Section 1 – Subject matter 

Whoever has authored a literary or artistic work has copyright over that work, regardless of whether such 

work is a fictional or descriptive written or oral work, a musical composition or a dramatic work, a 

cinematographic or photographic work or a work otherwise of the visual arts, a work of architecture, 

artisanal handicrafts or industrial art or a work expressed in any other manner. 

Maps, other descriptive drawings, graphical works, works of three-dimensional design as well as 

computer programs shall also be considered literary works.27 

The Copyright Act also provides for copyright over derivative works as limited by copyright 

over the original work (unless such derivative work constitutes a new independent work), 

compilation works on a similar basis, and joint copyright over shared works.28 Statutes, 

resolutions, decisions and other documents by ministries, public authorities and public 

bodies, international treaties as well as translations by public authorities and other public 

bodies of these documents are exempt from copyright.29 

Save for the addition of computer programs for the sake of clarity in 1991 and of photographs 

in connection with a broader statutory reform of rights to photographs in 1995, the list of 

protected subject matter in section 1 has not been amended since the adoption of the current 

Copyright Act in 1961.30 It should be noted that the list is not meant to be exhaustive in 

 

26 Eleonora Hård af Segerstad, ‘Lähioikeussääntelyn Selkeyttäminen ja Purkumahdollisuudet’ (Master of Laws 

thesis, University of Helsinki 2019), 19 <www.edilex.fi/opinnaytetyot/19605.pdf> accessed 25 August 2020. 

27 Copyright Act, 1 §. 

28 ibid 4–6 §. 

29 ibid 9 §. 

30 Finnish Government, Bill 161/1990 (Hallituksen esitys Eduskunnalle laeiksi yksinoikeudesta integroidun piirin 

piirimalliin sekä tekijänoikeuslain, oikeudesta valokuvaan annetun lain ja patentti- ja rekisterihallituksesta 

annetun lain muuttamisesta) (HE 161/1990) 50; Finnish Ministry of Education Committee, Report 1994:19 

(Tekijänoikeustoimikunnan mietintö. Ehdotus hallituksen esitykseksi Eduskunnalle laiksi tekijänoikeuslain 

muuttamisesta ja oikeudesta valokuvaan annetun lain kumoamisesta) (OPM 1994:19) 158; Finnish Government, 

Bill 287/1994 (Hallituksen esitys Eduskunnalle laiksi tekijänoikeuslain muuttamisesta ja oikeudesta valokuvaan 

annetun lain kumoamisesta) (HE 287/1994) 71. 
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defining the types of works eligible for copyright protection; instead, protection can be 

conferred to all literary and artistic works regardless of whether it fits neatly into any one of 

these categories.31 This was also the case under the Finnish copyright statute prior to 1961; one 

could therefore say that a non-restrictive view of ‘literary and artistic works’ is a fundamental 

feature of Finnish copyright law.32  

This open approach – with terminology more or less adopted from the Berne Convention – 

notwithstanding, some forms of artistic creation such as that exhibited by a film or theatre 

director in their directing a theatrical or cinematic work may also be eligible but prove tricky 

to define and protect.33 Performing artists and photographers as well as makers of catalogues 

and databases enjoy a dual system of protection, being granted protections under both their 

respective neighbouring rights (on which more in chapters 2.3 and 2.5 below) as well as 

copyright provided that the works so produced are sufficiently original. 

Copyright protection does not extend to products of creativity outside the definition (however 

reasonably broad) of ‘literary and artistic works’ such as gastronomic works – a point raised 

both by Kivimäki in his seminal work on Finnish copyright law in 1948 as well as by the 

European Court of Justice seventy years later in deciding that granting copyright protection 

to the taste of a food product is not acceptable under the InfoSoc Directive.34 Save for this ECJ 

ruling, there has been little if any case law directly defining categories of works eligible or 

ineligible for copyright protection, with the Court instead viewing copyright protection 

through the sole lens of originality.35 This concept, in both Finnish and EU terms, will be 

discussed in the next subchapter.  

 

 

31 Finnish Government Committee, Report 1953:5 (Ehdotus laiksi tekijänoikeudesta kirjallisiin ja taiteellisiin 

teoksiin) (KM 1953:5) 44–47; Toivo Mikael Kivimäki, Uudet Tekijänoikeus- ja Valokuvauslait (WSOY 1966) 18–

21; Kristiina Harenko, Valtteri Niiranen and Pekka Tarkela, Tekijänoikeus (2nd rev edn, Talentum Pro 2016) 16–

17. 

32 KM 1953:5 (n 31) 40; Toivo Mikael Kivimäki, Tekijänoikeus: Tutkimus Kirjailijan, Taiteilijan ja Tiedemiehen 

Oikeudesta Teokseensa (WSOY 1948) 82–84. 

33 Berne Convention for the Protection of Literary and Artistic Works (as amended 28 September 1979) (adopted 

28 September 1979, entered into force 19 November 1984) (Berne Convention), art 2(1); KM 1953:5 (n 31) 46; 

Kivimäki, Tekijänoikeus (n 32) 82–83; Kivimäki, Uudet Tekijänoikeus- ja Valokuvauslait (n 31) 26; Pirkko-Liisa 

Haarmann, Tekijänoikeus, Lähioikeudet ja Oikeus Valokuvaan (Lakimiesliiton Kustannus 1992) 46–47. 

34 European Parliament and Council Directive 2001/29/EC of 22 May 2001 on the harmonisation of certain aspects 

of copyright and related rights in the information society [2001] OJ L167/10 (InfoSoc Directive); Case C-310/17 

Levola Hengelo BV v Smilde Foods BV EU:C:2018:899, paras 39–46; Kivimäki, Tekijänoikeus (n 32) 74. 

35 Haarmann (n 33) 48–49; Marcus Norrgård, Petra Sund-Norrgård and Miia-Maria Kasi, ’Tekijänoikeudellinen 

Oikeuskäytäntö V. 2010–2018, Osa I’ [2019] Defensor Legis 259, 260. 
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2.2.2 Threshold of originality 

More generally, the Copyright Act protects independent and original (itsenäinen ja 

omaperäinen) expressions of this artistic or literary creation – without regard for their artistic 

or other qualitative merit or any labour or skill employed in bringing them into existence – 

rather than mere concepts or ideas; consequently, products whose expression is dictated by 

their technical function or other such necessary exogenous feature so as not to leave sufficient 

room for their creator’s creativity are not protected by copyright.36 The ECJ has expressed its 

equivalent criteria such that a copyright-protected ‘work’ must be ‘its author’s own intellectual 

creation (…) [so as to] reflect the author’s personality’ and that this work should be ‘the 

expression of’ said intellectual creation.37 In the ECJ’s view, some element of technical 

necessity in the form of the product in question is not a barrier to copyright protection so long 

as the product’s form as a whole is a creative expression of the author.38 

It should be noted that there might be some tension between these Finnish and European 

approaches in terms of the level of originality and the requirement for the work to reflect its 

author’s personality. For the purposes of the present thesis, it should suffice to say that any 

unresolved questions do not seem to be such as to materially alter the implications for TDM.39 

As regards the Finnish tradition, the exact threshold of originality (teoskynnys) for different 

kinds of works under the Copyright Act is a frequent topic of discussion and delineation in 

domestic case law – in both binding rulings by courts and non-binding opinions of the 

Copyright Council – and legal literature, though these cases are highly specific in nature, 

providing few, if any, additional general principles for defining the threshold.40 

In any event, it should be stressed that only expressions of originality are protected – ideas, 

concepts, principles, procedures, methods and information as such are not protected by 

 

36 KM 1953:5 (n 31) 44–47; Kivimäki, Tekijänoikeus (n 32) 68–76; Kivimäki, Uudet Tekijänoikeus- ja 

Valokuvauslait (n 31) 18–21; Niklas Bruun, ’Intellectual Property Law in Finland’ in Kimmo Nuotio, Sakari 

Melander and Merita Huomo-Kettunen (eds), Introduction to Finnish Law and Legal Culture (University of 

Helsinki 2012) 174; Harenko, Niiranen and Tarkela (n 31) 17–18. 

37 Case C-469/17 Funke Medien NRW GmbH v Bundesrepublik Deutschland EU:C:2019:623 (Afghanistan 

Papers), paras 19–20. See also Annette Kur and Thomas Dreier, European Intellectual Property Law: Text, Cases 

and Materials (Edward Elgar 2013) 293. 

38 Case C-833/18 SI v Chedech/Get2Get EU:C:2020:461, para 38. 

39 Ulla-Maija Mylly, ‘Tekijänoikeuden Omaperäisyyden Harmonisointi Euroopan Unionissa’ [2016] Lakimies 907, 

910–15, 927–29; Anette Alén-Savikko, Rosa Ballardini and Taina Pihlajarinne, ’Tekoälyn Tuotokset ja 

Omaperäisyysvaatimus – Kohti Koneorientoitunutta Tekijänoikeutta?’ [2018] Lakimies 975, 979–86. 

40 Haarmann (n 33) 51–79; Harenko, Niiranen and Tarkela (n 31) 18–24; Norrgård, Sund-Norrgård and Kasi, ’Osa 

I’ (n 35) 260–74. 
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copyright.41 This has important implications for the legal status of TDM – gleaning ideas and 

information as such from protected works does not constitute copyright infringement, nor 

does the reproduction and publication of those ideas (in the form of a research paper, say) 

provided that no one constituent copyright-protected work or publication is reproduced or 

republished in the process, generally speaking. 

Any closer discussion of the finer points of what generally constitutes a copyright-protected 

‘work’ under the Copyright Act is not necessary in the context of this thesis. It suffices to say 

that a large portion of corpora which one could envision to be of interest for text and data 

miners, such as correspondence,42 photographs, legal documents and books, clearly can be – 

and often are – protected by copyright and that mining these materials will therefore 

necessitate compliance with the protections granted by the Copyright Act.43 The specific 

question of copyright conferred to works reproduced only in part is discussed in the next 

subchapter.  

 

2.2.3 Reproductions in part as protected works 

While the legal rules concerning reproduction of, or copying, copyright-protected material as 

such will be discussed in chapter 3.2 below, the question of what constitutes a ‘work’ has 

additional relevance where protected works are reproduced in part, namely in determining 

where this reproduced part of a protected work could be considered a protected ‘work’ or 

otherwise be subject to the rightholder’s exclusive reproduction right in itself. 

From the point of view TDM and specifically of copying involved in the TDM process, this is a 

question of crucial importance. In 2009, the ECJ (in)famously ruled on the matter in Infopaq 

I, considering that a 11-word snippet of a newspaper article can in itself be subject to copyright 

 

41 WIPO Copyright Treaty (adopted 20 December 1996, entered into force 6 March 2002) 2186 UNTS 121 (WCT), 

art 2; TN 2020:5, para 9 <https://minedu.fi/documents/1410845/21278409/Lausunto+2020-

05+Internetsivuston+tekij%C3%A4n-+ja+l%C3%A4hioikeudellinen+suoja.pdf/b7eabc22-ad55-8570-d6bf-

d202331a4d60/Lausunto+2020-05+Internetsivuston+tekij%C3%A4n-

+ja+l%C3%A4hioikeudellinen+suoja.pdf?version=1.1&t=1591879902000> accessed 25 August 2020; Kivimäki, 

Tekijänoikeus (n 32) 70–71; Kivimäki, Uudet Tekijänoikeus- ja Valokuvauslait (n 31) 18–21; Haarmann (n 33) 44–

46; Sam Ricketson and Jane C Ginsburg, International Copyright and Neighbouring Rights: The Berne 

Convention and Beyond (1st vol, 2nd edn, OUP 2006) paras 8.06–07; Harenko, Niiranen and Tarkela (n 31) 17–

18. 

42 TN 1998:7, 16 <https://minedu.fi/documents/1410845/3961072/Lausunto+1998-

07+Tekij%C3%A4noikeudet+tietokoneella+luettavassa+muodossa+olevaan+kirjekokoelmaan> accessed 25 

August 2020. 

43 Harenko, Niiranen and Tarkela (n 31) 22–24. 
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law as harmonised by the InfoSoc Directive, provided that such snippet in itself still 

communicates to the reader an element that ‘is, in itself, the expression of the intellectual 

creation’ of its author.44 

With Infopaq I, the ECJ managed to make some waves in the legal community by generally 

ruling on a matter so fundamentally grounded in national legal traditions,45 but it is 

particularly interesting for discussing the legal implications of TDM. The dispute in Infopaq I 

concerned a Danish media monitoring and analysis business whose operations included a 

process by which daily newspapers were collected, scanned and processed with an optical 

character recognition (OCR) server so as to enable computer-assisted search of the text. An 

end product of this process was a cover sheet pointing out where a word determined in advance 

by the customer was to be found in the relevant newspaper article together with the five words 

immediately preceding and succeeding said word – hence the 11-word reproduction.46 

By the standards of modern text mining this process as a whole could be described as 

somewhat rudimentary, but the method employed in Infopaq I is nevertheless very relevant 

to modern TDM methods in terms of copying and reproduction on a basic level. The ECJ 

expressly rejected expanding copyright protection to isolated words in newspaper articles so 

as to prohibit reproducing single words as such; on the other hand, given the ambiguity of the 

‘intellectual creation’ standard one cannot either derive overly simplistic rules of thumb in the 

vein of ‘twelve words are always protected’.47 It should be noted that protection granted to 

parts of works that ‘communicate to the reader an expression of the intellectual creation’ of 

the original work does not necessarily imply that this part would be a full-fledged independent 

‘work’ in itself, which question has been a subject of some scholarly debate; however, from the 

point of view of regulating TDM this topic can be considered somewhat academic and 

nonessential.48 

In a number of its post-Infopaq I opinions on contexts as various as online discussion boards, 

advertising and more, the Copyright Council seems to have hinged its analysis on the amount 

 

44 Case C-5/08 Infopaq International A/S v Danske Dagblades Forening EU:C:2009:465, [2009] ECR I-6569 

(Infopaq I), paras 47–51. See also Kur and Dreier (n 37) 293. 

45 Estelle Derclaye, ‘Infopaq International A/S v Danske Dagblades Forening (C-5/08): Wonderful or Worrisome? 

The Impact of the ECJ Ruling in Infopaq on UK Copyright Law’ (2010) 32 European Intellectual Property Review 

247, 248–50; Eleonora Rosati, ‘Originality in a Work, or a Work of Originality: The Effects of the Infopaq Decision’ 

(2011) 33 European Intellectual Property Review 746, 749–52; Mylly (n 39) 927–29. 

46 Infopaq I (n 44) paras 13–21. 

47 ibid paras 44–46; Harenko, Niiranen and Tarkela (n 31) 21–22. 

48 Daniël Jongsma, Creating EU Copyright Law: Striking a Fair Balance (Hanken School of Economics 2019) 

para 36. 
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of creative freedom available to and exercised by the author; short combinations of common 

words are generally not awarded copyright protection, but longer and richer strings of text as 

well as any atypical (such as rhythmically peculiar) expressions tend in the view of the Council 

to cross the threshold of originality.49 

In any event, the upshot is that any TDM process which relies on partial reproductions of 

source material could run into some legal trouble. The assessment of whether any particular 

snippet copied for processing – roughly in the fashion of Infopaq or otherwise – is protected 

by copyright is nigh impossible to determine in advance, especially where large quantities of 

source material and computerised processing are involved. In practice, a copyright exception 

– of which more in chapter 3.2 below – or licence will need to be relied on.  

 

2.3 Creators’ rights 

2.3.1 Performing artists 

Under section 45 of the Copyright Act, performing artists have a neighbouring right in respect 

of their performances of written and artistic works and of folklore. In brief, without the 

performer’s consent these performances may not be recorded, or audio or video recordings 

thereof may not be transferred, onto a device with which it can be reproduced. Certain 

methods of communication to the public are also restricted, but these will not be discussed 

any further given their irrelevance to TDM; the relevant aspects and definitions of this 

provision are discussed below. 

The right concerns ‘performances of written or artistic works or of folklore’.50 ‘Written or 

artistic work’ refers to copyright-protected works within the meaning discussed in chapter 2.2 

above; crucially, this definition covers also works whose term of protection has run out or 

which have never been protected by the copyright laws of Finland or any other country by dint 

of some reason other than their not crossing the threshold of originality. Performances of by 

musical works by classical composers, for instance, are therefore protected by the 

neighbouring right despite the written music as such being free of copyright.51 

If no such relevant work underpins the performance, the performance is not protected. This 

may be the case with some forms of what are otherwise generally considered performing arts, 

such as elements of circus performances which may be technically demanding but not 

 

49 Norrgård, Sund-Norrgård and Kasi, ’Osa I’ (n 35) 263–64. 

50 Copyright Act, 45.1 §. 

51 Haarmann (n 33) 181–84; Harenko, Niiranen and Tarkela (n 31) 434–35. 
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sufficiently original; conversely, especially improvised performances may in themselves 

constitute original works and therefore be protected under both copyright proper and section 

45, both conferred to the performer. Borderline cases such as film and stage directors and 

orchestral conductors are assessed on the basis of whether their creative input is perceivable 

in the final performance.52 

Performances of folklore, furthermore, are protected – an expansion in scope added in 

connection with the transposition of the InfoSoc Directive and reforms related to the 1996 

WIPO treaties. As to the exact definition of ‘folklore’, the preparatory works for the provision 

refer to the definition of folklore in a 1985 UNESCO/WIPO model law:53 

SECTION 2 

Protected Expressions of Folklore 

For the purposes of this [law], “expressions of folklore” means productions consisting of 

characteristic elements of the traditional artistic heritage developed and maintained by a community of 

[name of the country] or by individuals reflecting the traditional artistic expectations of such a 

community, in particular: 

(i)  verbal expressions, such as folk tales, folk poetry and riddles; 

(ii)  musical expressions, such as folk songs and instrumental music; 

(iii)  expressions by action, such as folk dances, plays and artistic forms or rituals;  

whether or not reduced to a material form; and 

(iv)  tangible expressions, such as: 

(a) productions of folk art, in particular, drawings, paintings, carvings, sculptures, 

pottery, terracotta, mosaic, woodwork, metalware, jewellery, basket weaving, 

needlework, textiles, carpets, costumes; 

(b) musical instruments; 

[(c) architectural forms].54 

 

52 ibid; Finnish Government Committee, Report 1987:7 (Tekijänoikeuskomitean III osamietintö: Esittävien 

taiteilijoiden, äänitteiden tuottajien sekä radio- ja televisioyritysten oikeudet. Oikeus valokuvaan. Tekijänoikeus 

työ- ja virkasuhteissa) (KM 1987:7) 25–31. 

53 Finnish Government Committee, Report 2002:5 (Tekijänoikeustoimikunnan mietintö. Tekijänoikeudet 

tietoyhteiskunnassa) (KM 2002:5) 143; Finnish Government, Bill 28/2004 (Hallituksen esitys Eduskunnalle 

laeiksi tekijänoikeuslain ja rikoslain 49 luvun muuttamisesta) (HE 28/2004) 110–11; Harenko, Niiranen and 

Tarkela (n 31) 435–36. 

54 UNESCO, ‘Model Provisions for National Laws on the Protection of Expressions of Folklore against Illicit 

Exploitation and Other Prejudicial Actions’ (1985) UN Doc CPY.85/WS/30, s 2 (emphasis omitted). 
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The preparatory works for section 45 specify that the provision covers performances of 

traditional dances and play-like ceremonies such as wedding ceremonies; handicrafts and 

other acts performed for the production of goods as well as games are excluded.55 This 

exclusion can be justified in a number of ways: they do not typically include a performative 

element and are therefore not performances within the meaning of section 45; they are not 

typically performed by performing artists;56 moreover, their expression may be dictated by the 

technical requirements of the product or game in question, rendering them outside the scope 

of protections in an analogous manner to originality in copyright, discussed in chapter 2.2.2 

above. 

There are no specific requirements as to the person of the performer – incidental performers’, 

amateurs’ and professionals’ rights are protected equally. There are also no qualitative 

requirements as to the performance itself; it may be unoriginal, of poor quality in any sense or 

otherwise lacking.57 It seems therefore that the definition of ‘performer’ originally set out in 

the WIPO Performances and Phonograms Treaty – ‘actors, singers, musicians, dancers, and 

other persons who act, sing, deliver, declaim, play in, interpret, or otherwise perform literary 

or artistic works or expressions of folklore’58 – and the implied definition of performance 

thereby should be interpreted quite broadly. However, the performance will still need to be 

made by a natural person; performances generated purely by computerised means are 

excluded from section 45 protections.59 

Among certain other acts which are not of relevance in the present context, section 45 confers 

to the performer a right to prohibit the recording of their performance onto a device with 

which it can be reproduced. This provision is essentially neutral in respect of technology and 

comprises all analogue and digital recording methods – in copyright parlance, the making of 

‘fixations’ of the performance – that allow for further reproductions.60 Making reproductions 

of these fixations, whether phonograms or videograms, is likewise subject to the performer’s 

consent; the appropriate technologies are covered by the provision through references to 

sections 46 and 46a of the Copyright Act which are discussed in chapter 2.4.1 below.61 

 

55 KM 2002:5 (n 53) 143; HE 28/2004 (n 53) 111; Harenko, Niiranen and Tarkela (n 31) 435–36. 

56 ibid. 

57 KM 1987:7 (n 52) 27–28; Harenko, Niiranen and Tarkela (n 31) 434. 

58 WIPO Performances and Phonograms Treaty (adopted 20 December 1996, entered into force 20 May 2002) 2186 

UNTS 203 (WPPT), art 2(a). 

59 Harenko, Niiranen and Tarkela (n 31) 434. 

60 ibid 437; Copyright Act, 45.1 §; WPPT, arts 2(c), 7; OPM 1994:19 (n 30) 173–74; HE 287/1994 (n 30) 79. 

61 Copyright Act, 45.2–3 §; Harenko, Niiranen and Tarkela (n 31) 438–40. 
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The general definition of ‘reproduction’ as well as all relevant exceptions, limitations, moral 

rights and other provisions discussed in this thesis are incorporated in the neighbouring right 

through direct reference to the relevant sections in the Copyright Act, the only exception (for 

obvious reasons) being the extended collective licensing exception for photocopies in section 

13.62 The remarks made in chapters 3.2 and 3.3 below, save for chapter 3.2.4.2, therefore apply 

to performances and fixations thereof as well.  

 

2.3.2 Photographers 

Photographers also have a neighbouring right to their products under section 49a of the 

Copyright Act. Between 1961 and 1995, photographs – regardless of originality – were not 

eligible to be protected under copyright proper under Finnish law, being instead protected 

under this right in a separate statute; after 1995, photographs crossing the threshold of 

originality have been protected as copyright-protected works, with all other photographs 

protected under the neighbouring right, now set out in section 49a.63 

The concept of a ’photograph’ eligible to be protected under the neighbouring right is meant 

to be extensive, comprising both analogue and digital photographs as well as analogous 

methods, defined in the preparatory works for the above-mentioned reform as follows: 

The definition of a photograph is sufficiently clear even without an express provision in the statute. The 

law shall not be amended in this sense. An image formed by the effect of light onto a light-sensitive 

material is considered a photograph. Light may be visible to the naked eye or invisible like infrared light 

or X-rays. Methods comparable to photography also include thermal imaging. The image may be fixed 

onto any suitable device or medium. Photographs therefore comprise, for example, images recorded onto 

a magnetic video tape or into computer memory even though such images cannot be viewed without 

technical assistance.64 

In addition to photographs in the everyday sense of the word, therefore, the neighbouring right 

in section 49a covers also images recorded with specialised equipment (X-ray machines, 

electron microscopes, thermal cameras and so on) as well as discarded and unsuccessful 

photographic images. The definition is expansive – no test of quality or originality as to the 

image itself is to be applied so long as it has been recorded with a method falling within the 

method described above. Still images included in films and other videograms are protected 

 

62 Copyright Act, 45.7 §; Harenko, Niiranen and Tarkela (n 31) 445. 

63 OPM 1994:19 (n 30) 122–23; HE 287/1994 (n 30) 54; Harenko, Niiranen and Tarkela (n 31) 514–16. See also 

Kivimäki, Uudet Tekijänoikeus- ja Valokuvauslait (n 31) 209–29; Haarmann (n 33) 195–206; Rainer Oesch, 

Oikeus Valokuvaan: Tutkimus Valokuvan Suojan Kehityksestä ja Sisällöstä (Suomalainen Lakimiesyhdistys 

1993). 

64 OPM 1994:19 (n 30) 126; HE 287/1994 (n 30) 55. 
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under the provision, but images created through purely digital means such as illustrations and 

3D renders are excluded.65 

As to restricted acts, section 49a grants the photographer the exclusive right to make 

reproductions of their photograph and make it available to the public, in both original as well 

as an altered form.66 The exact scope of ‘reproduction’ in the context of photographs has been 

a topic of some Copyright Council and court case law, but in the context of TDM it suffices to 

say that digital reproductions, including scanning, are included in the definition.67  

Moreover, the general definition of ‘reproduction’ as well as all relevant exceptions, 

limitations, moral rights and other provisions discussed in this thesis are incorporated in the 

neighbouring right through direct reference to the relevant sections in the Copyright Act.68 

The remarks made in chapters 3.2 and 3.3 below, therefore, apply to photographs as well. 

With the expansive definitions of ‘reproduction’ and ‘making available to the public’ used in 

an identical sense as in the context of works protected by copyright proper, the protections 

attached to the photographic right, therefore, are almost identical to those granted by 

copyright, with only reproductions in another art form or with another means excluded.69 

Furthermore, the photographic right differs from copyright in respect of its term of protection 

(50 years from production as opposed to 70 years post mortem auctoris) but not its 

geographical scope; as per the scope of this thesis, the implications of these differences and 

similarities will not be discussed any further.70  

 

 

65 Kivimäki, Uudet Tekijänoikeus- ja Valokuvauslait (n 31) 211–13; Oesch (n 63) 130–76; Harenko, Niiranen and 

Tarkela (n 31) 515–18. 

66 Copyright Act, 49a.1 §. 

67 KKO 2018:21, paras 8–20; TN 2009:4, 4 <https://minedu.fi/documents/1410845/3928984/Lausunto+2009-

04+Siluetin+tekeminen+valokuvasta.pdf/ce0d3697-84d6-4e4b-8d40-defe9ef59975/Lausunto+2009-

04+Siluetin+tekeminen+valokuvasta.pdf?version=1.1&t=1484646049000> accessed 25 August 2020; TN 

2017:15, para 10 <https://minedu.fi/documents/1410845/4147559/Lausunto+2017-

15+Valokuvan+valmistamisen+ajankohta.pdf/15c47491-61c4-45b8-97b3-58f8cb78e47d/Lausunto+2017-

15+Valokuvan+valmistamisen+ajankohta.pdf?version=1.0&t=1513593036000> accessed 25 August 2020; 

Haarmann (n 33) 200–04; Harenko, Niiranen and Tarkela (n 31) 519–21; Marcus Norrgård, Petra Sund-Norrgård 

and Miia-Maria Kasi, ’Tekijänoikeudellinen Oikeuskäytäntö V. 2010–2018, Osa III’ [2019] Defensor Legis 839, 

841–42. 

68 Copyright Act, 49a.3 §; Harenko, Niiranen and Tarkela (n 31) 522–24. 

69 KM 2002:5 (n 53) 100–01, 158; HE 28/2004 (n 53) 67–68, 122–23; Harenko, Niiranen and Tarkela (n 31) 519–

20. 

70 Copyright Act, 43.1, 49a.2, 64.8 §; Harenko, Niiranen and Tarkela (n 31) 522, 524. 
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2.4 Producers’ rights 

2.4.1 Phonograms and videograms 

Having first protected the producers of only phonograms with a specific neighbouring right in 

section 46 since its enactment in 1961, the Copyright Act has since the transposition of the 

original Rental Directive included similar protections for the producers of videograms – films 

and other video recordings – in section 46a.71 These provisions differ somewhat in respect of 

the types of making available to the public they restrict and the term of protection; given that 

the former are not of interest in the context of TDM and the latter is excluded from the scope 

of this thesis, they will be discussed together in this subchapter. 

Though not explicitly defined in the Copyright Act, phonograms are taken to comprise any 

devices into which sound is recorded (fixed); moreover, there are no requirements as to the 

originality or other qualitative features of the recording. In other words, even short and/or 

unoriginal recordings such as those of nature, and simple sound effects, are eligible to receive 

protection under section 46.72 

The same standard (or lack thereof) is applied to videograms, with no requirements as to the 

artistic or original quality of the product or to the professional status of its maker; it only need 

comprise a series of images that give off an impression of a moving picture. Sound 

(phonograms) incorporated in videograms is protected under the provision for videograms, 

not that for phonograms, unless the sound track is separated from the film; video games, 

however, are excluded, being instead protected solely as works if at all. 73 

Videograms incorporated into more extensive multimedia works may generally receive 

protection under section 46a. Still images from a videogram are protected as photographs, 

that is, under the neighbouring right in section 49a or as works proper as discussed in the 

above subchapter. As with phonograms, the protection for videograms is technology-neutral: 

any devices onto which video can be recorded, such as analogue tapes or digital recordings, 

fall under section 49a.74 

 

71 Council Directive 92/100/EEC of 19 November 1992 on rental right and lending right and on certain rights related 

to copyright in the field of intellectual property [1992] OJ L346/61; OPM 1994:19 (n 30) 89–91, 174–77; HE 

287/1994 (n 30) 38–39, 80–81; Kivimäki, Uudet Tekijänoikeus- ja Valokuvauslait (n 31) 161–62; Haarmann (n 

33) 189–91; Harenko, Niiranen and Tarkela (n 31) 447–49, 454–55. 

72 WPPT, art 2(b); KM 1953:5 (n 31) 80–82; Haarmann (n 33) 190; Harenko, Niiranen and Tarkela (n 31) 449. 

73 Copyright Act, 46.4 §; OPM 1994:19 (n 30) 174–75; HE 287/1994 (n 30) 80; Harenko, Niiranen and Tarkela (n 

31) 454, 456–57. 

74 ibid. 
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Conceptually, the protections in section 46 and 46a are more akin to protections for industrial 

rather than intellectual property, enacted with a view to protecting fair competition;75 indeed, 

the neighbouring right is not conferred on the performer, but on the ‘producer’ of the 

respective recording.76 The producer is whoever bears the economic risk and operational 

responsibility for the first fixation of the sound or video in question; the producer may also be 

a legal person such as a record or movie production company, and later reproductions of the 

same fixation confer no such right.77 

As for restricted acts, in addition to certain forms of making available to the public the 

neighbouring rights for phonogram and videogram producers subject the transfer of such 

products to devices with which they may be reproduced to the producer’s approval. This 

essentially means making reproductions, the general definition of which as well as all relevant 

exceptions and limitations and other provisions discussed in this thesis are incorporated in 

the neighbouring right through direct reference to the relevant sections in the Copyright Act, 

the only exceptions being the moral rights in section 3 and the extended collective licensing 

exception for photocopies in section 13.78 The remarks made in chapters 3.2 and 3.3 below, 

save for chapters 3.2.4.2 and 3.3.2.1, therefore apply to phonograms and videograms as well. 

 

2.4.2 Signal rights 

Much in the same way to performances, phonograms and videograms discussed in the above 

subchapters,79 radio and television broadcasts receive special protection under a neighbouring 

right in section 48 of the Copyright Act. In addition to certain forms of making available to the 

public, the provision prohibits the recording of radio and television broadcasts and of other 

programme-carrying signals onto devices with which they can be reproduced, as well as 

 

75 KM 1953:5 (n 31) 80; KM 1987:7 (n 52) 44–45; Kivimäki, Uudet Tekijänoikeus- ja Valokuvauslait (n 31) 161–

62; Harenko, Niiranen and Tarkela (n 31) 448–49. 

76 Copyright Act, 46.1, 46a.1 §. 

77 WPPT, art 2(d); KM 1987:7 (n 52) 45; OPM 1994:19 (n 30) 175; HE 287/1994 (n 30) 80; Harenko, Niiranen and 

Tarkela (n 31) 449, 455–56. 

78 Copyright Act, 46.3, 46a.3 §; Harenko, Niiranen and Tarkela (n 31) 453, 458–59. See also TN 2009:9, 5–6 

<https://minedu.fi/documents/1410845/3928984/Lausunto+2009-

09+Internetpalvelusta+tallennettujen+musiikkitiedostojen+julkinen+esitt%C3%A4minen.pdf/a0be88bf-2597-

409b-8c7c-edc72b1dc2f3/Lausunto+2009-

09+Internetpalvelusta+tallennettujen+musiikkitiedostojen+julkinen+esitt%C3%A4minen.pdf?version=1.1&t=14

84646160000> accessed 25 August 2020. 

79 Finnish Government Committee, Report 1957:5 (Tarkistetut ehdotukset laiksi tekijänoikeudesta kirjallisiin ja 

taiteellisiin teoksiin ja laiksi oikeudesta valokuviin) (KM 1957:5) 32–33; KM 1987:7 (n 52) 50. 
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further transfers to such devices of such recordings, without the broadcasting organisation’s 

consent. 

‘Radio and television broadcasts’ comprise all public radio and television broadcast signals 

regardless of whether the content so broadcast is protected by copyright or some other right. 

The technological method of broadcasting – terrestrial, cable, satellite or some other – is not 

relevant in determining whether a signal falls under the scope of section 48; however, on-

demand services for individual use and ‘point-to-multipoint’ services for a defined limited 

group of users are excluded from the definition. To be protected by the provision, the 

broadcast may not be such that the recipient may select its content and time of transmission.80 

As an aside, the neighbouring right also protects broadcast organisations’ programme-

carrying signals other than radio and television broadcasts.81 This is meant to comprise all 

programme-related signals within or between broadcasting organisations which are not meant 

to be received by the public, such as intra- or inter-organisation programme transmissions or 

equipment signals at the point of recording. Essentially, the right extends over illicitly hijacked 

signals so that the relevant broadcasting organisation may control its use; to this end, no 

copyright exceptions or limitations apply to such signals either.82 

Restricted acts under the neighbouring right for radio and television broadcasts, insofar as 

relevant to the scope of this thesis, comprise the recording of such signals and the reproduction 

of such recordings.83 The general definition of ‘reproduction’ as well as all relevant exceptions 

and limitations and other provisions discussed in this thesis are incorporated in the 

neighbouring right through direct reference to the relevant sections in the Copyright Act, the 

only exceptions being the moral rights in section 3 and the extended collective licensing 

exception for photocopies in section 13.84 The remarks made in chapters 3.2 and 3.3 below, 

save for chapters 3.2.4.2 and 3.3.2.1, therefore apply to these signal rights as well.  

 

 

80 WPPT, art 2(f); Harenko, Niiranen and Tarkela (n 31) 490–91. 

81 Copyright Act, 48.3 §. 

82 KM 2002:5 (n 53) 99–100, 151–52; HE 28/2004 (n 53) 66–67, 120–21; Harenko, Niiranen and Tarkela (n 31) 

493–94. 

83 Copyright Act, 48.1–2 §; Harenko, Niiranen and Tarkela (n 31) 492–93. 

84 Copyright Act, 48.4 §; Harenko, Niiranen and Tarkela (n 31) 494. 
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2.5 Catalogues and databases 

2.5.1 Overview 

Finally, catalogues and databases are crucially one more type of subject matter that receives 

special protection under section 49 of the Copyright Act. The provision defines them as 

follows: 

Whoever has produced 

1) a catalogue, table, program or other such product comprising a large amount of compiled information 

or 

2) a database the obtaining, verification or presentation of the contents of which has required substantial 

investment 

shall be exclusively entitled to control the whole or a substantial part, evaluated qualitatively or 

quantitively, of such product, by making reproductions of it or making it available to the public.85 

The provision has a twofold history, with paragraph 1 having its origins in the Copyright Act 

(as well as other Nordic copyright statutes) since 1961 and paragraph 2 being part of the 1998 

transposition of the Database Directive. Special protection of this kind has been justified with 

the need to protect the amount of work or investment required to compile such catalogues or 

tables despite their often not being original enough to constitute copyright-protected works.86 

Protections granted to subject matter falling under either of these two categories are in 

principle identical under national law, the sole exceptions being paragraph 1 protections 

extending only to catalogues first published in Finland only and paragraph 2 applying to 

databases by nationals and residents of member countries of the European Economic Area; 

and special rules on private copying and criminal liability applying to computer-readable 

databases. As per the scope of this thesis, the implications of the difference in geographical 

scope will not be discussed any further; the matter of computer-readable databases will be 

addressed in chapter 3.4.2.5 below.87 

 

85 Copyright Act, 49.1 §. 

86 European Parliament and Council Directive 96/9/EC of 11 March 1996 on the legal protection of databases [1996] 

OJ L77/20 (Database Directive), rec (7); KM 1953:5 (n 31) 79; KM 1957:5 (n 79) 33–34; Finnish Government, Bill 

23/1960 (Hallituksen esitys Eduskunnalle laiksi tekijänoikeudesta kirjallisiin ja taiteellisiin teoksiin ja laiksi 

oikeudesta valokuvaan) (HE 23/1960) 6–7; Finnish Government, Bill 170/1997 (Hallituksen esitys Eduskunnalle 

laeiksi tekijänoikeuslain ja rikoslain 49 luvun 1 §:n muuttamisesta) (HE 170/1997) 4–7, 18–19; Kivimäki, Uudet 

Tekijänoikeus- ja Valokuvauslait (n 31) 165–67; Haarmann (n 33) 192–94; Harenko, Niiranen and Tarkela (n 31) 

496–509. 

87 Copyright Act, 64.7 §; Harenko, Niiranen and Tarkela (n 31) 726–29. 
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For the sake of clarity, the criteria for inclusion of a given catalogue or database into each of 

these two categories – in other words, the constituent elements of this neighbouring right – 

will be discussed separately in the below subchapters. Prior to that however, the applicability 

of general copyright to catalogues and databases will first be briefly expounded upon in the 

subchapter immediately below.  

 

2.5.2 Copyright 

A catalogue or database falling under the scope of section 49 of the Copyright Act can also be 

protected by copyright with all its attendant rights and restrictions provided that it clears the 

threshold of originality.88 As with the special catalogue and database rights discussed below, 

copyright protection of a catalogue or database does not require that its constituent data are 

copyright-protected; indeed, independent and original compilations of copyright-protected 

works would constitute compilation works under a separate provision of the Copyright Act.89 

In respect of such copyright protection for catalogues or databases, national preparatory 

works for the provision have not laid any conditions for copyright protection specific for this 

particular subject matter, only noting in the original Government bill that ‘such product of a 

high quality fulfilling the requirements for a literary or artistic work’ is protected by 

copyright.90 The bill for the transposition of the Database Directive elaborated further by 

specifying that copyright protection is not contingent on any particular technological method 

of implementation, using sound and visual recordings, CDs, floppy disks and computer 

memory as examples of eligible media; encyclopediae, newspapers, magazines, anthologies, 

and compilations of computer programs and various multimedia products as examples of 

protected compilations consisted of protected works; and statistical publications, sales 

catalogues and travel brochures as examples of protected compilations consisted of non-

protected data or other material.91 

In 2005, the Supreme Court ruled on the copyright protection of textbook vocabularies, 

applying a test of whether anyone else endeavouring on producing a similar product would 

have ended up with a similar result – if this is not the case, the product in question is likely an 

independent and original expression of its author’s creativity and as such a copyright-

 

88 Copyright Act, 49.3 §. 

89 ibid 5 §; Database Directive, art 3; HE 170/1997 (n 86) 5; Kivimäki, Uudet Tekijänoikeus- ja Valokuvauslait (n 

31) 166; Haarmann (n 33) 193; Harenko, Niiranen and Tarkela (n 31) 83–84, 499. 

90 HE 23/1960 (n 86) 6–7. 

91 HE 170/1997 (n 86) 5–6. 
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protected work.92 The Copyright Council has applied this test on several occasions in cases 

where potential protection under section 49 has also been raised, as was the case with the 

Supreme Court case.93 It seems therefore that the standard for catalogues and databases as 

copyright-protected works has not evolved to be a separate set of rules, instead remaining a 

rather straightforward application of the general standards of originality discussed in chapter 

2.2.2 above. 

The ECJ has taken a similar tack in respect of databases under the Database Directive, stating 

in 2012 in reference to the Court’s prior cases on copyright and to recital 16 of the Directive 

that the copyright protection of a database is determined only by whether the ‘selection or 

arrangement of the data which it contains amounts to an original expression of the creative 

freedom of its author, which is a matter for the national court to determine’.94 Consequently, 

copyright protection is not determined by the author’s subjective intellectual effort, skill and 

labour or whether the way the relevant data is selected or arranged confers any significance in 

a broader objective sense.95 Perhaps unsurprisingly given that conditions for copyright 

protection have been harmonised under articles 3–6 of the Database Directive, the ECJ is of 

the view that copyright protection cannot be granted to databases falling under the Directive’s 

scope of application under different conditions than those set out in the Directive.96 

 

92 KKO 2005:43, paras 4–7. 

93 ibid para 11; TN 2008:16, 14 <https://minedu.fi/documents/1410845/3928989/Lausunto+2008-

16+Luupankkiin+liittyv%C3%A4t+tekij%C3%A4noikeuskysymykset.pdf/5810289d-29f7-4dee-9023-

2dfc3aab1ef7/Lausunto+2008-

16+Luupankkiin+liittyv%C3%A4t+tekij%C3%A4noikeuskysymykset.pdf?version=1.1&t=1484652054000> 

accessed 25 August 2020; TN 2009:10, 8–9 <https://minedu.fi/documents/1410845/3928984/Lausunto+2009-

10+Nykysuomen+sanakirja.pdf/84ee721f-4a43-4c40-9633-c082eacb4044/Lausunto+2009-

10+Nykysuomen+sanakirja.pdf?version=1.1&t=1484646187000> accessed 25 August 2020; TN 2012:1, 9 

<https://minedu.fi/documents/1410845/3916181/Lausunto+2012-

01+Tekij%C3%A4noikeussuoja+s%C3%A4hk%C3%B6tekniikan+laskuteht%C3%A4viin%2C+tentteihin%2C+teh

t%C3%A4v%C3%A4kokoelmiin+ja+luentokalvoihin.pdf/7acb63e7-53ee-4ca5-bbdd-

d105d17842e5/Lausunto+2012-

01+Tekij%C3%A4noikeussuoja+s%C3%A4hk%C3%B6tekniikan+laskuteht%C3%A4viin%2C+tentteihin%2C+teh

t%C3%A4v%C3%A4kokoelmiin+ja+luentokalvoihin.pdf?version=1.2&t=1484656192000> accessed 25 August 

2020. 

94 Case C-604/10 Football Dataco Ltd v Yahoo! UK Ltd EU:C:2012:115, paras 37–45. 

95 ibid para 46; Kur and Dreier (n 37) 293. 

96 Football Dataco (n 94) para 52; cf Case C-30/14 Ryanair Ltd v PR Aviation BV EU:C:2015:10, para 45. 
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Copyright protection for a catalogue or database can exist simultaneously with either of the 

special protections under section 49.97 The scope of these special protections will now be 

discussed in the below subchapters.  

 

2.5.3 Catalogue protection 

As mentioned above, the Copyright Act has protected ‘catalogues, tables, programs and other 

such products comprising a large amount of compiled information’ since its enactment in 

1961, the ratio of enacting such a provision having been to protect the amount of work and 

investment expended to create such a product regardless of its originality under conventional 

copyright law.98 The provision is not exclusive in respect of types of subject matter falling 

thereunder – it is sufficient that it simply comprises a large amount of compiled information 

no matter the format. Furthermore, the provision protects only the catalogue or other such 

product as a whole, not any one piece of information therein.99  

There is very little case law from courts elaborating on criteria for catalogue protection under 

section 49 of the Copyright Act. In 2000, the Supreme Court ruled that the list of name days 

– a tradition in Finland and certain other European countries in which certain given names 

officially correspond to one day of the year – maintained and published by the University of 

Helsinki is protected as a catalogue, referring to the long-term research conducted on the 

prevalence of given names and on the historical relevance of names to days of the year. Given 

that it comprised in total 752 given names at the time in question, all matched with some day 

of the year, it is hardly surprising that the list was considered to ‘comprise a large amount of 

compiled information’ within the meaning of section 49 and be thus protected.100 

The Copyright Council has frequently opined on catalogue protection, even this year, holding 

adamantly onto the sole objective criterion of ‘large amount of compiled information’ without 

introducing any other tests. Practical examples of eligible material include horseracing 

fixtures, charts of accounts for corporate accounting, a 197-item compilation of flags, a 200-

item compilation of template documents and a telephone directory. Ineligible materials have 

 

97 Database Directive, art 7(4); KM 1957:5 (n 86) 34; Haarmann (n 33) 192; Harenko, Niiranen and Tarkela (n 31) 

512. 

98 Copyright Act, 49.1,1 §; KM 1953:5 (n 31) 79; Kivimäki, Uudet Tekijänoikeus- ja Valokuvauslait (n 31) 166; 

Harenko, Niiranen and Tarkela (n 31) 497–98. 

99 Kivimäki, Uudet Tekijänoikeus- ja Valokuvauslait (n 31) 166; Haarmann (n 33) 193; Harenko, Niiranen and 

Tarkela (n 31) 498–99. 

100 KKO 2000:56; Katariina Sorvari, ’Tekijänoikeus, Luettelosuoja’ [2000] (3) Oikeustieto 6, 6–7 

<www.edilex.fi/oikeustieto/501.pdf> accessed 25 August 2020. 
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included various types of presentations and educational material, even up to a collection of 78 

pages of mathematical exercises and a 134-page set of lecture slides – though the slide set in 

this last item, as a whole as opposed to regarding any one slide therein, was deemed to be 

protected as a work by copyright proper.101 

Despite the abundance of individual cases, the criterion of ‘large amount of compiled 

information’ remains frustratingly nebulous on a conceptual level, leaving TDM researchers 

somewhat at risk. One could easily envision a corpus of ostensibly unoriginal (non-work) 

material – directories, sports fixtures, television or radio schedules and so on – being of utility 

to a TDM research project, and with the exact threshold of ‘largeness’ as to the amount of 

compiled information remaining undefined, researchers under current law might be best 

served by erring on the side of caution. 

Acts restricted by catalogue protection – as well as the sui generis database right discussed in 

the below subchapter – will be discussed in chapter 3.4.2 below.  

 

2.5.4 Sui generis database right 

In addition to catalogues and other such compilations of information, section 49 of the 

Copyright Act protects databases, ‘the obtaining, verification or presentation of the contents 

of which has required substantial investment’ – a class of subject matter and protections 

introduced in 1998 in connection with the transposition of the Database Directive.102 The 

definition of ‘database’ is further elaborated in the Directive as meaning ‘a collection of 

independent works, data or other materials arranged in a systematic or methodical way and 

individually accessible by electronic or other means’, with ‘computer programs used in the 

making or operation of databases accessible by electronic means’ excluded.103 Though strictly 

speaking this definition of a ‘database’ has not been transposed into the Copyright Act, in 

 

101 TN 2012:1 (n 93) 9–11; TN 2019:5, paras 11–15 

<https://minedu.fi/documents/1410845/12097139/Lausunto+2019-

05+Rakennuksen+l%C3%A4mm%C3%B6neristeen+palosuunnitteluohjeen+tekij%C3%A4noikeudellinen+suoja.

pdf/f975bbaa-1f9e-fcf6-093e-5d747aa5282e/Lausunto+2019-

05+Rakennuksen+l%C3%A4mm%C3%B6neristeen+palosuunnitteluohjeen+tekij%C3%A4noikeudellinen+suoja.

pdf?version=1.1&t=1554299307000> accessed 25 August 2020; TN 2020:5 (n 41) paras 11–14; Norrgård, Sund-

Norrgård and Kasi, ’Osa III’ (n 67) 839–41. 

102 Copyright Act, 49.1,2 §. 

103 Database Directive, arts 1(2)–(3). 
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theory allowing for a differing national interpretation of the concept, in practice any material 

divergence seems unlikely.104 

The ECJ has elaborated on the definition in the Database Directive, considering a database 

protected by the Directive to constitute ‘any collection of works, data or other materials, 

separable from one another without the value of their contents being affected, including a 

method or system of some sort for the retrieval of each of its constituent materials’.105 An 

eligible example of such collection in the case in question was a list of scheduled football 

games, a frequent occurrence in ECJ cases on the matter.106 

It should be noted that unlike with catalogue protection, the purely objective features – the 

amount of compiled data, its organisation in a certain manner, and so on – of the database are 

not sufficient to warrant this ‘sui generis’ protection under the neighbouring right set out in 

section 49 of the Copyright Act (and article 7 of the Database Directive). Crucially, the maker 

of the database will need to have made 

qualitatively and/or quantitatively a substantial investment in either the obtaining, verification or 

presentation of the contents to prevent extraction and/or re-utilization of the whole or of a substantial 

part, evaluated qualitatively and/or quantitatively, of the contents of that database107 

in order to qualify for protection. The ECJ has on several occasions clearly ruled that this 

investment needs to relate to the collection and arrangement of the relevant independent 

materials into a database, not the creation of these materials as such – in the example of 

football or horseracing fixture lists, this would exclude the initial organisation of events and 

their dates and times.108 This requirement also extends to verification, with resources used for 

verification in the creation of the database falling under investment within the meaning of 

article 7, paragraph 1 but verification of materials which are not collected into a database until 

only later excluded.109 

 

104 HE 170/1997 (n 86) 9; Taina Pihlajarinne, Lupa Linkittää: Toisen Aineiston Hyödyntämisen 

Tekijänoikeudelliset Rajat (CC Lakimiesliiton Kustannus 2012) 147–48. 

105 Case C-444/02 Fixtures Marketing Ltd v OPAP EU:C:2004:697, [2004] ECR I-10549, para 53. 

106 ibid. 

107 Database Directive, art 7(1). 

108 Case C-46/02 Fixtures Marketing Ltd v Oy Veikkaus Ab EU:C:2004:694, [2004] ECR I-10365, para 49; Case 

C-203/02 The British Horseracing Board Ltd v William Hill Organization Ltd EU:C:2004:695, [2004] ECR I-

10415 (BHB), para 42; Case C-338/02 Fixtures Marketing Ltd v Svenska Spel AB EU:C:2004:696, [2004] ECR I-

10497, para 37; OPAP (n 105) para 53; Kur and Dreier (n 37) 293–94. 

109 BHB (n 108) para 42. 
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Investment need not be only financial – expenditures in the form of ‘time, effort or energy’ 

also qualify under the provision.110 The ECJ’s reasoning in applying the criterion of 

‘substantial’ investment has been rather nebulous, with the Court not setting out any 

meaningful criteria or thresholds to determine what exactly qualifies as substantial within the 

meaning of the Database Directive.111 As a peculiarly specific point, compilations of several 

musical performances on CDs are specifically excluded from the scope of the Directive, 

including the sui generis protection presently discussed, partly due to their lacking a 

substantial enough investment in the manner required by the Directive.112 This obviously does 

not preclude organising musical or other literary or artistic works into a database provided 

that it fulfils the requirements of the Directive.113 

The Copyright Council has also taken a somewhat frustrating tack, relegating the ‘substantial 

investment’ criterion in its recent decisions to a question of evidence to be decided on a case-

by-case basis. Conveniently, matters of evidence are outside the Council’s jurisdiction, and in 

any case, the Council has not applied this view quite consistently throughout its record of 

opining on the issue, perhaps leaving room for future developments.114 

As to other requirements, protection as a database is not contingent on its containing any 

given large amount of data (as is the case with catalogue protection) in order to be protected 

under section 49; only the criteria pertaining to investment, organisation and access described 

 

110 Database Directive, rec (40); Pihlajarinne (n 104) 150; Harenko, Niiranen and Tarkela (n 31) 503–04. 

111 Veikkaus (n 108) paras 32–48; BHB (n 108) paras 69–71; Svenska Spel (n 108) paras 22–37; OPAP (n 105) paras 

38–53. 

112 Database Directive, rec (19). 

113 ibid rec (17). 

114 TN 2008:8, 7 <https://minedu.fi/documents/1410845/3928989/Lausunto+2008-

08+Teollisen+keksinn%C3%B6n+tekij%C3%A4noikeussuoja.pdf/dbbdc947-a2cc-45b8-af39-

5780621168a6/Lausunto+2008-

08+Teollisen+keksinn%C3%B6n+tekij%C3%A4noikeussuoja.pdf?version=1.1&t=1484651800000> accessed 25 

August 2020; TN 2008:16 (n 93) 13–16; TN 2012:1 (n 93) 11–12; TN 2017:13, paras 30–33 

<https://minedu.fi/documents/1410845/4147559/Lausunto+2017-

13+Tietokantasuoja+ja+luettelosuoja+taulukoihin%2C+luetteloihin+ja+kalenteriin+ym.pdf/1a531cab-5daa-

4014-b74f-023aed3dd63f/Lausunto+2017-

13+Tietokantasuoja+ja+luettelosuoja+taulukoihin%2C+luetteloihin+ja+kalenteriin+ym.pdf?version=1.0&t=1511

341019000> accessed 25 August 2020; TN 2019:4, para 24 

<https://minedu.fi/documents/1410845/12097139/Lausunto+2019-

04+Oikeustapauskokoelman+teossuoja+ja+tietokantasuoja.pdf/2d966fa2-ea10-806d-aa86-

00f53c6c034d/Lausunto+2019-

04+Oikeustapauskokoelman+teossuoja+ja+tietokantasuoja.pdf?version=1.1&t=1554299291000> accessed 25 

August 2020; TN 2019:5 (n 101) paras 43–47; TN 2020:5 (n 41) paras 33–34; Norrgård, Sund-Norrgård and Kasi, 

’Osa III’ (n 101) 840–41. See also Pihlajarinne (n 104) 148–51; Harenko, Niiranen and Tarkela (n 31) 502. 
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above are sufficient.115 The database need not be recorded in any particular format or medium, 

as for example both printed and digital databases are eligible for protection; however, the 

requirement of ‘individual access’, meaning some method of meaningfully retrieving any one 

of its constituent materials, working with the investment requirement to effectively exclude 

most batches of raw data and other such unorganised material.116 This requirement does not 

imply the need for any particular medium or method for its implementation, as both 

conventional telephone books as well as website directories and internal search engines have 

been taken to fulfil it.117 

As with catalogues, protection granted to databases does not extend to their individual 

constituent pieces of data.118 In any event, the relevance of databases as corpora for TDM is 

quite evident; restricted acts in respect of databases under the sui generis right discussed 

above will be discussed in chapter 3.4.2 below. 

  

 

 

115 HE 170/1997 (n 86) 12–13; Harenko, Niiranen and Tarkela (n 31) 502–06. 

116 Database Directive, rec (14); OPAP (n 105) paras 30–32; HE 170/1997 (n 86) 12. 

117 Pihlajarinne (n 104) 145–48; Harenko, Niiranen and Tarkela (n 31) 504–05. 

118 HE 170/1997 (n 86) 12; Harenko, Niiranen and Tarkela (n 31) 504. 
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3 RESTRICTED ACTS 

3.1 Introduction 

This chapter will be devoted to discussing the way the use of protected works and other subject 

matter is regulated as such regulation pertains to text and data mining. As per the technical 

nature of TDM discussed briefly in chapter 1.2 above, the regulation of reproduction – 

principally an exclusive right of the rightholder – is of most relevance in the this context. To 

this end, most of this chapter will focus on the various exceptions to copyright and 

neighbouring rights in the Copyright Act, including those operating on the basis of extended 

collective licensing.119 

Considerations on the manipulation of reproduced works under the legal rules governing 

technological measures and electronic rights-management information as well as moral rights 

will be discussed after these exceptions, in chapter 3.3 below. The end of the chapter will 

discuss certain special cases which do not fall neatly into any of these categories, namely those 

relating to the extended collective licensing of television programmes; catalogues and 

databases; and computer programs. 

It should be noted that save for said chapter 3.4 below, the remarks on rightholders’ 

reproduction rights and exceptions and limitations thereto have been made with principally 

copyright proper in mind. Despite this, much of it holds equally for the neighbouring rights 

discussed in chapters 2.3 and 2.4 above as well – any exceptions in regard to any given 

neighbouring right are set out in the relevant subchapter for such neighbouring right above. 

 

3.2 Reproduction 

3.2.1 Principal rule 

Subject to certain limitations, copyright under the Copyright Act confers to its holder the 

exclusive right to produce copies of the protected work, whether ‘in whole or in part, directly 

or indirectly, temporarily or permanently, and by any means and in any form’, including any 

adaptations, translations or conversions to another literary or artistic form or reproductions 

by any other technique; transfer of the work to a device with which it can be reproduced or 

 

119 Tekijänoikeuslaki (404/1961, as last amended by Act 849/2018) (Copyright Act). 
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communicated, a crucial definition in respect of TDM and access to and use of works through 

digital means more generally, is also expressly included.120 

The expansive definition of ’reproduction’ with the passage quoted above was not included in 

the Copyright Act until the transposition of the InfoSoc Directive, though the prior version of 

the Act was also read so as to include any new fixations of the work in question irrespective of 

technical method.121 Consequently, this new definition was considered only to incorporate the 

language in article 2 of the InfoSoc Directive for informational purposes without amending 

the legal rules as such.122 

In addition to the rightholder’s exclusive reproduction right not extending to partial 

reproductions of the work which do not convey an element of the author’s intellectual creation 

– and the exclusive right of reproduction being thus implicitly limited – as discussed in 

chapter 2.2.3 above, the Copyright Act contains a number of express exceptions and 

limitations to the exclusive reproduction right – in other words, conditions under which the 

reproduction of copyright-protected works is permitted without the rightholder’s consent. 

Selected existing exceptions and limitations to copyright which are potentially relevant to 

TDM will be discussed below.  

 

3.2.2 Transient and incidental copies 

3.2.2.1 Technological process 

In connection with the transposition of the InfoSoc Directive, a new section 11a corresponding 

almost word by word to the mandatory exception in article 5, paragraph 1 of the Directive was 

included in the Copyright Act.123 According to the Act and the Directive, temporary acts of 

reproduction of protected works which are transient or incidental are exempt from the 

 

120 Copyright Act, 2.1–2 §; Finnish Government, Bill 23/1960 (Hallituksen esitys Eduskunnalle laiksi 

tekijänoikeudesta kirjallisiin ja taiteellisiin teoksiin ja laiksi oikeudesta valokuvaan) (HE 23/1960) 1–2. 

121 Finnish Government Committee, Report 1953:5 (Ehdotus laiksi tekijänoikeudesta kirjallisiin ja taiteellisiin 

teoksiin) (KM 1953:5) 47; Toivo Mikael Kivimäki, Uudet Tekijänoikeus- ja Valokuvauslait (WSOY 1966) 31–32; 

Pirkko-Liisa Haarmann, Tekijänoikeus, Lähioikeudet ja Oikeus Valokuvaan (Lakimiesliiton Kustannus 1992) 90–

94; Kristiina Harenko, Valtteri Niiranen and Pekka Tarkela, Tekijänoikeus (2nd rev edn, Talentum Pro 2016) 34–

35; cf Toivo Mikael Kivimäki, Tekijänoikeus: Tutkimus Kirjailijan, Taiteilijan ja Tiedemiehen Oikeudesta 

Teokseensa (WSOY 1948) 174–76. 

122 Finnish Government Committee, Report 2002:5 (Tekijänoikeustoimikunnan mietintö. Tekijänoikeudet 

tietoyhteiskunnassa) (KM 2002:5) 29–31, 112; Finnish Government, Bill 28/2004 (Hallituksen esitys 

Eduskunnalle laeiksi tekijänoikeuslain ja rikoslain 49 luvun muuttamisesta) (HE 28/2004) 18–20, 77. 

123 KM 2002:5 (n 122) 40–41, 115–17; HE 28/2004 (n 122) 25–27, 83–85. 
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rightholder’s exclusive reproduction right provided that such reproduction is an integral and 

essential part of a technological process with the sole purpose to enable an intermediated 

network transmission or a lawful use of the work. 

With all the above conditions being cumulative, this exception is highly specific in nature;124 

indeed, it can be debated whether the ‘copies’ which fall under the exception can be deemed 

copies in any meaningful functional sense to the user.125 The relevant recital in the InfoSoc 

Directive expressly states that these acts of reproduction ‘should have no separate economic 

value on their own’, using caching in the context of internet browsing as an example.126 

Caching as an example is particularly illustrative and clearly one of the main purposes of the 

exception. Though it technically involves making local copies of data primarily accessed over 

a network connection, these copies in themselves are seldom if at all meaningfully accessible 

to the user and are typically automatically cleared after some period of time, so applying the 

same rules to caching as to conventional permanent copies would be conflating two 

fundamentally very different acts.127 

As to what the exception might apply to beyond the obvious example of web caching, in 

Infopaq I the ECJ ruled that the scanning and printing process described in chapter 2.2.3 

above does not fall under the exception given that exceptions from general principles – in this 

case, the rightholder’s exclusive reproduction right – should be interpreted strictly and that in 

this particular case the 11-word printouts were not transient in nature, therefore excluding the 

process from the exception in article 5, paragraph 1 of the InfoSoc Directive.128 

In Infopaq II between the same parties a few years later, the ECJ ruled that the same process 

with the last step of automatic 11-word paper extracts omitted was not contrary to the 

exception in article 5, paragraph 1 given that the prior steps of scanning newspaper articles 

and producing digital image files and 11-word extracts were essential to the process despite 

their including human intervention. The ECJ did not consider that the use of these products 

for in-house manual drafting of summaries of newspaper articles was a part of this 

 

124 Case C-527/15 Stichting Brein v Wullems EU:C:2017:300 (Filmspeler), para 61. 

125 KM 2002:5 (n 122) 115–17; HE 28/2004 (n 122) 83–84. 

126 European Parliament and Council Directive 2001/29/EC of 22 May 2001 on the harmonisation of certain 

aspects of copyright and related rights in the information society [2001] OJ L167/10 (InfoSoc Directive), rec (33). 

127 Case C-360/13 Public Relations Consultants Association Ltd v Newspaper Licensing Agency Ltd 

EU:C:2014:1195 (Meltwater), paras 14–18, 25–52; Harenko, Niiranen and Tarkela (n 121) 116–18, ’What Is Caching 

and How It Works’ (Amazon Web Services) <https://aws.amazon.com/caching/> accessed 25 August 2020. 

128 Case C-5/08 Infopaq International A/S v Danske Dagblades Forening EU:C:2009:465, [2009] ECR I-6569 

(Infopaq I), paras 56–57, 67–74. 
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technological process, interpreting the notion of the process(es) in which copying was involved 

quite narrowly.129  

 

3.2.2.2 ’Lawful use’ 

The end product of all these processes – hand-drafted summaries of articles – was lawful in 

that it was not restricted under Danish (or EU) copyright law, therefore fulfilling the ‘sole 

purpose to enable a lawful use’ condition in article 5, paragraph 1 of the InfoSoc Directive.130 

In other words, digital in-house extraction of temporary 11-word snippets through the 

scanning, OCRing and searching of newspaper articles was permissible as it was in the service 

of a generally lawful use of such articles, namely the drafting and provision to customers of 

summaries of such articles. 

That the preparation of summaries would have also been possible – albeit much less efficient 

– without such computer-assisted manipulation of newspaper articles was not decisive.131 In 

a similar fashion, this process was not deemed to have independent economic significance so 

as to exclude it from the application of article 5, paragraph 1 provided that it does not generate 

additional profit (that is, in excess of improving the efficiency of an otherwise lawful use of the 

work) and that it does not generate a modification of the work in question.132 

Obvious as though it may seem, it also bears to mention that the condition of ‘lawful use’ is 

not fulfilled where transient local copies are produced from content accessed without 

permission from the rightholder. This was clarified in the case of a multimedia player 

streaming copyright-protected works from a third-party website hosting illicit copies of 

protected works, ruled on by the ECJ in Filmspeler in 2017.133 Finally, the Copyright Council 

opined in 2015 that an online search service for searching online message boards operating on 

the basis of copying messages and metadata in these boards to a separate server for later 

searching does not fulfil the transience requirement so as to fall under section 11a of the 

Copyright Act given that such acts of reproduction cannot be characterised as merely technical 

caching in nature.134 

 

129 Case C-302/10 Infopaq International A/S v Danske Dagblades Forening EU:C:2012:16 (Infopaq II), paras 29–

39. 

130 ibid paras 42–46.  

131 ibid paras 37–38. 

132 ibid paras 48–54. 

133 Filmspeler (n 124) paras 65–72. 

134 TN 2015:3, 1–2, 6 <https://minedu.fi/documents/1410845/3896265/Lausunto+2015-

03+Hakukoneen+k%C3%A4ytt%C3%A4mien+tietojen+tekij%C3%A4noikeussuoja.pdf/41daf5c3-e788-4356-
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Despite the ostensible wholesale permissibility of caching, it too might veer into territory 

where the enabled use is no longer lawful in nature, such as where copies cached by a search 

engine or by a user locally allow the user to access content in the form of these copies even if 

it has been deliberately taken down by the rightholder.135 Ruling on the subject in 2014, the 

ECJ in Meltwater decided – referring to the three-step test in article 5, paragraph 5 of the 

InfoSoc Directive – that this access to local copies in principle does not unreasonably prejudice 

the legitimate interests of rightholders keeping especially in mind that these copies are made 

from websites originally published with the authorisation of the rightholder, and in this regard 

users are availing themselves of the same original communication to the public of the website 

despite their utilisation of a local copy in a technical sense.136   

 

3.2.2.3 Summary 

In layperson’s terms, the ECJ ruled that browsing the internet by conventional means and 

methods does not constitute copyright infringement – hardly a groundbreaking finding, but a 

victory for common sense nonetheless.137 The findings in Meltwater obviously do not rule out 

some possibility of abuse of cached copies so as to no longer enjoy the protections under article 

5, paragraph 1 of the InfoSoc Directive and section 11a of the Copyright Act, though one would 

imagine that such infringing actions would take a certain degree of premeditation and 

sophistication far removed from the ordinary kind of day-to-day internet browsing. 

As to what all of the above means for the legal status of TDM pre-DSM Directive, it seems clear 

at the very least that any transient copying involved in the mining and analysis process itself 

should not fall foul of the rightholder’s exclusive reproduction right, as it would be protected 

as an integral part of a technological process with the sole purpose of enabling a lawful use of 

the work. However, this obviously holds only where the act of mining itself is permissible 

 

9403-3378b806932f/Lausunto+2015-

03+Hakukoneen+k%C3%A4ytt%C3%A4mien+tietojen+tekij%C3%A4noikeussuoja.pdf?version=1.0&t=1484640

244000> accessed 25 August 2020; Marcus Norrgård, Petra Sund-Norrgård and Miia-Maria Kasi, 

’Tekijänoikeudellinen Oikeuskäytäntö V. 2010–2018, Osa II’ [2019] Defensor Legis 677, 685–86. 

135 Taina Pihlajarinne, Lupa Linkittää: Toisen Aineiston Hyödyntämisen Tekijänoikeudelliset Rajat (CC 

Lakimiesliiton Kustannus 2012) 180–85.  

136 Meltwater (n 127) paras 55–59. 

137 Steven James, ‘And Breathe… You Can Continue Browsing the Internet, as the CJEU Hands Down Its Decision 

in PRCA v NLA (Meltwater)’ (2014) 20 Computer and Telecommunications Law Review 169, 171. 
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either under law or by the rightholder having authorised it by granting a licence or 

otherwise.138 

Given the ECJ’s flexible approach to allowing the making of in-house digital copies to expedite 

the summarisation of newspaper articles in Infopaq II it cannot be fully ruled out either that 

a TDM process in which the relevant corpus is first copied to a local storage medium then 

destroyed after the TDM project – as opposed to continuously downloading the relevant 

material online during mining – would fall under the exception.139 This would hold even more 

where the material exists only in physical copies, rendering local digital copies all but 

necessary and thus likely to be acceptable under article 5, paragraph 1 of the InfoSoc Directive. 

The applicability of any of these legal rules to TDM is in any event plagued by uncertainty 

given especially the requirement in scientific research to maintain local copies of the mined 

data for a set period of time in order to enable review and verification of research results.140 It 

is far from certain whether the ECJ rule that such retention would currently fulfil the 

requirements of article 5, paragraph 1 of the InfoSoc Directive.  

 

3.2.3 Private copying 

3.2.3.1 Overview 

Fortunately, transient and incidental copies are not the only exception Finnish copyright law 

provides for. Under section 12 of the Copyright Act, anyone may make – or commission a third 

party to make – a small limited number of copies of works made public for their own private 

use. Computer-readable computer programs (see chapter 3.4.3 below), computer-readable 

copies of computer-readable databases (see chapter 3.4.2 below) and works of architecture are 

wholly outside the scope of the exception, while third parties may not be commissioned for 

the reproduction by artistic means of musical works, cinematographic works, utility items or 

sculptures or other works of art. 

 

138 InfoSoc Directive, rec (33); Filmspeler (n 124) para 65; Christophe Geiger, Giancarlo Frosio and Oleksandr 

Bulayenko, ‘The Exception for Text and Data Mining (TDM) in the Proposed Directive on Copyright in the Digital 

Single Market – Legal Aspects’ (2018) Centre for Intellectual Property Studies (CEIPI) Research Paper No 2018-

02, 32 <https://ssrn.com/abstract=3160586> accessed 25 August 2020. 

139 Infopaq II (n 129) paras 29–39. 

140 European Parliament and Council Directive (EU) 2019/790 of 17 April 2019 on copyright and related rights in 

the Digital Single Market and amending Directives 96/9/EC and 2001/29/EC [2019] OJ L130/92 (DSM Directive), 

rec (15). 
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The exception for private copies was harmonised in European copyright law with article 5, 

paragraph 2, subparagraph b of the InfoSoc Directive under which Member States may 

provide for exceptions or limitations to the rightholder’s exclusive reproduction right ‘in 

respect of reproductions on any medium made by a natural person for private use and for ends 

that are neither directly nor indirectly commercial’ and under the condition that rightholders 

receive ‘fair compensation’ for these copies. In connection with the transposition of the 

Directive, however, the existing exception in the Copyright Act was not amended as the 

existing wording was viewed to have already satisfied the requirements of the Directive.141 This 

notwithstanding, its scope was limited by amending a preceding section in the Act so as to 

exclude illegal copies from the protections granted by the private copying exception and 

several other exceptions and limitations, on which more later in this subchapter. 

An exception for copies made for personal or private needs has existed in the Copyright Act 

since it was first enacted as well as in the previous copyright statute.142 Throughout its 

existence in the current Act, it has received two notable amendments: one in which the 

wording was made more restrictive to more clearly reflect the legislative intent to allow for 

only a very limited number of copies and that these copies should be for personal use only, 

following the increased accessibility of recording and photocopying technologies in the 

1970s,143 and another in which the reproduction of computer-readable copies of computer-

readable databases (of which more in chapter 3.4.2.5 below) was excluded from the exception 

in connection with the transposition of the Database Directive.144 

Preparatory works for the first mentioned amendment laid out in clear terms that private use 

should be understood to include studying, private research, hobbies without commercial aims 

as well as recreational and aesthetic needs; additionally, the user’s ‘circle of family and 

 

141 KM 2002:5 (n 122) 42–44; HE 28/2004 (n 122) 27–29. 

142 KM 1953:5 (n 121) 53–55; Finnish Government Committee, Report 1957:5 (Tarkistetut ehdotukset laiksi 

tekijänoikeudesta kirjallisiin ja taiteellisiin teoksiin ja laiksi oikeudesta valokuviin) (KM 1957:5) 19; HE 23/1960 

(n 120) 2; Kivimäki, Tekijänoikeus (n 121) 176–78; Kivimäki, Uudet Tekijänoikeus- ja Valokuvauslait (n 121) 72–

79. 

143 Finnish Government Committee, Report 1980:12 (Vuoden 1976 tekijänoikeuskomitean I osamietintö: 

Yksityinen käyttö, valokopiointi ja nauhoitus opetustoiminnassa) (KM 1980:12) 22–29, 80–92; Finnish 

Government, Bill 70/1980 (Hallituksen esitys Eduskunnalle laeiksi tekijänoikeudesta kirjallisiin ja taiteellisiin 

teoksiin sekä oikeudesta valokuvaan annettujen lakien muuttamisesta) (HE 70/1980) 2, 4–5; Haarmann (n 121) 

125. 

144 European Parliament and Council Directive 96/9/EC of 11 March 1996 on the legal protection of databases 

[1996] OJ L77/20 (Database Directive), art 6(2)(a); Finnish Government, Bill 170/1997 (Hallituksen esitys 

Eduskunnalle laeiksi tekijänoikeuslain ja rikoslain 49 luvun 1 §:n muuttamisesta) (HE 170/1997) 10–12, 18. 
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acquaintances’ are included in the set of persons eligible to avail of the copies so made.145 

Copies that are made available to everyone subsequent to the act of private copying are 

excluded from the exception, and copies that are made for the purpose of financial gain or that 

directly serve a professional purpose are typically excluded, though studying for general 

professional development may fall under the exception.146 In line with this (and lacking any 

other directly applicable case law), the Copyright Council has opined that genealogical 

research can fall under the private copying exception provided that copies so produced are not 

distributed for any other reason and that the relevant works have first been lawfully made 

public as required by section 12 of the Copyright Act.147  

 

3.2.3.2 Publication 

It should be noted that the right to make private copies indeed applies only where the relevant 

work has first been made public – that is, that it has been made available to the public with 

the consent of the rightholder as set out in section 8 of the Copyright Act. The concept of 

‘making available to the public’, in turn, is defined in section 2, subsections 3 and 4 of the 

Copyright Act, a provision whose original wording was harmonised to better reflect article 3 

of the InfoSoc Directive, though these amendments were not intended to change the substance 

of the law despite their appearing quite significant cosmetically and changing the terminology 

employed.148 

As set out in the provisions in section 2 of the Copyright Act, the ‘making available to the 

public’ of a work comprises its communication to the public by wire or wireless means 

including such where members of said public may access it at a time and place of their 

choosing, its public performance to a present audience, the offering for sale, rent or lending of 

a copy of it or its distribution to the public by other means, and its public display without 

technical aid. ‘Communication to the public’ and ’public performance’ of the work expressly 

 

145 KM 1980:12 (n 143) 86. 

146 ibid 86–87; Haarmann (n 121) 126–27; Harenko, Niiranen and Tarkela (n 121) 123.  

147 TN 2011:6, 6 <https://minedu.fi/documents/1410845/3916185/Lausunto+2011-

06+Tekij%C3%A4noikeus+vuosikertomuksiin.pdf/ed4c2f25-f8f3-41c6-ba7f-58fe33b1d0b4/Lausunto+2011-

06+Tekij%C3%A4noikeus+vuosikertomuksiin.pdf?version=1.1&t=1484643733000> accessed 25 August 2020; 

Norrgård, Sund-Norrgård and Kasi, ’Osa II’ (n 134) 686–87. 

148 KM 2002:5 (n 122) 32–36, 112–14; HE 28/2004 (n 122) 20–23, 77–80; Harenko, Niiranen and Tarkela (n 121) 

42; cf KM 1953:5 (n 121) 47–48; KM 1957:5 (n 142) 18; Kivimäki, Uudet Tekijänoikeus- ja Valokuvauslait (n 121) 

31–36; Haarmann (n 121) 94–100. 
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include also such instances where said public is a ‘comparatively large closed circle’ of people 

to whom the communication or perf0rmance is made in the pursuit of financial gain.149 

The ’making available to the public’ of works generally is a crucial component of the economic 

rights attached to copyright, and given this it is hardly surprising that a significant body of 

legal literature and case law by both national courts and the Copyright Council as well as the 

ECJ has been published on the subject, most of the more recent of the latter concerning 

television broadcasting in addition to peer-to-peer file sharing and other common practices of 

varying degrees of legality on the internet.150 

In the interest of brevity given the present context of eligibility of works for legal private 

copying, it should suffice to say in broad terms that the definition of ‘making available to the 

public’ is what differentiates works that the original author has intended to remain private 

from those that have been made public in a way that an artist or author might. Indeed, older 

literature on Finnish copyright law has operated more clearly and expressly on this notion.151 

For the avoidance of doubt, it should be noted that the more common word ‘publishing’ has 

its own legal definition and is a subset of acts comprised by ‘making available to the public’ as 

discussed above; it is defined in section 8, subsection 2 of the Copyright Act such that a work 

is regarded to have been ‘published’ once copies of it have been placed on sale or otherwise 

distributed to the public with the author’s consent. This definition has independent legal 

meaning throughout the Act, though discussing it in the abstract any closer is not of relevance 

here.152   

 

3.2.3.3 Illegal copies 

To summarise, then, the exception for private copies applies only where the work in question 

has first been made public by the rightholder, with conditions for such publication being 

defined by a discrete body of law in itself. Moreover, a significant exception to the private 

copying exception is set out in section 11, subsection 5 of the Copyright Act, pursuant to which 

certain exceptions and limitations on copyright, including the private copying exception, do 

 

149 Copyright Act, 2.3–4 §. 

150 Annette Kur and Thomas Dreier, European Intellectual Property Law: Text, Cases and Materials (Edward 

Elgar 2013) 297–300; Harenko, Niiranen and Tarkela (n 121) 40–64; Norrgård, Sund-Norrgård and Kasi, ’Osa II’ 

(n 134) 678–81. 

151 KM 1953:5 (n 121) 51–52; KM 1957:5 (n 142) 19; Kivimäki, Tekijänoikeus (n 121) 125–32; Kivimäki, Uudet 

Tekijänoikeus- ja Valokuvauslait (n 121) 63–66; Haarmann (n 121) 94–100, 115–17. 

152 Haarmann (n 121) 117; Harenko, Niiranen and Tarkela (n 121) 90–92. See also Kivimäki, Tekijänoikeus (n 121) 

126–30; Kivimäki, Uudet Tekijänoikeus- ja Valokuvauslait (n 121) 65–66. 
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not apply where the copy of the work being reproduced has been made public or produced in 

violation of the rightholder’s exclusive economic rights or where a technological measure 

protecting the copy has been circumvented (of which more in chapter 3.3 below). 

This provision, introduced in connection with the transposition of the InfoSoc Directive –

though not directly mandated by it – essentially prohibits pirating and other private copying 

from illegal sources, though it should be noted that small-scale private copying in 

contravention of this provision is specifically exempt from criminal liability. Its most 

significant practical effects therefore comprise the restriction of indirect copying from illegal 

sources more generally, as copies made from illegal copies remain illegal copies whatever their 

initial or subsequent purpose, and civil liability in the form of monetary compensation, 

damages or asset forfeiture for illegal private copying under certain conditions.153   

 

3.2.3.4 Summary 

Finally and perhaps most crucially for discussing the practical implications for TDM, the 

exception applies only to copying performed by natural persons – private individuals – for 

their personal purposes as discussed above.154 While some of this use may indirectly benefit 

companies or other organisations as could be the case with studying for professional 

development, this limitation in scope significantly limits the applicability of the exception for 

TDM projects, as organised research teams – whether commercial or academic or otherwise 

non-profit in nature – cannot claim to copy corpora of interest for TDM for purely their own 

‘private use’. 

More generally, the private copying exception taken together may prove useful for researchers, 

students or hobbyists operating alone. One could envision a curious individual devising a 

passion project and copying material from the internet or other public sources to their own 

private storage medium and then analysing these copies by TDM methods, perhaps releasing 

their findings online or just learning about TDM for future projects and personal development 

along the way.155 Nevertheless, this scenario still remains very limited in the private copying 

 

153 Copyright Act, 56a, 57, 58 §; KM 2002:5 (n 122) 79–81, 118–19; HE 28/2004 (n 122) 51–53, 81–83; 

Constitutional Committee of the Finnish Parliament, Statement 7/2005 (Perustuslakivaliokunnan lausunto 

7/2005 vp – Hallituksen esitys 28/2004 vp laeiksi tekijänoikeuslain ja rikoslain 49 luvun muuttamisesta) (PeVL 

7/2005) 4–5; Harenko, Niiranen and Tarkela (n 121) 111–15, 617–56. 

154 KM 1953:5 (n 121) 53; KM 1980:12 (n 143) 86; Haarmann (n 121) 126; Harenko, Niiranen and Tarkela (n 121) 

123; cf Kivimäki, Tekijänoikeus (n 121) 176–78; Kivimäki, Uudet Tekijänoikeus- ja Valokuvauslait (n 121) 73. 

155 Geiger, Frosio and Bulayenko, ‘The Exception for Text and Data Mining (TDM) in the Proposed Directive’ (n 

138) 13; Christophe Geiger, Giancarlo Frosio and Oleksandr Bulayenko, ‘Text and Data Mining: Articles 3 and 4 of 
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exception not applying to any sort of organised or institutional research and illegal copies 

being excluded from its scope of application – a pitfall very likely encountered in scraping all 

kinds of material from public internet sites en masse, though in all fairness probably not one 

to likely be taken actual legal action against over. 

As a brief aside it should also be mentioned that article 5, paragraph 2, subparagraph b of the 

InfoSoc Directive mandates that any private copying exception adopted in Member States 

should account for rightholders receiving ‘fair compensation’ for these private copies, as 

copies so obtained are in principle in lieu of copies purchased from legitimate sources that 

would provide for appropriate royalties to the rightholder. Member States’ schemes for, and 

the appropriate level of, such fair compensation has been a frequent subject of ECJ case law 

since the enactment of the InfoSoc Directive; in Finland, the Copyright Act now provides for 

compensation paid out of the State budget, the system therefore being such as not to be 

directly of concern to anyone availing themselves of the private copying exception.156 Prior to 

1 January 2015 the Finnish remuneration system operated on the basis of private copying 

levies on sales of storage media such as blank DVDs and hard drives – likewise not one of 

direct concern to private copiers, but one that caused some legal upsets and confusion in 

ultimately enabling for the first time ever the ‘piercing of the corporate veil’ in Finnish 

corporate law.157  

 

3.2.4 Extended collective licensing 

3.2.4.1 ECL generally 

The two exceptions to rightholders’ exclusive rights under copyright discussed in the above 

subchapters – transient and incidental copies and private copying – are similar in that 

beneficiaries of these two exceptions are entitled to avail of their rights without incurring any 

direct costs. Transient and incidental copies are more part of a larger technological process 

than permanent reproductions of the work in the traditional sense, and therefore 

 

the Directive 2019/790/EU’ (2019) Centre for Intellectual Property Studies (CEIPI) Research Paper No 2019-08, 

14–15 <https://ssrn.com/abstract=3470653> accessed 25 August 2020. 

156 Copyright Act, 26a §; Kur and Dreier (n 150) 305–08; Harenko, Niiranen and Tarkela (n 121) 121–22, 307–12; 

Thomas Riis, ‘Remuneration Rights in EU Copyright Law’ (2020) 51 International Review of Intellectual Property 

and Competition Law 446, 456–58. 

157 Pessi Honkasalo and Teemu Pitkänen, ’Finland: Comment on Verkkokauppa.com’ (2015) 46 International 

Review of Intellectual Property and Competition Law 995; Micke Lindholm, ‘Piercing the Corporate Veil Suomen 

ja Englannin Oikeuskäytännössä Erityisesti Oikeuden Väärinkäytön Kiellon ja Trust-Oikeuden Valossa’ [2018] (2) 
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remuneration to rightholders need not be a point of concern in the same way, and with private 

copying rightholders’ financial interests are safeguarded with compensation paid out of the 

State budget (or prior to 2015, levies on storage media). Either way, the user need not concern 

themselves with any royalties or other form of financial compensation at the point of use. 

Several other of the Copyright Act’s exceptions and limitations operate on a different basis, 

namely that of extended collective licensing. To introduce the concept in a general sense, 

enforcing and managing copyright in practice in several jurisdictions often works such that 

authors and other rightholders agree with a collective management organisation (CMO) on 

the latter’s enforcement of copyright and licensing of works for the benefit of the former; since 

the CMO has agreements with several such rightholders, it may set appropriate prices and 

agree on the payment of (often standard) royalties with a wider base of users while monitoring 

illegitimate use of works by the rightholders it represents, turning the CMO into a sort of ‘one-

stop shop’ for users’ copyright clearance and making the overall system of copyright 

management and enforcement a lot more efficient.158 

Extended collective licensing (ECL) is a system where CMOs’ powers of representation are 

taken a step further. Under an ECL regime, public authorities can deem certain CMOs 

‘representative’ in their having obtained a sufficient share of some class of rightholders as 

members; after this, the licences the CMO grants to users extend to works even by such 

rightholders that are not a member of the CMO in question, making the licence effectively 

something of a blanket subscription to avail of all protected works in the CMO’s respective 

category without the user needing to fear subsequent legal action by rightholders. This model 

is particularly established in the Nordic countries, with its success at times attributed to a 

favourable cultural environment engendering a high level of trust in the system;159 the system 

will be brought under a degree of EU harmonisation under article 12 of the DSM Directive, a 

reform in its own right which will not be discussed any further in this thesis in the interest of 

brevity. 

Indeed, the ECL system has existed in Finland and other Nordic countries since the adoption 

of the current Copyright Act (and its simultaneously prepared and enacted Nordic 

counterparts) in 1961. Having originally applied only to the radio and television broadcasting 

of literary works and musical compositions excluding dramatic works, the Finnish ECL system 

now operates on the basis of a number of specific exceptions and limitations in the Copyright 

 

158 Alina Trapova, ‘Reviving Collective Management: Will CMOs Become the True Mediators They Ought to Be in 

the Digital Single Market?’ (2020) 42 European Intellectual Property Review 272, 272–74. 

159 ibid 278–79; Harenko, Niiranen and Tarkela (n 121) 294–96. 
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Act whereby a user is entitled to avail of one or more exceptions under an agreement they have 

made with the relevant CMO.160 

The framework for this system is set out in section 26 of the Copyright Act, pursuant to which 

the ECL provisions of the Act are applied to licensing agreements between users and CMOs 

approved by the Finnish Ministry of Education and Culture for their respective types of works. 

CMOs are approved on the basis of their representing a ‘substantial proportion’ of authors of 

works of a given type used in Finland. Section 26 also states expressly that a licensee under 

such an ECL agreement may use all works by authors in the respective field as set out in the 

terms of the agreement;161 it should be noted however that an ECL licence covers 

reproductions only from sources to which the user has lawful access, though the exact legal 

basis for this rule is not the provision in section 11, subsection 5 of the Copyright Act discussed 

in the above subchapter but rather general legal principles governing rights over copies and 

the law of contract as applicable to ECL licences.162 

Given the scope of this thesis it is not necessary to examine the finer points and history of the 

Finnish ECL system as such. Instead, discussion will now turn to two ECL-dependent 

exceptions and limitations in the Copyright Act which might be of relevance to TDM – the 

provision for photocopying in section 13 and that for teaching and scientific research in section 

14 – and their legal and practical implications. Due to the greater practical importance of the 

photocopying exception in section 13 and the limited scope of existing ECL arrangements for 

teaching and research in section 14, most of the discussion below will concern section 13. 

A further ECL exception for television programmes (section 25l) will also be discussed, though 

due to its limited practical utility to researchers – and different legal workings – only 

separately in chapter 3.4.1 below.  

 

3.2.4.2 Photocopying 

According to section 13 of the Copyright Act, a published work may be reproduced by 

photocopying or by corresponding methods under an ECL licence. As discussed in more detail 

in chapter 3.2.3.2 above, a ‘published’ work is such that copies of it have been placed on sale 

or otherwise distributed to the public with the author’s consent – it does not therefore apply 

to works that have been made available to the public by other means or not at all. 

 

160 Harenko, Niiranen and Tarkela (n 121) 295–96. See also Kivimäki, Uudet Tekijänoikeus- ja Valokuvauslait (n 

121) 99–102. 

161 Copyright Act, 26 §. See also Harenko, Niiranen and Tarkela (n 121) 293–307. 

162 HE 28/2004 (n 122) 62, 104; Harenko, Niiranen and Tarkela (n 121) 139, 303–04. 
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Given the state of modern information technology and its utility in TDM, of utmost interest is 

determining which methods should be considered to be ‘corresponding’ to photocopying. The 

original provision was intended to include ordinary photocopying as well as a number of other 

conventional print copying methods – excluding mass printing and other methods which 

would constitute publishing proper – as well as reproduction onto overhead projection films, 

film slides, other photographs as well as various types of microfilm.163 This list obviously 

reflects the technology of its time, as the provision originates from the same 1980 legal reform 

as the narrowing of the private copying exception discussed in chapter 3.2.3.1 above;164 quite 

notable however is that the scope of reproduction technologies and methods it encompasses 

has not been discussed at length in subsequent amendments even in the last 20 years.165 

The question therefore is whether section 13 should be taken to include the scanning of 

physical works (books, journals and so on) and other reproductions by purely digital means. 

There is no direct guidance the matter in either the provision’s preparatory works or in any 

domestic case law (including the Copyright Council’s opinions), though preparatory works 

from 2004 include the following brief remark: 

In applying the section, methods corresponding to photocopying should be taken to include for instance 

the direct printing of material onto paper in several copies. In respect of the reproductions so prepared 

the end result would therefore correspond to a scenario wherein the material would be first printed and 

then photocopied.166 

Given that this document was the same Government bill by which the changes mandated by 

the InfoSoc Directive were formally introduced, the omission of any other digital technologies 

one could envision finding in an information society in the year 2004 – such as digital 

document scanners and the utilisation and circulation of purely digital scans of copyright-

protected works – is quite conspicuous indeed. This omission would lead one to believe that 

the legislative intent has all along been to exclude non-physical copies from the scope of 

application of section 13 and the ECLs thereunder granted; a restrictive view is also supported 

 

163 KM 1980:12 (n 143) 134; HE 70/1980 (n 143) 6. 

164 Haarmann (n 121) 163–66. 

165 Finnish Ministry of Education Committee, Report 1994:19 (Tekijänoikeustoimikunnan mietintö. Ehdotus 

hallituksen esitykseksi Eduskunnalle laiksi tekijänoikeuslain muuttamisesta ja oikeudesta valokuvaan annetun 

lain kumoamisesta) (OPM 1994:19) 158; Finnish Government, Bill 287/1994 (Hallituksen esitys Eduskunnalle 

laiksi tekijänoikeuslain muuttamisesta ja oikeudesta valokuvaan annetun lain kumoamisesta) (HE 287/1994) 71; 

KM 2002:5 (n 122) 97–98, 120; HE 28/2004 (n 122) 64, 85; Finnish Government, Bill 181/2014 (Hallituksen esitys 

eduskunnalle laiksi tekijänoikeuslain muuttamisesta) (HE 181/2014) 11, 67. 

166 HE 28/2004 (n 122) 85. 
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by the requirement to interpret exceptions and limitations to copyright strictly in both Finnish 

and European copyright law.167 

On the other hand, this black-letter reading of the law would render availing of a licence very 

inconvenient and impractical given modern computer-centric working methods. A flexible 

reading is corroborated by a desire evident in the preparatory works of the original provision 

to provide a convenient alternative to outright illegal photocopying for users while ensuring 

that rightholders receive appropriate remuneration.168 Furthermore Kopiosto, the CMO 

designated by the Ministry of Education and Culture to act as the counterparty for ECL 

licences under section 13, states on its website outright that its copying licence enables the 

copying and scanning of various materials as well as the distribution of copies over email.169 

Despite this formal legal lacuna, then, the CMO/ECL system seems to have found a way 

around the uncertainty. Given the established status of Kopiosto and its requirement to apply 

for a renewal of the status of eligible CMO status at least every five years under the Copyright 

Act – in other words, its practices have faced regular legal scrutiny over the years – it seems 

quite unlikely that using an ECL licence for purely digital copies in the fashion Kopiosto deems 

permissible would pose any legal problems in practice.170  

 

3.2.4.3 Teaching and scientific research 

Prior to discussing the practical utility for TDM of a Kopiosto ECL licence under section 13 as 

it is currently available, the exception in section 14 should be briefly discussed. Under section 

14 of the Copyright Act, works made public may be reproduced (and communicated to the 

public by means other than radio and television broadcasting) under an ECL licence for the 

purposes of teaching and scientific research, reproduction by photocopying or corresponding 

methods expressly excluded. For the purposes of reproductions for TDM projects, the 

exception in section 14 would seem to cover reproductions of any works which cannot be done 

by conventional photocopying, printing or scanning methods, such as digital reproductions of 

 

167 Infopaq I (n 128) para 56; Case C-469/17 Funke Medien NRW GmbH v Bundesrepublik Deutschland 

EU:C:2019:623 (Afghanistan Papers), paras 68–69; KM 1953:5 (n 121) 53; KM 1980:12 (n 143) 83; HE 28/2004 

(n 122) 38–39; Haarmann (n 121) 117–19; Harenko, Niiranen and Tarkela (n 121) 103–04. 
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169 ’Companies and Other Organisations’ (Kopiosto) <www.kopiosto.fi/en/kopiosto/for-users-of-works/copying-
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musical or dramatic works. The section originally covered only the recording of radio and 

television broadcasts but was expanded to reproduction from other sources and by other 

means, including digital reproduction – quite appropriately – in connection with the 

transposition of the InfoSoc Directive.171 

Section 14 – or more accurately, subsection 1 thereof – is taken to cover all types of works and 

all methods of reproduction save for those covered by section 13, with only illegal copies 

excluded on the basis of their as such not falling under an ECL as briefly discussed above. It 

covers works that have been ‘made public’ rather than just ‘published’. ‘Scientific research’ has 

not been defined in any detail but given the strict interpretation applicable to exceptions and 

limitations to copyright it likely covers only research fulfilling formal scientific criteria, though 

commercial research should not be excluded given the exclusion of the ECL system from the 

harmonisation of exceptions and limitations brought about by the InfoSoc Directive.172 Unlike 

under section 13 where no such right is granted, authors have an express statutory right to 

prohibit the use of their works under ECL licences for teaching and/or scientific research 

granted pursuant to section 14, subsection 1, giving them a degree of freedom in deciding how 

their works should be used.173 

As with section 13, there is a conspicuous lack of domestic case law pertaining to section 14. 

Its greatest flaw in respect of gaining rights clearance for TDM in practice, however, is not any 

sort of statutory ambiguity but instead the insufficient offering of ECL licences currently 

available in the Finnish market. Based on a cursory review of the websites of Audiovisual 

Producers Finland (APFI) and Gramex, the two CMOs currently authorised by the Ministry of 

Education and Culture to act as ECL counterparties for television programmes and audio 

recordings (excluding those incorporated in television or radio programmes) respectively,174 

these CMOs do not seem to be readily able or perhaps even authorised by their members to 

provide sufficiently wide-ranging ECL licences for making and retaining copies of materials in 

 

171 Finnish Government, Bill 32/1984 (Hallituksen esitys Eduskunnalle laeiksi tekijänoikeudesta kirjallisiin ja 
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2002:5 (n 122) 82–83, 121–22; HE 28/2004 (n 122) 53–54, 86–87; Harenko, Niiranen and Tarkela (n 121) 136–
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their respective ambits in a fashion that would be of use in TDM research.175  

 

3.2.4.4 Kopiosto ECL licences 

As mentioned above, Kopiosto is the sole CMO authorised to act under the photocopying 

provision in section 13; it also has an authorisation for acting under section 14 in respect of 

‘works and other material included in television and radio programmes and the rightholders 

thereof, excluding rights of audiovisual producers and broadcasting organisations’.176 It 

therefore seems that the only place to obtain ECL licences of any sort which would be of some 

use to TDM research would be Kopiosto; therefore, to keep matters reasonably brief and 

grounded in practical reality, the rest of this subchapter will be devoted to the analysis of 

Kopiosto’s ECL licences as they are currently available. 

Under a Kopiosto ECL licence, universities (including universities of applied sciences, or 

polytechnics, ammattikorkeakoulut) are currently allowed to ‘copy and scan printed 

publications and copy images and texts freely available on the Internet to the extent required 

by the purpose of use whenever the copying is essential to furthering the research’,177 therefore 

no strict limit is imposed on the amount of material (or the share thereof) copied in connection 

with TDM performed for research purposes in these institutions. Strict limits are in place for 

copying for the purposes of teaching;178 furthermore, certain works are excluded from the 

scope of university ECL licences altogether, including educational workbooks, international 

standards, audio and audiovisual works, material subject to its own terms of use or whose 

copying has been prohibited by its rightholder and works shared online ‘for the purposes of 

communication between private persons’, a moniker covering various types of online 

communications the copying of which falls outside the scope of a Kopiosto licence in the view 

of the Ministry of Education and Culture.179 

 

175 ’Käyttöluvat’ (Gramex) <www.gramex.fi/kayttoluvat/> accessed 25 August 2020; ‘Lupahakemukset’ (APFI) 
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universities-of-applied-sciences/how-many-copies-can-i-produce-in-a-higher-education-institution/> accessed 
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As for ECL licences offered to companies and other non-educational organisations (public 

administration and religious communities excluded), strict limits of 20 pages per publication 

are imposed, with a few exceptions.180 The list of excluded material is broadly similar to the 

one for universities described above, with databases and computer software, catalogues, 

research reports and other surveys, scripts of plays and foreign comics specifically excluded as 

well.181 

Pricing for both types of users is roughly similar, with universities paying an annual fee 

computed on the basis of students enrolled (and a separate fee for chargeable copying, a 

service not of relevance in this context) and companies and other organisations paying a 

similar annual fee dependent on their branch of industry and number of employees or clerical 

workers.182 The amount paid by the user organisation is therefore not a function of the number 

of copies made over the course of the year, a significant boon from the perspective of TDM in 

its relying on large volumes of material in producing research results. 

More generally, it seems quite clear that the ECL system maintained by Kopiosto is currently 

the most convenient system to obtain copyright clearance for institutional TDM researchers 

in Finland. In providing a blanket authorisation to make copies of very broad classes of works 

and not charging on the basis of the number of copies, it is particularly useful to research 

groups at universities who might be under an obligation to retain copies of mined material for 

future verification of research results;183 correspondingly, strict page limits might not prove as 

limiting for private companies conducting research for their own commercial purposes as they 

might not need to make and retain copies of the source material in the same fashion. 
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On the other hand, the system does have significant limitations, not the least of which being 

the inherent unreliability of a system based on policies set by what is still essentially a private 

organisation. Kopiosto’s pricing policy as well as the amount of copying and types of works 

covered by licences may vary year by year, adding an element of uncertainty for any 

institutions willing to conduct long-term research; furthermore, some key categories such as 

audiovisual works are already excluded without exception. Obtaining conventional licences 

from rightholders directly is obviously always an option, though potentially prohibitively 

arduous and expensive if not practically impossible.  

 

3.3 Manipulation 

3.3.1 Technological measures 

3.3.1.1 Overview 

After getting hold of an interesting corpus for mining in a digital format, a TDM researcher 

might find out that some or all of it has been protected with one or more of various forms of 

digital rights management software, encryption unlockable with a password or some other 

technological protections working to restrict access or copying. In the interest of time and 

efficiency, would they be right to circumvent these protections with an automated piece of 

software which would save them the trouble of unlocking these protections and gaining proper 

access to these tranches of content by hand, one by one? 

Unfortunately, no. Pursuant to section 50a of the Copyright Act, it is prohibited to circumvent 

a technological measure protecting a copyright-protected work which has been put in place by 

the author of the work – or someone else with the author’s permission – in connection with 

the making available to the public of the work. The provision is part of the national 

transposition of article 6 of the InfoSoc Directive which is in turn grounded in the two WIPO 

treaties of 1996, the Copyright Treaty and the Performances and Phonograms Treaty.184 

A prohibition on the same regarding only computer programs had been enacted in connection 

with Finland’s accession to the European Economic Area as per the copyright acquis then 

applicable; the provisions now in question are the first in Finnish and EU copyright law that 

prohibit the circumvention of technological measures no matter the type of work in 

 

184 WIPO Copyright Treaty (adopted 20 December 1996, entered into force 6 March 2002) 2186 UNTS 121 (WCT), 

art 11; WIPO Performances and Phonograms Treaty (adopted 20 December 1996, entered into force 20 May 2002) 
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question.185 As they are governed under specific directives and excluded from the scope of the 

InfoSoc Directive, computer programs are not subject to section 50a but instead a slightly 

different system of legal provisions explained in chapter 3.4.3 below.186 

It should be noted that the statutory prohibition to circumvent technological measures applies 

only where the material protected by the measure is subject to copyright or a neighbouring 

right under the Copyright Act – circumvention to access unprotected material (whether by 

dint of their not crossing the criteria for a neighbouring right or the threshold of originality, 

their term of protection having run out or otherwise) is not contrary to section 50a.187 In 

discussing these legal rules in this chapter (and admittedly, contrary to otherwise good 

practice in copyright law), the word ‘work’ should be taken to include all protected products 

under the Copyright Act regardless of the exact right. 

Practically, the degree to which the materials protected by technological measures are subject 

to copyright or neighbouring rights might not always be obvious a priori especially in TDM 

where corpora might be very extensive. This makes it advisable for a researcher to err on the 

side of caution when contemplating the circumvention of such measures especially given that 

wilful or grossly negligent circumvention constitutes a criminal offence, on which more below. 

 

3.3.1.2 Definition 

A ‘technological measure’ is defined in section 50a as ‘a technology, device or component that 

in the ordinary course of its operation is designed to prevent or restrict acts in respect of works 

which are not authorised by the author or other rightholder and that achieves the desired 

protection’ – a definition largely corresponding to that in the InfoSoc Directive and again 

ultimately based in the WIPO treaties.188 A measure is protected by the provision when it is 

sufficiently effective, ‘effectiveness’ not having a more detailed definition in the Copyright Act 

but the InfoSoc Directive defining it as follows: 

Technological measures shall be deemed ‘effective’ where the use of a protected work or other subject-

matter is controlled by the rightholders through application of an access control or protection process, 

 

185 Finnish Government, Bill 211/1992 (Hallituksen esitys Eduskunnalle laiksi tekijänoikeuslain ja 
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such as encryption, scrambling or other transformation of the work or other subject-matter or a copy 

control mechanism, which achieves the protection objective.189 

This has not been taken in the preparatory works for section 50a to require any sort of 

impregnability of the measure; indeed, with the current pace of technological development 

(and that in 2004) and most commercial forms of digital rights management being broken in 

a matter of days from their release, such a reading would render the provision rather 

meaningless. Instead, the measure need only make it clear to everyone that its purpose is to 

protect the material from unauthorised use and be such that it cannot typically be 

circumvented or deactivated by accident.190 

With the measures falling under section 50a defined in this fashion, the provision is in 

principle technology-neutral. A technological measure may be implemented through 

encryption, watermarks and digital signatures, other computer programs or even mechanical 

means – no matter the exact method or its technical workings, anything that fulfils the criteria 

discussed above can fall under section 50a. It should however be noted that the provision 

protects only measures that prevent actions falling under the exclusive rights of authors and 

other rightholders; this being the case, region-coding of DVDs and other similar media is not 

protected by section 50a as it is not a measure that would prevent such actions, foremost the 

distribution of these copies of works. 191 

The little case law available in relation to section 50a pertains to a case where an 

implementation of Content Scrambling System protection on a DVD disc was circumvented 

with a piece of tailored software on Linux, the defendants’ operating system of choice for which 

legitimate and less laborious methods of accessing this content were not readily available. The 

Helsinki Court of Appeal ruled in 2008 that given especially the rightholders having wanted 

to have the protection included despite its having been first circumvented several years ago 

(and software for this purpose having circulated freely on the internet thereafter) the 

protection measure should be considered to have been installed for the objective of protection, 

and that it should therefore fall under section 50a.192 

Furthermore in the same vein, the Court noted that circumventing the system in this fashion 

could not have happened through accident on the part of the user, confirming the adequate 

protection objective of the protection measure especially given that in the normal course of its 

use the purpose of the protection measure is to restrict acts in respect of protected works or 

 

189 InfoSoc Directive, art 6(3). 

190 KM 2002:5 (n 122) 62, 153, HE 28/2004 (n 122) 40, 124; Harenko, Niiranen and Tarkela (n 121) 531–32. 

191 ibid; Copyright Act, 50a.2 §. See also KM 2002:5 (n 122) 15–20. 
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other subject matter.193 Opining on the case in 2007, before ruling by the Helsinki Court of 

Appeal, the Copyright Council stated in a similar fashion that circumvention of technological 

measures should be assessed on the basis of whether so happening is common practice among 

consumers as well as the likelihood of its happening by accident, taking into account also the 

availability of legitimate methods for unlocking the protection.194  

 

3.3.1.3 Exceptions 

Save for a few very limited exceptions expressly mentioned in section 50a, circumvention of a 

technological measure is prohibited for any purpose. These exceptions comprise 

circumvention of technical measures in connection with cryptographical research or teaching 

as well as instances where the lawful acquirer or recipient of a copy of a work circumvents a 

measure in order to be able to listen to or see the work – crucially, this ‘lawful acquisition or 

reception’ of a work occurs only where the rightholder has consented to the user accessing the 

work, as might be the case with, say, CD or DVD discs protected by a password available 

separately. 

In these latter instances of gaining access to a lawfully-obtained work, the work may not be 

reproduced; furthermore, any use of a work whose technological measure has been 

circumvented in reliance on the research and teaching exception is prohibited. Only 

universities, companies and other institutional researchers may avail of the research and 

teaching exception; study of cryptographic methods by private persons in their role as such 

does not justify the circumvention of technological measures protecting works and other 

subject matter.195 

Section 50c specifies certain exceptions and limitations in the Copyright Act under which the 

rightholder is obliged to provide those relying on said exceptions and limitations with means 

to avail of the work in accordance with the relevant exception or limitation. None of these 

exceptions and limitations are relevant to this thesis; this being the case, section 50c will not 
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be discussed any further.196  

 

3.3.1.4 Prohibited acts 

In respect of concrete acts prohibited, ‘circumvention’ comprises all methods by which 

technological measures are rendered inoperative or their operation is influenced in some other 

manner so that they would no longer work in the intended fashion.197 Production and 

distribution of means for circumventing technological measures is separately prohibited 

under section 50b, though closer discussion of this provision is not necessary in this context.198 

Circumvention of a technological measure wilfully or out of gross negligence is specifically 

defined as a criminal offence.199 Moreover, civil liability for the circumvention of a 

technological measure or the use or import of a work so gained access to in the form of 

monetary compensation, damages or asset forfeiture may also be incurred.200 

In practice, it does not seem likely that a prudent TDM researcher would end up falling foul of 

these provisions in performing their research. With both the preparatory works for section 

50a as well as the line of reasoning taken by the Helsinki Court of Appeal and the Copyright 

Council hinging essentially on the comparatively high degree of deliberate action required to 

infringe the circumvention prohibition, they would need to make a very particular series of 

decisions and actions clearly outside the expected series of events upon encountering 

technological measures of hindrance to their research project. In this regard, the provisions 

are not as such particularly treacherous or arduous for current researchers to clear. 

On the other hand, one cannot help but to see a lack of any meaningful exception for TDM, an 

activity relying on particularly large amounts of source material but typically not any one 

particular source work, as something of a missed opportunity. Requiring legitimate 

institutional researchers performing computer-assisted statistical analysis to jump through 

the same regulatory hoops as private users who might endeavour to obtain or disseminate 

 

196 Copyright Act, 50c §; InfoSoc Directive, art 6(4); Harenko, Niiranen and Tarkela (n 121) 542–45. 
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illegitimate copies in the pursuit of financial gain is surely a suboptimal outcome if one were 

to regard scientific and educational progress as a major priority.201 

Protections on electronic rights-management information – a closely-related concept and set 

of provisions – pursuant to section 50d of the Copyright Act and article 7 of the InfoSoc 

Directive will be discussed in chapter 3.3.2.2 below.  

 

3.3.2 Alteration of works 

3.3.2.1 Moral rights 

After finally getting hold of – and obtaining access to – a corpus for mining, a researcher might 

find it desirable to alter copyright-protected works included in the works to facilitate the TDM 

process. At its simplest, such facilitation might entail the breaking down of physical copies to 

make automated scanning and OCR easier as was the case with the Infopaq cases;202 one could 

also envision more invasive methods for improving the readability of source material by 

cutting, cropping or combining it in some fashion or applying colour filters or other 

treatments, whether physically or digitally. 

Such manipulation of protected works raises the question of potential infringement of the 

author’s moral rights (moraaliset oikeudet, droit moral), a particular feature of European 

copyright regimes. Section 3 of the Copyright Act contains provisions on the right of the author 

to be acknowledged in connection with the reproduction or making available to the public of 

the work (‘right of paternity’ or ‘right of acknowledgement’, isyysoikeus, droit à la paternité) 

as well as a prohibition on alterations of the work which would be prejudicial to the author’s 

literary or artistic reputation or their individuality (‘right of integrity’, respektioikeus, droit au 

respect); the latter also covers instances of making available to the public of the work where 

its form or context would work in the same manner. Finally, moral rights in Finland include 

also the right of the author of a work of fine art to gain access to the work under certain 

conditions (‘right of access’, luoksepääsyoikeus, droit d’accès) under section 52a of the 

Copyright Act as well as a special provision in section 53 which empowers public authorities 

to protect cultural interests in respect of classic works whose authors are deceased.203 

 

201 Commission, ‘Impact Assessment on the modernisation of EU copyright rules’ (Staff Working Document) SWD 
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203 Sam Ricketson and Jane C Ginsburg, International Copyright and Neighbouring Rights: The Berne 

Convention and Beyond (1st vol, 2nd edn, OUP 2006) paras 10.02–06; Niklas Bruun, ’Intellectual Property Law 
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Given the features of TDM discussed above, of these four moral rights under Finnish copyright 

law the author’s right to integrity is presently of the most relevance. Verbatim, the provision 

states that ‘a work may not be altered so as to prejudice the author’s literary or artistic 

reputation or their originality; nor shall it be made available to the public in such a form or 

context that would prejudice the author in said manner’.204 Under the same section, an author 

may effectively waive their right of integrity (or their right of paternity) only in specific 

instances limited in nature and extent; in other words and with the exception of these specific 

instances, only the original author may exercise their moral rights despite their having 

disposed of or licensed their copyright.205 While based in the Berne Convention, moral rights 

have not been harmonised under EU law – only domestic legal sources will therefore need be 

considered.206 

Though it is not quite expressly stated, preparatory works of and literature on the right of 

integrity seem to operate on the basis that modifications to or use of a work require a degree 

of publicity in order to infringe the author’s right of integrity. The original preparatory works 

for section 3 described infringing modifications of a work as ‘not offending only the author, 

but also the audience’ while also noting that restricting the private destruction of a work may 

not only be too invasive in respect of the owner’s rights but also practically unenforceable.207 

Later writing on the subject has been quite clearly based on a tacit assumption that since the 

right of integrity protects the author’s reputation, only instances where the work is debased or 

defaced publicly should be considered; this is also supported by the few instances where the 

Copyright Council has analysed the right of integrity as such.208 Moreover, older jurisprudence 
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from when the Finnish copyright statute did not have general provisions on moral rights but 

they were nevertheless generally accepted as part of copyright law is written in a similar 

fashion, going even so far as to accept private modifications of artistic works so long as these 

modified copies are not displayed to the public or sold.209 

Indeed, a contrary reading of the provision in section 3 would lead to all sorts of problems in 

both practice and principle. Not only would restrictions on private modifications of works be 

practically impossible to supervise and control – for example, think of all the ways spare 

newspapers and magazines are reused in households every day – but also likely fly against 

users’ fundamental rights, most notably the right to property. Politically, strict restrictions on 

the private use of works – especially non-unique copies – would also likely not find much 

favour in a modern society. 

The processing of copyright-protected works in connection with TDM, therefore, seems all but 

impossible to fall foul of the author’s right of integrity. With processed works remaining 

private during research and the finalised product – a research paper, a feature in a software 

application, or something else – practically never including parts of the source material as 

such, a TDM researcher would be hard-pressed to conduct their research in a fashion 

prejudicing an author’s literary or artistic reputation or their originality within the meaning of 

section 3.  

 

3.3.2.2 Electronic rights-management information 

As a final note and apart from the author’s moral rights, modification of works protected under 

the Copyright Act so as to remove or modify electronic rights-management information 

incorporated in them or indicated in connection with such works’ communication to the public 

is prohibited under section 50d of the Copyright Act, a provision again based on the InfoSoc 

Directive and the 1996 WIPO treaties.210 ‘Rights-management information’ comprises all 

information identifying the work, or author or other rightholder or specifying the work’s terms 

of use; in practice they may be watermarks on CD or DVD discs, unique identifier codes like 
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the ISBN, ISRC, ISAN or ISMN or other similar forms of information included in the work by 

the author or by someone else on the author’s behalf or with their consent.211 

Removal of electronic rights-management information wilfully or out of gross negligence, 

conditional on the perpetrator knowing or having justified reason to suspect such removal 

causing, enabling or concealing infringement of rights under the Copyright Act or the 

facilitation thereof, is specifically defined as a criminal offence.212 Civil liability for the use or 

import of a work through the removal of electronic rights-management information in the 

form of monetary compensation or damages may also be incurred; in addition to the 

foregoing, reproduction through the same may also be subject to asset forfeiture.213 

Given the numerous qualifications on liability for infringement and the private nature of 

modification of works in the course of TDM, it seems somewhat unlikely that these provisions 

would prove a sticking point for researchers otherwise complying with the Copyright Act. 

Within the broader realm of rights management and copy protection one would think that 

clearing technological measures described in the previous subchapter would prove a 

significantly larger problem; indeed, preparatory works for and literature on section 50d 

discuss the usage of rights-management information as something of a complement to 

technological measures.214  

 

3.4 Special cases 

3.4.1 Television programmes 

The Copyright Act contains an extended collective licensing exception for the online recording 

(time shifting) of television programmes. This is discussed separately from the other ECL 

exceptions in chapter 3.2.4 due to its unusually specific scope of application and practically 

infeasible implementation, as will become apparent below. 

Under section 25l of the Copyright Act, providers of online television recording services 

holding an appropriate ECL licence are entitled to make reproductions of works incorporated 

in television programmes and use such copies to enable their customers’ on-demand viewing 

of such programmes. This new exception to copyright was included in the Copyright Act in 
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2015 in order to remove legal uncertainty surrounding such third-party recording services, 

having by then become quite widespread – and growing in popularity still – in Finland and 

being functionally almost identical to the use of a conventional video recorder by the viewer. 

Unlike home recording, this kind of assisted online recording is not covered by the private 

copying exception (discussed in chapter 3.2.3 above) despite its functional similarities.215 

Crucially, the ECL exception covers only copyright proper, performing artists’ rights, 

phonogram and videogram rights, catalogues, databases and photographs – signal rights are 

excluded, meaning that each service provider will need to agree on licences with television 

broadcasters separately despite their having obtained an ECL licence from the relevant 

collective management organisation(s).216 Moreover, section 25l contains two notable 

exceptions from its scope – works whose authors have granted the relevant broadcasting 

organisation the right to decide on the use of the work, and works the appropriate rights for 

which have been obtained by a videogram producer where such producer has prohibited the 

use of the relevant programme.217 

While the first exclusion is likely not to cause any major legal complications due to signal rights 

being excluded from the scope of the exception, a feature necessitating agreement between the 

service provider and broadcasting organisation anyway,218 the latter may prove quite 

troublesome indeed. Having not been included in the original Government bill but instead 

inserted into the law by the relevant Parliament committee in its reading of it, this kind of 

exception for only one class of rightholders is a strange kind of anomaly in the Finnish ECL 

system, ostensibly included to reduce risk of litigation and other legal action by producers 

against service providers.219 

In any event, the system can be described as somewhat lacking from the perspective of the 

user. Under the standard ECL licence terms between the relevant CMOs (Kopiosto, already 

discussed above, among them) and the service provider, only Finnish terrestrial channels are 

covered, in addition to which recordings may not be retained for longer than two years; 
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moreover, blanket recording of all programmes broadcast by a channel is categorically 

prohibited. The service provider is also expressly responsible to prohibit unauthorised 

reproduction of the programmes recorded online.220 

While this service is certainly better than nothing for consumers looking to catch their 

favourite shows – and major providers in Finland seem indeed to have priced their products 

quite attractively at around €3 to €10 per month,221 – as a legal out for TDM researchers the 

ECL exception in section 25l, especially considering its current implementation, looks like a 

dead end. With the selection of channels and programmes restricted, retention and 

reproduction of programmes limited and blanket recording outright out of the question, this 

is not a loophole through which eager miners could reach the television’s trove of content 

unscathed.  

 

3.4.2 Catalogues and databases 

3.4.2.1 Application of copyright rules 

By direct reference to the relevant provisions in the statute, the reproduction of catalogues and 

databases protected under the neighbouring rights in section 49 of the Copyright Act – and 

discussed in more detail in chapter 2.5 above – is in principle governed by the rules governing 

copyright-protected works, and these rules as they apply to catalogues and databases should 

be applied identically.222 As a starting point, then, the rules expounded on above in this chapter 

should be taken to apply catalogues and databases without modification. 

Several notable exceptions to this principle apply, however. The exception for transient and 

incidental copies – discussed in chapter 3.2.2 above – does not apply to catalogues or 

databases due to its arising out of the InfoSoc Directive from whose scope the legal protection 

of databases is expressly excluded; however, this is likely not a material omission in practice 

given the rights of lawful users described in chapter 3.4.2.4 below.223 Moreover, moral rights, 

including the right of integrity – discussed in chapter 3.3.2.1 above – do not apply to 
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catalogues and databases that are protected only under the neighbouring rights in section 49, 

a somewhat obvious outcome for subject matter not clearing the threshold of originality so as 

to be protected by copyright proper.224 

In addition to these rather minor points, there are several other differences in both the form 

and substance of how the exploitation of catalogues and databases protected under the 

neighbouring rights in section 49 is regulated as compared to copyright-protected works 

proper – these will be discussed in the below subchapters.  

 

3.4.2.2 ’Substantial part’ 

Crucially, the maker’s exclusive reproduction right in respect of the catalogue or database 

under the neighbouring rights in section 49 extends only to the catalogue or database in its 

entirety or to a substantial part of it, evaluated qualitatively or quantitatively. Conversely, use 

of insubstantial parts of the catalogue or database cannot be prohibited by the rightholder.225 

The ECJ has ruled once, in BHB in 2004, on the core meaning of the concept of ‘substantial’ 

within the context of the Database Directive, concluding that ‘quantitatively substantial’ is to 

be ‘assessed in relation to the total volume of the contents of the database’ and that 

‘qualitatively substantial’ should be taken to refer to the scale of investment in the relevant 

part of the database regardless of its quantitative substance, the justification being to protect 

the maker’s investment in the database.226 As per what generally qualifies as an investment 

constituting databases under the Directive as discussed in chapter 2.5.4 above, the relevant 

investment in assessing whether some part qualifies as ‘substantial’ cannot pertain to the 

intrinsic value (whether commercial or otherwise) of the database’s constituent works, data or 

materials.227 

The ECJ has elaborated on more specific cases of application in Apis-Hristovich in 2009, 

ruling that the fact that the contents of a database have been collected from non-public sources 

may be of relevance in assessing the qualitatively substantial investment in obtaining them, 

‘according to the amount of human, technical and/or financial resources deployed’ in their 

collection.228 Even if any database materials in question are official and accessible to the 
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public, the same test of quantitatively or qualitatively substantial investment should 

nevertheless be applied.229 Moreover, acts concerning a database comprising several modules 

will be assessed in relation to the relevant module if that module in itself constitutes a database 

under the sui generis right; if not, the relevant point of comparison is the whole database.230 

Parts of a database not qualifying as quantitatively or qualitatively substantial are 

insubstantial and therefore outside the rightholder’s exclusive right of reproduction;231 

however, systematic and repeated reproductions of insubstantial parts which taken together 

constitute a substantial part are prohibited.232 To be precise, in its rulings in respect of 

restricted acts the ECJ has operated with the terminology of ‘extraction’ and ‘re-utilization’ as 

set out in article 7, paragraph 2 of the Database Directive; insofar as relevant, these cases will 

be discussed next.  

 

3.4.2.3 ’Extraction’ 

Though the restricted use of copyright-protected databases is discussed as ‘reproduction’ and 

‘communication to the public’ in the Database Directive much in the same way as in the 

InfoSoc Directive and in copyright law more generally,233 in the context of the sui generis right 

for databases restricted acts are defined as follows: 

For the purposes of this Chapter: 

(a) ‘extraction’ shall mean the permanent or temporary transfer of all or a substantial part of the 

contents of a database to another medium by any means or in any form; 

(b) ‘re-utilization’ shall mean any form of making available to the public all or a substantial part of 

the contents of a database by the distribution of copies, by renting, by on-line or other forms of 

transmission. The first sale of a copy of a database within the Community by the rightholder or 

with his consent shall exhaust the right to control resale of that copy within the Community; 

Public lending is not an act of extraction or re-utilization.234 

From the point of view of TDM research, this definition of ‘extraction’ is clearly the most 

relevant. In 2008 and referring to precedent established in BHB in 2004, the ECJ ruled in 

Directmedia Publishing that ‘extraction’ does not cover the mere consultation of a database, 
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but if such consultation ‘necessitates the permanent or temporary transfer of all or a 

substantial part of such contents to another medium’ as could be the case with on-screen 

display of its contents, this could constitute extraction;235 more generally, ‘extraction’ should 

be taken to cover ‘any unauthorised act of appropriation of the whole or a part of the contents 

of a database’, not just transfers of databases or substantial parts thereof.236 Whether 

extraction has taken place is independent of the objectives of the transferor as well as of 

whether the contents of the database are arranged differently in the new medium.237 

In Apis-Hristovich in 2009, the ECJ held several of the above findings, elaborating on the 

matter of reorganisation such that a finding of ‘extraction’ in a legal sense is not as such 

precluded by all or parts of the contents of the relevant protected database being found in 

another database in a modified form.238 Additionally, it stated that the distinction between 

‘permanent transfer’ and ‘temporary transfer’ depends on the permanent or temporary nature 

of storage on the new medium, such time of extraction beginning at the point in which the 

relevant materials are stored on the new medium.239 However, the practical bearing this may 

have on the application of the Database Directive given that it governs both forms of transfer 

equally, and especially on the application of section 49 of the Copyright Act in Finland given 

that it operates with different terminology and makes no such distinction, seems rather 

unlikely.  

 

3.4.2.4 ’Lawful user’ 

Despite the broad concept of ‘extraction’ and consequently the rightholder’s in principle wide-

ranging rights to control the use of their database, there are significant limitations to the 

exercise of this right. In addition to these rights extending only to a significant part of the 

database as explained in the above subchapters, a lawful user of a database has several notable 

privileges under the Database Directive and the Copyright Act. 

The concept of a ‘lawful user’ has been defined in neither statute nor ECJ or domestic case law, 

but it is generally understood to refer to a person that has the right to use a database, whether 

through express agreement with the rightholder or that database having been made accessible 
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to the public.240 This can be viewed as roughly analogous to other similar concepts in EU 

copyright law, including ‘lawful use’ in the InfoSoc Directive discussed in chapter 3.2.2.2 above 

and ‘lawful acquirer’ in the Software Directive in chapter 3.4.3 below;241 under the former 

definition, ‘lawful use’ of a work is use which is authorised by the rightholder or not restricted 

by law.242 

Under section 49, subsection 4 of the Copyright Act, the maker of a database or catalogue 

which has been made public – in other words, initially made available to the public with the 

consent of the maker, as explained in connection with private copying in chapter 3.2.3 above 

– cannot prohibit the lawful user of a database to use a qualitatively or quantitatively 

insubstantial part of the database for any purpose or to limit such use. The provision works 

effectively to render unenforceable any contractual provisions in a licence or other access 

agreement stipulating that the user may not copy insubstantial (or most likely, any at all) parts 

of the database for their private purposes or that only some purposes in such use are 

permitted.243 

The ECJ has confirmed that as per the scope of application of the Database Directive, such 

restrictive provisions are not prohibited by EU law where the database in question is not 

protected by the sui generis database right.244 In the context of the Copyright Act, the 

permissibility of restrictive provisions is therefore dependent on the existence (or rather, the 

lack thereof) of not just databases but also protected catalogues as explained in chapter 2.5.3 

above – these two categories taken together, one could envision the lawful user’s right to 

exploit insubstantial parts freely to cover a wide range of lists, databases and other such 

subject matter. 

Moreover, under section 25j, subsection 4 of the Copyright Act, anyone with the right to use a 

catalogue or database may reproduce it and perform all other necessary acts in order to access 

its contents and use them normally. Despite the wording not strictly speaking corresponding 

to ‘lawful user’, the preparatory works of the provision as well as its background in the 

Database Directive where the term is employed make it quite clear that no material difference 

is intended.245 While there is no case law on the provision, its practical effect seems quite clear: 
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not unlike the transient and incidental copies exception in section 11a (or article 5(1) of the 

InfoSoc Directive, discussed in chapter 3.2.2 above), it ensures that the use of a database in 

accordance with the terms under which access has been granted, and substantive mandatory 

law, is not rendered illegal, infeasible or inconvenient on the grounds of technological 

technicalities. 

For the avoidance of doubt: though the wording of the provision in section 25j expressly 

mentions only databases, it applies to catalogues as well through a reference in section 49, 

subsection 3 which sets out all provisions of the Copyright Act which according to its wording 

are to be applied to ‘products set out in subsection 1’ – that is, both catalogues and databases 

– including section 25j, subsection 4.246  

 

3.4.2.5 Summary 

All told, the practical predicaments facing TDM researchers in respect of catalogues and 

databases protected under the respective neighbouring rights resemble those pertaining to 

copyright-protected works.247 With ‘extraction’ interpreted quite broadly in the Database 

Directive and the Copyright Act operating on the general concept of ‘reproduction’, it seems 

that making copies of catalogues and databases for research use is more often than not subject 

to express approval by the rightholder. 

It should be noted that the remarks in this subchapter are made on the assumption that the 

legal rules on catalogues would be interpreted identically to those governing databases. There 

would in theory be room for diverging interpretations given that catalogues are not regulated 

by the Database Directive, and by extension, the ECJ’s case law; such a scenario would 

however entail significant legal confusion for no discernible legitimate reason and also 

contravene the legislative intent in connection with the Directive’s transposition to regulate 

the two types of products as uniformly as possible.248 This assumption should therefore not be 

unreasonable. 

While some catalogues and databases might not necessarily be protected under the provision, 

allowing for free copying and manipulation by the researcher, there is often no way for the 

researcher to know whether a product of interest for mining falls under either of these 

categories in advance; this is especially true of databases where the investment deployed to 

obtain, verify or present its contents could be very opaque and unpredictable, as was made 
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apparent in the case of Apis-Hristovich discussed in chapter 3.4.2.2 above. This presents a 

notable legal risk and works to discourage researchers. One workaround could be for the 

researcher to focus on insubstantial parts of catalogues and databases, but the same problem 

of determination arises there all the same; moreover, limiting research to these ‘insubstantial 

parts’ is rather sure to impair the quality of research – even render it unacceptable from a 

scientific point of view if the data in question is a unified corpus of empirical primary data, as 

is often the case.249 

Private researchers may be more in luck. As the exception in section 12 for private copying – 

discussed in chapter 3.2.3 above – applies to databases protected under section 49 as well, 

they are free to make and retain copies for research.250 However, there is an exception to this 

exception in the form of computer-readable copies of computer-readable databases, which 

may not be copied in such manner – a significant limitation for digital TDM research.251 

Though digitisation of non-digital databases (scanning, or vice versa – printing) is still 

allowed, this presents a material impediment to private researchers, students and hobbyists, 

effectively banning the automated scraping and mining of online databases. Though small-

scale private copying of digital databases which have been published or copies of which have 

been sold or permanently transferred with the consent of the author or maker is specifically 

exempt from criminal liability, it is still subject to civil liability.252 

Extended collective licensing, as explored in chapter 3.2.4 above, could be another avenue for 

freer use, as both section 13 and 14 of the Copyright Act are in the list of applicable 

provisions.253 While databases and digital catalogues are excluded from Kopiosto’s ECL 

licences for companies or other organisations, such blanket limitations do not apply to the 

licence for higher education institutions.254 This should work to alleviate a significant part of 

the legal uncertainty for academic researchers, at the very least – though some forms of 

content are still excluded, most notably those subject to a licence fee or separate licence 

terms,255 under the Kopiosto arrangement university researchers should be reasonably 
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confident in designing and executing meaningful TDM research without needing to fear falling 

foul of catalogue or database rights any more than they do of copyright at large. 

Private companies and other institutions, having no convenient way to obtain rights wholesale 

to catalogues and databases for the purposes of TDM, are quite out of luck. Though the 

statutory right to perform all necessary acts in order to access a lawfully-accessed database’s 

contents and use them normally in section 25j of the Copyright Act is surely better than 

nothing, obtaining such clearance in the first place could well often prove often a burdensome 

and costly affair.  

 

3.4.3 Computer programs 

Under the Software Directive (and lacking any other definitions, presumably under the 

Copyright Act as well), ‘computer programs’ comprise programs in any form, including those 

incorporated into hardware, as well as preparatory design works of such nature that at a later 

stage computer programs may result from them.256 The functionality, programming language 

or file format of a program, however, is not protected; graphic user interfaces do not constitute 

computer programs, but may be protected as works generally.257 

Though computer programs are protected by copyright proper – and at times other forms of 

intellectual property rights, especially patents – without any specific neighbouring rights 

under the Copyright Act, certain special rules do still apply to them.258 To avoid confusion and 

insofar as conceivably relevant, these are explained briefly below. 

Computer programs are excluded from the scope of the transient and incidental copies 

exception (section 11a of the Copyright Act, chapter 3.2.2 above). The former exclusion was 

enacted due to computer programs – like databases – being excluded from the scope of 

application of the InfoSoc Directive, though their inclusion was proposed in the first draft of 

the legislation with even the final Government bill acknowledging the practical 

unenforceability of the provision.259  
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Private copying (section 12, chapter 3.2.3 above) of computer programs in a computer-

readable format generally was also made illegal in connection with Finland’s accession to the 

European Economic Area – a requirement of the old Software Directive then, and in fact also 

of the one currently, in force.260 Notably, small-scale private copying of computer programs 

which have been published or copies of which have been sold or permanently transferred with 

the consent of the author – just as that of databases – is specifically exempt from criminal 

liability, though it is still subject to civil liability.261 

Under section 25j, the lawful acquirer of a computer program may make such reproductions 

of, and changes into, the program that are necessary to use it for its intended purpose, 

including for error correction.262 ‘Lawful acquirers’ comprise all legitimate holders of a licence 

or other right to use a computer program, whether by dint of a subscription to ‘software as a 

service’ distributed online, a physical copy (including second-hand copies) or a freeware 

licence.263 

Moreover, those having a right to use a computer program – in practice the same category of 

people as lawful acquirers – have certain other rights still.264 They may make back-up copies 

insofar as is necessary for the use of the program; reverse-engineer the program in the course 

of its loading, displaying, running, transmitting or storing, insofar as the user is entitled to; 

and decompile the program solely to ensure its interoperability with other programs where 

the information necessary to achieve it has not been readily available to the user.265 For 

perhaps this purpose or simply due to the InfoSoc Directive not applying to the legal protection 

of computer programs, the blanket prohibition of circumventing technological measures 

(section 50a, chapter 3.3.1 above) does not apply to computer programs.266 

Though these provisions might grant the user of a computer program some extraordinary 

rights when compared to the relationship between users and copyright-protected works 

generally, an e contrario reading of the law makes it quite clear that copying, decompiling and 
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manipulating software for the purpose of TDM is indeed prohibited. With exceptions 

formulated in a markedly specific manner, the legislative intent on both EU and Finnish levels 

seems unambiguously to be to exclude any other reasons, including TDM, to copy, modify or 

decompile a program or its source code, an inconvenient state of affairs compounded by the 

same exclusion evident in Kopiosto’s ECL licences.267 
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4 DSM DIRECTIVE 

4.1 Status quo 

To summarise, the regulation of text and data mining in Finnish copyright law leading up to 

the transposition of the DSM Directive seems quite fragmented.268 The central issue is that of 

obtaining clearance to make reproductions for the purposes of TDM, whether through a 

statutory exception, an extended collective licence or obtaining a licence directly from 

rightholders. 

The last option is obviously not ideal given the amount of costs involved in terms of both 

licensing fees and the amount of work required to obtain satisfactory licences – if they are even 

available. Being covered by the wide-ranging private copying exception in section 12 of the 

Copyright Act, private researchers, students and hobbyists might currently be in the best 

position to conduct TDM research.269 

Universities (including those of applied sciences), and to a lesser extent companies and other 

private organisations, also have some legal leeway to conduct TDM research under the ECL 

arrangements managed by Kopiosto pursuant to the photocopying exception in the Copyright 

Act.270 With user licences priced attainably and certain major categories such as published 

books, other printed publications and freely-available online material included, the current 

arrangements have certainly helped attain a material degree of legal cover. 

None of this is not to diminish the systemic flaws in respect of enabling TDM in the current 

system of copyright and neighbouring rights and the exceptions and limitations thereto, 

however. For instance, at best the regulation of some subject matter such as databases is just 

inconsistent with others types of content, as is the case with private copying;271 at worst it is 

downright unpredictable, as is the case with the nebulous criterion of ‘significant investment’, 

the fulfilment of which often cannot be ascertained by the user.272 

Despite its merits, the ECL system contains some inherent flaws as well, namely that of the 

available licences depending on the success of Kopiosto (or any other collective management 

organisation) having been successful in agreeing on remuneration for licensing with the 
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relevant rightholders or their representatives. In other words, researchers have no guarantee 

that some types of works will be available under an ECL licence in the future; moreover, some 

important categories of works such as audiovisual works are already unavailable. 

At an even higher level, the application of existing exceptions and limitations, however useful 

they may seem, can be very uncertain. In light of recent case law from the European Court of 

Justice, the proper application of existing exceptions and limitations grounded in the InfoSoc 

Directive can sometimes be on the one hand very unclear, with the Court having adopted an 

expressly case-by-case approach, and on the other very circumscribed by EU law, in effect 

necessitating litigation in the ECJ.273 This hardly makes for a favourable environment for large 

investments and long-term research.274 

Compounding all this, the wide latitude for rightholders to implement technological measures 

makes meaningful access to, and utilisation of, content all the more frustrating. This is part of 

a wider pattern of rent-seeking behaviour of rightholders whereby a variety of legal and 

technical means are used to carve up content and extract high licensing fees from – often 

already cash-strapped – research organisations.275 

Some reform of the existing system, then, is indeed justified. This chapter will be devoted to 

exploring and discussing the new TDM provisions in the DSM Directive, beginning with the 

general provision in article 4 and then discussing the research-specific provision in article 3 

together with the main differences between these two. As per the research questions of this 

thesis, the official aims of the reform and the expected amendments to Finnish law will also 

be discussed after these subchapters, concluding with brief remarks on the reform’s 

shortcomings. 
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As a conceptual note, articles 3 and 4 of the DSM Directive mandate that Member States 

implement an ‘exception or limitation’ for TDM. In the interest of brevity – and in the fashion 

of Jongsma, among perhaps others – exceptions and limitations in this context will be 

collectively referred to as ‘exemptions’ in this chapter.276  

 

4.2 Article 4 – General exemption 

4.2.1 Overview 

The general provision for an exemption for TDM is set out in article 4 of the DSM Directive. 

Under Article 4, Member States will need to provide for an exemption to certain exclusive 

reproduction rights of the respective rightholder.277 The exact rights concerned will be 

discussed in the below subchapter. 

Moreover, article 4 specifies that reproductions and extractions so made may be retained for 

as long as is necessary for TDM purposes and that rightholders are entitled to reserve the 

rights to mine their content ‘in an appropriate manner, such as machine-readable means in 

the case of content made publicly available online’.278 This and certain other important 

definitions and provisions in article 4 will now be discussed more closely below.  

 

4.2.2 Restricted acts and subject matter 

Under article 4 of the DSM Directive, Member States are obliged to provide for an exemption 

to the rightholder’s exclusive reproduction and/or extraction rights concerning databases 

under copyright or sui generis production; copyright-protected works, including computer 

programs; fixations of performing artists’ performances; phonograms; videograms; and 

fixations of broadcasting organisations broadcasts. The making of alterations to computer 

programs is also included in the exemption; the new press publisher right in article 15 is also 

included.279 

In the context of the Copyright Act, this list appears to correspond to the relevant protections 

concerning all subject matter discussed in this thesis in chapter 2 above, save for non-work 

photographs (chapter 2.3.2) and non-database catalogues (chapter 2.5.3). Discussion on the 

press publisher right in article 15 is not necessary in the present context given that one does 
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not currently exist in the Copyright Act and that after the Directive’s transposition it will need 

to be covered by the new exemption anyway.  

As for other aspects discussed in this thesis, article 4 does not contain any provisions on moral 

rights, an aspect already excluded from the ambit of EU copyright law. However, as discussed 

in chapter 3.3.2.1 above, TDM is in any event very unlikely to infringe on authors’ moral rights 

as they are currently construed.280 

Though recitals to the DSM Directive state that technological measures (chapter 3.3.1 above) 

should not prevent the enjoyment of exemptions under the Directive, and the corresponding 

legal rules in respect of the new exemptions are implemented by reference to the relevant 

provisions in the InfoSoc Directive, rightholders ultimately do have a right to maintain 

technological protections privileged by anti-circumvention provisions.281 In other words, then, 

it seems that the TDM exemptions in the DSM Directive will not justify miners’ circumvention 

of technological measures, with access instead provided for through rightholders’ obligations 

to make their content minable when lawfully accessed.  

 

4.2.3 ’Lawful access’ 

Crucially, article 4 of the DSM Directive provides for TDM exemption only for works and other 

subject matter that are ‘lawfully accessible’. Recitals to the Directive specify that this should 

be understood to include content under an open access policy or contractual arrangements, 

including subscriptions, and other lawful means, using (presumably scientific journal) 

subscriptions by research organisations and cultural heritage institutions as well as content 

freely available online as examples.282 

Prior Directives have contained similar language, most notably the InfoSoc Directive referring 

to ‘lawful use’ in respect of transient and incidental reproductions (article 5(1)(b), chapter 

3.2.2.2 above), the Database Directive to ‘lawful users’ in respect of certain otherwise 

restricted acts (articles 6(1) and 8, chapter 3.4.2.4 above), and the Software Directive to ‘lawful 

acquirers’ (article 5(1), chapter 3.4.3 above) in a similar fashion.283 Taken together, readings 
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of these prior concepts and the DSM Directive’s recitals would seem to imply that ‘lawful 

access’ should comprise all instances where any form of meaningful access has been granted 

to the content in question by the legitimate rightholder, whether through a paid subscription 

service, purchase of a copy or licence, or open release of said content – the user’s right to mine 

need not be expressly provided for.284 

In any event, article 4 does not mandate any new avenues of access to content, including new 

formats or other methods by which existing content is made better accessible for TDM 

purposes, instead relying on the existing legal framework and contractual arrangements for 

enabling TDM.285 The result could well be selective private ordering of access severely 

hampering the provision’s practical effectiveness. Even if mining is permitted under any form 

of access, the revocation of, or refusal to grant, or prohibitive pricing of, access to miners full 

stop by rightholders would render the exemption null in several instances.286 As an aspect 

closely related to this, the DSM Directive’s provisions on rightholders’ reservation of rights 

will be discussed next. 

 

4.2.4 Reservation of rights 

Furthermore somewhat limiting the potential effect of the general TDM exemption in article 

4 is the right of rightholders to expressly reserve the right to mine their content. This 

reservation, if applied, should as per the provision be made ‘in an appropriate manner’, with 

machine-readable means such as metadata and website terms and conditions specifically 

specified in respect of content made publicly available online.287 

Creation of such technical means will likely not prove a major challenge, with ‘robots.txt’ files 

already being a standard method for addressing web crawlers for the purposes of managing 

web traffic and keeping content off search engine results.288 Moreover and unlike with certain 

other new exemptions introduced in the Directive – including that for research TDM in article 

3, – contractual provisions contrary to article 4 are not deemed unenforceable, implying a 
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wide latitude for the rightholder to implement legal and technological means to restrict mining 

of their content where it is accessed through a licence or subscription.289 

Despite the notional freedom to mine granted in article 4, therefore, rightholders have broad 

rights to implement measures that outright prohibit mining their content. That this option has 

been included in the Directive is somewhat perplexing given the official legislative stance of 

no compensation to rightholders being needed for mining – there is therefore no conceivable 

private benefit for this kind of reservation of rights, with social good in terms of successful 

TDM research clearly hampered.290  

 

4.3 Article 3 – Research exemption 

4.3.1 Main differences 

In addition to the general TDM exemption in article 4, the DSM Directive contains a provision 

for an exemption for the purposes of scientific research specifically. Under article 3, research 

organisations and cultural heritage institutions may make reproductions and extractions of 

works and other subject matter to which they have lawful access for the purposes of TDM.291 

While broadly similar, there are several key differences between the general and research 

exemptions for TDM. Not only is article 4 limited in its scope of beneficiaries – which will be 

discussed more closely in the below subchapter – but also in that of restricted acts covered. 

While otherwise identical to the list of rights covered by the exemption in article 4 (chapter 

4.2.2 above), article 3 does not cover restricted acts in respect of computer programs.292 

Researchers looking to conduct TDM on computer programs will therefore need to rely on the 

general exemption with its attendant limitations described above. 

Perhaps most importantly for researchers, rightholders may neither reserve their rights in the 

fashion discussed in the above subchapter nor limit beneficiaries’ availing of the article 3 

exemption by contract.293 Under article 3, therefore, research organisations and cultural 

heritage institutions may mine broad categories of content provided that access has not been 

completely withheld by the rightholder – admittedly a cause for concern in respect of content 
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accessed through licences and subscriptions and potentially subject to prohibitive pricing.294 

 

4.3.2 Beneficiaries 

Whereas the general exemption in article 4 may be availed of by anyone for any purpose, 

article 3 is limited to ‘research organisations’ and ‘cultural heritage institutions’ carrying out 

TDM for the purposes of scientific research. This means that both the circle of potential 

beneficiaries as well as the scope of activities of those beneficiaries is limited if the research 

exemption for TDM is to be relied on. 

Definitions for the first two are set out in article 2 of the DSM Directive. Concisely put, 

‘research organisations’ comprise universities and other institutions whose primary goal is to 

conduct scientific research or educational activities involving research, whether on a non-

profit basis or pursuant to a public interest recognised by the Member State, in either way so 

that the results so generated are not enjoyed on a preferential basis by the organisation’s 

controlling undertakings; ‘cultural heritage institutions’, on the other hand, include public 

libraries, museums and archives, including institutions for film and audio heritage.295 

It seems likely that a meaningfully exact definition in a Finnish context will be adopted in 

connection with the transposition of the Directive. At the very least universities, universities 

of applied sciences, public libraries, and some museums and archives will be reasonably easy 

and unambiguous to incorporate by reference to the relevant statutes that govern them;296 

research institutions organised as private entities such as foundations or companies could be 

included through a requirement that their articles of association or other constitutional 

document provides for their binding purpose as non-profit research entities. Some provision 

could also be made for publicly funded research projects or other discrete acts of science policy 

where the relevant organisation is not already covered by the provision.297 

‘Scientific research’ as a definition for privileged acts under article 3, while potentially very 

ambiguous as briefly discussed in chapter 3.2.4.3 above, is likely to pose no problem in the 

vast majority of cases pertaining to established research activities and projects, whether those 

 

294 Geiger, Frosio and Bulayenko, ‘The Exception for Text and Data Mining (TDM) in the Proposed Directive’ (n 

275) 29. Geiger, Frosio and Bulayenko, ‘Text and Data Mining: Articles 3 and 4’ (n 275) 34. 

295 DSM Directive, arts 2(1), (3). 

296 Arkistolaki (831/1994, as last amended by Act 1146/2016) (Archives Act); yliopistolaki (558/2009, as last 

amended by Act 515/2020) (Universities Act); ammattikorkeakoululaki (932/2014, as last amended by Act 

516/2020) (Universities of Applied Sciences Act); laki yleisistä kirjastoista (1492/2016) (Public Libraries Act); 

museolaki (314/2019) (Museums Act). 

297 DSM Directive, rec (12). 
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of natural or human sciences, in higher education institutions.298 Should an edge case come to 

be ruled on before a court – an unlikely prospect given the limited economic interests in play, 

but nonetheless, – established definitions of ‘scientific research’ could be applied where for 

instance unconventional forms of research by new types of research institutions have taken 

place.299 The Ministry of Education and Culture and the Government would do well to include 

guidance on this definition in its preparatory works for the Directive’s transposition, if not the 

statute itself in order to retain appropriate flexibility in the application of the Copyright Act. 

 

4.3.3 Security and integrity measures 

Article 3 furthermore empowers rightholders to ‘apply measures to ensure the security and 

integrity of the networks and databases where the works or other subject matter are hosted’, 

provided that such measures are proportional to the stated aim.300 Recitals to the DSM 

Directive specify validation of IP addresses and user authentication as potential methods 

falling within the scope of the provision.301  

Given that technological measures have already been generally provided for since the adoption 

of the InfoSoc Directive (see chapter 3.3.1 above), expressly providing for them is not a major 

change to the law even if in its slight redundancy somewhat surprising.302 Specifying that 

technological measures should not frustrate beneficiaries’ ability to rely on the exemption 

could perhaps work to reduce some uncertainty and assert the primacy of the exemption. 

On the other hand, some frustration of beneficiaries’ enjoyment of the research mining 

exemption seems nigh inevitable. With the limiting effect of technological measures on 

existing exemptions already well-documented and researchers often limited by budgets in 

respect of both time and money, resources spent on complying with technological measures 

in a non-circumventory fashion (see chapter 3.3.1.4 above) is likely to sap away the same from 

research proper.303 

Proper supervision of, and implementation of workable pro-research rules in respect of, 

acceptable technological measures in the context of article 3 unfortunately seems out of reach 
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300 DSM Directive, art 3(3). 

301 ibid rec (16). 
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303 Geiger, Frosio and Bulayenko, ‘The Exception for Text and Data Mining (TDM) in the Proposed Directive’ (n 
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given that such detailed technical rules have generally not been availed of in Finnish copyright 

law – even if article 3 provides for Member States’ encouragement of inter-stakeholder 

dialogue to define best practices on the matter.304 Combined with the potential for private 

ordering in respect of lawful access discussed in chapter 4.2.3 above, the persistence of 

technological measures has the potential to severely hamper the utility of the new research 

exemption for institutional researchers.  

 

4.3.4 Retention of reproductions 

As per article 3 of the DSM Directive, an appropriate degree of security measures should also 

be applied for reproductions made in connection with TDM; they may also be retained for 

research purposes, including the verification of results, as opposed to whatever is necessary 

for TDM as such as per the general exemption in article 4.305 This provision is less likely to 

cause confusion given that copies so retained need not be accessed for primary research in the 

same fashion, though article 3 does provide for Member States’ encouragement of inter-

stakeholder dialogue for best practices in this respect as well.306 

Implicit in this regulation of reproductions made for the purposes of TDM is that the 

exemptions in article 3 and 4 are highly specific in nature and should not be mistaken for 

exceptions for broader purposes, such as those in relation to private copying (chapter 3.2.3 

above) or photocopying under an extended collective licence (chapter 3.2.4.2 above). Not only 

do the new exemptions not mandate any new avenues for access to content as per the wording 

of ‘lawful access’, but any reproductions made may be used only for a very specific purpose 

and retained for a defined time.307 Though not necessarily a pressing issue in respect of TDM, 

this subtle distinction could in its specificity surprise some researchers looking to avail of the 

reproduced content – a corpus copied to a local server, say – in other ways as well as 

complicate any future attempts to make systematic sense of the existing legal system of 

copyright exemptions in both Finland and the rest of the EU.  

 

 

304 DSM Directive, art 3(4). 

305 ibid arts 3(2), 4(2). 
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4.4 Discussion 

4.4.1 Aims of the reform 

As alluded to at the start of this thesis, the DSM Directive – including its article 3 and 4 – was 

introduced by the European Commission as part of a Digital Single Market Strategy containing 

outlines for numerous reforms in several areas of law, including but not limited to copyright. 

Generally, the Strategy is built on the ‘three pillars’ of improving consumer access to online 

goods and services, enabling the flourishing of digital networks and services, and maximising 

the growth potential of a European digital economy.308 In respect of text and data mining, 

listed in connection with copyright reforms under the first pillar (though also referenced 

briefly in connection with the last),309 the Strategy has the following to say: 

Innovation in research for both non-commercial and commercial purposes, based on the use of text and 

data mining (e.g. copying of text and datasets in search of significant correlations or occurrences) may 

be hampered because of an unclear legal framework and divergent approaches at national level. The 

need for greater legal certainty to enable researchers and educational institutions to make wider use of 

copyright-protected material, including across borders, so that they can benefit from the potential of 

these technologies and from cross-border collaboration will be assessed, as with all parts of the copyright 

proposals in the light of its impact on all interested parties.310 

Notably, this statement does not contain any meaningful substantive targets. Rather than 

speak of, say, some measure of increased adoption and application of TDM methods by non-

commercial and commercial actors, or of some data sets or corpora which would be 

particularly helpful to unlock for TDM, the Commission sought instead to keep its focus on 

the narrow goal of reducing legal uncertainty. Though it is a laudable target in its own right, 

one could argue that certainty should not be the sole yardstick by which to set out the 

parameters, and measure the success, of a legal reform at the bleeding edge of information 

technology. 

In two of its subsequent Communications on copyright reform in the EU, including the one 

issued in connection with the proposal for the DSM Directive, the Commission briefly 

reiterated its aim of removing legal uncertainties around TDM especially in a cross-border 

research and innovation context, setting out even the ambitious target to achieve ‘full legal 

 

308 Commission, ‘A Digital Single Market Strategy for Europe’ (Communication) COM (2015) 192 final, 3–4 

(emphasis added). 
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certainty’ in respect of TDM of lawfully-accessed material for scientific research purposes.311 

In its wide-ranging impact assessment on copyright reform in 2016, the Commission 

concluded that the main problems of copyright law in EU Member States as it pertains to TDM 

are its limited harmonisation – including national rules that are outright inconvenient such as 

those permitting only partial reproductions of protected works – and diversity of scientific 

publishers’ licensing practices.312 

The impact assessment set out four main options for improving the regulatory environment 

of TDM: fostering self-regulation initiatives without changes to binding law; a mandatory 

TDM exception for non-commercial scientific research; one applicable to public interest 

research organisations for both non-commercial and commercial scientific research; and one 

applicable to anyone with lawful access, including businesses, for any scientific purposes.313 

Option three – a mandatory exception applicable to public interest research organisations for 

both commercial and non-commercial TDM – was ultimately favoured in its supposedly 

achieving a high level of legal certainty without imposing adverse effects on rightholders in a 

disproportionate fashion.314 

The Commission’s initial proposal for the DSM Directive indeed contained only one such 

exception for TDM – as is apparent at this point, in the Commission ultimately including a 

general TDM exception as well the final Directive ended up resembling the impact 

assessment’s last option the most, going perhaps even beyond in not requiring in the general 

exception that TDM be conducted for scientific research purposes only.315 As with the Digital 

Single Market Strategy and other Commission Communications described above, justification 

for the new exemptions set out in the recitals to both the proposal and the final Directive 

hinges largely on legal certainty, with no particular targets as to substantive change.316 Recitals 

to the final DSM Directive, however, do also make a passing mention of encouraging 
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innovation in the private sector in addition to providing more legal certainty as a justification 

for the general TDM exemption.317  

As a brief aside, recitals to the final DSM Directive also retained from the original Commission 

proposal an assertion that compensation for rightholders need not be provided for given the 

limited scope of the TDM exemption(s) introduced.318 In light of the 2016 impact assessment 

eschewing a broad TDM exception precisely due to the loss of scientific publishers’ licensing 

revenue it would purportedly lead to, adopting the justification originally used for a less-

aggressive option in respect of a broader exemption than even the impact assessment 

contemplated seems quite curious indeed.319 

In any event, a fair assumption considering all of the above seems that clearly the main aim of 

the reform is to simply improve legal certainty in respect of TDM within the EU, full stop. 

Though the final DSM Directive does also briefly mention encouragement of private sector 

investment, that legal certainty has been the sole consistent throughline of all of the DSM 

Directive’s public preparatory works – despite even the thorough work conducted in the 2016 

impact assessment – implies strongly that legislative intent around the DSM Directive has 

consciously centred on legal certainty.  

 

4.4.2 Options for transposition in Finland 

4.4.2.1 Neighbouring rights 

In any event, article 3 of the DSM Directive mandates that a new exception be enacted for 

TDM for scientific research, with article 4 mandating an ‘exception or limitation’ in respect of 

TDM generally. In the context of the Finnish legal system and the Copyright Act, inserting one 

or two new sections into the Copyright Act – or amending a suitable existing section to achieve 

the same end – seems like the most likely solution from a technical standpoint. 

The most impactful single decision facing the Finnish transposers is perhaps to choose which 

neighbouring rights to bring into the scope of the new exemptions. As discussed in chapters 

4.2.2 and 4.3.1 above, articles 3 and 4 do not mandate that any and all instances of copyright 

and neighbouring rights be included in the exemption, instead specifying those harmonised 

under EU law which the new exemptions are apply to. 

 

317 DSM Directive, rec (18). 
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Not all neighbouring rights originate from, and are therefore harmonised by, EU law. Of those 

discussed in this thesis, non-work photographs (chapter 2.3.2) and non-database catalogues 

(chapter 2.5.3) have been enacted purely nationally without EU harmonisation, and Finland 

is therefore under no obligation to extend the new exemptions to these rights. 

Any reasons as to why such extension would not occur, however, seem quite elusive. With 

photographs and catalogues likely forming a large portion of corpora potentially interesting 

for TDM, excluding them from the exemption would see TDM researchers miss out on 

research opportunities with no clear beneficiary given that these two categories are not clearly 

defined and structured in the products they cover or how they are currently managed or 

licensed. 

Indeed, excluding them from the exemption would work to significantly increase legal 

uncertainty in implementing TDM projects. This would fly against the one clearly-defined EU-

level goal of the whole reform – as discussed in the above subchapter – as well as prior Finnish 

legislative intent to keep protections for non-work photographs and non-database catalogues 

closely aligned to their counterparts.320  

 

4.4.2.2 Expansive transposition 

Finnish legislators would also do well to extend provisions guaranteeing the freedom to mine 

– or prohibiting any contractual provisions in licences to the contrary – to databases and 

catalogues not protected by section 49 of the Copyright Act. As databases not protected by the 

Database Directive are not granted the protections and prohibitions on certain contractual 

provisions limiting users’ rights set out thereunder simply by virtue of EU law as confirmed by 

the ECJ in Ryanair, extending the protections in national law to such catalogues and 

databases otherwise falling under the thresholds of the Directive and section 49 of the 

Copyright Act would work to improve opportunities for TDM research – and reduce legal 

uncertainty.321 

 

320 Finnish Ministry of Education Committee, Report 1994:19 (Tekijänoikeustoimikunnan mietintö. Ehdotus 
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52–57; Finnish Government, Bill 170/1997 (Hallituksen esitys Eduskunnalle laeiksi tekijänoikeuslain ja rikoslain 
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One could also envision an even more aggressive approach with more avenues for lawful access 

in the Copyright Act, perhaps in the form of new substantive exceptions empowering TDM 

researchers to access, and make and retain reproductions of, works and other protected 

subject matter which they would not otherwise be entitled to avail of in the same fashion. This 

would seem unlikely to hold up in the ECJ, however – in cases decided as recently as July 

2019, the Court has taken a very strict view of exemptions under the InfoSoc Directive, ruling 

in their respective contexts that certain exclusive rights thereunder constitute measures of full 

harmonisation under EU law and that exemptions other than those set out in article 5 thereof 

cannot be enacted in national law, even on grounds of the fundamental rights of freedom of 

information and of the press.322 

To be completely fair, the 2019 cases do leave some leeway especially in respect of the national 

implementation of certain optional exemptions in the InfoSoc Directive and of striking a pro-

fundamental right balance between rightholders’ and beneficiaries’ rights, with the Court 

expressly stating that Member States’ discretion in transposing the Directive’s optional 

exemptions must be determined on a case-by-case basis.323 This might leave some opening for 

the Finnish transposition of the DSM Directive’s TDM exemptions and enactment of related 

provisions to be more ambitious than the Directive’s provisions let on, but a legal risk would 

still persist; moreover, overshooting the target of lowering barriers to TDM would run afoul of 

another fundamental right, namely that of protection of intellectual property.324  

 

4.4.2.3 Wording 

Taking such risks in transposing the DSM Directive would also work against the one clear EU-

level objective of reducing legal uncertainty. This objective could also perhaps imply that out 

of the subtly different approaches the ECJ has taken to interpreting various copyright 

exemptions in EU law, it might veer towards a strict interpretation – previously justified under 

the general systemic principle of interpreting exceptions from principal rules strictly – so as 
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to leave little room for interpretation and therefore make the exemption as clear from the 

outset as possible.325 

In light of this, the question of the exact wording by which the exemptions are transposed into 

the Copyright Act seems quite intriguing. While for instance the mandatory transient and 

incidental copies exception in the InfoSoc Directive was copied almost verbatim,326 the 

implementation of the sui generis right in the Database Directive worked so that the special 

concepts of ‘extraction’ and ‘re-utilization’ were completely done away with as discussed in 

chapter 3.4.2.3 above, the new provisions instead being neatly incorporated into the existing 

copyright and neighbouring right framework of the Copyright Act.327 

Given that articles 3 and 4 of the DSM Directive, like the exception in the InfoSoc Directive, 

are mandatory exemptions and that they contain no new concepts that would confuse the 

existing terminology of the Copyright Act in the fashion of the Database Directive, a near-

verbatim transposition seems a reasonably simple if not even overwhelmingly likely way of 

going about inserting them into the Copyright Act. ‘Lawful access’ as a concept, even if as such 

new, is likely not to cause major confusion given the existence of similar wording in other 

provisions as discussed in chapters 3.2.2.2, 3.4.2.4, 3.4.3 and 4.2.3 above.328  

 

4.4.2.4 Extended collective licensing 

In theory, one option for providing for very expansive TDM rights would be to construct an 

exemption around extended collective licensing, a topic discussed in chapters 3.2.4 and 3.4.1 

above. With the DSM Directive now expressly providing a framework for ECL and the same 

having a history in Finland in providing for flexible user rights as well as for remuneration to 

rightholders, an ECL exception for TDM could be one solution to solving the problem of 

strategic withholding of lawful access.329 

As became apparent in the chapters referred to above, however, such an approach is far from 

likely to be successful. The success of ECL hinges partly on a large pool of potential users (users 

of photocopying machines, say) that a collective management organisation (Kopiosto, for 
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instance) can match with a pool of rightholders that are able to organise, and have organised, 

in a manageable manner (publishers, artists and writers in various fields, perhaps).330 

Even in these optimal circumstances, the ECL licences developed and offered can contain 

significant omissions in terms of the subject matter covered and amount of use allowed (see 

chapter 3.2.4.4 above). TDM is especially skewed along this user-rightholder continuum 

described above in it relating to significantly fewer beneficiaries but close to an unlimited 

number of potential rightholders – there is, therefore, very little reason to expect that any ECL 

model would be able to provide more utility to researchers than the current implementation 

of section 13 of the Copyright Act. 

Moreover, an ECL implementation would somewhat contravene a central supposition 

underpinning the exemptions in the DSM Directive – that no compensation for rightholders 

is necessary for using their works and other subject matter for TDM.331 Given the low marginal 

utility of any one given product in a process as volume-driven as TDM, even if one were to 

suppose that some distributions should be paid to rightholders for utilising their works, the 

amount of work required to determine and then administer such minor sums in compensation 

would likely eat up a significant portion of any payments collected, making for a very 

inefficient process.  

 

4.4.3 Shortcomings 

All in all, in the narrow scope of ‘legal certainty’ the reforms brought about by articles 3 and 4 

of the DSM Directive can perhaps be considered something of a success – provided, obviously, 

that their national transposition is not bungled in some fashion. One single provision on which 

TDM researchers with existing access to material can rely on makes for a clearer and more 

predictable system of norms compared to the current patchwork of exceptions, limitations and 

licences, none of which had quite been designed for this application,  

Put into a wider context, though, some cracks do start to show. As already identified in the 

Commission’s 2016 impact assessment and briefly discussed in chapter 4.2.3 above, depriving 

scientific publishers of the opportunity to sell TDM licences separately may deprive them of 

revenues otherwise received, likely resulting in price hikes across the board. This effect will be 
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detrimental for all institutions and researchers – other than TDM researchers – wishing to 

access databases of scientific journals and other publications.332 

As regards the position of TDM research specifically, rightholders’ rights to apply security 

measures (chapter 4.3.3 above) may prove a practical sticking point. Even though the 

provision in the Directive specifies that such measures ‘shall not go beyond what is necessary 

to achieve’ the objective of security and integrity of networks and databases where the content 

is hosted,333 some positive standard of ensuring that researchers’ opportunities for mining are 

not unduly frustrated would have been a welcome signal of some new pro-beneficiary 

approach in respect of technological measures.334 

Indeed, some positive obligation for rightholders to refrain from such technological measures 

that make their lawfully-accessed content impracticable to mine could well have been included 

in the Directive. Instead, it contains something to the contrary – a right for rightholders to 

deny those with otherwise lawful access to their content to prohibit mining without any need 

for a specific reason or justification.335 Again, while this might work to set a clear framework 

for the legal rules and private acts governing TDM, fulfilling the aim of increased legal 

certainty, it can hardly be described as a pro-research approach.  
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5 CONCLUSIONS 

5.1 Answers 

Prior to providing final answers, it bears to reiterate the research questions of this thesis: 

1. How, if at all, can the new exceptions and limitations provided for in articles 3 and 

4 of the Digital Single Market Directive of 2019 be expected to influence the way 

text and data mining is governed in Finnish copyright law? 

2. Can the changes envisioned to be brought about by the transposition of the DSM 

Directive be expected to achieve the goals of the Directive in respect of text and data 

mining in Finland?  

In respect of the first question, the DSM Directive’s transposition in Finland is most likely to 

bring about one or two new, though fundamentally very limited, exceptions to copyright and 

certain neighbouring rights in the Copyright Act.336 Given the present state of much of 

institutional copying – that by both universities and other research institutions and companies 

and other private organisations – relying on extended collective licensing managed by the 

collective management organisation Kopiosto, the new exception(s) will ensure the legality of 

reproductions for TDM purposes across the board without dependence on the agreements 

Kopiosto has stricken with rightholders from time to time. 

In particular, the reform will improve research access to works and subject matter which have 

until now been out of reach of existing exceptions and ECL licences, such as audiovisual works, 

databases and catalogues. Even private researchers who have generally enjoyed wide 

reproduction rights under the private copying exception should now be able to enjoy more 

convenient ways to mine databases and computer programs given that digital reproductions 

of the same in digital format were excluded from the private copying exception, making any 

feasible method of mining them practically illegal.337 

Though a function more of the narrow goals set for the reform by the European Commission 

rather than of any notable ambition in the execution thereof, the answer to the second research 

question is in the affirmative. Clear exceptions for TDM set in the statute covering copyright 

and – hopefully – all relevant neighbouring rights is an improvement in terms of legal 

certainty compared to the present state of patchy and in the long term somewhat unreliable 
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ECL exceptions and licences. This streamlining of rights clearance can also be expected to 

encourage innovation in the private sector, though aggressive private ordering of lawful 

access, including significant price hikes of licences, by rightholders such as publishers may 

work to the contrary as well.  

 

5.2 Future prospects 

In closing, a few thoughts on possible future developments are in order. The development of 

Finnish and European copyright law as it pertains to TDM, and machine learning and artificial 

intelligence more generally, is likely not to end here given the ever-increasing amounts of data 

and computing power available to institutions, companies and consumers. In this context, the 

frequent deployment of TDM techniques in very diverse applications, both commercial and 

non-commercial, seems nigh inevitable. 

In this respect, the oft-cited maxim of ‘the right to read is the right to mine’ could have some 

currency in shaping the law in the future.338 Given the disparities that could be brought about 

by differing approaches to protected and non-protected content in the fashion employed by 

the European Court of Justice in Ryanair, some prohibitions on restrictive contractual terms 

on the use of non-protected databases and other content could go some way in creating and 

maintaining a fertile environment for TDM as a whole.339 

By this token, broadening the privileges granted to TDM researchers could be a realistic option 

in the future, with some scholars already envisioning exempting TDM from the requirement 

of ‘lawful access’ so that a TDM operation violating publisher licences or other such 

arrangements would not fall outside the exception.340 More broadly, a general exception or 

 

338 Peter Murray-Rust, ‘The Right to Read Is the Right to Mine’ (Open Knowledge Foundation, 1 June 2012) 

<https://blog.okfn.org/2012/06/01/the-right-to-read-is-the-right-to-mine/> accessed 25 August 2020. See also 

Christophe Geiger, Giancarlo Frosio and Oleksandr Bulayenko, ‘The Exception for Text and Data Mining (TDM) in 

the Proposed Directive on Copyright in the Digital Single Market – Legal Aspects’ (2018) Centre for Intellectual 

Property Studies (CEIPI) Research Paper No 2018-02, 27, 32 <https://ssrn.com/abstract=3160586> accessed 25 

August 2020; Christophe Geiger, Giancarlo Frosio and Oleksandr Bulayenko, ‘Text and Data Mining: Articles 3 and 

4 of the Directive 2019/790/EU’ (2019) Centre for Intellectual Property Studies (CEIPI) Research Paper No 2019-

08, 30 <https://ssrn.com/abstract=3470653> accessed 25 August 2020; Eleonora Rosati, ‘Copyright as an 

Obstacle or an Enabler? A European Perspective on Text and Data Mining and Its Role in the Development of AI 

Creativity’ (2019) 27 Asia Pacific Law Review 198, 6, 18, 23 <https://ssrn.com/abstract=3452376> accessed 25 

August 2020. 

339 Case C-30/14 Ryanair Ltd v PR Aviation BV EU:C:2015:10, paras 44–45. 

340 Sean Flynn and others, ‘Implementing User Rights for Research in the Field of Artificial Intelligence: A Call for 

International Action’ (2020) 42 European Intellectual Property Review 393, 398. Cf Ted Shapiro and Sunniva 



 88 

‘opening clause’ that would set out general principles for acceptable use of protected works 

and other subject matter in the manner of the ‘fair use’ doctrine in the United States could be 

one solution for modernising European copyright law – not just in respect of TDM, though 

this field has been highlighted as a specific example where American researchers have been 

considered to have something of an unfair advantage over their European counterparts.341 

Given the fragmented history and nature of EU copyright law as well as the complexities and 

competing interests inherent in the EU legislative process, such a doctrinally ambitious rework 

and harmonisation of EU copyright law seems like a far-fetched prospect, though not 

completely impossible when one considers that the exact same development has to some 

extent taken place in respect of the concept of originality.342 None of this, nonetheless, has 

kept the European Commission from keeping off the table the ultimate long-term target that 

would perhaps do away with these and many other flaws in the current system – a single 

European copyright.343 
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