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Abstract Many EU member states have a well-established approach with regard to the use of copyright
protected works for the purpose of parody. As a consequence of the CJEU’s Deckmyn decision, in which the
Court held that parody is an autonomous concept of EU law and defined that concept, their approach may
need to change. This article looks at the criteria developed by various national courts to determine the
lawfulness of parodies prior to Deckmyn and at the role these criteria can play after Deckmyn. It will be
argued that even though the adaptation right is not explicitly harmonized by the InfoSoc Directive, a parody
will in principle constitute a reproduction within the meaning of that directive. In addition, it is submitted
that member states are not free to restrict the scope of the harmonized parody exception by imposing
requirements not found in the InfoSoc Directive. Consequently, there is very little margin of discretion left
for member states with regard to the legal treatment of parodies. Nevertheless, most of the ‘old’ criteria
can still play a role when determining the fair balance of rights and interests that, according to the CJEU,
needs to be maintained when applying the exception. When taking account of the essential characteristics
of a parody, as defined by the CJEU, and the fair balance in an overall assessment, the parody exception can
act as a flexible exception allowing a wide array of humorous and critical uses of copyright protected works.
Keywords: adaptation right, Deckmyn, fair balance, freie Benutzung, parody
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1 Introduction
A parody, ‘an imitation … with deliberate exaggeration for comic effect’,1 inherently risks running into
copyright trouble. Recognizing this, many jurisdictions have created room for parodic use. Some by
introducing an explicit exception, others by generously interpreting general concepts of copyright law in
favour of the parodist. In the European Union, most member states have a well-established approach to
parodies. Their approach may now need to change.
In September 2014 the Court of Justice of the European Union (CJEU) gave its judgement in the Deckmyn
case.2 The case concerned the interpretation of article 5(3)(k) of the InfoSoc Directive,3 which allows for the
introduction of an exception for ‘use for the purpose of caricature, parody or pastiche’ to the rights of
reproduction and of communication and making available to the public. The referring Belgian court
basically wanted to know how the concept of parody should be construed. The central question of this
article is how the member states’ approaches to parody are affected by the CJEU’s decision in Deckmyn. In
addition, I also take a closer look at the breathing room allowed to users for parodic uses of copyright
protected works after Deckmyn.
In order to make clear what kind of use is allowed it is instructive to look at how (some) member states
have traditionally dealt with parodies. This article therefore starts with an analysis of the criteria developed
in some of the member states to assess parodies (Section 2). It then briefly discusses the Deckmyn decision
(Section 3) and looks into the margin of discretion left to the member states to legislate on parodies
(Section 4). I conclude with a discussion of ‘parody after Deckmyn’ (Section 5).
2 Parody under national law
2.1 Scope of the comparison
Some member states have a long-standing tradition in dealing with parodies. This section is meant to
illustrate and compare the legal treatment of parodies in four of these member states. This comparison
serves a dual purpose: to explain what kinds of uses are traditionally allowed by these member states, and
to later be able to elucidate how to go forward with the Deckmyn decision in hand. The comparison
includes Belgium, France, Germany and the Netherlands. The aim is to elaborate on the criteria used to
assess parodies and to provide more insight into how the different criteria relate to each other. 4 For
instance, some of these criteria may be given more weight than others or, on the contrary, may have little
independent meaning. The different approaches will be juxtaposed, highlighting how courts in different
member states may have come to contrasting results under similar circumstances.
2.2 Legal treatment of parodies
France, Belgium and the Netherlands have an explicit exception for parody (and caricature and pastiche) in
their respective copyright laws. France has had one the longest, since 1957. Belgium and the Netherlands
1

Concise Oxford English Dictionary (2002).
Case C-201/13 Deckmyn and Vrijheidsfonds ECLI:EU:C:2014:2132.
3
Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of certain
aspects of copyright and related rights in the information society.
4
See also the study by Mendis & Kretschmer 2013, which looks at the treatment of parodies in the United Kingdom,
Canada, France, Australia, Germany, the USA and the Netherlands.
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introduced an exception more recently, in 1994 and 2004 respectively.5 Notably, all three exceptions differ
from the exception in the InfoSoc Directive in one important respect: they all include an additional
requirement. The French Code de la propriété intellectuelle requires that a parody be in accordance with
the ‘rules of the genre’ (lois du genre),6 the Belgian Wetboek van economisch recht requires that a parody
take account of ‘honest practices’ (eerlijke gebruiken),7 while the Dutch Auteurswet 1912 demands that
parodic use be ‘in accordance with what is regarded as reasonably accepted under rules of social custom’
(mits het gebruik in overeenstemming is met hetgeen naar de regels van het maatschappelijk verkeer
redelijkerwijs geoorloofd is).8 A separate question, which will be addressed in the Section 4.2, is to what
extent member states are allowed to impose such additional criteria. In this section I will focus on how
these national exceptions have so far been applied by local courts.
The German approach is different. The German Urheberrechtgesetz (UrhG) does not include a specific
exception for parodic use. Instead, parodies may be allowed if they constitute a ‘free use’ (freie Benutzung)
within the meaning of § 24 UrhG. Typically, free use exists if the original characteristics of the underlying
work fade away in the adaptation.9 This is an almost impossible standard for parodies to meet since a
parody will normally need to copy some original elements in order to recognized as a parody of the
underlying work.10 This has been acknowledged by the German Federal Supreme Court. Originally, the
Court held that a free use not only occurs when the earlier work fades away in the new work in the literal
sense, but also when the new work maintains a sufficient ‘inner distance’ (inneren Abstand) so that it can
be considered an independent work.11 This was for instance the case when the new work entered into a
discourse with the earlier work12 or – more broadly – when it expressed an ‘anti-thematic treatment’
(antithematischen Behandlung) directed at the ‘thematic environment’ (thematisches Umfeld) of the
work.13 In light of the Deckmyn decision, however, the Federal Supreme Court has considered it necessary
to adjust its approach to parody in a recent decision of 28 July 2016.14 This decision will be subject to closer
scrutiny in Sections 5.2 and 5.3.
An extensive look into (mainly lower) case law shows that national courts have used a variety of different
criteria to determine the lawfulness of parodies. It should be noted that national courts in the member
states that have a specific exception do not always seem to make a clear distinction between criteria that
should be met for something to be considered a parody (or caricature or pastiche) for the purposes of the
exception, and criteria that derive from the laws of the genre, honest practices or social custom.15 The
overview below shows a few common denominators (i-iii), some criteria that although not explicit, do seem
to play a role in all four countries (iv and viii) and some that are not uniformly applied (v-vii).
5

The supreme courts of both Belgium and the Netherlands accepted parodic use prior to the introduction of any
exception under certain conditions, much like still is the case in Germany. See Supreme Court of Belgium, 5 April 2001,
A&M 2001, 400 (L’Avenir Vert; applying the law as it stood before the introduction of the exception) and Supreme
Court of the Netherlands, 13 April 1984, NJ 1984, 524 (Suske en Wiske).
6
Article L. 122-5 section 4.
7
Article XI.190 section 10.
8
Article 18b.
9
E.g. Federal Supreme Court, 11 March 1993, Case No. I ZR 263/91, GRUR 1994, 206, 208 – Alcolix.
10
Schack 2015, para 279 and Schulze 2015, § 24, para 25.
11
Alcolix (supra, n 9), GRUR 1994, 208.
12
Ibid.
13
Federal Supreme Court, 20 March 2003, Case No. I ZR 117/00, GRUR 2003, 956, 958 – Gies-Adler.
14
Federal Supreme Court, 28 July 2016, Case No. I ZR 9/15, GRUR 2016, 1157 – Auf fett getrimmt.
15
De Zwaan 2014, p. 195 with regard to the application of the exception by Dutch courts.
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(i) A humorous intention
First, a parody must be humorous, or at least the intention should be to create a humorous effect. In
Germany the Federal Supreme Court has characterized a parody as an imitation in which the imitated
characteristics of the work are put in comical or satirical perspective.16 But given the fact that in Germany
the lawfulness of parodies is assessed under the open standard of ‘free use’ the comical effect need hardly
be decisive. The humour criterion features more prominently in the countries with an explicit exception.
But although the absence of humour does occasionally play a role in the demise of a parody, that absence
is hardly ever the only reason why the parody exception does not apply, most often not even the decisive
one.17 In fact, some courts have acknowledged that humour is subjective and have not attached too much
weight to the consideration whether a parody is funny. A Belgian court, for instance, asserted that a
pornographic adaptation of a popular comic ‘might display a humorous character to a certain group of
“readers”’, although it disapplied the exception on other grounds.18 A French court recognized that the
review by the court must be limited to the genre and the intention of the defendant, ‘irrespective of the
result, which is embodied in the manifestation of laughter or smiles, both of which are subject to the talent
of the artist and diverse sensitivities of the public, two parameters beyond the grasp of the court’.19 The
focus of enquiry (almost) always lies on the intention of the parodist.20 Sometimes, however, the absence
16

E.g. Federal Supreme Court, 26 March 1971, Case No. I ZR 77/69, GRUR 1971, 588, 589 – Disney-Parodie.
rd
E.g. Court of First Instance of Paris, 3 Chamber, 7 October 1992, « Les Feuilles Mortes », RIDA 1993-1 (no. 155),
st
222, overturned by Court of Appeal of Paris, 1 Chamber, 11 May 1993, « Les Feuilles Mortes », RIDA 1993-3 (no. 157),
340 (concerning an adaptation of the text of the song Les Feuilles Mortes to commemorate the passing away of Yves
th
Montand, the song’s most famous performer); Court of Appeal of Versailles, 14 Chamber, 6 November 1998, « Sté
Marc Dorcel c. Sté Edgar Rice Burroughs et Sté Mascotte Film AG », RIDA 1999-3 (no. 181), 314 (a pornographic
adaptation of Tarzan lacked ‘la vertu humoristique, de dérision ou de polémique’); Court of First Instance of Paris, 11
June 2004, « Moulinsart et Fanny R. c. Eric J. », Propr. intell. 2005, 55 (pornographic adaptations of Tintin and
adaptations showing Tintin using what appear to be drugs were not allowed, being ‘dénaturations’ without humour or
derision); Court of First Instance of Breda, 24 June 2005, IER 2005, 80 (Gouden Gids; imitation of a commercial for the
Dutch Yellow pages had a competitive instead of humorous intention).
18
th
Court of Appeal of Antwerp, 8 Chamber, 11 October 2000, A&M 2001, 357 (Pommeke) p. 358. By contrast, cf. Sté
Marc Dorcel c. Sté Edgar Rice Burroughs et Sté Mascotte Film AG and Moulinsart et Fanny R. c. Eric J. (both supra, n
17).
19
rd
Court of First Instance of Paris, 3 Chamber, 14 May 1992, « Michel SARDOU et autres c. André LAMY et autres »
RIDA 1992-4 (no. 154), 174, 178 (‘le contrôle du Tribunal doit se limiter au genre, et à l’intention qu’André Lamy
revendique, abstraction faite du résultat obtenu, concrétisé par la manifestation du rire ou sourire, lesquels sont
fonction à la fois du talent de l’artiste et des sensibilités diverses des publics, deux paramètres échappant au pouvoir
d’appréciation du Tribunal’).
20
st
Court of Appeal of Paris, 1 Chamber, 15 October 1985, « Douces Transes », RIDA 1986-3 (no. 129), 152, 154 (‘avoir
pour objet de provoquer le rire’), confirmed by Supreme Court of France, 1 Chamber, 12 January 1988, « Douces
Transes », RIDA 1988-3 (no. 137), 98 (although the French Supreme Court did not explicitly consider the requirement
th
that a parody be humorous); Court of Appeal of Paris, 4 Chamber, 27 November 1990, « Jacobs Suchard France c.
rd
Antenne 2 », D. 1991, inf. rap. p. 35 (‘la recherce de l’effet comique’); Court of First Instance of Paris, 3 Chamber, 29
November 2000, « BMG Music Pub et autres c. Lancelot Films », RIDA 2001-3 (no. 189), 377, 379 (‘il n’apparaît
rd
nullement destiné à ridiculiser l’œuvre première mais à faire sourire le spectateur’); Court of First Instance of Paris, 3
Chamber, 13 February 2001, « SNC Prisma Presse et FEMME c. Charles V. » available at <
http://www.legalis.net/spip.php?page=jurisprudence-decision&id_article=77> accessed 19 June 2016 (‘La parodie
th
suppose l’intention d’amuser sans nuire.’); Court of Appeal of Paris, 4 Chamber, 1 February 2006, « On a tout
nd
essayé », RIDA 2006-4 (no. 210), 376, 377 (‘le but de faire rire’), 377; Court of Appeal of Paris, 2 Chamber, 18
February 2011, « SAS Arconsil c. Moulinsart et Fanny R. » available at < http://actu.dallozetudiant.fr/fileadmin/actualites/pdfs/FEVRIER_2012/CA18f_vr2011.pdf> accessed 19 June 2016 (‘Avec le dessein de
faire rire’); Court of Appeal of Liège of 6 October 1997, quoted by Supreme Court of Belgium, L’Avenir Vert (supra, n 5;
‘visaient un effet humoristique ou ironique’), Court of First Instance of Ghent, 13 May 2013, A&M 2013, 352
17

4

of a primarily humorous intention does not stand in the way of application of the exception so long as the
result is humorous. For example, the Court of Appeal of Versailles allowed the parodic use of Philip Morris’
tobacco commercials by, among others, the French Ministry of Health for an anti-smoking campaign, since
it considered the parody did contain a sufficiently humorous element, even though there was no humorous
underlying intention (intention de fond).21
(ii) No intention to compete with the original or profit from its notoriety
Regardless of whether an alleged parody can be considered funny, a humorous intention is often denied in
cases in which the parody enters into competition with the original or free rides on the notoriety of the
original work. This evinces a second criterion: the (main) purpose of a parody should not be to compete
with the original or aim to profit from its notoriety. Thus, the Court of Appeal of Paris refused to apply the
parody exception to the caricatural use of a character created by a competitor for a commercial to obtain a
competitive advantage.22 Similarly, a Dutch court considered that a parody is characterized by the absence
of a competitive motivation.23 In Belgium there is a steady line of cases rejecting the application of the
exception in cases in which comic book characters or covers were considered to have been used to attract
attention.24 One court went as far as explicitly specifying that a commercial purpose may not be the only or
the main goal of the parody.25 Meanwhile, in Germany, the Court of Appeal of Frankfurt am Main
considered that the comical use of the work of René Magritte on condom packaging, showing characters
from the painting ‘La Reconnaissance Infinie’ clouded in a condom, was solely intended to create interest

(Wittevrongel en csrten/Aspeslag en Cocquit), 354 (‘Hoewel humor verbonden is met persoonlijke smaak, kan …
afgeleid worden dat de maker gepoogd heeft zijn of haar boodschap op een humoristische manier te brengen. … blijkt
de bedoeling om ironie over te brengen’); Court of First Instance of Amsterdam, 3 April 2003, KG 2003, 108 (Rowling
et al./Uitgeverij Biblos), para 7 (‘Er moet sprake zijn van een humoristische … bedoeling’); Gouden Gids (supra, n 17),
para 3.22 (‘humoristische bedoelingen’); Court of First Instance of Amsterdam, 22 December 2009, IER 2010, 23
(Mercis en Bruna/Punt.nl), para 4.3 (‘De bedoeling van die afbeeldingen is het opwekken van de lachlust’); Court of
Appeal of Amsterdam, 13 September 2011, IER 2012, 15 (Mercis en Bruna/Punt.nl), para 4.13 (‘de kennelijk
humoristische en ironiserende bedoeling’).
21
st
Court of Appeal of Versailles, 1 Chamber, 17 March 1994, « Agent Judiciaire du Trésor et autres c. Sté Philip
Morris », RIDA 1995-2 (no. 164), 350, 352.
22
Jacobs Suchard France c. Antenne 2 (supra, n 20). See also SNC Prisma Presse et FEMME c. Charles V. (supra, n 20;
reproduction of pictures from and part of the website of the magazine FEMME with the addition of humorous
st
captions in order to promote the operating system LINUX was not allowed) and Court of First Instance of Paris, 1
Chamber, 30 April 1997, « Pagnol c. Sté Vog », not published (recreation of movie stills to show off products of fashion
not allowed).
23
Gouden Gids (supra, n 17). Cf. also Court of First Instance of Haarlem, 26 June 2001, KG 2001, 207 (imitation of a
commercial was considered unfair competition).
24
th
Court of First Instance of Brussels, 14 Chamber, 8 October 1996, A&M 1997, 71 (HUMO; use of adapted Tintin
th
covers by the publication HUMO not allowed); Court of First Instance of Brussels, 14 Chamber, 29 June 1999, A&M
1999, 435 (Michel Vaillant; use of the name Michel Vaillant in radio commercials for a go-karting operator not
allowed); Court of First Instance of Antwerp, 12 May 2005, A&M 2005, 304 (Mercis en Bruna/Code; use of the
character Miffy (Nijntje) on the front page of the publication Deng not allowed), appeal rejected by Court of Appeal of
th
Antwerp, 2 May 2006, Mediaforum 20006, 201 (Mercis en Bruna/Code); Court of Appeal of Ghent, 7 Chamber, 2
January 2011, A&M 2011, 327 (De Bevere-Blanckaert en Lucky Comics/Dedecker e.a.; use of Lucky Luke to promote a
political party not allowed). By contrast, the Court of Appeal of Hamburg allowed a parodic depiction of the Smurfs on
the front of the one-time publication ‘hui’, which was intended as a parody of the adult male magazine ‘Lui’ (Court of
Appeal of Hamburg, 17 November 1988, ZUM 1989, 305).
25
De Bevere-Blanckaert en Lucky Comics/Dedecker e.a. (supra, n 24).
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for the product and consequently did not contain any anti-thematic treatment of the work itself.26 These
cases are characterized by the use of a parody for the purpose of advertising or commercializing something
else. Commercialising a parody in and by itself, however, does not necessarily always stand in the way of
application of the exception. For instance, a parodic novelisation of the Tintin universe was allowed even if
commercialized.27
(iii) No risk of confusion
A third criterion that is more or less universal is the requirement to avoid a risk of confusion with the
original. That is, it should be clear to the public that they are being confronted with a parody instead of a
work by the original author. In a 1988 decision the French Supreme Court confirmed a decision by the Court
of Appeal of Paris that the song Douces transes was a lawful parody of the song Douce France, even though
only the lyrics had been changed and not the musical composition. The Court held that ‘to reproduce the
original music so that the parodied work is immediately identified while the travestying of merely the lyrics
is sufficient to create a travesty of the work as a whole and prevent any confusion’ was allowed.28 Likewise,
Belgian and Dutch courts have explicitly recognized that a parody must not create confusion.29 In Germany
avoidance of confusion seems only an indirect consideration. There, it is asserted in legal scholarship that
an author in principle cannot object to a successful parody on grounds that his personality rights are
infringed because the public will not ascribe that parody to him when the parody constitutes an antithematic treatment of the original work.30

26

Court of Appeal of Frankfurt am Main, 25 April 1995, ZUM 1996, 97, 99. See also District Court of Berlin, 13
December 1972, GRUR 1974, 231, 232 (song text used ‘um sich die Eigenart und Berühmtheit des Refrains für seine
Ziele zunutze zu machen’).
27
SAS Arconsil c. Moulinsart et Fanny R. (supra, n 20). See also BMG Music Pub et autres c. Lancelot Films (supra, n 20;
allowing parodic use of song in a movie) and Court of First Instance of The Hague, 4 May 2011, IER 2011/39
(Plesner/Louis Vuitton; parodic use of the image of a Louis Vuitton bag can not be prevented by enforcing design
rights, taking into consideration the circumstance that the use was not purely commercial). Cf. also Court of Appeal of
th
Paris, 4 Chamber, 9 September 1998 (discussed by Mendis & Kretschmer 2013, 19), allowing a parody of a character
used to advertise cleaning products, intended for sale on t-shirts. The court allowed the parody even though, in the
opinion of the court, the use profited from the notoriety of the character. There obviously is a grey area between
commercialization of the parody and use of a parody to commercialize something else. A court will need to determine
which is the dominant use. Understood this way, the use of a t-shirt as a vehicle to sell the parody was probably rightly
allowed.
28
Douces Transes (supra, n 20; ‘reproduire la musique originale de sorte que l’œuvre parodiée est immédiatement
identifiée tandis que le travestissement des seules paroles suffit à réaliser celui de cette œuvre prise dans son
st
ensemble et à empêcher toute confusion’). See further Supreme Court of France, 1 Chamber, 27 March 1990, Bull.
Civ. I, no. 75 (an infringement of the author’s moral rights cannot be justified by invoking the parody exception in case
of a risk of confusion), as well as Court of First Instance of Paris in Les Feuilles Mortes (supra, n 17 and accompanying
text); Moulinsart et Fanny R. c. Eric J. (supra, n 17; use of Tintin characters on, among other things, postcards not
allowed because of a risk of confusion) and SNC Prisma Presse et FEMME c. Charles V. (supra, n 20 and 22; see also
infra, n 37).
29
See in particular Pommeke (supra, n 18; a pornographic adaptation of the comic book series ‘Jommeke’ was not
allowed although there was no risk of confusion); Court of Appeal of Antwerp in Mercis en Bruna/Code (supra, n. 24
and accompanying text; use of the Miffy character created confusion in the mind of the public; one reason why it
wasn’t allowed); Gouden Gids (supra, n 17 and n 23 accompanying text; parody of Yellow Pages commercial created
confusion) and the Courts of First Instance and Appeal of Amsterdam in Mercis en Bruna/Punt.nl (supra, n 20; parodic
use of Miffy character created no confusion and was allowed).
30
Haedicke 2015, p. 666, with further references. On the situation ‘post-Deckmyn’, see infra, n 156 and accompanying
text.
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(iv) No intention to harm
A fourth criterion, which has been recognized so far only with so many words in France and Belgium, is the
absence of the intention to harm the work or its creator. While a parody should be able to poke fun at the
original, it should not be degrading or insulting.31 In Douces transes the Supreme Court ruled that a parody
or caricature like the one at issue should be allowed if, in addition to it avoiding confusion, it did not mock
with insolence in a dishonest way he who was imitated.32 As with the first criterion, the emphasis is placed
on the intention of the parodist.33
(v) Originality
Belgian courts have in addition insisted that a parody should itself be an original work protected by
copyright.34 In Germany, because of the nature of free use, a parody was only allowed if it constituted an
independent original creation. In the wake of the Deckmyn decision, however, the Federal Supreme Court
has deemed it necessary to relinquish this requirement.35 Both in France and in the Netherlands courts
have refused to recognize creations that were not sufficiently different from the original as parodies, but
they have not gone so far as to require that the parody itself be an independent original work.36 In fact,
usually a parody that could be deemed not sufficiently different will already fail the requirement to avoid
confusion.37 A parody should keep ‘sufficient distance from the original so that the parody is not to be

31

This is also a potential consideration in the Netherlands. See infra, n 58.
Supreme Court of France, « Douces Transes », p. 99 (supra, n 20; ‘se moquer le cas échéant avec insolence des
travers de celui qui est imité’)
33
BMG Music Pub et autres c. Lancelot Films, p. 379 (supra, n 20; ‘l’adaptation litigieuse … ne traduit aucune intention
de nuire ni de détourner le public de l’œuvre première’); On a tout essayé, p. 377 (supra, n 20; ‘il n’est pas démontré
… que [la parodie] ait été realise dans l’intention de nuire’); Agent Judiciaire du Trésor et autres c. Sté Philip Morris, p.
352 (supra, n 21; ‘il n’est pas possible de voir une quelconque intention de nuire’); De Bevere-Blanckaert en Lucky
Comics/Dedecker e.a. (supra, n 24), p. 329 (‘de parodie mag niet gecrëeerd zijn met de loutere of hoofdzakelijke
intentie of het opzet om het originele werk te schaden’) and Court of First Instance of Brussels, 19 March 1999, A&M
1999, 373 (KBVM et al./LS Music en Deloyelle), p. 374 (‘er zijn geen elementen waaruit zou blijken dat er een
bedoeling was om schade te berokkenen aan de auteurs’).
34
See Pommeke (supra, n 18 and accompanying text), Mercis en Bruna/Code and Michel Vaillant (both supra, n 24).
35
Auf fett getrimmt (supra, n 14). See further Sections 5.2 and 5.3, below.
36
The artistic appropriation of three fashion photographs by painter Peter Klasen could not be a parody according to
st
Court of Appeal of Paris, 1 Chamber, « Malka c. Klasen », available at < http://artdroit.org/wpcontent/uploads/2013/11/CA-Paris-18-sept.-2013.pdf> accessed 19 June 2016. Klasen had taken part of the photos
and incorporated them in paintings, merely changing the color. The Court: ‘[L]es utilisations litigieuses ne suffisent pas
à caractériser l'existence d'une démarche artistique relevant de la parodie alors que Peter KLASEN a en fait conservé
les représentations du visage du mannequin dans une pose inchangée, sans la priver de leur impact attirant voulu par
son auteur, les confrontant seulement à d'autres représentations décalées, généralement d'objets, permettant de
st
s'interroger sur la pertinence de l'attraction induite par l'œuvre première’. See also Supreme Court of France, 1
Chamber, 3 June 1997, Bulletin 1997 I, no. 184, p. 123 (the Court of Appeal did not violate the law by not applying the
parody exception since there was no modification or distortion of the original); Court of First Instance of Maastricht,
18 September 2006, ECLI:NL:RBMAA:2006:AY8784 (St. Nicholas Music/Get Nosed et al.; use of ‘Rudolph the red-nosed
reindeer’ on a liquor bottle not allowed); Court of First Instance of Northern-Netherlands, 18 November 2014,
ECLI:NL:RBNNE:2014:6095 (use of a cartoon in the background of a satirical YouTube video not allowed). Note that the
unaltered use of a musical composition with altered lyrics has been allowed by Supreme Court of France, « Douces
Transes » (supra, n 20 and accompanying text). This is explicitly prohibited in Germany by §24(2) UrhG.
37
Cf. Moulinsart et Fanny R. c. Eric J. (supra, n 17 and 28) and SNC Prisma Presse et FEMME c. Charles V. (supra, n 20
and 22 ; ‘ce risque [de confusion] existe puisque le site incriminé reproduit intégralement et sans modification
l’architecture et les codes informatiques du site des demanderesses, les photos, textes et présentations du journal
32
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regarded as a simple copy’.38 Sometimes, however, unaltered use is allowed as a parody if it takes place in a
sufficiently different context. For instance, the Court of First Instance of Amsterdam allowed the use by
Greenpeace of a (copyright protected) government logo to promote green and safe energy, which was
originally intended for use in campaigns about the importance of being prepared in case of disasters.39
(vi) Use no more than necessary
A second criterion exclusively applied in Belgium is that a parody should only borrow such elements as are
necessary to create a parody of the original work.40 This criterion has in the past also been used in the
Netherlands and in Germany,41 but seems to have lost its lustre. Dutch courts have not made any reference
to this requirement after the introduction of the exception in 2004. In Germany the Federal Supreme Court
allowed as free use the use of a video segment taken from the German game show ‘Der Preis ist heiß’ in
another television programme in order to make fun of it.42 By contrast, the Court of Appeal had denied a
claim of free use because it would have sufficed to imitate the parodied show, instead of copying directly.43
This requirement and the originality requirement are essentially two sides of the same coin: a parody

“FEMME” allant même jusqu'à indiquer le nom des journalistes sans aucun travestissement ou modification ainsi que
la page de garde’).
38
Court of Appeal of Amsterdam in Mercis en Bruna/Punt.nl (supra, n 20), para 4.13.
39
Court of First Instance of Amsterdam, 22 December 2006, AMI 2007, 62 (Staat der Nederlanden/Greenpeace). See
also Plesner/Louis Vuitton (supra, n 27) and Federal Supreme Court, 13 April 2000, Case No. I ZR 282/97, GRUR 2000,
703 – Mattscheibe (see infra, n 42 and accompanying text). In a Dutch Case about a set of Miffy parodies the Court of
First Instance considered that two of the alleged parodies kept ‘insufficient distance from the word and figurative
marks’ and did not constitute a lawful parody, granting an injunction, albeit on trademark grounds (see Mercis en
Bruna/Punt.nl; supra, n 20, para 4.9). This decision was overturned by Court of Appeal of Amsterdam (Mercis en
Bruna/Punt.nl; supra, n 20), which rejected both the copyright and trademark claims brought. The Court took into
account that the additions of text and another pictorial elements created sufficient distance to the original (para 4.13).
See further about this case Sections 2.2 (viii) and 5.2.
40
See Wittevrongel en csrten/Aspeslag en Cocquit (supra, n 20 and infra, n 57); Court of First Instance of Antwerp in
Mercis en Bruna/Code (supra, n 24) and De Bevere-Blanckaert en Lucky Comics/Dedecker e.a. (supra, n 24). This
requirement is also tied to the criterion that there be no risk of confusion. See Court of Appeal in Mercis en
Bruna/Code (supra, n 24), p. 202 (‘[de parodie] mag enkel de uiterlijke en strikt noodzakelijke elementen aan het werk
ontlenen zodat er geen verwarring mogelijk is met het geparodieerde werk’). See in a case in which the law from
before 1994 was applicable L’Avenir Vert (supra, n 5; ‘la loi … n’interdit pas, dans la mesure nécessaire pour atteindre
l’effet recherché …, la [parodie]’).
41
Supreme Court of the Netherlands, 13 April 1984, NJ 1984, 524 (Suske en Wiske). In Germany this requirement was
believed to follow from Disney-Parodie (supra, n 16). See for instance and Court of Appeal of Munich, 4 July 1991,
ZUM 1992, 252, 255 (refusing to see several alleged parodies of Asterix and Obelix as free use since more elements
than necessary had been used); Court of Appeal of Munich, 26 September 1991, ZUM 1992, 202 (an alleged parody of
a song was not allowed since it borrowed more identical elements from the original than necessary) and Local Court
of Hamburg, 8 October 191, ZUM 1993, 549, 551 (a parody of Donald Duck as Rambo was allowed, since no more
elements than necessary were borrowed).
42
Mattscheibe (supra, n 39). The parody introduced only very minor alterations to the footage taken. In the opening
sequence the indication ‘commercial transmission’ (Werbesendung) was covered by the words ‘idiot transmission’
(Idioten-Sendung). Otherwise the segment was shown without alterations. Nevertheless, there was free use since the
segment shown was followed with a satirical sequence, mocking the original show. It should be noted that in German
doctrine the decision by the Supreme Court is not necessarily seen as a change of course and that the requirement
that the use be necessary was never formulated by the Court in the first place. See Arz 2013, p. 358, including further
references. See also German Federal Supreme Court 20 December 2007, Case No. I ZR 42/05, GRUR 2008, 693 – TV
Total, in which borrowing by one television show from another was not allowed, since the later show intended to
show the earlier segment only for its own humorous qualities, without adding anything of its own.
43
Court of Appeal of Munich, 23 October 1997, ZUM-RD 1998, 124.
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should not be a mere copy of the original but add sufficient own elements. This raises the question to what
extent a parody has to differ from the original. This question will be further addressed in Section 5.
(vii) Target the original work
A point of much debate with regard to the lawfulness of parodies is whether a parody should target its
humour or criticism at the original work or pursue its humorous effect by creating a contrast with the
original (a ‘target’ parody), or whether a parody may also serve another purpose (a ‘weapon’ parody).44
Belgian courts have been most explicit on the matter: the parody should intend to criticize the original or at
least pursue its humorous effect by creating a contrast with it. Thus, the use by a political party of Lucky
Luke and the Daltons, showing its party leader as the former and some of its adversaries as the latter, was
not allowed by the Court of Appeal of Ghent.45 Dutch and French courts appear more flexible. Although in
one Dutch case the courts did indicate that a parody should make the original work the object of laughter
or at least change the tenor of that work,46 in Staat der Nederlanden/Greenpeace the Court of First Instance
of Amsterdam allowed the use of a Government logo for a purpose other than directly criticizing the
government, let alone the work itself.47 Similarly, although some French courts have emphasized the need
to mock or create contrast with the original work to provoke laughter,48 other courts have allowed parodies
were the original work was used for a different purpose. Notably, the Court of Appeal of Paris allowed the
use of the text of the song ‘Les Feuilles Mortes’ by Jacques Prévert to pay homage to Yves Montand after
his passing away.49
Germany is a special case because of its lack of a specific exception. As was explained above in the
introduction to Subsection 2.2, German courts have created room for parodies under the header of ‘free
use’. Normally, free use occurs if the characteristics of the earlier work ‘fade away’ in the new work.
Moreover, a free use is also such use that takes a sufficient inner distance from the earlier work. Parody is
one instance in which such inner distance can be achieved. Traditionally, that is until the recent decision in
Auf fett getrimmt,50 this distance was characterized by an anti-thematic treatment of the original, that is by
subverting the meaning of the original.51 However, sufficient inner distance could not only be achieved
44

See, with regard to American fair use, for instance the discussion between Posner 1992 and Merges 1993.
De Bevere-Blanckaert en Lucky Comics/Dedecker e.a. (supra, n 24), p. 329. See also Pommeke (supra, n 18 and
accompanying text); HUMO (supra, n 24); Michel Vaillant (supra, n 24); the Courts of First Instance and Appeal in
Mercis en Bruna/Code (supra, n 24) and KBVM et al./LS Music en Deloyelle (supra, n 33; a parody of a song was
allowed since it did not only mock outside events but also made a humorous and original version of the earlier text).
Alternatively, the parodic use for a political purpose was allowed in Wittevrongel en csrten/Aspeslag en Cocquit
(supra, n 20 and n 57), since it also directed its criticism at the views of the photographer. See also L’Avenir Vert
(supra, n 5), confirming a decision by the Court of Appeal of Liège which had held that the satirical publication L’Avenir
Vert (The Green Future), imitating the newspaper Vers l’Avenir (Towards the Future) was allowed since it intended to
criticise the original publication and also met the other criteria for a lawful parody. See the critical case comment by
Michaux in A&M 2001, 400, who questions whether Vers l’Avenir was indeed the target of the satire.
46
Court of First Instance of Amsterdam (para 4.3) and Court of Appeal of Amsterdam (para 4.8) in Mercis en
Bruna/Punt.nl (both supra, n 20).
47
Staat der Nederlanden/Greenpeace (supra, n 39 and accompanying text).
48
Court of First Instance of Paris, « Les Feuilles Mortes » (supra, n 17). Cf. also SAS Arconsil c. Moulinsart et Fanny R.
(supra, n 20).
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Court of Appeal of Paris, « Les Feuilles Mortes » (supra, n 17 and accompanying text). Cf. also BMG Music Pub et
autres c. Lancelot Films (supra, n 20).
50
Supra, n 14 and accompanying text.
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Federal Supreme Court, 15 November 1957, Case No. I ZR 83/56, GRUR 1958, 354, 356 and Disney-Parodie (supra, n
16), GRUR 1971, 589.
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through this form of parody. A parody did not necessarily need to aim at the original work; it could also
target the thematic environment of the work. In the Gies-Adler case the Federal Supreme Court allowed as
free use an adaptation of the eagle that adorned the general assembly hall of the German parliament in
Bonn. In the parody, the eagle, which was known as a symbol of the parliament, could be seen as a ‘greedy,
vicious bird of prey’. The Court pointed out that it did not matter that the parody did not target the work
itself, but its thematic environment.52
Beyond parody, a sufficient inner distance may be achieved even when the use enters into artistic discourse
with the earlier work or otherwise keeps a sufficient inner distance. Decisive is whether through own
individual creative efforts a new work has been created.53 For instance, in the Asterix parodies-case the
Federal Supreme Court allowed a drawing of the late Bavarian prime-minister Franz Josef Strauß that also
depicted Asterix and Obelix.54 The drawing showed the prime-minister, who had collapsed while hunting
and had shortly thereafter passed away, hovering over both of the beloved Gauls as the patron saint of
hunters. While it did not see a parody in the drawing, the Court did consider it a caricature of Strauß,
whose main subject was Strauß’ role in Bavarian politics. The multifaceted character of the caricature, also
alluding to Strauß’ passion for hunting and the way he died, meant the caricature kept a sufficient inner
distance and could be considered an independent work.55 By contrast, a cartoon showing Asterix and Obelix
as members of a motor cycle gang was not allowed, since it was no parody nor did it constitute an
independent artistic interaction with the original characters.56 This illustrates the general nature of the ‘free
use’ doctrine, which is not limited to parody, and its character as a general limitation of copyright.
(viii) Respect for moral rights
The requirement of respect for moral rights, in particular the right to integrity, is in principle a distinct
issue, separate from the other criteria. However, courts are reluctant to forbid a parody on the basis of
moral rights infringement alone.57 The Court of Appeal of Amsterdam has gone so far as holding that an
author cannot rely on his right to integrity against a defendant who has successfully invoked the parody
exception.58 Although the court did leave some room for the possibility that in some instances the rules of
social custom are violated on the basis that a parody injures the reputation of the author, it appears to
have left parodists a lot of freedom.59 In the case at issue it allowed parodies in which the character Miffy,
52

Gies-Adler (supra, n 13), paras 26-7.
Federal Supreme Court, 11 March 1993, Case No. I ZR 264/91, GRUR 1994, 191 – Asterix-Persiflagen; Alcolix (supra,
n 9).
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Asterix-Persiflagen (supra, n 53), GRUR 1994, 204-5.
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The Court does seem to indicate the caricature creates a contrast with Asterix and Obelix (‘Zugleich werden die
Comic-Gestalten selbst in einem anderen Licht gezeigt.’; Asterix-Persiflagen (supra, n 53), GRUR 1994, 204-5). Both
this decision and the one in the Gies-Adler (supra, n 13) case have been criticised for expanding the scope of free use
beyond use that targets the original work itself (Arz 2013, pp. 367-8).
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Asterix-Persiflagen (supra, n 53), GRUR 1994, 192-3.
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Cf. for instance, On a tout essayé (supra, n 20; allowing the use in a television show of a photograph in which the
head of the subject had been replaced by one of another person for comic effect); Wittevrongel en csrten/Aspeslag en
Cocquit, in particular para 16 (supra, n 20; allowing the parodic use of a photograph to mock the political views of the
politician depicted as well as those of the photographer)
58
Court of Appeal of Amsterdam (Mercis en Bruna/Punt.nl; supra, n 20), para 4.16, confirming (in part) Court of First
Instance of Amsterdam (Mercis en Bruna/Punt.nl; supra, n 20), para 4.5 which had held the same. Personality interests
are therefore taken into account in the application of the exception itself.
59
The Court of Appeal did note that some parodies referred to in some of the briefs in the case (but not at issue) did
appear to violate the rules of social custom.
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aimed at (very) young children, can be seen using various kinds of drugs and one in which Miffy flies
towards a skyscraper titled ‘nijn-eleven’, a word play on 9/11 and ‘Nijntje’, Miffy’s Dutch name.60
Similarly, in Germany, the Federal Supreme Court has indicated that the question as to the infringement of
moral rights is not separate from the question whether there is a free use.61 Moral rights considerations are
thus made part of the assessment of the applicability of the parody exception. In general, the requirements
that there should be no risk of confusion or an intention to harm can probably be considered to largely
cover moral rights concerns.62 Ultimately, a balancing should take place between the right of the parodist
to make a humorous adaptation and that of the author not to have to condone injurious or distorting
adaptations of his work.63 Were an author allowed to invoke moral rights outside the purview of the parody
exception, then this would frustrate the purpose of the exception: to allow certain humorous distortions of
an author’s work. The author will have to tolerate such distortions to some extent.
As a result, a parody will rarely fall foul of moral rights alone. For instance, in contrast to the decision of the
Court of Appeal of Amsterdam the Court of First Instance and Court of Appeal of Antwerp rejected a parody
of a cocaine using Miffy. The latter two courts considered that the author’s moral rights had been violated,
but only after considering that – and in the context of the fact that – the parody exception did not apply
because it did not satisfy other conditions.64
2.3 Synopsis
To summarize, courts in Belgium, France, Germany and the Netherlands have used a variety of criteria to
determine the lawfulness of parodies. In general, a parody should at least have a humorous intention and
avoid confusion with the work on which it is based. Usually a parody will not be allowed if it aims to
compete with or free-ride on the work, or if the parodist intends to harm the work or its author. Belgian
courts have also required that a parody be original (a criterion traditionally also intrinsic to German free
use) and not use more than necessary to create its parodic effect. These criteria are reflected in the general
position that a parody must be sufficiently different from the original. Moreover, except in Belgium, it has
generally not explicitly nor consistently been required for a parody to explicitly target the original work.
Finally, there seems very little room for authors to complain on moral rights grounds against a parody that
is otherwise deemed lawful, i.e. meets the other criteria.
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One of these parodies, along with the original on which it is based, is copied in Section 5.2.
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accompanying text.
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Cf. Lucas et al. 2013, para 448.
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Court of First Instance of Antwerp in Mercis en Bruna/Code (supra, n 24), p. 305 (‘Vermits het geen parodie betreft
… is het moreel recht van de tweede eisende partij zeker ook geschonden’), confirmed by Court of Appeal of Antwerp
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Notably, in Belgium, the several criteria identified by the Belgian courts are strictly applied, separately and
cumulatively. Consequently, the parody exception in Belgium has traditionally had a very narrow scope. In
France, Germany and the Netherlands courts seem to take a somewhat more flexible, ad hoc approach to
the determination of the lawfulness of a parody. This is the case in particular with regard to the questions
what amount of the original work may be copied in the parody and whether weapon parodies are allowed.
Where Belgian courts have ‘operationalized’ this assessment by developing two criteria (v & vi), the
determination whether a parody keeps a sufficient distance to the original or is a mere copy is made on a
case-by-case basis in the other countries. Thus, in certain instances even unaltered use was considered
lawful. At the same time, there is some correlation between the various criteria. For instance, a humorous
intention (or the anti-thematic treatment) may found to be absent when the main intention is to free ride
on the work or (in Belgium and France) to harm the work or its author.
3 The CJEU in Deckmyn
With the adoption of the InfoSoc Directive came a ‘European’ parody exception.65 This exception was at the
centre of the Deckmyn case. Deckmyn concerned a calendar that was handed out by Johan Deckmyn at a
New Year’s reception held by the Belgian city of Ghent. The front of the calendar featured a drawing
depicting the mayor of Ghent throwing coins at people wearing veils and people of colour. The drawing
resembled the front cover of a particular Suske & Wiske comic book, a popular series of comic books in
Belgium and the Netherlands by Willy Vandersteen. The heirs of Vandersteen as well as two companies
holding the rights to the comics brought an action for copyright infringement before the Court of First
Instance in Brussels. After losing in first instance, Deckmyn, who claims inter alia that the drawing is a
lawful parody, appealed to the Court of Appeal of Brussels, which decided to stay proceedings and refer
questions to the CJEU for a preliminary ruling.
The referring court essentially asked, first, if ‘parody’ is an autonomous concept of EU law and, second, if
so, what conditions a parody must fulfil to be labelled as such within the meaning of article 5(3)(k) of the
InfoSoc Directive. The Court’s answer to the first question was brief and in line with its settled case law:
since the directive makes no reference to national law the concept of parody should receive a uniform
interpretation throughout the EU.66 As for the second question, the court kept it to-the-point. Relying
mostly on a textual interpretation it considered a parody should (1) evoke an existing work while being
noticeably different from it and (2) constitute an expression of humour or mockery.67 The court explicitly
rejected a number of criteria proposed by the referring court: in order to be qualified as such, a parody
need not (i) itself be an original work, (ii) be different in such a manner that the parody cannot reasonably
be ascribed to the author of the work on which the parody is based, (iii) be targeted at the original work,
nor (iv) mention the source of the parody.68
The parody at issue in Deckmyn conveyed an (arguably discriminatory) political message with which the
right holders did not want to be identified. Against that background the Court considered that the
application of the exceptions for parody should strike a fair balance between the rights and interests of
authors and the right to freedom of expression of the user.69 According to the court, right holders have a
65
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legitimate interest that their work ‘is not associated such a [i.e. discriminatory] message’.70 Ultimately, it is
for the national court to consider whether the application of the exception preserves a fair balance.
This decision has received a lot of attention. In particular, the Court’s consideration that right holders have
an interest that their work is not associated with a discriminatory message has been the subject of a lot of
critical debate. It has, for instance, been put forward that the Court does not make clear what exactly
constitutes a discriminatory message to which right holders should be able to object,71 that discrimination
is a diffuse concept the application of which can lead to the banning of every critical and humorous parody
in the absence of an appropriate understanding of its meaning,72 that allowing right holders to object to
unwanted associations of their works may narrow the scope of the parody exception enormously,73 that it
opens the door to private censorship,74 that copyright is not the most suitable means to address
xenophobic and discriminatory expressions,75 and that protection against unwanted associations is
traditionally more the domain of moral rights, an area of law that has not been harmonized.76 Finally, it has
been pointed out that it is important to keep in mind that a parody won’t always be ascribed to the author
of the work on which it is based, essentially questioning whether there is really a legitimate interest for
right holders to object to such discriminatory messages.77
The consequences of the decision will be subject to a more elaborate discussion below, in Section 5.
4 Adaptations under EU Law
4.1 The adaptation right in the EU
When asking the question to what extent EU law allows parodies, a first question that should be answered
is how large the member states’ margin of discretion is to legislate on parodies independent of EU law. This
question is two-fold. First, member states may have retained their competence to deal with adaptations.78
The InfoSoc Directive has only harmonized the reproduction, communication and making available to the
public and distribution rights. Although the Software and Database Directives do harmonize the adaptation
right for their respective subject-matter,79 parodies will arguably most of the time concern subject-matter
that is governed by the InfoSoc Directive. The main question is therefore to what extent parodies are
covered by the exclusive rights harmonized by that directive.80 Second, if parodies are subject to exclusive
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rights harmonized by the InfoSoc Directive it must be ascertained to what extent member states can
determine the scope of the harmonized parody exception. In this Section 4.1 I will discuss to what extent
parodies are governed by harmonized exclusive rights. In Section 4.2 I will discuss the member states’
margin of discretion to determine the scope of the parody exception.
On the multilateral level a right to adaptation is distinguished from the right to reproduction. Notably, the
Berne Convention81 provides that authors of literary and artistic works shall enjoy both ‘the exclusive right
of authorizing the reproduction of these works, in any manner or form’82 and ‘the exclusive right of
authorizing adaptations, arrangements and other alterations of their works’83. The protection against
productions that contain alterations to the original work is thus separated from more direct forms of
copying. Ricketson and Ginsburg refer to parody as an example of ‘other alterations’ governed by the
adaptation right.84 The most coherent interpretation of the adaptation right in relation to the reproduction
right in the Berne Convention appears to be that the former is understood to cover only the production of
derivative works, i.e. works that are original in their own right but that at the same time contain original
elements of the work on which they are based.85 Alternatively, non-original imitations with small
alterations are covered by the reproduction right.86
On the national level states are divided on the issue whether adaptations are merely a species of
reproduction and therefore covered by the reproduction right or whether they deserve separate
protection. Whereas, for instance, France,87 Belgium88 and the Netherlands89 view adaptations as a form of
reproduction, others such as the UK90 treat them separately. The German Copyright Act, again, presents a
special case. The provision containing the adaptation right in principle only protects against the exploitation
of adaptations.91 The making of the adaptation itself is only in certain specific cases, such as a film
adaptation, subject to authorization of the author.92 For a long time, German doctrine debated whether
adaptations that were covered by § 23 also constituted reproductions covered by the reproduction right,93
and are as such subject to control by the author.94 Ultimately the German Federal Supreme Court held in a
2013 decision that ‘[e]very adaptation or other transformation within the meaning of § 23, first sentence
UrhG constitutes, insofar as tangibly fixed, at the same time a reproduction within the meaning of § 16

European Parliament and of the Council of 12 December 2006 on rental right and lending right and on certain rights
related to copyright in the field of intellectual property (Codified version) and Directive 2009/24/EC (supra, n 79).
81
Berne Convention for the Protection of Literary and Artistic Works, Paris Act of July 24, 1971, as amended on
September 28, 1979.
82
Art. 9.
83
Art. 12.
84
Ricketson & Ginsburg 2005, para 11.34.
85
Cf. for instance idem, para 8.75 and Schack 2015, para 268.
86
Ricketson & Ginsburg 2205, para 11.36.
87
Art. L122-1 in conjunction with L122-4 of the Code de la propriété intellectuelle.
88
Art. XI.165(1) of the Wetboek van economisch recht.
89
Art. 13 of the Auteurswet 1912.
90
Art. 16(1)(e) Copyright, Designs and Patents Act 1988. In fact, Hugenholtz et al. 2006, p. 53 note that most member
states accord to authors a separate adaptation right.
91
§ 23 UrhG.
92
See the second sentence of § 23 UrhG.
93
§ 16 UrhG.
94
Cf. Schrader & Weber 2011, p. 506 and Spoor 1980, pp. 21-3.

14

UrhG’.95 The relationship between §§ 16, 23 and 24 is therefore as follows. In case of insignificant changes
there is no adaptation within the meaning of § 23 and only the reproduction right applies.96 In order for an
adaptation to come within the scope of § 23 it should have an original character of its own, while at the
same time the ‘essential features and characteristics’ (Wesenszügen und Eigenheiten) of the original ‘shine
through’ (durchschein[en]).97 However, as we have seen in Section 2, if the original features of the original
work fade away in new work, such use will not be subject to control by the author of the original but a ‘free
use’ (freie Benutzung) within the meaning of § 24 UrhG.98
It is the nature of parodies that they contain alterations to the original.99 The question is to what extent
these altered works are covered by the reproduction right in the InfoSoc Directive, if at all.100 Some
commentators have suggested that member states have retained their competence to legislate on
adaptations. In their view, the InfoSoc Directive only covers literal reproductions, echoing the German
discussion about the relation between § 16 and 23 UrhG.101 Of course, this would marginalize the parody
exception in that directive, which only applies to reproductions covered by the reproduction right of article
2 in the same. Alternatively, one could argue that that reproduction right not only covers literal
reproductions, but also non-original or minor adaptations/alterations. In Deckmyn the CJEU explicitly
rejected a requirement that a parody be original in its own right.102 Therefore, there does seem room for
the argument that the harmonized exception only covers non-original parodies. Parodies that constitute an
original work are then outside the scope of the directive and could be freely regulated by the member
states, for instance by treating them as free adaptations or on the basis of a purely ‘national’ parody
exception.
At first sight, it seems plausible that the InfoSoc Directive has not fully harmonized the adaptation right. As
already mentioned, the Software and Database Directives do contain exclusive rights to authorize
adaptations. The omission of an adaptation right in the InfoSoc Directive may be interpreted as an
indication that adaptations are outside the scope of that directive. Moreover, Rosati has pointed out that in
its 1995 Green Paper on Copyright and Related Rights in the Information Society the Commission defined
the reproduction right in light of article 9 of the Berne Convention, another indication that the ‘European’
reproduction right does not apply to adaptations that are original in their own right.103 Nevertheless, Rosati
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15

also argued that so as to not ‘unduly affect the scope of InfoSoc exclusive rights’ the member states’ margin
of discretion is limited to legislating on ‘pure’ adaptations, such as adapting a novel into a play.104
Taking into account that in Infopaq the Court has held that a reproduction in part within the meaning of
article 2 of the InfoSoc Directive occurs ‘if the elements thus reproduced are the expression of the
intellectual creation of their author’, it seems the member states’ margin of discretion is particularly
small.105 A parody, even if in altered form and with the addition of original elements, will typically
reproduce elements that are the intellectual creation of the author of the original. This was also the
conclusion of Advocate-General Trstenjak in the Painer case, who suggested that a photograph that had
been modified using a computer (a ‘photo-fit’) ‘constitutes a reproduction of the portrait photo used as a
template only if the personal intellectual creation which justifies the copyright protection of the
photographic template is still embodied in the photo-fit’.106 One can recognize the German discussion and
the outcome should arguably be the same: the ‘essential features and characteristics’ of a work will shine
through in the adaptation, and (if fixed) such an adaptation will also constitute a reproduction.
There is another argument in support of the assertion that the reproduction right in the InfoSoc Directive
extends to adaptations.107 EU law should be, so far as possible, be interpreted in a way that is consistent
with the international obligations of the EU.108 Although the EU is not a party to the Berne Convention it is
bound to it by operation of article 1(4) of the WIPO Copyright Treaty, to which the EU is a party and which
obliges the EU to comply with articles 1 to 21 of the Berne Convention.109 Since the Berne Convention
leaves it to its members to protect against adaptations either separately or by extensive interpretation of
the reproduction right,110 and in light of the consideration that exclusive rights should be given a broad
interpretation,111 it does not seem unlikely that the reproduction right will be interpreted so as to also
cover adaptations. Such an interpretation would also fit the general tendency of the CJEU to take a
sweeping approach to harmonization of copyright.112
To summarize, the conclusion that parodies are covered by the InfoSoc Directive seems unavoidable. This
means that the member states’ margin of discretion is limited in that regard. Before further analysing what
kinds of parodic uses are permitted after Deckmyn I will give a short look at the discretion left by the
harmonized parody exception.
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4.2 The harmonization of the parody exception
The InfoSoc Directive allows member states to implement into their respective copyright laws an exception
for caricatures, parodies and pastiches. It does not obligate member states to do so.113 Therefore, the
argument could be made that if member states are allowed not to have an exception for parodies at all,
they are also allowed to introduce an exception with a narrower scope than the provision contained in the
Directive.114 The question is, however, whether the CJEU agrees with this point of view. This is of particular
importance to those member states like France, Belgium and the Netherlands that make the application of
the exception conditional on the fulfilment of extra requirements.
Strictly speaking, the CJEU only held in Deckmyn that the concept of parody itself should have a uniform
interpretation. In his Opinion the Advocate-General even explicitly stated that the answer to the
preliminary questions would be without prejudice to the way the national court construes the ‘honest
practices’ proviso.115 One can question, however, the usefulness of a uniform interpretation if this
interpretation could subsequently be subverted by allowing member states to apply additional criteria that
were rejected as part of the concept (for instance that a parody must target the original). This would also
further undermine the functioning of the internal market, a notion central to the InfoSoc Directive.116 In
TV2 Danmark, concerning the interpretation of article 5(2)(d) of the InfoSoc Directive,117 the CJEU was
explicit in rejecting the idea that member states are free to limit the scope of harmonized exceptions:
‘[A]lthough it is open to the Member States … to introduce an exception in respect of ephemeral recordings
into their domestic law, an interpretation according to which Member States which, exercising that option
afforded to them by European Union law, have introduced an exception of that kind, are free to determine,
in an un-harmonised manner, the limits thereof … would be contrary to the objective of that directive as
set out in the preceding paragraph [i.e. ensuring a functioning internal market; DJ], inasmuch as the limits
of that exception could vary from one Member State to another and would therefore give rise to potential
inconsistencies’.118
It follows therefore that member states are likely not allowed to alter the scope of exceptions by way of
imposing criteria not found in the InfoSoc Directive.119 In the case of parodies, however, it remains to be
seen to what extent existing practices will really need to change.
5 Parody after Deckmyn
5.1 Humour and noticeable difference
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We have seen that national courts have developed various criteria for assessing the lawfulness of parodies.
The question is how far parodies are allowed under the harmonized European framework and to what
extent national courts will need to change their approach. The question when parody is exempt from
infringement can be approached in two steps. First, it must be asked if we are, in fact, dealing with a parody
(Section 5.1). Second, the question is whether the parody is lawful, i.e. whether application of the
exception maintains a fair balance of rights and interests, is in accordance with the three-step test, and
respects the author’s moral rights (Section 5.2).
Firstly, according to Deckmyn a parody constitutes an expression of humour or mockery. In order for the
application of the exception not to become a subjective affair, the emphasis of judicial enquiry should be
on the intention of the parodist.120 In Section 2 we saw that this is generally recognized by national courts.
It is also possible to understand the CJEU this way: a parody should be an ‘expression’ of humour or
mockery.121 Whether or not the parodist is successful should be of little importance.122 There is therefore
no need to ponder the question whether the humorous character should be assessed by reference to a
national or European standard, as some commentators have done.123 At the same time there should also be
room for serious parodies. Sometimes a parody is hardly intended to cause laughter but instead to
criticize.124 The CJEU’s interpretation does not need to stand in the way of such parodies, in particular when
taking into account that mockery not always has to go hand in hand with humour.125
Secondly, a parody should be noticeably different from the original. Originality of the parody itself is not
required, nor is a lack of a risk of confusion.126 It is important to ask to whom the difference should be
noticeable. In Germany the Federal Supreme Court has repeatedly held that the question whether one is
confronted with a parody should be assessed from the position of a person who is familiar with the work
and who has the intellectual capacities to appreciate the parody.127 This seems an appropriate standard. It
should be acknowledged that minimal differences may be noticeable in the eyes of someone familiar with
the work. Not only that, sometimes the difference can even be created by something external, for instance
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by creating a contrast with the original meaning of the work.128 Although such use closely resembles a
quotation,129 the quotation exception may for various reasons not provide shelter.130 Yet, there are no good
arguments why such uses should be principally disallowed.131 It is unavoidable that in these cases some
additional criteria need to be imposed in order to distinguish between lawful and unlawful parodies. This is
not only so for these ‘situational’ parodies132 but also for parodies that meet these two criteria in general.
After all, a parody may be humorous and noticeably different but at the same time parasitic and for that
reason traditionally not allowed, and probably rightly so.133 The question is how to distinguish the lawful
parody from the unlawful one.
5.2 The lawfulness of parodies: maintaining a fair balance
The CJEU has held in Deckmyn that the national court, in applying the exception, needs to preserve a fair
balance of rights and interests. It did so in the context of the alleged discriminatory message of the parody,
but there is no reason why a fair balance should not be preserved in general.134 As a full analysis of the
concept of ‘fair balance’ would require more space than available, I will limit myself to some general
observations, highlighting how preserving a fair balance can lead to a return of the established national
criteria.
A first question to be answered is which rights and interests should be taken into account. On the user side
these will usually be clearly established rights such as the right to freedom of expression, artistic freedom
and freedom of the press. On the author side, it will be up the CJEU to further operationalize the rights and
interests to be balanced if balancing is to occur in a rational and objectivized manner.135 As regards the
economic interests of the author, a general interest to be weighed is arguably the author’s interest to
obtain an appropriate reward for the use of his work. On multiple occasions the CJEU136 has identified this
128
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interest as the specific subject-matter of copyright and as following from the InfoSoc Directive.137 This idea
is further supported by taking account of the three-step test of article 5(5) of the InfoSoc Directive, which
requires that exceptions and limitations ‘shall only be applied in certain special cases which do not conflict
with a normal exploitation of the work or other subject-matter and do not unreasonably prejudice the
legitimate interests of the rightholder’.138 The last two (and arguably most important) steps are particularly
suitable be taken into account in the fair balance assessment.139 A normative interpretation of these steps
can bolster the assertion that the author is in principle entitled to appropriate or adequate remuneration
for the use of the work.140 Taking account of the three-step test in the context of preserving a fair balance
ensures that the test does not merely straightjacket the application of exceptions and reinforces the idea
that the test should be applied in an overall assessment of the three steps.141
What implications does this have for the ‘fair balance’ in parody cases, in particular with regard to the
established criteria identified in Section 2?
Preserving a fair balance presupposes that the parodic use is be proportional in light of the aim pursued
and the harm done to the interests of the author. As proposed in the previous Subsection it should be
recognized that this may justify substantial takings, perhaps under the right circumstances even the copying
of the entire work.142 The ‘constitutive’ criteria, humour and noticeable difference, and the fair balance
assessment should be seen as interdependent. In particular, the constitutive criterion of noticeable
difference cannot be applied in a vacuum: whether the difference is noticeable should not be a factual
(visual or auditory) assessment but a normative one, having regard for the context of the use, its purpose
and its impact on the author’s interests. The Dutch Miffy case can once more be used to illustrate this:
sufficient distance to the original was created by the addition of text and another pictorial element, not by
changes to the work itself, without disproportionality harming the interests of the author.143
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On the left the parody at issue. The Court of Appeal of Amsterdam considered that sufficient distance was
created by the addition to the original drawing of the text and apartment building. On the right the
parodied work by Dick Bruna when the added elements are removed, which is the cover of the book ‘Miffy
goes flying’ (Nijntje vliegt).
Applying this same idea of proportionality, the CJEU’s rejection of the criterion that a parody target the
original work should not be seen as a blanket mandate for so-called ‘weapon’ parodies144. Whether a
certain use for purposes other than to criticize the original work should be allowed is also a matter of
balance. The German Federal Supreme Court considered exactly that in Auf fett getrimmt. Following
Deckmyn, it has abandoned the criterion of anti-thematic treatment.145 However, the Court considered that
in balancing the rights and interests at stake the Court of Appeal should have taken into account that the
parody at issue only used the original to mock something external.146 So, even though an anti-thematic
treatment is no longer a defining characteristic of a lawful parody, whether the parody targets the original
or something else should be taken into account in the context of the fair balance.147
In fact, the specific purpose of the use should play an important role in weighing the different rights and
interests. Use in order to critically discuss an important societal issue, for instance, may more easily
outbalance the rights and interests of the author than a primarily commercial purpose, while a parody with
an outright competitive objective may arguably succeed only in the rarest of cases.148 On the other hand,
parodic use for the (primary) purpose of entering into competition with or freeriding on the notoriety of
the original work is unlikely to be considered to preserve a fair balance very often.149 Not only will such use
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more strongly undermine the interests of the author in obtaining an appropriate reward,150 the user’s
interest in commercial use, especially for a competitive purpose, will weigh less heavily.151
Inspiration for how this balancing exercise may play out can be drawn from two decisions by the German
Federal Constitutional Court. In Germania 3 the Court held that the quotation exception may require a
particularly broad interpretation in light of the right to artistic freedom, in particular when there is no
‘danger of any noticeable commercial disadvantage’ to the author.152 In Metall auf Metall it concluded that
the sampling of two seconds of a sound recording should be allowed in light of the artist’s artistic freedom,
even if was technically possible to record the sample independently, in particular taking into consideration
that sampling is an essential characteristic of the creative process in Hip-Hop and that there were no
substantial economic disadvantages for the right holder.153 Here one can clearly recognize balancing the
importance of the interest of the user and the impact on the commercial and economic interests of the
right holder.
The previous considerations concerned (mostly) financial interests. Moral rights have in principle remained
the exclusive territory of the member states.154 We have seen in Section 2.2(viii), however, that moral
rights play only a minor role in the adjudication on parodies. Indirectly they have been taken into account
by the requirements to avoid harm and confusion. Beyond the ‘fair balance’ courts could choose to revert
to moral rights when assessing the legitimacy of parodies.155 In particular in those instances in which the
original work is not itself the subject of the parodic message the parody may risk running afoul of the
author’s right to integrity because of the increased chance it will be ascribed to the author of the original,
even if the CJEU explicitly rejected the requirements that a parody target the original and does not create
confusion.156 In general, however, moral rights considerations should be taken into account in the fair
balance assessment, not on top of it. Moral rights concerns have always been imbedded in the parody
exception itself. There is no reason to abandon this approach.
The idea that moral rights should be part of the fair balance equation was acknowledged by the German
Federal Supreme Court in Auf fett getrimmt. The Court considered that in balancing the various rights and
interests involved the Court of Appeal should have taken the possible harm to the moral rights of the
author into account.157 Due to the specific nature of the parody at issue, a digitally altered photograph in
which the subject was made to look overweight, the Federal Supreme Court also considered whether the
author has an interest not to be associated with that parody because the right of a third party has been
harmed. Taking a restrictive approach, the Court refused to recognize any such interest in this case, noting
150
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that the fair balance assessment should not devolve into a ‘Political-Correctness-Control’.158 Considering
the almost universal aversion to taking these kinds of third party interests (indirectly) into consideration,
discussed in Section 3, this conclusion should be welcomed.
A final consideration relates to the proportionality of enforcement. Under certain circumstances courts will
need to ask the question whether a total prohibition of a certain parody is a justified measure, that is
whether the courts should issue an injunction or not. As has become clear from two recent decisions by the
European Court of Human Rights, the enforcement of copyright needs to be ‘necessary in a democratic
society’ in order to be a justified restriction of the right to freedom of expression.159 Balancing the right of
the author to protection of his possession with the right of the follow-on creator may mandate a solution
‘somewhere in the middle’. Commenting on the Deckmyn case Voorhoof has suggested that the national
court may need to come to the conclusion that a prohibition of the parody at issue is in any event
disproportionate. In case unwanted association is the issue, a rectification published in a newspaper may
be sufficient.160 In other cases compensation may suffice.161 How these balancing exercises will play out in
the Deckmyn case itself still remains to be seen. At the time of writing the dispute was still pending before
the Court of Appeal of Brussels.
5.3 Summing up
A parody should have a humorous or mocking (critical) intention and be substantially different. By
themselves, these criteria are insufficient to determine whether a parody is lawful or not. Member states
with an explicit exception commonly demand a parody conforms with norms such as ‘laws of the genre’.
Restrictions of this kind, which typically focus on the user, are (likely) no longer allowed. Instead member
states, in particular the national courts, should apply the exception in a way that preserves a fair balance,
taking account of the three-step test. This view has one additional particular benefit: instead of having to
apply three different open norms (laws of the genre etc., fair balance and three-step test) courts will only
have to deal with one combined norm.
Whether this really signals a significant departure from the existing approach is questionable, although in
particular Belgian courts with their particularly strict criteria may need to relax their approach to
parodies.162 Most criteria discussed in Section 2 can still play a role,163 albeit it in the context of the
balancing exercise which needs to take place. Even the requirement that a parody not create confusion as
to the source, although rejected by the CJEU can still play a role. First, it may do so in the assessment of
moral rights infringement. Second, beyond copyright law a confusing parody may under circumstances be
deemed an unfair commercial practice and may therefore run afoul of unfair competition law.164 However,
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Cf. art. 6(2)(a) of Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 concerning
unfair business-to-consumer commercial practices in the internal market and amending Council Directive 84/450/EEC,
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these criteria can no longer operate as hard and fast rules. Instead, the are factors to be taken into account
when determining the fair balance.
The foregoing applies both to those countries with a specific parody exception and those that, like
Germany, allow parody on other grounds.165 This was acknowledged by the German Federal Supreme Court
in Auf fett getrimmt, which meant a paradigmatic shift compared to the earlier German approach to
parodies. In Auf fett getrimmt the Federal Supreme Court explicitly engaged with the Deckmyn decision. It
considered that EU law has fully harmonized the exclusive rights to reproduction and communication to the
public and the exceptions thereto.166 The Court recognized that although a parody exception has not been
implemented by the German legislator, parody is functionally the subject of a judge-made exception within
the context of free use. Accordingly, when it concerns the permissibility of a parody the doctrine of free use
should be given an interpretation in conformity with EU law.167 This leads the Federal Supreme Court to
relinquish the requirement that a parody be an original work and instead adopt the requirement that a
parody show noticeable difference.168 Moreover, as follows from Deckmyn, a parody should (merely) be an
expression of humour or mockery and respect the fair balance of rights and interests.169
6 In conclusion
Member states will have to modify their approach to parodies in the wake of the Deckmyn decision, some
more than others. Sure, the decision is not without defects. Recognizing an interest to object to
objectionable parodies opens the door for private censorship. More in general, it remains unclear which
other rights and interest the CJEU may ‘uncover’ and how the balance should be struck, not only with
regard to parodies but in copyright adjudication in general. However, in general the decision can be
heralded for creating a flexible framework for humorous (and critical) uses of copyright protected works. To
be sure, there are many ambiguities and open questions. For some issues I have proposed solutions. Others
should be further explored, such as the relation between parody and its siblings caricature and pastiche.
Ultimately, it may be up to the CJEU to show the way. It seems only a matter of time before another
reference with regard to the parody exception finds its way to Luxembourg.
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Auf fett getrimmt (supra, n 14), para 24.
167
Ibid. See for some German commentators arguing the same prior to Auf fett getrimmt Haedicke 2015, p. 670;
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