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The corporate income tax loss symmetry stems from the different treatment of gains 
and losses in corporate taxation. Where gains are taxed immediately, taxpayers do not 
generally receive a full compensation for their tax losses. One option to increase the 
symmetry in the treatment of tax losses is extending the tax loss relief options by a tax 
loss carry back system. 
 
Based on studies, more symmetrical treatment of tax losses through the possibility to 
carry losses back increases investment, gives taxpayers fairer compensation for their 
losses, and strengthens the tax flow of companies. All of these factors are also crucial 
in the times of an economic downturn, which Finland is experiencing at the moment 
due to the coronavirus pandemic. The current financial crisis is the most serious one 
since the beginning of the 1990s. Many other jurisdictions implemented a tax loss 
carry back system or amended their existing tax loss relief provisions in response to 
the economic crisis, however Finland has not taken action in this regard despite of 
some interest groups raising the issue repeatedly and the benefits of less restrict tax 
loss relief being supported by several studies. 
 
The aim of this paper is to study why Finland has not implemented a tax loss carry 
back system, a temporary or permanent one, during the past or current financial crisis. 
The paper both analyses the economic factors and systematises the legislative 
framework related to tax loss relief in Finland and in three comparison jurisdictions. 
Reference is also made to the history of tax loss relief legislation in Finland. Based on 
the analysis and systematisation in this paper, it is concluded that the benefits of a tax 
loss carry forward system have not been researched domestically in an extent that 
would promote the implementation of such system, although, based on the findings of 
this paper, legislation would allow tax loss carry back to be implemented without 
extensive difficulties. Also, economic findings connected with earlier literature support 
the notion that carrying losses back would have benefits for corporate taxpayers 
especially in the times of an economic downturn. At the moment, recent 
recommendation by the European Commission to implement a temporary possibility 
to carry losses back is forcing Finland to look into the matter more deeply, which 
might result in a favourable outcome for the proponents of a tax loss carry back 
system. 
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1 INTRODUCTION 

Tax loss asymmetry stems from the fact that losses and gains are treated differently in a 

tax system. Whereas corporate gains are taxed immediately, losses are generally only 

possible to be carried forward for a limited amount of time and without an interest 

occurring on the amount.1 Carrying losses forward without interest results in the 

companies being incompletely refunded since the value of the tax losses is eroded 

through time and this erosion, as said, is not compensated by an interest paid by the 

government.2 Immediate refund of losses could be inflicted for example by a tax loss 

carry back system where tax loss can be set off against the taxable income of previous 

financial periods3, however in 2020 only twenty jurisdictions globally allowed the carry 

back of tax losses in some form4. Six of these jurisdictions have introduced the tax loss 

carry back system as a novel response to the COVID-19 pandemic, and twelve 

jurisdictions have introduced a relief to their existing tax loss carry back system to 

support companies during the financial crisis caused by the pandemic5. In Finland, it is 

only possible to carry tax losses forward. 

According to the Business Tendency Survey of the Confederation of Finnish Industries 

(2020), the financial crisis due by the COVID-19 pandemic, started in early 2020 and not 

over by the time of writing this paper, caused the swiftest and most extensive decline in 

the outlooks of Finnish companies during the history of the survey. The outlooks in the 

early 2020 were similar to the recession of the 1990s and the decline concerned 

companies in all industries.6 During this economic downturn, Finland has implemented 

tax measures to support companies, including alleviations regarding tax payment 

arrangements, extended time for filing the corporate income tax return, possibility to 

receive a relief from interest payments, and arrangements regarding receiving already 

 
1 M Devereux, ‘Tax asymmetries, the cost of capital and investment: some evidence from United 
Kingdom panel data’ [1989] The Economic Journal 99.395 103. 
2 M G Cooper & M J Knittel, ‘The implications of tax asymmetry for US corporations’ [2010] National Tax 
Journal 63.1 33. 
3 idis. 
4 WTS Global, ‘Tax loss carryback global insights’ (WTS Global 2020) 
<https://wts.com/wts.com/knowledge/TLCB/tax-loss-carryback-brochure.pdf> accessed 5 April 2021. 
5 idis. 
6 Confederation of Finnish Industries, ‘EK Business Tendency Survey: Economic conditions deteriorated 
abruptly, and outlooks collapsed’ (2020) Confederation of Finnish Industries, 27 April 2020 
<https://ek.fi/en/current/news/ek-business-tendency-survey-economic-conditions-deteriorated-
abruptly-and-outlooks-collapsed/> accessed 5 April 2021. 
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paid VAT as a return.7 Most of the tax measures have been procedural to increase 

companies’ cash flow, and there have not been substantive amendments to the tax 

legislation. This is in line with the general view of the tax related measures during a 

financial crisis, where the substantive amendments are implemented in the exit state. 

These amendments should help companies to survive and recover after the crisis, taking 

also into consideration the fiscal, counter-cyclical, and growth policies.8 

According to a report by the Ministry of Economic Affairs and Employment of Finland, 

in the beginning of the COVID-19 pandemic, Finland did not have a system in place to 

provide aid to companies in these unprecedented circumstances. The report highlights 

that the measures taken in Finland should have been implemented in an opposite order, 

since the government provided financial aid first and only then actions that supported 

the cash flow of companies, such as the tax related measures discussed above. It is stated 

that financial aid in the form of loans is restricted by the fact that companies are unable 

to estimate when they can actually pay the loan back in the prevailing circumstances. 

Thus, the first measures taken during this kind of a crisis should increase the companies’ 

cash flow. Giving out widespread and long-lasting financial aid can also lead to a 

situation where companies without authentic productivity stay in the market. In normal 

circumstances, competitive markets ensure that only productive companies survive in 

the long term.9 

Ensuring cash flow in financially difficult situations is crucial. Firstly, when the demand 

decreases, the costs of a company do not decrease in the same proportion or as quickly.  

Secondly, economic downturn puts financial limitations on companies and the less a 

company is dependent on outside financing, such as government loan-based financial 

aid, the better chances it has to survive during a recession10. When a company has access 

to internal funding in a situation where outside financing is costly, it is able to increase 

its level of investment11. Therefore, cash flow has a significant effect on the investment 

 
7 PricewaterhouseCoopers Oy, ‘Verohallinnon toimenpiteet yritysten tukemiseksi COVID-19-epidemian 
aikana’ (2020) PricewaterhouseCoopers Oy Tax and Legal Newsroom 10 June 2020 
<https://uutishuone.pwc.fi/verohallinnon-toimenpiteet-yritysten-tukemiseksi-koronaepidemian-
aikana> accessed 10 April 2021. 
8 A Isomaa, ‘Koronakriisi ja verotus’ [2020] Verotus 4/2020 401. 
9 S Ilmakunnas and others, ’Yritystukien tutkimusjaoston raportti 2021’ (2021) Publications of the 
Ministry of Economic Affairs and Employment 2021:25. 
10 M A Desai, C F Foley & K J Forbes, ‘Financial constraints and growth: Multinational and local firm 
responses to currency depreciations.’ [2008] The Review of Financial Studies 21.6 2857. 
11 S Gilchrist & C Himmelberg, ‘Investment: fundamentals and finance.’ [1998] NBER macroeconomics 
annual 13 223. 
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possibilities of a company12, and this affects especially younger and smaller domestically 

owned firms13.  

The role of investment to the company’s future value increase has been established a long 

time ago - to raise firm value, a company must make investments that have a positive net 

present value (NPV). In their famous paper, Miller and Modigliani (1958) argue that in 

a perfect market, neither the value of a company nor the cost of capital depend on the 

choice of financing, that is, whether the investments made are financed with equity or 

debt.14 However, a perfect market does not have taxes, transaction costs, asymmetric 

information or incomplete contracts and thus, once these factors are introduced, it leads 

to market imperfections that affect the capital structure and the cost of capital and need 

to be taken into consideration when making investment decisions that affect the firm 

value.15  

The role of taxes in corporate finance is significant since taxes have an effect on the 

decisions made by the company, including decisions regarding capital structure and risk-

taking. One of the examples is the effect of the interest debt shield in tax systems where 

interest expenses are fully deductible – using debt financing decreases the marginal tax 

rate through deductible interest expenses, debt increases firm value for taxable firms, 

and the higher the tax rate, the greater the incentive to use debt.16 It should be noted that 

this paper is not a research on finance, and the effect of taxes on corporate financing and 

investment has been addressed by several scholars17. However, for the sake of clarity and 

context, a brief discussion concerning investment and the role of tax incentives is 

required to understand the effect of tax loss asymmetry. 

Investment requires risk-taking and thus, risk-taking is a pre-requisite for a company’s 

economic growth. With tax loss asymmetry, the government does not share the risk of 

the possible loss by prohibiting full offset of the losses and by not paying interest on the 

losses carried forward, however taxing the gain and thus, taking part in the success of 

 
12 S Gilchrist & C Himmelberg, ‘Investment: fundamentals and finance.’ [1998] NBER macroeconomics 
annual 13 223. 
13 A Burger and others, ‘Determinants of firm performance and growth during economic recession: The 
case of Central and Eastern European countries.’ [2017] Economic Systems 41.4 569. 
14 F Modigliani & M H Miller, ‘The cost of capital, corporation finance and the theory of investment’ 
[1958] The American economic review 48.3 261. 
15 J B Berk, & P M DeMarzo, Corporate Finance (5th global edition, Pearson 2020). 
16 J R Graham, ‘Taxes and corporate finance: A review.’ [2003] The Review of Financial Studies 16.4 
1075. 
17 See eg: F Modigliani & M H Miller (N 14); J R Graham (N 16); D Langenmayr & R Lester (N 18). 
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the investment. Therefore, rules related to the utilisation of tax losses have a direct effect 

on corporate risk-taking.18 In a situation of a full loss offset, i.e. “treating positive and 

negative tax bases symmetrically”19, the compensation received for the risk taken 

increases20, which increases risk-taking and hence, the level of investment21. 

Possibility for full loss offset has also an effect on the usability of tax incentives. 

Companies are more probable to respond positively to investment related tax incentives 

in case they have a higher cash flow22, and pending losses on the other hand decrease the 

willingness to utilise tax incentives, because companies with no taxable income cannot 

utilise for example additional deductions or credits23. Thus, during a financial crisis 

companies with existing tax losses are in a less favourable position when it comes to 

government tax incentives or reliefs24. 

As a summary, treating tax losses more symmetrically by implementing a tax loss carry-

back system would increase companies’ cash flow and the level of investment. Advancing 

the liquidity of companies would be especially advantageous during a financial crisis to 

help firms with issues related to their cash flow and directly after the economic downturn 

to ensure companies have the possibility to make positive-NPV investments to increase 

their value. In Finland, during the past economic downturns there has been tax policy 

related discussion regarding the tax loss carry back system25, however without resulting 

into permanent or temporary legislative amendments. In Europe, for example Germany 

introduced a temporary form of tax loss carry back to improve the liquidity of firms that 

 
18 D Langenmayr & R Lester, ‘Taxation and corporate risk-taking.’ [2018] The Accounting Review 93.3 
237. 
19 R Altschuler & A J Auerbach, ‘The significance of tax law asymmetries: An empirical investigation.’ 
[1990] The Quarterly Journal of Economics 105.1 61. 
20 E D Domar & R A Musgrave, ‘Proportional income taxation and risk-taking’ [1944] The Quarterly 
Journal of Economics 58.3 388. 
21 D Langenmayr & R Lester, ‘Taxation and corporate risk-taking.’ [2018] The Accounting Review 93.3 
237. 
22 J Edgerton, ‘Investment incentives and corporate tax asymmetries’ [2010] Journal of Public Economics 
94.11-12 936. 
23 A J Auerbach & J M Poterba, ‘Tax loss carryforwards and corporate tax incentives’ [1987] The effects 
of taxation on capital accumulation by University of Chicago Press 305. 
24 M P Devereux and others, ‘Discretionary fiscal responses to the COVID-19 pandemic.’ [2020] Oxford 
Review of Economic Policy 36 Supplement_1 225. 
25 Confederation of Finnish Industries, ’Elinkeinoelämän järjestöjen yhteiset ehdotukset yritysten 
kriisiavuksi: ”Pelastetaan suomalaiset yritykset ja työpaikat”.’ (2020) Confederation of Finnish Industries 
23 April 2020 <https://ek.fi/ajankohtaista/tiedotteet/2020/04/23/elinkeinoelaman-jarjestojen-yhteiset-
ehdotukset-yritysten-kriisiavuksi-pelastetaan-suomalaiset-yritykset-ja-tyopaikat/> accessed 4 April 
2021; Ministry of Economic Affairs and Employment of Finland, ’Kasvuyrittäjyyden kannustaminen 
verotuksen keinoin. Asiantuntijaselvitys innovatiivisten yritysten toimintaedellytysten edistämisestä’ 
(2009) Publications of the Ministry of Economic Affairs and Employment in Finland, Innovaatio 29/2009. 



 5 

are making a loss in 202026. The research in the area is scarce when it comes to the effect 

of a tax loss carry back system on the Finnish tax regime and investment, limiting to 

reports published by the Finnish Government Institute for Economic Research and to 

one doctoral thesis27. 

The aim of this thesis is to discuss the possibility of Finland implementing a tax loss carry 

back system during a financial crisis and to systematise the reasons that are preventing 

and have previously prevented the introduction of such system. The main research 

question is: 

• Why has Finland not implemented a tax loss carry back system during the 

previous or current economic downturns? 

Although the purpose of a research paper is always to find an answer to the research 

question, in this case the presumption is that no distinct reason or reasons can be directly 

pointed out. However, it is assumed that a number of arguments for and against the 

implementation of a tax loss carry back system in Finland can be derived from both the 

tax policy debate and from how the legislative system is built. The hypothesis that this 

paper starts with is that although implementing a tax loss carry back system would 

ensure better cash flow and increase investment especially during and after an economic 

downturn, the opposition is justified by the difficulty of incorporating such changes into 

the current tax regime. 

To limit the scope of the research, this paper will discuss corporate income tax losses 

from the perspective of the national legislation of Finland. The study will not analyse the 

utilisation and treatment of tax losses from other sources of income. The aim is not to 

analyse the corporate tax loss regime on the level of the European Union (EU) or 

according to the legislation implemented by the EU. Reference is made to EU law insofar 

that Finland is a member state of the European Union, however, the analysis will not 

cover EU directives or regulation above the pure description of the general framework of 

tax losses in the union. 

 
26 Bundesministerium der Finanzen, ‘Scholz: „Schnelle und unbürokratische Liquiditätshilfe für 
Unternehmen“‘ (2020) Press release Bundesministerium der Finanzen 23 April 2020 
<https://www.bundesfinanzministerium.de/Content/DE/Pressemitteilungen/Finanzpolitik/2020/04/202
0-04-23-PM08-Liquiditaetshilfe.html> accessed 10 April 2021. 
27 See S Kari (N 35); J Harju and others (N 42); V P Nuotio (N 44). 
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The paper starts with a literature review in part 2 and continues with methodology in 

part 3. In part 4, the tax policy related discussion is covered in connection with the 

economics of tax law asymmetry. Part 5 describes the Finnish legislation related to 

corporate income tax losses and draws a comparison between the law of Finland and of 

three other European countries in the area of corporate income tax losses and tax loss 

offset. Part 6 is discussion and concludes.  
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2 LITERATURE REVIEW 

The effects of taxation and tax loss asymmetry on corporate risk-taking have been 

studied extensively with the consequences of the possibility to offset losses in different 

ways being the central issue discussed by many scholars. A vast number of the studies on 

tax loss asymmetry and its effects are based on data from the United States, however 

since asymmetry is almost universal in tax systems, this cannot be seen as distorting the 

results of these papers, especially where United States allows both carry forward and 

carry back of tax losses.  

Domar and Musgrave lay down the basics of how taxation and loss offset affect 

investment decisions: with no possibility to utilise losses against profits, the company 

making the investment is solely responsible for the possible loss and the government is 

not sharing the burden with the investor. The authors argue that the tax system should 

enable “most favourable possible condition for loss offset for all types of investors”, 

suggesting a carry forward with no limits and a carry back with a limited timeframe.28 

The findings of Domar and Musgrave have been later supported by several studies, such 

as the German paper by Dreßler and Overesch which studies the impact on investment 

on subsidiaries of German multinationals and concluded that limiting the possibility to 

carry tax losses forward decreases the willingness to invest in case there is a likelihood 

for losses29, and Cooper and Knittel, who study the effects of tax asymmetry in US 

corporations in 1993-2004, stating that companies carrying losses forward are only 

partially refunded for their losses because firstly, there are restrictions for carrying losses 

either back or forward and secondly, no interest is paid on losses carried forward. This 

partial refunding can cause divergence of effective tax rates between firms and is 

discriminative against newly established firms and firms wishing to take on risky 

investments.30 

Auerbach and Poterba discuss the relation between tax loss carry forwards, tax loss 

asymmetry, and tax incentives. It is stated that the utilisation of tax loss carry forwards 

results in a timing difference when it comes to allowances and credits that cannot be 

claimed upon accrual but on a later stage and this difference affects the company’s 

 
28 E D Domar & R A Musgrave, ‘Proportional income taxation and risk-taking’, [1944] The Quarterly 
Journal of Economics 58.3 388. 
29 D Dreßler & M Overesch, ‘Investment Impact of Tax Loss Treatment-empirical Insights from a Panel of 
Multinationals’ [2012] International Tax and Public Finance vol. 20 no. 3 1. 
30 M G Cooper & M J Knittel, ‘The implications of tax asymmetry for US corporations’ [2010] National Tax 
Journal 63.1 33. 
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willingness to invest. The same goes for financing decisions, especially where the tax 

system allows full deduction of interest expenses since these deductions are not as 

significant to a company carrying losses forward and thus, the incentive to use debt 

financing is smaller. 31 Also Langenmayr and Lester discuss corporate risk-taking and 

incentives for risky investment in connection with the tax system and specifically tax 

rates and utilisation of tax losses. Similar to Domar and Musgrave32, the authors state 

that loss utilisation includes the government in the risk-sharing and thus, increases 

corporate risk-taking. In addition, it is argued that the effect of the tax rates on risk-

taking correlates directly with how the company is able to offset its losses.33 The findings 

are supported by other studies, such as the one of Edgerton, which also finds that 

companies are more likely to respond to investment related tax incentives in case they 

have a high cash flow.34 A paper by Kari, published by the Finnish Government Institute 

for Economic Research, concerns accelerated depreciations as a tax incentive, and it is 

noted that companies with large tax losses do not benefit from an enhanced depreciation 

schedule35. 

One of the most cited papers regarding firms’ investment behaviour under tax loss 

asymmetry is the study by Auerbach, where the dynamic, instead of static as in previous 

studies, effects of the asymmetry are studied. The paper brings out two important factors 

related to the reasons for the nearly universal existence of tax loss asymmetry: limiting 

the possibilities for tax deductibility and not encouraging badly performing firms to 

continue business. The author highlights that the timing of tax payments plays an 

important role, however the model used does not include a tax loss carry back system, 

but an indefinite carry forward, simultaneously noting that the possibility to carry losses 

back would probably have an effect because the refund could be received immediately.36 

The findings of Auerbach have been further developed by Bethmann, Jacob and Müller, 

who state that less restrictive treatment of tax losses through a carry back system 

 
31 A J Auerbach & J M Poterba, ‘Tax loss carryforwards and corporate tax incentives’ [1987] The effects 
of taxation on capital accumulation University of Chicago Press 305. 
32 E D Domar & R A Musgrave, ‘Proportional income taxation and risk-taking’ [1944] The Quarterly 
Journal of Economics 58.3 388. 
33 D Langenmayr & R Lester, ‘Taxation and corporate risk-taking.’ [2018] The Accounting Review 93.3, 
237. 
34 J Edgerton, ‘Investment incentives and corporate tax asymmetries’ [2010] Journal of Public Economics 
94.11-12 936. 
35 S Kari, ‘Miksi yritykset eivät reagoi korotettuihin poistoihin?’ (2012) Government Institute for 
Economic Research memorandum. 
36 A J Auerbach, ’The dynamic effects of tax law asymmetries’ [1986] The review of economic studies 
53.2 205. 
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increases investment especially for firms making losses. The highlighted difference 

between tax loss carry backs and tax loss carry forwards is that the former is not 

dependent on future profits and thus, can be utilised also by companies that are not 

certainly profitable in the future but only in the past. The paper discusses the two 

possible consequences of the possibility to carry losses back presented by Auerbach37: 

increased investment response and supporting companies during an economic 

downturn or other temporary financial problems the company is facing, and 

misallocation of funds to companies that make risky investments and run losses. 38 

Cooper and Boynton study the effect of the changes in the loss carry back period from 

five year to one year in the United States and report that companies utilise a larger 

percentage of their losses in case of a longer carry back period39. Following this paper, 

Graham and Kim study the effect of the length of the carry back period on corporate 

liquidity and marginal tax rates. The authors state that extending the carry back period 

provides liquidity to companies by increasing the amount of losses carried back by 54 %. 

It is argued that the ability to carry losses back is an effective way for the companies to 

receive cash flows when they are actually needed such as during economic downturns.40 

Lüken states that taxation asymmetry creates market barriers for innovative firms in 

Europe. In his doctoral dissertation, Lüken argues that this applies especially for 

companies with high fixed costs and start investments. Innovative young companies are 

significant for a country’s economic growth, but their operations are discouraged by 

taxation as it is. It is stated that an optimal tax system would always include full loss 

offset to avoid investment and innovation distortions.41 

In Finland, the study concentrating on the correlation between tax loss carry back and 

investment is non-existent. There are however papers discussing taxation, tax incentives 

and investment in general, many of these published by Valtion Taloudellinen 

 
37 S Kari, ‘Miksi yritykset eivät reagoi korotettuihin poistoihin?’ (2012) Government Institute for 
Economic Research memorandum. 
38 I Bethmann, M Jacob & M A Müller, ‘Tax loss carrybacks: Investment stimulus versus misallocation’ 
[2018] The Accounting Review 93(4) 101. 
39 M Cooper & C Boynton, ‘The Impact of Changing the Corporate Net Operating Loss Carryback Period: 
Using Data from the SOI-OTA Corporate Tax Adjustment History Master File.’ (2003) Proceedings of 
Annual Conference on Taxation and Minutes of the Annual Meeting of the National Tax Association 231. 
40 J R Graham & H Kim, ‘The effects of the length of the tax-loss carryback period on tax receipts and 
corporate marginal tax rates’ (2009) National Bureau of Economic Research. 
41 J Lüken, ’Innovationen und asymmetrische Besteuerung. Theoretische Analyse und empirische 
Untersuchung der Zusammenhänge in Europa’ (Springer Gabler München 2014). 
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Tutkimuskeskus, the Finnish Government Institute for Economic Research (“VATT”). In 

a report by Harju and others, the current Finnish tax system is evaluated from the 

viewpoint of investments, productivity, and economic efficiency. The authors conclude 

that as it is, the tax system distorts investment decisions and favours debt financing. One 

improvement option is the Swedish model of making a deductible provision of the net 

income, however it is noted that the possibilities to utilise losses are very restricted which 

might influence the usability of the provision. A comparison is drawn between several 

European countries when it comes to offsetting losses which shows that Finland has the 

strictest loss utilisation possibilities of the chosen countries.42  

Nuotio discusses loss utilisation in his doctoral thesis where the emphasis is on 

systemising and analysing the tax legislation related to loss offsetting in Finland. The 

study also contributes to improvement ideas, suggesting similar option as Harju and 

others43, namely a deductible provision of the company’s net result. The author argues 

that implementing a tax loss carry back system would result in too complicated 

regulation when it comes to situations concerning for example general succession. 

Unfortunately, the study’s contribution to discussing the tax loss carry back system is 

limited to this.44 Similarly, in a The Expert Working Group on Business Taxation 

memorandum for the Ministry of Finance from 2013, the tax loss carry back system is 

mentioned briefly, highlighting the tax revenue that would be lost in case carry back 

would be allowed. No other features of the tax loss carry back system are discussed.45  In 

several of the papers regarding the competitiveness of the Finnish tax regime, tax loss 

carry back is not addressed at all.46 

The initial fiscal responses to the COVID-19 pandemic are discussed by Devereux and 

others, who address the responses during the acute period of the crisis in 2020. The 

authors argue that both measures with only income effects and measures influencing 

taxpayers’ behaviour, namely tax incentives, are needed in the different phases of the 

crisis. It is noted that the asymmetrical treatment of tax losses has an effect on the 

 
42 J Harju and others, ’Yritysverotus, investoinnit ja tuottavuus’ (2017) Publications of the Prime 
Minister’s Office 6/2017. 
43 idis. 
44 V P Nuotio, ’Tappiontasaus tuloverotuksessa’ (Talentum Helsinki 2012). 
45 Ministry of Finance, The Expert Working Group on Business Taxation, ‘Elinkeinoverotuksen 
asiantuntijatyöryhmän muistio’ (2013) Ministry of Finance publications 16/2013. 
46 Eg L Arvela and others, ’Kilpailukykyiseen verotukseen. Tuloverotuksen kehittämistyöryhmän muistio’ 
(2002) Ministry of Finance publications; L Arvela and others, ’Verotus, tilinpäätös ja yhtiöoikeus – 
Yritysverotuksen kehittämistyöryhmä 2005’ (2006) Ministry of Finance working papers 4/2006. 
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implementation of discretionary measures – taxable companies have an advantage 

compared to companies making a loss and this affects especially newly established 

firms.47 The same is reported by the Organisation for Economic Co-operation and 

Development (OECD), that published a special report regarding tax policy reforms put 

in place during the pandemic. The report states that improved possibilities to offset tax 

losses have been a significant tool in providing liquidity to companies. Especially the 

introduction or enhancement of a tax loss carry back system is mentioned as an effective 

way because it also supports companies making a loss that are not able to utilise tax 

incentives as taxable companies can. According to OECD, 38 % of its member states have 

either implemented or improved their tax loss carry back system during the ongoing 

financial crisis.48  

 

 

 
47 M P Devereux and others, ‘Discretionary fiscal responses to the COVID-19 pandemic.’ [2020] Oxford 
Review of Economic Policy 36 Supplement_1 225. 
48 OECD, ‘Tax Policy Reforms 2021: Special Edition on Tax Policy during the COVID-19 Pandemic’ (OECD 
Publishing Paris 2021). 
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3 METHODOLOGY 

In legal research, there are several different ways to approach a problem at hand. The 

theory applied to a specific problem is called the method, of which more than one can be 

used in a research paper. In the best-case scenario, the selected methods are in balance 

and complement each other, however it is very important for the scholar to choose the 

right method for the problem they are addressing.49 The purpose of this paper is to 

systematise the existing legislation concerning corporate income tax losses in Finland, 

to look at the economic discussion related to reforming the loss offsetting legislation, and 

to draw comparison from foreign legislation. The methods of legal doctrine, law and 

economics, and comparative law are used to reach these goals. 

Legal research differs greatly from research in the area of other disciplines – its theories 

can often not be generalised like in physics or mathematics because of simple limitations 

of different jurisdictions and because of the nature of the law itself. This has led many 

scholars to the conclusion that legal research is not science and thus legal doctrine, as 

presented below, is not a scientific method since it is missing the empirical aspect. Many 

legal scholars also research law in connection with sociology or economics, which 

connects the law with ‘reality’. This does not mean that legal doctrine has been or should 

be replaced with more empirical methods.50  

The legal dogmatic method, also called the doctrinal approach, legal doctrine, or black 

letter law, provides the foundation of this research by systematising the existing national 

legislation concerning corporate income tax losses. That is also the main purpose of the 

legal dogmatic method, namely organising the law and its concepts in a way that exposes 

the possible gaps in it. 51 As discussed above, legal doctrine has faced criticism especially 

from scholars in other disciplines. It has been claimed to be lacking context, being too 

descriptive, and being too specialised because of the geographical limitations of 

legislation. 52 What needs to be understood is that legal doctrine forms the basis of legal 

research by being an autonomous discipline. In legal doctrine, the researcher performs 

the study from within the legal system and the law itself provides the framework for the 

 
49 A M Slaughter & S R Ratner, ‘The Method is the Message’ [1999] The American Journal of 
International Law 93 410. 
50 M van Hoecke (ed), ‘Methodologies of legal research: which kind of method for what kind of 
discipline?’ (Bloomsbury Publishing 2011) 
51 J M Smits, ‘What is legal doctrine? On the aims and methods of legal-dogmatic research’ (2015) 
Maastricht University Private Law Institute Working Paper 2015/06. 
52 M van Hoecke (ed), ‘Methodologies of legal research: which kind of method for what kind of 
discipline?’ (Bloomsbury Publishing 2011) 
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research, and nothing else is needed. By connecting present legislation with case law and 

other developments of the law and organising them into one working entity, this 

approach to law is a changing system that finds inconsistencies and connects parts of the 

law into general principles.53  

The central aims of legal doctrine are description, prescription, and justification. By 

describing the existing law, its content is made clear and systematised. Without this 

feature of the method giving a framework and communicating how the law reads, it 

seems impossible to discuss law at all, because legal doctrine helps us to understand the 

complexity of the law and how the smallest details affect the interpretation of it. Although 

legal doctrine describes the existing law, the lex lata, it also prescribes the law and thus 

contributes to forming what the law should be, the lex ferenda. Prescription is both 

looking for the correct outcome and analysing how this outcome suits the described 

system. It is important to note that by judging the normativity of the existing law, legal 

scholars engaging in legal doctrine actually influence how law is applied in practice since 

legal doctrine affects judicial decision-making. In addition to the descriptive and 

prescriptive features of the legal dogmatic method, it can also be used to justify the lex 

lata by referring to the legal system itself, namely objectively analysing the acceptability 

of a norm within and against the system.54 Legal doctrine is thus hermeneutic, 

interpreting the law but also providing argumentation55. 

In this paper, comparison is drawn between the Finnish legislation and the national 

legislations of Norway, Great Britain, and Germany. These countries have been chosen 

because they all have some type of tax loss carry back system in place. To serve the 

purpose of comparing, the method of comparative law is used. Comparing two or several 

legal systems with each other in a chosen area of law can be done in a variety of ways, 

since the perspective to comparative legal analysis can be historical, empirical, statistical, 

functional or anything between, but most importantly it does not have its emphasis only 

on the written law but also on the effects of the culture on the development of the law.56 

Comparative law requires the scholar to dive deep into a foreign legal system that is not 

their own, however still taking the same insider view as in legal doctrine, and interpreting 

 
53 J M Smits, ‘What is legal doctrine? On the aims and methods of legal-dogmatic research’ (2015) 
Maastricht University Private Law Institute Working Paper 2015/06. 
54 idis. 
55 M van Hoecke (ed), ‘Methodologies of legal research: which kind of method for what kind of 
discipline?’ (Bloomsbury Publishing 2011). 
56 I Calboli, ‘The role of comparative legal analysis in intellectual property law: From good to great?’, in 
Methods and Perspectives in Intellectual Property (Edward Elgar Publishing 2013). 
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the foreign law in connection with the scholar’s own legal system. Although legal doctrine 

and comparative law have similar features of describing and interpreting the law, the 

purpose of these methods is different.57 The aim of comparative legal analysis is to use 

the information derived from investigating the foreign legal system to understand the 

national law and possible issues connected with it. Comparative law can address either 

the differences or the similarities of the legal systems.58 In this paper, the aim is to 

understand the differences in the legal systems that are the reason for other countries 

implementing a tax loss carry back whereas Finland has not. 

Tax loss offset has been a part of tax policy discussions in Finland for decades and an 

issue that has emerged repeatedly when scholars have evaluated the competitiveness of 

the Finnish tax system. Thus, an economic analysis of the law, also known as law and 

economics, is a natural part of a research on tax losses. Simplified, law and economics 

provides a view into how law affects society’s resource allocation and thus, the behaviour 

of individuals. To conduct economic analysis of the law, one must first find the costs and 

benefits of the problem at hand59, and connect these with the human choice, applying 

the rational choice theory which states that incentives such as the law affect the actions 

of rational individuals who wish to maximise the expected utility in markets that seek to 

find a state of equilibrium60. The purpose of the theory is to understand and forecast how 

people respond to legislation and changes in it.61 Some studies applying law and 

economics include empirical research, however it is not necessary, and in some cases not 

even preferred, to be able to engage in economic legal analysis. Because this research 

paper is aiming to find out why Finland has not implemented certain amendments to the 

legislation on loss offsetting, a positive approach to law and economics is taken, namely 

discussing what the policy is, why is it so, what has it been, what are its effects, and what 

it could be.62  

 

 
57 M van Hoecke (ed), ‘Methodologies of legal research: which kind of method for what kind of 
discipline?’ (Bloomsbury Publishing 2011). 
58 idis. 
59 H Winter, ‘Issues in Law and Economics’ (University of Chicago Press 2017). 
60 A M Pacces & L T Visscher, ‘Methodology of Law and Economics’ in Bart van Klink and Sanne Taekema 
(eds.), Law and Method. Interdisciplinary research into Law, (Series Politika 4 2011). 
61 idis. 
62 H Winter, ‘Issues in Law and Economics’ (University of Chicago Press 2017). 
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4 TAX POLICY AND ECONOMIC DISCUSSION CONCERNING 
TAX LOSS ASYMMETRY 

The most important function of taxation is to fund the operations of the public sector, 

i.e. the fiscal policy, and the aim of tax policy is to create and sustain a tax regime that is 

appropriate for the society and supports the goals of the social development policy. One 

of the main aims of taxation is also to support economic growth, which is the prerequisite 

for ensuring that the public sector is adequately funded. Since taxation always hinders 

economic operations, a balance needs to be found in a way where taxation does not 

discourage economic growth but advances it.63 It is evident that economic growth does 

not happen only through the means of the tax legislation, but the tax system and its 

structure, such as the proper functioning of the tax administration, affect a number of 

factors that together have an impact on a country’s economic growth and therefore, on 

the well-being of its citizens64. 

A well working tax system is efficient and predictable, meaning that it can reach its goals 

with minimal negative impact on the welfare of the taxpayers, and a taxpayer can make 

long-term decisions without taking superfluous risks. An optimal tax system would be 

neutral, meaning that it would not distort the taxpayers’ behaviour at all, which however 

is in contrast with some of the goals of tax policy, namely the aim for maximal tax revenue 

and even distribution of income. Thus, taxation affects behaviour, but it should not do it 

purposelessly65 and should therefore not diminish companies’ willingness to make 

investments, distort where the investments are made, or negatively affect financing 

decisions66. 

In contrast with the optimal tax system, in many cases taxation is deliberately used to 

impact and guide the behaviour of taxpayers67. When it comes to the goals of the tax 

policy, taxation can be used to increase economic growth by supporting the wanted 

behaviour of taxpayers and discouraging unwanted behaviour. Since investments are the 

cornerstone of growth, a tax system oriented to economic growth should especially 

enhance the possibilities for taxpayers to take risks and make profitable investments.68 

 
63 H Niskakangas, ’Veropolitiikka’ (Talentum Helsinki 2011). 
64 OECD, ‘Tax Policy Reform and Economic Growth’ (OECD Publishing 2010). 
65 S Kalin and others, ’Verotuksen muutospaineet ja tulevaisuus’ (2019) Publications of the Prime 
Minister’s Office 2019:35. 
66 J Harju and others, ’Yritysverotus, investoinnit ja tuottavuus’ (2017) Publications of the Prime 
Minister’s Office 6/2017. 
67 idis. 
68 H Niskakangas, ’Veropolitiikka’ (Talentum Helsinki 2011). 
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The encouragement of behaviour is done through tax incentives, of which a good example 

are the tax depreciations - in Finland, investment in assets have been stimulated through 

enabling larger depreciations in taxation than what the actual economic lifetime of the 

asset is.69  

The changes in the economic environment, including globalisation and digitalisation, are 

putting constant pressure to analyse and amend the tax system for it to remain efficient 

and serving its purpose.70 Being an EU member state, a part of Finland’s tax legislation 

is based on EU regulation and harmonisation of the taxation in the union71. Corporate 

taxation has however remained fairly unharmonised72 which for one’s part has 

contributed to the is increasing tax competition between countries, where especially 

income tax rates are lowered to attract companies, workforce, and investment. The 

decrease in income tax rates has been a trend during the past decades, making the 

international tax environment more complicated. The consensus is that more co-

operative efforts are required between countries to prevent the tax rates from lowering 

further.73 There are also opposing views, indicating that the co-operative efforts and tools 

such as tax treaties are in fact only working for the benefit of rich countries on the 

expense of others74. 

Changing the tax policy, implementing a full tax reform, or even amending a smaller part 

of the tax legislation is always a compromise. The trade-off between costs and benefits 

needs to be carefully considered, including among others the impact on tax revenue, 

compliance, and tax evasion.75 In this part, the history of the significant changes to 

Finnish tax legislation relating to loss offsetting will be discussed in connection with the 

public tax policy discussion. In addition, the economics of tax law asymmetry and the 

conditions of a financial crisis and its effects on tax policy are covered. 

 
69 H Niskakangas, ’Veropolitiikka’ (Talentum Helsinki 2011). 
70 OECD, ‘Tax Policy Reform and Economic Growth’ (OECD Publishing 2010). 
71 M Helminen, ‘EU-vero-oikeus’ (Alma Talent Helsinki 2018). 
72 idis. 
73 S Kalin and others, ’Verotuksen muutospaineet ja tulevaisuus’ (2019) Publications of the Prime 
Minister’s Office 2019:35. 
74 T Dagan, ‘International tax policy: Between competition and cooperation.’(Cambridge University Press 
2018). 
75 OECD, ‘Tax Policy Reform and Economic Growth’ (OECD Publishing 2010). 
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4.1 History of the legislation concerning corporate income tax loss relief 
in Finland 

Legislation and its changes are always connected with the political and societal 

atmosphere. When looking back in time to events occurred, one point of interest are also 

the issues of the current legislation and society since often past events are viewed to find 

solutions to present challenges. The structures of the legislation today cannot be fully 

understood without having knowledge about the historical development that led to the 

law being as it is at the moment. This development is tightly connected with the interests 

and values that affected the decisions at the time they were made.76 

The history of Finnish law is almost a thousand years old and the legislation has been 

built during different time periods, both on the top of existing legislation and in the place 

of it, where new legislation has replaced the old one.77 The full history of the Finnish tax 

legislation has never been written, and copies of many of the early provisions do not exist 

anymore78. The aim of this part is to look into the tax reforms and amendments that have 

changed the legislation concerning corporate income taxation and especially tax loss 

offsetting during the past hundred years. 

Taxing income and capital became the most important form of taxation around the time 

when Finland gained its independence in 191779. Income and property taxation were set 

to be the basis of the state taxation80 and in 1943, the Act on Taxation of Income and 

Property81 came into force, covering the taxation of both individual taxpayers and 

corporate taxpayers. Before the act of 1943, there was an act in place regulating the 

taxation of income and property82, however many central questions relating to the 

taxation of income and capital were answered by the rulings of the Supreme 

Administrative Court83, which was seen as unclear and the aim of the Act of 1943 was to 

 
76 J Kekkonen, ’Suomen oikeuden historiallisia kehityslinjoja’, (1999) Publications of the Helsinki 
University Faculty of Law. 
77 idis.  
78 J T Lappalainen, ’Verot verta joivat – vai joivatko? Kehityksen vuosisataiset pääpiirteet’ in J T 
Lappalainen (ed.) ’Verotushistoriaa 1’, (1999) Publications of the Turku University Faculty of History 
51/1999. 
79 J Lindgren, ’Maaverojen ja yritysverotuksen kehitys – veroparseleista ja suostunnasta kansainväliseen 
verokilpailuun’ [2015] Verotus 1865-2015 – Näkökulmia suomalaiseen verotukseen. 
80 idis. 
81 Act on Taxation of Income and Property (Tulo- ja omaisuusverolaki) 888/1943.  
82 Act on the Income and Property Tax (Laki tulo- ja omaisuusverosta) 306/1924. 
83 J Lindgren, ’Maaverojen ja yritysverotuksen kehitys – veroparseleista ja suostunnasta kansainväliseen 
verokilpailuun’ (2015) Verotus 1865-2015 – Näkökulmia suomalaiseen verotukseen. 
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clarify the provisions covering the taxation of both individuals and corporations84. In its 

legislative proposal for the Act on Taxation of Income and Property, the government of 

Finland stated that according to the modern principles of income taxation, state taxation 

must tax the taxpayer based on their unadulterated income and the taxation must be 

progressive for individuals, however not for corporations85. Previously, also corporate 

taxation was progressive in Finland86 and only after the Act of 1943, there was a more 

distinct separation between the taxation of individuals and corporations87. In the 

government proposal, it is argued that progressive taxation is not suitable for corporate 

taxation because it leads to inconsistent and contradictory taxation especially when it 

comes to limited liability companies, particularly where property was not taxed based on 

capital gains but based on the amount of property owned at the end of the tax year. In 

addition, all other Western countries had also abandoned progressive corporate taxation 

at that point.88 

The 1943 Act on Taxation of Income and Property did not regulate tax loss offsetting in 

any way89 and nor did the previous versions of the act90. In addition, the Accounting Act 

in force at the time91 was applied and interpreted very freely which resulted in different 

accounting practices between companies and therefore, also in varying ways to calculate 

income before taxes92. The requirements of business taxation were to a certain degree 

overlooked until 1968, up to when the taxation of business income was based on the Act 

on Taxation of Income and Property together with the provisions of municipal taxation93. 

In 1967, the government gave a proposal for the Act on the Taxation of Business Income 

which came into force in 1968. It highlighted the role of taxation as an economic policy 

tool of the government and the effect that taxation has on the decisions made by business 

owners. The proposal noted that in the existing legislation, there were not many 

provisions concerning specifically business taxation which has resulted in non-uniform 

 
84 Finnish Government, ‘Hallituksen esitys n:o 77 (1943vp) tulo- ja omaisuusverolaiksi’ HE 77/1943. 
85 idis. 
86 H Valvanne, ’Yhteisöjen verotus Suomessa vuosina 1938-1945’, (1947) Publications of the Economic 
Research Facility of the Finnish Central Bank series B:6. 
87 J Lindgren, ’Maaverojen ja yritysverotuksen kehitys – veroparseleista ja suostunnasta kansainväliseen 
verokilpailuun’ [2015] Verotus 1865-2015 – Näkökulmia suomalaiseen verotukseen. 
88 idis. 
89 Act on Taxation of Income and Property (Tulo- ja omaisuusverolaki) 888/1943. 
90 Act on the Income and Property Tax (Laki tulo- ja omaisuusverosta) 306/1924. 
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taxation practices, and that the legislation needed to be amended and completed in that 

regard.94 

Until 1969, a prominent feature of the Finnish tax legislation was the principle of the 

inviolability of the tax year which meant that there was no possibility for a taxpayer to 

deduct a loss occurred in a certain tax year from the income of another tax year95. There 

were some exceptions to this principle, which enabled dissimulated tax loss relief. For 

example, the inventory valuation rules were quite freely up to the taxpayer’s discretion, 

which meant that for some taxpayers the principle of the inviolability of the tax year was 

merely theoretical. However, these possibilities to engage in hidden tax loss relief or 

other result adjustment measures were not applicable to all taxpayers.96 From the 

perspective of a company conducting business operations, the provisions of the tax 

legislation were too narrow and difficult to implement. Especially the principle of the 

inviolability of the tax year resulted in unreasonable taxation of corporations. In practice, 

without the possibility for tax loss relief, in a situation where the company had more tax-

deductible costs than taxable income, the amount of deductible costs exceeding the 

taxable income could not be utilised in any way. To avoid this, companies might have 

prepared their accounting records in a way that resulted in a smaller loss in taxation or 

to a null result – this way of preparing the records was of course not according to the 

accepted accounting procedures. Thus, the inviolability principle and lack of loss relief 

possibilities had substantial effects on how companies were preparing their financial 

statements, how inventory was handled and recorded, and how the acquisition costs of 

fixed assets were divided between financial periods.97 

The Finnish government gave its proposal for the Act on Tax Loss Relief in 196798 which 

was mainly based on the reports of the Tax Legislation Committee in 1961 and the 

Business Taxation Renewal Committee in 196699. In the Tax Legislation Committee’s 

report, it was noted that Finland is one of the only jurisdictions where tax loss relief is 

not possible at the time, however the committee’s view was that implementing a tax loss 

 
94 Finnish Government, ‘Hallituksen esitys laiksi elinkeinotulon verottamisesta ja eräiksi siihen liittyviksi 
laeiksi’ HE 172/1967. 
95 V P Nuotio, ’Tappiontasaus tuloverotuksessa’ (Talentum Helsinki 2012). 
96 E Andersson, O Ikkala, & E Nuorvala, ’Uusi elinkeinoverolainsäädäntö’ (Suomen Lakimiesliiton 
Kustannus Oy Helsinki 1976). 
97 P Honkanen, ’Tappiontasaus ja tilinpäätös’ (1969) Verotus 5/1969 191-195. 
98 Finnish Government, ‘Hallituksen esitys n:o 173 (1967vp) laiksi tappiontasauksesta tuloverotuksessa ja 
laiksi kehitysalueiden teollisuuden veronhuojennuksista annetun lain muuttamisesta’ HE 173/1967. 
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relief system would be too difficult especially when it comes to the assessment of taxation 

for example in a case where the taxation of the previous tax year is still open or being 

adjusted. It was also discussed that tax loss relief could open possibilities for tax evasion. 

Despite of the reluctant view of the committee in 1961, another report was published in 

1966 by the Business Taxation Renewal Committee, where it was suggested that 

provisions allowing tax loss relief would be implemented in Finland.100 In 1968, tax loss 

offsetting was introduced in Finnish tax legislation101. The possibility of a tax loss carry 

back system was not subject to a wider discussion and it was stated by scholars that 

although in some countries there is a possibility to carry losses back, it was seen as being 

too complicated because taxes would have to be refunded to the taxpayers. The restricted 

time for carrying losses forward was commented with arguing that tax loss relief can be 

perfect only when the time period during which the losses can be utilised is not restricted, 

but unfortunately this would result in practical difficulties.102  

In the 1967 government proposal for the Act on Tax Loss Relief, the basic thinking about 

tax periods was changed from looking strictly at the tax year as a fixed period to realising 

that the tax year is just a time period to which a part of the corporation’s costs and income 

is periodized and that mainly serves the purpose of tax assessment103. This was a 

significant change compared to the previous principle of the inviolability of the tax year.  

When looking at the whole lifetime of a corporation, the total tax burden should be the 

same for a company that has made a taxable profit of a hundred and tax loss of a fifty in 

two different tax years and for a company that has made a taxable profit of a fifty in one 

tax year. Reference was also made to the legislation of Sweden, Great Britain, Western 

Germany, Denmark, Norway, and the United States104. 

In the first version of the Act on Tax Loss Relief that applied for the first time in tax year 

1970, the carry forward period was limited to five years, with the exception of newly 

established companies, where losses occurred in the first five years of the company’s 

lifetime could be carried forward for ten years. Also, the provision that if more than a 

half of the shares change hand, the losses are forfeited, was included in the first version 

 
100 V P Nuotio, ’Tappiontasaus tuloverotuksessa’ (Talentum Helsinki 2012). 
101 Act on Tax Loss Relief (Laki tappiontasauksesta tuloverotuksessa) 362/1968. 
102 For example: E Andersson, O Ilkkala & E Nuorvala (N 96); O Nykänen, ‘Tappiontasauksesta’ (1978) 
Verotus 5/1978 275-282. 
103 Finnish Government, ‘Hallituksen esitys n:o 173 (1967vp) laiksi tappiontasauksesta tuloverotuksessa 
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of the act.105 The basis of this provision is to prevent a situation where the shares of a 

loss-making company would become a target of bargaining106. The right to utilise tax 

losses was restricted by the fact that if a company failed to comply with the obligation to 

file its tax return, a tax loss was not confirmed for the tax year in question. First, the 

government proposed that the taxpayer should always apply for the utilisation of tax 

losses separately, however it was concluded that the losses will be utilised against taxable 

income ex officio and no separate application is needed.107 It is also noteworthy that 

municipal taxation and state taxation were separated for companies, and in state 

taxation all sources of income were calculated together, whereas in municipal taxation, 

losses were confirmed separately for each source of income. 

Already in 1971, the possibility to only carry losses forward was discussed and somewhat 

criticised, commenting that a company should be careful not to make a loss in its last 

year of operations, because the loss cannot be utilised. If the last year of operations is 

loss-making, the total tax burden of the company is larger than if the losses could also be 

carried back.108 In addition, the connection between the then existing municipal 

presumptive income taxation109 and tax loss relief was seen as very complicated. 

Originally in the Business Taxation Renewal Committee’s report of 1966 it was argued 

that the introduction of a tax loss relief system should not interfere with the presumptive 

income taxation. After the implementation of the Act on Tax Loss Relief, the relationship 

between these two features of the tax system was complex, and there were a lot of 

interpretation issues.110 It has been later argued that the presumptive income taxation 

system was arbitrary and had a undesirable effect especially on less profitable companies 

resulting sometimes in an effective tax rate of over 100 percent111. Until 1991, when the 

system was abolished completely112, the presumptive income taxation was an exception 

in a tax system which was otherwise based on net income113. Other issues of the novel tax 
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loss relief legislation were also publicly discussed, such as changes in the ownership 

within a group of companies where Supreme Administrative Court ruled in 1988 that it 

does not affect the right to utilise existing tax losses, i.e., the tax losses are forfeited even 

if the change in ownership happens within a group of companies. The issues with 

different sources of income were causing unclarities in the interpretation of the 

legislation, and the appeal process was criticised. It was argued in 1988 that in the next 

corporate income tax reform also the role of tax loss relief should be investigated.114  

The novel Act on Tax Loss Relief predictably resulted in new case law related to for 

example situations discussed above such as cases where the ownership had changed or 

where there were unclarities of the source of income and consequently of how tax losses 

could be utilised115. Prior to 1993, when the Act on Tax Loss Relief was repealed and the 

provisions of loss relief were included in the Income Tax Act116, the Act on Tax Loss Relief 

was amended several times, however most of the changes were not significant. There 

were minor changes, such as changes to the application of the law to different kind of 

banks in 1972117, changes to determining the loss in forestry in 1979118, facilitating the 

movement of tax losses in mergers between different company types in 1982119, 

restricting the possibility to utilise losses in municipal taxation in 1983120, making the 

procedure of appealing easier in 1984121, and temporarily restricting the utilisation of 

losses occurred from agriculture in 1988122. It is also noteworthy to mention that there 

were legislative proposals by certain individual politicians to repeal the Act on Tax Loss 
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Relief completely, because based on their view it was a tool for companies to evade taxes 

for several years in a row123. 

Significant changes concerning tax loss relief and business taxation in general occurred 

in 1978, when the Act on Tax Loss Relief, the Act on the Taxation of Business Income, 

the Act on Taxation of Capital and Income, and the Act on Stamp Tax were amended. 

According to the government proposal, weaknesses had been detected especially when it 

came to the taxation of small and medium sized companies. Regarding tax loss relief, the 

possibility to utilise tax losses despite of a change in the ownership was introduced. At 

this point, the permit to utilise the losses had to be applied from the Ministry of 

Finance.124 In 1989, a full tax reform was conducted in Finland. The aim of the reform 

was to tax different sources of income more equally, to extend the tax base, and advance 

the neutrality of taxation.125 For tax loss relief, this meant mainly that the earlier 

temporary restrictions to the utilisation of tax losses occurred from agriculture were 

made permanent126.  

In 1993, there was another large tax reform in Finland, where both the taxation of capital 

and corporate taxation were renewed. The most significant change in general was the 

separation of the taxation of capital and earned income, i.e. the change into a dual 

income tax system, – starting from January 1993, capital income has been taxed with flat 

rates and earned income progressively. This renewal of the taxation structure amended 

Finland’s tax regime so that it became more similar to the regime of the other Nordic 

countries.127 The sources of income were amended in a way where only the earned income 

of individuals remained to be taxed at the municipal level. Sources of income were now 

personal income under the Income Tax Act, business income under the Act on the 

Taxation of Business Income, and agricultural income covered by the Agricultural 

Income Tax Act. During this tax reform, the Act on Tax Loss Relief was repealed, and the 

 
123 E Laine, ‘Lakialoite no 20/1987: Ehdotus laiksi tappiontasauksesta tuloverotuksessa annetun lain 
kumoamisesta’ (1987) Parliament 1987. 
124 Finnish Government, ‘Hallituksen esitys eduskunnalle 1)laeiksi elinkeinotulon verottamisesta annetun 
lain muuttamisesta, 2)tappiontasauksesta tuloverotuksessa annetun lain 2 ja 6 :n muuttamisesta, 3)tulo- 
ja varallisuusverolain muuttamisesta (Uusi nimike: 3)laki tulo- ja omaisuusverolain muuttamisesta, 
VaVM 86) sekä 4)leimaverolain muuttamisesta.’ HE 224/1978.  
125 J Lindgren, ’Maaverojen ja yritysverotuksen kehitys – veroparseleista ja suostunnasta kansainväliseen 
verokilpailuun’ [2015] Verotus 1865-2015 – Näkökulmia suomalaiseen verotukseen. 
126 Finnish Government, ‘Hallituksen esitys eduskunnalle laeiksi maatilatalouden tuloverolain 
muuttamisesta sekä tappiontasauksesta tuloverotuksessa annetun lain 2 ja 4 §:n muuttamisesta. Laki 
tappiontasauksesta tuloverotuksessa.’ HE 113/1989; Act on Tax Loss Relief Amendment 1341/1989. 
127 J Lindgren, ’Maaverojen ja yritysverotuksen kehitys – veroparseleista ja suostunnasta kansainväliseen 
verokilpailuun’ [2015] Verotus 1865-2015 – Näkökulmia suomalaiseen verotukseen. 
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provisions were mainly included in the novel Income Tax Act128 and in the Taxation Act 

insofar that the provisions were procedural129. The period for utilising tax losses was 

extended to ten years, and it was confirmed that losses can only be utilised against 

income generated from the same source of income as from which they had originally 

occurred.130  

Scholars later argued that this change in the sources on income was a disadvantage for 

taxpayers, and that already during the tax reform of 1993, the different sources of income 

in business operations should have been abolished131. The issues with the different 

sources of income became evident when there was a tax loss in one source of income and 

profit in another – these could not be utilised against each other. The period of ten years 

to utilise the tax losses gave some alleviation against the otherwise inflexible system, 

however a longer carry forward period or a possibility to carry losses back would have 

been in the advantage of the taxpayers.132 With the amended legislation, the tax losses of 

a liquidated corporation could also not be offset in the taxation of the shareholders as 

was previously possible, which was seen as resulting in more of unusable tax losses. At 

the time of the 1993 tax reform, the transition was viewed to be difficult and it was 

predicted that it would result in several issues for both the tax administration and to 

taxpayers.133 

Also the Act on the Taxation of Business Income was amended during the 1993 tax 

reform. In the government proposal, references were made to the international 

development of corporate taxation, especially to the growing aims to harmonise taxation 

in the European Community and to the tax reforms conducted in other OECD 

countries.134 The most important general policy change was bringing the taxable income 

and book income of companies more in line with each other. It was noted that the 

 
128 Finnish Government, ‘Hallituksen esitys eduskunnalle tuloverolaiksi sekä laiksi eräiden 
yleishyödyllisten yhteisöjen veronhuojennuksista annetun lain 1 ja 6 §:n muuttamisesta.’ HE 200/1992; 
Income Tax Act 1535/1992. 
129 Taxation Act 482/1958 repealed by the Act On Assessment Procedure (Laki verotusmenettelystä) 
1558/1995. 
130 Finnish Government, ‘Hallituksen esitys eduskunnalle tuloverolaiksi sekä laiksi eräiden 
yleishyödyllisten yhteisöjen veronhuojennuksista annetun lain 1 ja 6 §:n muuttamisesta.’ HE 200/1992; 
Income Tax Act 1535/1992. 
131 E Andersson, ’Verotuksemme muutoksista viimeksi kuluneiden 50 vuoden aikana’ [2008] Verotus 
1/2008 26-34. 
132 O P K Mattila, ’Tulolähdejaosta ja sen merkityksestä verotuksessa’ [2009] Verotus 2/2009 131-144. 
133 E Linnakangas, ’Uusi tappiontasausjärjestelmä’ [1993] Verotus 2/1993 151-165. 
134 Finnish Government, ‘Hallituksen esitys Eduskunnalle laeiksi elinkeinotulon verottamisesta annetun 
lain ja konserniavustuksesta verotuksessa annetun lain muuttamisesta.’ HE 203/1992; Act on the 
Taxation of Business Income Amendment 1539/1992. 
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direction in which the accounting practices and legislation were being developed did not 

fit with the existing tax legislation, which made the tax regime overly complicated 

especially for foreign investors. Thus, many amendments were made concerning for 

example provisions and capital gains from sale of fixed assets.135 

Since the tax reform of 1993, the basic provisions in the Income Tax Act related to tax 

loss relief, such as the time period during which the losses could be utilised, have 

remained largely unchanged. In 1995, Finland became a member state of the European 

Union, which naturally had an effect on the national legislation since existing EU 

directives became applicable. Following the year 1995, most of the amendments 

regarding tax loss relief have been directly connected to EU directives and there has been 

very little discussion regarding the tax loss relief provisions that would have been 

initiated nationally. One of the most significant directives was the Council Directive 

90/434/EEC, which concerned taxation in mergers, divisions and other share transfers 

between companies within the union136. The Income Tax Act was amended to correspond 

the directive when it came to the effect that both domestic and international mergers and 

de-mergers had on tax loss relief137. In 1998, the provisions related to utilising tax losses 

against group contribution were alleviated in situations where there had been a change 

in the ownership. In the government proposal it was argued that the previous provisions 

had turned out to be too restrictive in cases where the group contribution was given by a 

company that was a part of the same group as the recipient already before the change in 

the ownership. Thus, it was concluded that a permit to utilise tax losses against group 

contribution despite of a change in the ownership should be granted in case the 

prerequisites for giving group contribution were in place already before the shares 

changed hands.138  

 
135 Finnish Government, ‘Hallituksen esitys Eduskunnalle laeiksi elinkeinotulon verottamisesta annetun 
lain ja konserniavustuksesta verotuksessa annetun lain muuttamisesta.’ HE 203/1992; Act on the 
Taxation of Business Income Amendment 1539/1992. 
136 Council Directive 90/434/EEC of 23 July 1990 on the common system of taxation applicable to 
mergers, divisions, transfers of assets and exchanges of shares concerning companies of different 
Member States. 
137 Finnish Government, ‘Hallituksen esitys eduskunnalle yritysjärjestelyjä koskevien elinkeinotulon 
verottamisesta annetun lain ja eräiden muiden lakien säännösten muuttamisesta.’ HE 177/1995; Income 
Tax Act Amendment 1734/1995. 
138 Finnish Government, ‘Hallituksen esitys Eduskunnalle laeiksi yhtiöveron hyvityksestä annetun lain 5 a 
ja 8 §:n sekä tuloverolain 122 §:n muuttamisesta.’ HE 201/1998; Income Tax Act Amendment 945/1998. 
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In 2006, the EU merger directive was amended to cover partial de-mergers139. Following 

this, the Income Tax Act was amended to correspond to the directive, which meant that 

the transfer and utilisation of losses in de-merger was included in the act. In addition, a 

provision concerning the treatment of losses of a permanent establishment in a situation 

where the permanent establishment is being incorporated to a company in another 

member state was included.140 In the public discussion, the taxation during mergers and 

de-mergers has received continuous attention with the aim to clarify and understand the 

provisions related to tax loss relief connected to corporate transactions141. 

As discussed, until tax year 2020, tax losses could be utilised only against income derived 

from the same source of income than form which the losses had occurred. Because the 

provisions for calculating taxable income differ from each other in the different acts, the 

total tax burden of a company could be lower or higher depending on which source of 

income was applicable to its business operations. However, the provisions have become 

more similar during the recent decades and thus, the largest effect of the divisions to 

sources of income was on the possibility of utilising tax losses. In addition, different 

sources of income are generally not recognised internationally in taxation. Thus, in its 

proposal in 2019 the government proposed that as a rule of thumb, all business 

operations other than agriculture of a corporation would be taxed according to the source 

of business income. This simplifies the utilisation of tax losses and prevents situations 

where a corporation is making a loss in one source of income and profit in the other 

source of income, thus paying taxes although the total net income might be negative. The 

amendment naturally decreases the amount of tax revenue received by the state and 

increases the cash flow of companies through wider possibilities to utilise tax losses.142  

In addition to the somewhat active discussion regarding the treatment of tax losses in 

corporate transactions and international situations, the public debate concerning tax loss 

 
139 Council Directive 2005/19/EC of 17 February 2005 amending Directive 90/434/EEC 1990 on the 
common system of taxation applicable to mergers, divisions, transfers of assets and exchanges of shares 
concerning companies of different Member States. 
140 Finnish Government, ‘Hallituksen esitys Eduskunnalle eräitä yritysjärjestelyjä koskeviksi muutoksiksi 
verolainsäädäntöön.’ HE 247/2006; Income Tax Act Amendment 1425/2006. 
141 Eg: V-P Nuotio, ‘Tappiontasaus kotimaisten osakeyhtiöiden sulautumistilanteessa’ [2005] Verotus 
5/2005 525-548; V-P Nuotio, ’Tappiontasaus kotimaisten osakeyhtiöiden jakautumistilanteessa’ [2008] 
Verotus 5/2008 510-525; T Ahonen, E Pykönen, & J Salmikivi, ’Tappioiden lopullisuudesta ja 
vähentämisestä rajat ylittävissä yritysjärjestelytilanteissa’ [2016] Verotus 5/2016 539-551. 
142 Finnish Government, ‘Hallituksen esitys eduskunnalle laeiksi elinkeinotulon verottamisesta annetun 
lain, tuloverolain ja eräiden muiden lakien muuttamisesta.’ HE 257/2018; Income Tax Act Amendment 
309/2019. 
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relief has been relatively inactive in the first decades of the 21st century. There is an aim 

to systemise the existing legislation and case law in books and articles143, however in 

general there has been very little focus on the provisions related to tax loss relief and 

most of the contributions mentioned above were made by one person. In 2009, after the 

financial crisis of 2007-2008, the possibilities to amend the way in which tax losses can 

be utilised were mentioned in an expert group report published by the Ministry of 

Economic Affairs and Employment in Finland. It was stated that to support the growth 

of innovative companies, tax loss carry back should be included in the Finnish tax 

legislation because the provisions related to tax loss relief are too restrictive and a carry 

back system is used in several countries either continuously or as a temporary response 

to the financial crisis. The change would enable companies to periodise their income and 

losses more freely. In addition to providing faster cash flow to companies, the amount of 

taxes paid after loss-making years is larger, because a part of the losses has already been 

utilised.144 In 2013, the report of the Expert Working Group on Business Taxation also 

discussed the issues connected with the different sources of income and the option of a 

tax loss carry back system. It was concluded that the different sources of income should 

be abolished, which would extend the possibilities for tax loss relief. However, the tax 

loss carry back system was viewed as too problematic mainly based on the decrease in 

tax revenue and lack of the tax revenue’s predictability. In addition, it was argued that 

the system is not widely in use internationally.145 The introduction of tax loss carry back 

system was cautiously promoted in a 2017 report published by the VATT Institute for 

Economic Research, where it was argued that the tax loss relief system should be 

strengthened in Finland. The report mainly discusses the option of a deductible 

provision of the net income based on the Swedish model, but this provision option alone 

would not solve the immediate issues with tax loss relief such as a carry back system 

would.146  

The most recent financial crisis seems to have triggered the discussion related to the 

restricted tax loss relief possibilities in Finland again, at least among some interest 

 
143 V-P Nuotio (N 44); V-P Nuotio, ’Uutta oikeuskäytäntöä tappiontasauksen alalta’ [2014] Verotus 
4/2014 359-374. 
144 Ministry of Economic Affairs and Employment of Finland, ’Kasvuyrittäjyyden kannustaminen 
verotuksen keinoin. Asiantuntijaselvitys innovatiivisten yritysten toimintaedellytysten edistämisestä’ 
(2009) Publications of the Ministry of Economic Affairs and Employment in Finland, Innovaatio 29/2009. 
145 Ministry of Finance, The Expert Working Group on Business Taxation, ‘Elinkeinoverotuksen 
asiantuntijatyöryhmän muistio’ (2013) Ministry of Finance publications 16/2013. 
146 J Harju and others, ’Yritysverotus, investoinnit ja tuottavuus’ (2017) Publications of the Prime 
Minister’s Office 6/2017. 
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groups. In the start of the financial crisis caused by the coronavirus pandemic in 2020, 

repeating the words of the 2009 expert group report published by the Ministry of 

Economic Affairs and Employment, the Confederation of Finnish Industries published 

an announcement listing measures with which the Finnish companies could be 

supported during the financial crisis. One of these measures was the introduction of a 

temporary tax loss carry back system to help companies in the acute cash flow crisis. It 

was argued that the actual final cost for the government would be a slight increase in 

interest expenses.147 In March 2021, the Confederation of Finnish Industries repeated 

these measures, including the implementation of a tax loss carry back system, in their 

report which gave comments to the government discussions concerning the economic 

situation in Finland and the exit out of the circumstances caused by the COVID-19 

pandemic148. However, no concrete legislative proposals or other actions related to tax 

loss relief have emerged despite of the beforementioned reports and statements. 

In May 2021, the European Commission published a recommendation concerning the 

treatment of tax losses during the COVID-19 pandemic and related financial crisis. The 

European Commission recommends that all member states would allow tax loss carry 

back for at least one year and up to three years.149 Recommendations given by the 

European Commission are not binding and at the time of writing this paper, it has not 

been published whether Finland will act accordingly. 

4.2 Economics of tax loss asymmetry 

It is obvious that there are different views and understandings concerning the possible 

implementation of a tax loss carry back system in Finland. The advocates of tax loss carry 

back argue for the increased cash flow and better investment response and state that in 

the end, the government would only lose in interest expenses, whereas the opponents 

base their statements on the fact that such system would result in procedural difficulties 

and decreased tax revenue. When looking at the economics of a tax legislation and tax 

 
147 Confederation of Finnish Industries, ’Elinkeinoelämän järjestöjen yhteiset ehdotukset yritysten 
kriisiavuksi: ”Pelastetaan suomalaiset yritykset ja työpaikat”.’ (2020) Confederation of Finnish Industries 
23 April 2020 <https://ek.fi/ajankohtaista/tiedotteet/2020/04/23/elinkeinoelaman-jarjestojen-yhteiset-
ehdotukset-yritysten-kriisiavuksi-pelastetaan-suomalaiset-yritykset-ja-tyopaikat/> accessed 4 April 
2021. 
148 Confederation of Finnish Industries, ’Restart-ohjelman käynnistäminen ja viestit hallituksen 
puoliväliriiheen’ (2021) Publications of the Confederation of Finnish Industries.  
149 European Commission, ’COMMISSION RECOMMENDATION of 18.5.2021 on the tax treatment of 
losses during the COVID-19 crisis’ (Brussels 2021). 
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policy, it is important to understand the big picture150. In other words, looking at the 

completeness of the issue in a way which enables us to compare different options and 

their costs and benefits with each other. Tax policy is always a trade-off between costs 

and benefits, which among others include social welfare, efficiency, distortion, and 

distribution.151 Unfortunately, these costs and benefits can be direct or indirect, usually 

meaning obvious and not that obvious, respectively. It might be virtually impossible to 

have all the facts or, even if one has complete information, still to make a decision that 

could take all possible outcomes into consideration.152  

As discussed, taxation does not exist in a perfect market153, and taxes do form obstacles 

in the way of economic activities154. The question therefore is, what is the acceptable level 

of restraint that taxation can have on economic activities and here, especially on the cash 

flow and investment possibilities of companies. In this part, the economics of tax loss 

asymmetry are discussed.  

One of the most significant issues with tax law asymmetry is the amount of unused tax 

losses and their importance in the economy for both the companies and the 

government155. With heavily restricted possibilities for tax loss relief, firms lose money 

because they are not fully refunded for their tax losses and are not always able to utilise 

tax losses before they expire because the period for utilising tax losses is relatively short. 

The other side of the coin is the amount of tax revenue received by the government, since 

less restricted tax loss relief would decrease the amount of tax revenue. In the following 

tables, key figures related to taxable income and expired unused tax losses for corporate 

taxpayers in Finland for tax years 2014-2019 are presented. The tax rate in Finland has 

been 20 % since tax year 2014. 

  

 
150 L Kaplow, ’The Theory of taxation and public economics’ (Princeton University Press 2008). 
151 idis. 
152 idis. 
153 F Modigliani & M H Miller, ‘The cost of capital, corporation finance and the theory of investment’ 
[1958] The American economic review 48.3 261. 
154 H Niskakangas, ’Veropolitiikka’ (Talentum Helsinki 2011). 
155 R Altschuler & A J Auerbach, ‘The significance of tax law asymmetries: An empirical investigation.’ 
[1990] The Quarterly Journal of Economics 105.1 61. 



 30 

Table 1 Number of corporate taxpayers subject to tax assessment, number of corporate 
taxpayers with taxable income, and number of corporate taxpayers with losses expiring 
during the tax year in question, tax years 2014-2019 

Tax year 2014 2015 2016 2017 2018 2019 Average 

Number of 

corporations 

receiving a tax 

assessment 

note156 

332 098 340 076 344 541 440 828 451 435 454 570 393 925 

Number of 

corporate 

taxpayers with 

taxable 

income157 

108 125 110 682 114 000 122 027 124 167 126 635 117 606 

Number of 

corporate 

taxpayers with 

tax losses 

expiring during 

the tax year in 

question158 

16 980 17 036 18 078 22 901 27 603 28 090 21 781 

 

First, we look at the number of taxpayers in Finland. In table 1, the number of 

corporations subject to tax assessment, the number of corporate taxpayers with taxable 

income, and the number of corporate taxpayers with losses expiring during the tax year 

in question are presented. The table includes corporate taxpayers whose taxable income 

is calculated according to the Act on Taxation of Business Income, Income Tax Act, or 

Agricultural Income Tax Act. During tax years 2014-2019, an average of 393 thousand 

corporations received a tax assessment note. The number has increased from 332 

thousand in 2014 to over 454 thousand in 2019. A tax assessment note, also called a tax 

decision, is received by corporations that are subject to tax liability in Finland159. From 

these companies, an average of approximately 188 thousand taxpayers had taxable 

income during the tax years 2014-2019, which means the rest of the taxpayers either 

 
156 Finnish Tax Administration, ‘Yhteisöjen ja yhteisetuuksien välittömät verot ja veroluonteiset maksut 
muuttujina, Verotuspäätösten saajien lukumäärä (Lverotusmenettelystä 51 §)’ (2021) Database of the 
Finnish Tax Administration. 
157 Finnish Tax Administration, ‘Yhteisöjen ja yhteisetuuksien välittömät verot ja veroluonteiset maksut 
muuttujina, Yhteisöjen ja yhteisetuuksien verotettava tulo, Saajien lukumäärä.’ (2021) Database of the 
Finnish Tax Administration. 
158 Finnish Tax Administration, ‘Poistot, varaukset ja vanhat tappiot verotuksessa muuttujina, Yhteisöjen 
ja elinkeinoyhtymien vanhentuneet käyttämättä jääneet tappiot verovuoren lopussa yhteensä, Saajien 
lukumäärä.’ (2021) Database of the Finnish Tax Administration. 
159 Act on Assessment Procedure (Laki verotusmenettelystä) § 51 
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made a loss or had a taxable income of zero. The number of taxpayers with taxable 

income has been increasing from 108 thousand in 2014 to almost 127 thousand in 2019. 

Correspondingly, the number of corporate taxpayers with tax losses expiring during the 

tax year in question has increased steadily from 17 thousand to 28 thousand during 2014-

2019, with the average being approximately 22 thousand taxpayers per year. The ratio 

between the number companies subject to tax assessment and the number of companies 

with tax losses expiring has remained approximately the same, around 5-6 %, during the 

time period in question. 

Table 2 Taxable income of corporate taxpayers in Finland, tax years 2014-2019 

Tax year 2014 2015 2016 2017 2018 2019 Total 

average 

Taxable income, 

total, tEUR160 

23 402 678 24 191 943 29 594 142 31 308 185 31 567 304 31 032 731 28 516 164 

Taxable income, 

average per 

company, 

tEUR161 

216 219 260 257 254 245 242 

Taxable income, 

median, tEUR162 

14,0 14,2 14,4 15,4 16,5 16,7 15 

 
As presented in table 2, the average yearly total taxable income for corporate taxpayers 

for tax years 2014-2019 was 28 516 million euros, which results in an average of 242 

thousand euros per corporate taxpayer per year, the median being approximately 15 

thousand euros. In this table, only taxpayers with taxable income are taken into 

consideration, thus for the average taxable income, n = 177 606 taxpayers. 

In 2019, 3,2 % of all companies that had taxable income were large companies with 

personnel over 250 people. These large companies paid 54,7 % of the amount of 

corporate taxes paid in Finland for tax year 2019, which is the reason for the average 

taxable income being that much higher than the median. Accordingly, 83 % of corporate 

taxes were paid by micro companies having personnel of less than ten people. Of the 

taxable income for corporate taxpayers in 2019, 94 % is business income calculated 

 
160 Finnish Tax Administration, ‘Yhteisöjen ja yhteisetuuksien välittömät verot ja veroluonteiset maksut, 
Elinkeinotoiminnan verotettava tulo.’ (2021) Database of the Finnish Tax Administration. 
161 idis. 
162 idis. 
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according to the Act on the Taxation of Business Income and 5,6 % is income calculated 

according to the Income Tax Act. The rest is income from agriculture.163 

Table 3 Expired tax losses of corporate taxpayers in Finland, tax years 2014-2019 

Tax year 2014 2015 2016 2017 2018 2019 Average 

Expired tax losses, 
total, tEUR164 

604 053 536 077 500 422 839 649 1 168 650 1 221 263 811 686 

Expired tax losses, 
average per 
company, tEUR165 

35,6 31,5 27,7 36,7 42,3 43,5 36 

Expired tax losses, 
median, tEUR166 

1,9 1,9 2,0 2,1 2,4 2,6 2 

 

As presented in table 3, for the tax years 2014-2019, the total amount of expired tax losses 

per year for Finnish corporations was an average of almost 812 million euros per tax year. 

On average, a single company had 36 thousand euros of expired unused losses per tax 

year, the median being two thousand euros. Here, the average n = 21 781, thus 

corporations with expired tax losses. 

Table 4 Percentage of expired tax losses of taxable income for corporate taxpayers in 
Finland, tax years 2014-2019 

Tax year 2014 2015 2016 2017 2018 2019 Average 

Expired tax losses of taxable 
income, total, % 2,6 % 2,2 % 1,7 % 2,7 % 3,7 % 3,9 % 2,8 % 
Average expired tax losses 
of average taxable income, 
%  16,4 % 14,4 % 10,7 % 14,3 % 16,7 % 17,7 % 15,0 % 

Median expired tax losses of 
median taxable income, % 13,6 % 13,1 % 13,6 % 13,7 % 14,8 % 15,8 % 14,1 % 

 

Table 4 represents the ratio of the expired tax losses to the taxable income for corporate 

taxpayers of the tax year in question during tax years 2014-2019. On average for years 

2014-2019, the total expired tax losses are only 2,8 % of the total taxable income for all 

 
163 Finnish Tax Administration, ’Verohallinnon tilastoja: Yhteisöasiakkaiden tuloverot, veronpalautukset 
ja jäännösverot verovuonna 2019’ (2021) Database of the Finnish Tax Administration 
164 Finnish Tax Administration, ‘Poistot, varaukset ja vanhat tappiot verotuksessa muuttujina, 
Elinkeinotoiminnan tulolähteen vanhentuneet käyttämättä jääneet tappiot.’ (2021) Database of the 
Finnish Tax Administration. 
165 idis. 
166 idis. 
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taxpayers. However, on taxpayer level, the average percentage rises to 15 % and the 

median is 14,1 %. This rise indicates that companies with lower taxable income have 

substantially more expiring losses than companies with a higher taxable income. 

However, since the taxable income is for companies with taxable income, n = 177 606, 

and the tax losses only for companies with expired tax losses, n = 21 781, the effect of the 

tax losses for a company that actually lost them is higher than the ratio for an average 

company with taxable income. Unfortunately, there is no data available on the previous 

or future taxable income of the companies with expired losses that would indicate at 

which ratio companies have expiring tax losses compared to their own taxable income. 

There is also no information available as to which percentage of the companies that are 

subject to tax liability in Finland are actually making a tax loss. Based on studies, in the 

United States approximately 30 % of companies and in Europe approximately 24 % of 

private companies are making a pre-tax loss167. 

Table 5 Tax effect of expired tax losses for corporate taxpayers, tax years 2014-2019, tax rate 
20 % 

Tax year 2014 2015 2016 2017 2018 2019 Average 

Tax effect of expired tax 
losses, total, tEUR 120 811 107 215 100 084 167 930 233 730 244 253 162 337 

Tax effect of expired tax 
losses, average per 
company, tEUR 7,11 6,29 5,54 7,33 8,47 8,70 7,24 

Tax effect of expired tax 
losses, median, tEUR 0,38 0,37 0,39 0,42 0,49 0,53 0,43 

 

Table 5 represents the tax effect of the expired losses. With the tax rate of 20 %, the 

average tax effect of the total of expired tax losses during years 2014-2019 is 

approximately 162 million euros per tax year. This is the average amount of tax revenue 

the government would have lost per tax year in 2014-2019 if corporate taxpayers would 

have had a possibility to unrestricted tax loss relief with unlimited time to carry losses 

both forward and back. Thus, with unrestricted tax loss relief, companies with expired 

losses would have received a total average of 162 million euros on a yearly basis either 

refunded back to them or through less taxes paid, which is approximately 7 thousand 

euros per taxpayer on average per year, the median being under half a thousand euros. 

It needs to be assumed that these companies would at one point have taxable income 

 
167 I Bethmann, M Jacob & M A Müller, ‘Tax loss carrybacks: Investment stimulus versus misallocation’ 
[2018] The Accounting Review 93(4) 101. 
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against which the tax loss can be utilised. There are of course also companies that are 

only loss-making, however it is assumed that the number of companies never having any 

taxable income is low. Again, it needs to be considered that most taxpayers are micro 

companies with personnel of less than ten people, which results in the median being 

significantly lower than the average. 

Tax losses generally expire because the company is making tax losses several years in a 

row and is thus not able to utilise the losses because they expire before the company is 

able to generate enough taxable income to cover all the losses, or the company is 

liquidated before all the losses can be utilised. Before 2020, there was also a possibility 

that the taxpayer had taxable income from one source of income and tax losses from 

another source of income, which resulted in the tax losses expiring since they could not 

be utilised against taxable income from a different source of income. However, as noted, 

most of the taxable income in Finland derives from the source of business income. 

What we can derive from the above is the average yearly amount of tax revenue lost by 

the Finnish government in case of an unrestricted tax loss relief would be allowed. Thus, 

that would be the monetary cost of the decision to allow unlimited tax loss carry forward 

and carry back in Finland. There are of course also other not as extensive options to make 

the tax loss relief system more flexible, for example by allowing a tax loss carry back with 

a limited one-year period in addition to the ten year carry forward. That kind of an option 

would lead to a smaller loss in tax revenue than with the full tax loss relief system since 

a large part of the tax losses would still expire, but some amount would be able to be 

carried back in addition to what is carried forward in the current regime. In addition, 

interest should be paid to companies on the amount of taxes refunded once losses are 

carried back against previous years’ taxable income. However, there are no exact figures 

available of what the loss in tax revenue and amount of taxes refunded would actually be 

if tax losses could be carried back for one year and the carry forward would remain as it 

is in Finland at the moment.  

It has been argued that the only cost for the government for implementing a tax loss carry 

back system would be the increased interest expenses paid on the refunded taxes168. This 
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is assumedly based on the notion that with a short one or two year carry back period, the 

identical amount of tax losses would still expire and the same tax losses would be utilised 

as in the current regime but instead of carrying them all forward companies would carry 

a part of them back. However, it is fair to presume that actually more losses would be 

utilised because companies would have an extended possibility for tax loss relief and less 

tax losses would expire. Thus, even with a short carry back period the costs for the 

government would be more than only the added interest expenses. 

In addition to calculating the concrete tax revenue lost or tax refunds received, the costs 

and benefits of the tax loss relief system are related to “compromise between 

discouraging undesirable activity and not discouraging risk taking”169. The undesirable 

activities are firstly connected to misallocation, i.e., possibly supporting firms that are 

running losses because the business is not profitable in the long run. The reasons for a 

corporation making losses several years in a row vary. It can be due to unfortunate 

economic circumstances or heavy investments; however, the reason can also be 

inefficient management or simply a business that does no longer generate revenue. The 

main point is that extended tax loss relief might artificially lengthen the lifetime of a 

business that would otherwise go bankrupt. As an example, through tax loss carry back 

the government would refund taxes back to a loss-making company resulting in the 

company surviving for another two years and then going out of business, whereas with 

no refunds the company would go out of business immediately.170 Supporting non-viable 

businesses running losses is an externality that should be avoided because it distorts 

competition; however, it can be difficult to distinguish between a company making a loss 

for a couple of years because of unfortunate circumstances or heavy investments and a 

company running losses because of bad management decisions. There are companies 

that take greater risks than others, which results in occasional loss years but also to years 

with taxable income that covers the losses.171 In this regard, a significant difference 

between a tax loss carry forward and a tax loss carry back system is the dependency on 

future profits – the utilisation of a tax loss carry forward requires future taxable income, 

whereas tax loss carry back does not. Therefore, a tax loss carry back system has a larger 

possibility to misallocate funds to companies that have been successful in the past but 
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are only running losses going forward.172 As said, the tax loss relief system should 

however not punish companies that take calculated risks and therefore, have infrequent 

loss years173. 

Another possible undesirable activity connected to misallocation that can be the result 

of extended tax loss relief is the too risky overinvesting done by loss firms in case they 

receive a tax refund. Less stricter tax loss relief regime increases investment done by loss-

making firms a year after the tax loss occurred, however the fact whether this investing 

is desirable or not is under scrutiny. It has been indicated that loss firms making 

investments after receiving a refund through tax loss carry back are inclined to make 

overinvestments. The results of studies suggesting this outcome are however not 

unambiguous.174  

In regard to the investment response of companies, tax loss asymmetry distorts 

investments, because it does not include the government in sharing the risk in the case 

of a loss, however possible gains from investments are taxed with little to no delay. This 

affects the investment returns after taxes. Therefore, investors are prone to choose less 

riskier projects when there is no possibility for full tax loss relief.175 Investment related 

and other tax incentives are not as effective if a company has a lot of financial restraints, 

which relate to both the company’s taxable status and its cash flows. Firstly, firms with 

no taxable income cannot utilise tax incentives, and secondly, with low cash flows a 

company is generally first covering its fixed costs before making new investments. 

Enabling broader possibilities for tax loss relief would thus make investment incentives 

more effective and strengthen the cash flows of companies.176 

When it comes to cash flows, the so-called stabilising effect of taxation on cash flows 

needs to be considered in connection with tax loss asymmetry. Components of the tax 

policy such as the corporate tax rate work as immediate stabilisers when the income 
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fluctuates, absorbing a part of the reduction or increase in the cash flow.177 However, this 

does not apply for a company making a loss due to the negative changes in income in 

case the company is not able to offset the loss against taxable income nor able to borrow 

money to cover the loss. This also affects these companies’ investment decisions. In other 

words, in the presence of tax loss asymmetry the stabilising effect of corporate taxation 

does not protect financially constraint firms making a loss but instead the decrease in 

income is directly a decrease in cash flows.178 

More symmetric treatment of tax losses is also about companies receiving a fairer 

compensation for their tax losses. Tax losses are not refunded in total in a system that 

only allows tax losses to be carried forward, mainly because the refund is not received 

immediately and thus, the value of the losses erodes since no interest is paid on the 

amount.179 In Finland, corporate taxes are paid as prepayments during the financial year 

and the possible balancing amount, also known as the additional prepayment, must be 

paid within a month after the end of the financial year if the taxpayer does not wish to 

pay additional interest on the amount. Thus, the government is demanding 

compensation on the delay of receiving taxes paid on taxable profit but is not returning 

the favour by treating tax losses equally. The same applies for all OECD countries180. 

Based on one estimation, for example companies in the United States receive only 

approximately 50 % of the real value of their tax losses back through tax loss relief181. 

Last but not least, looking at the administrative side of taxation, one of the requirements 

of taxation is that it needs to be efficient. The tax reforms in Finland especially in the end 

of the 1980s and beginning of 1990s aimed to simplify the taxation procedures.182 As we 

remember from the development of the legislation related to tax loss relief, already in its 

early stages there were concerns about the complications that tax loss utilisation could 

bring into the tax assessment process. At the moment when tax losses can only be carried 
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forward in Finland, the normal process does not include refunding taxes related to tax 

loss relief, because losses can only be utilised against future taxable income. In cases 

where taxation for previous already assessed tax years is adjusted and the amount of tax 

losses changes, refunds might be applicable. In the case of a tax loss carry back, 

previously paid taxes would be refunded to the taxpayer when losses are carried back and 

thus, the normal process would include refunds. Paying refunds should however not be 

the main issue complicating the taxation process since the tax administration is paying 

refunds related to corporate taxes continuously as a part of the tax assessment process. 

Another option is also a tax credit that could be utilised during the following tax years 

and thus, no actual refund would be paid183. It has been argued that where the complexity 

could actually come into play are the cases of general succession and corporate 

restructuring, for example if the ownership or the company structure changes between 

the profitable year and the year from which the losses could be carried back.184 At the 

moment, simplified, in the case of general succession, the existing confirmed tax losses 

together with the other assets and liabilities of the merging company are transferred to 

the receiving company if the certain requirements of the Income Tax Act and the Act on 

Taxation of Business Income are met. Carrying tax losses back could complicate the 

situation that is already quite complicated – it can be argued that taxation in cases of 

corporate restructuring is one of the most complex areas of corporate taxation185. 

Complicating the taxation process results in less efficiency and increased administrative 

costs for both the tax administration and the taxpayers. 

It can thus be concluded that the costs of extending the possibilities for corporate income 

tax loss relief include decreased tax revenue and possible misallocation of funds to 

companies engaged in overinvestment or to companies that would otherwise go out of 

business. Supporting “losers” can distort competition and waste government funds 

through misallocation. In addition, carrying losses back could result in increased 

complexity in the tax assessment process especially when it comes to corporate 

restructuring. On the other hand, the benefits of the extended possibilities for tax loss 

relief for corporate taxpayers include strengthened cash flow, fairer risk-sharing by the 

government, more accurate refunding of the losses, and increased investment response. 

These are not benefitting only the individual taxpayers but also to the society at large 
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through for example more jobs, competitiveness of the corporate sector, and economic 

growth. In addition, the Finnish tax regime needs to be viewed in the international 

context, considering whether Finland is competitive in attracting investment and 

keeping domestic corporations from moving their operations and tax payments 

abroad186.  

To dig deeper into the consequences, one of the most important questions in discussing 

possible amendments to the tax loss relief regime is how the taxpayers will react to the 

legislative changes. Since implementing wider possibilities to utilise tax losses would be 

costly to the government when it comes to a decrease in tax revenue and could include 

risks such as misallocation, it is central to analyse the outcome and whether a policy 

change will encourage preferred behaviour in a way that overcomes the negative effects. 

Thus, if we implement the rational choice theory to tax loss relief, we can make 

assumptions of the behaviour of the taxpayers under possible new tax loss relief rules. 

The rational choice theory includes the assumption that the individual, called the actor, 

will “maximise the expected utility”. The actor gathers an appropriate amount of 

information, has their expectations based on this information available to them, and 

makes a rational choice that serves the actor the best. The actors make their choices 

based on their transitive preferences and the main principle is that the actions of the 

society at large can be explained by the actions of the individuals.187  

In the case of tax loss relief, the expected utility is the amount of money used to the 

activities that wish to be encouraged, such as increased investing. It can be assumed that 

a taxpayer strives to maximise the amount of tax loss relief and not let losses expire or 

remain unused, if possible. In case there would be no restrictions on tax loss relief, 

corporations would utilise a widely larger amount of losses than what they do today. 

Following this, corporations would have more cash flow and more funds to use for 

investing in their business, to distribute to their shareholders, or to save on their bank 

account. It is evident that taxpayers would always choose the maximal possibilities for 

tax loss relief, however it is that not as clear how the additional cash flow would be 

directed further. Would implementing wider possibilities for tax loss relief maximise the 

expected utility? Based on studies from Europe, for each additional one euro received 

from tax loss carry back, 33 cents is used for investment, 26 cents is distributed as 
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dividends to shareholders and 33 cents is held by the company as savings188. Thus, 

approximately one third of the cash flows are directed towards the activity that needs to 

be encouraged, however also funds held as savings could later be used for capital 

investment. The quantity of the investment response is not only dependent on the cash 

flows received but also on available investment opportunities. If there are no positive-

NPV investment opportunities available, companies might choose to hold on to the funds 

for a longer period of time.189  

Based on the rational choice theory, it can be concluded that with greater tax loss 

symmetry through a tax loss carry back system, taxpayers are striving to increase the 

investment response, but with caution in situations where the investment opportunities 

are scarce and by also using funds to distribute back to shareholders. It cannot be 

expected that companies use the full amount of additional cash flow to investments and 

further calculations would be required on whether the investment response is enough to 

cover the costs connected with implementing tax loss carry back. In addition, it needs to 

be ensured that companies have attractive investment opportunities available. 

Even with further calculations and data on the costs and benefits, it may be rather 

difficult to make a statement about whether the benefits exceed the costs or vice versa 

when it comes to extending tax loss relief options for corporations in Finland. Once the 

costs and benefits are laid out, the discussion turns into a conversation about politics and 

wider policy goals. A singular taxation policy cannot be taken out of context and viewed 

in a vacuum – its relationship to other goals of the tax policy needs to be taken into 

consideration. As an example, one of the largest issues currently in Finland, as in many 

other countries, is that the population is ageing which means that the public sector will 

need more funding in the future. This translates directly either to higher taxes or cutting 

spending in the public sector. It is up to the elected representatives of the public to decide 

which actions to take when navigating this field, which always incorporates the goals of 

the political parties and of the individual politicians into the decision-making.190 
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4.3 Financial crisis 

In part 4.2, the costs and benefits of a less strict tax loss relief regime were discussed 

based on the assumption that the economic situation is stable. In this part, a deeper look 

is taken into the effects of tax loss asymmetry in the presence of a financial crisis and 

how a temporary loosening of the tax loss relief rules could benefit companies in 

economic downturns. 

For an economy to work efficiently, funds need to be channelled to those actors who can 

make investments with a positive net present value. A healthy economy works in an 

equilibrium, especially when it comes to supply and demand. During a financial crisis, 

this system is interrupted, and the funds are no longer directed towards those who can 

make the most productive investments. The problems related to asymmetric 

information, moral hazard and adverse selection worsen drastically compared to a 

normally working economy. Economic downturns can occur for different reasons, of 

which the most common are increasing interest rates, declines or crashes in the stock 

market, increase of uncertainty in the market, bank panics, and the price level declining 

unexpectedly.191  In 1991, a significant economic downturn hit Finland, causing the 

economy to collapse, which caused a deep recession. The reason behind the financial 

crisis of the 1990s was the liberation of the financial markets in the 1980s, which resulted 

in banks giving and taking out loans in excess. The whole economy overheated, and a 

banking crisis was ready.192 A similar situation occurred globally in 2007-2009, caused 

especially by the housing market in the United States. Mortgages were given to people 

who could not afford them, and these loans were combined into minimal risk securities 

that eventually led to difficulties at the financial institutions and therefore, to the global 

economy collapsing.193 

The economic downturn in 2020 did not start from banks or interest rates, but from an 

increase in uncertainty in the markets because of the COVID-19 pandemic. The 

restrictions put in place in the beginning of year 2020 caused businesses to close and 

people to stay home, which affected demand and output.194 The uncertainty continued 
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through the whole year of 2020 and into 2021 with no full exit in sight at the time of 

writing this paper. Although the reasons for the economic downturn of 2020 were 

different than in the previous financial crises, the consequences were similar. Because of 

adverse selection and the general uncertainty during a financial crisis, financial 

institutions do not want to lend money anymore, which results in decreases in 

investment response and decline in the overall economic activities.195 Companies are 

financially constraint and their cash flows are deteriorating, which means that external 

funding is hard to receive but internal funding might be just as scarce. External funding 

is more expensive for companies that are financially constraint and therefore these 

companies need to rely more on internal funding if they wish to make investments. 

However, financial limitations are not the only factor tying cash flows and investment 

together. In the presence of information asymmetry between the company and the 

lender, the sensitivity of the investment to the cash flow increases.196  

The economic downturn caused by the coronavirus pandemic happened quickly and 

suddenly in the beginning of 2020. Before the crisis, it was estimated that the global 

economy will grow by 3 % in 2020197, but instead it contracted by over 4 %198. It seems 

that Finland is surviving better than many other countries and it has been assessed that 

our economy will bounce back quicker than the global average, however also the gross 

domestic product of Finland decreased by 3 % in 2020199. In the beginning of the crisis, 

to stop the virus from spreading and to ensure the capacity of healthcare, businesses were 

forced to close and restrictions on people’s movement were put in place. This resulted 

directly in less spending, less demand and disruptions in production, which affected 

companies’ cash flow abruptly and significantly. Especially the service industry where 

many small firms operate was hit hard by the restrictions.200 The operative cash flows of 

companies were not enough to cover their ongoing charges, short term liabilities and 
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financial expenses201. In the acute phase of the crisis, the foremost purpose of the fiscal 

policy was to minimise the damages caused by the restrictions. That is, ensuring cash 

flow connected with maintaining the production capacity of companies to safeguard the 

continuation of the business operations. In an acute financial crisis, also previously 

profitable companies can go out of business without support from the government.202  

In 2020, central banks and governments all over the world provided more liquidity to 

the markets in several ways. In Finland, this happened mainly through business loans 

and direct monetary support given out by several institutions such as Business Finland, 

the Finnish Bank, Finnvera and municipalities.203 These types of loans and direct support 

have their pros and cons. They provide liquidity and save companies from bankruptcies, 

but simultaneously are restricted by the fact that companies find it difficult to assess how 

much money is needed and when a loan can be actually paid back as the financial 

situation is very uncertain. Institutions providing financial support and loans do not have 

enough information to evaluate which companies are actually viable. This results in 

unsustainable misallocation of the monetary support. Because many companies received 

several different kinds of support, it is difficult to estimate whether the funds were 

actually allocated as intended.204 

In addition to the monetary support, many procedural measures related to taxation were 

put into place mainly to increase the cash flows of companies and ensure that the 

administrative burden is as low as possible. The measures taken include extending the 

filing deadline for the corporate income tax return, relieved terms for payment 

arrangements, lowered interest rates on payment arrangements, lending already paid 

value added tax payments back to companies and applying for extended deadlines for 

certain tax payments. Many of the actions taken in Finland were based on the Swedish 

model. There were some issues related to the arrangements regarding payment 

arrangements and refunds, where despite of the relieved terms refunds were used against 

tax liabilities.205 
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The above-mentioned measures took place in the acute crisis. Once we move into the exit 

state and to the state of recovering of the economic downturn, actions are needed to 

ensure that the economy does not slide into high inflation. In addition to protecting the 

efficient distribution of the vaccines, fiscal support is still required from the government. 

There will still be a lot of uncertainty in the market which affects both individuals and 

corporations. According to OECD, fiscal and monetary support should not be withdrawn 

too quickly as long as economic growth is still being stalled by the pandemic. In Finland, 

it is estimated that the economy will grow by 2,6 % in 2021 and 2,7 % in 2021, with output 

being back on the same level as before the pandemic by the end of 2021. It is suggested 

by OECD that Finland would further lengthen the support that aimed to cut the costs 

especially for small companies, considering that such support was highly effective in 

2020.206 

During the economic downturn caused by the COVID-19 pandemic, many countries 

either introduced a new or extended their existing tax loss carry back system to provide 

liquidity to companies in the time of the acute crisis207. In Norway, a temporary tax loss 

carry back system was introduced where companies can utilise losses against the taxable 

income of the two previous tax years208. In the UK, the existing 12-month period for tax 

loss carry back was extended to three years to provide more liquidity to companies that 

have suffered losses because of the pandemic209. In Germany, it is possible to carry tax 

losses of 2020 back against the tax payments made for 2019 to help companies with their 

liquidity issues210. As mentioned, the European Commission has recently published its 

recommendation on tax treatment of losses as a part of the recovery from the economic 

downturn caused by the pandemic. It is argued that, in contrary to comments by critics 
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arguing for misallocation, tax loss carry back supports healthy businesses since the 

company needs to have previous profits to be able to carry losses back. Especially when 

the tax loss carry back period is short, carrying losses back supports businesses that have 

suffered losses recently and made profit during earlier financial periods. This targets the 

cash flows from carrying losses back more directly to companies that have actually made 

losses due to the economic downturn and not due to inefficient management or similar 

reasons.211 

Tax incentives such as the interest tax shield or a possibility to make higher tax 

depreciations are also a way to boost the economy and investment in the recovery phase. 

However, the taxable status and financial constraints of the firm might affect its 

possibility to utilise these tax incentives. Companies respond to incentives better when 

they have a high cash flow and are taxable, since without taxable income the company 

cannot utilise any additional tax deductions. Based on studies, tax incentives connected 

with an extended possibility to utilise tax losses make the incentives more effective. The 

possibility to utilise tax losses also affects the financing choices of a company, because 

for a loss-making company the interest deductions do not have the same worth as for a 

taxable company.212 

In the end of 2019, it was decided to apply accelerated depreciations for machinery and 

equipment in Finland for tax years 2020-2023213. The legislation was introduced before 

the pandemic and the current financial crisis hit; however, it is interesting to see how 

companies can make use of this kind of tax incentive during the recovery phase. 

Accelerated depreciations have also been used earlier for example during the recovery 

from the 2007-2008 financial crisis and it was interestingly noted that only a few 

companies eligible for the additional depreciation actually utilised it214. It has been 

studied that in cases where a company has existing tax losses, especially if the amount of 

tax losses is in excess, the company cannot utilise accelerated depreciations. In addition, 

 
211 European Commission, ’COMMISSION RECOMMENDATION of 18.5.2021 on the tax treatment of 
losses during the COVID-19 crisis’ (Brussels 2021). 
212 J Edgerton (N 34); A J Auerbach & J M Poterba (N 23). 
213 Act on the Accelerated Depreciations of Machinery and Equipment for Tax Years 2020-2023 (Laki 
koneiden, kaluston ja muun niihin verrattavan irtaimen käyttöomaisuuden korotetuista poistoista 
verovuosina 2020–2023) 1572/2019. 
214 S Kari, ‘Miksi yritykset eivät reagoi korotettuihin poistoihin?’ (2012) Government Institute for 
Economic Research memorandum. 
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low corporate tax rates and interest rates cause an environment where the benefit from 

the accelerated depreciations is low and sometimes even negative.215 

From an economic perspective, it will be interesting to see how Finland and the world 

aim to recover from the current economic downturn. Papers about the ‘road to recovery’ 

state that the uncertainty remains on a high level when it comes to the economy bouncing 

back to where it was before the crisis216. Experts have differing opinions about the 

recovery strategy of the European Union and whether it is suitable for recovering from 

the current crisis. Economic professionals from especially the Nordic countries have 

expressed scepticism against the actions taken by the union in terms of proposed and 

implemented policies such as the European Stability Mechanism or Support to Mitigate 

Unemployment Risks in an Emergency. Particularly the form of the support, i.e. whether 

it should be a loan or grant, divides the experts in the EU member states.217 When it 

comes to the recommendation regarding tax loss relief published by the European 

Community, based on the current tax loss relief legislation and the general atmosphere 

concerning tax loss carry back in Finland, it is doubtful that Finland will implement the 

tax loss carry back rules as recommended by the union as a recovery phase measure. 

 
215 idis. 
216 Eg: European Network for Economic and Fiscal Policy Research, ’World Economy: What Does the 
Road to Recovery from COVID-19 Look Like? Expert Survey on Worldwide Effects of the Pandemic’ 
(2020) EconPol Policy report 26 2020 Vol. 4. 
217 idis. 
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5 LEGISLATION 

The legislation concerning tax loss relief in Finland is covered by the Income Tax Act, the 

Act on the Taxation of Business Income and the Act on Assessment Procedure. In 

addition, the Group Contribution Act plays a significant role in the tax loss relief in 

groups of companies. In this part, the current legislation regarding losses from the source 

of business income is systematised, and comparison is drawn to the legislation of the 

United Kingdom, Germany, and Norway, which each have either a permanent or 

temporary tax loss carry back system in place. 

5.1 Tax losses in Finland 

The main provisions of tax loss relief are included in the Income Tax Act, part V, and the 

Act on Assessment Procedure covers provisions related to the assessment of taxation. 

The Act on the Taxation of Business Income only covers tax loss related provisions 

specific to business taxation such as the utilisation of losses occurred in connection with 

corporate transactions and the role of tax losses in the calculation of deductible and non-

deductible interest expenses.  

According to the Income Tax Act, confirmed tax losses are utilised against the taxable 

income of upcoming years in the order in which the losses have been generated218. Losses 

generated from the source of business income can be carried forward for ten years, as 

also losses generated from other sources of income219. For losses from the source of 

business income, there is no possibility to utilise them against the taxable income of the 

shareholders in case the company ceases to exist, and thus, upon liquidation the unused 

corporate income tax losses expire completely220. 

5.1.1 Calculation and assessment of tax losses 

Tax loss is the negative difference between the taxable profit, tax-free profit, non-

deductible expenses and deductible expenses calculated according to the rules of the 

source on income in question. For corporate taxation, this means mainly calculation of 

the tax profit or loss according to the Act on the Taxation of Business Income as decreed 

by part 1 § 3 of the act. The income and costs of the company are reported on a corporate 

 
218 Income Tax Act (Tuloverolaki) 1535/1992 Part V § 117. 
219 Income Tax Act (Tuloverolaki) 1353/1992 Part V § 119. 
220 Income Tax Act (Tuloverolaki) 1535/1992 Part V § 121. 
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income tax return that is filed to the Finnish Tax Authorities within four months after 

the end of the month during which the financial year of the company has ended221. 

According to the Act on Assessment Procedure, the tax losses are confirmed in the tax 

assessment process or during the possible reassessment of taxation222. The tax 

assessment is based on a corporate income tax return filed by the taxpayer or, in case no 

tax return is filed on time and despite of requests, on an estimation made by the Finnish 

Tax Authorities. The taxpayer or another party affected by the taxation of the taxpayer 

can file a claim for adjustment to the Finnish Tax Administration once the taxation has 

been assessed for the tax year in question223. Regarding tax losses, the claim for 

adjustment needs to be filed for the year from which the losses have been generated224. 

Starting from tax year 2017, the claim for adjustment needs to be filed within three years 

from the end of the year during which the tax assessment period has ended.225 As an 

example, for tax year 2020, the tax assessment period ends during 2021 and thus, the 

claim for adjustment needs to be filed latest by the end of 2024.  

5.1.2 Change in the ownership 

In case more than half of a company’s shares change hands during a tax year, tax losses 

generated before and during the tax year in question are forfeited, except if the shares 

have changed hands due to a will or inheritance. Indirect change in ownership results in 

the forfeiture of the losses as well – indirect change occurs in case if over half of the 

shares change hands in a company that owns at least 20 % of the company in question.226 

The forfeiture due to direct or indirect change in the ownership does not apply to listed 

companies in case the change concerns shares traded in a regulated market227. According 

to the decisions by the Finnish Central Tax Board and later the Supreme Administrative 

Court, the tax losses are also not forfeited even if the shares in question would be 

excluded from public trading before the end of the year during which the change in 

ownership took place228.  

 
221 Finnish Tax Administration, ’Osakeyhtiön ja osuuskunnan veroilmoitus’ (2021) Guidance of the 
Finnish Tax Administration updated 2 March 2021 <https://www.vero.fi/yritykset-ja-yhteisot/verot-ja-
maksut/osakeyhtio-ja-osuuskunta/> accessed 17 June 2021. 
222 Act on Assessment Procedure (Verotusmenettelylaki) 1558/1995 Chapter 4 § 26e. 
223 Act on Assessment Procedure (Verotusmenettelylaki) 1558/1995 Chapter 5 § 62. 
224 Act on Assessment Procedure (Verotusmenettelylaki) 1558/1995 Chapter 5 § 65. 
225 Act on Assessment Procedure (Verotusmenettelylaki) 1558/1995 Chapter 5 § 64. 
226 Income Tax Act (Tuloverolaki) 1535/1992 Part V § 122 Clause 1. 
227 Income Tax Act (Tuloverolaki) 1535/1992 Part V § 122 Clause 2. 
228 Finnish Central Tax Board KVL:1999/156; Supreme Administrative Court KHO 27.6.2000 T 1973. 
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The main reason for including a provision regarding the change in ownership was 

initially in the preparation of the Act on Tax Loss Relief the aim to avoid a situation where 

the losses would be used as means of bargaining, meaning that the loss-making company 

is only acquired for the purpose of utilising its tax losses. This remained and was not 

amended when the provisions regarding tax loss relief were moved to the Income Tax 

Act. It is good to note that the rules regarding forfeiture of tax losses in the case of direct 

or indirect change in the ownership apply for all situations, both where there is and is 

not an affiliation between the companies in question. Thus, changes in ownership within 

a group of companies are not excluded.229  

Companies need to report possible changes in their ownership on the corporate income 

tax return on their own initiative according to the Act on Assessment Procedure230, 

however failing to comply with this requirement does not result in the losses being 

automatically forfeited231. The Finnish Tax Authorities will generally impose a tax 

increase in case it comes to light that the company has not reported indirect or direct 

changes in their ownership that would result in the losses being forfeited. Usually the 

failure to comply with the reporting obligation is an honest mistake and thus, the tax 

increase is imposed based on the Act on Assessment Procedure chapter 4 § 32 a first 

clause which is the lowest possible tax increase. However, in case it would be proven that 

the taxpayer has deliberately and deceitfully decided to leave this information out of the 

tax return, it is possible that the taxpayer would be subject to a higher tax increase 

according to on the Act on Assessment Procedure chapter 4 § 32 a third clause.232 

According to the Income Tax Act, there is a possibility for a company to apply for a permit 

for utilisation of tax losses from the Finnish Tax Administration despite of a direct or 

indirect change in the ownership233. The law itself is written in a way which gives the 

Finnish Tax Authorities wide authority to make the decision regarding permitting the 

use of losses. In the Finnish Tax Authorities guidance regarding confirmed tax losses and 

a change in the ownership, it is stated that the most important prerequisite for the 

application to be approved is that the tax losses have not been used for bargaining during 

 
229 V-P Nuotio, ’Tappioiden vähennysoikeuteen vaikuttavista omistajanvaihdoksista osakeyhtiössä ja 
osuuskunnassa’ [2007] Verotus 4/2007 351-363. 
230 Act on Assessment Procedure (Verotusmenettelylaki) Chapter 2 § 7 and § 10. 
231 V P Nuotio, ’Tappiontasaus tuloverotuksessa’ (Talentum Helsinki 2012). 
232 idis. 
233 Income Tax Act (Tuloverolaki) 1535/1992 Part V § 122 Clause 3. 
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the change in the ownership234. Secondly, the utilisation of the losses needs to be 

essential for the continuity of the company’s business operations. In practice this means 

that the company needs to continue in business also after the change in ownership to be 

able to receive permit for utilisation of the tax losses despite of the change. In addition, 

the Finnish Tax Authorities review whether there are special circumstances which would 

support the approval of the application for the permit. These circumstances include 

situations where the ownership has changed for commercial or equivalent reasons, such 

as change of generation.235 It is important to note that the wording of the Income Tax Act 

refers to the Finnish Tax Administration being able, however not being obligated, to give 

a permit for utilisation of the tax losses for certain reasons. Thus, the applications are 

always viewed on a case-by-case basis and not approved ex officio although the above-

mentioned prerequisites would be met. 

In 2011, the Finnish Supreme Administrative Court decided to apply for a preliminary 

ruling from the European Court of Justice regarding the fact whether the Finnish system 

of special permits for the utilisation of tax losses despite of the change in ownership could 

be viewed as state aid that would be against the regulations of the European Union. The 

basis was a case where the Finnish Tax Authorities had denied a taxpayer their 

application for the special permit to utilise tax losses despite of a change in the 

ownership. The taxpayer appealed the decision to the Finnish Administrative Court that 

rejected the appeal. Upon considering the case, the Finnish Supreme Administrative 

Court decided to investigate the relationship between the Finnish legislation and the 

Treaty on the Functioning of the European Union. 236 In the Treaty on the Functioning 

of the European Union Article 108 it is stated that member states shall inform the 

European Council of any forms of aid granted by the state that could be seen as distorting 

competition and thus being incompatible with the Union’s basic idea of a single market. 

The Council will then decide whether the aid in question is acceptable or not.237  

In its preliminary ruling, the European Court of Justice stated that it does not have 

enough information to decide whether the Finnish special permit system could be 

considered as state aid, however it does not matter since the system has been in place 

 
234 Finnish Tax Administration, ’Vahvistettu tappio ja omistajanvaihdos’ Guidance 
VH/2186/00.01.00/2020 given 24 June 2020 <https://www.vero.fi/syventavat-vero-ohjeet/ohje-
hakusivu/48572/vahvistettu-tappio-ja-omistajanvaihdos> accessed 17 June 2021. 
235 idis. 
236 Supreme Administrative Court KHO:2011:118. 
237 Consolidated versions of the Treaty on European Union and the Treaty on the Functioning of the 
European Union 2012/C 326/01. 
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before Finland became an EU member state. Thus, it is a so-called pre-existing system 

and no actions are needed unless the European Commission decides otherwise. The 

system of special permits for utilisation of tax losses despite of a change in the ownership 

has been included in the Finnish legislation since 1979 and has not been changed 

significantly. Thus, the case of the taxpayer’s special permit was decided by the Finnish 

Supreme Administrative Court solely based on domestic legislation that also stated in 

their decision KHO 2013:167 that the taxpayer had shown in the application that the 

change in the ownership met several of the prerequisite discussed above. Hence, the 

Finnish Supreme Administrative Court returned the case back to the Finnish Tax 

Administration for handling.238 

In their original appeal, the taxpayer argued that the application for the permit would 

have been approved if the application would have been filed anywhere else in Finland 

than in the Helsinki metropolitan area. It could be discussed that the Income Tax Act § 

122 has been and can be in some situations and by some tax clerks interpreted in a way 

where only having special circumstances would result in the application to be approved. 

The Finnish Supreme Administrative Court however stated in their decision of case 

KHO:2013:167 that it has not been proven that the tax losses in question would have 

been used for bargaining. From this it can be directly construed that the application for 

a special permit for the utilisation of tax losses despite of a change in the ownership 

should be approved by the Finnish Tax Authorities if it is clear that no misconduct or tax 

avoidance is connected with the case.239 

If tax loss carry back system would be introduced in Finland, it would not have a 

significant effect on the process and regulation of the special permits or forfeiture of tax 

losses because of a change in the ownership. In case tax losses could also be carried back, 

they would be forfeited due to a change in the ownership as they are now, and an 

application could be made for the special permit.  

5.1.3 Group contribution 

In Finland, groups of companies have the opportunity to use group contribution to even 

out the taxable incomes within the group. Group contribution is regulated by the Group 

Contribution Act and is available for limited liability companies and cooperatives that 

 
238 M Urpilainen, ‘Tappioiden vähentämistä koskeva poikkeuslupa on omistajanvaihdostilanteissa 
pääsääntöisesti myönnettävä, mikäli asiaan ei liity väärinkäytösten riskiä’ (2013) EDILEX Edita 
Publication.  
239 idis. 
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calculate their taxable income according to the Act on the Taxation of Business 

Income240. Also foreign corporations that are subject to general tax liability in Finland 

according to the Income Tax Act § 9 and are comparable to the aforementioned limited 

liability company or cooperative are applicable for giving and receiving group 

contribution241. 

A domestic parent company that owns at least 90 % of the shares of another domestic 

company can give group contribution to the daughter company and the given group 

contribution is a deductible expense in the parent company’s taxation. The received 

group contribution is taxable income in the taxation of the daughter company and tax 

losses can be utilised against it. Group contribution can also be given if the parent 

company owns the said 90 % together with its other daughter company or companies.242 

The ownership of 90 % has to have been in place for the whole tax year and the companies 

need to have the same financial year243. Both the giver and the receiver of the group 

contribution need to book the group contribution in their accounts for the year in 

question244. Thus, it is very important to make sure that the companies are eligible for 

giving and receiving group contribution before the decision is made. If the requirements 

set by the legislation are not met, the company giving the group contribution cannot 

deduct the amount in their taxation245. The maximum amount that the parent company 

can give as group contribution is its taxable profit246. In other words, a company cannot 

make a tax loss because it is giving out group contribution.  

The possibility to give and receive group contribution enables evening out the taxable 

profits within a group and is thus a very important element in the taxation of groups of 

companies. A group company making profit can transfer its taxable profit to another 

company within the group that is making a loss. Tax losses can be utilised against the 

received group contribution either through carry forward or already during the tax year 

during which the loss is generated.247  Group contribution is tax deductible only when 

given between two domestic companies and, as mentioned, starting from 2021, also 

where the other company is a foreign entity subject to general tax liability in Finland, i.e. 

 
240 Group Contribution Act (Laki konserniavustuksesta verotuksessa) 825/1986 § 2. 
241 idis. 
242 Group Contribution Act (Laki konserniavustuksesta verotuksessa) 825/1986 § 3. 
243 Group Contribution Act (Laki konserniavustuksesta verotuksessa) 825/1986 § 7. 
244 Group Contribution Act (Laki konserniavustuksesta verotuksessa) 825/1986 § 5. 
245 Supreme Administrative Court KHO 7.3.1996/660. 
246 Group Contribution Act (Laki konserniavustuksesta verotuksessa) § 6. 
247 S Penttilä, ’Lopulliset tappiot – loputon ongelma?’ [2009] Verotus 5/2009 461-473. 
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with its effective place of management in Finland as regulated in § 9 of the Income Tax 

Act248. The group contribution system of Finland has been subject to discussions because 

according to EU law and the basic principles of the union, the possibility to give and 

receive group contribution should be the same in Finland for both domestic and foreign 

corporations. However, in practice the cross-border possibilities to even out the taxable 

incomes in the EU are very limited.249  

The Court of Justice of the European Union250 has given decisions on cases regarding 

transferring tax losses cross-border within the union in connection with group 

contribution. A case from 2005 concerned the fact whether Great Britain needs to enable 

transfer of losses from a group company overseas in a case where tax losses were deemed 

as final251. In Great Britain, the system is a so-called group relief system where companies 

can utilise the tax losses of another group company and both companies need to be 

domestic. Based on the court’s decision, Great Britain needs to allow the deduction of 

final tax losses even if the group companies are located in other member states.252 

Another decision from 2007 concerned the Finnish group contribution system directly, 

where a Finnish daughter company wanted to give group contribution to its indirect 

parent company located in Great Britain253. In theory, denying cross-border group 

contribution is against the principle of freedom of establishment within the EU254. 

However, the Court of Justice’s view was that the Finnish system is justified by ‘by 

overriding reasons in the public interest’ which are the prevention of tax avoidance and 

balancing the power to tax within the union and between member states255. The 

difference between these two cases was mainly the nature of the tax losses, i.e. whether 

they are final or not. In the case of final tax losses, the risk of tax avoidance or evasion is 

very low. Another point is the difference of the systems, because in Great Britain a group 

can only transfer tax losses, not profits. Therefore, also the cases are different, which has 

been later seen when these two decisions have been used as grounds in decisions made 

by both the Supreme Administrative Court of Sweden and the Finnish Supreme 

 
248 Income Tax Act (Tuloverolaki) 1535/1992 Part II Chapter 1 § 9. 
249 M Helminen, ’EU-vero-oikeus’ (Alma Talent 2018 Helsinki). 
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Treaty of Lisbon the name was changed to Court of Justice. 
251 C-446/03 Marks & Spencer ECLI:EU:C:2005:763. 
252 S Penttilä, ’Lopulliset tappiot – loputon ongelma?’ [2009] Verotus 5/2009 461-473. 
253 C-231/05 AA Oy ECLI:EU:C:2007:439. 
254 M Helminen, ‘EU-vero-oikeus’ (Alma Talent Helsinki 2018). 
255 Case C-231/05 Proceedings brought by Oy AA Document 62005CJ0231. 
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Administrative Court.256 In its case from 2007, the Finnish Supreme Administrative 

Court decided that despite of the tax losses being final, a Finnish company could not 

deduct group contribution given to its daughter company in Great Britain to cover its tax 

losses257. In the arguments of the case referral was made to case C-231/05, Oy AA, stating 

that based on the Court of Justice’s decision the Finnish system is not against EU 

principles and that the circumstances in case C-446/03, Marks & Spencer and case C-

231/05, Oy AA are not similar and thus not comparable. Therefore, the requirement for 

both companies to be domestic did not change even in the case of final tax losses.258 

At the time, the cases decided by the Court of Justice of the European Union did not alter 

the implementation of the Finnish system of group contribution. However, after the 

discussion of the Finnish group contribution system that had been going on for 15 years 

since the case C-446/03 Marks & Spencer, new legislation was enacted in Finland in the 

form of a Group Relief Act that is applicable starting from tax year 2021259. The 

legislation was put in place by a mandate - in 2019, the European Commission published 

an infringement against Finland, demanding it to amend its group contribution 

legislation to follow EU law260. Reference was made to the above-mentioned decision by 

the Finnish Supreme Administrative Court where it was stated that foreign tax losses 

cannot be utilised against given group contribution even if the losses are deemed final. 

This was seen as conflicting with the principle of freedom of establishment in the EU.261  

The Finnish Government gave its proposal for the Group Tax Relief Act in 2020262. The 

novel legislation gives a Finnish parent company the possibility to deduct final tax losses 

of a daughter company located in the European Union or European Economic Area in its 

taxation as a separate group relief263. Thus, the group tax relief separates the 

consideration of final tax losses from the group contribution, for which the legislation 

was not amended. Final tax losses are going forward deducted as group relief according 
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263 Act on the Relief of the Final Tax Losses of a Subsidiary Located in the European Economic Area (Laki 
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to the prerequisites stated in the Group Relief Act and thus, group contribution remains 

deductible between two domestic companies only.264 The prerequisites for utilising the 

group tax relief include a requirement of ownership of 90 % or more265 and most 

importantly, the definition of final tax losses266. To start with, final tax losses are defined 

as losses that cannot be utilised by the daughter company or any other actor in the 

residence country of the daughter company or in any other country. The tax losses need 

to be definite also in the sense that the daughter company has been set into liquidation, 

its operations have been terminated, the losses are deemed both existing and final in the 

country of residence of the daughter company, and the parent company can prove that 

the losses cannot be utilised anywhere by any actor. The Finnish parent company needs 

to have owned the shares of the daughter company at least from the start of the loss 

year.267 The maximum amount of deductible group tax relief is the amount of the parent 

company’s taxable income for the tax year in question and the deduction is made in the 

tax year during which the liquidation or corresponding procedure of the daughter 

company has ended268. The finality of the tax losses is not dependent upon the 

consideration of the parent company but there is a burden of proof with the Finnish 

parent company to show that the tax losses are final. This is in accordance with the earlier 

case law by the Court of Justice.269 

Implementing a tax loss carry back system would not affect the Finnish system of group 

contribution. The system is not about transferring tax losses directly, but tax losses can 

be utilised against the received group contribution. In the current situation, group 

contribution is usually given to carry existing confirmed tax losses forward or to use the 

group contribution against the loss of the current tax year. It is unlikely that companies 

would anticipate losses in a way where they would in year one give group contribution to 

a profit-making company, which would then pay taxes and later carry tax losses back 
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against the previous group contribution received. It is more likely that companies give 

group contribution to entities that already have confirmed tax losses or are making a loss 

in the year in question. However, having the possibility to give group contribution to a 

company that would then carry losses back against it later would not alter the meaning 

of the group contribution system in Finland. 

When it comes to the novel legislation of group tax relief, the legislation itself dictates 

the rules of deduction, stating that the deduction is made in the tax year during which 

the daughter company’s liquidation process is finalised. The group tax relief is a separate 

deduction from tax loss utilisation and therefore does not seem to have an effect on the 

utilisation of tax losses. In addition, based on earlier case law and the novel legislation, 

the requirements for deeming the daughter company’s tax losses final are very strict and 

it could be that despite of the novel legislation, deducting tax losses originated in another 

member state as group tax relief in a Finnish parent company’s taxation will not be a 

common procedure in the future neither270. 

5.1.4 Reorganisations and general succession 

The treatment of tax losses in corporate reorganisations and general succession are 

regulated both by the Income Tax Act § 123 and the Act on the Taxation of Business 

Income § 52-52h.  

According to the Income Tax Act, in case of a merger, the confirmed tax losses of the 

merging company are transferred to the receiving company under certain circumstances. 

Primarily the tax losses are transferred to the extent that they were generated from the 

business that is being moved to the receiving company. Otherwise the transfer of the tax 

losses is done in a ratio that is regulated in the Act on Assessment of Assets in Taxation. 

Once the merger or demerger has been completed, the receiving company has a right to 

utilise the transferred tax losses against its taxable income according to the basic tax loss 

relief rules in case the receiving company or its shareholders have held more than a half 

of the shares of the company that merged or de-merged. The shares must have been held 

from the beginning of the loss year.271 

 
270 R Karimeri, ’Hallituksen esitys ulkomaisen tytäryhtiön tappioiden vähentämisestä kotimaisen 
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Since § 123 of the Income Tax Act is written very concisely and leaves many questions 

open, such as the method of calculating more than half of the shares, case law has had a 

significant effect in clarifying the interpretation272. Case law has recently determined the 

acceptability of indirect ownership when it comes to the ownership requirement stated 

in § 123 of the Income Tax Act273, although in earlier case law it was concluded that 

indirect ownership does not suffice274, however the latter was from the time before 

Finland was a member state of the European Union. Recent case law has also emerged 

regarding special permits for the utilisation of tax losses despite of the change in 

ownership in connection with mergers and demergers275. When it comes to § 123 of the 

Income Tax Act, the legal state is developing and case law by the Supreme Administrative 

Court continuously gives further information on the interpretation of this clause.  

According to the § 28 of the Income Tax Act, § 52, 52a, 52 b and 52 h of the Act on the 

Taxation of Business income are applied to the mergers of corporations and § 52, 52 c 

and 52 h are applied to the de-mergers of corporations276. Majority of the regulation is 

based on the EU merger directive; however, the rules regarding tax loss relief are mainly 

not covered by the directive but are decided upon on national level277. The aim of the EU 

merger directive is to enable mergers and de-mergers within the union without tax 

implications, i.e. removing barriers caused by taxation. Despite of this aim, tax loss relief 

regulation is included in the same articles and is in fact causing barriers for mergers and 

de-mergers in certain situations. Thus, the mergers, de-mergers, transfers of assets and 

exchanges of shares, including treatment of tax losses in mergers and de-mergers, of 

corporations are regulated by § 52a-52f of the Act on the Taxation of Business Income.278 

These clauses apply to corporations that are taxed according to the source of business 

income279, however only mergers and de-mergers are restructurings where tax losses can 

be transferred280.  
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The merging company is not liquidated in taxation and the undepreciated acquisition 

costs and other costs of the merging company are deductible in the taxation of the 

receiving company similarly as they would have been in the taxation of the merging 

company281. During a merger the compensation received by the merging company’s 

shareholders is either shares of the receiving company or cash, however the amount of 

cash paid as compensation is limited up to 10 % of the nominal value of the shares282. If 

the merging company has non-utilised tax losses, they are transferred to the receiving 

company in case the merger has been conducted according to the regulations of § 123 of 

the Income Tax Act and of § 52a and § 52b of the Act on the Taxation of Business Income. 

The losses can be utilised by the receiving company in the same order and expire as if 

they would be utilised by the merging company.283  

As determined by case law, if the merging company has earlier losses that have been 

forfeited because of a change in the ownership, even if the change occurred because the 

receiving company bought more than a half of the shares, and a special permit for their 

utilisation has been granted, these losses are not transferred to the receiving company in 

the merger but should be utilised by the merging company before the merger, if possible. 

Tax losses are only transferred to the receiving company if it has owned more than a half 

of the shares from the beginning of the financial year during which the tax losses have 

been generated. Also, the special permit received by the merging company does not give 

legal certainty or protection of legitimate expectations to the receiving company when it 

comes to the utilisation of the tax losses.284  

In case it is evident that the main or one of the main purposes of the restructuring is to 

avoid or evade taxes, § 52 and §52a-g of the Act on the Taxation of Business Income are 

not applied285. This could be the case for example if the merger is done only to transfer 

the tax losses to the receiving company286. On the other hand, if it is proven by the 

taxpayer that the merger is based on other financial not tax-related reasons, such as 

simplifying the group structure, and it is clear that the merger is not done with the 
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purpose of tax evasion, the tax losses can be transferred to the receiving company and 

utilised in its taxation287. 

When it comes to cross-border situations, as mentioned, the aim of the EU merger 

directive is to eliminate taxation-based obstacles that are in the way of cross-border 

reorganisations within the union. At the same time, the taxation powers and goals of 

individual member states need to be safeguarded.288 Cross-border restructurings were 

legally enabled in Finland with the amendment of the Limited Liability Companies’ Act 

in 2007289. The Finnish Income Tax Act § 123 does not make a difference between 

domestic and cross-border restructurings nor there are other clauses covering tax losses 

in international situations in the Income Tax Act. The Act on the Taxation of Business 

Income has been amended to correspond to the EU merger directive when it comes to 

the application of the § 52a-52f to restructurings between member states. 

During the past 15 years, there have been several cases decided by the Court of Justice of 

the European Union concerning utilisation of tax losses in cross-border situations and 

especially concerning the finality of these tax losses290. The most famous and cited case 

is the afore-mentioned C-446/03 Marks & Spencer from 2005, where the Court of 

Justice decided that Great Britain needs to allow utilisation of tax losses from another 

member state because they were final291. After that, the Court of Justice decided for the 

group contribution system of Finland in case C-231/05 Oy AA, stating that the Finnish 

system of group contribution is not conflicting with the freedom of establishment in the 

European Union292. After these two cases, there have been many others in the courts of 

individual member states were the taxpayer has argued for the utilisation of tax losses in 

cross-border situations based on the fact that the tax losses are final. As a result, there 

have been a wide range of issues handled by the Court of Justice and it could be said that 
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[2019] Verotus 1/2019 18-32. 
291 C-446/03 Marks & Spencer ECLI:EU:C:2005:763. 
292 C-231/05 AA Oy ECLI:EU:C:2007:439. 



 60 

the case law is not as coherent as one would wish for with the somewhat inconsistent 

judicial practice.293  

Based on the judicial practice of the Court of Justice, in Finland, the Supreme 

Administrative Court has in 2020 given a preliminary ruling in a case concerning the 

merger of a Latvian daughter company to its Finnish parent company294. In its decision 

the Supreme Administrative Court stated that because it was not proven that the tax 

losses of the Latvian daughter company were final, the Finnish parent company was not 

allowed to utilise the tax losses in its taxation after the cross-border merger. It was 

argued by the court that the Latvian company would still have income during the year of 

the merger and according to the Latvian legislation, the tax losses could be still utilised 

in Latvia if new business operations were to be started there. Reference was made to 

cases by the Court of Justice, where it was decided that the taxpayer’s burden of proof 

for the finality of the tax losses was not fulfilled by the fact that the merging company is 

liquidated after the merger and that the receiving company does not have a company or 

a permanent establishment in the country of the merging company after the merger.295 

There also cannot be a permanent establishment of the Finnish company in the country 

of the merging company after the merger for the tax losses to be able to be utilised in 

Finland. Thus, all possibilities of the utilisation of the tax losses in the country of their 

origin need to be excluded.296 Based on the above cases and an earlier case297 by the 

Supreme Administrative Court, it can be concluded that in cross-border mergers or de-

mergers the taxpayer needs to prove without a doubt that the tax losses originated in 

another member state are final. In addition, for the utilisation in Finland, the tax losses 

from another member state need to be re-calculated according to the Finnish Act on the 

Taxation of Business Income298.  

General succession and restructuring have been seen as the most difficult areas of 

legislation when it comes to implementing tax loss carry back299. As detailed above, 

according to the current legislation, if the merger or de-merger has been done in 
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accordance with the rules of the Income Tax Act and the Act on the Taxation of Business 

Income, the losses can be utilised by the receiving company as they could have been 

utilised by the merging company. Thus, with tax loss carry back, the receiving company 

could carry the transferred losses back against its own taxable income.  

One of the issues stated has been a situation where a profitable company would merge to 

a loss-making company and whether the receiving company could then carry its losses 

back against the taxable profit of the merging company. According to the current 

legislation, tax losses are transferred to the receiving company to the extent that they 

have been generated from the business that is transferred300. Also, the merging company 

transfers all of its assets and liabilities to the receiving company301. In a system of tax loss 

carry back, the previous taxable income of a company would be considered an asset and 

thus, this asset is transferred to the receiving company which then can utilise its existing 

losses against the transferred taxable profits. This asset would be taken into 

consideration when calculating the compensation received by the shareholders of the 

merging company. It has been argued that this would result in excess additions to the 

Income Tax Act part V302, however, purely considering previous taxable profit or tax loss, 

in the extent they can be used to carry losses back, as assets in mergers and de-mergers 

would resolve many of the discussed problems. In addition, the tax loss relief provisions 

of the Income Tax Act have already been written in a way that has left a lot of room for 

interpretation through case law. It would not be in the nature of the law to include 

detailed provisions of every presumable situation.  

Tax loss carry back would also not affect cross-border situations, where the question is 

whether the losses are definite and therefore whether they are transferred and deductible 

in Finland or not. If the taxpayer can prove that the tax losses in fact are final and 

therefore allowed to be utilised in Finland, the provisions of the Income Tax Act should 

apply as in domestic situations303. This could include the period of expiration, which for 

carrying forward foreign tax losses would also be ten years despite of the regulations of 

the country of their origin and for carrying back what would be stated by legislation. 

Because there is no current case law on the utilisation of final foreign tax losses in 
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Finland, the details of the utilisation are in any case to be decided by upcoming case 

law.304 

5.2 European Union  

Since Finland became a member state of the European Union in 1995, EU tax law has 

had an effect on Finland’s taxing powers and tax legislation. As discussed already several 

times in this paper, many of the current provisions in Finnish tax law are a direct result 

of EU directives or of the decisions of the Court of Justice. It could be said that only a 

handful of provisions related to corporate taxation in Finland will originate only based 

on domestic discussions in the future – it is probable that almost all novel corporate tax 

legislation will be based on EU legislation and case law. 

Despite of the afore-mentioned, corporate taxation has remained quite unharmonized in 

the European Union and member states have wide sovereignty in deciding how their 

corporate tax legislation is formed. The organs of the union do not have taxation power 

when it comes to direct taxation and therefore, each member state enforces their own 

legislation. Member states however need to consider EU law, the EU treaties, and tax 

treaties with other states when doing this.305 

One of the most important goals of the European Union is to create and further develop 

a well working internal market. In 1990, the European Commission published a 

communication to the European Council and to the European Parliament named 

‘Guidelines on company taxation’. The communication laid out guidelines concerning 

direct taxation in the EU which would support the existence and development of the 

internal market. The aim of the communication was to come up with a procedure to 

eliminate ‘major distortions’ in company taxation that conflict with the idea of the 

internal market. The aim however was not to totally harmonise direct taxation in the 

union but to, major distortions excluded, give the member states freedom to govern their 

direct taxation independently.306 

The communication identified cross-border mergers, de-mergers, asset exchanges and 

exchanges of shares as operations in which there are major obstacles that work against 

the internal market and create distortions in the union. Other recognised problem areas 
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were cross-border dividend distribution between member states and levying withholding 

tax on transnational interest and royalty payments. Lastly, it was stated that an obstacle 

standing in the way of proper functioning of the internal market was the fact that tax 

losses originated with a permanent establishment or subsidiary in a member state could 

not be utilised by the parent company in another member state. The elimination of the 

listed obstacles from the internal market was stated to be one of the priorities in the 

union.307 

From these suggested actions, three directives emerged. The Parent Subsidiary Directive 

in 1990308, the Merger Directive in 1990309, and the Interest and Royalties Directive in 

2003310. A proposal for cross-border tax loss relief was published in 1991311 but never 

approved by the European Council. At the moment, the three listed directives added with 

the Anti-Tax Avoidance Directive312 are the only directives covering direct taxation in the 

EU.  

Now, 30 years later in 2021, a new communication has been published by the 

Commission named ‘Business Taxation for the 21st Century’ where the latest challenges 

of direct taxation in the union are discussed and a new EU Tax Policy Agenda is set out313. 

The communication calls for a tax burden that is shared fairly between businesses and 

jurisdictions and for a simple tax system that promotes the aim for a well-working Single 

Market. This includes developing the tax framework in a way that corresponds to the 

changing nature of business, since digital business can be done in a member state 

without the company having any physical presence there. The aim is also to control tax 
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competition by setting a minimum taxation level for multinational corporations. New 

directives will be proposed in relation to these goals.314 

In regard to tax losses, the communication stated that due to lower cash flows especially 

small and medium sized enterprises (SME) are not able to cover their losses as efficiently 

as larger enterprises. This issue has emerged particularly during the ongoing financial 

crisis and therefore, the Commission adopted a recommendation regarding treatment of 

tax losses in the member states.315 The document was published in May 2021 and 

included a recommendation for all member states on the domestic treatment of tax 

losses, which encompassed a strong suggestion to implement temporary tax loss carry 

back as a tax loss relief opportunity. The aim is to support companies in covering from 

the financial crisis caused by the coronavirus pandemic. The arguments for the 

implementation of the tax loss carry back system are similar to the ones discussed by 

scholars and economics, especially the strengthening of the cash flow of companies. 

According to the recommendation, tax losses should be able to be carried back at least to 

tax year 2019.316 As stated earlier, it is at this point unclear whether Finland will act 

according to the recommendation. If implemented, a temporary tax loss carry back 

system would be a good opportunity for Finland to test how tax loss carry back fits the 

existing legislation and tax framework. 

When it comes to direct taxation, one of the most ambitious goals of the European Union 

has been the Common Consolidated Corporate Tax Base (“CCCTB”), for which a directive 

was proposed for the first time in 2011317. The aim is to make corporate taxation easier 

and lessen the administrative burden that is caused by corporate tax compliance in the 

EU by giving companies the opportunity to consolidate their taxation into one tax return 

and one tax base. Once the proposal was first introduced, the CCCTB was optional for 

companies but the Member States could not reach a consensus regarding its 

implementation.318 In 2016, the CCCTB was ‘re-launched’, meaning that amended 

directive proposals were introduced, one for a common corporate tax base (CCTB)319 and 
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another for the CCCTB320, with the idea of a two-stage implementation321. This time the 

CCCTB would have been mandatory for large groups of companies. When it comes to 

offsetting tax losses, the CCCTB would have allowed cross-border tax loss relief between 

member states.322 

In 2021, the CCCTB was once again revisited and carries now a new name: Business in 

Europe: Framework for Income Taxation (BEFIT). The earlier directive proposals 

related to the CCCTB were withdrawn when this re-launch was done in connection with 

the proposal for the afore mentioned new business tax system in the Communication on 

the Business Taxation for the 21st Century. The CCCTB has now transformed into a ‘single 

corporate tax rulebook’ that also supports recovery from the coronavirus pandemic.323 It 

remains to be seen how the BEFIT will develop going forward, what kind of a directive 

proposal will be published, and how these changes will affect the taxation in individual 

EU member states. It is however evident that the current aim for EU is to further 

harmonise corporate taxation in the union. 

5.3 Tax loss relief in other European countries 

Tax loss carry back is in some form permanently allowed in nine European OECD 

countries, namely in the Czech Republic, Estonia, France, Germany, Ireland, Latvia, the 

Netherlands, Sweden324, and the United Kingdom. During the recent economic 

downturn, many countries have either amended their existing or introduced a new tax 

loss carry back system - Austria, Belgium, Italy, Norway, Poland, Portugal, and Slovak 

Republic implemented a temporary tax loss carry back due to the financial crisis.325 In 

this part, the tax loss relief provisions of the United Kingdom, Germany, and Norway are 

discussed and compared to the legislative framework of Finland. 
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5.3.1 United Kingdom 

The United Kingdom has faced many changes recently due to its exit from the European 

Union and from the European Economic Area (“Brexit”) which came fully into force in 

the beginning of 2021. The fundamentals of the union applied to EU member states, such 

as the free movement of goods and services, do not concern the United Kingdom 

anymore and this has effects on taxation, inter alia. For example dividends received from 

the United Kingdom are not always tax exempt, as they would be from another member 

state, and the EU Merger Directive based provisions of the Finnish Act on the Taxation 

of Business Income do not apply to mergers where a party is based in the United 

Kingdom. However, existing tax treaties cover many provisions that are similar or same 

to the ones included in the directives and thus, not all business conducted between the 

United Kingdom and the EU member states changes completely.326 It has been discussed 

that after Brexit, United Kingdom could become a tax haven with low tax rates and less 

regulation327. The corporate tax rate has been 19 % since 2015 and there are plans 

regarding lowering the rate further328. It remains to be seen how corporate taxation will 

develop in the United Kingdom and what the long-term effects of Brexit are going 

forward. 

In the United Kingdom, corporate taxation is regulated by the Corporation Tax Act329. 

To start with, all corporate taxpayers are subject to the same corporate tax regime and 

rates notwithstanding the industry or business the company is operating in. Exceptions 

are companies operating in the banking industry, oil and gas, insurance, and ships.330 

Taxable profit is calculated with similar basic rules as in Finland, where the basis is the 

accounting profit to which certain adjustments are made as governed by the Corporation 

Tax Act. Companies assess the amount of corporate tax themselves, meaning that they 

make their own tax calculation and tax return and proceed to pay corporate taxes based 

on this calculation. Large companies need to have a senior accounting officer who 

reviews and certifies that the company’s tax accounting is done correctly. The tax 
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authorities have one year to review the calculations and send information requests where 

needed. The process evens out the administrative work of the authorities throughout the 

calendar year.331  

The Corporation Tax Act also governs tax loss relief for losses occurred in trading332. In 

general, tax losses from trading, i.e. from business income, if not used during the same 

accounting period, can be carried forward against the profit of future periods or carried 

back against profits generated in the past 12 months. The amount that can be carried 

forward is restricted to 50 % of the taxpayer’s taxable profit for the amount that exceeds 

5 million pounds. The loss relief rules changed recently in 2017 – before April 2017, 

losses could only be utilised against profits from the same source of income. After April 

2017, it is possible to utilise trading income against losses from investment income and 

capital gains and vice versa.333 Thus, the tax loss relief provisions have been mitigated 

similarly to what was done in Finland recently. 

A company can choose the amount of losses it wishes to carry forward during a certain 

year, however applying the cap of 50 % of the profit for amounts that exceed 5 million 

pounds. The information is submitted on the corporate income tax return, i.e. losses are 

nor carried forward or back ex officio. As said, tax losses can be carried forward as long 

as the company is operating without any time limit.334 Regarding the loss carry back, the 

losses exceeding the profit of the current accounting period can be carried back against 

profits generated during the last 12 months, which is not necessarily the same as the last 

accounting period. In case the last accounting period is longer than 12 months, apportion 

needs to be done for the profits of the accounting period in question to calculate profits 

originated from the last 12 months only.335 

In a situation where the company is liquidated, there is a possibility to apply for a 

Terminal Loss Relief which allows the company to carry its tax losses back for the past 

three years instead of the usual 12 months. There are two types of Terminal Loss Reliefs: 
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to start with, the company can carry back tax losses generated in the last 12 months of 

the company being in business against the profits of the accounting periods during the 

three years before the last 12-month period. In other words, if the company’s last 

accounting period is from 1 January 2021 to 31 December 2021, losses occurred during 

that time can be carried back to profits generated during the accounting periods between 

1 January 2018 and 31 December 2020. Secondly, if the company has unutilised tax 

losses carried forward from previous accounting periods, these can be carried back 

against the profits of the final accounting period and against the profits of previous 

accounting periods during the three years before the end of the last accounting period. 

Thus, if the last accounting period is from 1 January 2021 to 31 December 2021, the 

unutilised tax losses can be carried back against profits made during 1 January 2019 and 

31 December 2021. Terminal Loss Relief needs to be applied for separately in the annual 

corporate income tax return or in a letter to the authorities.336 

There is also a possibility of group loss relief in the United Kingdom as discussed earlier. 

This enables companies to transfer losses to a profit-making group company and to level 

out the profits within the group. The maximum amount of loss that can be transferred is 

the amount of profit the recipient has generated during the accounting period in 

question. Also unutilised carry forward losses can be transferred, however only in cases 

where the transferring company has used all of its possibilities to utilise the losses, and 

also here the 50 % rule for amounts exceeding 5 million pounds applies.337 

In a case of a change in the ownership and in case there is also a major change in the 

company’s business operations within a certain time period, all of the company’s tax 

losses are forfeited. In the United Kingdom, an activity resulting in the losses to be 

forfeited is called ‘loss-buying’.338 A change in the ownership takes place in case one party 

acquires more than a half of the shares or if two or more parties each acquire more than 

5 % of the shares, and these shares together are more than 50 % of the company’s total 
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shares. Acquisitions of less than 5 % are not taken into consideration.339 A major change 

in the company’s business operations occurs in case the nature of the business operations 

change in a way where either the type of business changes, or the customers or markets 

change significantly. Both the change in the ownership and the major change in the 

business operations are required to happen within a 5-year period for the losses to be 

forfeited.340 

During the coronavirus pandemic, United Kingdom extended the period against which 

tax losses can be carried back from 12 months to three years. For corporations, this 

applies for accounting periods that end between 1 April 2020 and 31 March 2022. There 

is no limit for carrying back losses against the first preceding 12 months, however for the 

other two 12-month periods of the total three years there is a cap of 2 million pounds per 

12 months. In its policy paper, the government of United Kingdom does not expect the 

extension to have negative economic impacts on any parties, however significant 

administrative impact is anticipated for the tax authorities with additional 

administrative costs of approximately 17 million pounds. The changes in the tax loss 

relief rules are estimated to have a positive impact on corporations through taking off 

financial pressure and enabling companies to stay in business despite of the economic 

downturn.341 

5.3.2 Germany 

As almost all countries in the world, also Germany was hit hard by the economic 

downturn caused by the coronavirus pandemic. In addition, Germany is evidently 

lagging behind in the development of digital services and technology, which stands in the 

way of the success of German companies especially in the times of restrictions put in 

place due to the pandemic.342 The German government has introduced several 

anticipated changes to the country’s tax legislation recently after many postponements 

 
339 Government of the United Kingdom, ‘CTM06340 - Corporation Tax: loss-buying: change in ownership’ 
(2021) Guidance on the webpage of the government of the United Kingdom https://www.gov.uk/hmrc-
internal-manuals/company-taxation-manual/ctm06340 accessed 1 July 2021. 
340 Government of the United Kingdom, ’CTM06370 - Corporation Tax: loss-buying: major change in 
nature or conduct of a trade’ (2021) Guidance on the webpage of the government of the United 
Kingdom <https://www.gov.uk/hmrc-internal-manuals/company-taxation-manual/ctm06370> accessed 
1 July 2021. 
341 Government of the United Kingdom, ‘Temporary extension to carry back of trading losses for 
Corporation Tax and Income Tax’ (2021) UK Government Policy Paper 
<https://www.gov.uk/government/publications/temporary-extension-to-carry-back-of-trading-losses-
for-corporation-tax-and-income-tax/temporary-extension-to-carry-back-of-trading-losses-for-
corporation-tax-and-income-tax> accessed 1 July 2021. 
342 OECD, ’Economic Survey of Germany (December 2020)’ (2020) OECD Economic Surveys. 
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due to political disagreement. These amendments include, inter alia, finalising the last 

phase of implementing the EU Anti-Tax Avoidance Directive and approving the bill for 

Modernisation of Corporation Tax, that, among others, amends the rules related to 

German group relief provisions.343 

In Germany, corporate taxation is governed by the Corporate Income Tax Act344 and by 

the Business Income Tax Act345. Limited liability companies and other corporate 

taxpayers are subject to the corporate income tax and to a separate business income tax. 

The corporate income tax is based on the legal type of the taxpayer and is a so-called 

‘personal tax’346. In comparison, the business income tax is an ‘object tax’347 which means 

that the taxation is based on the acts or operations performed by the taxpayer. The 

different taxes can also be divided by who receives the tax revenue. In Germany, 

corporate income tax is collected by the state and business income tax is collected by the 

municipalities.348  

The corporate income tax rate is 15 %. In addition, a solidarity surcharge of 5,5 % is added 

on the income tax.349 It was abolished for individuals in the beginning of 2021, but 

corporate taxpayers are still subject to this additional tax that was originally put in place 

to fund the rebuilding of Germany after the fall of the Berlin wall350. This means that the 

corporate income tax burden is 15,825 %351. The business income tax is calculated on the 

top of the corporate income tax. The business income tax has a base rate of 3,5 % and a 

municipal rate between 8,75 % and 20,3 % depending on the location of the company. 

Thus, the overall tax burden of a German company is conditional to the fact in which 

 
343 PricewaterhouseCoopers, ’Germany: Corporate - Significant developments’ (2021) PwC Worldwide 
Tax Summaries <https://taxsummaries.pwc.com/germany/corporate/significant-developments> 
accessed 2 July 2021. 
344 German Corporate Income Tax Act (Körperschaftsteuergesetz (KStG)) 31.8.1976. 
345 German Business Income Tax Act (Gewerbesteuergesetz (GewStG)) 1.12.1936. 
346 “Personensteuer”. 
347 “Objektsteuer”. 
348 S Kudert, ’Steuerrecht leight gemacht: Eine einführung nicht nur für Studierende an Univärsiteten, 
Hochschulen und Berufsakademien’ (Ewaldv. Kleist Verlag Berlin 2019). 
349 idis. 
350 Bundesministerium der Finanzen, ’Fragen und Antworten zur weitgehenden Abschaffung des 
Solidaritätszuschlags’ (2020) Webpage of the German Ministry of Finance 
<https://www.bundesfinanzministerium.de/Content/DE/FAQ/2019-08-21-faq-
solidaritaetszuschlag.html> accessed 3 July 2021. 
351 PricewaterhouseCoopers, ’Germany: Corporate - Taxes on corporate income’ [2021] PwC Worldwide 
Tax Summaries <https://taxsummaries.pwc.com/germany/corporate/taxes-on-corporate-income> 
accessed 3 July 2021. 
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state and municipality the company is located. Generally, the total tax burden for a 

corporate taxpayer is approximately 30 %.352 

The taxable income is calculated similarly to Finland with specific additions and 

deductions to the book income. A corporate taxpayer uses a tax balance sheet, showing 

also the taxable income and prepared according to the rules of the Corporate Income Tax 

Act, as a basis for the corporate income tax return and payments. This taxable income is 

also used as a basis for the business income taxation with certain additional changes 

determined by the Business Income Tax Act. Only one tax return is filed by each company 

to the tax authorities despite of the separation of the corporate income tax and business 

income tax.353 However, advance taxes are paid quarterly but separately for corporate 

income taxation and business income taxation and their deadlines are different from 

each other354. 

The main provisions for tax loss relief are governed by the Income Tax Act355. For 

corporate income taxation, the Corporate Income Tax gives further provisions on the tax 

loss carry forward and carry back356. Both carry forward and carry back of corporate 

income tax losses are possible. Tax losses from corporate income can be carried back for 

one year and without limit up to 1 million euros per tax year. Tax loss carry forward is 

unlimited in time and amounts over 1 million euros per tax year are capped at 60 %.357 

For business tax income, the carry forward provisions are the same as for corporate 

income taxation, however tax loss carry back is not allowed. The provisions regarding tax 

loss relief in business income taxation are governed in detail by the Business Income Tax 

Act.358 

In Germany, a certain type of change in the ownership results in the forfeiture of the tax 

losses, both those carried forward and those accrued during the ongoing financial year 

 
352 PricewaterhouseCoopers, ’Germany: Corporate - Taxes on corporate income’ [2021] PwC Worldwide 
Tax Summaries <https://taxsummaries.pwc.com/germany/corporate/taxes-on-corporate-income> 
accessed 3 July 2021. 
353 Bundesministerium der Finanzen, ’Steuern von A bis Z: Ausgabe 2019’ (2019) Das Bundesministerium 
der Finanzen Publications 2019. 
354 PricewaterhouseCoopers, ’Germany: Corporate - Tax administration’ (2021) PwC Worldwide Tax 
Summaries <https://taxsummaries.pwc.com/germany/corporate/tax-administration> accessed 2 July 
2021. 
355 German Income Tax Act (Einkommensteuergesetz (EStG)) 16.10.1934 § 10 d. 
356 German Corporate Income Tax Act (Körperschaftsteuergesetz (KStG)) 31.8.1976 § 8. 
357 A Olbrück, ‘Verluste im Steuerrecht. Verlustverrechnung, steuerliche Verlustnutzung und 
Beschränkungen im internationalen Vergleich’ (GRIN Verlag 2017). 
358 German Business Income Tax Act (Gewerbesteuergesetz (GewStG)) 1.12.1935 § 10 a. 
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up to the date of the change. This ‘harmful share transfer’ occurs if more than 50 % of 

the shares or voting rights change hands in a share deal where a single shareholder 

acquires the said 50 % or more. The change can be direct or indirect and needs to 

transpire within a 5-year period.359 Previously, there was also another provision in place 

which governed a pro-rata forfeiture of losses if 25-50 % of the shares changed hands 

during the same accounting period. This provision was however ruled unconstitutional 

in 2017 and therefore, it was abolished completely. The reasoning included mainly that 

these transfers affect only minority shareholders and do not consider for example 

whether the business will continue after the shares change hands.360 There has also been 

discussions of the constitutionality of the over 50 % provision, however at this date no 

amendments have been made in that regard. An application can be filed for the 

utilisation of the tax losses despite of the change in the ownership. The criteria includes, 

inter alia, continuation of the same business operations for a certain period of time 

without changes in the business or the addition of operations in another area of business. 

If the application is approved, the existing tax losses can be carried forward and back 

without forfeiture. 361 

German group taxation provisions include a ‘profit and loss pooling agreement’ (“PLPA”) 

under which a parent company and its subsidiary, of which the parent company owns 

more than 50 %, pool their results together. This enables tax loss relief within a group of 

companies in case the group has registered a PLPA and the companies are subject to the 

prerequisites, which for example include a requirement for the parent company to have 

held the shares continuously from the beginning of the accounting period in question.362 

Only domestic parent companies can enter into a PLPA with their daughter company, 

which means that foreign groups are excluded from this arrangement. With the profit 

pooling in place, the parent company must also compensate the losses of the daughter 

company originated during the term of the agreement.363 

 
359 PricewaterhouseCoopers, ’Germany: Corporate – Deductions’ (2021) PwC Worldwide Tax Summaries 
<https://taxsummaries.pwc.com/germany/corporate/deductions> accessed 2 July 2021. 
360 PricewaterhouseCoopers Germany, ’German Rules on Loss Forfeiture Ruled Partly Unconstitutional’ 
(2017) PricewaterhouseCoopers Germany Real Estate Tax Services News Alert. 
<https://www.pwc.de/de/newsletter/finanzdienstleistung/2017-re-06-germany.pdf> accessed 2 July 
2021.  
361 idis. 
362 PricewaterhouseCoopers, ‘Germany: Corporate - Group taxation’ (2021) PwC Worldwide Tax 
Summaries <https://taxsummaries.pwc.com/germany/corporate/group-taxation> accessed 2 July 2021. 
363 I Badura, ’German Tax Law’ in ‘Key Aspects of German Business Law’ ed. M Wendler, Bernd Tremml & 
B Buecker (Springer Science & Business Media 2008) 389-403. 
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Germany amended their tax loss relief provisions temporarily during the coronavirus 

pandemic. Companies that anticipated a loss in 2020 could already during year 2020 

carry the expected loss back against the taxable income of 2019 or ask for a refund for 

the prepayments paid during the ongoing tax year. The carry back amount was set at a 

flat rate of 15 % of the income based on which the prepayments of 2019 were assessed 

with the maximum capped one million euros per individual taxpayer. The purpose of the 

flat rate was to ease the work of both the companies and the tax administration. The 

temporary amendment also included a payback provision – if the company, contrary to 

expectations, made a profit in 2020, the amount refunded needed to be paid back. 

Similarly, the amount carried back is to be repaid later once the company is profitable 

again.364 In that sense, the temporary tax loss carry back is more of a loan from the 

government than an actual opportunity to carry more losses back than in normal 

circumstances. According to the Finance Minister of Germany, “This liquidity aid 

supports companies quickly and unbureaucratically. The companies are entitled to the 

money anyway, we make sure that they get it quickly. In this way, we are strengthening 

the solvency of companies that are in some cases up to their necks due to the crisis.”365. 

5.3.3 Norway 

Norway, as many other countries, has gone through tax reforms in the past 30 years and 

has had to adapt to the changing international tax environment. The latest large reform 

was in 2016, when adjustments were made to adapt the Norwegian tax system to the 

international market and its taxation trends such as lower tax rates and mobility of tax 

bases.366  

In Norway, corporate taxation is regulated by the Law on Tax on Wealth and Income367 

chapter 10. The corporate tax rate is at the moment 22 %, with petroleum companies 

subject to a special tax of 56 % and certain financial companies are taxed at a rate of 25 

 
364 Bundesministerium der Finanzen, ‘Scholz: „Schnelle und unbürokratische Liquiditätshilfe für 
Unternehmen“‘ (2020) Press release Bundesministerium der Finanzen 23 April 2020 
<https://www.bundesfinanzministerium.de/Content/DE/Pressemitteilungen/Finanzpolitik/2020/04/202
0-04-23-PM08-Liquiditaetshilfe.html> accessed 10 April 2021. 
365 idis. 
366 Norwegian Ministry of Finance, ‘Better Taxation – A Tax Reform for Transformation 
and Growth’ (2016) An unofficial English translation of the summary chapter Chapter 1 of the Report to 
the Storting No. 4 
<https://www.regjeringen.no/contentassets/93247a3b212a4accb49ba119cd9e7d45/en-
gb/pdfs/stm201520160004000engpdfs.pdf> accessed 27 June 2021. 
367 Norwegian Law on Tax on Wealth and Income (Lov om skatt av formue og inntekt (skatteloven)) LOV-
1999-03-26-14. 
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%368. Taxable profit is calculated based on the accounting profit and amended with tax 

items governed by the legislation such as depreciation, losses from intra-group loans and 

dividends369. Taxation is assessed by the tax authorities following a corporate income tax 

return submitted in due time by the taxpayer. Corporate taxpayers are obligated to pay 

advance taxes after the end of the tax year covering the tax liability of the year in 

question.370 

The tax loss relief rules are very straightforward – losses from any source of income can 

be carried forward without time limit or capping and utilised against profits from all 

sources of income. Tax losses can also be utilised against gain received from the sale or 

closing the business form which the losses originated. Carrying back tax losses is in 

normal circumstances only possible upon the liquidation of a company, in which case the 

existing tax losses can be carried back for two years.371 

There is no forfeiture of losses based on a change in the ownership in case it is not evident 

that the transaction was done only for the purpose of transferring the losses. In that case, 

an anti-avoidance clause of the tax law applies.372 According to the rule, in case it is 

concluded that the purpose of the transaction was the exploitation of the tax losses, the 

company in question ‘loses its tax position’, meaning that the losses are forfeited373. 

Norway has a group contribution system, where the taxable result within a group can be 

evened out by transferring the tax result from a parent company to a daughter company. 

The ownership requirement is 90 % and it needs to be met at the end of the financial year 

form which the group contribution is given. The maximum amount of taxable result that 

can be transferred is the taxable result of the company giving the contribution and the 

contribution is deductible in taxation for both the giving and receiving company.374  

 
368 PricewaterhouseCoopers Oy, ‘Norway. Corporate - Taxes on corporate income’ (2021) Worldwide 
Tax Summaries <https://taxsummaries.pwc.com/norway/corporate/taxes-on-corporate-income>  
accessed on 2 July 2021. 
369 KPMG Law Advokatfirma AS, ‘Tax Facts Norway 2020: A survey of the Norwegian Tax System’ (2020) 
KPMG Publications. 
370 PricewaterhouseCoopers, ’Norway: Corporate - Tax administration’ PwC Worldwide Tax Summaries 
<https://taxsummaries.pwc.com/norway/corporate/tax-administration> accessed 2 July 2021. 
371 KPMG Law Advokatfirma AS, ‘Tax Facts Norway 2020: A survey of the Norwegian Tax System’ (2020) 
KPMG Publications. 
372 idis. 
373 Law on Tax on Wealth and Income (Lov om skatt av formue og inntekt (skatteloven)) LOV-1999-03-
26-14 § 13-2. 
374 KPMG Law Advokatfirma AS, ‘Tax Facts Norway 2020: A survey of the Norwegian Tax System’ (2020) 
KPMG Publications. 



 75 

In 2020, the global financial crisis caused by the coronavirus pandemic resulted in the 

implementation of many temporary tax measures to support individuals and companies 

through the economic downturn. These included, inter alia, lowering the corporate 

income tax rate from 28 % to 22 %, favourable tax incentives for small companies, and 

the abolishment of many taxes such as the inheritance tax and taxes on certain motor 

vehicles.375 In regard to tax loss relief, Norway introduced a temporary possibility to carry 

tax losses generated in 2020 back against the taxable income of 2019 and 2018. The carry 

back is limited to NOK 30 million per taxpayer which corresponds to an amount of 

approximately EUR 2,9 million.376 In addition, special rules were put in place for oil and 

gas companies, where companies expecting a loss could receive a refund already during 

tax years 2020 and 2021 instead of the refund being paid after the taxation has been 

assessed377. 

5.3.4 Comparison 

It is evident that the Norwegian tax framework and legislation are the most similar with 

Finland’s tax regime of the three countries discussed above. This most likely stems from 

the similar culture, the somewhat similar economic environment, and geographical 

closeness, although Norway has a special regime when it comes to the taxation of oil and 

gas companies. The calculation of the taxable income, the tax assessment procedure and 

the group contribution system are alike; however, Norway has introduced less restricted 

tax loss relief provisions when it comes to both the utilisation of tax losses and the 

forfeiture in the case of a change in the ownership. Norwegian companies also have the 

possibility to carry losses back when the business ceases to exist. In addition, Norway 

has successfully implemented a temporary tax loss carry back system during the recent 

economic downturn. There is no one singular tax provision that would directly explain 

why Norway is able to implement less restrict tax loss relief rules when compared to 

 
375 Norwegian Ministry of Finance, ‘Taxes 2021’ (2020) Prop. 1 LS (2020–2021) Proposition to the 
Storting (bill and draft resolution) for the fiscal year 2021, 2020 
<https://www.regjeringen.no/contentassets/643d38ec7c994b81b359c520502296b0/2021_tax_prop_1
_chap_1_2.pdf> accessed 2 July 2021. 
376 Norwegian Tax Administration, ’Package of measures in connection with the coronavirus situation’ 
(2021) Norwegian Tax Administration’s webpage updated 21 April 2021 
<https://www.skatteetaten.no/en/measures/#carry-forward-of-deficit> accessed 2 July 2021. 
377 EY Norway, ‘Norway’s Government and major opposition parties agree on temporary tax stimuli for 
oil and gas companies’ (2020) EY Norway webpage <https://www.ey.com/en_no/oil-gas/agreement-on-
temporary-tax-stimuli-for-oil-and-gas-companies> accessed 2 July 2021. 
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Finland since the tax regimes are similar in other ways. Thus, the reasons for the 

differences are probably found in the wider economic differences of the countries. 

When it comes to the general economic profiles of the countries, Norway has one of the 

highest standards of living of the OECD countries, with a higher than average income per 

capita and a higher employment rate than average378 whereas in Finland, although on 

the top regarding well-being and education, the income per capita is lower than OECD 

average379. Norway has a lot of high value natural resources of oil and gas, inter alia, 

which create a great amount of wealth for the country380. The direct taxation of 

companies operating in the industry of oil and gas are subject to higher taxation than 

other businesses, the tax rates being 22 % for ordinary petroleum tax and 51 % for the 

special tax that is added on the ordinary taxation381. This results in a substantially high 

tax revenue for the Norwegian government, which itself probably allows a more 

permitting atmosphere for less stricter tax loss relief provisions. Finland could without 

legislative issues copy features from the Norwegian system especially when it comes to 

the possibility to carry losses back when the company is ending its business operations. 

Also the United Kingdom has a far less restricted tax loss relief regime compared to 

Finland. Especially the systems of Terminal Loss Relief and general tax loss carry back 

offer companies more flexibility in utilising their tax losses, particularly where 

companies ceasing to exist are not losing their losses irretrievably. United Kingdom has 

capped the amount of tax losses to be carried forward at 50 % for amounts exceeding 5 

million pounds, which individually viewed is a restriction compared to Finland where 

there is no capping, but this restricts only the carry forward of large companies.  

In addition to tax loss relief, the most significant differences between Finland and the 

United Kingdom are the tax assessment procedure and the effects of a change in the 

ownership on existing tax losses. The self-assessment procedure of the United Kingdom 

provides flexibility to the local tax administration and allows a more adaptable way of 

assessing company taxation; however, it puts more pressure and administrative burden 

on the taxpayers when it comes to their compliance. The prerequisites for a forfeiture of 

 
378 OECD, ’Better Life Index: Norway’ (n.d.) OECD Better Life Index webpage 
<https://www.oecdbetterlifeindex.org/countries/norway/> accessed 5 July 2021. 
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<https://www.oecdbetterlifeindex.org/countries/finland/> accessed 5 July 2021. 
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381 Deloitte, ’Oil and gas taxation in Norway’ (2014) Deloitte Taxation and Investment Guides. 
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losses due to a change in the ownership are more detailed and restricted in a way which 

gives the taxpayer more opportunities to utilise tax losses despite of a change in the 

ownership, because also a major change in the business operations is needed.  

The group loss relief system is in practice similar to the Finnish group contribution 

system, since in United Kingdom the losses are transferred whereas in Finland the profit 

is transferred, resulting in the same outcome where groups of companies can even out 

the taxable incomes within the group. Finland and the United Kingdom have been 

connected through their group loss relief systems being subject to investigation by the 

Court of Justice, however the end results were different as discussed earlier. For United 

Kingdom, the decision by the Court of Justice meant that the final tax losses from foreign 

subsidiaries need to be approved for utilisation in the United Kingdom, whereas the 

Finnish group contribution system remained as it is and tax loss relief from foreign 

subsidiaries is covered my separate novel legislation.  

The differences in the tax regime of the United Kingdom and Finland do not provide 

clear explanation for why United Kingdom has been able to include tax loss carry back 

in their tax legislation and Finland not. The corporate tax rate is almost the same with 19 

% and 20 %, and the basic provisions of calculating taxable income are similar. The 

United Kingdom has less administrative work on the side of the tax authorities when it 

comes to tax assessment which probably results in government savings when it comes to 

workforce. However, fitting tax loss relief provisions of the United Kingdom law into 

Finland would not be an issue with the Finnish tax assessment procedure either. 

The economies and cultures of the two countries have developed very separately from 

each other with geographical distance. The United Kingdom is a large country with a 

population of almost 70 million, large companies having their head offices in the country, 

and a history of being a world power. United Kingdom has existed as a country since 1707 

and its tax law originates from the 14th century which has given the country an extended 

period of time to develop independent legislation compared to Finland. The grounds for 

United Kingdom’s tax legislation most likely lie in the large economy connecting Europe 

with the United States as a place for the headquarters for many international 

corporations. This has called for less restricted tax framework because the globalisation 

and international relationships have come earlier than for example in the Nordic 

countries. 
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The tax regime of Germany is very different from Finland, United Kingdom and Norway. 

Starting with the two different taxes for corporations, Germany’s tax framework is 

certainly one of the most complicated. The tax rate differs between municipalities and 

different tax loss relief rules apply for the different tax types. Judging from the 

perspective of a foreigner, it is easy to assume that both the German tax administration 

and the taxpayers have a large administrative burden when assessing corporate taxation. 

Also the group taxation scheme is fairly complex and requires official registration of the 

agreement. The similarity with Finland lies mainly in the provisions regarding the 

change in ownership, whereas other provisions are rather dissimilar to Finland. 

Despite of the complex tax framework and assumedly high amount of administrative 

work, Germany has implemented a tax loss relief system that includes both indefinite 

carry forward and a timewise restricted carry back with the amount of losses that can be 

utilised capped at 60 % for amounts exceeding one million euros. Compared to Finland 

and to the other countries discussed, the capping is quite strict, however the possibility 

to carry losses forward without time limit gives relief in that regard. It would be assumed 

that a country with lower than average level of digitalisation and complex corporate 

income tax rules would not further complicate the tax assessment with additional carry 

back provisions.  

Similar to the United Kingdom, Germany is a large country with a lot of power and a long 

history. It is also profiled by complicated legislation, states and municipalities having 

their own regulations in certain areas of law, and a type of government that can in some 

situations lead to a high administrative burden. Compared to Finland, the German tax 

framework is difficult and, in many ways, very unlike to the Finnish one. However, it is 

questionable how Germany has been implementing tax loss carry back in their complex 

tax regime for decades, and in Finland it is argued that introducing less restricted tax 

loss relief provisions would overly complicate our current system which, in international 

comparison, seems quite straightforward. 
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6 DISCUSSION AND CONCLUSIONS 

The purpose of this study was to systematise the reasons for why Finland has not 

implemented a tax loss carry back system during the past or recent financial crises. The 

current financial crisis caused by the coronavirus pandemic has put Finland into the 

deepest recession since the beginning of 1990s and the uncertainty in the markets 

continues as new variants and outbreaks occur continuously despite of the vaccinations 

and restrictions put in place. Finland has implemented several actions to support 

companies during this economic downturn, including government loans and tax related 

measures. Once we enter the exit state and start to recover from the crisis, further 

measures are needed to ensure companies can continue in business. One of these 

measures, as also recommended by the European Commission, could be the decreasing 

of the existing tax loss asymmetry through a temporary tax loss carry back. A similar 

system has already been introduced as a response to the current crisis by six jurisdictions 

and several have alleviated their provisions temporarily to ensure the cash flow of 

corporations during these difficult times. 

As previous literature has shown, in the presence of tax loss asymmetry, corporate 

taxpayers do not receive accurate nor fair refund for their tax losses and government is 

not sharing the risk in new investments but is taxing the gains without delay. With less 

restricted tax loss relief rules, companies are better compensated for their risk-taking, 

their cash flow is higher, and tax incentives are more effective. Ensuring the cash flow of 

companies decreases dependency on outside financing during times when it might be 

costly or hard to receive because of the financial circumstances. Steadier and higher cash 

flow increases companies’ level of investment, which enables economic growth. Loss-

making companies cannot utilise the tax regime as profitable companies can – for 

example the stabilising effect of taxation does not apply to a company in a loss position 

and, as mentioned, tax incentives are also not as effective because they cannot generally 

be utilised in case the company is not making a profit.  

The purpose of a tax system is to enable this economic growth in balance with funding 

the public sector. When talking about an optimal tax system, it should be fully neutral 

with no distortions, which is understandably not possible. However, the effect of taxation 

on taxpayers’ behaviour should have a purpose of serving the goals of the tax policy and 

preferably increase the possibilities for economic growth. Changing existing tax policies 

is not easy and should not be done without careful consideration, including weighing the 

costs and benefits. Tax loss relief can be made less asymmetrical by allowing tax loss 
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carry back in addition to a tax loss carry forward. It has many benefits as listed above, 

however a tax loss carry back system has also possible disadvantages and these should 

be considered as well – it might support loss making firms in an extent where their 

economic lifecycle is prolonged only with the cash flow received as tax refunds. It is also 

possible, although not directly proven, that firms make overly risky investments during 

the year after they have carried losses back. These disadvantages have not been used as 

arguments in the Finnish discussion regarding amending the tax loss relief provisions. 

Instead, the Finnish opponents have mainly argued that implementing tax loss carry 

back would result in loss of tax revenue, increase the unpredictability of the tax revenue, 

and create a more complicated tax assessment procedure. However, the public 

discussion and Finnish literature regarding tax loss carry back are scarce and seem to be 

based merely on approximations instead of actual data or further studies on its actual 

effects on the current tax regime. Different interest groups have raised the issue of 

introducing less restricted tax loss relief provisions during several occasions, latest 

during the current economic downturn, but no legislative proposals or extensive expert 

reports have emerged.  

The economic effects of an infinite tax loss carry back can be partly estimated based on 

previous data available from the Finnish Tax Authorities. The tax effect of carrying an 

unrestricted amount of tax losses back for an unlimited time is both the tax revenue lost 

by the government and the increase in cash flow of companies. Based on the results of 

this study, the Finnish government would lose approximately 162 million euros in yearly 

tax revenue if companies had an unlimited possibility to carry tax losses both back and 

forward indefinitely. The amount is thus also how much corporate taxpayers would save 

in taxes or receive as refunds, which is around 7 thousand euros per company on a yearly 

basis. Although the amount seems low, it needs to be considered that over 80 % of 

companies are micro companies with less than ten employees and an annual turnover of 

less than 700 000 euros. However, implementing unlimited indefinite tax loss relief is 

not realistic and thus, a more realistic option would be for example the current ten-year 

tax loss carry forward supplemented with a one- or two-year tax loss carry back.  

In addition, based on previous studies it can be estimated that changes in the tax loss 

relief provisions actually have an effect on the behaviour of taxpayers in a sense where 

they utilise more tax losses and therethrough, the companies’ cash flow is increased. 

From this cash flow, approximately one third is used for new investments, one third is 

distributed as dividends, and one third is kept as savings or to be used later when better 
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investment opportunities are available. From an economic perspective, the outcome of 

the tax loss carry back system seems to be favourable, however more detailed numbers 

would be needed to fully analyse the effects. In this paper, the numbers presented 

reflected the effect of an infinite tax loss carry back which limits the scope of the research, 

since no figures for other options, such as a one-year tax loss carry back, were available. 

Several other jurisdictions in Europe have implemented tax loss carry back as a novel 

measure or amended their existing tax loss relief system to support companies’ cash flow 

during this economic downturn. During a financial crisis, the economy does not work in 

an equilibrium which means that several means of support are needed from the 

government for the companies to survive. The current economic downturn is marked by 

uncertainty of the markets, which weakens the effect of government loans as a 

supporting measure since companies can find it very hard to estimate when they can 

start paying the loan back. Thus, to increase the companies’ cash flow quickly and 

effectively, implementing a novel tax loss carry back system or extending the provisions 

of an existing one have been popular measures in many jurisdictions. In addition, the 

European Commission has in May 2021 published a recommendation stating that all 

member states are encouraged to allow tax loss carry back at least to tax year 2019 in the 

name of recovering from the financial crisis. At this point, Finland has not indicated 

whether it will act accordingly. As said, in the past decades, the option of introducing a 

tax loss carry back system in Finland has been subject to discussion; however, it has been 

debunked as not fitting to our existing tax regime and as causing too much complexity in 

both the legislation and in the tax assessment procedure. Finland has introduced tax loss 

relief with only an option for carry forward in corporate taxation in 1970 and since then, 

tax loss carry back has been viewed as an impossible option especially by legal scholars, 

whereas economics and other academics have been more open-minded towards this 

option. 

The Finnish legislation concerning tax losses is relatively straightforward and for many 

parts aligned with EU law through directives or case law. There are no provisions that 

would per se prevent the introduction of a tax loss carry back system and a part of the 

provisions would not even directly be affected, such as the current group contribution 

system. It has been argued that corporate restructuring would result in difficulties with 

tax loss carry back, however based on the analysis, that does not seem to be the case. In 

addition, tax loss carry back is implemented in several jurisdictions where the EU merger 

directive is implemented, on which a large part of the Finnish merger provisions is based. 
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When compared to other jurisdictions with tax loss carry back in place, a very similar 

system is found in Norway, which during the current financial crisis has implemented a 

temporary tax loss carry back system. The differences between the Norwegian and 

Finnish system lie mainly in the extent in which losses can be utilised, since the Finnish 

provisions are much stricter. Also the tax regime of the United Kingdom is built quite 

similarly to the Finnish one, with one big difference in addition to the tax loss relief 

provisions being the self-assessment of taxes where the largest administrative burden is 

on the taxpayer, not on the tax authorities. The United Kingdom extended the corporate 

taxpayers’ possibilities to carry losses back during the financial crisis caused by the 

coronavirus pandemic. When it comes to the complexity of a tax system, the one of 

Germany is complex and very different from the Finnish system. It has a lot of 

administrative duties on both the taxpayer and the tax authorities with two different tax 

types for corporations and differing tax loss relief provisions between the two taxes. 

Despite of the inherent complexity of the German tax regime, a possibility to carry losses 

back is in place and the provisions were alleviated during the ongoing economic 

downturn.  

Based on the Finnish legislation and the comparison with other jurisdictions, it is 

difficult to come into the conclusion that the possibility to carry losses back would overly 

complicate our current tax law or tax assessment procedure. As mentioned, there should 

be also no reason why Finland could not match its current merger legislation with a tax 

loss carry back system. It seems that the most pressure would come on the Finnish Tax 

Administration in implementing amended tax loss relief rules. However, tax law changes 

continuously – only recently, the very complicated interest restriction provisions were 

changed to even more complicated which probably put a large administrative burden on 

both the taxpayers and the authorities without giving no additional significant cash flows 

to any parties. It can be argued that a possibly very advantageous tax provision cannot 

be dismissed only based on possible administrative difficulties without actually studying 

the effects of the provision. 

As predicted in connection with the search question, it is difficult to point out one reason 

for Finland not implementing a tax loss carry back system during a financial crisis. Based 

on the results of this study, the prerequisites are there from the legislative perspective, 

supported by economics and previous literature. A comparison to three other European 

jurisdictions supports the concept that the Finnish tax regime is not that different from 

many others that have tax loss carry back provisions in their legislation. Based on these 
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findings, the simplest answer to the research question is probably the correct one – no 

one has paid enough attention to the issue and the notion of implementing a tax loss 

carry back system has been pushed aside, assuming that it would not fit the existing 

regime, and between the different financial crises the idea has been forgotten. However, 

now the European Commission has raised the issue and published its recommendation 

on the implementation of a temporary possibility to carry losses back – this means that 

the Finnish lawmakers have to actually consider amending the tax loss relief provisions, 

or alternatively work against the EU recommendation. It will be most interesting to 

follow the discussion around the issue and how the Finnish government responds to the 

recommendation. If implemented, it is fascinating to see how the existing provisions are 

matched with the extended possibilities for tax loss relief.  

This research has connected the economic perspective and the legislation regarding tax 

loss relief with an emphasis on tax loss asymmetry and tax loss carry back during a 

financial crisis. In addition to its topicality, this paper discussed tax loss carry back as it 

has not previously been discussed in Finland and provides new insights in the possibility 

of implementing tax loss carry back in our tax system. Further studies could include a 

more detailed view into the economics of tax loss asymmetry to further understand what 

the economic implications, such as the actual costs to the government, of implementing 

a tax loss carry back system would in fact be. 
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