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Technology has upended the music industry. ‘Digital’ 
has changed the mechanics of music distribution; first, CDs 
were replaced by downloads such as mp3 files, and today, 
the share of access-based distribution such as streaming 
services of total recorded music sales is growing globally. 
However, ‘piracy’ still remains perceived as a problem. 

The technological disruption has given rise to challeng-
es for copyright in an increasingly digital world – the ‘infor-
mation society’. Copyright law has generally changed in 
response to external pressures – societal changes such as 
technological changes. And today copyright law is typical-
ly applied to rapidly changing technologies and services 
facilitated by those technologies. This in turn necessitates 
taking a broader view to understand how copyright legis-
lation has evolved to respond to those changes affecting 
music distribution, as well as whether the European copy-
right framework has managed to support growth in the dig-
ital music markets in Europe, and to develop a European 
digital single-market.

Looking at the digital music markets of today, there ap-
pears to be an ongoing shift in music consumption habits 
toward access-based offerings such as streaming services. 
And while illegal activities remain perceived as a problem, 
subscription streaming services have shown potential for 
decreasing piracy. Therefore, with a view to improving the 
functioning of the digital music markets, focusing on mea-

sures that aim to support increasing the demand for legiti-
mately available content might be effective – as suggested 
by the potential that subscription streaming services have 
demonstrated. Ultimately, control over content may not 
alone be sufficient: if online music services do not live up to 
consumers’ expectations, the level of intellectual property 
protection alone might prove to be an insufficient answer to 
the challenges faced by the music industry. Instead, incen-
tivizing consumers to use legitimate offerings by increasing 
the relative attractiveness of online music services in rela-
tion to unauthorized channels should be factored in. 

Overall, despite for instance the potential that subscrip-
tion streaming services have shown, reducing infringe-
ment on the internet requires also appropriate measures 
for keeping illegal activities at bay, and understanding that 
there might be no one-size-fits-all solution to combating pi-
racy. Reducing online piracy, to be effective, might well re-
quire different types of anti-piracy measures, like involving 
intermediaries and using ‘follow the money’ approach to 
ad-funded sites offering unauthorized copyrighted content. 
To support growth in the digital music markets in Europe 
the focus should be on developing a market-oriented ap-
proach with a combination of appropriate measures that 
both target supporting growth of legitimate sales of digital 
music and decreasing piracy by having available effective 
online copyright enforcement measures.
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PREFACE 

Technology has upended the music industry. The technological disruption has given rise 
to challenges for copyright in an increasingly digital world – the ‘information society’. 
Moreover, digital music has changed the mechanics of music distribution; first, CDs were 
replaced by downloads such as mp3 files. Today, the share of access-based distribution 
of total recorded music sales is growing globally.  

Since the beginning of my research, the digital music landscape has changed 
considerably as offerings have evolved. Different approaches to the distribution of digital 
music online have been tested as we have witnessed the shift from an album-based to a 
singles-based distribution model and the ongoing shift from download stores and music 
downloads to access-based distribution, the ‘celestial jukebox’ of cloud-based music 
services. 

Moreover, changes in copyright law have generally occurred in response to external 
pressures, which often are technological changes. Delving into a narrow field of law, 
particularly copyright law, which today is typically applied to rapidly changing 
technologies and services facilitated by those technologies, has shown the need for a 
broader view to understand how new intellectual property legislation, particularly 
copyright law, has evolved to respond to societal changes such as technological changes 
in the field of music distribution and to understand whether intellectual property law has 
managed to support digital music markets in Europe.  

My journey in this field, researching copyright law and digital music distribution, initially 
began in 2007 in Stockholm with my LL.M. thesis on digital music distribution. I 
continued to study this topic at Hanken that led to my M.Sc. thesis on digital music 
distribution and technology-driven changes in copyright law. These studies formed the 
basis of my PhD studies on the same theme. Thanks goes to Professor Marcus Norrgård 
who encouraged me to continue my research at Hanken and has acted as my supervisor, 
and has always been available for discussions and advice. I also wish to thank my pre-
examiners, Dr. Viveca Still and Professor Matthew Rimmer. Professor Rimmer was also 
kind enough to act as my opponent. 

This journey has over the years taken me as a visiting researcher to the Max Planck 
Institute, the Stanford Center for Internet and Society and the Oxford Intellectual 
Property Research Centre, each of which has welcomed me as a fellow academic, for 
which I am grateful. I also wish to thank all those people who I have met during those 
visits for interesting discussions on copyright law. And finally, a special thanks goes to 
you, Katja, who have all the time shown me your support.  

 

Helsinki, 24.4.2016 

Petteri Günther 
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1 INTRODUCTION 
 
1.1 Background of the Study 
 
1.1.1 Technology Has Changed the Mechanics of Music Distribution 
 
Technology has upended the music industry. The technological disruption has given rise 
to challenges for copyright in an increasingly digital world – the ‘information society’. 
Digital music (such as downloaded mp3 files) has changed the mechanics of music 
distribution. 
 
In 1999, Shawn Fanning and Sean Parker co-founded the peer-to-peer music sharing 
service Napster. Essentially, the service allowed each user to see MP3 files on other 
computers connected to the service, and the users could download such files. In return, 
by default, each user also shared MP3 files on his or her computer to other users whose 
computers were connected to the service. 

“Napster hijacked our music without asking. They never sought our permission. Our catalog of 
music simply became available for free downloads on the Napster system.” 1 

This quote is from Lars Ulrich of Metallica’s testimony before the US Senate Judiciary 
Committee on downloading music on the Internet on 11 July 2000. Earlier, on 13 April 
2000, the seminal case concerning unauthorized sharing of digital music – often termed 
‘piracy’ – Metallica v. Napster, Inc., was filed in the United States District Court for the 
Northern District of California. 
 
In 2010, a decade after Ulrich’s testimony, U2’s Bono expressed his worries in a New 
York Times Op-Ed concerning unauthorized use of copyrighted content and opined that 
ISPs should start proactively filtering copyrighted content on their networks: 

 
“A decade’s worth of music file-sharing and swiping has made clear that the people it hurts are the 
creators — in this case, the young, fledgling songwriters who can’t live off ticket and T-shirt sales 
like the least sympathetic among us — and the people this reverse Robin Hooding benefits are rich 
service providers, whose swollen profits perfectly mirror the lost receipts of the music business.”2 

In March 2015, Cary Sherman of the Recording Industry Association of America (RIAA) 
noted in his posting to the Music Notes Blog, “The music business continues to undergo 
a staggering transformation”.3 However, this is not the first and will not likely be the last 
time the music industry undergoes a transformation in response to technological 
disruption. For example, in 1932, the American Society of Composers, Authors and 
Publishers (ASCAP) claimed in the US that radio posed a threat to the music industry:4 

                                                        
1 Ulrich, Lars, Roger McGuinn Testify Before Senate Judiciary Committee on Downloading Music on the 
Internet, available at http://archives.cnn.com/TRANSCRIPTS/0007/11/se.01.html (accessed 13 October 
2015). 
2 Bono, Ten for the Next Ten (The New York Times 02 January 2010), available at 
http://www.nytimes.com/2010/01/03/opinion/03bono.html (accessed 28 March 2010). 
3 Sherman, Cary, CEO's Corner: Cary Sherman on RIAA's New 2014 Music Revenue & Shipment Data 
(Music Notes Blog, 8 March 2015), available at https://www.riaa.com/blog.php?content_selector=riaa-
news-blog&content_selector=riaa-news-blog&blog_selector=CEO-CORNER-2014-REV-SHIP-
DATA&news_month_filter=3&news_year_filter=2015 (accessed 14 October 2015). 
4 TIME Magazine, International: Pump v. Well (o8 August 1932), available at 
http://www.time.com/time/magazine/article/0,9171,744131,00.html (accessed 10 November 2011). 
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“Tin Pan Alley is sadly aware that Radio has virtually plugged up its oldtime outlets, sheet music 
and gramophone discs. The average music publisher used to get $175,000 a year from disc sales. 
He now gets about 10% of this. No longer does a song hit sell a million copies. The copious stream 
of music poured out by Radio puts a song quickly to death. The average song's life has dwindled 
from 18 months to 90 days; composers are forced to turn out a dozen songs a year instead of the 
oldtime two or three.” 

 
Similar to the threat of radio to disc sales, the introduction of mp3 players and the sale 
of digital music have given rise to worries. For example, consumers’ ability to easily 
produce perfect copies of digital music files has generated fears of “mass infringements” 
within the recording industry.5 These fears are exemplified in the RIAA's filing in 1998 
in RIAA v. Diamond:6 
 

“While the proliferation of MP3s over the Internet has been a serious problem for the recording 
industry, the scope of that problem has been bound by a natural limitation. MP3 files can be played 
only by computers, and enjoyed only while operating a computer. The introduction of the Rio 
devices -- and a number of anticipated look-alike devices from other vendors -- will change that by 
making MP3 files portable. 
[....] 

The growth of illicit MP3 files will injure not only the record companies and artists whose work 
will be pirated, but also the music publishers, musicians, background singers, songwriters and 
others whose existence is dependent on revenue earned by record sales.” 

Such developments, in turn, have led to a call for increased legal protection of 
copyrighted works. Finally, at around the turn of the millennium, new legislation, such 
as the InfoSoc Directive in the EU and the DMCA in the US, has been introduced to 
decrease copyright infringements, such as online piracy. Moreover, after the 
introduction of such new legislation, legal remedies were also complemented with 
technological protections, such as digital rights management (DRM) and technical 
protection measures (TPM), to prevent infringements, to decrease piracy, and to drive 
demand to legitimate alternatives. In hindsight, the restriction on uses of legally acquired 
content did not help to make licensed music services become popular and compete with 
file-sharing services due to smaller music selections, proprietary and not interoperable 
file formats and limiting end users’ ability to copy music across their various devices. 
Conversely, illegitimate services were free and lacked any restrictions on the use of 
content. More-recent research has suggested that removal of restrictions can actually 
decrease music piracy.7 As Ville Oksanen and Mikko Välimäki have noted concerning file 
sharing, “[t]he more aggressive methods are used to stop the distribution, the stronger 
is the resistance.”8 
 

                                                        
5 See Bridy, Annemarie, Is Online Copyright Enforcement Scalable? (8 June 2011). Vanderbilt Journal of 
Entertainment & Technology Law, Vol. 13, No. 4, pp. 695-737, Summer 2011. Available at SSRN: 
http://ssrn.com/abstract=1739970 (accessed 4 July 2012). (at p. 698, discussing e.g. the LimeWire and 
Grokster cases). 
6 Plaintiff-Appellant's Appeal Brief, in RIAA v. Diamond (Nov. 24, 1998), available at 
https://w2.eff.org/legal/cases/RIAA_v_Diamond/19981124_riaa_brief_images/page-images.html, pp. 9-
10 (accessed 11 November 2011). 
7 Vernik, Dinah A., Purohit, Devavrat and Desai, Preyas S., Music Downloads and the Flip Side of Digital 
Rights Management, Published online before print 13 October, 2011, doi: 10.1287/mksc.1110.0668 
Marketing Science October 2011 mksc.1110.0668. 
8 Oksanen, Ville and Välimäki, Mikko, Theory of Deterrence and Individual Behavior. Can Lawsuits 
Control File Sharing on the Internet? Review of Law and Economics, 2007, available at 
http://www.valimaki.com/org/theory_deterrence.pdf (accessed 25 September 2012), p. 18. 
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However, ‘piracy’ remains a “massive problem” in 2015 according to IFPI, the 
organization representing the recording industry.9 Music piracy is not a novel 
phenomenon that has emerged from the rise of the information society and the Internet. 
In the 1980s, people shared mixtapes, music copied on C-cassettes; the cassette gained 
popularity and thus became the standard for music piracy in the 1970s and 1980s. To 
counter this trend, the “Home Taping Is Killing Music” campaign by the British 
Phonographic Industry was launched in the 1980s due to fears that people taping songs 
from the radio would destroy the music industry. However, with Napster, scale was the 
difference; each Napster user could potentially copy any music shared on the P2P 
network, so sharing was no longer confined to people’s social circles; earlier ‘offline 
sharing’ typically occurred among friends who copied their music to each other. 
 
1.1.2 Digital and On-demand Are the New Normal for Entertainment 
 
The recorded music industry was very successful. Music industry global sales peaked in 
1999. Part of the sales volume can be attributed to the album-based distribution model; 
when people wanted to purchase a song, they had to obtain the whole album. 
Technological changes also affected consumers in the era of physical distribution; when 
a new media format for distribution took hold, consumers replaced their music libraries 
with new products. Thus, when cassettes were no longer the dominant format, people 
had to re-buy their old music on new media to enjoy it on new devices; thus, demand for 
CDs was strong until the end of the millennium. Then, the Internet and online piracy 
came along.10 Consumers’ ability to copy, in essence, an infinite number of perfect copies 
of music files resulted in fears of loss of control and massive infringements.11 The 
recorded music industry did not make the transition to digital before the peer-to-peer 
music sharing service Napster was launched in 1999. The result was an undeveloped 
market for legal offerings because even a few years thereafter, “there was virtually no 
legal digital market in 2003”, as noted by the RIAA.12  
 
The disruptive effects of the emergence of ‘digital’ and the events in the early 2000s on 
the recorded music industry remain observable because the importance of digital music 
services has been growing. In 1999, when music sales peaked, recording industry 
revenues were derived largely from CD sales. With product-based distribution (such as 
selling CDs), the consumption model available for consumers was essentially 
‘ownership’, purchasing music embedded on a physical medium. Digital has since 
diversified how music can be acquired, although the music industry continues to undergo 
a transformation; in recent years, digital has diversified the revenue sources for recorded 
music, in particular, adding ‘access’ to available consumption models in addition to 
‘ownership’. For example, in 2011, the early days of access-based music services, the 
number of subscription service users increased by 65 percent to 13 million.13 In 2011, 

                                                        
9 IFPI, Digital Music Report 2015, available at http://www.ifpi.org/downloads/Digital-Music-Report-
2015.pdf (accessed 18 April 2015), p. 38. 
10 See Witt, Stephen, The Man Who Broke the Music Business – The Dawn of Online Piracy (The New 
Yorker, Annals of Technology, 27 April 2015 Issue), available at 
http://www.newyorker.com/magazine/2015/04/27/the-man-who-broke-the-music-business (accessed 24 
October 2015). 
11 See Bridy, Annemarie, Is Online Copyright Enforcement Scalable, at p. 698, discussing e.g. the 
LimeWire and Grokster cases). 
12 The Recording Industry Association of America (RIAA), Frequently Asked Questions, 
http://www.riaa.com/faq.php (accessed 10 October 2012). 
13 IFPI, Digital Music Report 2012, available at http://www.ifpi.org/content/library/DMR2012.pdf 
(accessed 23 July 2012), p. 10. 
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Gartner forecasted that in 2015, streaming music services would generate approximately 
one-third of the revenues from digital channels.14  

For example, in the US, recorded music revenues from streaming services have eclipsed 
CD sales; according to figures from the RIAA, in 2014, revenues from streaming services 
exceeded 27% of total music industry revenues ($1.87 billion with year-over-year growth 
of 26%), whereas CD sales accounted for a 26.5% share ($1.85 billion). These changes 
occurred while revenues from permanent digital downloads saw a year-over-year 
decrease of 8.7% (down to 37% in 2014 ($2.58 billion) from 40% in 2013 of total music 
industry revenues) in that year.15 Furthermore, supporting the rising trend in streaming 
music in the US, Nielsen reported a 60% increase in on-demand audio streaming in 2014 
from 2013, resulting in 78.6 billion streams.16 Nielsen concluded that in the US market, 
“Changes in how fans are consuming music defined the 2014 music landscape”, and 
streaming music saw strong growth.17 The developments in the US market appear similar 
to changes in other developed markets; although digital downloads remain the dominant 
revenue source in digital,18 streaming music services are growing and appear to be on 
track to surpass download sales. According to the International Federation of the 
Phonographic Industry (IFPI), streaming has already overtaken revenues from 
downloads in 37 markets, and subscription revenues now account for 23 percent of the 
total digital market.19  
 
In 2015, according to the IFPI Global Music Report 2016, global recorded music revenues 
increased 3.2% year over year, and revenues from streaming services increased by 45.2% 
during that period while download revenues decreased by 10%, and physical revenues by 
4.5%, respectively.20 Examining the situation with a focus on Europe, streaming 
revenues in the region increased by 43.1% offsetting decreasing download (-11.8) and 
physical format sales (-6.0%).21 Further, IFPI’s 2014 report figures indicate that 
streaming music services accounted for 30% of European digital music revenues, 
whereas revenues from digital downloads accounted for 59%.22 However, the proportion 
of downloads and subscription streaming varies significantly from country to country. 
According to IFPI figures, those percentages (downloads/subscription streaming) were 
6%/94% in Sweden, 19%/77% in Finland, 16%/84% in Norway, 78%/15% in the UK, 
76%/13% in the US, and 82%/14% in Germany.23 Subscription streaming was the fastest-
growing individual revenue stream in 2013.24  
 
                                                        
14 Gartner, Gartner Says Worldwide Online Music Revenue from End-User Spending Is on Pace to Total 
$6.3 Billion in 2011 (8 November 2011), http://www.gartner.com/it/page.jsp?id=1842614 (accessed 9 
November 2011).http://www.gartner.com/it/page.jsp?id=1842614 (accessed 9 November 2011). 
15 RIAA, News and Notes on 2014 RIAA Music Industry Shipment and Revenue Statistics, available at 
http://riaa.com/media/D1F4E3E8-D3E0-FCEE-BB55-FD8B35BC8785.pdf (accessed 14 October 2015). 
16 Nielsen, 2014 Nielsen Music U.S. Report, available at 
http://www.nielsen.com/content/dam/corporate/us/en/public%20factsheets/Soundscan/nielsen-2014-
year-end-music-report-us.pdf (accessed 11 November 2015). 
17 Nielsen, 2014 Nielsen Music U.S. Report, p. 7. 
18 IFPI, Digital Music Report 2015, p. 7. 
19 IFPI, IFPI publishes Recording Industry in Numbers - an essential guide to the global music market 
(20 April 2015), available at http://www.ifpi.org/news/IFPI-publishes-Recording-Industry-in-Numbers-
2015 (accessed 4 November 2015). 
20 IFPI, Global Music Report 2016 (12 April 2016), available at 
http://www.ifpi.org/downloads/GMR2016.pdf (accessed 12 April 2016), p. 4. 
21 Ibid., p. 11. 
22 IFPI, Recording Industry in Numbers (2014), p. 45. 
23 Ibid., p. 21. 
24 Ibid., p. 18. 
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However, digital is growing overall. For example, according to the figures from the 
British Phonographic Industry (BPI), for the first quarter of 2012 in the UK, digital’s 
share (including downloads, subscriptions and ad-supported music services) reached 
55.5% of the total music purchases in the UK. This figure suggests that digital was 
eclipsing physical music and that the growth from digital appeared to be compensating 
for the decline in CD sales because total music sales in the same period grew 2.7%.25 As 
discussed in Article V, global figures from IFPI suggest an ongoing format shift from 
downloads to streaming. In 2014, downloads (although still accounting for 52 % of global 
digital revenues) declined 8%, whereas subscription streaming (accounting for 23 % of 
global digital revenues) increased by 39%,26 following a rising trend; subscription 
streaming has increased approximately six-fold since 2009.27 The developments 
discussed above might indicate a shift in music consumption habits toward access-based 
offerings, such as streaming services. 
 
Examining further how people consume music, as discussed in Article II, digital music 
has two main consumption models, ‘ownership’ and ‘access’.28 ‘Ownership’ means a 
typical download-to-own type of digital download in which content is obtained as a 
permanent download via a network. ‘Access’ refers to subscription services, such as 
access-based streaming services (e.g., Spotify), that are based on connectivity enabling 
users to access via a network of content stored in the cloud. Thus, having their music 
libraries stored locally is not necessary. Increased broadband penetration29 and 
connection bandwidth have contributed to the access-based model becoming a 
technologically feasible alternative to ownership-based digital downloads. 
 
That a need exists to deliver the right quality and genre of content to the right consumers 
over the right platform as the key to future revenue growth in the multi-device world was 
the common conclusion from a survey of industry executives in a 2009 Accenture Global 
Content Study.30 This conclusion is also supported by a recent UK study commissioned 
by BPI and the Entertainment Retailers Association (ERA), which claimed that 66% of 
their total sample consider themselves ‘multi-channel’31 music consumers, meaning that 
they listen to music via streaming (free or paid) and either CD, vinyl or downloads.32 
                                                        
25 BBC, Digital music sales outstrip CDs and records (31 May 2012), available at 
http://www.bbc.co.uk/news/entertainment-arts-18278037 (accessed 2 October 2012). 
26 IFPI, Digital Music Report 2015, p. 7. 
27 Ibid., p. 15. Also a CISAC report in 2015 provides that digital royalties collected in 2013 grew 25% year-
on-year; see: CISAC, Global Collections Report 2015 (25 February 2015), available at 
http://www.cisac.org/Newsroom/News-Releases/CISAC-Releases-2015-Global-Collections-Report 
(accessed 11 April 2015), p. 4. 
28 IFPI, Digital Music Report 2012, p. 7. 
29 See ITU, The State of Broadband 2012: Achieving Digital Inclusion for All, a Report by the Broadband 
Commission (September 2012), available at http://www.key4biz.it/files/000205/00020546.pdf (accessed 
26 September 2012). 
30 Accenture, Content and the Cloud - How cloud computing will help the broadcast and entertainment 
industry innovate, adapt, and achieve high performance (2010), available online at 
http://www.accenture.com/NR/rdonlyres/9618AC6A-9B94-4A72-8467-
F0E35C7D6431/0/Accenture_Content_and_the_Cloud.pdf (accessed 17 June 2010), p. 1. 
31 Cf. Forrester, providing an alternative view on cloud-based distribution, noted in 2010 that “multiple 
device usage is niche in the extreme,” perhaps as much a challenge as an opportunity for cloud-focused 
entrants.  Digital Music News, Forrester: This Multi-Device Mania Thing Is a Myth... (12 July 2010) 
http://digitalmusicnews.com/stories/071210forrester (accessed 16 July 2010). 
32 AudienceNet, Multi-Channel Music Research (a study prepared for BPI and ERA, December 2015), 
available at 
http://www.bpi.co.uk/assets/files/MULTICHANNEL%20BPI%20ERA%20research%20FINAL%20(Dec%
202015).pdf (accessed 15 December 2015), p. 7. 
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According to Accenture, this approach first requires deep insight into customers to 
develop and target offerings across the relevant delivery channels. Second, it requires the 
ability to serve those channels at low marginal cost, which requires a scalable 
infrastructure for content delivery.33 In addition to access-based models, the relevance 
of mobile might also be on the rise because Nielsen noted in 2013 that for streaming 
songs, smartphones are the preferred device for listening to music.34 Thus, the need for 
targeting offerings across the relevant delivery channels, also noted by Accenture in 
2009,35 appears relevant concerning changing music consumption habits. The rising 
trend of using mobile phones for listening to music is exemplified in Finland; according 
to a recent survey, mobiles are the preferred device for almost one-quarter of music 
consumers (aged 16–54),36 and increased use of mobile is viewed as supporting the 
growth of streaming services.37 
 
Moreover, although the recording industry’s transformation to digital has been 
shadowed by piracy concerns, it appears that unauthorized file sharing has been 
displaced by legal streaming services to a certain extent.38 Although music has been 
readily available for free since Napster, a 2009 study from the UK indicated that people 
might indeed be willing to pay for digital music. The study also stated, “85% of P2P 
downloaders would be interested in paying for an unlimited, all-you-can-eat MP3 
download service.” Of those, 57% said, “Such a service would stop them from using 
unlicensed P2P services”.39 A later survey by UK Ofcom in 2012 indicated that, among 
others, the availability of cheaper, legal services would encourage 39 percent of the 
respondents to stop their infringing activities, and 32 percent said that the availability 
(legally) of all content they want would stop them from using illegal alternatives.40  
 
Therefore, although a shift from ownership-based digital downloads to access-based 
offerings appears to be underway, willingness to pay still exists. Moreover, as suggested 
by data from the American Assembly in 2010 and discussed in Article II, legal streaming 

                                                        
33 Accenture, Content and the Cloud - How cloud computing will help the broadcast and 
entertainment industry innovate, adapt, and achieve high performance (2010), p. 1. 
34 Nielsen, Streaming Music Strikes a Chord with Consumers (6 October 2013), available at 
http://www.nielsen.com/us/en/insights/news/2013/streaming-music-strikes-a-chord-with-
consumers.html (accessed 4 November 2015). 
35 Accenture, Content and the Cloud - How cloud computing will help the broadcast and entertainment 
industry innovate, adapt, and achieve high performance (2010), p. 1. 
36 Musiikkituottajat – IFPI Finland, Kolme tärkeintä musiikinkuuntelulaitetta 2015 (3 November 2015), 
available at 
http://www.ifpi.fi/tiedostot/ajankohtaista/T%C3%A4rkeimm%C3%A4t%20musiikinkuuntelulaitteet%20
2015.pdf (accessed 19 February 2016). 
37 Musiikkituottajat – IFPI Finland, Puhelin yleistyy musiikinkuuntelulaitteena – musiikin 
suoratoistopalvelut kasvaneet 41 prosenttia vuoden 2015 aikana (3 November 2015), available at 
http://www.ifpi.fi/uutiset/arkisto/puhelin-yleistyy-musiikinkuuntelulaitteena---musiikin-
suoratoistopalvelut-kasvaneet-41-prosenttia-vuoden-2015-aikana (accessed 19 February 2016). 
38 The American Assembly, Copyright Infringement and Enforcement in the USA (A Research Note, 
November 2011), available at http://piracy.ssrc.org/wp-content/uploads/2011/11/AA-Research-Note-
Infringement-and-Enforcement-November-2011.pdf (accessed 17 November 2011), p. 4.  
39 Bahanovich, David and Collopy, Dennis, Music Experience And Behaviour in Young People, University 
Of Hertfordshire, 2009. Available at: http://www.ukmusic.org/files/UK Music_Uni Of Herts_09.pdf 
(accessed 4 August 2010), p. 6. 
40 OFCOM, Online copyright infringement tracker benchmark study Q3 2012 (20 November 2012), 
available at http://stakeholders.ofcom.org.uk/binaries/research/telecoms-research/online-
copyright/Intro.pdf, p. 3; additional data available at http://stakeholders.ofcom.org.uk/market-data-
research/other/telecoms-research/copyright-infringement-tracker/ (accessed 20 November 2012). 
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services might have displaced unauthorized file sharing to a certain extent; the study 
provided that 30 percent of total respondents claimed that their infringing activities have 
decreased due to the availability of streaming services.41 The data from the American 
Assembly also appear to correspond to the views expressed in a UK Ofcom survey in 
2012. These views indicated that the legal availability of all content desired by a 
consumer would stop them from using illegal alternatives42 because with access-based 
streaming services, users typically enjoy the ability to access the entire catalog of that 
service rather than separately purchasing individual songs or albums. Furthermore, the 
streaming services’ potential to reduce piracy can be exemplified by the developments in 
Norway because infringing activities have decreased there since 2008;43 according to a 
report prepared by Ipsos for Norwaco (organization for rights holders in audiovisual 
works) in 2013, there has been a decline in unauthorized copying of musical works.44 
This decline also coincides with increased availability of streaming services, such as 
Spotify (which was launched in 2008 in Norway)45 and the Norwegian streaming music 
service Wimp (launched in 2011, which has now merged with Tidal and combined under 
the same name).46 
 
However, in addition to unauthorized file sharing, or piracy, other challenges remain for 
the recording industry, particularly declining music sales. In addition to the effects of file 
sharing on music sales, other issues should be considered because the decline in music 
sales is unlikely to be caused only by digital piracy.47 As discussed in Article IV, a study 
on collective rights management found inefficiencies in the European collective rights 
management system. The potential economic value of digital music in Europe exceeds € 
5 billion. However, there is a disparity between potential and actual revenues from digital 
music. The study states that European collective management organizations, on average, 
capture 19 percent of potential royalties. The shortfall is attributed to inefficiencies in the 
current collective rights management system. Thus, the study concludes there is “a 
revenue gap that is unlikely to be solely attributable to digital piracy”.48 Therefore, 
understanding the changed dynamics of music distribution and consumer habits is 

                                                        
41 The American Assembly, Copyright Infringement and Enforcement in the USA (A Research Note, 
November 2011), p. 4.  
42 OFCOM, Online copyright infringement tracker benchmark study Q3 2012, p. 3; additional data 
available at http://stakeholders.ofcom.org.uk/market-data-research/other/telecoms-research/copyright-
infringement-tracker/. 
43 Van Camp, Jeffrey, Piracy is way down in Norway. Is this a worldwide trend? (Digital Trends, 16 July 
2013), available at http://www.digitaltrends.com/mobile/piracy-drops-dramatically-in-
norway/#ixzz2ZsmnVgvl (accessed 30 July 2013). 
44 Ipsos MMI, A Report prepared for Norwaco, Kopiering av opphavsrettslig beskyttet innhold i 2012 (20 
February 2013), available at 
http://www.norwaco.no/content/download/7624/87198/file/Kopiering%20av%20opphavsrettslig%20bes
kyttet%20innhold%20i%202012.pdf (accessed 30 July 2013). 
45 Glenn Peoples, Business Matters: Norwegian Music's Revenue Spike May Mean the Streaming Model 
Is Working (Billboard, 17 January 2014), available at http://www.billboard.com/biz/articles/news/digital-
and-mobile/5876789/business-matters-norwegian-musics-revenue-spike-may (accessed 27 October 
2015). 
46 Billboard, Jay Z's TIDAL Fully Integrates WiMP Streaming Service (Billboard, 23 March 2015), 
available at http://www.billboard.com/articles/news/6509415/jay-zs-tidal-fully-integrates-wimp-
streaming-service (accessed 27 October 2015). 
47 Ghafele, Roya and Gibert, Benjamin, Counting the Costs of Collective Rights Management of Music 
Copyright in Europe. Unpublished (2011). Available at http://mpra.ub.uni-muenchen.de/34646/ 
(accessed 4 September 2012), p. 3, 5. 
48 Ibid. 
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essential to both keeping illegal activities at bay and supporting growth in digital music 
markets. 
 
1.2 A Digital Single Market for Europe: Supporting the Growth of Digital 
 
As discussed above, the ongoing shift toward digital has affected and continues to affect 
the music industry and other stakeholders in connection with the distribution of musical 
works globally. The societal changes have been considered by legislators to necessitate a 
legislative response to the shift toward digital. The fears of loss of control and massive 
infringements, as exemplified for example in the RIAA’s filing in RIAA v. Diamond in 
1998,49 mirrored the perceived need for a regulatory intervention to introduce legislation 
addressing the challenges caused by new technologies to prevent infringements, decrease 
online piracy, and drive demand to legitimate alternatives.  
 
Therefore, revising the copyright framework was considered necessary to adapt it to the 
changed environment and to support the provision of digital services and content. Thus, 
as a response to the shift toward digital, legislators introduced legislative responses to 
address the societal changes by introducing the Information Society Directive (InfoSoc 
Directive)50 in Europe in 2001 and the Digital Millennium Copyright Act (DMCA)51 in 
the US in 1998. In Europe, the European Commission recognized the ongoing shift 
toward digital and addressed challenges caused by new technologies; these challenges 
have been on its agenda at least since the Commission Green Paper, Copyright in the 
Information Society,52 in 1995, which led to the introduction of the InfoSoc Directive (or 
the EU Copyright Directive53).  
 
The InfoSoc Directive was also a response to consumers’ ability to produce perfect copies 
of digital music files easily and to the resulting fear of “mass infringements” within the 
recording industry discussed above.54 The Directive can be viewed as an initiative to 
regain control because the InfoSoc Directive introduced technological protection 
measures and anti-circumvention provisions (which are discussed in more detail below) 
to community law.  Effectively, the technological protection measures and anti-
circumvention provisions were intended to provide ex ante protection for copyrighted 
content through TPM and DRM designed to restrict consumers’ ability to copy digital 
music files and to grant legal protection against circumvention of those technological 
measures. In addition to being designed to prevent infringements and decrease online 
piracy, TPM/DRM were intended to enable differentiation and provide different 
alternatives for the digital distribution of digital content, such as digital downloads and 
streaming, whose models typically characterize the division of the ‘sales’ or ‘rental’ 
models for music delivery, discussed in Article I. In addition to enabling differentiation, 
these technological protections were intended to accommodate secure distribution of 
digital content and to ensure that the content was then used as intended by the rights 
holder. These policies were implemented using TPM-like copy protection in connection 

                                                        
49 Plaintiff-Appellant's Appeal Brief, in RIAA v. Diamond (Nov. 24, 1998), pp. 9-10. 
50 The Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the 
harmonisation of certain aspects of copyright and related rights in the information society. 
51 H.R.2281 -- Digital Millennium Copyright Act. 
52 COM (95) 382 final, Copyright and Related Rights in the Information Society - Green Paper (19 July 
1995). 
53 This has been the view of the Commission: see Commission Staff Working Paper, Digital Rights: 
Background, Systems, Assessment, SEC (2002) 197 (Brussels, 14 February 2002), p. 4. 
54 See Bridy, Annemarie, Is Online Copyright Enforcement Scalable?, (at p. 698, discussing e.g. the 
LimeWire and Grokster cases). 
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to DRM.55 To exemplify different uses for different alternatives for digital distribution, 
this technology is used by Spotify to enable its subscription model because the streaming 
service uses a copy-controlled system in which music can only be used within the Spotify 
application.56 
 
In connection with adapting legislation to the shift toward digital and with a view to 
preventing infringements and decreasing online piracy, piracy issues have been on the 
agenda in the InfoSoc Directive, in the Enforcement Directive, and in the discussions 
concerning supplementing the anti-piracy measures under the Enforcement Directive 
2004/48/EC (or “IPRED”). The result was the introduction of a planned directive on 
criminal measures aimed at ensuring the enforcement of intellectual property rights. The 
directive was initially proposed on 12 July 2005 (COM(2005) 276/1) and subsequently 
presented on 26 April 2006 as a legislative proposal (COM(2006) 168 final)57 amending 
the proposal for a directive on criminal measures, often called the “IPRED 2”. The 
proposal was finally withdrawn by the Commission in 2010,58 as further discussed in 
Article V. Thus, the IPRED 2 discussion did not eventually lead to the introduction of 
new legislative instruments. However, anti-piracy measures have also remained 
thereafter on the Commission’s agenda, as seen for example in the Commission’s 2010 
report on the application of the Enforcement Directive, Enforcement Directive 
Implementation Report, COM(2010) 779 final.59 This agenda also appears in the 
“Roadmap” drafted by the Commission, in addition to and consistent with the report on 
the application of the Enforcement Directive in January 2012 to review the Enforcement 
Directive.60 Anti-piracy measures addressing the involvement of intermediaries, 
discussed in Article II, seeking court blocking orders against ISPs that would require 
them to prevent their subscribers’ access to websites on which allegedly infringing 
material is made available have been a topical issue in recent years. 
 
However, as noted above and further discussed in Article IV, the decline in music sales 
is unlikely to be caused only by digital piracy.61 The inefficiencies in the European 
collective rights management system were addressed at the EU level initially in 2005 
with the collective management recommendation and later in 2014 by introducing the 
Directive on Management of Copyright and Related Rights (Collective Management 

                                                        
55 See Bechtold, Stefan, Reconciling DRM Technology With Copyright Limitations (2003), available at 
http://www.ivirbuma-conference.org/docs/bechtoldtechnology.pdf (accessed 15 May 2007), p. 3. 
56 See Orlowski, Andrew, Spotify, DRM and the celestial jukebox (The Register, 31 August 2009), available 
at http://www.theregister.co.uk/2009/08/31/spotify_crypto/ (accessed 7 December 2015). 
57 The proposal: European Commission, COM(2006) 168 final, Amended proposal for a Directive of the 
European Parliament and of the Council on criminal measures aimed at ensuring the enforcement of 
intellectual property rights, Brussels, 26.4.2006. 
58 Procedure file, 2005/0127(COD), Criminal measures aimed at ensuring the enforcement of intellectual 
property rights, available at 
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2005/0127(COD) 
(accessed 7 January 2016). 
59 Report from the Commission to the European Parliament, the Council, the European Economic and 
Social Committee and the Committee of the Regions, Application of Directive 2004/48/EC of the 
European Parliament and the Council of 29 April 2004 on the enforcement of intellectual property rights, 
COM(2010) 779 final, http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2010:0779:FIN:EN:PDF (accessed 4 November 2015). 
60 European Commission, Roadmap (January 2012), p.1, 
http://ec.europa.eu/governance/impact/planned_ia/docs/2011_markt_006_review_enforcement_direct
ive_ipr_en.pdf (accessed 4 November 2015). 
61 Ghafele, Roya and Gibert, Benjamin, Counting the Costs of Collective Rights Management of Music 
Copyright in Europe, p. 3, 5. 
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Directive) to provide a pan-European (collective) licensing scheme in the area of musical 
works.62 
 
Overall, at the EU level, there has been significant harmonization in the field of 
intellectual property rights. This harmonization has taken the form of various directives 
that cause the national copyright laws of member states to reduce barriers to trade and 
to adjust the framework to new forms of exploitation, among others. Nevertheless, the 
harmonization efforts have been sectoral, and the directives in this field have been 
limited to addressing narrowly defined issues, as exemplified by the structure of the EU 
regulatory framework for copyright and neighboring rights, the ‘acquis’, as discussed 
below in connection with the present EU copyright framework. 
 
Continuing on the path of responding to the ongoing shift toward digital, in 2010 the 
Commission outlined an action plan, the Digital Agenda for Europe.63 In the Digital 
Agenda, the Commission outlined seven goals that were designed to deliver the benefits 
of the digital era. One of the goals set in the Digital Agenda was to create a new single 
market for digital services and content in Europe. This goal was related to the 
Commission’s concerns that the EU lagged behind the US in terms of the volume of music 
downloads “because of the lack of legal offers and fragmented markets.”64 The 
Commission’s previous efforts to revise the copyright framework were continued in 2013 
as the European Commission launched its consultation reviewing EU copyright rules.65 
The consultation touches upon the ideas of establishing a single EU copyright title and 
of enforcement issues as part of a wider copyright reform.66 
 
In May 2015, the European Commission published its Digital Single Market Strategy for 
Europe.67 The Digital Single Market Strategy includes, among others, the aim of 
modernizing EU copyright legislation and initiatives to restrict geo-blocking when the 
latter might fragment the internal market.68 When the plans for a Digital Single Market 
were being discussed and legislative proposals for the copyright reform were expected in 
2015,69 Commissioner Günther H. Oettinger also stated,70 
 

                                                        
62 Directive 2014/26/EU on collective rights management and multi-territorial licensing of rights in 
musical works for online uses. 
63 Communication from the Commission to the European Parliament, the Council, the European Economic 
and Social Committee and the Committee of the Regions, A Digital Agenda for Europe, COM(2010) 245 
final/2 (Digital Agenda). 
64 Digital Agenda, p. 5. 
65 European Commission, Public Consultation on the review of the EU copyright rules, available at 
http://ec.europa.eu/internal_market/consultations/2013/copyright-rules/docs/consultation-
document_en.pdf (accessed 18 April 2015). 
66 Ibid., p. 1. 
67 COM(2015) 192 final, Communication from the Commission to the European Parliament, the Council, 
the European Economic and Social Committee and the Committee of the Regions, A Digital Single Market 
Strategy for Europe (Brussels, 6.5.2015), available at http://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52015DC0192&from=EN (accessed 28 October 2015). 
68 COM(2015) 192 final, Communication from the Commission to the European Parliament, the Council, 
the European Economic and Social Committee and the Committee of the Regions (Brussels, 6.5.2015). 
69 See Roadmap for completing the Digital Single Market, available at 
http://ec.europa.eu/priorities/digital-single-market/docs/roadmap_en.pdf (accessed 18 May 2015). 
70 European Commission, Digital Single Market Strategy: European Commission agrees areas for action 
(Press Release, 25 March 2015) available at http://europa.eu/rapid/press-release_IP-15-4653_en.htm 
(accessed 19 April 2015).  
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“Europe cannot be at the forefront of the digital revolution with a patchwork of 28 different rules 
for telecommunications services, copyright, IT security and data protection.” 

As recognized by Oettinger, the “digital revolution” is ongoing, a point exemplified by 
how technology has upended the music industry and changed the dynamics of music 
distribution. Metallica’s Lars Ulrich stated, “Napster hijacked our music without 
asking.”71  Additionally, changes to copyright legislation might have had a limited effect, 
as discussed for example in Article V, because Napster’s technological advances affected 
consumer habits concerning how they consume digital content, such as music. As noted 
by Werkers, for example, those changes have led to a situation in which “rights holders 
have lost the power to control the (re)distribution of their creations”. Moreover, although 
DRM and other technological protection measures were adopted to stop file sharing, the 
recorded music industry still “continue[s] to face a swelling problem of digital 
counterfeiting, piracy and dropping sale numbers.”72  
 
How, then, should EU copyright legislation be revised to respond to the challenges of the 
“digital revolution”, as termed by Oettinger, to support the provision of digital services 
and content, such as the growth of legal music? The Commission, as part of its Digital 
Single Market initiative, envisioned that revising the copyright framework was necessary 
to adapt it to the changed environment and for the revised framework to support 
provision of digital services and content. In 2015, the Commission outlined its vision to 
modernize EU copyright legislation under the Digital Single Market Strategy.73 The 
vision included, among others, the Commission’s intention to widen access to content 
across the EU by preparing legislative proposals addressing geo-blocking issues within 
the internal market and by modernizing the existing legal framework to fight piracy by 
including adoption of the "follow-the-money" approach by cutting the revenue flows of 
commercial infringers to prevent them from benefiting from piracy.74 As a long-term 
vision for the European copyright framework, the Commission also considered 
establishing a single EU copyright title.75 
 
When revising copyright rules to support provision of digital services and content, it 
should be considered that several factors contribute to and are crucial for the functioning 
of the overall copyright framework. These factors include the scope of the rights, 
exceptions to them, and how the law supports use of the rights in digital markets, e.g., by 
way of providing a well-functioning (collective) licensing scheme in the area of musical 
works. Finally, the scope of protection is part of a functioning copyright framework, 
including the availability of an effective mechanism to enforce the rights. Moreover, as 
discussed above, legal streaming services have recently displaced unauthorized file 
sharing to a certain extent.76 In addition, concerning content monetization, not all 
problems are likely caused by unauthorized file sharing. “A revenue gap that is unlikely 

                                                        
71 Ulrich, Lars, Roger McGuinn Testify Before Senate Judiciary Committee on Downloading Music on the 
Internet. 
72 Werkers, Evi, Intermediaries in the Eye of the Copyright Storm - A Comparative Analysis of the Three 
Strike Approach within the European Union (August 15, 2011). ICRI Working Paper No. 4/2011. Available 
at SSRN: http://ssrn.com/abstract=1920271 (accessed 03 July 2012). 
73 COM(2015) 192 final, Communication from the Commission to the European Parliament, the Council, 
the European Economic and Social Committee and the Committee of the Regions (Brussels, 6.5.2015). 
74 European Commission, Commission takes first steps to broaden access to online content and outlines 
its vision to modernise EU copyright rules (Press release, 9 December 2015), available at 
http://europa.eu/rapid/press-release_IP-15-6261_en.htm (accessed 9 December 2015). 
75 Ibid. 
76 The American Assembly, Copyright Infringement and Enforcement in the USA (A Research Note, 
November 2011), p. 4.  
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to be solely attributable to digital piracy” has been identified and, in addition to piracy, 
inefficiencies in the European collective rights management system have been deemed a 
challenge in terms of capturing revenues.77 Therefore, supporting the availability of legal 
content should be a focus of further legislative action at the European level. Further 
harmonization efforts should be designed to support provision of digital services and 
content. For example, the Commission introduced the Collective Rights Management 
Directive 2014/26/EU78 to address inefficiencies in the European collective rights 
management system.79 
 
This study concentrates on technology-related changes to copyright law in the post-
Napster world. The dissertation uses, as a background, the effect of technological change 
on how music is acquired and consumed by end users and the resulting effect on the 
music markets. The paper then analyzes how copyright law in particular has been 
reshaped to respond to these technological and societal changes. 

                                                        
77 Ghafele, Roya and Gibert, Benjamin, Counting the Costs of Collective Rights Management of Music 
Copyright in Europe, p. 3, 5. 
78 Directive 2014/26/EU of the European Parliament and of the Council of 26 February 2014 on collective 
management of copyright and related rights and multi-territorial licensing of rights in musical works for 
online use in the internal market. 
79 See Article IV. 



 

 

13 

2 APPROACH 
 
2.1 Objective and Research Questions  
 
This dissertation analyzes how the EU framework on copyright in particular has been 
reshaped to respond to the ‘technological disruption’, the change in consumer habits in 
how music is consumed that is resulting from technological advances, and the effects of 
that change on the music markets. Against that background, the purpose of this study is 
to analyze the legislative response at the EU level in reaction to those technological 
advances and declining recorded music sales, as exemplified by the InfoSoc Directive and 
the Enforcement Directive (and the DMCA in the US). The study focuses largely on anti-
piracy measures as an approach to reducing infringement on the internet and on how the 
EU framework on copyright should be further revised to respond to those technological 
and societal changes, with a view to support the growth of legal music. 
 
As outlined in Recital 4 of the InfoSoc Directive, the main objective of the directive was 
that a “harmonized legal framework on copyright and related rights” will, “through 
increased legal certainty and while providing for a high level of protection of intellectual 
property” bring growth and increase competitiveness of European business in the 
cultural sector, among others. However, the harmonization has been limited overall to 
narrowly defined issues (such as the Satellite & Cable Directive). Has an outcome been 
legal fragmentation within the EU framework on copyright and related rights? 

The objective of the project is first to analyze the current regulatory framework that is 
relevant in the context of the online distribution of music. Although the primary focus is 
on the European Union, other jurisdictions are also discussed for purposes of 
comparison. The purpose of this study is to understand changes in the music markets, 
referred to above, and subsequent changes in copyright law. The study is based upon an 
analysis of the current EU framework on copyright and related rights relevant in the 
context of the online distribution of music that thus govern activities concerning digital 
music distribution falling within the scope of this study. In addition, the study makes use 
of both economic and historical analysis of online content distribution and consumption 
by attempting to answer:  

• whether the legislative changes in copyright law have met the goals outlined in 
Recital 4 of the InfoSoc Directive that they were set to achieve; and 

• how the efficient functioning of European digital music markets could be 
improved by further legislative measures in the field of copyright law and how 
harmonization efforts should be designed to support provision of digital services 
and content. 

The underlying technological and societal changes affecting the recorded music industry 
have been, for example, the consumers’ ability to easily produce perfect copies of digital 
music files and share them online within their social networks (and beyond with P2P). 
This ability has resulted in a fear of “mass infringements” within the recording industry, 
as discussed above.80 The industry has thus called for legal protection for the content 
they produce, resulting in legislative measures, such as the DMCA and the InfoSoc 
Directive, and the associated technological protection measures and anti-circumvention 
provisions supporting those measures.  However, the new technologies and legislative 

                                                        
80 See Bridy, Annemarie, Is Online Copyright Enforcement Scalable?, (at p. 698, discussing e.g. the 
LimeWire and Grokster cases). 
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measures introduced to respond to perceived societal changes caused by new 
technologies have given rise to new challenges in turn. New legislative measures, such as 
the DMCA and the InfoSoc Directive, and the increased protection for intellectual 
property in particular might have finally had an adverse effect on the delicate balance 
between the different stakeholders: rights holders and users of copyrighted works. In this 
study, the technological, legislative and business aspects are viewed as intertwined 
factors affecting the developments within this field. 

The approach of the EU copyright policy has been harmonization on narrowly defined 
issues (such as Satellite & Cable Directive). The EU framework on copyright must adapt 
to a rapidly changing environment. Therefore, new technologies and their societal effect 
in particular are discussed with a view to evaluate the effectiveness of the harmonization 
of certain digital music-related copyright issues, the efficiency of the EU copyright 
regime, and its effect on digital music markets. EU-level harmonization efforts should be 
designed to support provision of digital services and content and to support growth of 
European creative industries as contemplated in the InfoSoc Directive (Recital 4). To 
assess whether the approach and subsequent legislation – which was introduced to 
respond to new technologies and their perceived societal effects – have been effective in 
addressing the challenges of the digital era, such as inefficiencies in licensing (relating to 
transaction costs caused by the need to secure licenses under 28 different legal regimes), 
the response – the new Collective Management Directive – is discussed in the context of 
the effectiveness of those legislative changes to support the growth of European creative 
industries. 

Furthermore, harmonization on narrowly defined issues might have led to legal 
fragmentation within the EU framework on copyright; therefore, the effect of 
harmonization on the coherence of the EU framework on copyright is discussed in 
relation to the effectiveness of those legislative changes to support growth of the 
European creative industries. The exclusive right of distribution and the exhaustion 
principle and its applicability to digital content are discussed as an example because this 
issue has given rise to uncertainties with respect to different treatment of copyrighted 
works, depending upon whether those works are digital music files protected under the 
InfoSoc Directive or computer programs protected under the Software Directive as a lex 
specialis. Thus, different treatment of copyrighted works might affect the coherence of 
EU legislation. This effect, in turn, might result in costs associated with such legal 
fragmentation in the form of uncertainties relating to the viability of new products and 
services. 

There is a wide range of prior research in the field of digital music distribution, 
particularly on the enforcement of copyright. However, there is a need for an extensive 
study of whether the legislative changes in copyright law have met the goals that they 
were set to achieve. In the context of the digital transformation, the EU framework on 
copyright is reviewed concerning how harmonization efforts should be designed to 
support the provision of digital services and content. In addition to the effect of file 
sharing on music sales, a more holistic approach is necessary when examining the state 
of (digital) music markets and examining how to support the provision of digital services 
and content. For instance, enforcement, awareness and improving the functioning of 
digital music markets should not be considered separate issues but rather intertwined 
factors affecting developments within this field. Although distinct, they are intertwined 
and thus relevant with respect to creating a European digital single market and should 
be considered in connection with harmonization efforts and assessing how EU copyright 
legislation should be revised to respond to enforcement challenges to support the growth 
of legal music. 
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2.2 Methodology 
 
This study analyzes the functions of the intellectual property system within the recorded 
music industry, particularly concerning how or whether intellectual property law has 
managed to support digital music markets in Europe by providing legal remedies to keep 
illegal activities at bay and support growth in the digital music markets. Moreover, the 
discussion in this thesis is rooted in claims that ‘piracy’ is a “massive problem”, as 
claimed by IFPI, among others,81 and is a response to the shift toward digital and 
consumers’ ability to easily produce perfect copies of digital music files. Together with 
the resulting fear of “mass infringements” within the recording industry discussed 
above,82 the legislative focus has largely been on anti-piracy measures. As an initiative to 
regain control, the EU in 2001 introduced the Information Society Directive 
2001/29/EC (or the InfoSoc Directive) to address the societal changes in Europe.  
 
To assess whether legislative changes in copyright law have met the goals that they were 
set to achieve requires a more holistic understanding of digital music markets and of the 
current EU framework on copyright and related rights governing activities in digital 
music markets. In other words, both digital music distribution and the consumption of 
digital music thus fall within the scope of this study. Understanding the changed 
dynamics of music distribution and consumer habits is essential in addition to employing 
traditional legal scholarship. Therefore, the approach in this thesis goes beyond 
traditional legal scholarship to gain an understanding of the changed dynamics of music 
distribution and consumer habits. Then, legislative changes introduced as a response to 
the shift toward digital are viewed against this background.  

Concerning the doctrinal approach, this thesis analyzes the field of study through a wider 
lens than that typically used in traditional legal scholarship, which includes contextual 
analysis of legislation and judicial decisions. Furthermore, traditional legal scholarship, 
such as legal dogmatics, with a focus on interpretation and systematization of law, could 
be characterized as having an internal participant’s perspective on law as opposed to an 
external observer’s perspective on law in, for instance, sociology.83 In this study, the 
author has chosen to employ, in addition to traditional legal scholarship, an 
interdisciplinary approach to analyzing the EU framework on copyright and related 
rights and to analyzing the relationships between that framework and wider societal 
aspects, those being the changed dynamics of music distribution and consumer habits. 
Therefore, although this study is methodologically based on traditional legal scholarship, 
that doctrinal approach is supplemented by a socio-legal study of the role of law in 
society.84 Substantive analysis of legislation is based on legal scholarship, and the socio-
legal approach is used to gain a more holistic understanding of digital music markets and 
of the current EU framework on copyright and related rights. Therefore, an internal 
participant’s perspective on law in doctrinal studies of law is supplemented in particular 
with insights based upon economic and historical analysis of law and upon viewing EU 
copyright policy and developments in legal connections. A broader societal context is 
                                                        
81 IFPI, Digital Music Report 2015, p. 38. 
82 See Bridy, Annemarie, Is Online Copyright Enforcement Scalable?, (at p. 698, discussing e.g. the 
LimeWire and Grokster cases). 
83 See Tuori, Kaarlo, Self-Description and External Description of the Law, No Foundations, An 
Interdisciplinary Journal of Law and Justice 2 (2006), 27-43, available at 
http://www.helsinki.fi/nofo/NoFo2Tuori.pdf (accessed 18 November 2015). 
84 Banakar, Reza and Travers, Max, Introduction to Theory and Method in Socio-Legal Research 
(November 22, 2005). Theory and Method in Social-Legal Research, R. Banakar, M. Travers, eds., Oxford, 
Hart, 2005 . Available at SSRN: http://ssrn.com/abstract=1511112 (accessed 20 March 2016). 
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sought to seek answers to how new intellectual property legislation, particularly 
copyright law, has evolved to respond to societal changes, such as technological changes 
in the field of music distribution, and answers concerning whether intellectual property 
law has managed to support digital music markets in Europe. 

Technological change can be viewed as a driver for changes in the law and, thus, changes 
in the law as a response to external pressures.85 As viewed by Koktvedgaard, 

“It is often so that technology has a few (kilo)meters head-start on legal regulation, and the 
copyright rationale entails playing a game of catching-up, and to drill technology into playing 
nicely on the copyright scene.”86 

Following the views expressed by Koktvedgaard, technological changes are a driver of 
changes in many fields within the society. Wahlgren notes that the increasing pace of 
social development is a challenge: 

“The phenomena that are to be regulated may be undergoing more or less continuous changes, 
which, coupled with the fact that the legislative process shall be normally conducted within narrow 
time limits, makes it difficult to make any more profound changes in the regulatory system.”87 

This trend complicates making profound changes to the regulatory framework. For 
example, in the EU, the approach in harmonizing IP protection has concentrated on 
narrowly defined issues. Furthermore, Wahlgren notes that the “traditional” legal 
dogmatic method should often be supplemented, accompanied by a wider view going 
beyond an analysis of the current regulatory framework, preparatory works and case 
law88 and that “understanding of the discussed phenomena should obtain more central 
importance” in the field of legal science.89 Thus, as with understanding technological 
changes and their societal effects, it is necessary to understand that phenomenon first 
before attempting to design a regulatory framework governing those activities and 
governing how to balance different objectives and the conflicting interests of various 
stakeholders. 

The interrelationships between law, technology, and business are complex. Envisioning 
a legal framework supporting future developments, such as how to reform the European 
copyright policy for the digital future—to address through legal norms the challenges 
caused by new technologies, in a sense ‘predicting the future’—entails difficulties in 
understanding ongoing changes and how to adapt to them.90 For example, Gallagher has 
suggested concerning the application of a dynamic approach to copyright, 

“Whenever new media technologies are invented, users are presented with alternative ways of 
copying existing copyright works and copyright law is challenged by an external shock resulting in 
a ‘user-biased’ copyright balance.”91 

                                                        
85 Mogens Koktvedgaard, Nyere udviklingslinjer i Ophavsretten, in Festskrift till Stig Strömholm, Iustus 
1997, p. 536. 
86 Translation by Schollin: Schollin, Kristoffer, Digital Rights Management; The New Copyright. Jure 
Förlag Ab, Stockholm, 2008, p. 289, footnote 473; quoting Koktvedgaard, Nyere udviklingslinjer i 
Ophavsretten, in Festskrift till Stig Strömholm, Iustus 1997, p. 536. 
87 Wahlgren, Peter, On the Future of Legal Science, Scandinavian Studies in Law, 40 (2000): 515-525, 
available at http://www.scandinavianlaw.se/pdf/40-20.pdf (accessed 18 November 2015), p. 520. 
88 Ibid., p. 520-521. 
89 Ibid., p. 521. 
90 See Ibid. 
91 Gallagher, Thomas: “Copyright Compulsory Licensing and Incentives” in “Copyright in the Cultural 
Industries”, ed. Ruth Towse, pp. 85-98. 2002 Cornwall, UK, p. 90. 
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Tuori notes, “Legal science does not aim at providing us with ‘true’ descriptions of extra-
legal social reality or with causal explanations of processes taking place therein.”92 
However, understanding technology-related changes in law calls for a dynamic 
approach,93 that is, gaining an understanding of the relevant technologies that have 
contributed to the changes in copyright legislation during a period. In addition to 
argumentation from a purely legal perspective (of legal dogmatics), economic and 
historical analysis and the philosophical background of copyright are also needed.94  

Economic analysis is also to be used to analyze whether the legislative changes have met 
the goals they were set to achieve.95 Schumpeter summarizes the effect of technology on 
copyright; in “Capitalism, Socialism and Democracy”, Schumpeter has redefined 
“creative destruction”:96 

“[...] the problem that is usually being visualized is how capitalism administers existing structures, 
whereas the relevant problem is how it creates and destroys them.” 

For example in Article IV, the legislation harmonizing collective management of 
copyright has been discussed from an economic perspective to consider whether the legal 
rules covering that system are economically efficient. In Article II, the legal remedies 
(website blocking) used to stop and prevent IP infringements online are discussed from 
an economic perspective to consider their actual effect. In Article V, IP infringements are 
discussed with a view to develop a multi-faceted approach to addressing infringing 
activities both to reduce the level of IP infringements online and to support the 
development of legitimate markets for digital music in the European digital single 
market. As noted above, in addition to a purely ‘legal’ perspective of legal scholarship 
such as legal dogmatics, economic and historical analyses are needed. Harmonization 
efforts should be designed to support the provision of digital services and content, both 
law and technology, and law and economics can serve to supplement a purely legal 
perspective of legal scholarship on research with a ‘de lege ferenda’ approach. 

Economic research and empirical data are needed to support legislative changes that are 
planned as a response to the effect of new technologies on society and business. For 
example, the philosophical background of copyright must also be part of the 
determination on how copyright fulfills its function. Therefore, concerning how 
copyright fulfills the function to incentivize creation of new works, as noted by Handke, 
the “central empirical question is whether over time the supply of copyright works 
diminishes because of unauthorised copying”.97 For that purpose, empirical data on the 

                                                        
92 Tuori, Kaarlo, Self-Description and External Description of the Law, No Foundations, p. 33. 
93 See Menell, Peter S.: “Intellectual Property: General Theories”, in Encyclopedia of Law and 
Economics On-line, 1600. 1999, p. 134. 
94 Huuskonen, Mikko, Copyright, Mass Use and Exclusivity – On the Industry Initiated Limitations to 
Copyright Exclusivity, Especially Regarding Sound Recording and Broadcasting (Doctoral dissertation, 
May 2006), University of Helsinki, Helsinki 2006, available at 
http://ethesis.helsinki.fi/julkaisut/oik/yksit/vk/huuskonen/ (accessed 22 October 2015). 
95 See, for instance, William M. Landes, Richard A. Posner, The Economic Structure of Intellectual 
Property Law (2003), Belknap Press of Harvard University Press; and Epstein, Richard A., "Law and 
Economics: Its Glorious Past and Cloudy Future ," 64 University of Chicago Law Review 1167 (1997). 
96 Schumpeter, J.A., “Capitalism, Socialism, and Democracy” (London: Routledge, 2003, first published 
in 1942 by Harper Perennial). 
97 Handke, Christian, The Economics of Copyright and Digitisation: A Report on the Literature and the 
Need for Further Research, Research commissioned by the Strategic Advisory Board for Intellectual 
Property Policy, (2010), available at http://www.ipo.gov.uk/ipresearch-economics-201005.pdf (accessed 
20 September 2012). 
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supply of copyright works are needed, and consequently, in deciding how to respond 
effectively to changes such as online piracy, transparent empirical data should be the 
starting point for evidence-based rulemaking in connection with legislative changes 
concerning how to respond effectively to changes. 

The need for economic research and empirical data to support the introduction of 
legislative changes is supported by research on preparation and implementation of social 
policies within another field; however, it might be relevant to consider these views when 
planning legislative changes. In a recent report released by the Finnish Prime Minister’s 
Office, the authors conclude that a systematic approach based in economics should be 
used in connection with legislative proposals and related decision making to allow 
impact assessment of those changes.98 The authors prepared the report in the context of 
drafting a framework for assessing the functions of municipalities employing cost-benefit 
analysis. They consider that cost-benefit analysis provides a systematic, quantitative 
approach based in economics for deciding whether policy changes should be pursued, 
thus estimating the economic feasibility of introducing a legislative change based on total 
expected cost versus total expected benefits of that change to the society.99 Ultimately, if 
the benefits resulting from a policy change outweigh the costs, a legislative proposal to 
implement those policy changes is, in an economic sense, desirable. 
 
This study focuses on analyzing European laws at the EU level, with specifically the 
InfoSoc Directive as a starting point. Although this study focuses on EU copyright 
legislation, national laws and case law from EU member states serve as examples on how 
certain issues have been addressed at the national level. In addition, the American 
intellectual property system has been used as a point of comparison because in many 
cases, developments in the digital music sector have initially come from there and then 
spread to Europe. Therefore, a large part of the source material for this study originates 
from the US and thus from the Anglo-American legal tradition. Here, a comparative 
method, which typically is used for comparing substantive laws in a certain field,100 is 
used for example in Article III to compare application of the exhaustion doctrine for 
digital content. 
 
Concerning my values as a researcher, a market-oriented approach based on liberalism 
and the freedom to conduct a business are central in my thinking. Furthermore, in my 
view, law is a socially constructed institution and thus an instrument that should be used 
in a balanced way to achieve a situation in which the rights and responsibilities of 
different stakeholders are balanced. A systematic approach based in economics should 
be used in connection with decision-making to allow impact assessment of those 
changes. Therefore, for example when deciding how to effectively respond to changes, 
such as online piracy, transparent empirical data should be the starting point for 
evidence-based rule-making in connection with legislative changes concerning how to 
effectively respond to such changes. An approach based in economics should be used in 
connection with legislative proposals. For example, imposing obligations on third-party 
intermediaries should be appropriately justified and based on research and transparent 
empirical data concerning their effects to balance the interests of different affected 
                                                        
98 Izadi, Ramin, Kuhalainen, Saara, Moisio, Antti, Nurminen, Mikko, Pursiainen, Heikki, Saastamoinen, 
Antti, Suhonen, Tuomo and Tervonen, Lassi. Valtion taloudellinen tutkimuskeskus VATT. Kuntien 
tehtävien ja velvoitteiden vaikutusten arviointi, Valtioneuvoston selvitys- ja tutkimustoiminnan 
julkaisusarja 1/2016 (valtioneuvoston kanslia, 11 January 2016), available at 
http://vnk.fi/documents/10616/1094245/1_Kuntien+teht%C3%A4v%C3%A4t.pdf/e2f1ff66-4dba-4678-
b550-1be38e63f93d?version=1.0 (accessed 12 January 2016). 
99 Ibid. 
100 Örucu, E. Developing Comparative Law (2007). In: Örucu, E. and Nelkin, D. (eds.) Comparative Law: 
A Handbook. Hart: Oxford, pp. 43-65. 
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stakeholders. This balance of interests is necessary because, bearing in mind the 
thoughts of Michel Foucault, governing people is not only about making them behave 
but also about making them want to behave.101 
 
2.3 Structure 
 
This dissertation consists of this overview and the five publications in the Appendix. The 
overview is divided into five main parts. Chapter 1 provides an introduction that presents 
the general background of the topic of this study by discussing how technological changes 
have changed the dynamics of music distribution and how technological disruption has 
given rise to challenges for copyright in an increasingly digital world. Chapter 2 provides 
the theoretical framework, including the objective and research questions of this study, 
and the methodology used to analyze how intellectual property law, particularly 
copyright law, has evolved to respond to technological changes within the recorded music 
industry. The chapter focuses particularly on whether intellectual property law has 
managed to support the development of digital music markets in Europe by providing 
legal remedies to keep illegal activities at bay and by supporting growth in digital music 
markets. 
 
Chapter 3 introduces the theoretical and practical foundations upon which the study is 
based, particularly the essentials necessary to understand the articles and follow-up 
discussion. As mentioned in the introduction to this topic in Chapter 1, this chapter 
provides a brief examination of the historical origins of ‘copyright’, placing the legal 
concept of ‘copyright’ in a societal context to help understand its origin and changes 
throughout its history, challenges caused by new technologies, and the legislative 
responses introduced to address those societal changes. 

In addition, how P2P file sharing upended the recorded music industry and different 
responses by the music industry to that challenge are discussed, including how legal 
digital music offerings compete with unauthorized alternatives. Finally, the chapter 
touches upon the challenge of adapting copyright law to technology-driven societal 
changes. 

The first chapters provide the theoretical and practical foundations for this study without 
presenting the author’s own views beyond the references to the original articles in which 
the issues are further discussed. Against this theoretical background, Chapter 4 presents 
a summary of the original articles upon which this dissertation is based and provides a 
brief description of the main findings of each article. Finally, chapter 5 provides the 
conclusions of this study, based on the findings presented in the articles and the 
theoretical background and discussion presented in this overview. 

The publications in the Appendix cover a range of topics, the common denominator of 
which is the discussion on how intellectual property law at the EU level has been adapted 
to respond to the challenges from technological changes – the digital disruption – and 
whether those legislative changes have managed to support the development of 
functioning markets in the field of digital music. 

Article I discusses how technological changes have changed the dynamics of music 
distribution and how the introduction of cloud-based music services has facilitated 

                                                        
101 Bridy, Annemarie, Why Pirates (Still) Won't Behave: Regulating P2P in the Decade after Napster 
(April 23, 2009). Rutgers Law Journal, Vol. 40, No. 3, p. 565, Spring 2009. Available at SSRN: 
http://ssrn.com/abstract=1371289 (accessed 4 July 2012). 
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ubiquitous access to a personal music library. These new offerings have produced a form 
of music distribution that differs from both traditional delivery using physical media and 
digital distribution through delivery of permanent copies. Additionally, the dynamics of 
music distribution have been altered by rapid technological changes. Lessons can be 
learned from the problems that emerged from the DRM discussion. For example, 
consumers’ expectations differ depending upon whether content is purchased to ‘own’ or 
‘rented’ because restrictions on the use of content failed to satisfy consumer expectations, 
which appears to have resulted in adverse effects when consumer demand is not satisfied. 

Article II discusses the effectiveness of blocking orders as anti-piracy measures. More 
specifically, it analyzes the role of internet intermediaries in connection with protecting 
intellectual property rights online. The discussion on blocking orders issued throughout 
Europe suggests that the actual effect of these practices remains inconclusive due to 
conflicting data on BitTorrent traffic levels in connection with website blocking measures 
adopted by ISPs. 

Article III discusses the applicability of ‘digital exhaustion’ to copyrighted content. More 
specifically, it analyzes content sold or licensed in connection with dissemination of 
content in the digital single market and the shift from ‘products’ (CD) to ‘services’ (music 
downloads). It also analyzes the possibility of secondary markets for ‘used’ digital music.  

Article IV discusses the dissemination of content in the digital single market and whether 
there are inefficiencies in European online music markets in relation to licensing music 
for online uses. Also discussed are the collective management of copyright and how the 
European collective rights management system should be modernized to allow rights to 
be used more efficiently. A discussion is included on cross-border licensing and support 
of new content-delivery models.  
 
Article V discusses the Commission’s plan for a European digital single market and the 
future of online copyright enforcement with a view to how market-based policy options 
could be considered in the context of improving the functioning of markets and 
increasing legitimate sales to improve the functioning of digital music markets. 
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3 FOUNDATIONS 
 
3.1 Development of Modern Copyright 
 
3.1.1 Copyright: Historical Background 
 
Discussing the changes in copyright law against the background of underlying societal 
changes and the effect of new technologies allows a better understanding of the 
challenges caused by those changes and of the legislative responses introduced to address 
them. For example, the development of the player piano made it possible to play songs 
without a pianist by employing piano rolls (rolls of paper with perforations representing 
notes); this technology in turn led to the introduction of ‘mechanical rights’ and 
compulsory licensing for those rights in the 1909 Copyright Act in the US.102 Over the 
centuries, legislative responses to societal changes and the effect of new technologies 
have ranged from the grant of ‘privileges’ to the introduction of the so-called WIPO 
‘Internet Treaties’ to adapt copyright to the ‘information society’. Therefore, a brief 
examination of the historical origins of ‘copyright’ is merited to place the legal concept 
of ‘copyright’ in a societal context and understand its origin, its objectives, and how it has 
changed throughout its history.  
 
The development of the ‘copyright’ as it is presently understood was preceded by the 
grant of book privileges in the fifteenth century, a practice that spread to a number of 
European countries. For example, in 1492, a Milan-based author, Donatus Bossius, 
petitioned the duke for a privilege for his book “Cronaca”.103 Today, it is generally 
understood that copyright protects original forms of expression, such as novels and 
musical compositions.104 Moreover, although many aspects of copyright have a long 
history, copyright in its modern meaning, as a discrete area of law giving exclusive rights 
to original works of authorship to their respective creators, did not arise until 
approximately the middle of the 19th century.105  
 
The 18th century saw the development of the droit d'auteur (or the ‘right of the author’) 
in France and copyright in the United Kingdom at around the same time, thus leading 
to the ‘copyright’ as it is presently understood. Generally, researchers distinguish two 
major systems of copyright: the copyright systems based on the French author-centric 
droit d'auteur thinking, with its focus on moral rights, contrasted with the English 
system, with its focus on the economic principles underlying the grant of a limited 
monopoly to authors to improve social welfare,106 as further discussed below.  
 
The 1709 Statute of Anne or The Act for the Encouragement of Learning, by vesting the 
Copies of Printed Books in the Authors or purchasers of such Copies, during the Times 
therein mentioned, is considered the first generally recognized copyright act.107 The 

                                                        
102 Hull, Geoffrey P., Hutchison, Thomas William and Strasser, Richard, The Music Business and 
Recording Industry: Delivering Music in the 21st Century. Taylor & Francis, 2011, p 77-79. 
103 Armstrong, Elizabeth, Before Copyright, The French Book-Privilege System 1498–1526, Cambridge 
University Press 2002, p. 4. 
104 See e.g. Bently, Lionel, and Brad Sherman. Intellectual Property Law. 4th edition. Oxford: Oxford 
University Press, 2014, p. 33. 
105 For historical background, see Seville, Catherine, The Internationalisation of Copyright Law. 
Cambridge: Cambridge University Press, 2006, p. 139-145. 
106 Rushton, Michael, “The Moral Rights of Artists: Droit Moral ou Droit Pécuniaire?”, Journal of Cultural 
Economics, 22 (1):15 32, 1998. 
107 Copyright Act 1709, 8 Ann. c. 21 (also: 8 Ann. c. 19). 
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purpose of the Statute of Anne was to grant book publishers legal protection in the form 
of exclusive rights for a limited time. However, the objective of the statute perhaps was 
not so much to protect authors but rather to regulate the book trade.108 In contrast to the 
above, it has also been claimed that the Statute of Anne had the encouragement and 
advancement of learning as its primary concern.109 However, it appears that when 
comparing the Statute of Anne to the system of monopoly grants run by a publishers’ 
trade guild, the Stationers' Company110 (also known as the Worshipful Company of 
Stationers, which was founded in 1557 and, with the authority of a royal charter, 
controlled the book trade for one hundred and fifty years111), the central objective of the 
1709 statute was regulating the book trade rather than protecting authors. Viewing 
legislative developments against this historical background illuminates how copyright in 
England has developed toward regulating rights to “copies” more than in the continental 
European legal tradition. 112 
 
Examining the development of copyright in the common law tradition and the historical 
origins of ‘copyright’ in the US, the first federal statute granting protection to authors 
was approved on 31 May 1790. The copyright act “for the encouragement of learning, 
[secured] the copies of maps, charts, and books to the authors and proprietors of such 
copies during the times therein mentioned.”113 According to the view adopted by the 
legislators in this instance, the reasoning went that granting copyright protection and 
encouraging publication would result in promoting access to knowledge, among other 
goals, and thus lead to benefits through increased dissemination of information 
promoting social and economic development,114 which, from a utilitarian point of view, 
copyright seeks to advance. 
                                                        
108 Marshall, Lee, Bootlegging: romanticism and copyright in the music industry. Sage, 2006, p. 13. See 
also Schollin, Kristoffer, Digital Rights Management; The New Copyright, pp. 275-278. 
109 See Primary Sources on Copyright (1450-1900), eds. L. Bently & M. Kretschmer, 
www.copyrighthistory.org, available at 
http://www.copyrighthistory.org/cam/tools/request/showRecord.php?id=record_uk_1710 (accessed 13 
January 2016). 
110 Marshall, Lee, Bootlegging: romanticism and copyright in the music industry. Sage, 2006, p. 13. See 
also Schollin, Digital Rights Management; The New Copyright, pp. 275-278. 
111 Khan, B. Zorina, Intellectual Property and Economic Development: Lessons from American and 
European History, Commission on Intellectual Property Rights (Study Paper 1a), 2002, available at 
http://www.iprcommission.org/papers/pdfs/study_papers/sp1a_khan_study.pdf (accessed 24 October 
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112 For an alternative view on the Statute of Anne: “Legislation conferring exclusive rights upon the author 
of books not yet printed or published for a period of 14 years and for a further 14 years if the author was still 
alive at the end of the first period. The legislation also provided the same rights for the authors or owners of 
books already in print for a single 21 year term. The commentary describes the background to the Act 
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particular flaws in the drafting. It argues that, although the Act sought to both secure the interests of the 
Stationers while at the same time regulating the general operation of the book trade, the primary concern of 
the legislature lay in the encouragement and advancement of learning.” in Primary Sources on Copyright 
(1450-1900), eds. L. Bently & M. Kretschmer, www.copyrighthistory.org, available at 
http://www.copyrighthistory.org/cam/tools/request/showRecord.php?id=record_uk_1710 (accessed 13 
January 2016). 
113 Khan, B. Zorina, Intellectual Property and Economic Development: Lessons from American and 
European History, p. 36. 
114 A report to Congress, the 1909 House Report (a report accompanying the Copyright Act of 1909) reflects 
this: “The enactment of copyright legislation by Congress under the terms of the Constitution is not based 
upon any natural right that the author has in his writings, … but upon the ground that the welfare of the 
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Development of the French copyright legislation can be traced back to the same period 
as the development of copyright in England.115  In French copyright legislation, the idea 
of privilege was replaced by the Revolutionary decrees of 1791 and 1793. These decrees 
promulgated the principle that when considering the subject matter of copyright 
protection, “the most sacred, the most unassailable and the most personal of possessions 
is the fruit of a writer's thought”;116 this essentially meant granting statutory rights to 
authors of literary works for their respective works of authorship. 
 
The French author-centric droit d'auteur, or the ‘right of the author’, thinking is 
considered to have its focus on moral rights, but the English system focuses on the 
economic principles underlying the grant of a limited monopoly to authors. However, the 
‘right of the author’ thinking has evolved gradually and, as noted by Ginsburg, “mainly 
in order to meet the self-interest of the various members of the book trade.”117 Therefore, 
although differences exist, in both England and in France, the development of copyright 
law has been rooted in regulating the printers’ guilds, or the book industry.118  
 
Although the French and U.S. copyright systems are typically considered opposites due 
to the author-centric thinking and having a focus on economic principles to benefit the 
society, the distinction can be more nuanced. For example, Ginsburg argues:119 
 

“The principles and goals underlying the revolutionary French copyright regime were far closer to 
their U.S. counterparts than most comparative law treatments (or most domestic French law 
discussions) generally acknowledge. The first framers of copyright laws, both in France and in 
the U.S., sought primarily to encourage the creation of an investment in the production of works 
furthering national social goals.  This study stops at the end of the Napoleonic era, substantially 
before the development of personalist doctrines, such as moral rights, by French copyright 
scholars and courts. These doctrines did provoke theoretical and practical divergences between 
the French and U.S. copyright regimes” (emphasis added). 

Thus, although the origins of copyrights in France are rooted in social goals, as argued 
by Ginsburg above, moral rights principles developed over time, and according to some 
researchers, copyright in France was “of all property rights the most humble and the least 
protected” due to the significance of protecting the public domain and social welfare 
copyrights for enforcement.120  Furthermore, granting protection for ‘moral rights’ is a 
line of thought visible in moral-rights theories that are typically rooted in labor or 
personhood-based thinking. The French and German copyright regimes are especially 
influenced by this line of thinking. Different arguments for justifying granting copyright 
protection are further discussed below. 
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The Internationalization of Copyright Law 

Later on, the French ‘right of the author’ (droit d'auteur) approach to copyright 
influenced the continental European legal tradition and copyright laws internationally 
through the Berne Convention;121 the Berne Convention acknowledged the moral rights 
of authors and artists in 1928.122 Originally, the International Literary and Artistic 
Association organized a convention that first met in Berne in 1883. The convention was 
attended by representatives of countries that wished to establish an “International Union 
for the Protection of Literary and Artistic Works”. The preamble of the resulting 
agreement, the Berne Convention,123 reflected those countries’ intent to “protect 
effectively, and in as uniform a manner as possible, the rights of authors over their 
literary and artistic works”.124 The Berne Convention was revised in 1908 to adapt it to 
modern technologies.125 This revision led for example to the introduction of the recording 
right for music. 
 
The Berne Convention has been complemented with several other treaties. Presently, 
WIPO administers 26 treaties,126 including the Berne Convention. As discussed in Article 
I, to address the challenges of the digital world and protect authors, WIPO introduced 
the ‘Internet Treaties’ in 1996: the WIPO copyright Treaty127 (WCT) and the WIPO 
Performances and Phonograms Treaty128 (WPPT). The EU and the US implemented the 
provisions of those treaties in new domestic legislation, the InfoSoc Directive and the 
DMCA, respectively, that was passed to decrease download piracy, as further discussed 
in Article V and below. 
 
As discussed above, the origins of copyright law can be summarized as follows: it began 
as a monopoly but has also served as a means for the state to exercise surveillance and 
censorship.129 However, from the U.S. perspective, for example, Litman opined, 
“Copyright today is less about incentives or compensation than it is about control.” She 
considered that adopting the incentive model was essentially about reformulating 
copyright matters as a trade issue to persuade trading partners to expand the scope of 
protection under their respective domestic copyright laws.130 The rationale for this 
expansion would be that people using copyrighted material overseas would then also be 
required to pay the US content industry for using creative works that, in turn, would 
benefit the balance of trade.131 This view closely links intellectual property issues to 
foreign trade policy issues. This link is perhaps exemplified by the ACTA, the Anti-
Counterfeiting Trade Agreement. The ACTA was negotiated in 2007 outside 
international organizations, such as WIPO, at the initiative of the United States, the 
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European Union, Japan, Switzerland and Mexico to establish common standards among 
those states “for the enforcement of intellectual property rights that address today’s 
challenges” such as intellectual property infringements online.132 
 
3.1.2 Justifying Exclusive Rights under Copyright Protection 
 
As philosophical background, justifications for copyright can also be classified as 
deontological theories, deriving from considerations of rightness and wrongness, or as 
consequentialist theories that assume a connection between IP protection and creative 
activity. Deontological theories view copyright as a matter of rights (to some extent, IP 
protection as an end in itself), as Lockean theory does, employing natural rights 
arguments and construing copyright as a natural right. However, consequentialist 
theories seek to justify copyright protection based on the consequences of that 
protection, that is, that it produces a desirable effect (intellectual property protection as 
means to an end), the most common being utilitarianism.133 To elaborate further, the 
underlying theoretical backgrounds for established copyright framework, i.e., the 
exclusive rights granted under the copyright protection, are typically supported by five 
types of justifications of copyrights: (i) the natural rights arguments, (ii) the reward 
arguments, (iii) the incentive arguments, (iv) neoliberal economics and (v) democracy 
arguments.134 
 
The natural rights arguments are rooted in the ideas of natural rights theorists, i.e., that 
granting exclusive rights to authors is ‘the right thing to do’ because creative works result 
from the intellectual efforts of individual authors. Thus, the justifications of copyright 
protection can be derived from different lines of thinking, including the ‘labor theory’ or 
‘personality theory’, each of which has its own approach to justifying copyright 
protection.135 

First, the ‘labor theory’, as an approach to justifying copyright protection, can be 
associated with John Locke. In Lockean thinking, each person has a natural right in the 
products of his or her labor.136 Second, as opposed to the ‘labor theory’ above, the 
‘personality theory’ is another approach that can be derived from the thoughts and 
writings of Kant and Hegel, in which justifying copyright protection is derived from the 
proposition that a work of authorship should be granted protection because it can be 
considered an expression of its author’s personality.137 Alternatively, authors have 
expressed their ‘wills’ through their intellectual creations; therefore, the concept of 
‘personhood’ is closely linked to the justifications for intellectual property rights in this 
line of thinking.138 Another approach is that the concept of ‘personhood’ is embodied in 
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authorship, giving rise to the concept of ‘moral rights’. Personhood-based theories, as in 
Hegelian thinking, view a creative work as an extension of its author’s personality.139 

In Rewards to Authors, gratitude to authors is expressed in law by granting exclusive 
rights to creations. The basis for the ‘reward’ arguments is that it is fair to reward authors 
for creating works and disseminating them to the public. The idea is similar to the 
repayment of a debt, thus separating this basis from the ‘incentive’ arguments.140 

Promoting the production of works is central to the Incentives to Create arguments. 
Without copyright protection, the production and dissemination of works of authorship 
might not happen at an optimal level. Therefore, exclusive rights are granted to creations 
to incentivize creation and dissemination of, e.g., creative content.141 In addition to 
economics-based arguments reflected in the Incentives to Create arguments seeking to 
promote the production of works, Neoliberal Economics is also rooted in economics. 
This line of thought justifies the protection of all ‘value’,142 and private ownership of all 
resources produces the optimal outcome.143 

Rather than justifying copyright protection with economics-based arguments, the 
Democratic Paradigm views benefiting society from a different perspective. This line of 
thought seeks the justification of copyrights in the ‘democratic paradigm’.144 Netanel 
views copyright as “fortifying our democratic institutions by promoting public education, 
self-reliant authorship, and robust debate”. More precisely, this democratic paradigm 
views copyright law as a state measure designed to enhance the independent and 
pluralist character of civil society.145 Therefore, although copyright encourages 
production, it also “is designed to secure the qualitative condition for creative autonomy 
and expressive diversity”.146 
 
3.1.3 Modern European Approach to Copyright 
 
In the European tradition, Baldwin for example considers that, particularly after the 
second world war, the continental European approach to copyright has been culturally 
rooted in the 18th century intellectual movement of romanticism and derives from the 
labor- or personhood-based thinking in natural rights theories, thus emphasizing the 
‘right of the author’.147 Eventually, protecting the rights of authors by giving protection 
to works of authorship will also result in benefits to society. However, as opposed to 
European thinking, in the United States, copyright thinking is framed differently; 
copyright is viewed as a reward to encourage authors to create new works.148 In Common 
law jurisdictions, particularly in the United States, public benefit (through dissemination 
of information) has been the cornerstone of copyright. Compared with the individualistic 
European approach, this difference is illustrated by the courts in the U.S. having 
generally interpreted Article I, Section 8, Clause 8 of the Constitution – commonly 

                                                        
139 Lawrence C. Becker, Deserving To Own Intellectual Property, 68 Chi.-Kent L. Rev. 609 (1993). 
140 Bently, Lionel, and Brad Sherman. Intellectual Property Law, p. 37. 
141 Bently, Lionel, and Brad Sherman. Intellectual Property Law, p. 37-38. 
142 See N. W. Netanel, Copyright and a Democratic Civil Society (1996) 106 Yale LJ 283, 290, 306-307, 
308-336. 
143  Bently, Lionel, and Brad Sherman. Intellectual Property Law, pp. 38-39. 
144 Bently, Lionel, and Brad Sherman. Intellectual Property Law, p. 39. 
145 Netanel, Neil Weinstock, 'Copyright and a Democratic Civil Society', p. 291. 
146 Netanel, Neil Weinstock, 'Copyright and a Democratic Civil Society', p. 339. 
147 Peter Baldwin, The Copyright Wars: Three Centuries of Trans-Atlantic Battle, Princeton University 
Press (September 22, 2014). 
148 Ibid. 



 

 

27 

referred to as the Copyright Clause – to state that the justification of copyrights is to 
enhance public benefit by encouraging individuals to produce creative works. Hence, 
public interests supersede the interests of the author when the two conflict, in contrast 
to the more individualistic, continental European ‘right of the author’ (droit d'auteur) 
approach.  
 
The utilitarian approach, meaning maximizing social welfare, thus strikes an optimal 
balance between granting authors exclusive rights to stimulate the creation of new works 
on the one hand and limiting those rights to allow the public to enjoy access to those 
creations on the other hand. This line of thought is discussed by Landes and Posner in 
their essay on copyright law.149 According to Landes and Posner, works are typically 
easily replicated, and one person’s enjoyment of them does not prevent enjoyment of the 
same works by other persons. Therefore, to prevent an economically inefficient outcome, 
authors are granted exclusive rights to their creations to incentivize creation of new 
works.150 

Today, the difference between the utilitarian approach to copyright in common law legal 
tradition, emphasizing public benefit, and the continental European approach, 
emphasizing the more individualistic ‘right of the author’ (droit d'auteur), is illustrated 
by the recent ruling in the Authors Guild, Inc. v. Google, Inc. This case concerned the 
copyright infringement lawsuit brought by the Authors Guild against Google relating to 
Google developing its Google Book database.151 In the decision by the Second Circuit, 
Judge Pierre Leval emphasized, “While authors are undoubtedly important intended 
beneficiaries of copyright, the ultimate, primary intended beneficiary is the public, whose 
access to knowledge copyright seeks to advance by providing rewards for authorship.”152 

In practice, the differences that would otherwise come from different philosophical 
approaches to copyright have become to a certain extent not that clear in domestic 
copyright laws due to internationalization; copyright law in different jurisdictions has 
not developed in a vacuum. Harmonization through international treaties has in practice 
caused these two approaches, the (US) common law tradition and the continental 
European civil law tradition, to become more similar. Influences from different legal 
traditions become mixed through international harmonization through international 
treaties. For example, in 1928, the Berne Convention acknowledged the moral rights of 
authors following the French tradition.153 Correspondingly, the utilitarian approach, 
meaning maximizing social welfare through providing incentives to create, has also 
become articulated in the declaration made on September 9, 1986, by the Assembly of 
the Berne Convention, stating 
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“…that the law of copyright has enriched and will continue to enrich mankind by encouraging 
intellectual creativity and by serving an incentive for the dissemination throughout the world of 
expressions of arts, learning and information for the benefit of the people.”154 

Most recently, the incentive-based approach has been adopted at the international level 
in the Marrakesh Treaty (Recital 3) by the contracting parties, “[e]mphasizing the 
importance of copyright protection as an incentive and reward for literary and artistic 
creations”.155  

Under the incentive-based approach, it is understood that the function of intellectual 
property rights is to incentivize creation of new works and thus innovation. As an 
incentive, creators are granted a monopoly on their creations for a limited time that, in 
the case of copyright, is typically the life of the author + 70 years. Assessing the incentive-
based approach to intellectual property rights from an economics perspective, the key 
question would be, ‘why’ reward creators with monopolies? Such an economic approach 
to intellectual property rights then has the social contract156 theory as its starting point, 
coming back to the theories of Hobbes, Locke and Rousseau on the ‘contract’ among 
people who binds them to a society. The society then rewards creators by granting them 
temporary monopolies in the form of exclusive rights to their creations.157 Therefore, an 
intellectual property system does not come without costs, including the costs of such 
temporary monopoly in the form of monopoly pricing and, for example, the cost relating 
to administering and enforcing intellectual property rights that have been recognized for 
example in the Hargreaves review.158 The Hargreaves review also underlines the 
possibility to use an IP system to support economic growth by promoting innovation in 
creative industries: 

 “Intellectual Property Rights (IPRs) support growth by promoting innovation through the offer of 
a temporary monopoly to creators and inventors. But such rights can also stifle growth where 
transaction costs are high or rights are fragmented in a way that makes them hard to access. Poorly 
designed IP rules can help established players in a market obstruct new players by impeding their 
access to technology and content. A carefully designed and dynamic IP system can, by contrast, 
complement the spur which competition gives to innovation by enabling follow-on innovation.”159 
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For Rawls, a modern contract theorist, the object of the social contract is the principles 
for regulating “the basic structure”: 

“The basic structure is understood as the way in which the major social institutions fit together 
into one system, and how they assign fundamental rights and duties and shape the division of 
advantages that arises through social cooperation. Thus the political constitution, the legally 
enforced forms of property, the organization of the economy, and the nature of the family all 
belong to the basic structure”160 (emphasis added). 

Thus, the object of agreement can be understood to concern the basic institutions of 
society, such as regulation of property rules. Picturing copyright law as bargaining 
between copyright owners and the public, having to balance these has gradually shifted 
to an economic analysis of law, suggesting that copyright should be viewed as a system 
of incentives.161 This model, viewing copyright as a system of incentives, establishes a 
direct relationship between the degree of copyright protection and the amount of 
produced works; thus, an increase in the protection granted to those works results in 
increased production. However, as Litman stated, if one does not perceive this model as 
only a simplification of the real world, then there is no good reason not to ask why 
copyrights should not be perpetual and cover all uses.162  
 
Noting that the incentive-based approach has been adopted at the international level and 
that copyright is thus viewed as a system of incentives, copyright protection incentivizes 
creation. Then, conversely, it could be assumed that a lower level of copyright protection 
would result in decreased production. The occurrence of piracy, for example, might 
reflect a failure in protecting and enforcing intellectual property rights. This failure, in 
turn, could then be viewed as disincentivizing creation.  
 
Considering the above, the issue of copyright protection closely relates to claims that 
piracy harms creative industries. For example, according to IFPI, ‘piracy’ remains a 
“massive problem” in 2015.163 In 2010, IFPI noted that “piracy is damaging investment 
in artists”,164 which could be understood as stating that, in IFPI’s view, piracy might be 
viewed as disincentivizing creation, meaning that piracy could lead to decreased 
investment in artists, thus resulting in the creation of fewer new works due to a lower 
level of available copyright protection. The possibility of such a result from a failure to 
appropriately protect copyrighted works gives rise to the question of whether copyright 
indeed still fulfills its function in incentivizing creation of new works. To address this 
question, Handke, for example, notes that for determining how copyright fulfills its 
function, the “central empirical question is whether over time the supply of copyright 
works diminishes because of unauthorized copying”.165 According to Handke, in 
Germany, unauthorized digital copying has not resulted in a decline in the supply of new 
sound recordings,166 which suggests that copyright still fulfills its function to incentivize 
creation of new works.  
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It appears that copyright still fulfills its function. However, the decline in record sales 
remains a concern for the recorded music industry. For example, as discussed in Article 
V, Liebowitz stated, “Most estimates indicate that file sharing has caused the entire 
enormous decline in record sales that has occurred over the last decade”.167 However, 
alternative explanations to declining revenues have been presented, such as pricing.168 
Moreover, many aspects of the unauthorized file sharing phenomenon are controversial; 
the causes,169 effects170 and the measures needed to reduce online piracy have been 
subject to debate.  
 
The recorded music industry is facing a challenge in an increasingly digital world, for 
example, from copyright infringements online, including the use of peer-to-peer file 
sharing, and from the effect of file sharing on music sales. Whether or not unauthorized 
copying harms the industry, as discussed in Article V, there appears to be a need for a 
more holistic approach when examining the state of the recording industry and its 
declining revenues. This perspective results in a wider view concerning possible causes 
for declining revenues. For instance, the Hargreaves review, as noted above, indicated, 
“rights can also stifle growth where transaction costs are high or rights are fragmented 
in a way that makes them hard to access”.171 Furthermore, a study on the European 
collective management of copyright concludes there is “a revenue gap that is unlikely to 
be solely attributable to digital piracy”, thus referencing inefficiencies in the collective 
management of copyright for musical works.172 This gap could be one contributing factor 
to the ‘revenue gap’. Therefore, understanding the changed dynamics of music 
distribution and consumer habits is essential to both keeping illegal activities at bay and 
supporting growth in digital music markets. 
 
Today, however, the typical argument justifying granting copyright protection is the 
incentive-based approach, that is, that it incentivizes creation of new works and the 
dissemination of them, as this approach has most recently been exemplified by the 
Marrakesh Treaty.173  This incentive-based approach has also been articulated in the 

                                                        
167 Liebowitz, Stan J., The Metric is the Message: How Much of the Decline in Sound Recording Sales is 
Due to File-Sharing? (November 2011). Available at SSRN: http://ssrn.com/abstract=1932518 or 
http://dx.doi.org/10.2139/ssrn.1932518 (accessed 20 September 2012). 
168 See Karaganis, Joe (ed.), Media Piracy in Emerging Economies (2011), The Social Science Research 
Council, available at http://piracy.ssrc.org/wp-content/uploads/2011/06/MPEE-PDF-1.0.4.pdf (accessed 
30 November 2011) (The report suggests that piracy may primarily be a global pricing problem, as “[h]igh 
prices for media goods, low incomes, and cheap digital technologies are the main ingredients of global 
media piracy. If piracy is ubiquitous in most parts of the world, it is because these conditions are 
ubiquitous.”) p. i. 
169 See Ibid. 
170 See Liebowitz, Stan J., The Metric is the Message: How Much of the Decline in Sound Recording Sales 
is Due to File-Sharing? (2011), available at SSRN: http://ssrn.com/abstract=1932518 (accessed 12 March 
2012). Also, a study in 2012 provided that while “file-sharing reduces album sales but increases live 
performance revenues for small artists, perhaps through increased awareness. The impact on live 
performance revenues for large, well-known artists is negligible.”; see: Julie Holland Mortimer, Chris 
Nosko, Alan Sorensen, Supply Responses to Digital Distribution: Recorded Music and Live Performances, 
NBER Working Paper No. 16507 (October 2012), available at http://www.nber.org/papers/w16507 
(accessed 20 September 2012). 
171 Hargreaves, Ian, A Review of Intellectual Property and Growth (2011), p. 10. 
172 Ghafele, Roya and Gibert, Benjamin, Counting the Costs of Collective Rights Management of Music 
Copyright in Europe, p. 3, 5. 
173 Recital 3, Marrakesh Treaty to Facilitate Access to Published Works for Persons Who Are Blind, Visually 
Impaired, or Otherwise Print Disabled, adopted by the Diplomatic Conference to Conclude a Treaty to 
Facilitate Access to Published Works by Visually Impaired Persons and Persons with Print Disabilities in 



 

 

31 

declaration made on September 9, 1986, by the Assembly of the Berne Convention.174 
However, this incentive-based approach also incorporates the need to maintain balance 
between encouraging creativity, on the one hand, and balancing the interests of different 
stakeholders, i.e., social aspects in which the users’ interests play a role, on the other 
hand. Concerning this balance, Schollin opines, “Sometimes the need for society to have 
access to creative works outweighs the need to stimulate creativity, and when it does, 
Incentive theory requires that limits be placed on copyrights.”175 The need for 
maintaining a balance between encouraging creativity and social aspects, also 
recognizing users’ interests, was exemplified by the DRM discussion in Article I.  

Thinking about whether and how EU copyright legislation should be revised to respond 
to challenges from new technologies to support the growth of legal music brings the 
discussion back to Koktvedgaard’s opinion that copyright law has changed as a reaction 
to technological and societal developments.176 Recognizing the societal changes is the 
starting point; the next step is to consider, with a systematic approach based in 
economics, what type of legislative changes the societal changes necessitate. The 
legislative changes related to the online distribution of creative content and the 
introduction of legal protection granted to various technological protection measures in 
particular are further reflected upon below and in Article I. Although noting the need for 
maintaining a balance between encouraging creativity and social aspects, the discussion 
returns to the scope of protection; granting copyright protection incentivizes creation of 
new works and dissemination of them as part of the balance between the rights of authors 
and users’ interests. As Landes and Posner noted, “[t]he most difficult economic 
questions about copyright law have to do with the scope of legal protection.”177 Central 
to that difficulty is that streaming appears to be a growth driver in online music, and 
certain data suggest that it might have contributed to reducing piracy due to the 
increased availability of legitimate content while satisfying consumer demand. 

3.2 Copyright Law: from the Analog to the Digital World 
 
3.2.1 Internet Treaties and the InfoSoc Directive 
 
The technological disruption faced by the music industry in an increasingly digital world, 
the ‘information society’, has given rise to challenges to copyright in general. At the 
European level, the 1995 Commission Green Paper, Copyright in the Information 
Society178 and its Follow Up179 mark the beginning of adapting the EU copyright 
regulatory framework for the transition toward an information society. As further 
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discussed in Article I, to address these challenges and promote the protection of authors’ 
rights in the digital world, the WIPO introduced in 1996 the so-called ‘Internet Treaties’: 
the WIPO Copyright Treaty180 (WCT) and the WIPO Performances and Phonograms 
Treaty181 (WPPT).  
 
Subsequently, the EU and the US each implemented the provisions of the Internet 
Treaties – the EU in the InfoSoc Directive and the US in the DMCA. Thus far, the most 
significant piece of EU legislation addressing copyright issues has been the InfoSoc 
Directive, or the EU Copyright Directive, as it is occasionally called.182 Implementing the 
requirements of the Internet Treaties in community law resulted in, among others, the 
introduction of technological protection measures and anti-circumvention provisions 
initially to the InfoSoc Directive, which was drafted with the purpose of implementing 
those international treaties, and then, through adopting community law provisions in 
their national legislation, to the domestic laws of the EU member states.  
 
In addition to the InfoSoc Directive, other pieces of community legislation have been 
drafted to support the development of the ‘information society’, including the 
eCommerce Directive. The eCommerce Directive has been instrumental in the 
development of the internet economy through the introduction of the so-called ‘safe 
harbor’ provisions that were designed to shield legitimate online services from 
infringements by their users. 
  
3.2.2 Present EU Copyright Framework 
 
As noted above, the most significant piece of EU legislation addressing copyright issues 
has been the Information Society Directive. The EU regulatory framework for copyright 
and neighboring rights, the ‘acquis’, as discussed below in connection with the present 
EU copyright framework, comprises ten directives. These ten directives address 
management of copyright and related rights, orphan works, rental and lending rights, 
term of protection, satellite and cable, resale right, protection of computer programs, 
protection of databases, protection of semi-conductor topographies, and enforcement: 
 

• Directive 2001/29/EC on the harmonisation of certain aspects of copyright and 
related rights in the information society ("InfoSoc Directive"), 22 May 2001 

• Directive 2006/115/EC on rental right and lending right and on certain rights 
related to copyright in the field of intellectual property ("Rental and Lending 
Directive"), 12 December 2006 

• Directive 2001/84/EC on the resale right for the benefit of the author of an 
original work of art ("Resale Right Directive"), 27 September 2001 

• Directive 93/83/EEC on the coordination of certain rules concerning copyright 
and rights related to copyright applicable to satellite broadcasting and cable 
retransmission ("Satellite and Cable Directive"), 27 September 1993 

• Directive 2009/24/EC on the legal protection of computer programs (“Software 
Directive”), 23 April 2009 

• Directive 2004/48/EC on the enforcement of intellectual property rights 
(“IPRED”), 29 April 2004 

                                                        
180 The World Intellectual Property Organization Copyright Treaty (WCT) adopted in Geneva on December 
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• Directive 96/9/EC on the legal protection of databases (“Database Directive”), 11 
March 1996 

• Directive 2011/77/EU on the term of protection of copyright and certain related 
rights amending the previous 2006 Directive (“Term Directive”), 27 September 
2011 

• Directive 2012/28/EU on certain permitted uses of orphan works (“Orphan 
Works Directive”), 25 October 2012 

• Directive 2014/26/EU on collective management of copyright and related rights 
and multi-territorial licensing of rights in musical works for online use in the 
internal market (“CRM Directive”), 26 February 2014 

 
In addition to the above, the E-commerce Directive and the Conditional Access Directive 
contain provisions relevant to the exercise and the enforcement of copyright: 
 

• Directive 2000/31/EC of the European Parliament and of the Council of 8 June 
2000 on certain legal aspects of information society services, in particular 
electronic commerce, in the Internal Market ('Directive on electronic commerce')  

• Directive 98/84/EC on the legal protection of conditional access services aims to 
provide a minimum level of equivalent protection within the EU of electronic pay 
services against piracy by prohibiting all commercial manufacturing, distribution 
and marketing activities related to pirate smart cards and other devices 
circumventing the access protection of pay TV, radio and internet services. 

 

The above shows that at the EU level, there has been significant harmonization in the 
field of intellectual property rights. That harmonization has taken the form of various 
directives that affect, for example, the national copyright laws of member states to reduce 
barriers to trade and to adjust the framework to new forms of exploitation, among others. 
Nevertheless, the harmonization efforts have been sectoral, as exemplified by the 
structure of the EU regulatory framework for copyright and neighboring rights. Thus, 
these efforts might not have been the most efficient means of harmonizing national 
copyright laws to reduce barriers to trade and promote the development of a European 
digital single market.  

Recently, the Commission outlined its vision to modernize EU copyright legislation 
under the Digital Single Market Strategy. The vision included, among others, the 
Commission’s intention to widen access to content across the EU, meaning, for example, 
preparing legislative proposals addressing geo-blocking issues within the internal 
market and to modernize the existing legal framework to fight piracy, which will include 
adopting the "follow-the-money" approach to prevent commercial infringers from 
benefiting from piracy by cutting their revenue flows.183 As a long-term vision for the 
European copyright framework, the Commission also considers establishing a single EU 
copyright title.184 
 
The InfoSoc Directive was drafted with the purpose of implementing the WCT and the 
WPPT because the European Union is a party to those, in response to the digital piracy 
concerns troubling the recorded music industry and other creative industries. However, 
when revising copyright rules, it should be considered that Napster technological 
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advances resulted in a situation in which “right holders have lost the power to control the 
(re)distribution of their creations.” Moreover, Werkers commented that, despite the 
effect of the use of technological protection measures adopted to prevent file sharing and 
other unauthorized uses, those creative industries “continue to face a swelling problem 
of digital counterfeiting, piracy and dropping sale numbers.”185  
 
As discussed in Article V, in addition to the effect of file sharing on music sales, a need 
exists for a more holistic approach that addresses the changes in and the resulting effects 
from the shift from album-based distribution to consumers’ ability to buy tracks one at a 
time. This ability “completely altered the business model”,186 based on the state of the 
recording industry and the extent to which declining revenues are attributable to 
unauthorized copying. Technology has changed the dynamics of music distribution, a 
change that relates to claims that piracy harms creative industries. However, the 
question then becomes, how and to what extent should the EU copyright legislation be 
revised to respond to challenges from new technologies to support the growth of legal 
music? Is additional concentration on anti-piracy and enforcement the correct focus? 

One can take an approach based on Koktvedgaard’s thinking, that is, that copyright law 
has changed as a reaction to technological and societal developments.187 However, 
adopting the view that granting copyright protection is intended to incentivize creation 
and dissemination of works (as articulated also in the declaration made on September 9, 
1986, by the Assembly of the Berne Convention), how should EU copyright legislation be 
revised to respond to challenges from new technologies to support the growth of legal 
music? Although granting copyright protection incentivizes the creation and 
dissemination of new works, what is the appropriate scope of protection for musical 
works and other creative content? Landes and Posner noted, “[t]he most difficult 
economic questions about copyright law have to do with the scope of legal 
protection.”188 The legislative changes related to the online distribution of creative 
content, particularly the introduction of legal protection granted to various technological 
protection measures, are further reflected upon below. 

3.3 Evolution of Digital Music and Challenges to Copyright 
 
3.3.1 Traditional Music Distribution 
 
The “CD era” was in a way the golden era for the recorded music business because sales 
rose steadily until music industry global sales peaked in 1999. At the same time, ‘digital’ 
upended or ‘disrupted’ that business model, which was effectively tied to sales of physical 
products, i.e., recordings embodied in a medium, such as CD albums. As discussed in 
Article I, reviewing the history since recording became available, music could be 
characterized as a ‘durable good’; thus, upon a purchase of a vinyl record or a CD album, 
the same song embodied in that medium could be consumed several times. This 
characterization has gained importance since the introduction of the digital format.189 
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The ability to produce copies of sound recordings does not as such differ between 
physical media and digital format. The difference is the cost of producing those copies; 
the cost of reproducing content on physical media, such as vinyl records, was greater 
than the cost of reproducing content in digital format. This difference also meant that 
the problem of unauthorized copying was considered less acute.190 Additionally, the 
sound quality typically degraded as part of the process of reproducing content on 
physical media. However, when copying music recordings in a digital format became 
available, the limits of durability relating to the degrading quality of copies were removed 
because in digital formats, recordings could be reproduced without a loss in quality.191 
 
The mp3 file format made it possible to compress music files to approximately 1/11 (at a 
bit rate of 128 Kbit/s) of the size of CD-quality sound files,192 thus making it more feasible 
to transfer music files online, including sharing them through P2P services, such as 
Napster. At first, people were enthusiastic about listening to their music on their 
computers and mp3 players without giving much thought to sound quality.193 As of 2016, 
15 years have passed since the first Apple iPod was launched in 2001. The iPod was 
intended to become “[y]our entire library in your pocket”, as Steve Jobs said when he 
introduced the iPod in 2001.194 However, “there was virtually no legal digital market in 
2003”, as noted by the Recording Industry Association of America (RIAA).195 Globally, 
according to IFPI, there were fewer than 50 licensed digital music services in the year 
2003. However, in 2009, the number of licensed digital music services for legitimately 
obtaining content online had already exceeded 400 services, and the catalog available via 
those digital music services had increased from 1 million tracks in 2003 to more than 12 
million tracks in 2009.196 
 
In their 2010 study, “Content and the Cloud”, the consultancy company Accenture found 
that consuming content had become increasingly on-demand-based and that cloud 
computing had substantial potential to affect future content consumption habits.197 As 
discussed in Article I, music’s transition to the cloud, which is typically used 
synonymously with the Internet (although the concept of ‘cloud’ actually implements the 
underlying idea of connecting to a mainframe over a network and dates back to the 
1960s),198 has received attention, and the introduction of cloud-based music services has 
facilitated ubiquitous access to a personal music library.  
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Furthermore, because “Apple’s iPod device and iTunes delivery system set a standard 
that captured consumers and completely altered the business model”, the ‘cloud’ was 
estimated to have the potential to substantially affect future content distribution 
methods.199 Accenture also found that people generally enjoy content through several 
channels, which requires adopting a business model enabling service providers to 
“recoup revenue from a highly segmented audience” to allow leveraging, such a multi-
channel approach.200 As discussed in Article I, cloud-based music services can include 
features that range from online streaming to cloud-locker services. Those types of 
offerings have essentially given rise to a new means of distributing music that differs both 
from traditional delivery models for recorded music using physical media and from 
digital distribution through delivery of permanent copies of music files. Those changes 
can also be viewed as reflecting a change, which could be characterized as ‘digital 
disruption’.201 Moreover, digital music services, although initially appearing niche, are 
increasingly becoming adopted by mainstream customers. This change in the dynamics 
of music distribution, as discussed in Article I, entails a shift from traditional music 
distribution in the sense that the latter involves mass production and distribution of 
physical goods, such as CDs, as opposed to delivering content through digital channels. 
 
3.3.2 P2P File Sharing Upended the Music Industry 
 
Napster and the Dawn of P2P File Sharing 
 
The effect of peer-to-peer (P2P) file sharing on the recorded music industry has been the 
subject of much debate. As discussed in Article V, Napster, a P2P file sharing service, 
“ignited the music file-trading frenzy” by gaining 80 million registered users after its 
launch in 1999.202 Use of Napster peaked in February 2001; the service was shut down 
in July 2001.203  Napster is considered the P2P service that marked the beginning of an 
era characterized by fear of mass infringements—and, after its shutdown, it was 
succeeded by others that replaced the incumbent P2P service when it was taken offline. 
Following the file-trading frenzy started by Napster, Grokster filled the empty space after 
the shutdown of Napster. In the Sony Betamax204 ruling, the Supreme Court held that a 
manufacturer cannot be held liable for creating a technology that can also be used for 
infringing copyright if the product is capable of substantial non-infringing uses.205 
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Therefore, could a provider of multipurpose technology be held liable for their users’ 
copyright infringements? 
 
Suing P2P services was attempted to curb infringements; the music industry sued 
software companies in MGM v. Grokster206 with the intent of challenging the Sony 
Betamax ruling. However, instead of overturning the Betamax precedent, in its judgment 
delivered on 27 June 2005 in the case MGM v Grokster, the Supreme Court of the United 
Stated crafted the ‘inducement’ doctrine concerning copyright infringement liability, 
meaning that peer-to-peer software services can be held liable for inducing copyright 
infringement.207 An example would be communicating an inducing message to users 
encouraging them to infringe intellectual property rights, “a message designed to 
stimulate others to commit violations”, as discussed by the court in Grokster.208  
Therefore, although P2P as a technology is capable of substantial non-infringing uses, 
the provider of such software advertising it as a means of pirating copyrighted content 
might establish liability under the ‘inducement’ doctrine established in Grokster for its 
users’ copyright infringements.  

Nevertheless, as discussed in Article V, although the share of P2P traffic amounted to 40 
percent of all Internet traffic in 2007, two years later in 2009, P2P traffic accounted for 
18 percent of all Internet traffic because it was “increasingly eclipsed” by other traffic, 
including streaming, content delivery networks, and direct downloads.209 Thus, although 
the volume of P2P traffic might be growing, the overall growth in other areas still 
exceeded growth in P2P traffic, eclipsing it. Examining the situation today, P2P traffic 
no longer holds as dominant a position as it did in 2007. According to Sandvine’s 2014 
report, file sharing accounts for only 7% of all US daily internet traffic, and BitTorrent 
for only 5% of traffic in peak periods.210 These figures mark a decrease compared with 
the situation one year earlier because in 2013, file sharing accounted for less than 10% of 
all US internet traffic compared with 31% in 2008.211 Currently, the share of file sharing 
is decreasing, and streaming video and audio are the largest traffic category, accounting 
for over 67% of downstream traffic in peak periods.212 However, the declining trend was 
already observed in 2009 and was discussed by Labovitz, who stated that, as noted above, 
P2P is “increasingly eclipsed” by streaming, among others.213 Furthermore, the state of 
P2P in 2009 was characterized by Labovitz, who stated, “We found overall average 

                                                        
206 Metro-Goldwyn-Mayer Studios Inc. v. Grokster, Ltd. (04-480) 545 U.S. 913 (2005). 
207 See Steve Holmes, Comment on the recent Grokster judgment by the US Supreme Court, 
Journal of Intellectual Property Law & Practice (2005) 1 (1): 23-26 doi:10.1093/jiplp/jpi013. 
208 Metro-Goldwyn-Mayer Studios Inc. v. Grokster, Ltd. (04-480) 545 U.S. 913 (2005)  
380 F.3d 1154, vacated and remanded. 
209 Labovitz, Craig, McPherson, Danny and Iekel-Johnson, Scott (2009), Presentation for 
the North American Network Operators' Group (NANOG) (October 19, 2009) 
on the ATLAS Internet Observatory 2009 Annual Report, Arbor Networks, 
http://www.nanog.org/meetings/nanog47/presentations/Monday/Labovitz_Obs 
erveReport_N47_Mon.pdf (accessed 21 July 2010), p. 22, 24. 
210 Sandvine, Global Internet Phenomena Report 2H 2014 (21 November 2014), available at 
https://www.sandvine.com/downloads/general/global-internet-phenomena/2014/2h-2014-global-
internet-phenomena-report.pdf (accessed 20 October 2015), p. 6. 
211 Sandvine, Global Internet Phenomena Report 2H 2013 (8 November 2013), available at 
https://www.sandvine.com/downloads/general/global-internet-phenomena/2013/2h-2013-global-
internet-phenomena-report.pdf (accessed 20 October 2015), p. 6. 
212 Sandvine, Global Internet Phenomena Report 2H 2014, p. 5. 
213 Labovitz, Craig, McPherson, Danny and Iekel-Johnson, Scott (2009), Presentation for 
the North American Network Operators' Group (NANOG) (October 19, 2009) 
on the ATLAS Internet Observatory 2009 Annual Report, p. 22, 24. 



 

 

38 

Internet traffic growing globally at 35-45 percent annually.” He continued, “So the 
decline in P2P ‘market share’ is likely as much that P2P is not keeping pace with overall 
Internet growth as a decline in P2P traffic volumes.”214  

Examining other ways of accessing infringing content, as discussed in Article V, in 2015, 
the IFPI estimated that the share of internet users accessing infringing content by using, 
for example, P2P file-sharing networks and cyberlockers, was 20 percent, down from 26 
percent in 2013.215 To illustrate further the changes in online piracy in Europe, 
approximately 27 % of European internet users used ‘unlicensed’ services (P2P and 
others) for music according to the IFPI Digital Music Report in 2012.216 In the US, the 
share of paid music was 35 % of music acquired, whereas 65 % remained unpaid 
according to figures from the RIAA in December 2011. P2P file sharing accounted for 15 
% and digital lockers for 4 % of the music acquired; however, offline practices, including 
hard drive trading and burning/ripping from others, resulted in 19 % and 27 % of music 
acquired, respectively.217 Therefore, given the extent of offline sharing in comparison to 
infringements online, those infringing practices give rise to challenges of their own that 
fall outside the scope of this thesis. 
 
BitTorrent and The Pirate Bay 
 
From the technology side, the BitTorrent protocol has been central to this evolution; 
BitTorrent is a file-sharing protocol that enables fast transfers of large files and is 
commonly associated with P2P file sharing. However, from a purely technology point of 
view, it is a neutral technology capable of use by non-infringing uses; for example, the 
streaming service Spotify has used it for data delivery.218 Nevertheless, the BitTorrent 
file-sharing protocol is also used for P2P file sharing.  
 
As discussed above, P2P services were sued in an attempt to curb infringements. Napster, 
for example, had a centralized structure that was used to take the service offline. 
Therefore, to mitigate their risks and become more resilient, P2P services evolved toward 
a more decentralized structure. This change avoided having a central point that can be 
targeted with legal action with the purpose to take servers offline and thus shut down the 
service, as exemplified by The Pirate Bay’s move to magnet links,219 discussed in more 
detail in Article I and below. 

The Pirate Bay, a peer-to-peer file-sharing service, became known for its bold statements 
against rights holders’ claims that The Pirate Bay is engaging in infringing activity and 
for its claims of being “the worlds [sic.] largest BitTorrent tracker”, as they once claimed 
to be.220 The Pirate Bay became the target of legal action in an attempt to shut down its 
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operations. In the resulting verdict,221 the Stockholm district court (Stockholm’s 
tingsrätt) held in 2009 that The Pirate Bay was indeed guilty of contributory copyright 
infringement. The verdict was later appealed by all of the defendants behind The Pirate 
Bay. The Svea court of appeals (Svea hovrätt) heard the case in autumn 2010222 and 
delivered its ruling on 26 November 2010.223 The Svea court of appeals found the 
defendants guilty of contributory copyright infringement but changed the district court’s 
ruling. The court reduced the prison sentences which then ranged from 4 to 10 months 
and increased the damages that the defendants were ordered to pay the rights holders 
from SEK 32 million to SEK 46 million.224 
 
Cyberlockers 
 
In addition to peer-to-peer file sharing services, other options have also been available 
for file sharing. For example, ‘cyberlockers’, file-hosting sites that enabled distribution 
of content stored in the service by sharing download links to those stored files. 
MarkMonitor performed a study in 2011 on online piracy, and ‘cyberlocker’ file-hosting 
sites like RapidShare.com and Megaupload.com, were viewed as having become a 
popular means of sharing copyrighted content, such as music.225 For example, 
RapidShare offers storage space and provides the user a download link to uploaded 
content. However, those sites could be used for backup purposes by its users. 
 
The Switzerland-based file-hosting site RapidShare has been targeted since 2007226 with 
lawsuits concerning responsibilities of file-hosting services in preventing copyright 
infringements. The case ATARI v. RapidShare227 in 2012 was about unauthorized copies 
of Atari’s game "Alone in the Dark", which had been shared on RapidShare. In the case 
GEMA v. RapidShare228 in 2013, GEMA, a German performance rights organization, 
targeted RapidShare in a legal action concerning sharing unauthorized copies of music 
files. The German Federal Court of Justice (Bundesgerichtshof, BGH) has ruled on two 
occasions on the responsibilities of providers of one-click file-hosting services.229 To 
summarize, file hosters are not under an obligation to “actively monitor”, as provided in 
SABAM v. Netlog,230 files uploaded by their users; however, under German law, file 
hosters are required to act upon receiving notification. Following a notification, they 
must remove infringing copyrighted material and take all “technically and economically 
reasonable precautions” to prevent future uploads of those files by using name filters. 
They also must scan their servers for already-stored files matching that infringing 
material. Furthermore, after GEMA v. RapidShare, they are required to monitor third-
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party link collections for infringing material stored on the file-hosting site.231 To comply, 
RapidShare stated that it has “developed a crawling technology that is constantly 
watching Internet forums, message boards and warez blogs for information about 
copyright infringement taking place on our system.”232 This approach offers an 
interesting comparison to the CJEU’s ruling in Sabam vs. Netlog233 concerning a service 
provider’s obligation, which required Netlog to install filtering and thus to actively 
monitor its users and prevent future IP infringements. 

The German supreme court has further tightened the duties and responsibilities of file-
hosting services to prevent copyright infringement. However, the German Federal Court 
of Justice did not appear to consider RapidShare a normal online storage service as in 
GEMA v. RapidShare; they opined instead that RapidShare was encouraging copyright 
infringements by protecting its users’ anonymity.234 Therefore, this case appears to share 
some characteristics with the Grokster case in the US, i.e., a site having a legal purpose 
and not inducing its users to piracy can protect it from legal liability, although it is 
actually used for illicit purposes.235 

As technology and mobile networks evolve and the use of mobile devices increases, the 
music industry’s piracy concerns appear to move toward smartphone-based music 
piracy.236 Research from NPD Group in 2014 suggests that file-sharing services, 
cyberlockers (file-storing and file-sharing services) and stream-ripping software are no 
longer the primary sources of free music downloads because they have been eclipsed by 
mobile applications as a means of acquiring free music.237 NPD industry analyst Russ 
Crupnick said, “In the beginning, we had feature phones with ringtones and very slow 
networks,” and “As the technology improves, it becomes a free for all for someone who 
wants free music files.”238 

Such mobile applications include for example Aurous, a free means to stream music and 
similar to Apple Music, Spotify, and Rdio but with no ads and apps that claim to use 
public APIs to collate tracks from third-party sources such as YouTube, Spotify, and 
SoundCloud.239 Nevertheless, the RIAA disagreed and filed a lawsuit, representing the 
labels UMG, Sony Music Entertainment, Warner Bros. Records, Atlantic and Capitol 
Records, alleging that Aurous “…blatantly infringes the Plaintiffs’ copyrights by enabling 
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Internet users to search for, stream, and download pirated copies of Plaintiffs’ sound 
recordings for immediate listening and later playback.”240 The RIAA also claims that: 

“Defendants have designed their service specifically to search for and retrieve these copies from a 
carefully chosen set of online sources notorious for offering pirated music, and Defendants are 
openly encouraging and assisting infringement of Plaintiffs’ sound recordings.”241  

Therefore, although claims that in Aurous, “All files are streamed from legitimate 
sources”,242 that claim might not hold if the service sources music from known pirate 
sites such as Pleer, MP3Skull, and MP3WithMe.243 For example, in the Pirate Bay case, 
the court ruled that The Pirate Bay was guilty of contributory copyright infringement.244 

However, due to the novelty of this phenomenon, more research should perhaps be 
conducted regarding mobile piracy before drawing conclusions about its effects. 
Nevertheless, mobile is also an area of growth for legitimate sources, and mobile music 
is gaining ground. For example, according to a recent study commissioned by the BPI 
and the Entertainment Retailers Association (ERA), 27 % of those respondents who pay 
for a music streaming service stated their desire to use it on a mobile device as a reason 
to pay for a premium subscription.245 Many music services, such as Pandora and Spotify, 
offer mobile applications for their users to stream music to their smartphones. According 
to Nielsen statistics on music apps from 2010, in the US market, 23% of iPhone users 
and 24% of Android users had Pandora installed.246 In 2013, Nielsen noted that for 
streaming songs, smartphones are the preferred device for listening to music.247 
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3.3.3 Music Industry Responses to File sharing 
 
User Level: Labels Taking Legal Action against Services and P2P Users 
 
Different anti-piracy measures have been pursued in attempts to reduce online copyright 
infringement,248 including legal action against file-sharing services,249 administrators of 
P2P networks,250 and individual file sharers.251 In addition to involving the actual targets, 
that is, P2P services, their administrators and end-users, intermediaries have been 
involved in this pursuit. For example, ISPs have been ordered to block access to certain 
websites.252 Advocating legislation to further involve intermediaries has been among the 
available options in addition to competing with unauthorized alternatives by creating 
attractive legitimate offerings.253 Thus, in addition to measures against P2P file-sharing 
services, rights holders began targeting users of P2P file-sharing services to deter others 
from using them. The Capitol Records, Inc. v. Thomas case254 set an example for this 
approach.  
 
However, targeting each individual infringer with legal action is both costly and time-
consuming and thus might not be an optimal solution to address IP infringements on a 
large scale. In addition, as discussed in Article V, legal action against file-sharing services 
involves costly and time-consuming litigation, and the results are not typically long 
lasting because new entrants emerge to take the place of the closed-down services and 
users switch to alternative services. Therefore, after the introduction of technological 
protection measures and anti-circumvention provisions in community law, the recording 
industry resorted to technological measures to regain control to eliminate P2P file 
sharing in the first place by employing TPM and DRM to protect content. 
 
Content Level: DRM and Ex-Ante Protection for Digital Content 
 
Technological measures and the associated anti-circumvention provisions were an 
attempt to regain control; according to the Commission’s explanatory memorandum, 
technological protection measures and anti-circumvention provisions were intended to 
support establishing a secure means of offering interactive on-demand services.255 As 
discussed in Article V, legitimate online music services initially employed strict 
restrictions on the usage of content acquired from those services, such as DRM, that used 
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TPM in the form of copy protection to limit end users’ ability to copy purchased tracks. 
Although initially used in connection with digital music distribution, such DRM failed to 
receive wide consumer acceptance, which is likely related to the consumer demand for 
private copying that was left unmet due to use of copy protection.256 This failure gives 
rise to the question, for what are DRM and TPM useful. Views concerning this vary 
considerably; on the one hand, as Cory Doctorow has noted, 
 

“Regarding flexible business models: while there is the theoretical possibility that DRM could 
enable a marketplace of infinite price discrimination, where someone who merely wants to listen 
to a track once pays less than someone who acquires the permanent right to listen to the same 
music, it should be noted that to date, DRM systems have been used exclusively to sell music with 
less flexibility than non-DRM equivalents at higher prices – in other words, DRM in the market is 
used exclusively to charge consumers more for less.”257 

On the other hand, whereas the rationale behind DRM and TPM is considered to be 
preventing infringements and decreasing online piracy, the focus was not intended to be 
solely on restrictions. In addition to preventing infringements and decreasing online 
piracy, the underlying idea of those technological measures was to offer tools for 
differentiation. The tools would thus provide alternative ways for acquiring digital 
content, such as digital downloads, streaming, purchases and rental, whereas the 
technological measures would allow secure distribution of content and ensure that the 
content was not used in ways not approved by the rights holder. These policies were then 
implemented using technical protective measures deployed in connection with digital 
rights management systems.258 From a technological perspective, DRM can generally be 
characterized as “secure packaging and delivery software designed to prevent purchasers 
and third parties from making unauthorized uses of digital works.”259 
 
According to the Commission’s explanatory memorandum concerning the proposal for 
the InfoSoc Directive, the anti-circumvention provisions and the protection granted 
should ensure establishing a secure means of offering interactive on-demand services,260 
which are explained as follows: 

 
Interactive “on-demand” services are characterized by the fact that a work or another subject 
matter stored in digital format is made permanently available to third parties interactively, i.e., in 
such a way that users may order from a database the music or films that they want; this is then 
relayed to their computer as digital signals over the Internet or other high speed networks for 
display or for downloading depending on the applicable license.261 

In economic terms, the interactive-on-demand transmission is a new form of exploitation of 
intellectual property. In legal terms, it is generally accepted that the distribution, which only 
applies to the distribution of physical media, does not cover the act of transmission.262  
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Therefore, as Jane Ginsburg stated, “in theory, access controls are designed to protect a 
business model based on price discrimination according to the intensity of use.”263 In 
practice, the situation appears to have become such that uses permitted by copyright are 
largely prohibited by contract. This prohibition is enforced by code, which is reminiscent 
of Lessig’s thesis, “code is law”.264 In addition to unmet consumer demand for private 
copying, the Sony ‘rootkit’ episode in 2005 did not improve consumer acceptance of 
DRM;  Sony was discovered using copy protection measures on its music CDs that caused 
security vulnerabilities in the Windows operating system, leaving it exposed to being 
exploited by malware.265 This initially restrictive approach might even have driven 
demand to unauthorized file-sharing services, a situation that remains unchanged, 
although access-based subscription services, such as streaming music services, have 
lately shown potential for addressing this situation, as discussed below. 
 
Moreover, as discussed in Article V, DRM systems are expensive to implement. If they 
dissuade consumers from buying digital content legally, then how should illegitimate use 
of digital content be prevented? It appears that emphasizing content protection has 
ultimately adversely affected end users by diminishing the possibility of enjoying 
exceptions to exclusive rights such as the possibility of private copying. Bechtold, among 
others, noted concerning digital rights management, “All these technologies are used to 
enforce certain policies.”266 Thus far, the implementation of DRM has indeed largely 
been conducted with the rights holders’ and vendors’ interests in mind. Piracy concerns 
have led to placing less weight on users’ interests, resulting in more usage restrictions on 
content. Combining this approach with pricing that roughly equals prices for content 
distributed in physical form but with fewer usage restrictions on content is unlikely to 
enhance consumer acceptance of technological protections. As Samuelson noted,  

“Competition among information providers may also affect the successful deployment of technical 
protection systems. If one information provider tightly locks up his content, a competing provider 
may see a business opportunity in supplying a less tightly restricted copy to customers who might 
otherwise buy from the first provider.”267  

The iTunes Store was introduced by Apple on 28 April 2003, and the Store initially 
employed Apple’s FairPlay DRM technology. However, in January 2009, the iTunes 
Store went DRM-free, and other major offerings have since followed suit.268 Reviewing 
the problems with DRM implementation, the fight over music DRM appears to show that 
100 % control is not feasible, a conclusion perhaps related to consumers’ unwillingness 
to accept DRM or other limitations. Consumers want flexibility, such as interoperability 
and the possibility of private copying.269 The possibility of private copying is needed for 
shifting content to other devices, and it appears that record companies initially failed to 
meet consumer expectations and respond in a dynamic way to changes in consumer 
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behavior concerning digital music. The lack of interoperability is exemplified by the 
views expressed in 2001 by an IFPI representative stating in a W3C DRM Workshop that 
 

“[t]he recording industry sees the use of DRM technology as a vital (if optional) part of the future 
commerce in music. Such technology must be flexible and strong enough to allow record labels to 
develop innovative business models that offer real value to consumers and yet prevent these 
business models from being subverted by the circumvention of the DRM technology. To date, 
record labels have established relationships with different DRMs, which do not offer a seamless 
experience as consumers attempt to use music from different sources.”270 

However, as discussed in Article I, with access-based offerings such as streaming 
services, technological protections appear not to be considered a problem because 
certain functional equivalents of ‘permitted uses’ are accommodated, including sharing 
URIs to use the same content on different devices. Therefore, whereas DRM in streaming 
services does not accommodate private copying for shifting content to other devices, this 
provision is not necessary because the same content can be accessed from different 
devices, such as computers and mobile devices. Thus, certain functional equivalents of 
‘permitted uses’ are accommodated. Although recognizing that 100 % control is not 
feasible with how DRM was initially implemented, it appears that DRM implementations 
failing to consider users’ interests might ultimately have not supported the growth of 
online music.271 Therefore, the introduction of legislative changes relating to 
technological protection measures and employing those technological protection 
measures might indeed have been a suboptimal solution for reducing piracy because the 
adopted measures have gone beyond what consumers are willing to accept.  
 
Furthermore, investigating those legislative changes and technological protection 
measures, de la Torre opined in 2006 that to facilitate a profitable market for the 
industry, there is no need to eradicate illegal downloading of music entirely.272 Instead, 
a certain level of illegal file sharing by committed pirates should be expected to remain, 
although this situation would not hinder the music industry from creating legitimate 
online services that are more attractive for consumers compared with illegitimate P2P 
file-sharing networks.273 This view has been supported by the UK OFCOM, which stated, 
“The relative attractiveness of legal alternatives” should be among those factors that are 
discussed with a view to address the issue of recorded music sales and how to support 
that through legislation.”274 As further discussed in the UK OFCOM’s review, addressing 
online piracy should not only concentrate on enforcement issues but also be instead a 
combination of different measures to support the growth of legal music, including 
enforcement measures, promoting awareness and improving the overall functioning of 
digital music markets.275  With a view to support the growth of legal music, these issues 
should not be considered separate; although distinct, they are intertwined, different 
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aspects to be considered in connection with creating a European digital single market.276 
The 2004 OECD Recommendation of the Council on Broadband Development already 
recognized the growing importance of digital content.277 In that policy guidance 
document, the OECD further stated, “governments have a role in developing ‘enabling 
factors’ for creation and use of digital content, … and acting as facilitators by enhancing 
capabilities and removing unnecessary regulatory barriers and other impediments across 
previously separate policy areas”, thus calling for action to enable the development of 
digital markets of digital content.278  
 
The iTunes Store went DRM-free in January 2009. Generally, it can be assumed that 
major online music stores have dropped DRM restrictions on digital music largely 
because of consumer demand for private copying.279 For instance, Nokia recognized the 
consumer demand for DRM-free music and in 2010 decided to leverage that to expand 
to emerging markets such as China by offering DRM-free downloads to avoid alienating 
consumers. In 2010, Nokia’s director of global music, Adam Mirabella, stated concerning 
entry into the Chinse market, “We looked at this marketplace with our label and 
publishing partners, and everybody agreed that the only way to captivate customers there 
is to offer something that is DRM-free”. Additionally, “We felt if we go anywhere else but 
DRM-free, the service isn’t going to get the traction it needs to.”280  Thomas Hesse, a 
Sony Music Entertainment executive, was reported saying,281 
 

“We think there is great potential to convert China's massive audience of music fans into 
consumers of legitimate digital music with compelling services that are easy-to-use and broadly 
available across a wide array of mobile devices.” 

With the aim of converting Chinese audiences to consumers of legitimate digital music, 
going ‘DRM-free’ implied that Nokia apparently believed that to curb online piracy, it 
was indeed necessary to satisfy consumer demand for DRM-free music, allowing people 
to experience music independently of specific platforms or devices. Protecting 
intellectual property rights is a challenging issue to address, particularly in emerging 
markets in which the legal and cultural framework might not support strong protection 
for intellectual property rights. Researching this matter from a different perspective, one 
might try to benefit from the characteristics of a market and turn the challenges from 
those characteristics into a competitive advantage.282 As further discussed in Article I, 
the characteristics of the recorded music market have changed because the dynamics of 
music distribution have been altered by rapid technological changes. Consumer 
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expectations, such as consumer demand for private copying,283 should be factored into 
different strategies for digital content and addressing piracy. For instance, de la Torre 
discussed in 2006 that among the key considerations for digital music distribution is 
attracting consumers by offering a larger selection of downloadable music when 
compared with their illegal counterparts and by enabling the compatibility of devices and 
content.284 
 
However, as one commentator stated, perhaps “[t]he biggest revolution wrought by the 
internet wasn't illegal downloading (it's diminishing rather than growing), it was the 
ability to buy tracks one at a time.”285 Definite answers to those challenges faced by the 
music industry are missing, and many aspects of the unauthorized file sharing 
phenomenon remain controversial. Consumers’ ability easily to produce perfect copies 
of digital music files has caused copyright to face a challenge in an increasingly digital 
world, for example, from the use of peer-to-peer file sharing. However, it appears that 
DRM implementation might have failed to support online music business growth,286 and 
that instead, DRM-free downloads might eventually decrease download piracy.287  
 
Network Level: Intermediary Liability 
 
(a) Blocking orders 
 
Targeting individual file shares on a large scale requires a costly lawsuit campaign, and 
attempts to close down P2P file-sharing services have resulted in a game of whack-a-
mole in which new entrants appear to fill the space after each file-sharing service is shut 
down. As discussed in Article I, file-sharing services have leveraged technology to 
become decentralized to mitigate the risk of shut-down by not having a central point that 
could take the whole file-sharing service down, as suggested by The Pirate Bay’s move to 
magnet links.288 The benefit from that technology is that magnet links do not require a 
tracker server; thus, there is no central operator to be targeted to shut down the 
network.289 The Pirate Bay proved very resilient when its closure was attempted.  
 
Another means of attempting to control file sharing has been to attempt to block end-
users’ access to websites or other resources in which infringing content is shared, i.e., 
obtaining blocking orders or injunctions against internet service providers to block their 
end users’ access to infringing content online, for example to certain websites. However, 
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when service providers or online platforms act as neutral intermediaries, as discussed in 
Article II, their actions are typically covered by safe harbor provisions under Articles 12-
15 of the eCommerce Directive; in the US, DMCA Section 512 provides a similar safe 
harbor to intermediaries. When intermediaries, such as internet service providers merely 
facilitate the actions of others, such as those exempted under Article 5 of the InfoSoc, 
they are exempted from liability. 

As discussed in Article II, the challenge is how to create an efficient system without 
trumping the principle of proportionality to enforce IPRs online. In the CJEU’s 
preliminary rulings in Scarlet v. SABAM and SABAM v. Netlog, the CJEU held that 
filtering, i.e., a general obligation to monitor, is incompatible with fundamental rights. 
In addition, in Case C-314/12 (UPC Telekabel Wien), a follow up to the rulings in Scarlet 
v. SABAM and SABAM v. Netlog, the CJEU’s judgement provided further clarification on 
blocking orders. The CJEU confirmed that specific measures, meaning targeting a clearly 
indicated website, such as injunctions are permissible, as long as the measures taken do 
not (Para 66) “unnecessarily deprive internet users of the possibility of lawfully accessing 
the information available”.  
 
(b) Online platforms and “notice and takedown” systems 
 
Concerning the role of intermediaries, in addition to blocking orders, ‘user-generated 
content’ (UGC) has also been debated and UGC platforms have gained significance. 
YouTube, for example, has facilitated sharing UGC and has therefore been closely 
involved in that discussion, generally relating to the extent that there is copyrighted 
content posted on its website.290 This discussion relates to what role internet 
intermediaries such as social media service providers should have in the enforcement of 
intellectual property rights. The RIAA’s Cary Sherman said in a Forbes editorial that the 
“notice and takedown” system under the DMCA is no longer suited to combat music 
piracy: 

Copyright law provides a “notice and takedown” system theoretically intended to deal with such 
theft. In exchange for a legal “safe harbor” from liability, online service providers must deal with 
instances of theft occurring on their site or network when notified. Unfortunately, while the system 
worked when isolated incidents of infringement occurred on largely static web pages—as was the 
case when the law was passed in 1998—it is largely useless in the current world where illegal links 
that are taken down reappear instantaneously. The result is a never-ending game that is both costly 
and increasingly pointless.291 

Furthermore, the discussion around the “notice and takedown” system relates to the role 
of online platforms, such as YouTube, and, more broadly, revenues from the use of 
copyrighted content, such as music, on those platforms. In the 2015 Digital Music 
Report, the IFPI demands that policy makers internationally “[make] clear that any 
liability exemptions can only apply to genuinely neutral and passive online service 
providers, and not to services. YouTube is named as an example of a service that should 
not qualify for safe harbor protection.292 The IFPI claims that online platforms such as 
YouTube are using the DMCA safe harbor provisions to escape paying appropriate music 
licensing fees, “taking advantage of exemptions from copyright laws that simply should 
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not apply to them”.293 As further discussed in Article V, these claims appear to relate to 
the so-called ‘value gap’,294 referring to the proposition that there is copyrighted music 
posted on YouTube, although the service relies on the safe harbor protections available 
for providers of UGC platforms. And this discussion around the ‘value gap’ continued in 
the IFPI Global Music Report 2016.295 
 
The US Copyright Office aims to evaluate with their “Section 512 Study” the impact and 
effectiveness of the safe harbor provisions under the DMCA.296 In their comments filed 
to the Copyright Office relating to the study countered the ‘value gap’ claims, Google and 
YouTube have denied the allegations that YouTube uses DMCA safe harbor provisions to 
escape paying appropriate music licensing fees.297 According to Google, in addition to 
the DMCA notice-and-takedown process, by using the “Content ID” system on YouTube, 
record labels have the ability to “remove any or all user-uploads of their works from the 
platform on an automated and ongoing basis”, suggesting that Google views Content ID 
allows rights holders to control use of their content on YouTube, including to prevent 
uploading their works.298 Although designed as a video platform, YouTube has also 
become a popular source for music. According to reported Nielsen data, in the first half 
of 2015, YouTube (including VEVO) delivered 76.6 billion music video streams, whereas 
the combined total of on-demand streaming music services (including Spotify, TIDAL, 
Apple Music, Rhapsody, Rdio, Xbox Music, Cricket (Muve), and Google Play) was 58.6 
billion streams, illustrating the scale of YouTube as a source for music.299  
 
It appears that for example the launch of YouTube Red, a subscription service, by 
introducing a paid-for version of the service that also eliminates ads, might be designed 
to address these ‘value gap’ claims. However, the practical effect remains to be seen.  
Furthermore, TuneCore, a digital music distribution company, recently claimed that in 
2015, there was a 370% year over year increase in royalties from the YouTube platform 
to artists enrolled in TuneCore’s YouTube Sound Recording Collection Service.300 
Although per-stream royalties may be low, it could be that YouTube’s growth (the service 
now has over a billion users301) helps to drive the volume of overall streams for individual 
videos up, resulting in an increase in royalties. However, the future of free services 
remains to be seen. For example, Erik Huggers, chief executive of the video hosting 
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service VEVO, stated, “…having just an ad-supported model is not sustainable in the long 
run, but we do think that an ad-supported plus a pay model makes a ton of sense”; thus, 
ad-supported services may need to move toward the paid-for subscription model.302 

The role of internet intermediaries was further discussed in Article II, and the CJEU has 
confirmed for instance in the Scarlet v. SABAM and SABAM v. Netlog cases that 
intellectual property rights are not inviolable; the protection is not absolute, and the 
protection of intellectual property must always be weighed against other relevant 
interests. The CJEU has held that the protection of intellectual property must be 
balanced with the rights of affected stakeholders, for example with the freedom of 
expression and privacy of users of online services, the intellectual property rights of 
creators, and an ISP’s freedom to conduct a business. Furthermore, examining the role 
of internet intermediaries, from the European perspective, the ‘safe harbor’ provisions 
under Art 12-15 of the eCommerce Directive were designed to shield legitimate online 
services from infringements by their users, for example relating to infringements 
concerning UGC.  

Relating to the legal status of UGC in the US, for example, the United States Court of 
Appeals for the Ninth Circuit ruled on 14 September 2015 in Lenz v. Universal, often 
called the “dancing baby” case.303 The case concerned a 29-second video clip posted to 
YouTube in 2007 by a mother of her children dancing to the song “Let’s Go Crazy” by 
Prince, after which Universal Music Group sent YouTube a takedown notice (under the 
1998 Digital Millennium Copyright Act, DMCA) asserting copyright infringement of 
Prince’s song. The mother, Stephanie Lenz (represented by the EFF), sued Universal 
Music Group and claimed that they were targeting lawful fair use of the song in the video. 
At issue in the “dancing baby” case was that takedown requests under DMCA section 
512(c) must consider fair use.  

Today, automated takedowns using computer algorithms to filter content and match, 
e.g., online videos to a rights holder’s material instead of using human review for 
individual videos is how potentially infringing material is removed from the internet. 
However, in Lenz v. Universal, the Ninth Circuit Court of Appeals held in fall 2015 that 
copyright holders “must consider the existence of fair use before sending a takedown 
notification.”304 They noted “…that the implementation of computer algorithms appears 
to be a valid and good faith middle ground for processing a plethora of content while still 
meeting the DMCA’s requirements to somehow consider fair use”, but copyright holders 
could then use people “…to review the minimal remaining content a computer program 
does not cull.”305 Following its ruling in fall 2015, the Ninth Circuit Court of Appeals 
issued an amended opinion in spring 2016.306 Rights holders must consider whether fair 
use applies before issuing a takedown notice; however, in its amended opinion, the court 
did not confirm its earlier view from fall 2015 that computer algorithms appear to meet 
the DMCA’s requirements for fair use consideration.307  
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The above could imply that the Ninth Circuit intended to reiterate its earlier view, that 
is, that although computer algorithms might be used to aid a fair use analysis, they should 
not be considered a substitute for a consideration of fair use. According to a recent study, 
safe harbors under DMCA Section 512 remain fundamental to the online ecosystem. 
However, the study also suggested that whether notice and takedown “works” depends 
upon how the notice and takedown system is used because automated systems leave little 
room for human discretion, although the quality of both human and bot-based takedown 
notices appeared questionable.308 

Concerning considering the existence of fair use, there has been discussion on how to 
make such determination, for example on the differences between human decision-
making and algorithms. As part of the discussions around DRM systems, there has been 
debate on how to implement DRM so that it can accommodate exceptions to exclusive 
rights – or fair use. For example, Burk and Cohen skeptically stated, “In reality, an 
algorithm-based approach to fair use is unlikely to accommodate even the shadow of fair 
use as formulated in current copyright law.”309 In practice, content management tools on 
online platforms allow rights holders to control use of the material online, specifically, to 
remove content or monetize it. For example, YouTube’s Content ID enables rights 
holders to control how their content is used on YouTube. Rights holders may, e.g., 
“Identify user-uploaded videos comprised entirely OR partially of their content” and 
“[c]hoose, in advance, what they want to happen when those videos are found. Make 
money from them. Get stats on them. Or block them from YouTube altogether.”310 

In addition to the discussion over UGC and liability exemptions, overall, the contribution 
of fair use and exceptions to copyright protection have been claimed to stimulate 
economic growth. The CCIA (the Computer & Communications Industry Association) 
has commissioned studies concerning the ‘copyright exceptions industries’ both in 
Europe311 and the US312, in which they conclude that industries relying on copyright 
‘exceptions’ or ‘fair use’ contribute to the EU and US economies. However, Barker, for 
example, has presented a critique of “copyright exceptions” or “fair use” studies 
concerning measuring the economic effects of the “copyright exceptions industries’” 
economic contributions, for example in their cost-benefit analyses of broadening 
copyright exceptions.313 Therefore, the overall economic effect of fair use and exceptions 
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to copyright protection appears inconclusive. The effect should therefore be further 
studied to provide data for a quantitative approach based in economics to deciding 
whether, for example, policy changes should be pursued concerning this matter. 
 
Supporting Legislation to Involve Intermediaries 
 
In addition to resorting to existing remedies and anti-piracy measures, rights holders 
have pushed for further anti-piracy legislation. ACTA,314 the Anti-Counterfeiting Trade 
Agreement, was negotiated in 2007 outside international organizations, such as WIPO, 
at the initiative of the United States, the European Union, Japan, Switzerland and Mexico 
to establish common standards among those states “for the enforcement of intellectual 
property rights that address today’s challenges”, such as intellectual property 
infringements online.315 The supporters of ACTA stated, “Counterfeiting and piracy, 
including on the internet, are creating a global black market threatening the economic 
basis of real jobs in the creative industries,”316 whereas its opponents claimed that “ACTA 
imposes extraordinary constraints on fundamental values such as freedom of expression 
and the right to privacy”.317 On 11 May 2012, the Commission referred ACTA to the 
European Court of Justice to determine whether the ACTA is “compatible with the 
Treaties and in particular with the Charter of Fundamental Rights of the European 
Union”.318 On 4 July 2012, the European Parliament voted to reject ACTA.319 
 
Comparing the above to developments in the US and, for example, the proposals to 
impose obligations on Internet intermediaries to block access to websites that facilitate 
infringing activities, SOPA320 and PIPA321 (which is similar to the Combating Online 
Infringement and Counterfeits Act (COICA)322 proposal that did not pass in 2010), the 
push for further anti-piracy legislation is visible. However, these measures have faced 
strong opposition. Peter K. Yu, for example, considered that the proposals have given 
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rise to “grave concerns about the steadily increasing levels of enforcement of intellectual 
property rights”.323 After opposition, both bills were placed on hold.324 
 
During the preparation of the ‘Telecoms Package’,325 a reform to revise the regulatory 
framework governing the European telecoms sector, a ‘three strikes’ regime was also on 
the table as an attempt to amend telecoms legislation to enable copyright enforcement. 
During the first reading in the European Parliament, copyright issues included in the 
Telecoms Package caused concerns concerning privacy, network neutrality and the 
planned implementation of a ‘graduated response’ mechanism in European Union 
legislation.326 The planned three strikes regime at the European level was finally 
abandoned. The European Parliament emphasized the obligations under the European 
Convention of Human Rights, particularly the ‘due process’ aspects. The European 
Parliament noted “applying the principle that no restriction may be imposed on the 
fundamental rights and freedoms of end-users without a prior ruling of the judicial 
authorities, notably in accordance with Article 11 of the Charter of Fundamental Rights 
of the European Union on freedom of expression and information, except when public 
security is threatened, in which case the ruling may be subsequent”.327 The resulting 
Article 1.3(a) of Directive 2009/140/EC, ‘Freedom Provision’,328 was a compromise. The 
Telecoms Package was approved in November 2009, including the Regulation 
establishing BEREC (Body of European Regulators of Electronic Communications),329 
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the ‘Universal Service’ Directive,330 and the ‘Better Regulation’ Directive.331 Concerning 
the ‘three strikes’ regime, Rebecca Giblin has argued, “There is no evidence 
demonstrating a causal connection between graduated response and reduced 
infringement”.332 
 
Due to concerns about the effect on fundamental rights, a balanced approach is needed 
in improving the protection of IPRs online. This approach has already been reflected in 
the CJEU’s rulings, and enforcement of IPRs online should be conducted without 
trumping the principle of proportionality, which has been recognized in the CJEU’s 
preliminary rulings in Scarlet v. SABAM and SABAM v. Netlog. Furthermore, as noted 
by Hugenholtz et al. in 2006, it should be considered that increasing levels of 
enforcement of intellectual property rights might have a detrimental effect and that 
“approximation at the highest level of protection found in the EU has had a detrimental 
effect on the internal market”.333 
 
3.3.4 Legal Digital Music Offerings Competing with Unauthorized Alternatives 
 
Initially, legitimate offerings largely replicated the traditional distribution model; 
albums were sold in online stores, as exemplified by for example Pressplay and 
MusicNet, discussed below. Traditionally, music was a ‘product’, delivered to consumers 
embedded on a physical medium such as a CD; thus, the shift to digital delivery of music 
may have appeared too risky for existing businesses.334 Essentially, following the file-
sharing ‘frenzy’ started by Napster, the worry in the music industry appeared to be that 
Napster lowered the price of music for consumers from the price paid for a CD album to 
free downloads. 
 
After the Napster episode, as discussed in Article V, in 2002, the music industry began 
its transition to digital music, which was marked by the introduction of new offerings as 
Sony and Universal together launched Pressplay, and AOL, Time Warner, Bertelsmann, 
EMI and Real Networks together launched MusicNet. Pressplay and MusicNet both were 
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subscription-based services and combined downloads and streaming. Those services 
were intended to provide legal alternatives for acquiring digital music, but this goal was 
not achieved. The features in both services, Pressplay and MusicNet, made it rather 
inconvenient to consumers to acquire music. Each service used a different proprietary 
file format. In addition to compatibility issues, the services’ music selections were 
initially tied to only certain record labels’ catalogs. Thus, users would typically need to 
purchase music from several different sources because the rights to music from different 
artists were held by different record labels, and those rights were not licensed to allow 
‘multi-repertoire’ distribution including music from all record labels through any single 
online service. Therefore, concerning Pressplay and MusicNet, the outcome was that 
“[n]either service's paltry music selections could compete against the virtual feast 
available through illicit means”, and both Pressplay and MusicNet were included in 
PCWorld’s “The 25 Worst Tech Products of All Time” list in 2006.335 
 
The iTunes music store was launched by Apple on April 28, 2003. Before that, in January 
2001, Apple had already launched its iTunes music player, and in October 2001, the 
company continued with the launch of the iPod, Apple’s portable music player. What 
made the iTunes music store and iPod so popular was most likely the fact that Apple 
introduced to consumers an easy and legal way to buy and use digital music; one factor 
surely is that Apple managed to secure licenses to allow ‘multi-repertoire’ distribution 
including music from all major record labels. These licenses made it possible for users to 
obtain music by different artists represented by different record labels from one single 
place. This added convenience was a clear improvement over Pressplay and MusicNet. 
For example, when companies initially began making their catalogs available online, the 
music selections of digital music services were tied to only certain record labels’ catalogs. 
Thus, users would typically need to purchase music from several different sources 
depending upon which record label owned the rights to music by certain artists. Different 
proprietary file formats and other such issues could make acquiring legal music rather 
inconvenient when compared with using P2P file sharing services and being able to 
obtain music from one single place without any usage restrictions.  

As discussed above, in the earlier days of digital music distribution, music stores typically 
employed DRM. The iTunes music store initially also employed Apple’s FairPlay DRM. 
The DRM system was closed, which meant that although Apple allowed playing, for 
example, mp3 files on iTunes and iPods in addition to its own AAC codec audio files, 
compatibility with other software or hardware was missing for content acquired from the 
iTunes Music Store. Thus, music bought from the iTunes Music Store could only be 
played on devices compatible with the DRM system. Moreover, because the DRM system 
was closed, no players other than those provided by Apple could be used to play the tracks 
bought from the iTunes Music Store. Later, Apple’s CEO Steve Jobs urged all major labels 
to drop DRM in his open letter in February 2007.336 The policy provided added 
convenience for users, although some claimed that this change was due to the pressure 
that Apple faced from European regulators to open its FairPlay technology to third 
parties.337 As noted above, the iTunes Music Store finally went DRM-free in January 

                                                        
335 Tynan, Dan, The 25 Worst Tech Products of All Time (PCWorld, 26 May 2006), available at 
http://www.pcworld.com/article/125772/the_25_worst_tech_products_of_all_time.html (accessed 10 
September 2012). 
336 Jobs, Steve, Thoughts on Music, Apple (Published 06 February 2007), 
http://www.apple.com/hotnews/thoughtsonmusic/ (accessed 24 April 2007). 
337 Reuters, Apple seen having upper hand in music negotiations (Reuters, 20 April 2007), 
http://investing.reuters.co.uk/news/articleinvesting.aspx?type=allBreakingNews&storyID=2007-04-
20T135344Z_01_N18321657_RTRIDST_0_APPLE-



 

 

56 

2009. The year 2009 generally marked a shift in attitudes toward DRM within the 
industry, and other major offerings have since followed suit.338 
 
3.3.5 From Ownership to Access: On-Demand Streaming 
 
In 2007, it was claimed that although the music industry had introduced new 
subscription-based music services, consumers at large had shown little interest in those 
alternatives. As a commentator noted at that time, “There's no mainstream demand for 
music subscriptions. The music business isn't built on long-term rentals; it is built on 
one hit after another.”339 Subscription-based music services such as Spotify, typically 
provide a vast music catalog and allow users to listen to all the music they desire. 
Although there have been doubts concerning whether mainstream demand exists for 
music subscriptions, they have become notable competitors for download services 
offering music to be bought as permanent downloads. Nevertheless, the figures from 
IFPI suggest that there indeed may be mainstream demand for music subscriptions 
because global recorded music revenues from streaming (ad-supported / subscription) 
have increased from 2 % in 2008 to 11 % in 2013.340  As noted above, according to IFPI 
figures from 2015, streaming has already overtaken revenues from downloads in 37 
markets, and subscription revenues now account for 23 percent of the total digital 
market.341  
 
Compared with challenges concerning the use of technological protections with 
permanent downloads, as discussed, most major online music stores (for downloads) do 
not employ DRM.342 Conversely, end users appear not to consider technological 
protections on access-based offerings, such as streaming services, a problem in the same 
way as with permanent downloads. This difference might exist because users do not 
appear to consider streaming DRM as restrictive as DRM used in connection with 
permanent downloads. This attitude in turn might exist because certain functional 
equivalents of ‘permitted uses’ are accommodated, such as the ability to experience the 
same content on several devices without the need to actually copy that content across 
several devices. This provision could result, for example, from streaming services 
satisfying the need for certain functional equivalents of such uses—for example, the 
possibility of private copying. DRM remains in use for streaming music; in streaming 
services such as Spotify, DRM is typically used. However, access-based offerings, such as 
Spotify, ‘mimic’ private copying by offering ‘functional equivalents’ for private copying. 
Spotify also uses a copy-controlled system whereby music can only be used within its 
application.343 
 
Although the possibility of private copying is needed, for example, for shifting content to 
other devices, with access-based offerings, sharing ‘playlists’ (effectively URIs pointing 
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to the same content) to use the same content on different devices could be considered a 
functional equivalent of copying for platform shifting. On this topic, in 2009, the IFPI’s 
Richard Gooch (Director of Technology) stated that DRM is here to stay and that it will 
to be applied to products such as films, games and software. According to Gooch, the 
only question would be to what extent will DRM be used in connection with music, 
stating that “[t]his has to be played out in the market dynamic, as companies are 
undertaking experiments to find out what works in different areas.”344  The access model 
might have provided a practical solution to some of the difficulties encountered with 
downloads with DRM restrictions because certain functional equivalents of ‘permitted 
uses’ are accommodated. These equivalents include sharing URIs to use the same 
content on different devices, thus providing a functional equivalent for private copying 
to allow a user to synchronize a music library across several devices, effectively removing 
the need to copy content for synchronizing between different devices. Although 
unauthorized copying, digital ‘stream ripping’, has also caused concerns in connection 
with access-based models as discussed in Article I, with access-based offerings such as 
streaming services, technological protections appear not to be considered a problem to 
the same extent as with digital downloads.  
 
Adding to the distinction between streaming and permanent copies, as discussed in 
Article I, people perceive streaming and permanent copies differently. For this purpose, 
there is a need to make a distinction between ‘renting’ and ‘selling’ recorded music.345  
This distinction allows different strategies for digital content distribution depending 
upon the “subjective durability of music for consumers”; thus, ‘durability’ of music is a 
measure based on the number of times that an individual user might want to consume, 
for example, a certain song.346 If that music is not very durable for a consumer, then that 
music should be rented to that user; conversely, when music is durable, it should be sold 
to those users instead of being rented.347  
 
According to consumer research commissioned by IFPI, there might indeed be distinct 
consumer groups using only either download or streaming services and a third consumer 
group using both download and streaming services.348 According to the research, 
ownership is important to those consumers using download stores (40% “prefer 
download then stream), whereas a 37% share of streaming service users state as their 
motivation to opt for streaming that they prefer to “listen to music without having to 
purchase each song.”349  
 
Therefore, the idea of “subjective durability of music for consumers” appears to 
correspond to consumer practices in consuming music. Furthermore, according to an 
analysis by MIDiA Research, a 58% share of streaming subscribers compared with 30% 
of overall music consumers play an individual track or album only a few times. The cause 
for this behavior is that 60% of streaming subscribers desire to discover new music, a 
goal of only a 27% share among overall music consumers. This difference implies that, to 
a majority of streaming subscribers, music is not very durable. This implication supports 
the model that whereas a user might consume a certain piece of music only a few times, 
when music is not very durable for consumers, they indeed acquire content by renting 
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through access-based delivery models such as streaming.350 Conversely, a recent UK 
survey indicated that 69 percent of its respondents either agreed or strongly agreed with 
the following statement: “I stream to discover music and see what’s popular, but when I 
come across something I love, I like to buy it (on CD, vinyl or download)”.351 This 
response suggests that music might be sold to consumers for whom it is durable. 
 
As further discussed in Article I, the idea of “subjective durability of music for 
consumers” could in practice be understood to translate to offering permanent 
downloads to consumers to whom music is durable and alternatively, offering streaming 
when it is not very durable. This differentiation might also gain support from the 
proposed need to employ a multi-channel approach, meaning that content should be 
delivered to the right consumers over the right platform.352 Based on changes in the 
dynamics of music distribution, music is becoming a ‘service’ as new access-based 
delivery models take hold. As noted above, according to IFPI, streaming has already 
overtaken revenues from downloads in 37 markets, and subscription revenues now 
account for 23 percent of the total digital market.353 In addition, other figures from IFPI 
indicate a rising trend in subscription streaming; it has increased approximately six-fold 
since 2009.354 This shift from a product-centric to a service-centric model also requires 
that customer attitudes toward issues, such as ownership, change,355 and it requires 
understanding those changes. Based on the above IFPI figures, one might assume that 
such a change is indeed in progress, as suggested by a 2012 PricewaterhouseCoopers 
study356 corresponding to views stated by EMI’s Jim Brady (executive vice president of 
strategy and insight) in 2011. He said that there is a new generation of digital music fans 
who “…do not have a very strong ownership habit. What matters to them is instant 
gratification. What matters to them is being able to access that song straight away, 
wherever they are”.357  
 
When talking about music’s transformation from a product into a service, an analogy to 
the concept of ‘servitization’, as discussed in Article I, might also be appropriate. 
Servitization is a concept introduced in the management and economics literature by 
Vandermerve and Rada in the 1980s; they argued that to gain a competitive advantage, 
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manufacturing companies should servitize.358 This suggestion was based on the claim 
that companies in developed economies traditionally concentrated on manufacturing 
and that they should instead move up the value chain. That is, to gain a competitive 
advantage, companies must think beyond their traditional role in manufacturing and add 
value to their current offerings by focusing on the service component and diminishing 
the role of the product component.359 As discussed above, music was traditionally a 
‘product’ delivered to consumers, embedded on a physical medium such as a CD, but is 
now increasingly becoming a service through the adoption of subscription-based models. 
 
In access-based delivery models, the service component is prevalent and can be 
augmented by adding value to the basic offering (access to music), e.g., in the form of 
playlists. Playlists have become important; today, the music selection in established 
music services comprises millions of songs. Thus, the next competition may shift from 
access to curation, in effect, personalized playlists to help users find new music.360 For 
example, the services use human curation and automated recommendation algorithms 
employing deep-learning systems to provide recommendations.361 Therefore, as noted 
above, it appears that consumers indeed acquire content by renting through access-
based delivery models such as streaming.362 Moreover, the means of discovery of new 
music appear to be undergoing a change; although radio remains an important channel 
and has kept its number-one place as the channel for discovering new music,363 the 
increasing use of services, such as YouTube and Spotify, might change how people 
discover music.364 In addition to discovery, streaming services, such as Spotify, can also 
offer undiscovered musicians new opportunities. For instance, in April 2013, the other 
co-founder of Napster, Sean Parker (who is a board member of Spotify and also runs a 
popular playlist on Spotify, ‘Hipster International’), added the song “Royals” by the New 
Zealand pop musician Lorde to Hipster International. Shortly thereafter, the song went 
viral, helping the then-unknown musician to become an internationally known artist.365  
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3.3.6 The Way Forward? 
 
Since the Napster case, the music industry and technology companies have had an 
uneasy relationship. In addition to piracy concerns, those difficulties are currently 
illustrated by Taylor Swift’s decision to pull her music from the Swedish streaming 
service Spotify in 2014; she explained her reasons in a Wall Street Journal op-ed: 
 

“In my opinion, the value of an album is, and will continue to be, based on the amount of heart 
and soul an artist has bled into a body of work, and the financial value that artists (and their labels) 
place on their music when it goes out into the marketplace. Piracy, file sharing and streaming have 
shrunk the numbers of paid album sales drastically, and every artist has handled this blow 
differently.”366 

However, downloads and subscription streaming should also be considered separate 
‘products’, although Billboard included streaming in its Billboard 200 albums chart in 
2014, thus moving from purely sales-based ranking to reflect changes in music 
consumption and thus measuring multi-metric consumption in which 1,500 streams 
equal one ‘sale’.367 Streams accumulate revenue in the long term – based on the 
consumption, as opposed to, e.g., a sale of an individual digital track – which can after 
the purchase be played again and again without an additional fee. What, then, are the 
consequences of music becoming a ‘service’ as the result of access-based delivery models, 
and do Spotify and similar services boost or harm music sales? 
 
In 2015, Adele made a similar decision and withheld her new album, “25”, from 
streaming services, apparently to receive higher royalty rates paid for album sales than 
she would gain from streaming. For instance, in the US, the album sold 900,000 copies 
through the iTunes Store alone on its release date.368 Therefore, the approach appears to 
have worked. This move also provided an interesting possibility to see how not being 
available in streaming services would affect unauthorized distribution. In fact, the album 
was absent from The Pirate Bay’s Top 100 chart, although “25” appeared in fourth place 
on KickAss Torrents, thus begging the question, “What, exactly, has Adele lost by not 
putting her music on streaming services in week one?”369 
 
Further examining music’s transformation from a product into a service and extending 
the discussion in Article I, adequately compensating (including the issue of private 
copying) rights holders thus relates to online music services offering content to be 
purchased to ‘own’. However, services offering content to be ‘rented’ have resolved 
consumer demand for available uses in another manner because music consumption is 
shifting from ‘copy-based’ toward ‘subscription-based’ models that do not rely on 
reproducing copies on consumer-owned media but rather on playlists available for use 
on several devices. This transition relates to the idea of different strategies in digital 
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content, as discussed above, that depend upon the “subjective durability of music for 
consumers”; that is, there is a need to make a distinction between ‘renting’ and ‘selling’ 
music.370 For example, the IFPI suggests an ongoing format shift from downloads to 
streaming; subscription streaming has increased approximately six-fold since 2009.371 
 
Offering content through access-based streaming music services can simultaneously 
cannibalize (download) sales of the same content. However, from the perspective that 
streaming music services reduce piracy, a recent study on the effect of Spotify on music 
piracy, commissioned by the European Commission, indicates, “137 streams displace one 
track sale, while an additional 47 streams displace one unpaid download”.372 Therefore, 
in this case, it might indeed have been a rational decision to restrict the album’s 
availability to the ‘sales’ model only. However, examining the overall situation and noting 
that both download sales are declining and access-based streaming services are gaining 
ground, it might have been an opportunity to promote streaming services further. One 
approach would be to make the album available only to paying ‘premium users’ rather 
than to users of ad-backed versions of streaming services to incentivize the latter to 
upgrade to paid-for service versions to support long-term growth. Nevertheless, at least 
in this case, the ‘sales-only’ model and unavailability on streaming services do not appear 
to have resulted in massive demand for unauthorized alternatives through file-sharing 
services, at least in comparison to the demand for legal alternatives through music stores 
such as iTunes.  
 
In connection with releasing its Digital Music Report 2015, IFPI noted, "There is 
substantial untapped potential for growth within the paid-for category"373 in the 
streaming sector because the share of consumers (35% in 13 markets) having used 
streaming services exceeded the share of those consumers who used paid-for music 
subscription services (16% in those markets).374 Why do people opt not to use paid-for 
music streaming? According to Nielsen, there are three primary reasons for not 
subscribing to paid-for music subscription services: (1) they are too expensive (46% of 
respondents); (2) streamed music is available for free (42% of respondents); and (3) 
people might not use the streaming service enough to justify the cost (38% of 
respondents).375 The second reason in particular appears interesting; it apparently refers 
to the ability to stream music on YouTube, for example. Although designed as a video 
platform, YouTube has also become a popular source for music. According to reported 
Nielsen data, in the first half of 2015, YouTube (including VEVO) delivered 76.6 billion 
music video streams, whereas the combined total of on-demand streaming music 
services (including Spotify, TIDAL, Apple Music, Rhapsody, Rdio, Xbox Music, Cricket 
(Muve), and Google Play) was 58.6 billion streams, illustrating the scale of YouTube as a 
                                                        
370 See Rayna, Thierry and Striukova, Ludmila, Privacy or Piracy, Why Choose? Two Solutions to the 
Issue of Digital Rights Management and Protection of Personal Information (2008). 
371 IFPI, Digital Music Report 2015, p. 15. 
372 Aguiar, Luis and Waldfogel, Joel, Streaming Reaches Flood Stage: Does Spotify Stimulate or Depress 
Music Sales? Institute for Prospective Technological Studies, Digital Economy Working Paper 2015/05, 
available at https://ec.europa.eu/jrc/sites/default/files/JRC96951.pdf (accessed 28 October 2015), p. 4. 
373 IFPI, IFPI publishes Digital Music Report 2015 (14th April 2015), available at 
http://www.ifpi.org/news/Global-digital-music-revenues-match-physical-format-sales-for-first-time  
(accessed 18 April 2015). 
374 IFPI, Digital Music Report 2015, p. 19. 
375 Nielsen, Music 360 - 2015 Highlights (14 September 2015), available at  
http://www.nielsen.com/us/en/insights/reports/2015/music-360-2015-highlights.html (accessed 29 
November 2015). See Ingham, Tim, Why aren’t people paying for music streaming subscriptions? (Music 
Business Worldwide, 16 September 2015) http://www.musicbusinessworldwide.com/why-arent-people-
paying-for-music-streaming-subscriptions/ (accessed 29 November 2015). 



 

 

62 

source for music.376 As discussed above, the significance of YouTube as a source for music 
relates to IFPI claims that YouTube uses the DMCA safe harbor to escape paying 
appropriate music licensing fees.377 However, according to recent figures for Spotify, the 
streaming service might have succeeded in improving its conversion rate. Measuring the 
proportion of those users that upgrade from the free version to paying subscribers, from 
2012 through 2015, the conversion rate to paid-for versions has remained at 
approximately 25%. It is now estimated that Spotify has converted 28.3% of its users into 
paying subscribers;378 the service appears to have tapped the potential for growth within 
the paid-for category. Further examining this issue, in 2015, the UK’s Music Managers 
Forum commissioned a report, ‘Dissecting The Digital Dollar’, on how streaming music 
services are licensed and how the revenues are distributed among various 
stakeholders.379 
 
In discussing the value of content in connection with the different models for music 
delivery, the ‘sales’ or ‘rental’ division (depending upon the “subjective durability of 
music for consumers”) is a central issue. However, in addition to that discussion and 
regardless of different models for music delivery, the value of content is the central 
question with respect to digital music; the essential question then is how to ensure that 
the creators of music are fairly compensated for the use of their work.380 In this context, 
‘scarcity’ and ‘rivalrousness’ must also be considered. 
 
Coming back to the nature of intellectual property rights, they have been designed to 
replicate scarcity artificially and, as Lemley noted, “Things are valuable because they are 
scarce. The more abundant they become, they cheaper they become.”381 Thus, artificial 
scarcity achieved by granting authors exclusive rights to their creative works and the 
ability to enforce those rights was the starting point. However, continuing this thought, 
Lessig noted that sufficient incentive does not mean perfect control.382 First, ‘scarcity’, 
attached to music as part of the nature of physical goods, such as the CD on which music 
was embedded, has been replaced by the practical ‘non-scarcity’ of digital content (such 
as those mp3 files), which is today abundantly available from different P2P services.  
 
However, the IP rights in the content (separating the actual subject matter, music, from 
its carrier such as a CD) itself have been designed to replicate scarcity artificially. Second, 
with information goods, such as digital music, the ‘scarcity’ and ‘non-scarcity’ discussion 
can be complemented with a distinction between ‘rivalrous’ and ‘nonrivalrous’ 
resources. In the case of ‘rivalrous’ goods, use by one person excludes simultaneous use 
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of the same good by another; conversely, when resources are ‘nonrivalrous’, use by one 
person does not exclude simultaneous use of the same good by another. Thus, with 
music, the problem is not the demand for the resource because it cannot be exhausted. 
Furthermore, with information goods, such as digital music, ‘scarcity’ is artificial,383 
created by granting intellectual property rights. As Landes and Posner note, “making 
intellectual property excludable creates value.”384 
 
Legal alternatives, such as streaming services, are displacing file sharing to some extent, 
385 and as discussed above, infringing activities in Norway have been decreasing since 
2008.386 Lately, despite the concern over the effects of piracy in the past decade,387 the 
recorded music market in Spain has also been on a growth track after the low point of 
2013, largely driven by streaming in 2014 and 2015.388  Additionally, new data support 
the claim that legal streaming services reduce piracy; a recent study commissioned by 
the European Commission on the effect of Spotify on music piracy indicates, “137 
streams displace one track sale, while an additional 47 streams displace one unpaid 
download”.389 However, the authors also conclude, “Spotify displaces piracy; the new 
revenue generated through streaming payments (coming from formerly pirate 
consumers, buyers, or individuals who used to forgo consumption) is roughly offset by 
revenue reductions from the sale of permanent downloads.”390  
 
Therefore, although illegal file sharing might be displaced by legal streaming services, 
streaming also appears to contribute to offsetting the decline in sales of downloaded 
digital music. This offsetting appears to correspond to RIAA figures in 2014, when 
revenues from streaming services exceeded 27% of total music industry revenues ($1.87 
billion with year-over-year growth of 26%), but revenues from permanent digital 
downloads saw a year-over-year decrease of 8.7% (down to 37% in 2014 ($2.58 billion) 
from 40% in 2013 of the total market) in that year.391 Despite the recent growth in on-
demand streaming, the decline in CD sales and permanent downloads has led to a 
situation in which music industry revenues from digital music are globally on par with 
physical sales revenues.392 Nevertheless, the growth in streaming did not result in overall 
growth; in 2014, according to IFPI, total global recorded music revenues fell 0.4 percent, 
thus remaining largely unchanged compared with the previous year.393 This trend did 
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not change until in 2015 when global recorded music revenues increased 3.2% year over 
year.394 

The figures from IFPI suggest an ongoing format shift from downloads to streaming; in 
2014, downloads declined 8 % (but still accounted for 52 % of global digital revenues), 
whereas subscription streaming (accounting for 23 % of global digital revenues) 
increased by 39,395 following a rising trend because subscription streaming has increased 
approximately six-fold since 2009.396 In 2015 revenues from streaming services 
increased by 45.2% year over year while download revenues decreased by 10%, and 
physical revenues by 4.5%, respectively.397 

It also appears that unauthorized file sharing has been displaced by legal streaming 
services to a certain extent.398 Therefore, in addition to enforcement, enabling factors 
with the aim of improving the functioning of markets and increasing legitimate sales 
should also be in focus when addressing the problems concerning declining music sales 
and unauthorized distribution. Presently, growth appears to be driven largely by 
streaming;399 thus, one of the factors for increasing revenues, as noted by IFPI, is 
“tapping the potential for growth within the paid-for category."400 As discussed above, 
Spotify, for example, appears to be on a growth track to convert more of its users into 
paying subscribers.401 
 
A Credit Suisse analysis suggests that streaming is growing and that the recorded music 
industry might be returning to a growth track because of the proliferation of on-demand 
streaming services, leading to an inflection point in global recorded music revenues in 
2016.402 This expectation is supported by a forecast from another financial institution, P. 
Schoenfeld Asset Management, which expects the recorded music industry to experience 
“15% annual revenue growth before the end of the decade”. The estimate is based on 
strong growth in the LTE 4G smartphone installed base and in new services such as those 
from Google and Apple.403 
 
The IFPI noted in its 2013 Digital Music Report, “Subscription services have played a key 
role in the revival of some markets. Sweden is the best example, in which per capita music 
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spend leapt by 15 percent between 2008 and 2012.”404 Therefore, the industry’s business 
model might be transforming. Typically, on-demand subscription music services, such 
as Spotify, Deezer, Rdio and Beats Music, are all priced at the same price point, 
approximately €10 per month, generating per-user revenues of approximately €120 per 
year. That figure is considerably more than the average per capita spent on recorded 
music according to the IFPI’s figures above. Furthermore, according to the IFPI 
Recording Industry In Numbers 2015 report, in 2014, per capita spend on recorded 
music was, for example, $15.36 in the US, $20.81 in the UK, $17.42 in Germany, $19.75 
in Sweden, and $23.58 in Norway – music fans spending the most on music in 
Norway.405 Therefore, as noted above and further discussed in Article V, the 2015 figures 
from IFPI suggest there is an ongoing format shift from downloads to streaming. 
Downloads in 2014 (accounting for 52 percent of global digital revenues) declined 8 
percent, whereas subscription streaming (accounting for 23 percent of global digital 
revenues) increased by 39 percent.406 These figures appear to follow a rising trend in 
subscription streaming because their use has increased approximately six-fold since 
2009.407 Streaming appears to be a growth driver in online music, and certain data 
suggest that it might have contributed to reducing piracy due to the increased availability 
of legitimate content while satisfying consumer demand. As Werkers concluded,408 

“The effective solution for copyright enforcement online lies not (only) in awareness campaigns 
and enforcement measures but in addressing the underlying causes of non-compliance and 
consumer’s discontent.” 

3.4 Adapting Copyright Law to Technology-Driven Societal Changes: a 
Multi-Faceted Issue 

 
3.4.1 Rethinking Copyright for the Digital Age 
 
The work to address the challenges caused by new technologies has been on the 
Commission’s agenda at least since the 1995 Green Paper, Copyright in the Information 
Society;409 the work is ongoing. However, as discussed here, the InfoSoc Directive has 
not been updated since its introduction. As discussed in Article IV, although intellectual 
property rights have been significantly harmonized in the EU, narrowly defined issues 
remain to be addressed. These include Satellite and Cable Directive 93/83/EEC,410 which 
might have given rise to challenges concerning the possible effect on the ‘internal’ 
coherence of the EU copyright system and legal fragmentation in the application of the 
existing EU copyright framework. To address that situation, different solutions have 
been proposed, including further harmonization of substantive copyright laws, resulting 
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in a “European Copyright Law”.411 Another example is modeling licensing for online 
music services based on the system under the 1993 Satellite and Cable Directive that was 
created for satellite broadcasting, 412 according to which a service provider must only 
clear rights to content in the country of origin, meaning the EU member state with the 
satellite uplink. Rights clearance is not required for all other EU member states within 
the satellite's footprint.413 Furthermore, inefficiencies in the European collective rights 
management system have also been deemed a challenge.414 There has been much focus 
on enforcing copyrights. Therefore, focusing on narrowly defined issues might not have 
been an efficient method for using harmonization to reduce trade barriers and establish 
a digital single market. Concentrating on enforcement, i.e., “approximation at the highest 
level of protection”, instead of placing more focus on enabling legislation to support the 
development of online music services that respond to consumer demand might have 
failed to support the development of legitimate offerings and European online music 
markets. 
 
Furthermore, adapting copyright law to technology-driven societal changes, although 
focused on narrowly defined issues, might not have been an optimal legislative solution; 
moreover, the industry side has faced challenges in adapting to the changing dynamics 
of digital markets. For example, as discussed above and in Article V, concerning 
Pressplay and MusicNet, by the time those services were launched, CD sales were already 
declining, and the legal digital market faced challenges in competing with free P2P files-
sharing services and their illicit competitors, such as Napster. As Guadamuz noted, the 
music industry might have “shot itself in the foot” by failing to offer competitive digital 
solutions.415 This failure might, to some extent, represent the so-called ‘innovator’s 
dilemma’.416 Continuing from there, Carrier has suggested that Christensen’s theory of 
‘disruption’ might be used to illustrate the transition to digital music because record 
labels have concentrated on ‘sustaining’ innovations, that is, they have incrementally 
improved their existing offerings.417  Despite the efforts to control the shift toward digital 
music, ‘digital’ has disrupted the traditional business model tied to sales of physical 
recording media, and these challenges have slowed the recorded music industry’s 
transition to digital music.418 Carrier also suggested that copyright might have an 
‘innovation problem’: 419 

 
”One innovator remarked that, as early as 1995, the labels believed that “if we don’t like a given 
distribution technology, we just won’t license our content to it, and it will go away.” The innovator 
had explained to the labels that they would have a problem because the decentralized technology 
is similar to a “global game of whack-a-mole” and they would “be better served by being in control” 
of the technology and framing consumers’ expectations. Their response, however, was not 
enthusiastic: “yeah, yeah, whatever.” 
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The initial solutions (such as Pressplay and Music Net) failed to satisfy consumer needs. 
The recorded music business has struggled to respond to the changed dynamics of music 
distribution and consumer habits because both of these have been altered by rapid 
technological changes; there is no single solution, and consumers’ expectations differ 
depending upon whether content is purchased to ‘own’ or ‘rented’ (as discussed in Article 
I).420 Although the Information Society Directive anticipated extensive use of DRM, 
practice (with respect to digital music) has shown that DRM has not become as 
ubiquitous as expected (at least for music downloads), a difference likely related to 
consumer demand for private copying.421 For example, Apple removed its FairPlay DRM 
restrictions on the iTunes Store at the end of March 2009.422 Presently, most major 
online music stores do not employ DRM (for downloads).423  In addition to the use of 
DRM to restrict copying with a view to preventing unauthorized distribution of digital 
content from an anti-piracy perspective, digital content sales without DRM might 
actually support digital music sales. As discussed in Article I, DRM implementation 
ultimately might not have supported online music business growth424 because DRM 
restrictions preventing private copying appear to have gone beyond what consumers are 
willing to accept.  

Particularly in emerging markets, protecting intellectual property rights might be 
perceived as a considerable challenge if the existing legal and cultural framework does 
not support appropriate levels of protection for intellectual property rights. However, as 
discussed above, Khanna, Palepu, and Sinha consider it essential to identify those issues 
and then work around them, thus identifying strategies that support a company’s plans 
to enter new markets.425 Many companies try to enter new markets while retaining their 
old strategies. However, doing so can lead to a failure in understanding some key 
differences or institutional variations between countries, which the authors refer to as 
“institutional voids”.426 For example, when Nokia planned its entry into the Chinese 
digital music market, one conclusion concerning entering that particular market was that 
if an attempt were made there to establish the Nokia music service with any approach 
other than “DRM-free, the service isn’t going to get the traction it needs to.”427 Although 
the aim was to convert Chinese consumers to become users of legitimate digital music, 
to achieve this outcome, it was assumed that Nokia must first satisfy consumer demand 
for DRM-free music, allowing the music to be used independently of specific platforms 
or devices to be able to ‘compete with free’ and to address competition from online piracy. 
 
Although the above underlines the need to understand the institutional variations 
between countries, it might be necessary not only to consider differences between the 
institutional variations between countries but also to understand consumer needs in the 
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changed markets and additionally to understand the changed dynamics of (digital) music 
distribution, such as consumer demand for private copying.428 As discussed in Article I, 
the dynamics of music distribution have been altered by rapid technological changes; 
there is no single solution, and consumers’ expectations differ depending upon whether 
content is purchased to ‘own’ or ‘rented’ (as discussed in Article I).429 Thus, adapting to 
different cultural or other settings is a key consideration.  
 
To examine the ideological side of unauthorized distribution of copyrighted content, or 
‘piracy’ as the phenomenon is typically called, we first review the etymology of ‘piracy’. 
The English word ‘pirate’ comes via Latin, originally from the Greek word pirate, which 
has a double meaning, both “one who attempts” and “a sea pirate.”430 Thus, different 
meanings are attached to the concept ‘pirate’ by supporters and adversaries of the group 
to which it refers.431 For example, as discussed in Article I, The Pirate Bay became famous 
as a torrent tracker. It was originally started in September 2003 by Piratbyrån, or “The 
Piracy Bureau”, a Swedish anti-copyright organization, although it operated as a distinct 
organization after October 2004.432 The Pirate Bay has its roots in political participation 
on the Internet, including participation in online piracy.433 To a certain extent, the 
underlying cause for piracy might be ideological. Therefore, a certain level of piracy is 
likely to remain. 

As discussed above, de la Torre opined in 2006 that to facilitate a profitable market for 
the industry, there is no need to eradicate illegal downloading of music entirely.434 
Instead, a certain level of illegal file sharing by committed pirates should be expected to 
remain, although this would not hinder the music industry from creating legitimate 
online services that were more attractive for consumers compared with illegitimate P2P 
file-sharing networks.435  However, as opposed to ’ideological’ piracy, the primary reason 
for file sharing is the zero cost associated with obtaining content through illegal channels, 
as indicated for example by quantitative research in a 2009 study from the UK.436 Related 
to this discussion, Karen Croxson argues against the likelihood of a one-to-one 
substitution rate; thus, not all illegitimate copies placed into circulation translate to lost 
sales.437 Instead, a comparison to a standard model of monopoly sales might be more 
appropriate from an economics perspective; that is, only those people who value the 
offering above its asking price actually purchase it. However, those who value it below its 
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asking price go without, and those people who would not make a purchase at the asking 
price should not be counted as lost sales.438 Croxson also notes that piracy might have 
positive externalities, or “promotional externalities”, for example, promoting an artist in 
markets in which she is not already established—which could be characterized as “word 
of mouth” or viral marketing that is viewed as important for entertainment goods.439  

At one extreme, pirated content has been considered to translate directly to lost sales; 
Liebowitz stated that the entire decline in record sales could be attributed to file 
sharing.440 If this view were accepted, ‘negative externalities’ in the form of digital ‘piracy’ 
would impose a cost corresponding to such lost sales on rights holders. However, such a 
view likely is too narrow; not all pirated content translates to lost sales. Thus, the effect 
of ‘negative externalities’ in the form of digital ‘piracy’ has likely been overstated when 
advocating this view. An estimate on the magnitude of negative effects for pirated films, 
for example, is suggested in a 2014 report according to which revenues declined nearly 
20% for films that were pirated before their release.441 The United States Government 
Accountability Office (GAO) stated, “Literature and experts indicate the negative effects 
of counterfeiting and piracy on the U.S. economy outweigh the positive effects.” Because 
no data are available concerning these potential effects, it is not possible to draw 
definitive conclusions concerning the net effect.442 The GAO researchers in their report 
from 2010 concluded, “It is difficult, if not impossible, to quantify the net effect of 
counterfeiting and piracy on the economy as a whole.”443 
 
The report by the GAO suggests that the “[t]wo key assumptions that typically are 
required in calculating a loss estimate from counterfeit goods include the substitution 
rate used by consumers and the value of counterfeit goods.”444 Many interviewed 
experts considered a one-to-one substitution rate unlikely in most circumstances in 
which illegitimate goods are significantly cheaper than their legitimate counterparts.445 
The report also provides that “[u]nless the assumptions about substitution rates and 
valuations of counterfeit goods are transparently explained, experts observed that it is 
difficult, if not impossible, to assess the reasonableness of the resulting estimate”.446 In 
the “Finreactor” ruling, the Finnish Supreme Court also accepted this view concerning 
the relevance of determining the substitution rate in calculating a loss estimate.447  
 
As discussed above, today’s typical argument justifying granting copyright protection is 
that it incentivizes the creation of new works and the dissemination of those new works. 
However, there is also the need for maintaining a balance between encouraging creativity 
and social aspects concerning copyright protection, in which users’ interests play a role. 
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DRM and its supporting legislation were primarily introduced with the focus on rights 
holders. Although intellectual property rights need protection, a balanced approach that 
accounts for the interests of different stakeholders is needed, as exemplified by for 
example the possibility that DRM implementation might not ultimately have supported 
online music business growth.448 Therefore, those legislative changes and technological 
protection measures might have been a suboptimal solution to reduce piracy because 
they went beyond what consumers were willing to accept.  
 
The need for this idea of ‘balanced rights’, with the aim of limits on copyrights and also 
recognizing user rights in addition to the rights of authors or rights holders, was 
exemplified by the DRM discussion. Concerning recognizing user rights, Kristoffer 
Schollin, among others, suggested in 2008 that technological advances might bring 
about new challenges to copyright legislation, meaning that technological controls, or 
more precisely their effect on use of copyrighted material, might even surpass copyright 
law (and certain exceptions to rights holders’ exclusive rights) or at least make those 
exceptions secondary to technological controls.449 This view reflects Lessig’s thesis, i.e., 
“code is law”, meaning that uses permitted by copyright are largely prohibited by 
contract, and those restrictions are enforced by code or by technological controls.450 
Viveca Still has discussed the same theme, particularly concerning technological controls 
and DRM with a view to how the balance between the interests of various stakeholders 
could be restored.451 Moreover, Still supports the idea of ‘balanced rights’ to restore the 
balance so that the interests of various stakeholders are appropriately considered 
because the legislative changes have resulted in increased powers for copyright owners’ 
to control uses of copyrighted content both through technological controls and 
contractual means, backed by copyright legislation.452  
 
The music industry recognized the fragmentation of CD albums, that is, the change from 
the album business to the singles business because consumers were able to buy 
individual songs instead of having to purchase the whole album, a practice referred to as 
‘cherry-picking’; customers only buy their favorite songs instead of whole albums.453 
From a revenue point of view, concerns remained; even after people started buying music 
on iTunes, they were typically buying individual tracks for 99 cents instead of $14 
albums, which was the typical price for a CD. As one commentator said, “The biggest 
revolution wrought by the internet wasn't illegal downloading (it is diminishing rather 
than growing); it was the ability to buy tracks one at a time.”454 
 
The Objectives of the InfoSoc Directive 
 
To assess the present legislative framework, Recital 4 in the Preamble summarizes the 
main objective of the InfoSoc Directive: 
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(4) A harmonized legal framework on copyright and related rights, through increased legal 
certainty and while providing for a high level of protection of intellectual property, will foster 
substantial investment in creativity and innovation, including network infrastructure, and lead in 
turn to growth and increased competitiveness of European industry, both in the area of content 
provision and information technology and more generally across a wide range of industrial and 
cultural sectors. This will safeguard employment and encourage new job creation. 

Thus, fostering creativity and growth of European creative industries was the underlying 
reason for harmonization of copyright and related rights in the European Union. 
Furthermore, a 2015 review of the EU copyright framework summarizes four initial 
objectives of the InfoSoc Directive as follows:455 

1) To align EU legislation with international law 
2) To strengthen intellectual property protection in light of technological 

developments 
3) To reduce the existing disparities between national EU legal systems  
4) To ensure an adequate remuneration and compensation of authors and 

performers 
 
As discussed above, consumer expectations concerning downloaded digital music 
included ubiquitous access and flexibility in their use of digital content. DRM did not 
facilitate uses desired by consumers, such as private copying. Moreover, although the 
Information Society Directive anticipated extensive use of DRM, practice (with respect 
to digital music) has shown that DRM has not become as ubiquitous as expected (at least 
for music downloads). Major online music stores have largely dropped DRM restrictions 
on digital music, most likely because of consumer demand for private copying.456 For 
example, Apple removed its FairPlay DRM restrictions on the iTunes Store at the end of 
March 2009.457 Presently, most major online music stores do not employ DRM (for 
downloads).458 DRM remains in use for example for streaming music; Spotify uses a 
copy-controlled system in which music can only be used within its application.459 
However, DRM is used for various purposes other than protecting music downloads, as 
exemplified by this experience in renting a movie from Apple: 

“So I fired up the living room projector, hooked it up to my computer, and pressed play on my 
rented movie. We waited. Nothing happened. Turns out, my projector isn’t an Apple-approved 
device. Buried in the movie’s encoding, a secret command made the movie unplayable on my 
projector.”460 

As discussed above and in Article I, the authors of a study on the effect of digital rights 
management suggest that how DRM was initially implemented might have failed to 
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support the growth of online music461 and that DRM-free downloads might in fact 
decrease download piracy. The authors concluded, “Eliminating DRM restrictions can 
lead to an increase in sales of legal downloads, a decrease in sales of traditional CDs, 
and a decrease in piracy.”462  In that case, under certain circumstances, the use of DRM 
introduced to fight against piracy might actually act as a hindrance to increasing sales in 
the digital music markets. Therefore, what would be the proper scope for intellectual 
property rights? Lemley notes that economic literature on intellectual property does not 
provide a clear answer,463 and matters are further complicated by other aspects such as 
use of contractual and technological measures to enforce rights.464 However, although465 

“[w]e may not know exactly how to calibrate the right level of intellectual property protection, but 
we can be reasonably certain that neither ‘no protection’ nor ‘absolute control over externalities’ 
is the right answer. Hard as it is to get the balance right, we will never do it if we simply stop 
trying.” 

In comparison to problems with DRM downloads, DRM remains in use, for example, for 
streaming music; Spotify uses a copy-control system in which music can only be used 
within its application.466 However, this limitation does not appear to cause problems 
similar to those that occurred with access-based offerings such as streaming services 
such as those experienced in connection with the early DRM schemes used in download 
stores. Thus, the access-based model might have provided a practical solution to some of 
the difficulties encountered with downloads with DRM restrictions because certain 
functional equivalents of ‘permitted uses’ are accommodated. These equivalents include 
sharing URIs to use the same content on different devices, thus providing a functional 
equivalent for private copying to, for example, allow a user to synchronize a music library 
across several devices, effectively removing the need to copy content to synchronize 
between different devices.  
 
Although it might not be clear how to set the right level of intellectual property 
protection, the need for such calibration must be anticipated, and legislation should thus 
provide for mechanisms for ‘fine tuning’ the law. However, although the InfoSoc 
Directive leaves room for improvement in this respect, for example under Article 6(4) of 
the InfoSoc Directive, there are certain specific exceptions under which end-users should 
be able to benefit from the copyright exceptions.467 If rights holders do not facilitate that 
benefit voluntarily, the Member States have an obligation to take appropriate measures 
to enable would-be users to benefit from the copyright exceptions. The InfoSoc Directive 
does address specifics concerning defining what such appropriate measures might be. 
Adding to the InfoSoc Directive, however, a Commission Staff Working Document 
provides that “[t]he voluntary measures considered by rights holders include the supply 
of a non-protected version of the work or the supply of a decryption key”.468 
 
Although the InfoSoc Directive provides for an obligation to take appropriate measures 
under certain circumstances, caveats remain because the obligation to “take appropriate 
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measures” does not apply, for example, to private copying; the rules with respect to 
reproduction for private use are outlined in the second paragraph of the InfoSoc Art. 
6(4), and, absent rights holders’ voluntary measures, Member States might take such 
measures, but in contrast to the above “obligation to take appropriate measures”, they 
do not have a duty to take appropriate measures to allow private copying or reproduction 
for private use. Resulting from these circumstances, some European scholars have 
viewed that “fair use is currently threatened by a combination of new distribution 
technologies and unreflective legislative action.”469 Copyright law, the legal protection it 
grants to technological measures by way of the anti-circumvention provisions, and 
contractually restricting uses have together been employed to provide rights holders ex 
ante protection against possible infringements. In essence, a change from reactive to 
proactive enforcement of copyright has occurred. 
 
However, as noted above, online music stores dropped DRM restrictions on digital music 
likely because of consumer demand for private copying470 and, thus, due to a lack of 
consumer acceptance of DRM restrictions. Therefore, although the InfoSoc Directive 
does not impose a duty to enable private copying, it appears that consumer demand for 
private copying led to dropping DRM restrictions and the introduction of DRM-free 
downloads to allow private copying. Thus, in this case, it appears that market demand 
(or lack thereof concerning DRM-protected music downloads) corrected the level of 
intellectual property protection for digital music downloads to a level more acceptable to 
end users.  
 
Therefore, when determining the optimal level of protection, opting for harmonization 
at the highest level of protection might lead to suboptimal outcomes. The use of ex ante 
protection against possible infringements in the form of employing TPM and DRM 
illustrates that determining the scope of legal protection and, in particular, finding the 
appropriate scope of protection for musical works might indeed be a difficult task. 
Landes and Posner noted, “[t]he most difficult economic questions about copyright law 
have to do with the scope of legal protection.”471 Moreover, although the effect of the 
‘negative externalities’ of digital ‘piracy’ might ultimately outweigh any ‘positive 
externalities’ such as the “promotional externalities” discussed by Croxson, further 
increasing the level of protection might also lead to a suboptimal outcome overall. This 
view is supported for example by Lemley, who stated, “Too much protection is just as 
bad as not enough protection, and therefore why intellectual property law must search 
for balance”.472 Hugenholtz et al. stated in 2006, “Approximation at the highest level of 
protection found in the EU has had a detrimental effect on the internal market”473 
 
3.4.2 The Digital Agenda and Updating the European Copyright Framework 
 
To modernize European copyright legislation, the Commission in 2010 outlined its 
action plan, the Digital Agenda for Europe,474 setting seven goals with a view to deliver 
the benefits of the digital era. One of those goals was to create a new single market for 
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digital services and content in Europe. Furthermore, concerning digital music markets, 
the Commission noted that the volume of music downloads in the US was four times the 
volume of those within the EU “because of the lack of legal offers and fragmented 
markets.” Therefore, the Commission stated that it “intends to open up access to legal 
online content by simplifying copyright clearance, management and cross-border 
licensing.”475 
 
In the 2010 Digital Agenda, the EU Commission also encouraged the development of 
“innovative business models” to offer various ways to access content to improve the 
availability of legitimate content online.476 This approach suggests that the Commission’s 
policy choices were aimed at supporting the growth of online music. In addition, the 
intention to simplify copyright clearance, management and cross-border licensing 
seemed to be for that purpose as part of promoting legal alternatives for online content.  

Technology has upended the music industry, and the technological disruption has given 
rise to challenges for copyright in an increasingly digital world – the ‘information 
society’. Technology and content consumption are constantly changing. To adapt the 
European copyright framework to those changes, the European Commission in 2013 
launched its Public Consultation on the Review of EU Copyright Rules.477 The 
consultation touched upon the idea of establishing a single EU copyright title and upon 
enforcement issues as part of a wider copyright reform.478 Following the Licenses for 
Europe stakeholder dialogue in 2013,479 several studies480 and the conclusion of the 
Public Consultation concerning reviewing the EU copyright rules,481 the Commission 
prepared in 2014 a White Paper and accompanying Impact Assessment on the review of 
the EU copyright framework (leaked but not published).482 The purpose of the White 
paper was “to examine whether and how further action on the current system of rights, 
their licensing and exercise, the exceptions to rights and their enforcement is warranted 
at the EU level.” Thus, the Commission’s position on how to reform the European 
copyright policy for the digital future was shaped. The 2014 White paper examined 
rights, their licensing and exercise, the exceptions to rights and enforcement at the EU 
level. 
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Nevertheless, these attempts have not resulted in updating the European copyright 
framework. Therefore, the Commission initiated in October 2015 a review of the EU 
copyright framework.483 
 
3.4.3 Review of the EU Copyright Framework 
 
In 2015, the EU Commission worked on a draft White Paper, a communication from the 
Commission, entitled “Towards a modern, more European copyright framework”.484 The 
Commission, according to the draft communication on a modern, more European 
copyright framework,485 intends to: 
 

• “inject more single market and, where warranted, a higher level of 
harmonisation into the current EU copyright rules, particularly by addressing 
aspects related to the territoriality of copyright 

• where required, adapt copyright rules to new technological realities so that the 
rules continue to meet their objectives.”486 

 
The draft White Paper appears to go further than what might have been expected based 
on the Digital Single Market Strategy published in May 2015.487 The Commission plans 
to modernize the EU European copyright framework by addressing the following areas: 

1) Content portability – because “[p]eople often expect access to digital content on 
multiple devices, anytime and anywhere in the single market.”488 

2) Exceptions and limitations – because the Commission considers that “[t]he 
fragmentation of copyright rules in the EU is particularly visible in the area of 
exceptions.”489 

3) Online intermediaries and platforms (with respect to whether the safe harbor 
system under the eCommerce Directive should be reformed) – specifically, 
“whether these [platforms] go beyond simple hosting or mere conduit of 
content”.490 

4) Enforcement – noting that an “effective and balanced civil enforcement system 
is required”, a “‘follow-the-money’ approach, which sees the involvement of 
different types of intermediary service providers, seems to be a particularly 
promising method.” Such a method would “deprive those engaging in 
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commercial infringements of the revenue streams (for example from consumer 
payments and advertising) emanating from their illegal activities”.491 

 

To summarize, the Commission plans to adapt the European copyright framework to the 
challenges caused by new technologies. Concerning the future and its long-term strategy, 
the Commission notes the following: 

“The full harmonisation of copyright in the EU, in the form of a single copyright code and a single 
copyright title, would require substantial changes in the way our rules work today. Areas that have 
so far been left to the discretion of national legislators would have to be harmonised. Uniform 
application of the rules would call for a single copyright jurisdiction with its own tribunal, so that 
inconsistent case law does not lead to more fragmentation. 

These complexities cannot be a reason to relinquish this vision as a long-term target. 
Notwithstanding the particularities of copyright and its link with national cultures, difficulties and 
long lead-times have also accompanied the creation of single titles and single rulebooks in other 
areas of intellectual property, notably trademarks and patents, where they are now a reality.”492 

Concerning the Commission’s objectives, as discussed in Article V, when revising 
copyright rules, the technological advances since Napster and resulting changes in 
consumer habits for consuming digital content should be considered. Addressing the 
issue of recorded music sales and how to support such sales through legislation and “the 
relative attractiveness of legal alternatives”,493 as discussed in the UK OFCOM’s review 
addressing online piracy, should not only concentrate on enforcement issues but also be 
instead a combination of different measures to support the growth of legal music 
including enforcement measures, promoting awareness and improving the overall 
functioning of digital music markets.494 In 2004, the OECD recognized the growing 
importance of digital content495 and that “governments have a role in developing 
“enabling factors” for creation and use of digital content”.496 
 
3.4.4 Toward Creating a European Digital Single Market 
 
Since the 1995 Green Paper, Copyright in the Information Society,497 the challenges 
caused by new technologies and harmonization of copyright laws to reduce trade barriers 
have been on the Commission’s agenda. In addition, the Digital Agenda for Europe498 in 
particular defined a new single market for digital services and content in Europe as one 
of its goals. To adapt the EU copyright framework to the changed environment, to 
support provision of digital services and content and to respond to the shift toward 
digital, legislators addressed the societal changes by introducing the InfoSoc Directive in 
2001. However, the Directive has not been updated since it was introduced. 
 
The European Commission also published in May 2015 its Digital Single Market Strategy 
for Europe, which among others includes the Commission’s initiatives concerning 
modernizing EU copyright legislation and plans to restrict geo-blocking to prevent 
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fragmentation of the internal market.499 The plans for a Digital Single Market have been 
discussed by the Commission, and legislative proposals concerning the planned 
copyright reform were expected in 2015.500 As Commissioner Günther H. Oettinger 
stated,501 
 

“Europe cannot be at the forefront of the digital revolution with a patchwork of 28 different rules 
for telecommunications services, copyright, IT security and data protection.” 

The scope of the reform has been described by the Commission; the European 
Commission released their Single Market Strategy in October 2015, repeating the goals 
set in their Digital Single Market Strategy published in May 2015 to meet the challenges 
of the digital economy.502 

“As announced in the Digital Single Market Strategy for Europe, the Commission will review the 
IPR enforcement framework, to respond to the increasingly cross-border nature of infringements. 
It will favour a ‘follow the money’ approach to deprive commercial-scale infringers of their revenue 
flows, since  it is these IPR infringements that do the most harm to the EU economy. In line with 
the objectives of this Strategy, specific attention will be paid to SMEs, with a view to helping them 
enforce their intellectual property rights.”503 

According to the Digital Single Market Strategy: 

“The Commission will make legislative proposals before the end of 2015 to reduce the differences 
between national copyright regimes and allow for wider online access to works by users across the 
EU, including through further harmonisation measures. The proposals will include: (i) portability 
of legally acquired content, (ii) ensuring cross-border access to legally purchased online services 
while respecting the value of rights in the audiovisual sector, (iii) greater legal certainty for the 
cross-border use of content for specific purposes (e.g. research, education, text and data mining, 
etc.) through harmonised exceptions,(iv) clarifying the rules on the activities of intermediaries in 
relation to copyright-protected content and, in 2016, (v) modernising enforcement of intellectual 
property rights, focusing on commercial-scale infringements (the 'follow the money' approach) as 
well as its cross-border applicability.”504 

However, former European commissioner Viviane Reding stated that the copyright will 
not affect the territorial exploitation of rights. She emphasized that “[t]he only thing that 
is being reflected on is how to safeguard the rights of creators so they get their due 
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revenues in the digital era.”505 Examining what the reform comprises, in 2015, the EU 
Commission worked on the draft White Paper discussed above concerning its stated 
goals.506 Based on the goals outlined in the draft White Paper 507 and those stated in the 
Digital Single Market Strategy published in May 2015,508 the Commission’s planned 
focus will be on enforcement issues and other objectives outlined in the White Paper. The 
main objectives appear to be the cross-border dissemination of and access to content in 
the digital single market; the exceptions and limitations and the fragmentation of 
copyright rules in the EU, including the balance between the exclusive rights and the 
exceptions and limitations; the role of online intermediaries and platforms; and civil 
enforcement issues. 

The ongoing shift toward digital has affected and continues to affect the music industry 
and other stakeholders in connection with distribution of musical works globally, and 
the societal changes have been considered by the legislator to necessitate legislative 
response to shift toward digital. As a legislative response to the shift toward digital, the 
EU legislators introduced the InfoSoc Directive in 2001. The EU level approach chosen 
for harmonization has focused on narrowly defined issues; however, that might not be 
an efficient method for using harmonization to reduce trade barriers and establish a 
digital single market.  

As discussed above, at the EU level, there has been significant harmonization in the field 
of intellectual property rights, which has taken the form of various directives that affect 
for example the national copyright laws of member states with the purpose of reducing 
barriers to trade and to adjust the framework to new forms of exploitation, among others. 
Nevertheless, the harmonization efforts have been sectoral, as exemplified by the 
structure of the EU regulatory framework for copyright and neighboring rights, the 
‘acquis’. Furthermore, as stated by Hugenholtz et al in 2006, “approximation at the 
highest level of protection found in the EU has had a detrimental effect on the internal 
market.”509 Therefore, the situation might call for a more holistic approach when 
considering the state of the (digital) music markets, as further discussed in Article V, in 
addition to the effect of file sharing on music sales and enforcement to combat file 
sharing. Moreover, awareness and improving the functioning of digital music markets 
should be considered part of such a holistic approach because they are not separate 
issues.  Although distinct issues, they are also intertwined and thus relevant with respect 
to designing harmonization efforts to create a European digital single market. 

Because the approach adopted by the EU has been largely limited to addressing narrowly 
defined issues, this approach might not have eventually been the most efficient means of 
harmonizing national copyright laws so that the harmonization efforts truly reduce 
barriers to trade and thus serve to promote establishing a digital single market. The 
above issues covered in the Commission's draft White Paper on EU copyright and the 
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Digital Single Market Strategy published in May 2015510 are discussed below in the 
context of an analysis of five distinct (but intertwined) areas of digital music and 
copyright law, as covered in Articles I-V. 
 

(a) Cross-border dissemination and content portability in the single market 
 
The Commission’s draft White Paper on EU copyright touches upon the cross-border 
aspects of copyright with a view to content portability because “[p]eople often expect 
access to digital content on multiple devices, anytime and anywhere in the single 
market.”511 In the Commission’s view, territoriality does not prevent content portability 
and thus accessing copyright works within the EU (digital) single market, and the 
Commission notes that the territoriality of rights does not prevent the granting of multi-
territorial licenses. 512 
 
The issue of content portability, or cross-border access to content, relates to how content, 
such as films and TV series, are typically licensed for distribution and other exploitation. 
Typically, the rights are geographically limited to cover only a certain country-based 
territory; thus, being linked to that copyright protection is territorial. In the absence of a 
single copyright title, which is also being discussed, rights to content must be cleared for 
each EU country within the EU in which for example a streaming video service provider 
intends to make content available for viewing. According to the Digital Single Market 
Strategy, the Commission has expressed its intention to review the satellite and cable 
directive (93/83/EEC) to assess whether its scope should be expanded to cover 
broadcasters' online transmissions and whether it is necessary to address any further 
measures to promote better cross-border access to broadcasters' services in the internal 
market.513 

The Commission in December 2015 presented a proposal for a Regulation on the cross-
border portability of online content services in the internal market.514 Here, again, the 
Commission is taking a piecemeal approach to address an issue that has been deemed 
necessary to address at the EU level. However, as discussed in this thesis, the approach 
adopted by the EU has thus far been largely limited to addressing narrowly defined issues 
individually. Again, the approach in the proposal for a Regulation on cross-border 
portability appears similar to that in the Collective Rights Management Directive 
addressing the granting of multi-territorial licenses and cross-border collective 
management of copyright that has been discussed in Article IV, which discusses 
managing authors' rights in musical works for online use on a multi-territorial basis. As 
discussed in Article IV, the Collective Rights Management Directive will not alone create 
an EU-wide market for online music; instead, it serves to facilitate the provision of EU-
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wide collective rights management with the aim of supporting the creation of a digital 
single market for online music. 

This issue relates to the EU approach to harmonizing national copyright laws, that is, 
with a focus on narrowly defined issues. The InfoSoc Directive did not consider collective 
management of copyright relating to musical works, and neither did the ‘online rights’ 
clearing process for digitally distributing music, films and TV shows and other creative 
content. Moreover, as discussed in this thesis, the EU approach, with a focus on 
individually addressing narrowly defined issues, might not have been the most efficient 
means of promoting and establishing a digital single market. This issue is exemplified 
by, for example, the Commission’s 2005 study, which reviewed the structures for cross-
border collective management of copyright pertaining to online music services and 
recognized that the absence of multi-territorial licensing of musical work online use 
rights in the internal market is a likely barrier to growth in legal offerings across the 
EU.515 This view has also been supported by research suggesting that inefficient licensing 
practices can result in potential lost revenues from digital music.516 

As discussed in Article IV, following the developments within this field, in 2008, the 
European Commission published its communication, “Creative Content Online in the 
Single Market”, wherein the Commission again described its digital single market vision 
for “creative content”, including online music, games and films.517 Based on consultation 
with and criticism from the European Parliament, in February 2008, the Commission 
decided to “follow further developments” without additional action.518 In essence, the 
Commission expected the markets to develop a solution to facilitate pan-European 
licensing. Therefore, they adopted a wait-and-see approach at that time. 
 
For, e.g., films and TV shows, the restrictions result from geographical limitations in the 
scope of licensed rights. Such contractual arrangements might merit a question 
concerning why the EU should legislatively intervene to allow cross-border portability 
and not leave it to the market to resolve by waiting for the rights holders and content 
users—for example, for online video services to change their licensing practices in 
response to market demand. Consumers also expect to be allowed to view content on 
subscription services, such as Netflix, when they are temporarily abroad in another EU 
member state. Concerning the Collective Rights Management Directive, the Commission 
initially adopted a wait-and-see approach at that time. Later, the Commission’s 2005 
study on cross-border collective management of copyright519 stated that the market has 
not created structures for cross-border collective management service provision due to 
the structures from the Santiago and Barcelona Agreements, the agreements’ territorial 
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restrictions, and the differences in record producers’ and authors’ collective management 
organizations’ methods for granting cross-border licenses. However, the collective 
management organizations did attempt to resolve the issue and develop a cross-border 
licensing scheme to facilitate multi-territorial, online music licensing. Thus, they 
introduced new types of reciprocal representation agreements. Using the Santiago520 and 
Barcelona521 Agreements (for performance and mechanical rights, respectively), CMOs 
could grant commercial users multi-territorial licenses for online use.522 However, the 
Commission (DG COMP) deemed certain aspects of CMOs’ practices under such 
agreements anti-competitive in the so-called CISAC decision,523 which further 
complicated cross-border licensing because after the CISAC decision,524 European CMOs 
were required to negotiate new reciprocal representation agreements on a bilateral 
basis.525 Therefore, the Commission concluded that introducing EU-wide collective 
management and multi-territorial licensing entails legislative action.526  
 
In comparison, the Satellite and Cable Directive only requires copyright clearance in the 
“country of origin”, meaning that clearance is only necessary in the country from which 
a satellite broadcast originates. In addition to the Commission initiative on cross-border 
portability and the limited scope of the Collective Rights Management Directive, perhaps 
a more comprehensive approach, as an alternative for allowing online use of different 
types of creative content on a multi-territorial basis, could be to expand work on the 
‘making available’ right, define further the act of making available on the internet, adopt 
rights clearance requirements similar to the Satellite and Cable Directive, and require 
clearance in the “country of origin” concerning the act of making available on the internet 
to allow online use of different types of creative content on a multi-territorial basis in the 
EU single market. 

Concerning managing authors' rights to musical works for online use on a multi-
territorial basis, the new possibility under the Collective Management Directive was 
instantiated when the European Commission approved in June 2015 a joint venture 
between PRSfM (UK), STIM (Sweden) and GEMA (Germany) for cross-border licensing 
of online music to create an online music rights licensing hub. The joint venture will grant 
multi-territorial licenses for the combined music repertoires of PRSfM, STIM and 
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GEMA, respectively.527 Margrethe Vestager, the European commissioner for 
Competition, commented as follows:  
 

“The proposed joint venture would make it easier for online music platforms such as iTunes, 
YouTube or Deezer to get the licenses they need to offer cross-border music services to consumers. 
The Commission is satisfied that the commitments will ensure that other collecting societies can 
also compete and offer copyright administration services.”528 

As discussed in Article IV, related practical implications might entail that licensing and 
copyright administration services by European collecting societies move toward regional 
hubs (which can be compared with, e.g., the Nordic model created by establishing the 
Nordisk Copyright Bureau (NCB), which grants licenses covering the Nordic/Baltic 
region529) and carry the risk of repertoire fragmentation. However, for decreasing 
transaction costs, a multi-territory and multi-repertoire licensing scheme would be a 
desirable solution. As recognized for example in the Hargreaves review, the optimal 
balance between various factors such as transaction costs and strengthening intellectual 
property rights varies, and “in complex markets, requiring multiple rights transaction 
costs can be especially onerous.” 530 Moreover, as also discussed in Article IV, different 
sets of rights to musical works can be formally managed by different collective 
management organizations, which complicates the clearance. However, the British 
collecting societies PPL (a music licensing company which licenses recorded music on 
behalf of record companies and performers) and PRS for Music (a society of songwriters, 
composers and music publishers) recently announced their plan to set up a joint venture 
to function as a single point of contact to simplify the licensing process. The intent is to 
allow music users to obtain a joint public performance license covering both sets of rights 
represented by the two organizations.531 This move appears similar to that in Finland in 
which Gramex and Teosto in 2015 set up a joint licensing company, GT musiikkiluvat to 
grant licenses covering rights represented by Gramex and Teosto, respectively.532 
 

(b) The exceptions and limitations and the fragmentation of copyright rules in the 
EU 

 
The Commission’s draft White Paper on EU copyright also touches upon the state of 
exceptions and limitations in the EU copyright framework because the Commission 
considers that “[t]he fragmentation of copyright rules in the EU is particularly visible in 
the area of exceptions.”533 Those exceptions and limitations exist in text and data mining 
and in private copying exceptions, including levies that are intended to compensate 
rights holders relating to private copying.534 As noted above, since Napster, the music 
industry and technology companies have had an uneasy relationship. In addition to 

                                                        
527 European Commission, Mergers: Commission approves joint venture for cross-border licensing of 
online music between PRSfM, STIM and GEMA, subject to commitments (Press release, 16 June 2015), 
available at http://europa.eu/rapid/press-release_IP-15-5204_en.htm (accessed 28 October 2015). 
528 Ibid. 
529 See Nordisk Copyright Bureau, available at https://www.ncb.dk/index.html (accessed 21. February 
2016). 
530 See Ian Hargreaves, A Review of Intellectual Property and Growth (2011), p. 11. 
531 Smirke, Richard, British Collection Societies Plan Joint Company to Ease the Licensing Process 
(Billboard, 2 February 2016), available at http://www.billboard.com/biz/articles/6865896/british-
collection-societies-announce-joint-company-to-ease-the-licensing (accessed 2 February 2016). 
532 GT Musiikkiluvat, available at http://gtmusiikkiluvat.fi/. 
533 European Commission, Communication from the Commission (internal draft), Towards a modern, 
more European copyright framework, p. 6. 
534 Ibid. 
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piracy concerns, technological changes, such as downloaded mp3 files, have changed the 
dynamics of music distribution.  
 
However, Geoff Taylor, the chief executive of BPI, commented, “The relationship 
between music and tech is symbiotic.”535 A record industry trade group study suggests 
that high demand for music correlates with increased sales of consumer technology 
products,536 which coincides with the introduction of a private copying exemption in the 
UK that took effect on 1 October 2014 as Section 28B of the UK Copyright, Designs and 
Patents Act. However, the High Court ruled that the newly introduced private copyright 
exception is 'unlawful', as Justice Green considered in his judgment, stating that “[t]he 
decision to introduce [the private copying exception] in the absence of a compensation 
mechanism is unlawful”.537  
 
Harmonizing private copying levies has been on the Commission’s agenda since the 
Green Paper on Copyright and the Challenge of Technology in 1988.538 Currently, the 
Information Society Directive does not identify specific means for calculating fair 
compensation because it provides only general principles reflecting the outcome in the 
"Padawan" case, as further discussed below.  Consequently, there is no European 
harmonization of copyright levies. Therefore, a brief overview of the private copying 
exception at the EU level is merited for the purposes of this review concerning the 
assessment of fragmentation of copyright rules in the EU because fragmentation raises 
single-market issues, and this topic has been the source of considerable legal uncertainty 
in the EU.539 Case law of the Court of Justice of the EU has, to some extent, clarified these 
issues that in the 2013 Vitorino Report were noted to have a detrimental effect on the 
free movement of goods and services within the single market.540 
 
Private copying 
 
Private copying and levies that compensate rights holders for reproducing their works 
fall outside the scope of this study. However, The InfoSoc Directive allows the EU to 
introduce or maintain an exception or limitation to the reproduction right to permit 
private copying;541 however, it requires that private copying must be accompanied by 
                                                        
535 BPI, Higher UK Demand For Music Gives Huge Additional Boost 
to Sales of Consumer Technology Products (Press release, 2 October 2014), available at 
https://www.bpi.co.uk/assets/files/BPI%20Music%20Technology%20release%20(2%20Oct%202014).pdf 
(accessed 8 November 2015). 
536 BPI, The Relationship between Music Content and Technological Markets (BPI, 2 October 2014), 
available at 
https://www.bpi.co.uk/assets/files/The%20Relationship%20between%20Music%20%20Technology%20.
pdf (accessed 8 November 2015). 
537 British Academy of Songwriters, Composers And Authors & Ors, R (On the Application Of) v Secretary 
of State for Business, Innovation And Skills [2015] EWHC 1723.  
538 Green Paper on Copyright and the Challenge of Technology - Copyright Issues Requiring Immediate 
Action. COM (88) 172 final, 7 June 1988; see also Stavroula Karapapa, (2012) Private copying, 
Oxford/New York: Routledge, p. 123. 
539 European Commission, Communication from the Commission (internal draft), Towards a modern, 
more European copyright framework, p. 8. 
540 This was the outcome of a mediation process led by Mr António Vitorino. 
541 See Guibault, Lucie, Westkamp, Guido and Rieber-Mohn, Thomas , Study on the Implementation and 
Effect in Member States' Laws of Directive 2001/29/EC on the Harmonisation of Certain Aspects of 
Copyright and Related Rights in the Information Society (February 16, 2012). Report to the European 
Commission, DG Internal Market, February 2007; Amsterdam Law School Research Paper No. 2012-28; 
Institute for Information Law Research Paper No. 2012-23. Available at SSRN: 
http://ssrn.com/abstract=2006358 (accessed 28 November 2012). 
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“fair compensation” for rights holders.542 According to InfoSoc Art 5.2(b) [Member 
States can provide for exceptions or limitations to the reproduction right provided for in 
Article 2],  
 

“in respect of reproductions on any medium made by a natural person for private use and for ends 
that are neither directly nor indirectly commercial, on condition that the rights holders receive fair 
compensation which takes account of the application or non-application of technological measures 
referred to in Article 6 to the work or subject-matter concerned”. 

The InfoSoc Directive introduced the requirement of “fair compensation” for private 
copying, as stated in Recital 35, to compensate rights holders “adequately for the use 
made of their protected works or other subject-matter”. A majority of EU member states 
have implemented the requirement for “fair compensation” to compensate copyright 
holders for the harm caused by ‘private copying’ by introducing a private copying levy 
scheme.543 More specifically, private copying levies are designed to compensate 
copyright holders for the harm caused by ‘private copying’, but not for copyright 
infringements such as for unauthorized copying of content through p2p networks. The 
InfoSoc Directive does not state the means for calculating fair compensation in detail (it 
provides only general principles, which played a key role in the "Padawan" case described 
below).  Consequently, there is no European harmonization of copyright levies. 
 
Convergence and new technologies in particular have caused disagreement on whether 
private copying levies should be applied to new categories of digital media and 
equipment, such as mobile phones, that are also used for copying copyrighted content, 
to offset the decline in revenues from presently included digital media and equipment, 
such as CDs, whose sales are in decline. For example, the Dutch Secretary of Security and 
Justice Mr. Teeven proposed abolition of the private copying levy in April 2011. However, 
Michel Barnier, European Commissioner of Internal Market, confirms that the 
abolishment of the private copying levy, as proposed by the Dutch Secretary of Security 
and Justice Mr. Teeven, runs against the provisions of the EU Copyright Directive 
2001/29.544 On 1 January 2012, Spain abolished its copyright levy system by the Royal 
Decree-act 20/2011.545 However, almost all EU member states have a private copying 
levy scheme;546 22 out of 27 European Union member states implemented the 
requirement of “fair compensation” for “private copying” under InfoSoc Directive by 
establishing a private copying levy scheme.547 
 
From a historical perspective, the concept of “fair compensation” is similar to the 
approach in the German ‘Tonband’ case from 1955; the Bundesgerichtshof considered 
that private copying was not exempted under German law. Moreover,  
 

“If it were true that according to the basic idea of copyright, the private sphere created an 
insuperable barrier to the economic rights of the author and thereby for his right to compensation, 
an author could no longer reap the fruits of his labor from all such works that are created primarily 

                                                        
542 See InfoSoc, Recital 38. 
543 Kretschmer, Martin, Private Copying and Fair Compensation: An empirical study of copyright levies 
in Europe, A Report for the UK Intellectual Property Office (October 2011), available at 
http://www.wipo.int/edocs/mdocs/mdocs/en/wipo_ip_econ_ge_1_12/wipo_ip_econ_ge_1_12_ref_kret
schmer.pdf (accessed 14 September 2012), p. 6. 
544  Future of Copyright, EU Commission: abolishment of private copying levy may infringe EU 
legislation (30 January 2012), http://www.futureofcopyright.com/home/blog-post/2012/01/30/eu-
commission-abolishment-of-private-copying-levy-may-infringe-eu-legislation.html (accessed 15 
September 2012). 
545 20/2011 Royal Decree Act (Spain).  
546 Kretschmer, Martin, Private Copying and Fair Compensation: An empirical study of copyright levies 
in Europe, A Report for the UK Intellectual Property Office (October 2011), p. 6. 
547 Ibid., p. 26. 
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for enjoyment in the private sphere […], whenever technology allows the individual, without 
special cost and effort, to produce copies of works in the home that provide perfect enjoyment of 
the work, and are equivalent to commercially manufactured copies. […] Following the basic idea 
of copyright, which above all intends to safeguard the economic interests of the author, in the case 
of such a conflict of interests between the creative sphere of the author and the private sphere of 
the user of the work, it is rather the creative sphere, without which the use of the work would not 
at all be possible, that should be given precedence […]”548 

Another landmark case from Germany is the ‘Personalausweise’ case from 1964; the 
Bundesgerichtshof’s decision in ‘Personalausweise’ gave rise to the introduction of a 
private copying levy scheme in the German Copyright Act of 1965.549 The court 
emphasized the protection of the private sphere. Corresponding to the logic in the 
‘Personalausweise’ case, in its stakeholder consultation, Copyright Levies in a 
Converging World, the Commission noted in June 2006 that the “copyright levy system 
was introduced on the basis that there were no effective means to monitor and therefore 
authorise acts of copying by consumers”550 (emphasis added). However, as 
contemplated in the InfoSoc Directive, technological controls were expected to change 
this situation. The introduction of DRM systems was intended to make this change and 
thus facilitate the phasing out of the copyright levy system. Use of copyrighted content 
could be authorized (individually) based upon technological controls because, according 
to the Commission, Forrester Research estimated in 2006 that by 2010, 37 percent of 
sold music would be DRM-protected.551 
 
Private copying levy schemes are designed to compensate rights holders for losses 
through private copying – more precisely, to compensate rights holders “adequately for 
the use made of their protected works or other subject-matter”.552 Kretschmer notes, 
“While German copyright law construed the levy as a statutory license necessitated by a 
constitutional norm (the inviolability of the private sphere), the new European concept 
of fair compensation relies on an evaluation of harm as a result of the unauthorized 
reproduction of protected works”553 (emphasis added). 
 
In the preparatory work for the planned 2006 Recommendation, the Commission 
defined private copying levies as  
 

“a form of indirect remuneration for rightholders, based on the premise that some acts of private 
copying cannot be licensed for practical purposes by the relevant rightholders. A private copying 
levy is typically attached to certain products (equipment or blank media) that can serve to 
reproduce audio, audio-visual and textual material such as music, films or books.”554 

                                                        
548 GRUR 1955, 497; translation in P. Bernt Hugenholtz, The Story of the Tape Recorder and the History of 
Copyright Levies in Brad Sherman and Leanne Wiseman (Eds.) Copyright and the Challenge of the New, 
Information Law Series, Volume 25, 2012,  available at 
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550 European Commission, Stakeholder Consultation on Copyright Levies in a Converging World (June 
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available at http://ec.europa.eu/internal_market/copyright/docs/levy_reform/background_en.pdf, p. 25.  
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In the Padawan case,555 the ECJ held in 2010 that “the concept ‘fair compensation’ […] 
must be regarded as an autonomous concept of European Union law and interpreted 
uniformly throughout the European Union”. In para 41, the court continues, as 
contemplated in recitals 35 and 38 of the InfoSoc Directive, the word ‘compensate’ 
“expresses the intention of the European Union legislature to establish a specific 
compensation scheme triggered by the existence of harm to the detriment of the rights 
holders, which gives rise, in principle, to the obligation to ‘compensate’ them”.556 In para 
41, the ECJ concludes, “It follows that fair compensation must necessarily be calculated 
on the basis of the criterion of the harm caused to authors of protected works by the 
introduction of the private copying exception.”557 For reference, recitals 35 and 38 of the 
InfoSoc Directive state, 
 

(35) In certain cases of exceptions or limitations, right holders should receive fair compensation 
to compensate them adequately for the use made of their protected works or other subject-matter. 
When determining the form, detailed arrangements and possible level of such fair compensation, 
account should be taken of the particular circumstances of each case. When evaluating these 
circumstances, a valuable criterion would be the possible harm to the right holders resulting from 
the act in question. In cases where right holders have already received payment in some other 
form, for instance as part of a licence fee, no specific or separate payment may be due. The level of 
fair compensation should take full account of the degree of use of technological protection 
measures referred to in this Directive. In certain situations where the prejudice to the rights holder 
would be minimal, no obligation for payment may arise. 

(38) Member States should be allowed to provide for an exception or limitation to the reproduction 
right for certain types of reproduction of audio, visual and audio-visual material for private use, 
accompanied by fair compensation. This may include the introduction or continuation of 
remuneration schemes to compensate for the prejudice to rightholders. Although differences 
between those remuneration schemes affect the functioning of the internal market, those 
differences, with respect to analogue private reproduction, should not have a significant impact on 
the development of the information society. Digital private copying is likely to be more widespread 
and have a greater economic impact. Due account should therefore be taken of the differences 
between digital and analogue private copying and a distinction should be made in certain respects 
between them. 

In a stakeholder consultation, Copyright Levies in a Converging World, the Commission 
stated that the copyright levy system “cannot precisely quantify the actual harm that is 
attributable to private copying. Copyright levies are an imprecise tool to compensate for 
alleged ‘economic harm’”558 In Padawan, the ECJ held that (Para 57) the possibility of 
harm is sufficient for the application of the private copying levy. However, according to 
para 53, “the indiscriminate application of the private copying levy to all types of digital 
reproduction equipment, devices and media” is not compatible with Article 5(2) of 
Directive 2001/29. 
 
Convergent technologies have led to a situation in which dedicated equipment and 
devices with a copying function only are being replaced by multipurpose devices (such as 
computers and mobile phones) not dedicated to a single function. Levies from digital 
media storages (such as blank tapes, CDs, and DVDs) peaked approximately 2004, and 
aggregate levy revenues totaled € 500 million between 2004 and 2008; presently, 

                                                        
555 Padawan SL v Sociedad General de Autores y Editores de España (SGAE), Case C-467/08, 21 October 
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aggregate levy revenues are declining in Europe and imposing levies on new products is 
contested.559 
 
However, today, most major online music stores (for downloads) do not employ DRM.560 
Thus, the idea that uses of copyrighted content, such as digital music, would be 
authorized (individually) based upon technological controls, has not been realized to the 
extent expected in the InfoSoc Directive. Therefore, whether technological controls could 
be used to specify individually the scope of the license should be assessed, i.e., for 
permitted uses such as private copying; consequently, consumers could use purchased 
content only for those permitted uses. Thus, there would be no harm because all uses 
would be authorized in the applicable license. However, today, DRM has largely been 
abandoned because of end users’ negative attitudes toward it because such DRM 
restrictions preventing private copying might, at least in some cases, have meant that a 
consumer was unable to copy that content to enjoy it on other devices.  
 
One approach could perhaps be a market-based solution for compensating rights holders 
for private copying in practice, factoring a certain amount of private copying into the 
price of digital downloads because, based on diminishing marginal utility, there are most 
likely practical limits on how many copies a single person would reproduce for private 
use. After the consumer has copied the purchased music files to those devices he uses for 
listening purposes (or stored the content into a cloud storage for streaming), there is 
declining utility for the consumer to produce additional (or an infinite) number of copies 
of that content. This scenario implies that the additional utility a person derives from 
consuming each additional unit(s) of for example information goods, such as 
downloaded music files, declines as the person increases consumption. In practice, it can 
be beneficial for a consumer to be able to copy music files from a computer to an mp3 
player, a mobile phone or other devices. However, after a certain point, that person is 
bound not to gain much more utility from consuming an additional unit of the same 
information good.561 To determine the level of expected private copying, studying 
consumer habits with respect to private copying might be used for determining an 
appropriate level of compensation to be included in the product price. In addition, 
‘convergence’ relating to digital technologies and media affects the levy discussion 
because the original limited scope of levies has been expanded by their application to 
multipurpose devices not dedicated to perform a single function, i.e., private copying of 
copyrighted works (such as tape recorders). 
 
For example, the iTunes Store Terms and Conditions can be argued to suggest following 
such a ‘pricing-in’ principle because users “may auto-download iTunes Eligible Content 
[including music] or download previously-acquired iTunes Eligible Content from an 
Account on up to 10 Associated Devices, provided no more than 5 are iTunes-authorized 
computers”.562 The above wording allows a certain amount of private copying to use the 
content acquired from the service. Thus, in this example, the harm caused by ‘private 
copying’ appears not to exist (because the uses of content, such as private copying are 
already (i) authorized and (ii) factored into the price). Furthermore, the ability to 
combine purchases from the iTunes store with Apple’s iCloud cloud storage, i.e., its 
“[b]uy once, available everywhere” approach, suggests that a certain amount of private 

                                                        
559 Kretschmer, Martin, Private Copying and Fair Compensation: An empirical study of copyright levies 
in Europe, A Report for the UK Intellectual Property Office (October 2011), p. 8. 
560 See Wikipedia, Comparison of online music stores, available at 
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561 See von Mises, Ludwig (1996), Human Action, 4th ed., Fox & Wilkes, San Francisco, available at 
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copying is factored into the purchase price of digital music because the terms state, “With 
iCloud, the songs and albums you buy from the iTunes Store automatically appear on all 
your devices.”563  
 
Concerning private copying, the Hargreaves review564 from 2011 cites Kretschmer, 
Private Copying and Fair Compensation: An empirical study of copyright levies in 
Europe.565 In developing a recommendation to introduce a limited private copying 
exception without compensation, section 5.30 of the Hargreaves review provides the 
following:  
 

“As right holders are well aware of consumers’ behaviour in this respect, our view is that the benefit 
of being able to do this is already factored into the price that right holders are charging. A limited 
private copying exception which corresponds to the expectations of buyers and sellers of copyright 
content, and is therefore already priced into the purchase, will by definition not entail a loss for 
right holders”566 (emphasis added). 

As a response to the Hargreaves review, in August 2011, the UK Government decided to 
introduce private copying without a levy, stating that  
 

“[t]he Government will therefore bring forward proposals in autumn 2011 for a substantial 
opening up of the UK’s copyright exceptions regime on this basis.  This will include proposals for 
a limited private copying exception; to widen the exception for noncommercial research, which 
should also cover both text- and data-mining to the extent permissible under EU law; to widen the 
exception for library archiving; and to introduce an exception for parody”567 (emphasis added).  

However, the High Court ruled that the newly introduced private copyright exception is 
'unlawful', as Justice Green considered in his judgment, stating that “[t]he decision to 
introduce [the private copying exception] in the absence of a compensation mechanism 
is unlawful”.568  
 
Furthermore, as discussed above, access-based offerings, such as streaming services, 
offer certain functional equivalents of uses, such as private copying, thus effectively 
removing the need for the possibility of private copying (copying content for 
synchronizing music libraries between different devices). Thus, under some 
circumstances, the need for private copying might be declining. However, for definitive 
conclusions on the single-market issues raised by the private copying exception, this 
issue calls for further research. A market-based solution for compensating rights holders 
for private copying could be one alternative for compensating the harm from private 
copying and thus should be examined in more detail in any further research on this 
matter. 
 
Digital exhaustion 
 
Concerning the fragmentation of copyright rules in the EU, in the Commission’s draft 
White Paper, the Commission stated, “The fragmentation of copyright rules in the EU is 
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particularly visible in the area of exceptions.”569 Although the exceptions and limitations 
as such fall outside the scope of this study, the issue of fragmentation of copyright rules 
in the EU closely relates to ‘digital exhaustion’ and generally to dissemination of digital 
content in the digital single market. The definition and scope of rights related to digitally 
transmitted copyright works. 
 
These issues give rise to questions concerning legal fragmentation within the EU 
framework on copyright. As discussed in Article III, the CJEU’s ruling in UsedSoft 
culminated in the differences in the InfoSoc and the Computer Program Directive. 
Generally, the challenges related to the Commission’s approach, i.e., those being 
harmonized on narrowly defined issues (such as the Satellite & Cable Directive and the 
InfoSoc and Computer Program Directive), appear to have led to a situation in which 
different types of copyright-protected material (such as digital music under the InfoSoc 
and computer programs under the Computer Program Directive) are subject to different 
rules concerning the applicability of exhaustion to digitally distributed copies. 

Downloading permanent digital downloads in practice appears similar to buying a 
compact disc; something is purchased for permanent use against a one-time payment. In 
UsedSoft, the CJEU held that the resale of ‘used’ commercial software licenses cannot be 
opposed by a rights holder, even when a computer program is acquired under a license 
and made available to users by means of a download. Comparing with digital music 
distribution and permanent digital downloads, the situation appears rather similar to 
that concerning the resale of ‘used’ commercial software licenses; when purchasing 
music without DRM restrictions, a buyer would typically acquire music against a one-
time payment for the right to use the acquired music. Those digital downloads can then 
be used for an unlimited period under the applicable license.  
 
However, comparing the legal treatment of software licenses and rights pertaining to 
permanent digital downloads, in UsedSoft, the CJEU’s ruling was based on the Software 
Directive, as lex specialis in relation to the InfoSoc Directive, and the InfoSoc Directive 
applies to digital music, that is, to rights relating to permanent digital downloads. 
Moreover, although there are similarities between making computer software and music 
downloads available online, significant differences also exist in the Computer Program 
Directive and the InfoSoc Directive. In its ruling in UsedSoft, the CJEU interpreted the 
concept of exhaustion in Article 4(2) of Directive 2009/24/EC. The court held that the 
expression “a copy of a program” in Article 4(2) should be interpreted to mean 
downloaded intangible copies. This interpretation appears, however, to go beyond the 
‘agreed statements’ concerning interpretation of Article 6 of WCT; there, the meanings 
for the expressions ‘copies’ and ‘original and copies’ are stated as referring only to 
“tangible objects”.  
 
The court noted that Article 4(2) of Directive 2009/24 “makes no distinction according 
to the tangible or intangible form of the copy in question” concerning the ‘sale’ of a copy 
of a program’.570 However, Article 4(2) of Directive 2001/29 refers to the first sale of an 
“object”, which implies that under the InfoSoc Directive, only tangible copies can be 
subject to exhaustion, whereas the Computer Program Directive does not appear to make 
a distinction between copies in tangible or intangible form. In addition, the InfoSoc 
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Directive does not provide for the ability to reproduce material when that material is 
lawfully purchased by a subsequent acquirer.  
 
The Commission considers that policy initiatives in the area of digital exhaustion appear 
premature.571 However, in the US, this issue is presently being discussed. Although the 
Copyright Office in its 2001 study recommended against a digital first sale,572 Pallante, 
United States Register of Copyrights, considers that it might be appropriate for Congress 
to consider this issue because “Congress may not want a copyright law where everything 
is licensed and nothing is owned”.573 Further, in the US, the applicability of ’digital 
exhaustion’ in digital music ruled in the ReDigi case in 2013,574 is now headed for the 
appeals court concerning the question of the possibility of legally acquired ‘used’ digital 
downloads.575 
 
As discussed in Article III, the CJEU eventually ruled in favor of the applicability of 
‘digital exhaustion’ in non-software assets, meaning that copyrighted content protected 
under the InfoSoc Directive and not under the Computer Program Directive might in 
practice lead to rights holders examining alternatives other than permanent digital 
downloads. However, as discussed above, DRM has largely been abandoned by online 
music stores because of end users’ negative attitudes toward restrictions on the use of 
permanent downloads. Consequently, downloaded music files are effectively controlled 
by end users. Nevertheless, access-based models such as streaming do not in the first 
place require end users to have access to actual copies of music files; rather, such models 
provide file versions that can only be used in conjunction with the service. Therefore, this 
difference might push digital music offerings even further toward streaming in which no 
permanent copies are delivered to users. 
 
Despite the present discussion’s focus on copyright, fragmentation of rules in the EU is 
also a relevant topic in fields other than copyright, particularly concerning the creation 
of the planned digital single market. For example, tax treatment of different types of 
content bears relevance in this respect because, e.g., different VAT rates for delivery of 
same content through different channels can affect consumption. In Commission v 
France (C‑479/13), the CJEU found that e-books are “electronically supplied services” 
rather than goods; thus, France was not allowed to apply a reduced VAT rate to the supply 
of electronic books, whereas such a reduced VAT rate could be applied to the supply of 
paper books.576 This type of different treatment appears to be in contrast with the 
attempt to create the planned digital single market. 
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(c)  The Role of Online Platforms 

 
Another issue that the Commission’s draft White Paper on EU copyright also discusses 
is fair compensation, which closely relates to the role of online platforms and user-
created content. The role of online intermediaries and platforms (with respect to the safe 
harbor system under the eCommerce Directive) particularly whether “these [platforms] 
go beyond simple hosting or mere conduit of content”.577 Recently, the role of online 
platforms (such as YouTube) appears to have become more prominent because for 
example the IFPI claims that YouTube is using the DMCA safe harbor to escape paying 
appropriate music licensing fees.578 The role of online intermediaries and platforms has 
been taken up in the Commission [the draft communication].579 Here, digital licensing 
and the “notice and takedown” system are separate. However, there are intertwined 
issues; content management tools on online platforms allow rights holders to control use 
of the material online, for example, to remove or monetize content. For example, 
YouTube’s Content ID enables rights holders to control how their content is used on 
YouTube. 
 
As online platforms have gained significance in content distribution, the role of online 
platforms (and ‘user-generated content’) is becoming heavily debated, as discussed 
above concerning the “dancing baby” case, Lenz v. Universal.580. For example, Viacom 
v. YouTube concerned ‘user-generated content’ (UGC); Viacom originally sued the 
Google-owned video-sharing site YouTube in 2007, claiming that YouTube infringed 
Viacom’s copyrights by allowing its users to post video clips from Viacom’s television 
shows without prior permission from Viacom. YouTube contended that it could not 
remove videos before receiving a notice from Viacom because it had no means to 
ascertain whether the uploaded videos were authorized by Viacom. Therefore, YouTube 
removed infringing videos upon notification from Viacom; thus, although the clips that 
were not authorized by Viacom infringed Viacom’s copyrights, as established in rulings 
in 2010 and 2013, the ‘safe harbor’ provisions under the DMCA protected YouTube from 
Viacom’s copyright infringement claims.581 

However, particularly from the European perspective, assessing whether online 
platforms “go beyond simple hosting or mere conduit of content”582 is not a novel 
question, and the use of copyrighted content online should be adequately remunerated 
to rights holders. According to [the draft communication:], the Commission will:  
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“…examine whether action is needed on the definition of the rights of ‘communication to the 
public’ and of ‘making available’. It will also consider other possible actions, including intervening 
on rights more generally.”583 

Concerning the role of online platforms, a shift in this determination requires that the 
Commission examine the definition of the rights of ‘communication to the public’ and of 
‘making available’. The plan to examine this issue appears to be a reference to CJEU case 
law governing hyperlinks, which raises the question of whether the Commission intends 
to revisit the issues decided by the CJEU in the recent cases Svensson584 on 13 February 
2014 and BestWater585 on 21 October 2014. In Svensson, the court concluded that 
providing a link to content which is publicly available does not constitute a copyright 
infringement (a work freely accessible online is available to all Internet users). However, 
given the Commission’s concerns about whether  
 

“the current EU copyright rules make sure that the value generated by some of the new forms of 
online content distribution is fairly shared, especially where right holders cannot set licensing 
terms and negotiate on a fair basis with potential users. […] Currently, these discussions center on 
certain online platforms and aggregation services.”586 

MEP Julia Reda considered that the “EU plans to attack the hyperlink”,587 with a fear 
that the EU might introduce an ‘ancillary copyright.’588 The Commission notes that 
certain Member States have introduced measures in an attempt to find a solution to the 
perceived challenge, referring in particular to news aggregation services,589 thus 
apparently meaning the so-called ‘Google tax’, an amendment to the Spanish Intellectual 
Property Act 1/1996.590 That reform in the national intellectual property legislation in 
Spain meant imposing levy fees on search engines, such as Google, that show snippet of 
material available on other websites. In Spain, however, the outcome was that Google 
closed down the Google News service in Spain.591 A study commissioned by an 
association of Spanish publishers concluded that the new legislation resulted in adverse 
effects to publishers and that “news aggregators are beneficial because they drive web 
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584 C‑466/12 – Svensson. 
585 C-348/13 - BestWater International. 
586 European Commission, Communication from the Commission (internal draft), Towards a modern, 
more European copyright framework, p. 9. 
587 Reda, Julia (6 November 2015), available at 
https://twitter.com/Senficon/status/662686960033603585 (accessed 9 November 2015). 
588 According to the Computer and Communications Industry Association (CCIA), ancillary copyright 
means essentially imposing “a special levy on search engines and other online platforms providing the 
public with short fragments of news text, including quotations and headlines”; CCIA in “Understanding 
‘Ancillary Copyright’ in the Global Intellectual Property Environment” (White Paper, 2015),  available at 
http://cdn.ccianet.org/wp-content/uploads/2015/02/CCIA-Understanding-Ancillary-Copyright.pdf 
(accessed 10 November 2015), p. 1. 
589 European Commission, Communication from the Commission (internal draft), Towards a modern, 
more European copyright framework, p. 9. 
590 See See Boletín Oficial de las Cortes Generales, Congreso de los Diputados, Informe de la Ponencia: 
Proyecto de Ley por la que se modifica el Texto Refundido de la Ley de Propriedad 
Intelectual, aprobado por Real Decreto Legislativo 1/1996, de 12 de abril, y la Ley 1/2000, de 7 de enero, de 
Enjuiciamiento Civil, No. 81-3 (July 22, 2014), http://www.congreso.es/ 
public_oficiales/L10/CONG/BOCG/A/BOCG-10-A-81-3.PDF. 
591 Google, An update on Google News in Spain (Google Europe Blog, 11 December 2014), available at 
http://googlepolicyeurope.blogspot.co.uk/2014/12/an-update-on-google-news-in-spain.html (accessed 10 
November 2015). 



 

 

93 

traffic to the publishers’ sites that otherwise would not have consulted those sources of 
information.”592 
 
Similar approaches have been tried before, for example in Germany; a German 
Publisher, Axel Springer, noted that after similar legislation allowing publishers to 
charge license fees from news aggregation services was introduced in Germany, their 
incoming traffic from Google’s search results declined 40 percent, and there was an 80 
percent decline in traffic from Google News.593 Finally, they granted Google a free license 
to their content.594 
 
In Belgium, the Copiepresse newspaper trade association press group attempted to 
restrict Google’s ability to use their content in the Google News aggregation service in 
2007. The Brussels Court of First Instance ruled on 13 February 2007 that Google 
violated the copyrights of the Belgian newspapers represented by Copiepresse by 
publishing without permission links to news articles in Belgian newspapers. The court 
ordered Google to remove ‘from all its sites,’ including Google News and cached copies, 
all articles, photographs and graphics of the Belgian newspapers represented by 
Copiepresse.595 The resulting decision by the Brussels Court of Appeal on 5 May 2011 
found that in Google Inc. v Copiepresse, by showing snippets of the material made 
available in Belgian newspapers, Google infringed the rights of Belgian newspapers by 
offering the Google News service in Belgium.596 The decision thus required Google to 
remove the Belgian newspapers from its search and news indices. Consequently, Google 
pulled the Belgian newspapers from its search index and did not include Belgian 
newspaper articles on Google News. However, as discussed above in the study 
commissioned by the Spanish publishers association, the removal of the Belgian 
newspapers from Google’s search and news indices might have deprived those 
newspapers of the traffic coming through Google. Thus, in 2011, Copiepresse relented 
and again allowed Google to index those newspapers.597 
 
Similar discussion has also occurred in the UK; the UK Copyright Tribunal considered in 
the Meltwater Holding BV v The Newspaper Licensing Agency Limited case in 2012 
that the Meltwater system bears similarities to, e.g., Google News and the Google Alerts 
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services, and that they would require a license from publishers to avoid infringing 
copyrights.598 The CJEU decided the Meltwater case on 05 June 2014.599 
 
In Meltwater, the CJEU held that on-screen and cached copies of websites do not require 
the authorization of copyright holders when they are generated by end-users in the 
course of browsing. Thus, copies are necessary for viewing websites. Although such 
copies in principle allow internet users to access works displayed on websites even 
without the authorization of the copyright holders, those copies do not unreasonably 
prejudice the legitimate interests of those rights holders. The court further noted (in 
paragraphs 57-59) that  
 

“In this connection, it must be pointed out that the works are made available to internet users by 
the publishers of the websites, those publishers being required, under Article 3(1) of Directive 
2001/29, to obtain authorisation from the copyright holders concerned, since that making 
available constitutes a communication to the public within the meaning of that article. 

The legitimate interests of the copyright holders concerned are thus properly safeguarded. 

In those circumstances, there is no justification for requiring internet users to obtain another 
authorisation allowing them to avail themselves of the same communication as that already 
authorised by the copyright holder in question.” 

Comparing the Meltwater case (the decision applies only to browsing; as noted in para 
55, “on-screen copies and the cached copies are created only for the purpose of viewing 
websites”) to Svensson, in Svensson, the CJEU established on linking that “making 
available the works concerned by means of a clickable link” does not lead to that work 
being communicated to a new public because the initial communication to a public on a 
website already covers all potential visitors to that website. Therefore, the CJEU’s 
decision in Meltwater does not affect its decision in Svensson on linking. The decision 
in Bestwater addressed ‘framing’ (meaning embedding copyright protected material on 
a website through framing) instead of the linking decided in Svensson. In Bestwater, the 
CJEU held that ‘framing’ does not establish communication to the public under Art. 3(1) 
of the InfoSoc Directive, provided that the work is not communicated to a new public, or 
that it is not communicated in a way that differs from the technical means used for the 
initial communication of the work to the public.600 Therefore, under the CJEU’s present 
interpretation of the right of communication to the public, if a work has been made 
available online, e.g., on a website, linking to it does not result in making it viewable by 
new audiences. Therefore, linking is not an infringement. Nevertheless, the Commission 
proposes in the draft White Paper to amend these rules to harmonize them within the 
EU. This change likely relates to the solutions concerning the role of online 
intermediaries and platforms that some EU member states have addressed, referring in 
particular to news aggregation services,601 and thus apparently for example the so-called 
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‘Google tax’602 which was introduced to impose levy fees on search engines to solve the 
issue of using content online. 
 
Therefore, the Meltwater case might have implications for the Newspaper Licensing 
Agency’s licensing practices, which were the subject matter of the original UK case in 
2012. Coming back to the discussion relating to the so-called ‘ancillary copyright’ 
solutions, as they have also been referred to, the Commission however notes in its draft 
White Paper that such solutions “carry the risk of more fragmentation in the digital single 
market.”603 However, it remains to be seen what the Commission’s approach for any 
reform in this area will be. The Commission might wish to clarify the situation 
concerning linking to infringing content following the CJEU’s decisions in Svensson and 
BestWater.  
 
Additionally, in a pending case, C More Entertainment (Case C-279/13), the Swedish 
Supreme Court (Högsta Domstolen) has asked the CJEU to clarify the situation when 
linking is performed through a paywall, in which “the access to the work to which the 
linking is done is in any way restricted”, thus circumventing content access controls.604 
Although the CJEU’s decisions in Svensson assumed linking to material “freely 
accessible on the Göteborgs-Posten newspaper site”,605 the CJEU did not explicitly 
express its opinion on this aspect. Nevertheless, it has been reported that after 
BestWater, all other than the fifth question have been retracted.606 Therefore, it appears 
that the Swedish Supreme Court is only asking the CJEU whether 
 

“the Member States [may] give wider protection to the exclusive right of authors by enabling 
‘communication to the public’ to cover a greater range of acts than provided for in Article 3(1) of 
the Information Society Directive?”607 

A case pending at the Supreme Court (Hoge Raad) of the Netherlands might provide an 
opportunity to request the CJEU to offer guidance on the embedding of content made 
available without authorization. The Advocate-General with the Supreme Court of The 
Netherlands (Hoge Raad) has issued his opinion on the case and advised Hoge Raad to 
refer questions to the CJEU concerning whether linking to available content without 
authorization constitutes ‘communication to the public’ and to clarify the situation 
concerning circumventing content access controls.608 Currently, the Filmspeler case is 
pending at the CJEU in addition to the GS Media (C-160/15) case, in which the court is 
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requested to provide guidance on linking to content that is made available online without 
authorization of the relevant rights holder.609 
 
This issue concerning ‘making available’ and ‘communication to the public’ is not purely 
European; the right of ‘making available’ is a mode of ‘communication to the public’ 
introduced in the WIPO Internet Treaties (WCT in Articles 6 and 8),610 and the ‘making 
available’ provisions have been implemented in the InfoSoc Directive (in Article 3).611 For 
music-specific discussion surrounding ‘making available’ in an online context, this issue 
also relates to the scope of ‘online rights’ that have been discussed in the context of 
collective management. As noted in Article IV, the scope of ‘online rights’ has been 
discussed because making music available online is not technologically feasible without 
also reproducing the music. In turn, those rights have been harmonized in the InfoSoc 
Directive through Articles 2 (reproduction) and 3 (making available). Reproduction 
rights and the right of making copies available to the public can be managed by separate 
collective management organizations. However, this approach complicates rights 
clearance for ‘online rights’, creating a challenge for improving collective management 
efficiency in Europe.612 Therefore, this issue also might be beneficial to examine as part 
of a possible review of the scope of ‘communication to the public’ and of ‘making 
available’ rights. 
 
Furthermore, as discussed in Article II, although online services can be used for 
infringing activities, Article 15 of the E-Commerce Directive prohibits EU member states 
from imposing a general obligation on internet intermediaries to monitor the 
information transmitted or stored via using their services. When discussing the role of 
online platforms or whether they do not act as neutral intermediaries and “go beyond 
simple hosting or mere conduit of content,”613 the following exceptions under the E-
Commerce Directive must be assessed: 

• “Mere conduit” (Art. 12, Directive 2000/31); and 
• “Hosting” (Art. 14, Directive 2000/31) 

When service providers or online platforms act as neutral intermediaries, as discussed 
in Article II, their actions are typically covered by safe harbor provisions. When they 
merely facilitate the actions of others (such as those exempted under Article 5 of the 
InfoSoc), they are exempted from liability. Furthermore, Recital (59) in the preamble to 
the InfoSoc Directive states, 

‘In the digital environment, in particular, the services of intermediaries may increasingly be used 
by third parties for infringing activities. In many cases, such intermediaries are best placed to 
bring such infringing activities to an end. Therefore, without prejudice to any other sanctions and 
remedies available, rights holders should have the possibility of applying for an injunction 
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against an intermediary who carries a third party’s infringement of a protected work or other 
subject matter in a network. This possibility should be available even where the acts carried out 
by the intermediary are exempted under Article 5. The conditions and modalities relating to such 
injunctions should be left to the national law of the Member States’ (emphasis added). 

Therefore, to maintain the balance between the interests of these stakeholders, 
intermediaries and rights holders, assessing whether an online platform’s role is that of 
a neutral intermediary’s or goes beyond hosting or being a mere conduit of content must 
be carefully considered, as exemplified in the CJEU’s praxis, including the Scarlet v. 
SABAM and Netlog Cases. 

Contributions of fair use / exceptions to copyright protection have been claimed to 
stimulate economic growth. The CCIA (the Computer & Communications Industry 
Association) commissioned studies concerning the ‘copyright exceptions industries’ in 
both Europe614 and the US615 that concluded that industries relying on “copyright 
exceptions” or “fair use” contribute to the EU and US economies. However, Barker has 
presented a critique of “copyright exceptions” or “fair use” studies concerning measuring 
the economic effects of the ‘copyright exceptions industries’ economic contributions, for 
example in their cost–benefit analyses of broadening copyright exceptions.616 
 

(d) Civil enforcement 
 
The Commission’s draft White Paper on EU copyright also discusses civil enforcement. 
In recent years, the role of intermediaries in civil enforcement relating to anti-piracy 
efforts has been a topical issue – specifically, website blocking – as discussed in Article 
II, and has been rather widely used throughout the EU. Recently, the Dutch Supreme 
Court (Hoge Raad) requested that the CJEU clarify whether Article 8(3) of the InfoSoc 
Directive also applies to intermediaries who facilitate infringements.617 As discussed in 
Article II, Article 8(3) of the Information Society Directive (Directive 2001/29) and 
Articles 9.1(a) and 11 of the Enforcement Directive (Directive 2004/48) provide rights 
holders the possibility of bringing an injunction against intermediaries whose services 
are used by third parties for infringing purposes to terminate an infringement of 
intellectual property rights. 
 
The case before the Dutch Supreme Court (Hoge Raad) concerns Ziggo and XS4ALL, 
Dutch ISPs and relates to earlier cases discussed in Article II. On 28 January 2014, the 
Court of Appeal of The Hague overturned the website blocking order granted against 
Ziggo and XS4ALL.618 Currently, the Dutch copyright enforcement organization BREIN 
has requested granting an order against the internet providers Ziggo and XS4ALL to 
block access to The Pirate Bay ‘BitTorrent index’. In connection with the present 
proceedings, the Dutch Supreme Court considered the issues decided by the CJEU in the 
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recent case, Svensson619 on 13 February 2014. Consequently, the court decided to request 
guidance from the CJEU concerning whether the activities of The Pirate Bay, meaning 
the ‘BitTorrent index’ facilitating copyright infringements, should be considered 
'communication to the public’, coming back to the issues decided by the CJEU in the 
recent cases, Svensson620 on 13 February 2014. In Svensson, the court concluded that 
providing a link to content which is publicly available does not constitute a copyright 
infringement (a work freely accessible online is available to all Internet users).  
 
The Dutch Supreme Court has referred to the CJEU questions concerning whether it is 
possible (although providing a link to content which is publicly available does not 
constitute a copyright infringement, as decided in Svensson) to order an injunction 
against an intermediary (within the meaning of the provisions in Art. 8(3) of the InfoSoc 
Directive and Art. 11 Enforcement Directive) facilitating acts of third parties. One 
possibility would be to order internet providers Ziggo and XS4ALL to block their end 
users’ access to The Pirate Bay ‘BitTorrent index’ (effectively, information about the 
location of copyright protected works), although there would be no communication to 
the public (within the meaning of Art. 3(1) of the InfoSoc Directive).621 Therefore, should 
the Commission examine the definition of the rights of ‘communication to the public’ 
and of ‘making available’, as contemplated in the draft White Paper.622 Then, the 
Commission might wish to clarify the situation concerning linking to infringing content 
following the CJEU’s decisions in Svensson and BestWater. 
 
Nevertheless, as discussed in Article II and Article V, the results of blocking orders seem 
unclear. Concerning reducing actual levels of online piracy, their effect has been judged 
questionable by for example Günther and Norrgård623 and by Savola.624 However, 
suggesting a new approach by the Commission [The draft communication:] discusses 
enforcement issues, noting that an “effective and balanced civil enforcement system is 
required” and that a “‘follow-the-money’ approach, which sees the involvement of 
different types of intermediary service providers, seems to be a particularly promising 
method.” Such would “deprive those engaging in commercial infringements of the 
revenue streams (for example from consumer payments and advertising) emanating 
from their illegal activities”.625  
 
According to the Commission, various policy considerations should be studied further. 
These considerations include clarifying what intermediaries may be involved in 

                                                        
619 C‑466/12 – Svensson. 
620 Ibid. 
621 The Supreme Court of The Netherlands (Hoge Raad) in case 14/02399, ECLI:NL:HR:2015:3307, 
available at http://deeplink.rechtspraak.nl/uitspraak?id=ECLI:NL:HR:2015:3307 (accessed 19 November 
2015), Section 7 - Questions of interpretation. 
622 European Commission, Communication from the Commission (internal draft), Towards a modern, 
more European copyright framework, p. 10. 
623 Günther, Petteri and Norrgård, Marcus, Blocking Websites: Copyright Enforcement Online and 
Responsibilities of Internet Intermediaries in Europe, JFT 3/2014 s. 97–131, p. 130. 
624 Savola, Pekka, Internet-operaattoreihin kohdistetut tekijänoikeudelliset estomääräykset erityisesti 
vertaisverkkopalvelun osalta (2013), Licentiate thesis, Aalto University, School of Technology, available at 
http://lib.tkk.fi/Lic/2013/urn100734.pdf (accessed 6 January 2014). See also Pekka Savola, Internet-
operaattori ja perusoikeudet. in Lohi, Tapani (Ed.), Oikeustiede-Jurisprudentia XLVI:2013; Savola, 
Pekka, Internet Connectivity Providers as Involuntary Copyright Enforcers : Blocking Websites in 
Particular (IPR University Center, 2015), available at https://helda.helsinki.fi/handle/10138/153602 
(accessed 19 April 2015). 
625 European Commission, Communication from the Commission (internal draft), Towards a modern, 
more European copyright framework, p. 10-11. 
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enforcement (and how may they be involved) and focusing on the 'follow the money' 
approach, discussed in more detail in Article V. Also the Committee for the Future of the 
Finnish Parliament has taken the view to support curbing commercial-scale 
infringements by adopting the 'follow the money' approach.626 Essentially, the ‘follow the 
money’ approach refers to measures intended to deprive commercial-scale infringers of 
their revenue flows generated from infringements of intellectual property rights.627 
Manara, for example, touched upon this topic in favor of including the ‘follow the money’ 
approach in the available measures to tackle infringements online, discussing the use of 
a ‘follow the money approach’ targeting intellectual property rights infringement on a 
‘commercial scale’ by means of self-regulatory instruments aimed at advertisers and 
payment providers.628 However, for this purpose, who is an 'intermediary' in the context 
of Article 11 of the Enforcement Directive might need to be clarified further.629 Such 
determination should perhaps be performed together with the InfoSoc Art 8(3), which 
mandates granting injunctions “against intermediaries whose services are used by a third 
party to infringe a copyright or related right”, and with the principles established in 
Articles 12-15 of the eCommerce Directive. Here, for example, the 'mere conduit' (Art. 12, 
Directive 2000/31) exemption, in which a neutral intermediary merely facilitates flows 
of information, could provide a model that could be followed to further clarify who is an 
'intermediary' for the purpose of addressing measures that could apply to payment 
providers in connection with the ‘follow the money’ approach and measures intended to 
deprive commercial-scale infringers of their revenue flows. 
 

                                                        
626 Tulevaisuusvaliokunta, Valiokunnan lausuntoTuVL12016 vp E 13/2016 vp, available at 
https://www.eduskunta.fi/FI/vaski/Lausunto/Sivut/TuVL_1+2016.aspx (accessed 12 April 2016). 
627 COM(2015) 550 final, Communication from the Commission to the European 
Parliament, the Council, the European Economic and Social 
Committee and the Committee of the Regions, Upgrading the Single Market: more opportunities for 
people and business (Brussels, 28 October 2015), available at 
https://ec.europa.eu/transparency/regdoc/rep/1/2015/EN/1-2015-550-EN-F1-1.PDF (accessed 28 
October 2015). 
628 See Manara C., “Attacking the Money Supply to Fight Against Online Illegal Content?”, September 
2012, http://facultyresearch.edhec.com/_medias/fichier/edhec-position-paper-attacking-the-money-
supply_1350462532740.pdf (accessed 24 January 2016). 
629 Rosati, Eleonora, Who is an 'intermediary' for the sake of Article 11 of the Enforcement Directive? (The 
IPKat, 18 September 2015), available at http://ipkitten.blogspot.co.uk/2015/09/who-is-intermediary-for-
sake-of-article.html (accessed 16 October 2015). 
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4 FINDINGS 
 
4.1 Main Contents of the Publications 
 
The study consists of analyses of five distinct (but intertwined) areas of digital music and 
copyright law. The discussion in Article I concerns how technological changes have 
changed the dynamics of music distribution and how technological disruption has given 
rise to challenges for copyright. Article II concerns the effectiveness of blocking orders 
as anti-piracy measures. More specifically, it analyzes the role of internet intermediaries 
in connection with protecting intellectual property rights online.  
 
Article III discusses the applicability of ‘digital exhaustion’ to copyrighted content. 
Article IV then discusses inefficiencies in European online music markets in relation to 
licensing music for online uses and in relation to the collective management of copyright. 
The article also discusses how the European collective rights management system should 
be modernized. Finally, Article V discusses the Commission’s plan for a European digital 
single market and the future of online copyright enforcement.  
 
4.2 Article I: Digital Disruption and Music’s Transition to the Cloud 
 
4.2.1 Summary of the Article  
 
Lessons can be learned from the problems that emerged from the DRM discussion. The 
introduction of cloud-based music services has made it possible to access remotely a 
personal music library anywhere. Cloud-based offerings have enabled new ways of music 
distribution that differ both from traditional delivery methods, which are based on using 
physical media, and from digital distribution, which is based on delivery of permanent 
downloads. Technological protection measures used to promote the development of an 
e-content distribution chain and creation of a broadband market in Europe have not 
enabled music distribution online because their implementation in digital downloads has 
primarily denied users certain expected uses. To respond effectively to changes, such as 
online piracy, such measures should be supported by objective data from transparent 
economic research of the adopted measures, as discussed above. The shift to the cloud 
and integration of music services with other media might aid in online music growth. 
However, there must be a balance between copyright owners and users of digital content 
to support development of new innovative services and avoid problems such as those 
connected with the use of restrictive DRM intended to promote music distribution 
online. 
 
The dynamics of music distribution have been altered by rapid technological changes; 
there is no single solution, and consumers’ expectations differ depending upon whether 
content is purchased to ‘own’ or ‘rented’. For permanent downloads, consumers are 
unwilling to accept limitations more restrictive than the exceptions to exclusive rights 
typically available, such as accommodation of private copying for shifting content to 
other devices. However, with access-based offerings such as streaming services, 
technological protections appear not to be considered a problem because certain 
functional equivalents of ‘permitted uses’ are accommodated, including sharing URIs to 
use the same content on different devices. 
 
The above discussion suggests that to improve the competitiveness and efficiency of the 
European content sector and create a functional digital single market, it might be 
beneficial to shift the scope from the level of protection to enabling factors; to improve 
the availability of legitimate content online, such as creating a new single market for 
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digital services and content in Europe; and to balance the interests of rights holders and 
users to improve demand for legal alternatives. When implementing the changes 
outlined in the Digital Agenda, the objective should be to create a legal framework that 
recognizes the need to maintain a fair balance between the interests of rights holders and 
the interests of users of copyrighted works. Also included should be accommodating 
exceptions to exclusive rights because strict restrictions can become barriers to growth if 
consumers do not approve of the limitations on available uses. 
 
4.2.2 Contributors to and Contributions of the Article 
 
The article was written by the author.  
 
The main contributions of the article consist of findings that the dynamics of music 
distribution have been altered by rapid technological changes, that there is no single 
solution, and that consumers’ expectations differ depending upon whether content is 
purchased to ‘own’ or ‘rented’. A balanced approach is needed; there must be a balance 
between the copyright owners and the users of digital content to support the 
development of new innovative services and to avoid problems such as those connected 
with the use of restrictive DRM intended to promote music distribution online. 
 
4.3 Article II: Blocking Websites 
 
4.3.1 Summary of the Article  
 
The effectiveness of anti-piracy measures is the central topic of this article, which 
discusses the effects of the responses, i.e., website blocking measures, on unauthorized 
file sharing (”piracy”). Infringing activities, whether online or otherwise, evolved to 
respond to anti-piracy measures. Currently, copyright-infringing activities do not only 
occur in P2P networks such as the original Napster. Instead, content is also illegally 
shared through, e.g., one-click file-hosting services or streaming websites. 
 
The article analyzes the role of internet intermediaries in connection with protecting 
intellectual property rights online. The above discussion on blocking orders issued 
throughout Europe suggests that the actual effect of these practices remains inconclusive 
due to conflicting data on BitTorrent traffic levels in connection with website blocking 
measures adopted by ISPs. Currently, it appears that rights holders deem website 
blocking an easy fix to their concerns over online piracy.  

This approach will not eradicate online copyright infringement, although it might 
prevent casual infringers to a certain extent. Therefore, the challenge is how to create an 
efficient system without trumping the principle of proportionality to enforce IPRs online. 
In addition to the CJEU’s preliminary rulings in Scarlet v. SABAM and SABAM v. Netlog, 
the CJEU’s judgement in Case C-314/12 (UPC Telekabel Wien) should provide further 
clarification on blocking orders. 

The ‘effectiveness’ of website blocking is understood to require activity from users and 
thus raise the threshold; in effect, the possibility of circumvention is acknowledged and 
the measure of ‘effectiveness’ is whether users will actually circumvent the website 
blocking measures—then, the adopted measures are likely to satisfy the requirement of 
‘effectiveness.’ Concerning reducing the actual levels of BitTorrent use and general online 
piracy, the effect appears less satisfying.  

In addition to the ‘effectiveness’ of website blocking, proportionality of website blocking 
is a central issue in this respect. The CJEU has confirmed in Scarlet v. SABAM and 
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SABAM v. Netlog that intellectual property rights are not inviolable; the protection of 
intellectual property must always be balanced with the freedom of expression and 
privacy of users, the protection of intellectual property rights of creators and an ISP’s 
freedom to conduct a business. In considering the requirement of proportionality, 
current EU law places certain limitations on the possibilities of monitoring network 
traffic; it appears infeasible to place more far-reaching obligations on ISPs to prevent 
IPR infringements online.  
 
Designing Anti-Piracy Policies and Measures 
 
The underlying objective with anti-piracy policies and measures is to reduce online 
piracy and increase demand for legitimate alternatives. The internet has not been 
designed to enable secure content distribution, and the protection of intellectual 
property must always be balanced (as discussed above), as noted in the Commission 
roadmap outlining the current status of a proposal to revise Directive 2004/48/E to 
address, for example, the role of intermediaries. Website blocking does not appear to 
contribute to making legal content a more compelling alternative and improve access to 
such offerings. Instead, website blocking appears to be driving the more serious infringer 
to use various anonymized and encrypted circumvention technologies such as VPN, thus 
complicating enforcement measures. 

The so-called ‘follow the money’ approach targeting advertisers who choose to make 
money from these sites could be one possible anti-piracy measure worth considering. 
Moreover, reducing online piracy should be considered in the context of increasing 
legitimate sales (and reducing the share of piracy of overall music consumption), which 
appears to emphasize the significance of increasing the relative attractiveness of legal 
alternatives as part of the combination of different means to reduce online piracy. A 
policy goal of increasing legitimate sales should contribute to making legal content a 
more compelling alternative and improve access to such offerings. 

File-sharers appear to find solutions to circumvent measures adopted to prevent online 
copyright infringement; therefore, if enforcement and technological protection measures 
used to curb unauthorized use prove insufficient, more emphasis should be placed on 
making legal content a more compelling alternative and improving access to these 
offerings. 
 
4.3.2 Contributors to and Contributions of the Article 
 
The article was written by the author. Marcus Norrgård contributed comments. 
 
The main contributions of the article consist of findings concerning the ‘effectiveness’ of 
website blocking and that reducing online piracy should be considered in the context of 
increasing legitimate sales (and reducing the share of piracy of overall music 
consumption). 
 
4.4 Article III: The Principle of Exhaustion and the Resale of Digital Music 
 
4.4.1 Summary of the Article  
 
Digital music sales, particularly sales of downloaded music files, have given rise to 
questions about whether the distribution right relating to a given individual music file is 
exhausted by downloading that song from an online store. In contrast to the outcome in 
ReDigi in the US, the CJEU in UsedSoft held that the rights holder cannot oppose the 
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resale of ‘used’ commercial software licenses even when a computer program is acquired 
under a license and made available to users by means of a download. Conversely, in 
ReDigi, a US court concluded that buying digital music files by downloading them online 
did not amount to ‘first sale’ and therefore did not exhaust the distribution right; thus, a 
subsequent resale of the digital music on ReDigi’s online marketplace infringed Capitol’s 
copyright.  
 
The issue concerning the original acquirer’s rights to resale depends upon the question 
of whether a download from an online store should be considered a sale (which exhausts 
the copyright holder’s right of distribution) or a license (which does not exhaust the 
copyright holder’s distribution right). Additionally, the analysis includes the fact that 
upon a one-time payment, the buyer typically receives the right to use the downloaded 
content for an unlimited period. Therefore, the sale of a music album by making it 
available for download from the internet might be understood to result in circumstances 
that are similar to those construed in UsedSoft. The CJEU emphasized in UsedSoft that 
its conclusions came from the Software Directive as lex specialis in relation to the InfoSoc 
Directive. However, the judgment left open the question of whether exhaustion might 
also apply to digital works other than software. When purchasing music without DRM 
restrictions, a buyer typically acquires music against a one-time payment that can be 
used for an unlimited period; thus, downloading a music album appears—in practice—
similar to buying a compact disc.  
 
However, the InfoSoc Directive applies to digital music and—although there are 
similarities in making computer software and music downloads available online—there 
are also certain significant differences in the Computer Program Directive and the 
InfoSoc Directive. In UsedSoft, the CJEU interpreted the concept of exhaustion in Article 
4(2) of Directive 2009/24/EC. The CJEU assigned the expression “a copy of a program”, 
contained in that article, a meaning that also includes downloaded intangible copies. 
This meaning appears to extend beyond the meaning contemplated in the ‘agreed 
statements’ concerning interpretation of Article 6 of WCT, in which the expressions 
‘copies’ and ‘original and copies’ are said to refer only to “tangible objects”.  
 
A CJEU ruling in favor of ‘digital exhaustion’ in non-software assets might result in rights 
holders examining alternatives other than digital downloads. DRM has largely been 
abandoned because of end users’ negative attitudes toward it; thus, permanent copies 
are effectively controlled by end users. However, streaming does not require copies that 
are controlled by end users. Therefore, such a decision might push the offerings toward 
streaming—effectively renting content—in which no permanent copies are delivered but 
music is streamed from the service provider’s server and end users gain access only to 
that content, which can be characterized as delivering content as a service instead of 
selling copies. 
 
4.4.2 Contributors to and Contributions of the Article 
 
The article was written by the author.  
 
The main contributions of the article consist of the findings that ‘digital exhaustion’ does 
not appear to apply in non-software assets protected under the InfoSoc Directive. 
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4.5 Article IV: Collective Rights Management and Multi-Territorial 
Licensing of Music 

 
4.5.1 Summary of the Article  
 
The Commission has identified inefficiencies in European online music markets. To 
create a digital single market and to improve the EU’s competitiveness in online music 
markets, cross-border licensing has been addressed by introducing the Collective Rights 
Management Directive. The 2005 Recommendation failed to create a digital single 
market. Subsequently, the market has not produced a solution to introduce multi-
territorial licensing structures for rights in musical works for online use or for when 
publishers withdraw rights to certain repertoires that might further lead to 
fragmentation based on the repertoire instead of national territories. Additionally, 
having rights holders (such as music publishers) individually grant licenses for their 
repertoires might not simplify the licensing process because the rights might be held by 
several rights holders; thus, commercial users must negotiate with several individual 
licensors to secure the necessary rights to use certain musical works. 
 
The Collective Rights Management Directive will not create an EU-wide market for 
online music; it can only facilitate EU-wide collective rights management to support 
creating a digital single market for online music. The directive will not impose EU-wide 
cross-border licensing, but it can create a legal framework for such licensing. 
Furthermore, based on the approach adopted in the Collective Rights Management 
Directive, the future system for managing online music rights in the EU will be seemingly 
based on regional hubs with the capacity to grant multi-repertoire licenses.  
 
Regardless of whether the Collective Rights Management Directive improves collective 
management organization functions and creates a functioning, digital single market to 
realize the benefits of technological development, which has made providing EU-wide 
music services online a technologically feasible option, the benefits might not follow from 
the Collective Rights Management Directive alone. Thus, issues remain for further 
action, such as a discussion on the scope of ‘online rights’ because making music 
available online is not, in a technological sense, feasible without also reproducing it. 
Therefore, it appears worth considering whether ‘online rights’ should cover both the 
‘reproduction right’ and ‘making available right’ to simplify managing mechanical and 
public performance rights for online use. Nevertheless, cross-border licensing might 
stimulate creation of a digital single market and online music services by decreasing the 
number of transactions required, thus reducing transaction costs by rendering it 
unnecessary to obtain licenses for each member state separately. 
 
4.5.2 Contributors to and Contributions of the Article 
 
The article was written by the author.  
 
The main contributions of the article consist of the findings that the Collective Rights 
Management Directive can only facilitate EU-wide collective rights management to 
support creating a digital single market for online music. The directive will not impose 
EU-wide cross-border licensing, but it can create a legal framework for such licensing. 
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4.6 Article V: Digital Single Market 
 
4.6.1 Summary of the Article  
 
Efficient enforcement appears to be a combination of appropriate measures because 
there is no one-size-fits-all solution to piracy. The plan for a European digital single 
market and the future of online copyright enforcement should aim to develop a market-
oriented approach to reducing infringement on the internet. For example, because 
streaming services have shown potential for decreasing piracy, market-based policy 
options should be considered in the context of improving the functioning of markets and 
increasing legitimate sales to improve the functioning of digital music markets. 
 
Concentrating on enforcement, “approximation at the highest level of protection” instead 
of enabling legislation supporting the development of online music services responding 
to consumer demand might have had a negative effect on the development of legitimate 
offerings and European online music markets. Furthermore, harmonization of the EU 
copyright regulatory framework is already supported by enforcement measures. For 
example, as the CJEU recently ruled, a rights holder can bring infringement proceedings 
against an alleged infringer in any EU member state in which the allegedly infringing 
material is made available online.  
 
Thus far, the failure to facilitate EU-wide cross-border licensing has had a negative effect 
on the availability of licensed services and acted as a hindrance to creating a digital single 
market. Reducing online piracy, for example, by using enforcement measures, such as 
‘website blocking’, should not be discussed separately from the change in music markets 
because the underlying objective is to increase demand for legitimate alternatives. If 
enforcement and technological protection measures used to curb unauthorized use prove 
insufficient, more emphasis should be placed on making legal content a more compelling 
alternative and improving access to such offerings. 
 
4.6.2 Contributors to and Contributions of the Article 
 
The article was written by the author.  
 
The main contributions of the article consist of the findings that reducing online piracy, 
for example by using enforcement measures, such as ‘website blocking’, should not be 
discussed separately, and when promoting the development of music markets, more 
emphasis should be placed on making legal content a more compelling alternative and 
improving access to such offerings. 
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5 CONCLUSIONS 
 
5.1 Results 
 
The contribution of this thesis is an analysis of the technology-related changes in 
copyright law in the post-Napster world. The dissertation uses, as a background for 
changes in law, the effect of technological change on how music is acquired and 
consumed by end users and the resulting effect on music markets and then analyzes how 
copyright law in particular has been reshaped to respond to those technological and 
societal changes. 
 
This research builds on previous research. The conclusions from this research have 
shown that the approach in the EU has largely been harmonization limited to narrowly 
defined issues, such as the Satellite & Cable Directive and, more recently, the Collective 
Management Directive, which is intended to provide a pan-European collective licensing 
scheme for online use in the area of musical works. In addition, the level of intellectual 
property protection has seen increases, including the enactment of new anti-piracy 
measures for enforcing copyrights to address the challenge from unauthorized file 
sharing in the context of digital music.  

Those issues are discussed as part of an analysis of five distinct but intertwined areas that 
are covered in Articles I-V. Enforcement, awareness and improving the functioning of 
digital music markets should not be considered separate issues. Although, as they are 
distinct issues, they are interrelated as separate aspects of the EU copyright framework 
and thus relevant with respect to creating a European digital single market. Therefore, 
those issues should also be considered part of the discussion on how EU copyright 
legislation should be revised to respond to enforcement challenges to support the growth 
of legal music. 
 
The contributions of the articles 
 
Article I discusses how the dynamics of music distribution have been altered by rapid 
technological changes; there is no single solution, and consumers’ expectations differ 
depending upon whether content is purchased to ‘own’ or ‘rented’. For permanent 
downloads, consumers are unwilling to accept limitations more restrictive than the 
exceptions to exclusive rights typically available, such as accommodation of private 
copying for shifting content to other devices. However, with access-based offerings such 
as streaming services, technological protections appear not to be considered a problem 
because certain functional equivalents of ‘permitted uses’ are accommodated, including 
sharing URIs to use the same content on different devices. 
 
Recent developments within this field after the publication of the article can be 
summarized by stating that the dynamics of music distribution have continued to 
change. As discussed, streaming appears to be a growth driver in online music, and 
certain data suggest that it might have contributed to reducing piracy due to the 
increased availability of legitimate content while satisfying consumer demand. 
Streaming also accommodates certain functional equivalents of ‘permitted uses’, such as 
private copying, including sharing URIs to use the same content on different devices; and 
this might contribute to users not appearing to consider streaming DRM as restrictive as 
DRM used in connection with permanent downloads. 
 
Article II discusses the role of internet intermediaries in connection with protecting 
intellectual property rights online. The above discussion on blocking orders issued 
throughout Europe suggests that the actual effect of these practices remain inconclusive 
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due to conflicting data on BitTorrent traffic levels in connection with website blocking 
measures adopted by ISPs. Currently, it appears that rights holders deem website 
blocking an easy fix to their online piracy concerns.  
 
The underlying objective with anti-piracy policies and measures is to reduce online 
piracy and increase the demand for legitimate alternatives. The internet has not been 
designed to enable secure content distribution, and the protection of intellectual 
property must always be balanced (as discussed above), as noted in the Commission 
roadmap outlining the current status of a proposal to revise Directive 2004/48/E to 
address, for example, the role of intermediaries.630 Website blocking does not appear to 
contribute to making legal content a more compelling alternative and improve access to 
such offerings. Instead, website blocking appears to be driving the more serious infringer 
to use various anonymized and encrypted circumvention technologies, such as VPN, thus 
complicating enforcement measures. 

Recent developments within this field after the publication of the article can be 
summarized by stating that the results of blocking orders still seem unclear. However, a 
new approach by the Commission in the draft communication on a modern, more 
European copyright framework discusses enforcement issues, noting that an “effective 
and balanced civil enforcement system is required” and that a “‘follow-the-money’ 
approach, which sees the involvement of different types of intermediary service 
providers, appears to be a particularly promising method.” Such an approach would 
“deprive those engaging in commercial infringements of the revenue streams (for 
example from consumer payments and advertising) emanating from their illegal 
activities”.631  
 
Article III discusses the applicability of the exhaustion doctrine in digital music. When 
purchasing music without DRM restrictions, a buyer typically acquires music against a 
one-time payment that can be used for an unlimited period; thus, downloading a music 
album appears—in practice—similar to buying a compact disc. However, the InfoSoc 
Directive does not provide for the ability to reproduce material when that material is 
lawfully purchased by a subsequent acquirer. If the CJEU in fact ruled in favor of ‘digital 
exhaustion’ in non-software assets, such a ruling might result in rights holders 
examining alternatives other than digital downloads. DRM has largely been abandoned 
because of end users’ negative attitudes toward it; thus, permanent copies are effectively 
controlled by end users. However, streaming does not require copies that are controlled 
by end users. Therefore, such a decision might push the offerings toward streaming—
effectively renting content—in which no permanent copies are delivered but music is 
streamed from the service provider’s server and end users gain access only to that 
content, which can be characterized as delivering content as a service rather than selling 
copies.  
 
Recent developments within this field after the publication of the article can be 
summarized by stating that the Commission considers that policy initiatives in the area 
of digital exhaustion appear premature.632 However, in the US, this issue is presently 
being discussed; although the Copyright Office in its 2001 study recommended against a 
                                                        
630 The European Commission, Proposal for a revision of the Directive on the enforcement of intellectual 
property rights (Directive 2004/48/EC), available at 
http://ec.europa.eu/governance/impact/planned_ia/docs/2011_markt_006_review_enforcement_direct
ive_ipr_en.pdf (accessed 10 July 2012). 
631 European Commission, Communication from the Commission (internal draft), Towards a modern, 
more European copyright framework, p. 10-11. 
632 European Commission, White Paper (Internal Draft), A Copyright Policy for Creativity and Innovation 
in the European Union (2014). 
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digital first sale.633 Pallante, United States Register of Copyrights, considers that it might 
be appropriate for Congress to consider this issue because “Congress may not want a 
copyright law in which everything is licensed and nothing is owned”.634 
 
Article IV discusses European collective management concerning the reform of cross-
border licensing of music for online uses. The Collective Rights Management Directive 
will not alone create an EU-wide market for online music; it can only facilitate EU-wide 
collective rights management to support creating a digital single market for online music. 
The directive will not impose EU-wide cross-border licensing, but it can create a legal 
framework for such licensing. Introducing pan-European and multi-repertoire licenses 
for online uses should, as contemplated in the Recital 29635 and earlier in the 
Commission’s February 2008 monitoring report, support development of an EU-wide 
music licensing market for online services,636 and the aggregation of repertoires should 
reduce transaction costs, reducing the cost transmitted to end-users.637 Furthermore, 
based on the approach adopted in the Collective Rights Management Directive, the 
future system for managing online music rights in the EU will be seemingly based on 
regional hubs with the capacity to grant multi-repertoire licenses.  
 
Recent developments within this field after the publication of the article can be 
summarized as follows. Collective management organizations are working on simplifying 
licensing of music for online uses. Recently, for example, the Finnish GT musiikkiluvat, 
the British collecting society PPL (a music licensing company which licenses recorded 
music on behalf of record companies and performers) and PRS for Music (a society of 
songwriters, composers and music publishers) have moved to set up joint ventures to 
function as a single point of contact. Such joint ventures simplify the licensing process to 
allow users of music to obtain a joint public performance license covering both sets of 
rights represented by the two organizations.638 

Article V discusses the role of enforcement in the EU copyright framework and concludes 
that concentrating on enforcement, “approximation at the highest level of protection” 
instead of enabling legislation supporting the development of online music services 
responding to consumer demand might have had a negative effect on the development 
of legitimate offerings and European online music markets. Furthermore, harmonization 
of the EU copyright regulatory framework is already supported by enforcement 
measures. For example, as the CJEU recently ruled, a rights holder can bring 
infringement proceedings against an alleged infringer in any EU member state in which 
the allegedly infringing material is made available online.  
 
Thus far, the failure to facilitate EU-wide cross-border licensing has had a negative effect 
on the availability of licensed services and acted as a hindrance to creating a digital single 
market. Reducing online piracy, for example by using enforcement measures such as 
‘website blocking’, should not be discussed separately from the change in music markets 
because the underlying objective is to increase demand for legitimate alternatives. If 
                                                        
633 United States Copyright Office, DMCA Section 104 Report: A Report of the Register of Copyrights 
Pursuant to § 104 of the Digital Millennium Copyright Act (2001). 
634 Pallante, Maria A., The Next Great Copyright Act (Twenty-Sixth Horace S. Manges Lecture delivered 
on March 4, 2013 at Columbia University), p. 17. 
635 COM(2012) 372 final, p. 19. 
636 European Commission, Monitoring of the 2005 Music Online Recommendation (Brussels, 
07.02.2008), available at http://ec.europa.eu/internal_market/copyright/docs/management/monitoring-
report_en.pdf (accessed 4 September 2012), p. 1. 
637 COM(2012) 372 final, p. 19. 
638 Smirke, Richard, British Collection Societies Plan Joint Company to Ease the Licensing Process 
(Billboard, 2 February 2016). 
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enforcement and technological protection measures used to curb unauthorized use prove 
insufficient, more emphasis should be placed on making legal content a more compelling 
alternative and improving access to such offerings. 

Recent developments within this field after the publication of the article can be 
summarized by stating that, as noted above concerning enforcement measures, the 
Commission has supported the ‘follow-the-money’ approach. However, a more holistic 
approach to harmonization of copyright laws is called for because the EU approach 
focusing on narrowly defined issues appears not to have been the most efficient means 
of harmonizing national copyright laws to reduce barriers to trade and promote 
establishing a digital single market, as further discussed concerning the European 
copyright framework below. 
 
The EU Approach to Copyright Protection 
 
As a response to the shift toward digital, European legislators introduced the InfoSoc 
Directive in 2001. However, it has not been updated since it was introduced. The InfoSoc 
Directive transposed at the Community level the main international obligations under 
the WIPO “Internet Treaties”, including TPM as a means of enforcing copyright. TPM 
were expected to be a viable means of enforcing copyright, including with the protection 
anti-circumvention provisions providing for the possibility of prosecution of actors that 
circumvent TPM. However, technological development has not progressed as 
anticipated; reliance on TPM as an enforcement measure did not develop into the 
predominant approach for protecting online content. However, whereas DRM was 
designed to enable secure distribution, DRM implementation might not eventually have 
supported online music business growth because consumers have been unwilling to 
accept DRM or other limitations that do not for example accommodate private copying 
for shifting content to other devices. Counterintuitively, DRM-free downloads might 
decrease download piracy. In comparison with access-based offerings such as streaming 
services, technological protections appear not to be considered a problem because 
certain functional equivalents of ‘permitted uses’ are accommodated. The use of DRM 
introduced to fight against piracy might have actually acted as a hindrance to increasing 
sales in digital music markets because the rights holders appear to have had a too-
restrictive approach and have employed too high a level of intellectual property 
protection for digital music distribution. 
 
Thus, both too little, as in the lack of available legal remedies or anti-piracy measures, 
and too much protection, as in excessive restrictions on legally acquired content, are not 
optimal when determining the proper scope for protecting intellectual property rights. 
Therefore, there must be a balance between copyright owners and users of digital content 
to support development of new innovative services and avoid problems such as those 
connected with the use of restrictive DRM intended to promote music distribution 
online. 
 
Most recently, the focus concerning anti-piracy has been on the network level and 
website blocking, i.e., the role of internet intermediaries in connection with protecting 
intellectual property rights online. The above discussion on blocking orders issued 
throughout Europe suggests that the actual effect of these practices remains inconclusive 
due to conflicting data on BitTorrent traffic levels in connection with website blocking 
measures adopted by ISPs. Currently, it appears that rights holders deem website 
blocking an easy fix to their online piracy concerns.  

When addressing the easy and convenient availability of desired content, solutions need 
not always be legislative in nature; for example, introducing a global release date for new 
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music, allowing fans to obtain access to legal alternatives at the same time globally, might 
contribute to a reduction in the need to pirate that content. Such approaches are based 
on marketplace solutions that respond to consumers’ entertainment needs. Thus far, the 
failure to facilitate EU-wide cross-border licensing has had a negative effect on the 
availability of licensed services and acted as a hindrance to creating a digital single 
market. Reducing online piracy, for example, by using enforcement measures, such as 
‘website blocking’, should not be discussed separately from the change in music markets 
because the underlying objective is to increase the demand for legitimate alternatives. If 
enforcement and technological protection measures used to curb unauthorized use prove 
insufficient, more emphasis should be placed on making legal content a more compelling 
alternative and improving access to such offerings. 

Presently, it appears that the focus is shifting from ‘piracy wars’ – suing P2P services and 
users – to copyright licensing and exceptions; anti-piracy measures continue to be 
discussed and constitute a topical issue. However, the role of online platforms (such as 
YouTube) appears to have increased. For example, the IFPI claims that YouTube is using 
the DMCA safe harbor to escape paying appropriate music licensing fees.639 Moreover, 
the role of online intermediaries and platforms has been taken up in the Commission 
draft White Paper.640 Here, digital licensing and the “notice and takedown” system are 
separate but intertwined issues; content management tools on online platforms allow 
rights holders to control use of the material online, for example, to remove or monetize 
content. For example, YouTube’s Content ID enables rights holders to control how their 
content is used on YouTube. As noted above, when addressing the easy or convenient 
availability of desired content, solutions need not always be legislative in nature. Such 
approaches are based on marketplace solutions that respond to consumers’ 
entertainment needs. 

Despite the level of intellectual property protection and anti-piracy measures 
implemented to reduce and prevent digital ‘piracy’, the focus on combating these illegal 
activities might still have failed to produce the desired outcome. As stated by Hugenholtz 
et al in 2006, “Approximation at the highest level of protection found in the EU has had 
a detrimental effect on the internal market.”641 Instead of creating more and further-
reaching rights, the focus must be on how rights are exercised more efficiently at both 
the national and EU level and on how revising the EU copyright framework by focusing 
on “enabling factors” might serve to promote the free movement of goods and services 
and create a single digital market in the EU. No silver bullet exists; the solution is a 
multifaceted approach to the piracy problem. Both carrots and sticks are needed: 
innovative, new, consumer-friendly services that respond to consumers’ entertainment 
needs, including easy and convenient availability of desired content and effective anti-
piracy measures to reduce and keep these illegal activities at bay. Thus, intellectual 
property protection and anti-piracy measures need a multifaceted approach to 
addressing infringements online and the development of legitimate offerings and 
European online music markets. 
 
  

                                                        
639 IFPI, Digital Music Report 2015, p. 23. See also Bridy, Annemarie, Targeting Safe Harbors to Solve the 
Music Industry’s YouTube Problem (CIS Blog, 20 April 2015). 
640 European Commission, Communication from the Commission (internal draft), Towards a modern, 
more European copyright framework, p. 9. 
641 Hugenholtz, Bernt et al., The Recasting of Copyright & Related Rights for the Knowledge Economy, 
University of Amsterdam (2006), p. 22. 
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Coherence of the European copyright framework 
 
As discussed above, inefficiencies in the European collective rights management system 
might indeed be one of the issues slowing down the development of legitimate offerings 
and European online music markets, and not all difficulties the recorded music industry 
is experiencing are solely attributable to digital piracy. The challenges of the focus on 
harmonization of narrowly defined issues is further exemplified by for example the EU 
approach on collective management of copyright relating to musical works. The InfoSoc 
Directive did not consider collective management of copyright relating to musical works. 
The Collective Rights Management Directive was recently introduced to provide a pan-
European collective licensing scheme in the area of musical works to complement the 
InfoSoc Directive in that respect. However, overall, harmonization in the EU has been 
limited to narrowly defined issues (such as the Satellite and Cable Directive).  The 
Collective Rights Management Directive only applying to online uses of music 
exemplifies concerns of legal fragmentation in the EU copyright system. Furthermore, 
with the Collective Management Directive, the Commission is again taking a piecemeal 
approach to addressing that issue by presenting a proposal for a regulation on the cross-
border portability of online content services in the internal market to restrict geo-
blocking when it might fragment the internal market. 
 
Furthermore, the exclusive right of distribution, the exhaustion principle and its 
applicability to digital content are discussed as an example because this issue has given 
rise to uncertainties with respect to different treatment of copyrighted works depending 
upon whether those works are, for example, digital music files protected under the 
InfoSoc Directive or computer programs protected under the Software Directive as a lex 
specialis. Thus, different treatment of copyrighted works might affect the coherence of 
EU legislation and, in turn, might result in cost associated with such legal fragmentation 
in the form of uncertainties relating to viability of new products and services. The sale of 
digital music, particularly downloaded music files, has given rise to questions concerning 
whether downloading a song from an online store exhausts the distribution right relating 
to that individual music file. Unlike when purchasing a physical copy of a copyrighted 
work, when a song is downloaded from an online music service, such as iTunes, service 
providers typically characterize this type of transaction as granting a license to the 
consumer to use the content in accordance with applicable contractual restrictions rather 
than being a sale of a copy of the copyrighted work that would trigger the exhaustion 
doctrine. 

The outcome of this focus is that harmonization on narrowly defined issues might have 
led to legal fragmentation within the EU framework on copyright. A possible effect of 
such legal fragmentation might adversely affect the ‘internal’ coherence of the EU 
copyright system relating to the application of the existing EU copyright framework, for 
example, concerning digitally ‘sold’ software versus digitally ‘sold’ music with respect to 
the applicability of the exhaustion principle to 'download-to-own' content. Therefore, the 
coherence of the EU framework should also be considered part of the possible effects of 
harmonization efforts to support growth of European creative industries by aiming for 
legal certainty concerning treatment of different protected subject matter.  

Thus, a more holistic approach to harmonization of copyright laws is called for because 
the EU approach of focusing on narrowly defined issues appears not to have been the 
most efficient means of harmonizing national copyright laws to reduce barriers to trade 
and promote establishing a digital single market. This issue is exemplified by for example 
the Commission’s 2005 study, which reviewed the structures for cross-border collective 
management of copyright pertaining to online music services and recognized that the 
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absence of multi-territorial licensing of musical work online use rights in the internal 
market is a likely barrier to growth in legal offerings across the EU.642 This view has also 
been supported by research suggesting that inefficient licensing practices might result in 
potential lost revenues from digital music.643 
 
5.2 Policy Considerations 
 
A modernized copyright framework 
 
The underlying objective of all actions is to increase demand for legitimate alternatives. 
If enforcement and technological protection measures that are used to curb unauthorized 
use prove insufficient, more emphasis should be placed on making legal content a more 
compelling alternative and improving access to such offerings. The desired societal effect 
of this research is to further the understanding of how law, and the EU framework on 
copyright in particular, has affected (digital) music markets and how harmonization 
efforts should be designed to facilitate the functioning of digital music markets. 
 
To support the growth of legal music and to be effective in increasing legitimate sales and 
reducing piracy, the approach to revising copyright rules should not merely concentrate 
on enforcement. As further discussed, particularly in article V, the plan for a European 
digital single market and the future of online copyright enforcement should aim to 
develop a market-oriented approach to reducing infringement on the internet. For 
example, streaming services have shown potential for decreasing piracy; thus, market-
based policy options should be considered in the context of improving the functioning of 
markets and increasing legitimate sales to improve the functioning of digital music 
markets. Therefore, as further discussed in article V, addressing enforcement challenges 
to support the growth of legal music should be a combination of different measures to 
reduce online piracy. Enforcement, awareness and improving the functioning of digital 
music markets should not be considered separate issues; although distinct, they are 
intertwined and thus relevant with respect to creating a European digital single market. 

Therefore, although there has been much focus on enforcing copyrights (in the context 
of (online) music and the challenge from unauthorized file sharing by services such as 
Napster, Grokster, Gnutella, and Kazaa), the focus should instead be on understanding 
the changed dynamics of digital music distribution – in particular, on how to support the 
growth of digital music markets. Reducing online piracy should be considered in the 
context of increasing legitimate sales (and reducing the share of piracy of overall music 
consumption), which appears to emphasize the significance of increasing the relative 
attractiveness of legal alternatives as part of the combination of different means to 
reduce online piracy. A policy goal of increasing legitimate sales should contribute to 
making legal content a more compelling alternative and improve access to such offerings. 
Concerning the changes in the EU copyright regulatory framework, Hugenholtz et al. 
have concluded that  

“[o]ne might even go a step further and argue that the process of harmonization, which has led 
almost inevitably to approximation at the highest level of protection found in the EU, has had a 
detrimental effect on the internal market by creating more and further-reaching rights that are 

                                                        
642 European Commission, European Commission, Commission Staff Working Document – Study on a 
Community Initiative on the Cross-Border Collective Management of Copyright, (7 July 2005), available at 
http://ec.europa.eu/internal_market/copyright/docs/management/study-collectivemgmt_en.pdf, p. 5. 
643 See Ghafele, Roya and Gibert, Benjamin, Counting the Costs of Collective Rights Management of Music 
Copyright in Europe, pp. 5, 35. 
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exercised at the national level, and therefore serve as obstacles to the free movement of goods and 
services.”644  

Therefore, future changes should come from a systematic approach based in economics 
and should be used in connection with legislative proposals and related decision making 
to allow impact assessment of those changes in a transparent legislative process in which 
empirical analysis plays a role. As Landes and Posner have noted, “[t]he most difficult 
economic questions about copyright law have to do with the scope of legal 
protection.”645 Additionally, as Oksanen and Välimäki have noted, “[t]he more 
aggressive methods are used to stop the distribution [of infringing content], the stronger 
is the resistance”,646 but promoting the availability and access to legal content should 
also be factored in to support reducing piracy.  
 
Shifting the focus from the level of protection to enabling factors 
 
Therefore, what would be the right level of intellectual property protection, noting that 
we can be reasonably certain that ‘no protection’ is not the correct answer? As discussed 
above, Lemley notes that the economic literature on intellectual property does not 
provide a clear answer;647 however, ceasing to try finding the right level of intellectual 
property protection is not a viable alternative. To strike a balance concerning the right 
level of intellectual property protection, the right course of action could be utilizing 
empiric studies to assess the effects of adopted solutions and using independent research 
to aid in planning future legislative measures with a view to employing evidence-based 
rule-making in connection with revising the EU copyright framework. 
 
Moreover, note that the actual level of intellectual property protection and whether rights 
holders actually use the maximum level of intellectual property protection available are 
different things, as shown for example in the DRM discussion. Although DRM and TPM 
are available and are supported by anti-circumvention provisions in copyright 
legislation, market demand has steered the use of DRM and TPM toward a more 
balanced level in which available uses for legally acquired content are more in line with 
what consumers expect. Therefore, it should be considered that copyright law does not 
necessitate the use of the maximum level of intellectual property protection available but 
instead allows flexibilities. Nevertheless, uses have often failed to consider this need to 
strike a balance between the rights and expectations of different stakeholders involved, 
as exemplified by for example the Sony ‘rootkit’ episode. Therefore, failure to use 
copyright law optimally could also be viewed as a market failure, as suggested by the 
possibility that DRM introduced to fight piracy might have acted as a hindrance to 
increasing sales in digital music markets because rights holders appear to have adopted 
a too-restrictive approach and employed too high a level of intellectual property 
protection for digital music distribution. 
 
To improve the competitiveness and efficiency of the European content sector and create 
a functional digital single market, it might be beneficial to shift the scope from the level 
of protection to enabling factors by improving the availability of legitimate content 
online, such as by creating a new single market for digital services and content in Europe 

                                                        
644 Hugenholtz, Bernt et al., The Recasting of Copyright & Related Rights for the Knowledge Economy, 
University of Amsterdam (2006), p. 22. 
645 Landes, William M. and Posner, Richard A., An Economic Analysis of Copyright Law, p. 325-33, 344-
53. 
646 Oksanen, Ville, Välimäki, Mikko: Theory of Deterrence and Individual Behavior. Can Lawsuits Control 
File Sharing on the Internet? Review of Law and Economics, 2007, p. 18. 
647 Lemley, Mark A., Property, Intellectual Property, and Free Riding, p. 44. 



 

 

114 

and by balancing the interests of rights holders and users to improve demand for legal 
alternatives. The question might not be ultimately about control but about incentivizing 
consumers to use legitimate offerings by increasing the relative attractiveness of online 
music services in relation to unauthorized channels. Thus, increasing the demand for 
legitimately available content might be a strategy to reduce online piracy. No silver bullet 
exists; efficient enforcement should be a combination of appropriate measures. 
 
There might be no one-size-fits-all solution to combating piracy. Different forms of illegal 
activities might well require different types of anti-piracy measures for them to be 
effective. For example, when addressing piracy by involving intermediaries, using the 
‘follow the money’ approach to ad-funded sites offering unauthorized copyrighted 
content might become a more effective alternative than using website blocking (which, 
with presently used blocking measures, has not been as effective as claimed). However, 
using more-effective blocking measures (such as DPI) could have serious adverse 
consequences on user privacy. Thus, a balance must be struck between the rights and 
expectations of different stakeholders involved in this matter, including rights holders, 
intermediaries and consumers. Solutions might ultimately need to be market-led – as 
suggested by the uptake of subscription streaming services and their potential for 
displacing piracy. ‘Comparative attractiveness’ of legal alternatives might be central to 
adapting the recorded music business to the changed environment.  

The plan for a European digital single-market and the future of online copyright 
enforcement should aim to develop a market-oriented approach to reducing 
infringement on the internet. For example, because streaming services have shown 
potential for decreasing piracy, market-based policy options should be considered in the 
context of improving the functioning of markets and increasing legitimate sales to 
improve the functioning of digital music markets. In addition to music, movies and other 
audiovisual content are also accessed through unauthorized websites that make content 
illegally available for streaming. Those unlicensed services often generate revenues 
through advertising as a business model, which suggests that measures targeted at 
revenue generation might be effective.  Eventually, if online music services fail to live up 
to consumers' expectations and provide to customers those experiences they desire, the 
level of intellectual property protection alone might well prove to be an insufficient 
answer to declining sales. Instead, the focus should be on making different products and 
services compelling offerings to attract users. 
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Digital Disruption and Music’s Transition to 

Cloud: Challenges for Copyright in the 

Information Age*

By LL.M., M.Sc. (Econ.) Petteri Günther**

The introduction of cloud-based music services has facilitated access to a per-

sonal music library anywhere. These new offerings have produced a form of

music distribution that differs both from traditional delivery using physical me-

dia and digital distribution through delivery of permanent copies. The dynamics

of music distribution have been altered by rapid technological changes; there is

no single solution, and consumers’ expectations differ depending on whether

content is purchased to ‘own’ or ‘rented’.

For permanent downloads, consumers are unwilling to accept digital rights

management (DRM) or other limitations that do not for instance accommodate

private copying for shifting content to other devices. However, with access-

based offerings, such as streaming services, technological protections appear not

to be considered a problem because certain functional equivalents of ‘permitted

uses’ are accommodated.

To improve the competitiveness and efficiency of the European content sec-

tor as well as create a functional digital single market, it may be beneficial to

shift the scope from the level of protection to enabling factors; improving the

availability of legitimate content online, such as creating a new single market for

digital services and content in Europe; and balancing the interests of rights

holders and users to improve demand for legal alternatives. Therefore lessons

may be learned from the problems that emerged from the DRM discussion.

1. Introduction

Recently, technological developments, especially those related to the emer-

gence of the information society, have changed the ways we experience music.

Traditionally, music has been distributed as embedded on physical products,

such as CDs, but digital distribution produced the first instance of delivering

content to users without using physical media as a carrier, such as through on-

line music stores. Furthermore, the available options have increased since the

early days of online music. The markets for online music are growing and, in

* This article has been peer reviewed.
** Doctoral student at Hanken.
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addition to delivering music files for consumers to ‘own’, ‘access-based’ offer-

ings, which provide access to content hosted by the service instead of locally

stored copies, have become available in addition to other alternatives for online

music. For permanent downloads, consumers are unwilling to accept digital

rights management (DRM) or other limitations that do not for instance accom-

modate private copying for shifting content to other devices. However, with

access-based offerings, such as streaming services, technological protections ap-

pear not to be considered a problem because certain functional equivalents of

‘permitted uses’ are accommodated.

Music’s migration to cloud, which today is a term used synonymously with

the Internet (although the concept actually implements the underlying idea of

connecting to a mainframe over network and dates back to the 1960s),1 has re-

ceived attention, and the introduction of cloud-based music services has facili-

tated access to a personal music library anywhere. Furthermore, cloud-based

music services may include features ranging from cloud streaming to cloud-

locker services. These new offerings have produced a form of music distribution

that differs both from traditional delivery using physical media and digital distri-

bution through delivery of permanent copies. These changes also reflect a trend

that can be characterized as digital disruption;2 and digital music services, which

initially appeared niche products, are increasingly becoming adopted by main-

stream customers. This entails a shift from traditional music distribution involv-

ing mass production and distribution of physical goods, such as CDs, to distri-

bution through digital channels, as technological developments have changed

the dynamics of music distribution.

The purpose of this article is to analyze changes in the music industry, espe-

cially from DRM and technological protection measures (TPM) use, related to

the relevant legislation affecting digital music distribution in the European Un-

ion, particularly the InfoSoc Directive.3 The aim is also to use a policy ap-

proach to assess key legislative changes, especially converting the WIPO Copy-

right Treaty (WCT),4 which has also received criticism for having an imbal-

1 See Luis M. Vaquero, Luis Rodero-Merino, Juan Caceres, Maik Lindner, A break in the clouds:
towards a cloud definition, (2009) ACM SIGCOMM Computer Communication Review, Volume
39 Issue 1, available at http://dl.acm.org/citation.cfm?id=1496091.1496100&coll=&dl=ACM
(accessed 24 November 2011).
2 See Clayton M. Christensen and Joseph L. Bower, Disruptive Technologies: Catching The Wave,
(1995) Harvard Business Review, available at: http://hbr.org/1995/01/disruptive-technologies-
catching-the-wave/ar/1 (accessed 9 September 2011).
3 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the
harmonisation of certain aspects of copyright and related rights in the information society (the In-
foSoc Directive).
4 WIPO Copyright Treaty (adopted in Geneva on December 20, 1996), available at http://
www.wipo.int/treaties/en/ip/wct/trtdocs_wo033.html (accessed 3 January 2012). For back-
ground information on the WCT, see Working Group on Intellectual Prop. Rights, Info. Infra-
structure Task Force, Intellectual Property and the National Information Infrastructure (1995),
available at http://www.uspto.gov/web/offices/com/doc/ipnii/ipnii.pdf (accessed 24 October
2011).



Digital Disruption and Music’s Transition to Cloud …  461

anced approach to copyright issues in online environment,5 as well as the

WIPO Performances and Phonograms Treaty (WPPT)6 (the ‘Internet Trea-

ties’) into community law; whether such changes have supported online music

growth; and how the EU’s copyright policy could support growth in this field.

However, this article is not an exhaustive study on such issues; it identifies the

challenges and raises discussions on the way to fine-tune community law to

meet the adopted policy objectives.

Technological protection measures were intended to enable secure music

distribution online. However, TPMs for digital content following adoption of

certain legislative changes may not eventually have supported online music

growth, although technological protection measures and anti-circumvention

provisions were primarily designed to enable secure distribution of content on-

line because restricting use of copyrighted content that surpasses permitted uses

does not encourage the use of legal sources for content. Copyrights should re-

ward new music creation while exceptions to exclusive rights, such as permitted

uses under certain exceptions or fair use, should be given attention; also further

support of economic growth by promoting innovation in creative industries7

should be considered. Therefore, it may be beneficial to shift the scope from

the level of protection8 to create a regulatory framework that facilitates future

growth by improving the availability to consumers of legitimate content online

(meaning content lawfully acquired by consumers, and here primarily digital

music acquired from online music services where it has been made available at

right holders’ permission)9 and by balancing the interests of right holders and

users such that legitimate content is a compelling alternative.

Currently, music’s migration to cloud raises new challenges, but lessons may

be learned from the problems that emerged from the development of digital

distribution, especially from the DRM discussion. Identifying the issues that

may have slowed consumer adoption of online music from legal sources could

aid in avoiding similar problems, for example, in facilitating the Digital Agenda

5 See e.g., Peter Jaszi, Caught in the Net of Copyright, 75 OR. L. REV. 19 (1996); Leslie A. Kurtz,
Copyright and the National Information Infrastructure in the United States, 18 EUR. INTELL. PROP.
REV. 120 (1996); Jessica Litman, The Exclusive Right to Read, 13 CARDOZO ARTS & ENT. L.J.
29 (1994); Charles McManis, International Intellectual Property Protection and Emerging Computer
Technology: Taking TRIPS on the Information Superhighway, 41 VILL. L. REV. 207 (1996)).
6 WIPO Performances and Phonograms Treaty (adopted in Geneva on December 20, 1996),
available at http://www.wipo.int/treaties/en/ip/wppt/trtdocs_wo034.html (accessed 3 January
2012).
7 See Ian Hargreaves, A Review of Intellectual Property and Growth (2011), available at http://
www.ipo.gov.uk/ipreview-finalreport.pdf (accessed 27 December 2011).
8 See Bernt Hugenholtz et al., The Recasting of Copyright & Related Rights for the Knowledge Econ-
omy, (2006) University of Amsterdam, available at: http://www.ivir.nl/publications/other/
IViR_Recast_Final_Report_2006.pdf (accessed 10 July 2010), p. 22.
9 At the moment there is no harmonized definition in the EU for ‘illegal content’; see e.g. Com-
mission, A clean and open Internet: Public consultation on procedures for notifying and acting on
illegal content hosted by online intermediaries, available at http://ec.europa.eu/yourvoice/ipm/
forms/dispatch?form=noticeandaction (accessed 25 September 2012).
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policy objectives for Europe to support online music growth.10 The focus

herein is on digital distribution where the content is chosen by the user, such as

downloading and on-demand streaming; therefore, online CD sales are ex-

cluded from the scope of this discussion. As a temporal limitation, the focus is

on developments since the turn of the millennium.

2. Technological Changes and the Online Music Market

2.1 Music: Going Digital and the Migration to Cloud. Since the rise of Napster in

1999 and its fall in 2001,11 we have witnessed “massive changes in the music indus-

try, most of which have been triggered by the rapid development of online and mobile mu-

sic technology.”12 Milestones include the launch of certain online music services

that have characterized trends in digital distribution, such as the introduction of

iTunes in 2001;13 the recent rise of access-based models; and music’s migration

to cloud. In addition to technological changes, distribution through digital

channels has also changed the role of ownership, which previously required

owning physical media, such as CDs. Furthermore, embedded content is tradi-

tionally ‘sold,’ whereas digitally distributed content is typically ‘licensed,’ which

generated further challenges to the balance between the interests of right hold-

ers and users, such as expectations for available uses, including private copying

(e.g., format shifting across devices and platforms).

Currently, cloud music service does not have a standard definition,14 but to

briefly outline the differences in digital distribution, online download stores sell

audio files through per-song purchases,15 subscription16 or both. However,

cloud music services can be divided into cloud-based offerings that allow users

to access music, they do not own without delivery of permanent copies (e.g.,

streaming from a pre-determined catalog)17 and cloud-locker18 services,19

10 The Digital Agenda for Europe: Communication from the Commission (26/08/2010),
COM(2010) 245 final/2, available at http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri
=COM:2010:0245:FIN:EN:PDF (accessed 1 November 2011).
11 See Wikipedia, Napster, available at http://en.wikipedia.org/wiki/Napster (accessed 20 De-
cember 2011).
12 Music Ally, Digital music timeline 2000–2009 – the decade at a glance (2009), available at http://
musically.com/blog/2009/12/31/digital-music-timeline-2000-2009-the-decade-at-a-glance/ (ac-
cessed 31 December 2009).
13 See Wikipedia, iTunes, available at http://en.wikipedia.org/wiki/Itunes (accessed 20.12.2011).
14 See Cary Sherman and Jonathan Potter, CLOUD-BASED MUSIC SERVICES: LEGAL IS-
SUES TO CONSIDER in Rethinking Music: A Briefing Book (The Berkman Center for Internet
& Society, Harvard University) (April 24, 2011), available at http://cyber.law.harvard.edu/sites/
cyber.law.harvard.edu/files/Rethinking_Music_Briefing_Book_April-25-2011.pdf (accessed 26
December 2011), p. 67.
15 E.g., iTunes Store, http://www.itunes.com (accessed 5 January 2012).
16 E.g., Rhapsody, http://www.rhapsody.com (accessed 5 January 2012).
17 E.g., Pandora, http://www.pandora.com and Spotify, (accessed 5 January 2012).
18 E.g., MP3tunes, http://www.mp3tunes.com/ (accessed 5 January 2012).
19 See Wikipedia, Comparison of online music stores, available at http://en.wikipedia.org/wiki/
Comparison_of_online_music_stores (accessed 4 January 2012).
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which feature digital lockers for users to manage and play their music.20 For ex-

ample, using digital lockers users may upload a personal music library to the

service and access their content by streaming it to computers and mobile

phones.

Currently, digital downloads are the dominant model for digital music distri-

bution through legal channels,21 but the importance of access-based music serv-

ices is growing, and Gartner forecasts that in 2015 streaming music services will

generate approximately one-third of the revenues from digital channels.22 Fur-

thermore, cloud computing is likely to shape future content consumption

through a wide variety of channels,23 although using multiple devices to access

content is currently a niche application.24 Nevertheless, future revenue growth

may depend on delivering the right quality and genre of content to the right

consumers over the right platform.25 Therefore, it may be necessary to adopt a

“three screen strategy” to address content consumption through various channels,

such as TV, computer and mobile devices,26 which, for example, are supported

by the projection that mobile data growth will likely be largely driven by on-

demand and streamed content to overcome mobile device storage limitations.27

The current discussion within the music industry is characterized by a shift

from traditional music distribution (e.g., mass production and distribution of

physical goods, such as CDs) to distribution through digital channels as well as

the role of ownership versus access.28 A question related to the paradigm shift

in music is how to conveniently deliver more music to more people. However,

the potential for cloud computing may not include ubiquitous device access but

20 See Whitson Gordon, Cloud Music Comparison: What’s the Best Service for Streaming Your Library
Everywhere? Lifehacker (15 June 2011), http://lifehacker.com/5812138/cloud-music-compari-
son-whats-the-best-service-for-streaming-your-library-everywhere (accessed 11 January 2012).
21 Nielsen, The hyper-fragmented world of music (March 2011), available at http://www.midem.com/
RM/RM_Midem_v2/pdf/whitepapers/MIDEM-Nielsen-The-hyper-fragmented-world-of-mu-
sic.pdf (accessed 15 January 2012), p. 9.
22 Gartner, Gartner Says Worldwide Online Music Revenue from End-User Spending Is on Pace to Total
$6.3 Billion in 2011 (November 8, 2011), http://www.gartner.com/it/page.jsp?id=1842614 (ac-
cessed 9 November 2011).
23 Accenture, Content and the Cloud – How cloud computing will help the broadcast and entertainment
industry innovate, adapt, and achieve high performance (2010), available at http://www.accenture.com/
NR/rdonlyres/9618AC6A-9B94-4A72-8467-F0E35C7D6431/0/Accenture_Content_and_the_
Cloud.pdf (accessed 17 June 2010), p. 1.
24 Digital Music News, Forrester: This Multi-Device Mania Thing Is a Myth… (12 July 2010) http:/
/digitalmusicnews.com/stories/071210forrester (accessed 16 July 2010).
25 Accenture, note 24, p. 1.
26 Sandvine, Global Internet Phenomena Report (Fall 2011), available at http://www.sandvine.com/
downloads/documents/10-26-2011_phenomena/Sandvine%20Global%20Internet%20Pheno-
mena%20Report%20-%20Fall%202011.pdf (accessed 26.10.2011), p. 8.
27 Cisco, Cisco Visual Networking Index: Global Mobile Data Traffic Forecast Update, 2011–2016
(2012), available at http://www.cisco.com/en/US/solutions/collateral/ns341/ns525/ns537/
ns705/ns827/white_paper_c11-520862.pdf (accessed 24 February 2012), p. 11.
28 See Stuart Dredge, EMI’s Jim Brady: ‘True digital music fans do not have a very strong ownership
habit’, Music Ally (22 November 2011) http://musically.com/2011/11/22/emi-jim-brady-mu-
sic-techpitch-45/ (accessed 12 April 2012).
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an unified experience combining music discovery, acquisition, management

and consumption in a single environment.29 For example, the music player

Tomahawk30 is not a cloud service, but it attempts to create a unified experi-

ence by combining music from various sources.

Many cloud services combine different functionalities, and in some services

users may upload copies of their locally stored media to the cloud or the service

may scan a user’s hard drive for media files and authorize use of the correspond-

ing content hosted in the service.31 For instance, reproducing a work on a

server, as well as making the music available through the service, impacts the li-

censing requirements for service providers. There is some controversy regarding

such issues, which has been generated by some online music services,32 such as

who (the service provider or user) is performing the copyright-relevant acts and

whether a license is necessary.

For example, Amazon.com maintains that users of their Cloud Player upload

their own content, and no license is required to accommodate this activity.33

Furthermore, the Google Music Terms of Service for Google Music Storage

claim that users direct Google to store unique copies of the users’ music files at

the user’s request,34 and therefore, no license is necessary. Another question is

whether users are allowed to upload their music under the applicable license for

their content.

Different features of cloud-based music services and their legal implications

for licensing are also relevant outside the scope of digital music. For example,

the Finnish Copyright Commission has discussed network-based personal video

recorder technology (network PVR) in relation to private copying,35 and simi-

lar considerations are relevant. However, an in-depth analysis of such features

and their licensing requirements are beyond the scope of this article.

Although digital music’s migration to cloud raises new challenges, the history

of recorded music has witnessed several occasions where technological advances

have caused controversy within the music industry.36 For example, in 1932, the

29 Mark Mulligan, 360-Degree Music Experiences: Use The Cloud To Target Device-Use Orbits (2010),
available at http://blogs.forrester.com/mark_mulligan/10-07-12-360_degree_music_experiences
_use_cloud_target_device_use_orbits (accessed 26 February 2012).
30 Tomahawk, http://www.tomahawk-player.org/ (accessed 26 February 2012).
31 Cary Sherman and Jonathan Potter, note 15, p. 67.
32 See UMG Recordings, Inc. v. Shelter Capital Partners LLC (No. 09-55902); UMG Recordings, Inc.
v. Veoh Networks, Inc. (Nos. 09-56777, 10-55732) (9th Cir., 20 December 2011).
33 Jacqui Cheng, Amazon on Cloud Player: we don’t need no stinkin’ licenses, ArsTechnica (29 March
2011) http://arstechnica.com/media/news/2011/03/amazon-on-cloud-player-we-dont-need-
no-stinkin-licenses.ars (accessed 11 January 2012).
34 Additional Terms of Service for Google Music, available at http://music.google.com/about/
terms.html (accessed 14 February 2012).
35 See Tekijänoikeustoimikunta (2012), Tekijänoikeustoimikunnan mietintö; Ratkaisuja digiajan
haasteisiin, available at http://www.minedu.fi/OPM/Julkaisut/2012/Tekijanoikeustoimikunnan
_mietinto.html (accessed 26 January 2012).
36 See Mikko Huuskonen, Copyright, Mass Use and Exclusivity, On the Industry Initiated Limitations
to Copyright Exclusivity, Especially Regarding Sound Recording and Broadcasting (Doctoral dissertation,
May 2006, University of Helsinki, Faculty of Law, Department of Private Law and IPR Univer-
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ASCAP in the US claimed that radio posed a threat to the industry:37

“Tin Pan Alley is sadly aware that Radio has virtually plugged up its oldtime outlets,

sheet music and gramophone discs. The average music publisher used to get $175,000 a

year from disc sales. He now gets about 10% of this. No longer does a song hit sell a

million copies. The copious stream of music poured out by Radio puts a song quickly

to death. The average song’s life has dwindled from 18 months to 90 days; composers

are forced to turn out a dozen songs a year instead of the oldtime two or three.”

Similar to radio, mp3 players and the sale of digital media online have produced

certain challenges; for example, consumers’ ability to easily produce perfect

copies has generated a fear of “mass infringements” within the recording indus-

try.38 In turn, these developments have led to a call for increased legal protec-

tion of copyrighted content, as exemplified by the RIAA’s filing in RIAA v.

Diamond:39

“While the proliferation of MP3s over the Internet has been a serious problem for the

recording industry, the scope of that problem has been bound by a natural limitation.

MP3 files can be played only by computers, and enjoyed only while operating a com-

puter. The introduction of the Rio devices – and a number of anticipated look-alike

devices from other vendors – will change that by making MP3 files portable.

[…]

The growth of illicit MP3 files will injure not only the record companies and artists

whose work will be pirated, but also the music publishers, musicians, background sing-

ers, songwriters and others whose existence is dependent on revenue earned by record

sales.”

As demonstrated by earlier experiences, new technologies have raised concerns

and legal challenges, but the development of music distribution is driven by

technological advances. These advances are heading toward systems with func-

tional characteristics resembling the “Celestial Jukebox” that first received at-

tention in Paul Goldstein’s book from 1994, which described it as a satellite

where people can access information:40

37 TIME Magazine, International: Pump v. Well (Monday, Aug. 08, 1932), available at http://
www.time.com/time/magazine/article/0,9171,744131,00.html (accessed 10 November 2011).
38 See Annemarie Bridy, Is Online Copyright Enforcement Scalable? (8 June 2011). Vanderbilt Jour-
nal of Entertainment & Technology Law, Vol. 13, No. 4, pp. 695–737, Summer 2011. Available at
SSRN: http://ssrn.com/abstract=1739970, (at p. 698, discussing e.g. the LimeWire and Grokster
cases).
39 Plaintiff-Appellant’s Appeal Brief, in RIAA v. Diamond (Nov. 24, 1998), available at https://
w2.eff.org/legal/cases/RIAA_v_Diamond/19981124_riaa_brief_images/page-images.html, pp. 9–
10 (accessed 11 November 2011).
40 Paul Goldstein, Copyright’s Highway: The Law and Lore of Copyright from Gutenberg to the Celestial
Jukebox (1994), New York: Hill and Wang, p. 199.

__________
sity Center, Hanken), available at http://ethesis.helsinki.fi/julkaisut/oik/yksit/vk/huuskonen/
copyrigh.pdf (accessed 11 November 2011).
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“…a technology-packed satellite orbiting thousands of miles above Earth, awaiting a

subscriber’s order – like a nickel in the old jukebox, and the punch of a button – to

connect him to any number of selections from a vast storehouse via a home or office re-

ceiver that combines the power of a television set, radio, CD player, VCR, telephone,

fax, and personal computer…”

2.2 Growing Digital Music Markets and Shared Experiences. The rapid growth of

digital distribution highlights the significance of digital music. While CD sales

remained the largest revenue source for the music industry in 2011, the online

music market has grown 6 percent each year since 2010, and the music indus-

try’s global revenues from digital channels were approximately 29 percent of

the industry’s total revenues.41 However, in 2004, only 2 percent of industry

global revenues were from digital channels.42 The year 2011 was also when

digital music sales in North America exceeded the volume of physical sales, as

digital sales accounted for 50.3 percent of music purchases during this year;43

globally, the share of digital music sales was 32 percent.44

Worldwide revenues from digital channels totaled $5.2 billion in 201145 and

are forecasted to reach $7.7 billion in 2015, whereas global revenues from phys-

ical music are expected to decrease from approximately $15 billion in 2010 to

$10 billion in 2015,46 which also suggests a trend where physical media is losing

ground and digital music is on the rise. Furthermore, the worldwide number of

users that access music through online channels, such as downloads as well as

mobile and subscription services is forecasted to increase from 823 million in

2010 to 1,555 billion people by the end of 2014.47 

The growth of digital channels and their integration into other online media

may also affect music discovery because, while radio remains the primary tool

for music discovery, it is unclear how consumer habits are affected by integra-

tion of music and social media, as recommendations from family and friends are

also a strong influence.48 Social networking services are aimed at offering ‘social

sharing’ for sharing content with peers, and thus, a user’s network may become

41 IFPI Digital Music Report 2011, available at http://www.ifpi.org/content/library/DMR2011.pdf
(accessed 16 January 2012), p. 5.
42 Ibid., p. 13.
43 The Nielsen Company & Billboard, Music Industry Report (2012), available at http://
narm.com/PDF/NielsenMusic2011YEUpdate.pdf (accessed 9 January 2012), p. 8.
44 IFPI Digital Music Report 2012, available at http://www.ifpi.org/content/library/DMR2012.pdf
(accessed 8 February 2012), p. 6.
45 Ibid. 
46 Gartner, note 23.
47 IE Market Research, Global Digital Music Forecast for online, mobile, and subscription channels,
2010–2014, Executive Summary (14 September 2010) available at https://www.iemarketre-
search.com/Members/Reports/Global-Digital-Music-Forecast-for-online-mobile-and-subscrip-
tion-channels-2010--2014-Global-Digital-Music-Markets-will-see-Retail-Revenues-increase-
to-32-5-billion-by-the-end-of-2014-RID1679-1.aspx (accessed 18 September 2010).
48 The NPD Group, Inc., NARM and The NPD Group Unveil Results of Research Report on
Consumers and Music Discovery, (Press Release, November 10, 2011) available at: https://
www.npd.com/wps/portal/npd/us/news/pressreleases/pr_111110 (accessed 15 November 2011).



Digital Disruption and Music’s Transition to Cloud …  467

a platform for listening music with people in different locations, which contrib-

utes to a feeling of a shared experience.49 For instance, approximately one in

four users of WIMP, a Norwegian streaming service,50 use the ‘share’ button to

share music and playlists on Facebook and Twitter.51 Furthermore, Facebook

claimed that its users shared approximately 1.5 billion listening activities over a

six-week period since the company’s f8 developer conference 2011 when they

launched their integration with several music services, a new feature that “…lets

you listen along with any of your friends who are currently listening to music.”52

The use of such services and social sharing have effects beyond copyright, in-

cluding privacy issues related to sharing activities in social networking serv-

ices.53 For example, looking at the cooperation between the social networking

service Facebook54 and Netflix, an Internet subscription service for movies and

TV shows,55 because of the US Video Privacy Protection Act,56 Netflix cannot

share in US its users’ video rental information on Facebook the same way it

does in certain other jurisdictions where the service is available.57

In the Digital Agenda, the EU Commission encourages development of “in-

novative business models” offering various ways to access content to improve the

availability of legitimate content online,58 which suggests that current policy

choices are aimed at supporting online music growth. Therefore, all relevant as-

pects should be considered, and managing these and other challenges should be

considered an integral part of promoting legal alternatives for online content

because actions online are often affected by more than copyright law.

3. Changes and Reactions in the Online Music Markets

3.1 Technological Developments and Enabling Music Distribution Online. Techno-

logical changes may be viewed as a driver for changes in the law and, thus, a re-

sponse to external pressures.59 Since recording became available, music could

49 See The Facebook Blog, Listen to Music With Your Friends (12 January 2012), https://blog.face-
book.com/blog.php?post=10150457932027131 (accessed 16 January 2012).
50 WIMP http://wimp.no (accessed 10 January 2012).
51 Sky og scene, http://www.hf.uio.no/imv/forskning/prosjekter/skyogscene/2010/resultater-
2010/resultater-2010.html (accessed 13 September 2011).
52 Emil Protalinski, Facebook users have shared 1.5 billion listening activities, ZDNet (November 10,
2011), http://www.zdnet.com/blog/facebook/facebook-users-have-shared-15-billion-listening-
activities/5202 (accessed 13 November 2011).
53 See Margot Kaminski, Reading Over Your Shoulder: Social Readers and Privacy Law, (2012) 2
Wake Forest L. Rev. Online 13, available at http://wakeforestlawreview.com/wp-content/up-
loads/2012/03/Kaminski_Common-Law-1.pdf (accessed 12 March 2012).
54 Facebook, http://www.facebook.com (accessed 3 January 2012).
55 Netflix, Company Overview, https://signup.netflix.com/MediaCenter (accessed 3 January
2012).
56 See The Video Privacy Protection Act of 1988, 18 U.S.C. § 2710.
57 Austin Carr, Facebook, Netflix Push Congress on Social Integration, Video Privacy, Fast Company
(Sep. 22, 2011), available at http://www.fastcompany.com/1782164/facebook-netflix-push-con-
gress-on-social-integration-video-privacy (accessed 14 November 2011).
58 The Digital Agenda for Europe, note 11, p. 8.
59 Mogens Koktvedgaard, Nyere udviklingslinjer i Ophavsretten, in Festskrift till Stig Strömholm,
Iustus 1997, p. 536.
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be characterized as a ‘durable good’; thus, the same song embodied in a me-

dium can be consumed several times. This characterization has become more

important since the digital format was developed;60 the cost of producing cop-

ies of physical media was higher before the digital format, which also meant that

the problem of unauthorized copying was considered less acute.61 When it be-

came possible to copy music recordings in a digital format, the limits of durabil-

ity were removed because the recordings could be copied to a new medium

without a loss in quality.62

To address these challenges and protect authors’ rights in the digital world,

the ‘Internet Treaties’ were introduced in 1996. The EU and US, respectively,

implemented the provisions of the Internet Treaties in the InfoSoc Directive63

and DMCA.64 This also resulted in an introduction of technological protection

measures and anti-circumvention provisions to community law. The underly-

ing idea was to enable differentiation and provide alternatives for digital distri-

bution, such as digital downloads, streaming, purchases and rental, while ac-

commodating secure distribution and ensuring that the content is used in the

way intended by the rights holder. These policies were implemented using

TPMs in connection with digital rights management systems.65

In Europe, technological protection measures and digital rights management

systems were viewed as key components of the e-content distribution chain

and, hence, a part of creating a broadband market. They were intended as tech-

nologies to enable music distribution online, as contemplated in the eEurope

2005 Action Plan.66 Under the InfoSoc Directive, Article 6(3) technological

measures are as follows:

“… any technology, device or component that, in the normal course of its operation, is

designed to prevent or restrict acts, in respect of works or other subject-matter, which

60 Thierry Rayna and Ludmila Striukova, Privacy or Piracy, Why Choose? Two Solutions to the Issue
of Digital Rights Management and Protection of Personal Information (2008). International Journal of
Intellectual Property Management, Vol. 2, No. 3, pp. 240–252, 2008. Available at SSRN: http://
ssrn.com/abstract=1392417 (accessed 16 January 2012), p. 3.
61 William M. Landes and Richard A. Posner, An Economic Analysis of Copyright Law, 18 J. Leg. Stud.
325, 325–333, 344–353 (1989), available at http://cyber.law.harvard.edu/IPCoop/89land1.html
(accessed 20 December 2011).
62 Thierry Rayna, Thierry and Ludmila Striukova, note 61, p. 3.
63 The InfoSoc Directive, note 3.
64 H.R.2281 – Digital Millennium Copyright Act.
65 See Stefan Bechtold, Reconciling DRM Technology With Copyright Limitations (2003), available
at http://www.ivirbuma-conference.org/docs/bechtoldtechnology.pdf (accessed 15 May 2007),
p. 3.
66 eEurope 2005 Action Plan, Communication from the Commission to the Council, the Euro-
pean Parliament, the European Economic And Social Committee And the Committee of the Re-
gions, eEurope 2005: An information society for all; cf. OECD stance on the development of
digital markets for digital content, the policy guidance document calls for actions to enable the
development of digital markets for digital content, where “governments have a role in developing
‘enabling factors’ for creation and use of digital content; see OECD, Policy Guidance for Digital
Content, available at: http://www.oecd.org/dataoecd/20/54/40895797.pdf (accessed 19 June
2010).



Digital Disruption and Music’s Transition to Cloud …  469

are not authorised by the rightholder of any copyright or any right related to copyright

as provided for by law or the sui generis right provided for in Chapter III of Directive

96/9/EC…”

Generally, the technological protection measures used to implement digital

rights management systems can be divided into access and copy controls to con-

trol access to copyrighted works as well as restrict reproduction and other uses

not authorized by the right holder.67 From the European perspective, it may be

noted that the InfoSoc Directive does not distinguish between these types of

protections in contrast to the DMCA provisions.

According to the Commission’s explanatory memorandum concerning the

InfoSoc Directive proposal, the anti-circumvention provisions and protection

granted should ensure a secure method is established for offering interactive on-

demand services,68 which are defined as follows:69

“Interactive ‘on-demand’ services are characterized by the fact that a work or another

subject matter stored in digital format is made permanently available to third parties in-

teractively, i.e. in such a way that users may order from a database the music or films

that they want; this is then relayed to their computer as digital signals over the Internet

or other high speed networks for display or for downloading depending on the applica-

ble license.”

On-demand download services may have received most of the attention for im-

plementing DRM technologies to securely distribute digital content; although

digital stream ripping, which is the conversion of online music stream to a

stored file (roughly corresponding to e.g. recording radio broadcasts), has been

discussed.70 Despite the availability of these measures, the current trend is for

major online music stores to shift to DRM-free music, which is likely related to

consumer demand for private copying.71

DRMs may also be back on the agenda soon, particularly in connection with

cloud-based offerings. For example a “digital locker” system, UltraViolet,72 was

launched to create a standard for video encryption, which would make it possi-

ble for users to move content between various devices without sacrificing

DRM implementation. The system authenticates through a cloud-based Digital

67 Lee A. Bygrave, Digital Rights Management and Privacy – Legal Aspects in the European Union in
E. Becker et al., Digital Rights Management: Technological, Economic, Legal and Political Aspects
(2003), Springer Verlag, Berlin, Heidelberg, 418–446, p. 420.
68 See Kristoffer Schollin, Digital Rights Management; The New Copyright (2008) Jure Förlag Ab,
Stockholm, pp. 240–242.
69 COM(97) 628 final, p. 5.
70 IFPI, Digital Music Report 2006, available at http://www.ifpi.org/content/library/digital-mu-
sic-report-2006.pdf (accessed 19 December 2011), p. 16.
71 Intellectual Property Office, Consultation on Copyright (2011), available at http://
www.ipo.gov.uk/consult-2011-copyright.pdf (accessed 26 December 2011), p. 61.
72 UltraViolet, http://www.uvvu.com (accessed 16 January 2012).
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Rights Locker when a user moves content to a new device.73 Additionally, in-

stead of using DRM, watermarking technology has also been discussed; water-

marking technology would facilitate a link between individual files and individ-

ual users.74 Although this would aid in identifying the uploader, for example,

the privacy implications should be weighed against other considerations.75

In addition to legal content and services, copyright infringement is also mov-

ing to cloud. In 2007, P2P traffic accounted for 40 percent of all Internet traffic,

but in 2009, it was suggested that there was significant decline because only 18

percent of the overall Internet traffic was P2P traffic,76 which was replaced by

streaming, content delivery networks, and direct downloads to a certain ex-

tent.77 A French survey78 indicates that online copyright infringement has de-

creased on P2P networks, but it has increased in online streaming and one-click

download services. Furthermore, migration to distributed technologies, such as

Distributed Hash Tables (DHT) and Peer Exchange (PEX), are underway to

mitigate the risks related to operating BitTorrent trackers,79 as suggested by

The Pirate Bay’s move to magnet links80.81 These distributed technologies do

not require a tracker server for operation, and thus, no single location or opera-

tor could be targeted to shut down the network.

3.2 Balanced Approach to Digital Distribution. The introduction of technological

protection measures and accompanying anti-circumvention provisions have

been the source of debate for how they may affect the balance between the in-

terests of rights holders and users of copyrighted works. Employing various

technological protection measures protected under the InfoSoc Directive and

73 Jacqui Cheng, “Universal DRM” renamed UltraViolet, beta starts this fall, Ars Technica (20 July
2010), http://arstechnica.com/gadgets/news/2010/07/dece-moving-forward-with-beta-tests-
but-still-sans-apple.ars (accessed 11 October 2011).
74 Michael Arrington, How “Dirty” MP3 Files Are A Back Door Into Cloud DRM, TechCrunch (6
April 2010), http://techcrunch.com/2010/04/06/how-dirty-mp3-files-are-a-back-door-into-
cloud-drm (accessed 7 April 2010). A list of music services selling mp3 files without embedded
personal information is available at: MP3 Store Comparison Guide, http://mp3storeguide.com/
(accessed 13 January 2012).
75 See Thierry Rayna and Ludmila Striukova, note 61.
76 Craig Labovitz, Danny McPherson and Scott Iekel-Johnson, Presentation for the North
American Network Operators’ Group (NANOG) (October 19, 2009) on the ATLAS Internet
Observatory 2009 Annual Report, Arbor Networks, http://www.nanog.org/meetings/nanog47/
presentations/Monday/Labovitz_ObserveReport_N47_Mon.pdf (accessed 21 July 2010), p. 22.
77 Ibid., p. 24.
78 Sylvain Dejean, Thierry Pénard and Raphaël Suire, Une première évaluation des effets de la loi
Hadopi sur les pratiques des Internautes français, M@rsouin (2010), CREM et Université de Rennes 1.
http://recherche.telecom-bretagne.eu/marsouin/IMG/pdf/NoteHadopix.pdf (accessed 15 April 2010).
79 Robert Layton and Paul Watters, Investigation into the extent of infringing content on BitTorrent
networks (2010), ICSL – Internet Commerce Security Laboratory, available at http://
www.afact.org.au/research/bt_report_final.pdf (accessed 26 July 2010), p. 21.
80 Wikipedia, Magnet URI scheme, available at http://en.wikipedia.org/wiki/Magnet_URI_
scheme (accessed 24 February 2012).
81 The Pirate Bay blog (12 January 2012), Magnets are now default!, available at thepiratebay.se/
blog/197 (accessed 21 February 2012).
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DMCA often denies uses that would otherwise be permitted under copyright

law as exceptions to exclusive rights, such as private copying.82 Unauthorized

file sharing is a widely recognized phenomenon, but its causes (e.g. a report by

The Social Science Research Council suggests that piracy may primarily be a

global pricing problem),83 the scale of its effects (e.g. a study by TERA Con-

sultants suggests that some 1.2 million jobs will be lost by 2015 in Europe due

to piracy)84 and the measures to counter this problem are controversial. For ex-

ample, the United States Government Accountability Office claims that data on

the effects of piracy often originate from industry groups or other interested

parties, and the methodology for gathering such data is rarely disclosed, which

complicates analysis of the figures presented by the different stakeholders, and as

there is no data available concerning the potential effects, it is not possible to

draw definitive conclusions regarding the net effect.85 As Landes and Posner

have noted, “[t]he most difficult economic questions about copyright law have to do with
the scope of legal protection.”86

The provisions of the Internet Treaties have been implemented87 in the In-

foSoc Directive and the DMCA, although the EU and US may not have fully

succeeded in implementing in their national laws the balance between rights

holders and users embodied in the WCT.88 For digital content, the designer of

the technological measures controls the technology and, thus, the users’ behav-

ior.89 Several scholars suggest that on-going technological developments may

82 E.g., 12 § of the Finnish Copyright Act (Tekijänoikeuslaki 8.7.1961/404).
83 See Joe Karaganis (ed.), Media Piracy in Emerging Economies (2011), The Social Science Re-
search Council, available at http://piracy.ssrc.org/wp-content/uploads/2011/06/MPEE-PDF-
1.0.4.pdf (accessed 30 November 2011), p. i.
84 See TERA Consultants, Building a Digital Economy: The Importance of Saving Jobs in the EU’s Cre-
ative Industries (March 2010), available at http://www.iccwbo.org/uploadedFiles/BASCAP/
Pages/Building%20a%20Digital%20Economy%20-%20TERA%281%29.pdf (accessed 15 Octo-
ber 2011); see also Stan J. Liebowitz, The Metric is the Message: How Much of the Decline in Sound Re-
cording Sales is Due to File-Sharing? (2011), available at SSRN: http://ssrn.com/abstract=1932518
(accessed 12 March 2012).
85 See The United States Government Accountability Office, Observations on Efforts to Quantify
the Economic Effects of Counterfeit and Pirated Goods (2010), available at http://www.gao.gov/
new.items/d10423.pdf (accessed 29 June 2010), p. 28.
86 William M. Landes and Richard A. Posner, note 61.
87 For more information on how EU Member States have implemented the provisions of the In-
foSoc Directive into their respective national laws, see Institute for Information Law, University of
Amsterdam, Study on the Implementation and Effect in Member States’ Laws of Directive 2001/29/EC
on the Harmonisation of Certain Aspects of Copyright in the Information Society, Final Report (2007),
available at http://www.ivir.nl/publications/guibault/Infosoc_report_2007.pdf (accessed 24 Oc-
tober 2011).
88 Jerome H. Reichman, Graeme B. Dinwoodie and Pamela Samuelson, A Reverse Notice and
Takedown Regime to Enable Public Interest Uses of Technically Protected Copyrighted Works (2007). Ber-
keley Technology Law Journal, Forthcoming; UC Berkeley Public Law Research Paper No.
1007817; Duke Science, Technology & Innovation Paper No. 24. Available at SSRN: http://
ssrn.com/abstract=1007817, p. 983.
89 See Lawrence Lessig, Code and Other Laws of Cyberspace (1999), Basic Books, New York; see
also: Joel R. Reidenberg, Lex Informatica: The Formulation of Information Policy Rules through Tech-
nology, (1998) 76 Texas Law Review 553.
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produce new challenges to copyright legislation.90 Such developments could

generate technological controls that surpass copyright law in their impact on use

of copyrighted material, which would render copyright law and exceptions sec-

ondary to technological controls91 and may also produce unintended conse-

quences, as discussed below.

Thus far, DRMs have primarily been introduced and implemented on the

rights holders’ and vendors’ terms to enforce their policies,92 enable digital dis-

tribution93 and decrease download piracy by employing various technological

protection measures,94 which limit users’ rights compared to permissible uses

under copyright laws. The need to maintain a balance between the interests of

rights holders and users of copyrighted works has also been recognized in the

WCT. However, accommodating exceptions to exclusive rights, such as per-

mitted uses, should not be left to rights holders because there may be no finan-

cial incentive for such accommodations even if they are socially efficient.95

While the InfoSoc Directive article 6(4) addresses concerns from using tech-

nological measures, it does not apply to works that are available on-demand.96

Limitations on the mode of content use, such as copying music for private pur-

poses, may be a basis for consumers’ negative attitudes towards DRM. Further-

more, a recent study suggests that DRM implementation may not eventually

have supported online music business growth,97 and DRM-free downloads

may decrease download piracy; the authors concluded that “eliminating DRM re-
strictions can lead to an increase in sales of legal downloads, a decrease in sales of tradi-

90 Several scholars have criticized the strict DRM anti-circumvention rules that prevent other-
wise permissible uses of copyrighted works; see e.g. (for European perspective) Kristoffer Schol-
lin, note 68; Giuseppe Mazziotti, EU Digital Copyright Law and the End-User (2008), Springer;
Viveca Still, DRM och upphovsrättens obalans (2007), IPR University Center, available at https://
oa.doria.fi/handle/10024/5482 (accessed 27.7.2010).
91 For a discussion on widening copyright exceptions without weakening incentives to creators
and ensuring that such copyright exceptions are not contractually overridden, see Kristoffer
Schollin, note 68; see also: Intellectual Property Office, note 71 (Chapter 7).
92 Stefan Bechtold, note 65, p. 3.
93 eEurope 2005 Action Plan, Communication from the Commission to the Council, the Euro-
pean Parliament, the European Economic And Social Committee And the Committee of the Re-
gions, eEurope 2005: An information society for all. Cf. Policy Guidance for Digital Content,
note 67.
94 See InfoSoc Directive, note 3, Recital 15.
95 Christian Handke, Economic Effects of Copyright The Empirical Evidence So Far (April 2011), Report
for the National Academies of the Sciences, Rotterdam, available at https://blogs.commons.geor-
getown.edu/copyrightnrc/files/NRC-Copyright-Handke_National-Academies_1May1.pdf (ac-
cessed 1 December 2011), p. 39.
96 According to Art 6(4), subparagraph 4, article 6(4) does not apply where the work is available
on an on-demand basis because the provisions of the article are inapplicable where “provisions of
the first and second subparagraphs shall not apply to works or other subject-matter made available
to the public on agreed contractual terms in such a way that members of the public may access
them from a place and at a time individually chosen by them.”
97 Dinah A. Vernik, Devavrat Purohit and Preyas S. Desai, Music Downloads and the Flip Side of
Digital Rights Management, Published online before print October 13, 2011, doi: 10.1287/
mksc.1110.0668 Marketing Science October 2011 mksc.1110.0668.
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tional CDs, and a decrease in piracy.”98 Therefore, these legislative changes and

technological protection measures may have been a suboptimal solution because

their implementation denies consumers certain uses of lawfully acquired con-

tent. However, content from P2P networks lacks such restrictions, which likely

contributes to the negative consumer attitudes toward DRM, although it is

neutral technology from a purely technological perspective.99

In contrast, access-based offerings, such as streaming services (e.g., Spotify),

often use digital rights management to prevent unauthorized uses, such as

stream ripping. However, such services also often mimic certain permitted uses

of copyrighted works to a certain extent despite the technological protections

on the content itself. For example, Spotify users may create playlists and share

URIs (Uniform Resource Identifier)100 for individual songs or playlists to ac-

cess such content on other devices, which effectively serves the same purpose as

private copying for format shifting across devices and platforms. Furthermore,

sharing playlists with other users may be possible, and ‘social sharing’ in social

networking services may become a way to discover new music, as discussed

above.101 Although there are practical benefits for such uses, these develop-

ments can also facilitate ‘vendor lock-in’. For example, a user may not be al-

lowed to extract music library data in an interoperable format to shift to a com-

peting service, and the switching costs involved in building a new music library

may be prohibitive.

Thus, present-day copyright law may require changes to meet the needs of

the modern information society. For digital music distribution and the scope of

legal protection for copyrighted works, including exceptions and limitations to

copyright,102 it may be appropriate to consider whether the limitations in the

InfoSoc Directive article 6(4) on using technological measures should apply to

on-demand works. Under such limitations, “in the absence of voluntary measures
taken by rightholders” EU member states would be obliged to take measures to

accommodate such protections (e.g., reproduction for private use). Issues, such

as private copying, are also relevant considerations for cloud-based services

where users may upload content. Such developments support an economic

analysis of the law on the approach used to meet the Digital Agenda policy ob-

jectives and whether the changes discussed herein have aided in meeting the

98 Ibid., p. 12.
99 For discussion on whether public interest may have been better served by granting a compul-
sory license, see Jerome H. Reichman, Graeme B. Dinwoodie and Pamela Samuelson, A Reverse
Notice and Takedown Regime to Enable Public Interest Uses of Technically Protected Copyrighted Works
(2007). Berkeley Technology Law Journal, Forthcoming; UC Berkeley Public Law Research Pa-
per No. 1007817; Duke Science, Technology & Innovation Paper No. 24. Available at SSRN:
http://ssrn.com/abstract=1007817 (accessed 15 November 2011), p. 1012, FN 168).
100 Wikipedia, Uniform resource identifier, available at http://en.wikipedia.org/wiki/Uniform_Re-
source_Identifier (accessed 5 January 2012).
101 See The NPD Group, note 48.
102 See William M. Landes and Richard A. Posner, note 62.
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underlying objectives of copyright law, which were also articulated in the 9

September 1986 declaration by the Assembly of the Berne Convention:103

“…that the law of copyright has enriched and will continue to enrich mankind by encouraging in-

tellectual creativity and by serving an incentive for the dissemination the world of expression of arts,

learning and information for the benefit of the people.”

3.3 ‘Servitization’ of Music and Promoting Legal Offerings. Music is undergoing a

shift to on-demand,104 and in the EU, the Commission has recognized that the

volume of music downloads in the US is four times those in the EU and con-

siders this a result of “the lack of legal offers and fragmented markets”.105 To address

these problems, the Commission has outlined an action plan: the Digital

Agenda for Europe,106 wherein one of the seven goals outlined is to create a

new single market for digital services and content in Europe.107 Furthermore,

the OECD addressed the growing importance of digital content in 2004108 and

called for actions to enable the development of digital markets for digital con-

tent where “governments have a role in developing ‘enabling factors’ for creation and use
of digital content.”109

The music industry has identified the effects of unauthorized file sharing as a

major challenge; however, this phenomenon and counteractive measures are a

controversial issue because it seems impossible to draw definitive conclusions on

their net effect. Furthermore, the effects from implementing DRM may not

have supported online music growth, as suggested above. While the primary

basis for file sharing is the zero cost,110 it should be noted that even ‘free’ con-

tent is not without a cost to users; for example, learning to use a P2P software

and searching for quality content includes the cost of time invested in such ac-

tivities.111 A study in the UK also suggests that a willingness to pay for content

exists; 85 percent of the respondents using P2P services were willing to pay for

an unlimited MP3 download service; and 57 percent of those respondents also

103 Kristoffer Schollin, note 68, pp. 296–297.
104 IE Market Research, note 48.
105 EUROPA – Press Releases, Digital Agenda: Commission outlines action plan to boost Eu-
rope’s prosperity and well-being (19 May 2010), available at http://europa.eu/rapid/pressReleas-
esAction.do?reference=IP/10/581 (accessed 16 February 2012).
106 The Digital Agenda for Europe, note 11.
107 See Copenhagen Economics, The Economic Impact of a European Digital Single Market (2010),
The European Policy Centre, available at http://www.epc.eu/dsm/2/Study_by_Copenhagen.pdf
(accessed 16 January 2012). (The study concludes that establishing a Digital Single Market could
result to a growth of approximately 4% in the EU GDP by 2020 (p. 41).)
108 OECD, note 67, p. 2.
109 Ibid., p. 3.
110 David Bahanovich and Dennis Collopy, Music Experience And Behaviour in Young People (2009),
University Of Hertfordshire, available at: http://www.ukmusic.org/assets/media/uk_music_uni
_of_herts_09.pdf (accessed 4 December 2012), p. 6.
111 Dinah A. Vernik, Devavrat Purohit and Preyas S. Desai, note 98, p. 3.
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indicated that they would be willing to discontinue their use of file sharing with

such an option.112

Technological protections may have had inadvertent consequences related to

un-met user expectations. However, when addressing unauthorized file sharing,

offering various ways to access content may be part of the calculation in choos-

ing between time and monetary costs, and legal streaming services may have

displaced unauthorized file sharing in the US to a certain extent. Forty-six per-

cent of the respondents that admitted to unauthorized copying or downloading

of digital music (30 percent of the total respondents) claim that they have en-

gaged in fewer infringing activities due to the emergence of streaming serv-

ices,113 and in another survey, 33 percent of the US-based internet users sur-

veyed had paid for digital music.114 In addition, legislative changes may support

this trend, as in France, it was shown that the HADOPI law115 may have dis-

couraged unauthorized file sharing.116 However, the study did not establish

clear causality between a decrease in unauthorized file sharing and increasing

use of legitimate online music services. However, the adoption of audio stream-

ing services has contributed to the increasing use of legitimate alternatives.117

Contrary to the approach in France, in Switzerland the government does not

consider new legislative measures necessary to address unauthorized file shar-

ing.118

Globally, digital downloads are still the dominant model in digital music dis-

tribution through legal channels,119 but the importance of access-based music

services is growing.120 As a part of the Digital Agenda, the Commission also

encourages development of “innovative business models” that offer various ways

to access the content and improve the availability of legitimate content online,

balance the interests of rights holders and users121 as well as introduce legal

112 David Bahanovich and Dennis Collopy, note 110, p. 6.
113 The American Assembly, Copyright Infringement and Enforcement in the USA (A Research Note,
November 2011), available at http://piracy.ssrc.org/wp-content/uploads/2011/11/AA-Research-
Note-Infringement-and-Enforcement-November-2011.pdf (accessed 17 November 2011), p. 4.
114 Jim Jansen, 65% of Internet users have paid for online content, Pew Internet & American Life
Project (December 30, 2010), available at http://www.pewinternet.org/Reports/2010/Paying-
for-Content.aspx (accessed 12 October 2011), p. 2.
115 Haute Autorité pour la diffusion des œuvres et la protection des droits sur internet, http://
www.senat.fr/dossier-legislatif/pjl07-405.html (accessed 3 January 2012).
116 Haute Autorité pour la diffusion des œuvres et la protection des droits sur internet, Hadopi,
1 ½ Year After the Launch, available at http://www.hadopi.fr/sites/default/files/page/pdf/note17
_en.pdf (accessed 4 April 2012).
117 Nielsen, Is streaming steaming ahead? (2011), available at http://www.midem.com/RM/
RM_Midem_v2/pdf/whitepapers/MIDEM-Nielsen-Is-Streaming-Steaming-Ahead-2012.pdf (ac-
cessed 3 October 2011), p. 9.
118 See Bericht des Bundesrates zur unerlaubten Werknutzung über das Internet in Erfüllung des
Postulates 10.3263 Savary (August 2011), available at http://www.ejpd.admin.ch/content/dam/
data/pressemitteilung/2011/2011-11-30/ber-br-d.pdf (accessed 15 December 2011).
119 Nielsen, note 21, p. 9.
120 Gartner, note 22.
121 The Digital Agenda for Europe, note 11, p. 8.
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streaming services. Familiarity with the intangibility122 of music may shift con-

sumer attitudes on ownership123 such that instant access to music on all “three
screens”124 is viewed as an alternative to permanent copies.

As there are differences in how people perceive streaming and permanent

copies, a distinction should be made between ‘renting’ and ‘selling’ for different

strategies in digital content and addressing piracy depending on the “subjective
durability of music for consumers”, where durability is a measure of the number of

times that a user may consume a certain piece of music.125 When music is not

very durable for a consumer, it is better to rent the music, and music should be

sold to consumers for whom it is durable.126 This structure may translate to

downloading music when it is durable and to streaming when it is not very du-

rable, which supports a multi-channel approach where content should be deliv-

ered to the right consumers over the right platform.127

This shift from a product-centric to service-centric models also requires that

customer attitudes toward ownership change,128 which some claim may already

be in progress,129 and for instance EMI’s Jim Brady (executive vice president of

strategy and insight) views that there is a new generation of digital music fans

who “…do not have a very strong ownership habit. What matters to them is instant
gratification. What matters to them is being able to access that song straight away, wher-
ever they are”;130 although contrary views exist and eMusic claims that 53 per-

cent of consumers that acquire music online purchase music files to own.131

However, from the customer’s perspective, CDs, digital downloads, streaming

and other media are merely alternative channels to experience music. Further-

more, from the growth of online music and the issues relating to ownership in

service-centric access-based offerings, an analogy to ‘servitization’ may apply.

Servitization is a concept that was introduced in the management and econom-

122 The BPI’s figures show that 76.1% of the UK album sales were CDs, although digital album
sales grew 26.6 % year-to-year; see: BPI, Music Sales Slip in 2011 But Digital Singles and Albums
Grow Strongly, available at http://www.bpi.co.uk/assets/files/music%20sales%20slip%20in%20
2011%20but%20digital%20grow%20strongly.pdf (accessed 2 January 2012).
123 Nielsen, note 22, p. 20.
124 Sandvine, note 27, p. 8.
125 See Thierry Rayna and Ludmila Striukova, note 61.
126 Ibid. 
127 Accenture, note 24, p. 1.
128 See Andy D. Neely, Exploring the Financial Consequences of the Servitization of Manufacturing
(February 7, 2009). Operations Management Review, Forthcoming. Available at SSRN: http://
ssrn.com/abstract=1339189, p. 6.
129 See PricewaterhouseCoopers, Storing Entertainment Content in the Cloud (2012), available
at http://www.pwc.com/us/en/industry/entertainment-media/publications/assets/pwc-storing-
entertainment-content-cloud.pdf (accessed 3 April 2012).
130 Stuart Dredge, note 28.
131 See Yahoo! Finance, eMusic Releases Digital Music Consumer Study Conducted by Insight Research
Group (Press Release: eMusic, 15 September 2011) available at http://finance.yahoo.com/news/
eMusic-Releases-Digital-Music-bw-2159564818.html (accessed 22.11.2011). (eMusic claims that
53% of consumers that acquire music online purchase music files to own).
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ics literature in the 1980s by Vandermerve and Rada, who argued that manu-

facturing companies should servitize to gain a competitive advantage.132

Companies in developed economies that traditionally are concentrated on

manufacturing needed to move up the value chain, which meant that they must

add value to their current offerings by augmenting the service component and

diminishing the role of the product component.133 This shift is comparable to

declining CD sales and growth from digital music, which appears to support the

forecasts that streaming music will soon account for approximately one-third of

online music.134 These developments should be noted when attempting to im-

prove the competitiveness and the efficiency of the European content sector as

well as create a functional digital single market such that the legislation relevant

to digital music distribution supports the Digital Agenda policy objectives.

4. Conclusions

Copyright should reward the creation of new music, and the ICC’s view that

“[t]he most striking changes are those resulting from the impact of new technologies on so-
ciety and business”135 reflects the changes related to digital disruption primarily

addressed by changing copyright laws. Given the above discussion, such legisla-

tive changes, especially those that affect end users, may not support the growth

of an intangibles-intensive economy in the desired manner, as the trend in dig-

ital downloads has shifted to DRM-free music to address consumer expecta-

tions.

Technological protection measures used to promote the development of an

e-content distribution chain and creation of a broadband market in Europe

have not enabled music distribution online because their implementation in

digital downloads have primarily denied users certain expected uses. To effec-

tively respond to changes, such as online piracy, such measures should be sup-

ported by objective data from transparent economic research for the adopted

measures, as discussed above. The shift to cloud and integration of music serv-

ices with other media may aid in online music growth. However, there must be

a balance between copyright owners and users of digital content to support de-

velopment of new innovative services and avoid problems, such as those con-

nected with use of restrictive DRMs intended to promote music distribution

online.

The dynamics of music distribution have been altered by rapid technological

changes; there is no single solution, and consumers’ expectations differ depend-

132 See Andy D. Neely, note 129, p. 5. For further information, see S Vandermerwe and J. Rada,
Servitization of Business: Adding Value by Adding Services (1988). European Management Journal, 6,
314–324.
133 Andy D. Neely, note 128, p. 2.
134 See Gartner, note 22.
135 ICC, Intellectual Property Roadmap for Business and Policy Makers – Current and emerging intellectual
property issues for business (2010), available at: http://www.iccwbo.org/uploadedFiles/ICC/policy/
intellectual_property/pages/IP%20Roadmap-%202010-%20FINAL%20Web+cover%285%29.pdf
(accessed 29 July 2010), p. v.
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ing on whether content is purchased to ‘own’ or ‘rented’. For permanent

downloads, consumers are unwilling to accept limitations more restrictive than

the exceptions to exclusive rights typically available, such as accommodation of

private copying for shifting content to other devices. However, with access-

based offerings, such as streaming services, technological protections appear not

to be considered a problem because certain functional equivalents of ‘permitted

uses’ are accommodated, including sharing URIs to use the same content on

different devices.

The above discussion suggests that to improve the competitiveness and effi-

ciency of the European content sector as well as create a functional digital single

market, it may be beneficial to shift the scope from the level of protection to

enabling factors; improving the availability of legitimate content online, such as

creating a new single market for digital services and content in Europe; and bal-

ancing the interests of rights holders and users to improve demand for legal al-

ternatives. When implementing the changes outlined in the Digital Agenda, the

objective should be to create a legal framework that recognizes the need to

maintain a fair balance between the interests of rights holders and users of copy-

righted works as well as accommodating exceptions to exclusive rights because

strict restrictions may become barriers to growth if consumers do not approve

of the limitations on available uses.
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1 Introduction

Although the online availability and use of legally available content and the 

number of legitimate services is increasing, online copyright infringement re-

main perceived as a major threat to legitimate offerings from the music industry.1 

Infringing activities have changed over time to respond to measures taken to 

curb unauthorized file-sharing. Today online copyright infringement not only 

occurs in P2P networks like the original Napster (which launched in June 1999 

and later ceased operations in July 2001), but content is also illegally shared 

through websites where material is made available for downloading (e.g., one-

click file hosting services) or streaming.

Different anti-piracy measures have been pursued to reduce online copyright 

infringement, including legal action to target file-sharing services, distributors 

of P2P software,2 administrators of P2P networks3 and individual file sharers.4 

However, the closing of one service merely leads to new entrants taking their 

place. The Pirate Bay launched in 2003 and has proven difficult to shut down; 

despite a judgment where the administrators were found guilty of contributory 

copyright infringement and ordered to cease facilitating infringing activities,5 

the site is still operating and claims the title of »the galaxy’s most resilient Bit-

1 See, e.g., IFPI Digital Music Report 2012, available at http://www.ifpi.org/content/library/
DMR2012.pdf (accessed 23 July 2012).
2 See, e.g. Metro-Goldwyn-Mayer Studios Inc. v. Grokster, Ltd., 545 U.S. 913 (2005); A&M 
Records, Inc. v. Napster, Inc., 239 F.3d 1004 (9th Cir. 2001); In re Aimster Copyright Litig., 
334 F.3d 643 (7th Cir. 2003).
3 See, e.g., Finreactor I (KKO:2010:47); Finreactor II (KKO:2010:48).
4 See, e.g., Capitol Records, Inc. v. Thomas, 579 F.Supp.2d 1210 (D. Minn. 2008).
5 Stockholms tingsrätt, Mål nr B 13301-06 (The Pirate Bay verdict 2009).
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Torrent site.»6 Along with legal action, technological protection measures and 

digital rights management (DRM) have been employed with the intent of ena-

bling secure music distribution online, as contemplated in the eEurope 2005 

Action Plan.7 However, these measures have failed to gain consumer acceptance 

and have been largely abandoned by online music services offering digital 

downloads.

In addition to directly targeting unauthorized file sharing services and their 

users, other options have been pursued by the music industry to address this 

challenge, including court requests to block access to websites where infringing 

material is allegedly made available such as The Pirate Bay. Rights holders have 

been increasingly using website blocking injunctions to curb infringement; sev-

eral European internet service providers (ISPs) have been recently ordered to 

block access to websites that are used to offer copyrighted content without con-

sent. As the results from directly targeting unauthorized file sharing services and 

their users have been unsatisfactory, the focus (at least in Europe) appears to 

have shifted from legal action targeting services and users to actions seeking to 

prevent access to websites where infringing material8 is allegedly made avail-

able to reduce online copyright infringement.

When discussing intermediary activities on the internet, the starting point 

under EU law is the concept of ‘net neutrality,’9 a network design principle 

where all content is treated equally (and linked to the internet’s end-to-end 

architecture,10 meaning that the role of a network is to act as an intermediary 

between machines connecting to each other through the network);11 ISPs provide 

6 The Pirate Bay http://thepiratebay.org/top/101 (accessed 30 September 2012).
7 eEurope 2005 Action Plan, Communication from the Commission to the Council, the 
European Parliament, the European Economic And Social Committee And the Committee of 
the Regions, eEurope 2005: An information society for all. Cf. Policy Guidance for Digital 
Content, available at: http://www.oecd.org/dataoecd/20/54/40895797.pdf (accessed 19 June 
2010). (For the OECD stance on the development of digital markets for digital content, the 
policy guidance document calls for actions to enable the development of digital markets for 
digital content, where »governments have a role in developing ‘enabling factors’ for creation 
and use of digital content»).
8 Currently, there is no harmonized definition of »illegal content» in Europe (e.g., concern-
ing the applicability of notice-and-action procedures); see Commission, A clean and open In-
ternet: Public consultation on procedures for notifying and acting on illegal content hosted by 
online intermediaries, available at http://ec.europa.eu/yourvoice/ipm/forms/
dispatch?form=noticeandaction (accessed 25 September 2012).
9 See COM(2011) 222 final, Communication from the Commission to the European Parlia-
ment, the Council, the Economic and Social Committee and the Committee of the Regions: 
The open internet and net neutrality in Europe, http://eur-lex.europa.eu/LexUriServ/LexUriS-
erv.do?uri=COM:2011:0222:FIN:EN:PDF (accessed 31 January 2012), p. 9.
10 See End-to-end principle, Wikipedia, available at http://en.wikipedia.org/wiki/End-to-
end_principle (accessed 4 October 2012). 
11 See Tim Wu, Network Neutrality FAQ, available at http://timwu.org/network_neutrality.
html (accessed 1 October 2012); see also Tim Wu, Network Neutrality, Broadband Discrimina-
tion, Journal of Telecommunications and High Technology Law, Vol. 2, p. 141, 2003, available 
at: http://ssrn.com/abstract=388863 (accessed 3 October 2012).
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‘content-agnostic networks’ (meaning that they do not discriminate uses of their 

networks based on bandwidth use) to their subscribers. Internet intermediaries 

typically provide purely technical services and operate under precisely defined 

limitations as stated in the E-Commerce Directive (Directive 2000/31/EC), 

where they generally are exempted from liability (Articles 12–14) provided that 

they act as neutral parties.12 

Although networks are clearly being used for infringing intellectual prop-

erty rights, EU member states are prevented under Article 15 of the E-Commerce 

Directive from imposing a general obligation on internet intermediaries to mon-

itor the information transmitted or stored via using their services. However, 

there is a legal basis for involving internet intermediaries under the present EU 

legislation: Article 8(3) of the Information Society Directive (Directive 2001/29) 

and Articles 9.1(a) and 11 of the Enforcement Directive (Directive 2004/48) 

provide for the possibility of rights holders to bring an injunction against inter-

mediaries whose services are used by third parties for infringing purposes to 

terminate an infringement of intellectual property rights. Correspondingly, the 

Finnish Copyright Act states that a court may order an intermediary to discon-

tinue »the making of the allegedly copyright-infringing material available to the 

public.»

As noted above, discontinuing intellectual property rights infringement is 

being attempted by preventing end users from accessing infringing content by 

requesting courts to grant blocking orders against ISPs. Blocking websites is a 

deviation from ‘net neutrality’;13 and it generally refers to practices that con-

strain access to websites or other locations on the internet, typically involving 

techniques such as IP blocking, DNS blocking, URL blocking and packet 

inspection,14 which will be discussed in more detail below. However, when im-

posing such obligations upon internet intermediaries, a clear distinction must be 

made between blocking access to an online resource and »a general obligation 

to monitor» information transmitted or stored, which is specifically prohibited 

under Article 15 of the E-Commerce Directive. In Finland, for instance 

Norrgård,15 Pihlajarinne16 and Savola17 have discussed the role of internet inter-

12 See Taina Pihlajarinne: Internetvälittäjä ja tekijänoikeuden loukkaus. Lakimiesliiton Kus-
tannus, 2012, p. 24
13 See Ibid., p. 49–50.
14 See »Site Blocking» to reduce online copyright infringement: A review of sections 17 and 
18 of the Digital Economy Act - Ofcom (27 May 2011), available at http://stakeholders.ofcom.
org.uk/binaries/internet/site-blocking.pdf (accessed 10 June 2012). Unredacted version avail-
able at http://www.scribd.com/doc/61521898/Ofcom-Site-Blocking-Report-With-Redactions-
Removed (accessed 23 March 2012), pp. 26–41.
15 Marcus Norrgård, Blocking Web Sites – Experiences from Finland (February 1, 2012). 
Available at SSRN: http://ssrn.com/abstract=1997103 (accessed 4 July 2012).
16 Taina Pihlajarinne, note 12.
17 Pekka Savola, Internet-operaattoreihin kohdistetut tekijänoikeudelliset estomääräykset 
erityisesti vertaisverkkopalvelun osalta (2013), Licentiate thesis, Aalto University, School of 
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mediaries in reducing online copyright infringement. Despite the trend towards 

using these methods to counter online piracy, there remains disagreement on the 

effectiveness of this approach with regard to actually reducing online copyright 

infringement. While rights holders contend that »ISPs have the capability to 

exercise significant control over the traffic generated by their subscribers,» ISPs 

oppose technical measures as a means to reduce online copyright infringement 

because they are ineffective.18

This article discusses the role of internet intermediaries in connection with 

protecting intellectual property rights online and provides an analysis of the 

present state of EU and Finnish national legislation relevant to the topic. This 

article also provides an analysis of recent developments in reducing online cop-

yright infringement (focusing on digital music) by blocking access to websites 

where copyright-infringing material is made available – in particular from a 

Finnish perspective, but also taking into account similar developments at the 

European level. The objective is to describe how the available remedies under 

EU and Finnish legislation are used for reducing online copyright infringement, 

as well as identifying the problematic aspects of these legislative and techno-

logical measures (especially their effectiveness) by using certain Finnish and 

European cases as examples.

2 The State of Digital Music Distribution and Online Piracy

Digital music has two primary consumption models: ‘ownership’ and ‘access,’19 

which typically denote digital downloads and subscription services. ‘Access-

based’ models (streaming services such as Spotify) are based on connectivity, 

enabling users to access their music libraries from »the cloud» so that locally 

storing their tracks is not necessary. Increased broadband penetration20 and 

speeds have enabled this alternative as a technologically feasible method of 

distributing content online, indicating a shift in music consumption habits – 

global revenues from music streaming services have increased by 44 percent in 

Technology, available at http://lib.tkk.fi/Lic/2013/urn100734.pdf (accessed 6 January 2014). 
See also Pekka Savola, Internet-operaattori ja perusoikeudet. in Tapani Lohi (Ed.), Oikeustiede–
Jurisprudentia XLVI:2013.
18 European Commission, Directorate General Internal Market and Services, Synthesis Re-
port on the Stakeholders’ Dialogue on Illegal Up- and Downloading 2009–2010 (March 2011), 
Ref. Ares(2011)367168 – 04/04/2011, available at http://ec.europa.eu/internal_market/ipren-
forcement/docs/synthesis_report_2009_2010_en.pdf (accessed 10 July 2012), p. 7.
19 IFPI Digital Music Report 2013, available at http:// http://www.ifpi.org/content/library/
dmr2013.pdf (accessed 04 June 2013), p. 7.
20 See ITU, The State of Broadband 2012: Achieving digital inclusion for all, A Report by 
The Broadband Commission (September 2012), available at http://www.key4biz.it/
files/000205/00020546.pdf (accessed 26 September 2012).
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2012 over 2011 and IFPI estimates them to account for approximately one tenth 

of overall digital music revenues.21 

According to IFPI estimates in 2013, 32 % of global internet users use ‘un-

licensed’ services (P2P and others) to access digital music.22 In the US, accord-

ing to December 2011 figures from the RIAA, 35 % of recorded music acquired 

in the US was purchased, while 65 % was unpaid. Of the unpaid recordings, P2P 

file sharing and digital lockers accounted for 15 % and 4 %, respectively, while 

offline practices such as hard drive trading and burning/ripping from others ac-

counted for 19 % and 27 %, respectively.23 Given the extent of offline sharing, 

it should be noted that these practices pose their own challenges and fall outside 

the scope of this article. 

Despite the enforcement efforts to reduce online piracy, targeting services 

is generally becoming more difficult due to migration to distributed technologies 

such as Distributed Hash Tables (DHT, used by distributed trackers;24 BitTor-

rent’s DHT search engine BTDigg is a search database formed by its users25) 

and Peer Exchanges (PeX, a communications protocol that enables peers – in a 

swarm – to directly exchange information without solely relying on BitTorrent 

trackers or DHT)26 to mitigate the risks related to operating BitTorrent trackers; 

The Pirate Bay has also moved to magnet links, 27 which are basically hyperlinks 

with hash codes for torrents (so that a torrent client can use the hash codes to 

find users who share certain files).28 Because a BitTorrent tracker is not required 

for magnet links using DHT, it can be said that online piracy has become decen-

tralized. The underlying concept of using distributed technologies is that there 

is no need for a tracker server to operate a file-sharing network, meaning that no 

specific server or administrator can be targeted to shut down the file-sharing 

network. In addition, individual file sharers can shield their activities through 

online anonymity: after the Swedish ‘IPRED law’29 implemented Directive 

2004/48/EC on 1 April 2009 and empowered rights holders to demand that ISPs 

21 BBC, Streaming music revenues up 40 % globally in 2012 (16 August 2012), http://www.
bbc.co.uk/news/entertainment-arts-19270362 (accessed 29 August 2012). 
22 IFPI Digital Music Report 2013, note 19, p. 10.
23 Victoria Sheckler (Deputy General Counsel/RIAA) - presentation on 26 April 2012 (quot-
ing data from NPD’s Digital Music Study (December 2010, 2011)), available at http://bayfiles.
com/file/icDX/wizq14/RIAA-CopyrightAlertSystem.pdf (accessed 29 July 2012), p. 5.
24 Distributed hash table, Wikipedia, available at http://en.wikipedia.org/wiki/Distributed_
Hash_Tables (accessed 4 October 2012).
25 See BTDigg, http://btdigg.org/ (accessed 4 October 2012).
26 Peer exchange, Wikipedia, available at http://en.wikipedia.org/wiki/Peer_exchange (ac-
cessed 4 October 2012).
27 Magnet URI scheme, Wikipedia, available at http://en.wikipedia.org/wiki/Magnet_URI_
scheme (accessed 4 October 2012).
28 The Pirate Bay blog (12 January 2012) - Magnets are now default!, available at thepirate-
bay.se/blog/197 (accessed 21 February 2012).
29 Lag om ändring i lagen (1960:729) om upphovsrätt till litterära och konstnärliga verk (SFS 
2009:109), available at http://62.95.69.3/SFSdoc/09/090109.PDF (accessed 4 October 2012). 
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provide information on subscribers who allegedly engaged in copyright-infring-

ing activities, the use of VPN (virtual private network)30 services increased.31 

The results from attempts to block access by issuing blocking orders seem 

unclear. For instance, The Pirate Bay is combating blocking orders by adding 

new ‘unfiltered’ IP addresses (IP addresses that ISPs have not been ordered to 

block) to allow its users to circumvent blocking and access the website.32 The 

effects of blocking measures aimed at reducing unauthorized file sharing remain 

inconclusive, there is no current data available confirming the effects of these 

strategies. The parties requesting blocking measures (like the Dutch anti-piracy 

group BREIN) claim that they have been effective in reducing piracy,33 while 

the Dutch ISP XS4ALL suggests that the level of BitTorrent traffic within their 

network has remained relatively unaffected since the implementation of block-

ing measures.34 Also Savola concluded that the effectiveness of injunctions is-

sued against ISPs, which act as as neutral intermediaries is questionable and 

thus, alternative means should be considered as means to reduce unauthorized 

file sharing.35

3 Website Blocking Technologies and Circumvention Options

3.1 Website Blocking Technologies and Circumvention Techniques

Targeting file-sharing services, distributors of P2P software, administrators of 

P2P networks and individual file sharers can be expensive and time consuming;36 

blocking orders, however, can be obtained rather quickly and can simultane-

ously affect a large group of file sharers. There are numerous alternatives for 

implementing website blocking injunctions; certain technologies that are used 

to implement website blocking include IP blocking, DNS blocking, URL block-

30 See Virtual private network, Wikipedia, available at http://en.wikipedia.org/wiki/Virtual_
private_network (accessed 4 October 2012).
31 Stefan Larsson and Måns Svensson, »Compliance or Obscurity? Online Anonymity as a 
Consequence of Fighting Unauthorized File sharing.» (2010) Policy & Internet: Vol. 2: Iss. 4, 
Article 4.
32 See Pirate Bay Ready For Perpetual IP-Address Whac-A-Mole, TorrentFreak (28 May 
2012), available at http://torrentfreak.com/pirate-bay-ready-for-perpetual-ip-address-whac-a-
mole-120528/ (accessed 23 July 2012).
33 BREIN halfjaar rapport - Bezoek aan The Pirate Bay keldert (3 July 2012), available at 
(in Dutch) http://www.anti-piracy.nl/nieuws.php?id=266 (accessed 12 July 2012).
34 XS4ALL Weblog, Torrents toegenomen sinds blokkade Pirate Bay (4 July 2012), available 
at https://blog.xs4all.nl/2012/07/04/torrents-toegenomen-sinds-blokkade-pirate-bay/ (accessed 
12 July 2012).
35 See Pekka Savola, note 17.
36 See Nate Anderson, File-sharer will take RIAA case to Supreme Court (Ars Technica, 12 
September 2012), available at http://arstechnica.com/tech-policy/2012/09/file-sharer-will-take-
riaa-case-to-supreme-court/ (accessed 12 September 2012).



Blocking Websites: Copyright Enforcement Online and Responsibilities … 103

ing and packet inspection (including deep and shallow packet inspection).37 

However, there are also tools available to bypass various blocking technologies 

to gain access to blocked content.38

The internet’s architecture provides end-to-end connectivity, and communi-

cations protocols such as the Transmission Control Protocol (TCP) and Internet 

Protocol (IP)39 specify the rules for how machines communicate over the inter-

net; while they describe how data should be formatted, transmitted and routed, 

they do not require knowledge of the contents of the transmitted data.40 Basi-

cally, all communication over the internet is achieved by connecting a computer 

to another computer using various communications protocols that provide end-

to-end connectivity over the network; blocking measures are employed at the 

network level to prevent certain connections.

3.2 Website Blocking Technologies Typically Used

IP blocking 

IP addresses are used to identify different machines connected to the network; 

IP blocking is based on using the internet’s architecture and rules for how ma-

chines communicate over the network. Different parts of the internet, including 

networks administered by internet access providers that connect users to the rest 

of the internet, are connected via routers, and ISPs can configure their routers 

so that the implemented IP blocking prevents a user’s computer from accessing 

certain online resources, such as a website hosted on a server with the blocked 

IP address.41

However, IP blocking can be circumvented by a website operator by chang-

ing the website’s IP address; users can also circumvent IP blocking by using a 

proxy server (acting as an intermediary between the computer and the requested 

37 See »Site Blocking» to reduce online copyright infringement, note14, pp. 26–41. See also 
Lukas Feiler – Website Blocking Injunctions under EU and U.S. Copyright Law – Slow Death 
of the Global Internet or Emergence of the Rule of National Copyright Law? TTLF Working 
Paper No. 13, http://www.law.stanford.edu/program/centers/ttlf/papers/feiler_wp13.pdf (ac-
cessed 20 June 2012), pp. 6–11.
38 See, e.g., Hal Roberts, Ethan Zuckerman, Rob Faris, John Palfrey, 2010 Circumvention 
Tool Usage Report, Berkman Center for Internet and Society at Harvard University (October 
2010), available at http://cyber.law.harvard.edu/publications/2010/Circumvention_Tool_Usage 
(accessed 17 September 2012).
39 Internet protocol suite, Wikipedia, available at http://en.wikipedia.org/wiki/TCP/IP (ac-
cessed 4 October 2012).
40 See Internet protocol suite, Wikipedia, available at http://en.wikipedia.org/wiki/Internet_
protocol_suite (accessed 29 August 2012): See also Steven J. Murdoch and Ross Anderson – 
Tools and Technology of Internet Filtering, available at http://opennet.net/sites/opennet.net/
files/Deibert_04_Ch03_057-072.pdf (accessed 17 September 2012).
41 »Site Blocking» to reduce online copyright infringement, note 14, p. 28.
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website)42 to bypass blocking measures and route their traffic through other (than 

their ISP) servers that are not configured to implement blocking.

DNS blocking

DNS stands for the domain name system; this system enables associating IP 

addresses with domain names, which are more easily remembered than numer-

ical IP addresses. When a user attempts to access a website and enters a domain 

name, the computer queries a designated (configured in the computer or router) 

DNS server; if it locates the DNS record, the user can access the requested 

website. DNS blocking removes the blocked website’s domain name from the 

DNS server; when a computer queries the server, it does not convert or ‘resolve’ 

the domain name into the correct IP address,43 meaning that it does not direct 

the computer to the requested website.

However, the website still exists at the same IP address even though the DNS 

server does not connect the domain name with its IP address. Thus, the website 

can be accessed by directly entering its IP address (if it is known), or alternative 

means can be used to circumvent blocking such as switching to another DNS 

service or using a proxy. Operators of a blocked website could obtain a new 

domain name or direct their users to use their IP addresses to access the site.44

URL Blocking

A URL (Uniform Resource Locator) refers to an internet resource45 that is basi-

cally an address for a file or other resource accessible on the internet. URL 

Blocking refers to the practice of blocking a specific URL or at the domain 

level. However, this can only be used to block web traffic46 and can therefore 

only be used for preventing direct downloads from websites that offer material 

for download. Again, there are ways to circumvent blocking measures, such as 

using proxies or VPN services.47

42 See Proxy server, Wikipedia, available at http://en.wikipedia.org/wiki/Proxy_server (ac-
cessed 17 September 2012).
43 »Site Blocking» to reduce online copyright infringement, note 14, p. 31.
44 See Jonathan Bailey - DNS, SOPA, Content Blocking and More; Plagiarism Today (15 
November 2011), available at http://www.plagiarismtoday.com/2011/11/15/dns-sopa-content-
blocking-and-more/ (accessed 17 September 2012).
45 Uniform resource locator, Wikipedia, available at http://en.wikipedia.org/wiki/URL (ac-
cessed 17 September 2012).
46 »Site Blocking» to reduce online copyright infringement, note 14, p. 37.
47 Ibid., p. 38.
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Packet Inspection

Internet traffic is generally divided into ‘packets’ (e.g., an individual file is di-

vided into parts that are routed using the internet’s communication protocols to 

its destination within the internet, and then reassembled at the end point); these 

pieces of data contain information on its source, destination, and reassembly 

information.

Packet Inspection48 refers to ‘packet filtering’ and the analysis of network 

traffic by examining the data packets; it can be further divided into deep packet 

inspection (DPI) and shallow packet inspection (SPI). For normal network traf-

fic purposes, only the IP header is required (for routing). The use of the second 

header, such as TCP and UDP (User Datagram Protocol – typically used to send 

DNS queries),49 is normally considered to be shallow packet inspection, which 

can be used for a general assessment of the data in transit based on the packet 

headers.50 This information can be used for blocking purposes, based on the IP 

address, port and protocol combination.51

Deep packet inspection (DPI) is a technique that can be used to analyze 

packets beyond their header information and block packets based on their con-

tent.52 This technique entails potential legal challenges related to user privacy, 

especially in view of Article 15 of the E-commerce Directive, which prohibits 

imposing »a general obligation to monitor» information. Both shallow and deep 

packet inspection can be circumvented by site operators by changing their IP 

address and by users by using proxies or VPN services.53 

Combinations

Combinations of the above blocking techniques can also be used – a combina-

tion of DNS and IP blocking have been used in many instances to implement 

website blocking – but several circumvention methods are »effective for a single 

or hybrid blocking (i.e., where a combination of primary techniques is used) 

approach, for instance VPN, anonymising tools.»54 For instance, the Firefox 

48 Nate Anderson, Deep packet inspection meets ‘Net neutrality, CALEA (ArsTechnica 26 
July 2007), available at http://arstechnica.com/gadgets/2007/07/deep-packet-inspection-meets-
net-neutrality/ (accessed 19 June 2013). 
49 See User Datagram Protocol, Wikipedia, available at http://en.wikipedia.org/wiki/User_
Datagram_Protocol (accessed 17 September 2012).
50 See Stateful firewall, Wikipedia, available at http://en.wikipedia.org/wiki/Stateful_Pack-
et_Inspection (accessed 17 September 2012) (for ’shallow packet inspection’).
51 »Site Blocking» to reduce online copyright infringement, note 14, p. 39.
52 Ibid.
53 Ibid., p. 40.
54 Ibid., p. 41.
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add-on The Pirate Bay Dancing circumvents DNS and IP blocking by routing 

users through random proxies.55

4 The Legal Framework and CJEU Practice: The Basis for ISP 
Liability in Europe

4.1 Community Law

While Article 15 of the E-commerce Directive prohibits imposing a general 

obligation on ISPs to monitor the information transmitted through their service, 

Recital 59 states that it is possible to bring an injunction against intermediaries, 

although they are not liable for the infringing activities as such. To this effect, 

Article 8(3) of the Information Society Directive, as well as Article 9.1(a) and 

Article 11 of the Enforcement Directive, provide the possibility for rights hold-

ers to request court injunctions against intermediaries56 whose services are used 

by third parties to infringe on intellectual property rights.

As contemplated in Recital 42 of the E-Commerce Directive,57 an informa-

tion society service provider is covered by the safe harbor exemptions from li-

ability where its »activity is of a mere technical, automatic and passive nature, 

which implies that the information society service provider has neither knowl-

edge of nor control over the information which is transmitted or stored.»58 The 

role of information society service providers can be divided into different cat-

egories based upon the nature of their activity that also specify the conditions 

for being exempt from liability. There are two relevant59 categories concerning 

internet access providers and hosting service providers:

• »Mere conduit» (Art. 12, Directive 2000/31); and
• »Hosting» (Art. 14, Directive 2000/31)

When information society service providers act as neutral intermediaries, 

they are typically covered by safe harbor provisions and are thus exempted from 

55 ‘The Pirate Bay Dancing’ Add-On Kills DNS and IP Blockades (TorrentFreak, 30 Novem-
ber 2011) http://torrentfreak.com/the-pirate-bay-dancing-add-on-kills-dns-and-ip-block-
ades-111130/ (accessed 23 March 2012).
56 See Case C-557/07 (LSG-Gesellschaft zur Wahrnehmung von Leistungsschutzrechten 
GmbH v. Tele2 Telecommunication GmbH) (the ECJ confirmed that internet access providers 
»must be regarded as ‘intermediaries’ within the meaning of Article 8(3) of Directive 2001/29, 
§ 46»).
57 See also the preparatory work for the E-Commerce Directive. 
58 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on 
certain legal aspects of information society services, in particular electronic commerce, in the 
Internal Market (‘Directive on electronic commerce’).
59 Article 13 concerns »Caching» and thus concerns search engines and the liability of the 
search engine operator, which falls outside the scope of this article.
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liability because they merely facilitate the actions of others (such as those ex-

empted under Article 5 of the InfoSoc). Recital (59) in the preamble to the In-

foSoc Directive further states that:

‘In the digital environment, in particular, the services of intermediaries may 
increasingly be used by third parties for infringing activities. In many cases 
such intermediaries are best placed to bring such infringing activities to an 
end. Therefore, without prejudice to any other sanctions and remedies avail-
able, rightholders should have the possibility of applying for an injunction 
against an intermediary who carries a third party’s infringement of a pro-
tected work or other subject-matter in a network. This possibility should be 
available even where the acts carried out by the intermediary are exempted 
under Article 5. The conditions and modalities relating to such injunctions 
should be left to the national law of the Member States.’ (emphasis added)

Despite being exempt from their users’ actions, certain duties can be im-

posed upon ISPs to protect intellectual property rights online; nevertheless, the 

means to effect blocking must be considered in the light of the requirements set 

out in the above provisions, such as the prohibition on imposing a general mon-

itoring obligation. While a general obligation to monitor may not be imposed, 

this might also be allowed in clearly defined circumstances; the Commission 

noted that while Article 15 of the E-commerce Directive:60 

»prevents Member States from imposing on internet intermediaries, with 
respect to activities covered by Articles 12–14, a general obligation to mon-
itor the information which they transmit or store or a general obligation to 
actively seek out facts or circumstances indicating illegal activities. […] as 
general monitoring of millions of sites and web pages would, in practical 
terms, be impossible and would result in disproportionate burdens on inter-
mediaries and higher costs of access to basic services for users. However, 
Article 15 does not prevent public authorities in the Member States from 
imposing a monitoring obligation in a specific, clearly defined individual 
case.» (emphasis added)

Therefore, these limits should be taken into account when considering the 

means to be used to terminate infringing activities. 

60 Report from the Commission to the European Parliament, the Council and the European 
Economic and Social Committee: First Report on the application of Directive 2000/31/EC of 
the European Parliament and of the Council of 8 June 2000 on certain legal aspects of informa-
tion society services, in particular electronic commerce, in the Internal Market (Directive on 
electronic commerce), COM(2003) 702 final, available at http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=COM:2003:0702:FIN:EN:PDF, p. 14. 
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4.2 CJEU Case Law – a Balancing Act

Community law provides certain safe harbors for internet intermediaries under 

which they may be exempt from liability, and the CJEU has developed guide-

lines in its case law for interpreting the relevant EU legislation. Before review-

ing the most recent cases, it may be useful to review the court’s prior case law 

relevant to the topic to see how the court has weighed different, conflicting 

rights. In Promusicae61 and L’oreal62 cases the CJEU emphasized the need for 

effective protection on the one hand; on the other hand, the court also stated that 

that enforcement is a balancing act between the protection of intellectual prop-

erty rights and other rights, and not only a question of effectiveness of enforce-

ment. Thus, the CJEU has clearly recognized the need to protect fundamental 

rights.63

In the Promusicae case concerning the issue of »right of information» (a 

rights holder’s ability to request a court order to disclose an alleged infringer’s 

identity), the court answered the preliminary question on Directives 2000/31, 

2001/29, 2004/48 and 2002/58; it confirmed that Member States should ensure 

»effective protection of […] copyright.»64 In addition, community law requires 

that when Member States transpose these directives, a »fair balance» must be 

struck between the various fundamental rights that are protected under EU law. 

When national authorities and courts take measures or issue rulings based upon 

the national law provisions implementing these directives, they should avoid 

interpretations »which would be in conflict with those fundamental rights or 

with the other general principles of Community law, such as the principle of 

proportionality.»65 

In the L’Oréal case, the ECJ stated that courts should strive for »not only to 

bringing to an end infringements of those rights by users […], but also to pre-

venting further infringements of that kind.»66 The ECJ also noted that the »in-

junctions must be effective, proportionate, dissuasive and must not create barri-

ers to legitimate trade.67

61 Case C-275/06, Productores de Música de España (Promusicae) v. Telefónica de España 
SAU, http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62006J0275:
EN:HTML.
62 C-324/09 L’Oréal SA and Others v. eBay International AG and Others, http://curia.europa.
eu/juris/document/document.jsf?text=&docid=107261&pageIndex=0&doclang=en&mode= 
doc&dir=&occ=first&part=1&cid=2772540
63 cf. The TRIPS Agreement which does not include a specific provision on proportionality 
or taking into account fundamental rights (other than intellectual property rights) etc.
64 Case C-275/06, note 61, para 43. 
65 Ibid.
66 C-324/09, note 41, paragraph 131.
67 Ibid., paragraph 144.
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Bonnier Audio

In the recent Bonnier Audio case (Case C-461/10), the CJEU ruled (similarly to 

the Promusicae case) that the EU legal framework – particularly Data Retention 

Directive 2006/24/EC – does not prevent EU member states from issuing court 

orders (per rights holders’ requests) requiring ISPs to disclose the identities of 

alleged infringers of intellectual property rights. However, the court also stressed 

that courts needed »to weigh the conflicting interests involved, on the basis of 

the facts of each case and taking due account of the requirements of the princi-

ple of proportionality.»68 This case can thus be seen as being in line with the 

court’s praxis: different fundamental rights must be balanced.

Scarlet v. SABAM and Netlog Cases

More recently, the court has decided two cases where it specifically addressed 

the position of internet intermediaries in circumstances where their services are 

used by end users for infringing activities. The court was requested to rule on 

whether internet intermediaries were required to install filtering systems, thus 

dealing with the interpretation of Article 15 of the E-commerce Directive which 

prohibits EU Member States from imposing a general obligation on Internet 

services providers to monitor the information transmitted through their services.

In Scarlet v. SABAM, the court referred to the L’Oréal and Others case,69 

noting that while national courts may order »intermediaries to take measures 

aimed not only at bringing to an end infringements already committed against 

intellectual-property rights using their information-society services, but also at 

preventing further infringements.»70 With regard to the requested injunction, the 

court held that: 

»the injunction imposed on the ISP concerned requiring it to install the 
contested filtering system would oblige it to actively monitor all the data 
relating to each of its customers in order to prevent any future infringement 
of intellectual-property rights. It follows that that injunction would require 
the ISP to carry out general monitoring, something which is prohibited by 
Article 15(1) of Directive 2000/31.»71 (emphasis added)

68 C-461/10, Bonnier Audio AB v. Perfect Communication Sweden AB, available at http://
curia.europa.eu/juris/document/document.jsf?text=&docid=121743&pageIndex=0&doclang=
EN&mode=req&dir=&occ=first&part=1&cid=1159304 (accessed 1 October 2012).
69 See C-324/09, note 41, paragraph 131.
70 Case C-70/10, Scarlet v. SABAM, http://curia.europa.eu/juris/document/document.jsf?
text=&docid=115202&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1& 
cid=54553, paragraph 31. 
71 Ibid., paragraph 40.
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In SABAM v. Netlog, SABAM asked for the same measures. The ECJ ruled 

that a social network »cannot be obliged to install a general filtering system, 

covering all its users, in order to prevent the unlawful use of musical and audio-

visual work.»72 In addition to ruling on the filtering system, the ECJ established 

(in regard to relevant EU law and earlier case law) a balancing test in Scarlet v. 

SABAM recognizing the effect of conflicting fundamental rights. The ECJ thus 

stated the need to balance different rights (as the protection of intellectual prop-

erty rights is not absolute), as weighed against other fundamental rights (pro-

tected in the Charter of Fundamental Rights) such as privacy, freedom of expres-

sion and freedom to conduct a business; thus, various fundamental rights must 

be duly balanced.

4.3 Guidelines for ISP Liability

The measures employed to protect intellectual property rights online have faced 

criticism,73 while the importance of maintaining an open internet and net neutral-

ity in Europe is recognized to include »the protection of personal data and free-

dom of expression and information.»74 However, the protection of IPRs (»the 

protection of the fundamental right to property, which includes the rights linked 

to intellectual property, must be balanced against the protection of other funda-

mental rights») was confirmed in Scarlet v. SABAM while recognizing the re-

quirement of balancing between the protection of intellectual property rights and 

the protection of other fundamental rights, as already stated in the court’s ear-

lier case law above.75 Specifically, in paragraph 45 of the Scarlet v. SABAM 

case, the ECJ refers to paragraph 68 of the Promusicae v. Telefonica case, stat-

ing that:76 

72 Case C-360/10, SABAM v. Netlog, http://curia.europa.eu/juris/document/document.jsf?
text=&docid=119512&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1& 
cid=149090, paragraph 38.
73 Cedric Manara, Block the Filtering! A Critical Approach to the SABAM Cases, http://pa-
pers.ssrn.com/sol3/papers.cfm?abstract_id=1954760 (accessed 31 January 2012); Evi Werkers, 
Intermediaries in the Eye of the Copyright Storm – A Comparative Analysis of the Three Strike 
Approach within the European Union (August 15, 2011). ICRI Working Paper No. 4/2011. 
Available at SSRN: http://ssrn.com/abstract=1920271 or doi:10.2139/ssrn.1920271 (accessed 
25 January 2012); Alexandra Neri, Ordering Intermediaries to Implement Filtering Mecha-
nisms: A Controversial Measure with Dreadful Consequences (November 17, 2011). La Se-
maine Juridique, Edition Générale, January 2012. Available at SSRN: http://ssrn.com/ab-
stract=1960676 (accessed 31 January 2012); and Angela Daly, The Legality of Deep Packet 
Inspection (June 17, 2010). Available at SSRN: http://ssrn.com/abstract=1628024 or http://
dx.doi.org/10.2139/ssrn.1628024 (accessed 4 July 2012).
74 COM(2011) 222 final, note 9, p. 9.
75 Case C-70/10, note 70, paragraph 44; see also paragraphs 62 to 68 in Case C-275/06 
Promusicae, note 61.
76 Ibid., paragraph 45.
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»paragraph 68 of that judgment that, in the context of measures adopted to 
protect copyright holders, national authorities and courts must strike a fair 
balance between the protection of copyright and the protection of the fun-
damental rights of individuals who are affected by such measures.» (em-
phasis added)

Paragraph 68 of Promusicae v. Telefonica further provides that:77 

»when implementing the measures transposing those directives, the author-
ities and courts of the Member States must not only interpret their national 
law in a manner consistent with those directives but also make sure that they 
do not rely on an interpretation of them which would be in conflict with those 
fundamental rights or with the other general principles of Community law, 
such as the principle of proportionality» (emphasis added)

As noted in the Scarlet and Netlog decisions, under Article 15 of the E-

commerce Directive, member states are prevented »from imposing on internet 

intermediaries, with respect to activities covered by Articles 12–14, […] a gen-

eral obligation to actively seek out facts or circumstances indicating illegal ac-

tivities.» Therefore, leaving it to ISPs to determine the »facts or circumstances» 

(such as domain names or IP addresses) used for third party infringements could 

require an »obligation to actively seek out facts or circumstances indicating il-

legal activities.» However, the scope of the obligation to decide the means to 

implement blocking will be decisive, as the Commission has noted: »Article 15 

does not prevent public authorities in the Member States from imposing a mon-

itoring obligation in a specific, clearly defined individual case.»78 This leaves 

room for interpretation; as discussed in Scarlet v. SABAM, the balance between 

intellectual property rights and other fundamental rights must be recognized, 

maintained79 and separately assessed in each case.

Recently, Advocate General Cruz Villalón delivered his opinion in Case 

C-314/12 (UPC Telekabel Wien).80 He has taken the view that an ISP can be 

ordered to block subscriber access to a website which infringes copyright.81 And 

77 Case C-275/06, note 61, paragraph 68. http://curia.europa.eu/juris/document/document.js
f?text=&docid=70107&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1& 
cid=462960.
78 Report from the Commission to the European Parliament, the Council and the European 
Economic and Social Committee, note 60, p. 14. 
79 Cf. Opinion of the Constitutional Law Committee of the Finnish Parliament, PeVL 
15/2006 (for the need to ensure protections of IPRs while balancing this objective with other 
rights).
80 Reference for a preliminary ruling from the Oberster Gerichtshof (Austria) lodged on 29 
June 2012 – UPC Telekabel Wien GmbH v Constantin Film Verleih GmbH, Munich (Germany), 
Wega Filmproduktionsgesellschaft mbH, available at http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=OJ%3AC%3A2012%3A303%3A0012%3A0013%3Aen%3APDF (ac-
cessed 21 February 2014).
81 Opinion of Advocate General Cruz Villalón in Case C-314/12 (UPC Telekabel Wien), 
delivered on 26 November 2013, available at http://curia.europa.eu/juris/document/document.
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further, while requiring general filtering is not allowed under EU law, such in-

junctions may be ordered that require implementing specific blocking measures 

and, as discussed in Scarlet v. SABAM, take the need for striking a balance 

between intellectual property rights and other fundamental rights into consid-

eration.82 

4.4 Finnish Law

As a general rule, providers of information society services are liable for the 

content made available to the public on their services provided that they have 

control over such content. However, when they provide purely technical serv-

ices without any control over the content that third parties make available to the 

public through their services, they may under certain conditions be exempted 

from liability, as discussed below.

As stated in the E-Commerce Directive, an information society service pro-

vider is exempted from liability under certain conditions. In Finland, this re-

quirement has been implemented83 in the Act on Provision of Information Soci-

ety Services,84 where Section 19 corresponds to Articles 12(3), 13(2) and 14(3) 

of the E-Commerce Directive, as well as Article 8(3) of the InfoSoc Directive, 

thus providing the possibility for rights holders to bring an injunction against 

intermediaries whose services are used by third parties who commit an infringe-

ment of intellectual property rights.85

The Finnish Copyright Act (Act 404/1961), and in particular Sections 60 b 

and 60 c, implement the InfoSoc Directive and the Enforcement Directive – es-

pecially Article 9.86 Section 60 b provides the right to take legal action against 

persons who allegedly make copyright-infringing material available to the pub-

lic. As for website blocking, Section 60 c of the Copyright Act (as amended by 

Act 21.7.2006/679 to implement Directive 2004/48/EC) provides the legal 

grounds for issuing blocking orders.87 Section 60(c)(1) states that:88

jsf?text=&docid=144944&pageIndex=0&doclang=FI&mode=req&dir=&occ=first&part=1& 
cid=94953 (accessed 21 February 2014).
82 Ibid.
83 See also Marcus Norrgård, note 15.
84 See Government Bill HE 194/2001 vp, pp. 16-19, 39-40.
85 Ibid., p. 43.
86 See Government Bill HE 28/2004 vp, Hallituksen esitys eduskunnalle laeiksi tekijän oi-
keus lain ja rikoslain 49 luvun muuttamisesta; HE 26/2006 vp, Hallituksen esitys eduskunnalle 
laeiksi teollis- ja tekijänoikeuksia koskevan lainsäädännön muuttamisesta.
87 See Government Bill HE 26/2006 vp, Hallituksen esitys eduskunnalle laeiksi teollis- ja 
tekijänoikeuksia koskevan lainsäädännön muuttamisesta, pp. 10–12, 13 and 21–22.
88 See unofficial translation of the Finnish Copyright Act (Tekijänoikeuslaki), available at 
http://www.finlex.fi/fi/laki/kaannokset/1961/en19610404.pdf (Amendments up to 
31.10.2008/663 included).



Blocking Websites: Copyright Enforcement Online and Responsibilities … 113

the court of justice may, upon the request of the author or his representative, 
order the maintainer of the transmitter, server or other device or any other 
service provider acting as an intermediary to discontinue, on pain of fine, 
the making of the allegedly copyright-infringing material available to the 
public (injunction to discontinue), unless this can be regarded as unreason-
able in view of the rights of the person making the material available to the 
public, the intermediary and the author.

The above outlines the implementation of the relevant EU law and provides 

the legislative basis for website blocking in Finland. 

5 Recent Case Law in Europe 

5.1 European Case Law on Website Blocking

As noted above, rights holders have on several occasions requested courts in EU 

member states to grant injunctions against ISPs to block websites that allegedly 

facilitate intellectual property right infringements. The courts have primarily 

sided with the rights holders and granted injunctions, as seen from the brief 

overview below.

The use of website blocking is a relatively new phenomenon in in connec-

tion with reducing online copyright infringement. The injunctions discussed in 

the overview below are presented for the purposes of illustrating the adopted 

website blocking measures. And later on, those measures are further discussed 

to identify certain challenges related to them, such as their effectiveness and 

proportionality.

The Netherlands

The Court of The Hague dismissed a request by the Dutch copyright enforce-

ment organization BREIN to order the internet provider Ziggo to block access 

to The Pirate Bay in its decision on 19 July 2010.89 However, on 11 January 

2012, the Court of The Hague granted BREIN’s request to order Dutch internet 

providers Ziggo and XS4ALL to block access to The Pirate Bay. The ordered 

blocking measures included IP addresses and domain names.90

On 10 May 2012, the Court of The Hague ordered five more ISPs (UPC, 

KPN, Tele2, T-Mobile and Telfort) to block access to The Pirate Bay; the or-

89 Decision of the Court of The Hague (only in Dutch), LJN: BN1445, Rechtbank’s-Graven-
hage, 365643 / KG ZA 10-573, http://www.rechtspraak.nl/ljn.asp?ljn=BN1445 (accessed 13 
March 2012).
90 Decision of the Court of The Hague (only in Dutch), LJN: BV0549, Rechtbank’s-Graven-
hage, 374634 / HA ZA 10-3184, available at http://zoeken.rechtspraak.nl/detailpage.
aspx?ljn=BV0549 (accessed 13 March 2012).
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dered blocking measures also included IP addresses and domain names,91 and 

in this case, BREIN claimed that despite the existence of circumvention tech-

niques, the earlier blocking order against internet providers Ziggo and XS4ALL 

led to a significant reduction in the number of Dutch visitors to The Pirate Bay.92 

This was visible at the time (1 February 2012) when Ziggo and XS4ALL imple-

mented measures to block access to The Pirate Bay, as required in the judgment 

of 11 January 2012.93 

However, on 28 January 2014, the Court of Appeal of The Hague overturned 

the website blocking order granted against Ziggo and XS4ALL.94

Denmark

On 25 October 2006, the Copenhagen District court ordered the blocking of 

AllOfMP.com at the DNS-level in the IFPI Denmark v. Tele2 A/S case.95 Later, 

in the case of IFPI Denmark v. Telenor,96 the Danish Supreme Court upheld an 

injunction requiring Telenor, an internet access provider, to block access to The 

Pirate Bay at the DNS-level.97 Additionally, Danish ISP Hi3G Denmark ApS 

(teleselskabet 3) was ordered on 20 February 2012 to block access to www.

grooveshark.com.98 

Austria

On 17 May 2011, the Commercial Court of Vienna ordered the internet access 

provider UPC, upon request by Constantin Film Verleih GmbH and Wega Film-

produktionsgesellschaft mbH, to block user access to a streaming website named 

kino.to. The ordered blocking measures included IP addresses and domain 

91 Decision of the Court of The Hague (only in Dutch), LJN: BW5387, Rechtbank’s-Graven-
hage, 413085 / KG ZA 12-156, available at http://zoeken.rechtspraak.nl/detailpage.
aspx?ljn=BW5387 (accessed 11 July 2012).
92 Ibid., 4.21.
93 Ibid., 4.22.
94 Decision of the Court of Appeal of The Hague (only in Dutch), Gerechtshof Den Haag, 
200.105.418-01 / 374643/HA ZA 10-3184 available at http://uitspraken.rechtspraak.nl/inzien
document?id=ECLI:NL:GHDHA:2014:88 (accessed 13 February 2014).
95 Københavns Byret (Copenhagen District court) 25 October 2006, docket No. F1-
15124/2006, available at http://www.dr.dk/NR/rdonlyres/EF2AAB7A-0E04-4963-963A-
463CD7550D72/361965/tele2_ke.pdf (accessed 11 July 2012).
96 Telenor forpligtet til at hindre adgangen til hjemmesiden thepiratebay.org (27 May 2010), 
http://www.domstol.dk/hojesteret/nyheder/Afgorelser/Pages/Telenorforpligtettilathindread-
gangentilhjemmesidenwwwthepiratebayorg.aspx (accessed 31 January 2012).
97 Højesteret [Supreme Court], 27 May 2010, docket No. 153/2009, available (in Danish) at 
http://www.domstol.dk/hojesteret/Documents/Domme/153-09.pdf (accessed 11 July 2012).
98 Fogedforbud nedlagt over for teleselskabet 3, http://www.domstol.dk/frederiksberg/ny-
heder/Pressemeddelelser/Pages/Fogedforbudnedlagtoverforteleselskabet3.aspx (accessed 25 
April 2012). Court’s decision (case FS 11-18685/2011) (in Danish) available at http://www.
comon.dk/modules/davinci/getfile.php?id=94730&attachment (accessed 11 July 2012).
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names.99 The case was referred to the CJEU by the Austrian Supreme Court for 

a preliminary ruling to seek clarification concerning the compatibility with the 

InfoSoc Directive of blocking injunctions granted under Austrian domestic 

laws.100

The United Kingdom

On 29 March 2010, the High Court found in the ‘Newzbin1’ case that Newzbin 

Ltd., which operated the Newzbin Usenet indexing website (Usenet is an inter-

net-based discussion system),101 had infringed copyright.102 Shortly afterwards, 

the Newzbin website ceased operations and a new ‘Newzbin2’ website emerged 

to carry on similar operations. On 28 July 2011, the High Court issued an injunc-

tion in the ‘Newzbin2’ case103 and ordered British Telecommunications to block 

customer access to Newzbin by using a ‘Cleanfeed system’ (»a hybrid system 

of IP address blocking and DPI-based URL blocking»).104 This was followed by 

the High Court’s ruling on 26 October 2011,105 after Newzbin2 released client 

software to bypass the implemented blocking measures.106

On 20 February 2012, the High Court issued an injunction in Dramatico 

Entertainment Ltd. & Ors v. British Sky Broadcasting Ltd. & Ors, requiring 

certain UK ISPs to block customer access to The Pirate Bay website.107 Later, 

on 02 May 2012 in Dramatico Entertainment Ltd. & Ors v. British Sky Broad-

99 Constantin Film Verleih GmbH and Wega Filmproduktionsgesellschaft mbH v. UPC Tele-
kabelWien GmbH, Unreported 17 May 2011 (HW(Vienna)).
100 Reference for a preliminary ruling from the Oberster Gerichtshof in Case C-314/12 (UPC 
Telekabel Wien), note 80. See also Opinion of Advocate General Cruz Villalón in Case 
C-314/12 (UPC Telekabel Wien), note 81.
101 Usenet, Wikipedia, available at http://en.wikipedia.org/wiki/Usenet (accessed 17 Septem-
ber 2012).
102 Twentieth Century Fox Film Corporation & Anor v. Newzbin Ltd., [2010] EWHC 608 
(Ch), [2010] ECC 13, [2010] FSR 21, [2011] Bus LR D49, [2010] EMLR 17, [2010] ECDR 8, 
http://www.bailii.org/ew/cases/EWHC/Ch/2010/608.html (accessed 31 January 2012).
103 Twentieth Century Fox Film Corporation and others v. British Telecommunications PLC, 
(Chancery Division) judgment, [2011] EWHC 1981 (Ch), http://www.judiciary.gov.uk/Re-
sources/JCO/Documents/Judgments/twentieth-century-fox-film-corp-others-v-bt.pdf (ac-
cessed 31 January 2012).
104 Ibid., paragraphs 70–73.
105 Twentieth Century Fox Film Corporation and others v. British Telecommunications plc 
[2011] EWHC 2714 Ch, 26 October 2011, available at http://www.bailii.org/ew/cases/EWHC/
Ch/2011/2714.html (accessed 17 September 2012).
106 See David Meyer, Newzbin client aims to circumvent BT blocking (ZDNet, 16 September 
2011), available at http://www.zdnet.com/newzbin-client-aims-to-circumvent-bt-block-
ing-4010024357/ (accessed 17 September 2012).
107 Dramatico Entertainment Ltd. & Ors v. British Sky Broadcasting Ltd. & Ors [2012] 
EWHC 268 (Ch), available at http://www.bailii.org/ew/cases/EWHC/Ch/2012/268.html (ac-
cessed 25 April 2012).
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casting Ltd. & Ors, the court ordered blocking of The Pirate Bay website by 

implementing IP address blocking.108

Lately, on 28 February 2013, the High Court issued an injunction ordering 

six ISPs (BskyB, British Telecom, Everything everywhere, Talk Talk, Telefoni-

ca and Virgin Media) to block user access to H33T, Fenopy and Kat, peer-to-peer 

file-sharing websites.109 According to the judgment, the rightsholder have agreed 

the terms of the blocking with the ISPs,110 and the actual blocking measures 

include blocking of domains and IP address blocking based on a list maintained 

by the music industry group British Phonographic Industry (BPI).111

Italy

The Court of Bergamo ruled on 1 August 2008 that Italian ISPs must block ac-

cess to The Pirate Bay. The blocking included IP address blocking.112 On 8 

February 2010, the Italian Supreme Court confirmed the blocking of The Pirate 

Bay.113

Ireland

On 24 July 2009, the High Court ordered an ISP to block subscriber access to 

The Pirate Bay website.114 In a subsequent case, however, the High Court con-

cluded on 11 October 2009 that the previous judgment had been wrong and re-

fused to issue a blocking order because Article 8(3) of the Infosoc Directive had 

not been implemented in Ireland; thus, Irish law lacked the legislative basis to 

block The Pirate Bay website.115 

108 Dramatico Entertainment Ltd. & Ors v. British Sky Broadcasting Ltd. & Ors [2012] 
EWHC 1152 (Ch) (02 May 2012), available at http://www.bailii.org/ew/cases/EWHC/
Ch/2012/1152.html (accessed 24 July 2012).
109 EMI Records Ltd & Ors v British Sky Broadcasting Ltd & Ors [2013] EWHC 379 (Ch) 
(28 February 2013), available at http://www.bailii.org/ew/cases/EWHC/Ch/2013/379.html (ac-
cessed 04 June 2013).
110 Ibid., paragrahp 102.
111 Sky Broadband Starts Blocking Pirate Bay Proxies (TorrentFreak, 03 June 2013), available 
at http://torrentfreak.com/sky-broadband-starts-blocking-pirate-bay-proxies-130603/ (ac-
cessed 04 June 2013).
112 GIP Bergamo [Court of Bergamo], 1 August 2008, Ordinanza 1 agosto 2008. N.3277/08 
PM. N.5329/08 GIP» (in Italian), available at http://www.altalex.com/index.
php?idnot=42855&idstr=20 (accessed 25 July 2012). See also Amedeo Arena – Italian Courts 
Ban Pirate Bay, but then Lift the Block, IRIS 2008-10:13/21, available at http://merlin.obs.coe.
int/iris/2008/10/article21.en.html (accessed 25 July 2012).
113 IFPI, Italy’s Supreme Court explains ruling that ISPs should block The Pirate Bay (8 
January 2010), available at http://www.ifpi.org/content/section_news/20100108.html (accessed 
17 September 2012).
114 EMI Records [Ireland] Ltd. v. Eircom PLC [2009] IEHC 411 (24 July 2009), available at 
http://www.bailii.org/ie/cases/IEHC/2009/H411.html (accessed 24 July 2012).
115 EMI Records (Ireland) Ltd. & Ors v. UPC Communications Ireland Ltd. [2010] IEHC 377 
(11 October 2010), available at http://www.bailii.org/ie/cases/IEHC/2010/H377.html (accessed 
24 July 2012).
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Belgium

The Belgian Anti-Piracy Foundation requested an injunction against two ISPs 

– Belgacom and Telenet – and on 26 September 2011, the Court of Appeals of 

Antwerp decided that the ISPs must block user access to The Pirate Bay website. 

The methods included DNS blocking.116 On 22 October 2013, the Belgian Su-

preme Court confirmed that the ISPs may be ordered to block subscriber access 

to The Pirate Bay website.117

5.2 Finnish Case Law and Recent Legal Initiatives on Website Blocking 

Finnish courts have also addressed issues related to unauthorized file sharing 

concerning the liability of the administrators of P2P networks.118 Corresponding 

to the European trend, Finnish courts have also been recently asked to grant 

injunctions against ISPs, requiring them to block access to The Pirate Bay web-

site.

The Blocking Order against Elisa

IFPI Finland applied on 26 May 2011 at the Helsinki District Court to order 

Elisa, a Finnish operator, to block user access to The Pirate Bay website, and on 

26 October 2011 the court issued an injunction against Elisa and ordered it to 

block user access to The Pirate Bay.119 The blocking order was based upon Sec-

tion 60(c)(1) of the Copyright Act, which provides that a court may order an 

intermediary to discontinue »the making of the allegedly copyright-infringing 

material available to the public» where the requirements set out in the provision 

are fulfilled. The court ordered Elisa to implement DNS/IP blocking in order to 

prevent its users from accessing The Pirate Bay website.120 

The Helsinki District Court, among others, held that the discussed blocking 

measures cannot be held as so ineffective that they would prevent the court from 

issuing an injunction ordering the ISP to prevent its users from accessing the 

website by putting in place DNS/IP blocking.121 The court also noted that while 

it is possible to circumvent the measures, it requires »time, effort, skill and in-

116 Belgian Court: Two ISPs Must Block Access to The Pirate Bay – EDRI.org (5 October 
2011), available at http://www.edri.org/edrigram/number9.19/belgium-isp-blocking-pirate-bay 
(accessed 17 September 2012).
117 Hof van Cassatie/Cour de cassation (the Belgian Supreme Court) 22 October 2013, dock-
et No. Case P.13.0550.N. 
118 See Hietanen, Herkko, Finland: Finreactor I & II (Supreme Court), 30 June 2010, http://
kluwercopyrightblog.com/2011/08/02/finreactor-i/#respond (accessed 12 January 2012).
119 Helsingin käräjäoikeus [Helsinki District Court] (26 October 2011), Decision No: 
11/41552; Docket No: H 11/20937 (»IFPI Finland vs. Elisa»).
120 Ibid.
121 Ibid., p. 8
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volves costs.»122 Elisa appealed the decision but the Helsinki Court of Appeals 

sided with the District Court and upheld the injunction issued in October,123 

which meant that Elisa was required to put in place DNS/IP blocking. The Su-

preme Court refused to grant a leave to appeal, so the decision by the Helsinki 

Court of Appeals remains final.124

The Blocking Orders against DNA and TeliaSonera

After being granted the blocking order in the Elisa case, IFPI Finland filed 

similar applications in November 2011 against two ISPs – TeliaSonera and 

DNA. In those cases, the Helsinki District Court issued injunctions similar to 

the Elisa case against DNA and TeliaSonera on 11 June 2012.

In IFPI Finland v. DNA,125 the court first held that because the CJEU had 

confirmed (in Case C-557/07) that internet access providers »must be regarded 

as ‘intermediaries’ within the meaning of Article 8(3) of Directive 2001/29,»126 

DNA must therefore be regarded as an intermediary.127 Furthermore, based upon 

the decision in the Finreactor I case,128 Section 60 c of the Copyright Act also 

applies to the service used to carry out infringing acts; the court thus concluded 

that it was also applicable to The Pirate Bay129 and granted the requested injunc-

tion, ordering DNA to block user access to the Pirate Bay by implementing 

DNS/IP blocking. The Helsinki District Court also considered in this case that 

DNS/IP blocking cannot be considered so ineffective that it would prevent issu-

ing an »injunction to discontinue.»130

The IFPI Finland v. TeliaSonera131 case was decided on the same date (and 

by the same judge, Ari Wirén) as the IFPI Finland v. DNA case discussed above; 

therefore, the reasoning and the outcome of the order was very similar to the 

other case. The court in this case also granted the requested blocking order, 

ordering TeliaSonera to block user access to The Pirate Bay by implementing 

DNS/IP blocking.

As for choosing and specifying the means for blocking access, the prepara-

tory works for Section 60(c)(1) state that the means to implement the blocking 

122 Ibid.
123 Helsingin hovioikeus [Helsinki Court of Appeals] (15 June 2012), Decision No: 1687; 
Docket No: S 11/3097.
124 Korkein oikeus [Supreme Court] (29 October 2012), Decision: no leave to appeal.
125 Helsingin käräjäoikeus [Helsinki District Court] (11 June 2012), Decision No: 31605 
Docket No: H 11/51554 (»IFPI Finland v. DNA»).
126 C-557/07, note 56, § 46.
127 IFPI Finland v. DNA, note 125, p 81.
128 KKO:2010:47.
129 IFPI Finland v. DNA, note 125, p 78.
130 Ibid., p 84.
131 Helsingin käräjäoikeus [Helsinki District Court] (11 June 2012), Decision No: 31606 
Docket No: H 11/48307 (»IFPI Finland v. TeliaSonera»).



Blocking Websites: Copyright Enforcement Online and Responsibilities … 119

order (which under the InfoSoc Directive are left to national law)132 should not 

be specified in the act itself;133 the measures should be left to the ISP to decide.134 

In the above cases, however, it was noted that a general obligation to block ac-

cess (without specifying the means) would apparently be too vague to act as a 

basis for assessing an ISP’s compliance,135 and rapid changes in technology also 

pose their own challenges for achieving the desired effects.136 Leaving the means 

of implementing the blocking order to the ISP could thus be legally problem-

atic. In the above cases, the domain names and IP addresses to be included in 

the blocking were specified in the court order.

Draft Bill to Bring Changes to Blocking Orders and to Introduce Bandwidth 

Throttling

The Finnish Ministry of Education and Culture published in December 2013 a 

draft bill which proposes changes to the Finnish Copyright Act,137 The proposed 

amandments include changes to the currently available injunctions under Sec-

tion 60 c of the Copyright Act; at the moment a rights holder is required to bring 

proceedings against also the alleged infringers of intellectual property rights 

within 30 days being being granted a blocking order against an ISP so that their 

users are prevented from accessing such websites where infringing material is 

allegedly made available. In the draft bill it was recognized that services where 

infringing material is made available are primarily foreign, so presently avail-

able measures to reduce online copyright infringement are insufficient in the 

event that the actual infringer like the administrators of P2P networks can not 

be identified.138 Therefore, the requirement to bring proceedings against also the 

alleged infringers, when can not be identified, is proposed to be abandoned.139 

As such, this can be seen to improve the availability of blocking measures. 

However, the same caveats apply also in this case as to the effectiveness of 

website blocking, as discussed above. 

132 See Recital 59 of the InfoSoc Directive: »The conditions and modalities relating to such 
injunctions should be left to the national law of the Member States.»
133 Cf. Marcus Norrgård, note 15, pp. 4 and 6.
134 LaVL 5/2005 vp, available at http://www.eduskunta.fi/faktatmp/utatmp/akxtmp/
lavl_5_2005_p.shtml (accessed 24 July 2012), p. 10.
135 IFPI Finland vs. Elisa, note 119, pp. 8–9.
136 IFPI Finland v. DNA, note 125, p. 49 (FICORA statement).
137 Draft Government Bill to amend the Finnish Copyright Act, Hallituksen esitys teki jän-
oikeuslain muuttamisesta, available at http://www.minedu.fi/export/sites/default/OPM/Teki-
jaen oikeus/tekijaenoikeuden_kehittaeminen/vireilla_tekijanoikeus/tekijanoikeuslain_muutok-
set/liitteet/HEluonnos_luvaton_verkkojakelu.pdf (accessed 4 January 2014).
138 Ibid., p. 12.
139 Ibid.
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In addition to those changes, the draft bill inclused a proposal to order ISPs 

to implement service-specific bandwidth throttling.140 so that the internet service 

to IP addresses, to be designated by rights holders, where infringing material is 

allegedly made available would be slowed down.141 According to the draft bill 

ordering ISPs to implement service-specific bandwidth throttling is not used 

elsewhere in Europe;142 it should also be distinguished from the Copyright Alert 

System – or the »six strikes» program – in the United States where ISPs may 

the a graduated response system to issue warnings to subscribers using their 

services for allegedly infringing activities and also implement bandwidth throt-

tling.143 Basically this would slow down search functions in p2p and streaming 

portals; however, ISPs have pointed out that the actual content is typically host-

ed elsewhere, so the effect of bandwidth throttling would be limited.144 If the 

effect of bandwidth throttling will in practice be limited to slowing down search 

but does not affect accessing the actual content, it should be considered wheth-

er the benefits from using this kind of anti-piracy measures are outweighed by 

the costs of implementing bandwidth throttling.

5.3 Legal Analysis of Website Blocking Techniques

Scope of Blocking Measures

The Finnish and other European blocking orders reviewed above vary as to their 

exact scope, but they typically include DNS and IP blocking. Certain orders 

specify the IP addresses and domain names145 and some are rather general in 

nature;146 some also allow for specifying the relevant IP addresses and domain 

names at a later stage.147 This is primarily a matter of procedural law and there-

fore not discussed here in detail.

DNS blocking and IP blocking technically prevent, at the network level, the 

routing of users’ web traffic to requested destinations, such as websites. How-

ever, blocking by means that require the examination of packet contents seems 

more problematic from a fundamental rights perspective148 (in view of Article 

140 See also Luvattoman verkkojakelun vähentämiskeinojen arviointia, Opetus- ja kulttuuri-
ministeriön työryhmämuistioita ja selvityksiä 2013:13, available at http://www.minedu.fi/ex-
port/sites/default/OPM/Julkaisut/2013/liitteet/tr13.pdf?lang=fi (accessed 4 January 2014).
141 Draft Government Bill to amend the Finnish Copyright Act, note 130, p. 12.
142 Ibid.
143 See Center for Copyright Information, The Copyright Alert System, available at http://
www.copyrightinformation.org/the-copyright-alert-system/ (accessed 4 January 2014).
144 Draft Government Bill to amend the Finnish Copyright Act, note 130, p. 12.
145 See Constantin Film Verleih GmbH and Wega Filmproduktionsgesellschaft mbH v. UPC 
TelekabelWien GmbH, note 99.
146 See Højesteret [Supreme Court], 27 May 2010, note 97.
147 EMI Records (Ireland) Ltd. & Ors v. UPC Communications Ireland Ltd., note 115.
148 See Lukas Feiler, note 37, p. 22.
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15(1) of Directive 2000/31) because looking into the contents of a user’s online 

traffic has apparent privacy implications. When assessing the concept of ‘a gen-

eral obligation to monitor’ as stated in Article 15 of the E-commerce Directive 

(2000/31/EC), it clearly contains a prohibition from imposing a general obliga-

tion on ISPs to monitor the information transmitted through their service; how-

ever, it leaves for further interpretation what the »general» monitoring prohib-

ited under the article actually means. In addition, as noted in Scarlet v. SABAM 

and Scarlet v. SABAM, it follows from Article 15 of Directive 2000/31 that 

when prohibiting placing an active duty on intermediaries to actively seek facts 

or circumstances (such as domain names or IP addresses) used for infringement, 

it must be considered that determining those measures could constitute an active 

duty for ISPs.

Guidance from the CJEU

In Scarlet v. SABAM, the concept of ‘a general obligation to monitor’ is applied 

to internet access providers, and the CJEU concluded that ‘a general obligation 

to monitor’ could result from imposing the requested filtering system that would 

oblige an internet access provider to actively monitor »all the data relating to 

each of its customers» to prevent future infringements of intellectual property 

rights. The CJEU therefore held in Scarlet v. SABAM that such an obligation 

would »require the ISP to carry out general monitoring.»149 Correspondingly, in 

SABAM v. Netlog (paragraph 34), the same considerations were applied to a 

hosting provider; the CJEU ruled that a social network cannot be required to 

»install a general filtering system, covering all its users,» to prevent infringe-

ments of intellectual property rights in the future.150 However, the Commission 

has stated that Article 15 does not prohibit »imposing a monitoring obligation 

in a specific, clearly defined individual case.»151 In the recent German GEMA 

vs. YouTube case,152 the Landgericht Hamburg ordered (under the German doc-

trine »Störerhaftung» which means secondary liability based on contributing to 

infringements of others) YouTube to filter content according to certain criteria 

to prevent copyright infringements (including taking content down and ensuring 

149 Case C-70/10, note 70, paragraphs 35 and 40.
150 Case C-360/10, note 51, paragraph 38; Cf. L’Oréal v. EBay (C-324/09), note 41, paragraph 
139.
151 Report from the Commission to the European Parliament, the Council and the European 
Economic and Social Committee, note 60, p. 14. 
152 Urheberrechtliche Pflichten eines Videoportalbetreibers - Urteil im Rechtsstreit GEMA 
gegen YouTube vor dem Landgericht Hamburg (20 April 2012), Press Release, available at 
http://justiz.hamburg.de/presseerklaerungen/3384912/pressemeldung-2012-04-20-olg-01.html 
(accessed 23 July 2012).
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that it will not be uploaded in the future).153 Both GEMA and YouTube have 

appealed the ruling.154 In the ‘Newzbin2’ case, website blocking measures com-

prised the so-called »Cleanfeed system;»155 the court’s decision suggests that 

while Cleanfeed involves DPI analysis, the contents of the data packets are not 

analyzed. Thus, if data packets are not analyzed beyond the TCP/IP header in-

formation and the data in transit is assessed based on the packet headers, this 

practice seems closer to shallow packet inspection,156 thus mitigating any pri-

vacy implications.157

Analysis of the above issues suggests that the scope and means of blocking 

orders are of relevance in light of the relevant EU and national laws: while DNS 

blocking and IP Blocking are unlikely to be considered ‘a general obligation to 

monitor’158 and have been widely used, the above examples show that they need 

to be assessed from the fundamental rights perspective. Article 11 of The Char-

ter of Fundamental Rights of the European Union enshrines the citizens’ rights 

to »Freedom of expression and information,» under which everyone has the right 

to »receive and impart information […] without interference by public 

authority.»159 However, this must also be balanced with other fundamental 

rights.160

5.4 Feasibility and Effectiveness of Website Blocking 

Feasibility of Technological Solutions to Reduce Copyright Infringements Online

When issuing blocking orders, it should be remembered that Article 3(2) of the 

Enforcement Directive requires that all measures adopted pursuant to the direc-

tive be »effective;» in addition, they should (according to the CJEU) be »fair 

153 See English translation of the GEMA v. YouTube decision, Hamburg District Court – 
GEMA v. YouTube (English Translation) (posted 29 April 2012), available at https://gmriccio.
wordpress.com/2012/04/29/hamburg-district-court-gema-v-youtube-english-translation/ (ac-
cessed 04 June 2013).
154 Both GEMA and YouTube appeal GEMA v YouTube ruling (Complete Music Update, 24 
May 2012), available at http://www.thecmuwebsite.com/article/both-gema-and-youtube-ap-
peal-gema-v-youtube-ruling/ (accessed 04 June 2013).
155 See Twentieth Century Fox Film Corporation and others v. British Telecommunications 
PLC, paragraphs 70-73 (for »Cleanfeed system»); in para 73, the »Cleanfeed system» is char-
acterized as »a hybrid system of IP address blocking and DPI-based URL blocking which 
operates as a two-stage mechanism to filter specific internet traffic. It involves the first two 
levels of DPI analysis, but not the third [analysis of the contents of a data packet].»
156 See »Site Blocking» to reduce online copyright infringement, note 14, pp. 39–40.
157 See Taina Pihlajarinne, note 12, pp. 61–64.
158 Lukas Feiler, note 37, p. 22.
159 See Charter of Fundamental Rights of the European Union, Article 11, available at http://
www.europarl.europa.eu/charter/pdf/text_en.pdf (accessed 17 September 2012).
160 see Taina Pihlajarinne, note 12, pp. 37, 55, and 59 on balancing different fundamental 
rights.
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and proportionate» and not »excessively costly.»161 In the Finnish Elisa case, the 

Helsinki District Court, among others, held that blocking measures cannot be 

held as so ineffective that they would prevent the court from issuing an injunc-

tion ordering the ISP to prevent its users from accessing the website by imple-

menting DNS/IP blocking.162 The court also noted that while it is possible to 

circumvent the measures, this requires »time, effort, skill and involves costs;»163 

they »raise the threshold,» as concluded by the UK OFCOM.164 Contrary to this, 

the the Court of Appeal of The Hague held in its decision on 28 January 2014 

that the ordered website blocking measures are ineffective an thus overturned 

the granted website blocking order.165

Stakeholders have differing opinions on the appropriate policy choices to 

address piracy: rights holders have stressed the »need for new ways to enforce 

IPR online,» while ISPs consider that a »wider availability of legal offer at fair 

conditions» may be more efficient in attempting to reduce piracy.166 Rights hold-

ers also consider that »ISPs have the capability to exercise significant control 

over the traffic generated by their subscribers,»167 as also stated in Recital 59 in 

the preamble to the InfoSoc Directive. Rights holders contend that intermediar-

ies are best placed to end infringing activities where their services are used by 

third parties, whereas ISPs oppose technical measures as a means to reduce 

online copyright infringement because they would be ineffective.168 In addition, 

technical measures for blocking websites have raised concerns over security 

issues.169 In 2003, the Commission noted that:170 

»the reports and studies on the effectiveness of blocking and filtering ap-
plications appear to indicate that there is not yet any technology which could 
not be circumvented and provide full effectiveness in blocking or filtering 
illegal and harmful information whilst at the same time avoiding blocking 
entirely legal information resulting in violations of freedom of speech.»

161 See Case C-70/10, note 70, paragraph 36.
162 IFPI Finland vs. Elisa, note 119, p. 8.
163 Ibid.
164 »Site Blocking» to reduce online copyright infringement, note 14, p. 6. See also Marcus 
Norrgård, note 15, p. 10.
165 Decision of the Court of Appeal of The Hague, note 94.
166 European Commission, Directorate General Internal Market and Services, Synthesis Re-
port on the Stakeholders’ Dialogue on Illegal Up- and Downloading 2009–2010 (March 2011), 
note 18, p. 7.
167 Ibid.
168 European Commission, Directorate General Internal Market and Services, Synthesis Re-
port on the Stakeholders’ Dialogue on Illegal Up- and Downloading 2009–2010 (March 2011), 
note 18, p. 7.
169 Security and Other Technical Concerns Raised by the DNS Filtering Requirements in the 
PROTECT IP Bill (May 2011), http://www.shinkuro.com/PROTECT%20IP%20Technical%20
Whitepaper%20Final.pdf (accessed 7 December 2011).
170 Report from the Commission to the European Parliament, the Council and the European 
Economic and Social Committee, note 60, p. 14 (see note 73). 
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As a counter argument to blocking, it can be said that methods to circumvent 

DNS/IP blocking already exist;171 the Commission also stated in its report its 

concern over the possible negative effects of website blocking, including the 

possibility of overblocking – also blocking access to legal content. The effec-

tiveness of blocking measures must be assessed based on their performance: 

despite the possibility of using circumvention techniques, the UK OFCOM has 

concluded that »[s]ite blocking is likely to deter casual and unintentional in-

fringers and by requiring some degree of active circumvention raise the thresh-

old even for determined infringers.»172 Supporting this, Mo Ali (Head of Internet 

Anti-piracy Operations) of IFPI has reportedly claimed173 that »[t]here is evi-

dence to suggest that there is limited (between 3 % and 5 %) adoption of these 

circumvention techniques although subscribers with more technical knowledge 

could look to circumvent ISP controls using virtual private networks (VPN) or 

anonymous proxies.»174 It must be noted that the introduction of the Swedish 

‘IPRED law’175 coincided with the increased use of VPN services,176 which in-

deed suggests that users – to some extent – use circumvention techniques. It 

should be noted that tools like the Firefox add-on The Pirate Bay Dancing 

(which routes users through random proxies)177 also makes circumvention rath-

er uncomplicated for less technologically savvy users.

Measuring the Effectiveness of Blocking Measures: Theory vs. Practice

Feiler has suggested that whether it is possible to circumvent blocking measures 

is not as important as whether they will be circumvented in practice;178 by this 

he means that whether it is technically possible to circumvent blocking measures 

is not decisive but their practical effect instead. Thus, it may suffice that block-

ing measures raise the threshold for engaging in infringing activities enough so 

that people are discouraged from attempting to access a blocked website and 

engaging in infringing activities. While the case law does not provide guidance 

on any specific ways of determining which measures fulfill the requirement of 

being ‘effective’ pursuant to the directive, the British High Court held in the 

171 Pirate Bay Simplifies Circumvention of ISP Blockades (TorrentFreak, 22 May 2012), 
available at http://torrentfreak.com/pirate-bay-simplifies-circumvention-of-isp-block-
ades-120522/ (accessed 10 July 2012).
172 »Site Blocking» to reduce online copyright infringement, note 14, p. 6.
173 In Online Piracy Global Perspective and Trends, Panama, April 2012. 
174 Leaked Report Reveals Music Industry’s Global Anti-Piracy Strategy (TorrentFreak, 25 
July 2012) http://torrentfreak.com/leaked-report-reveals-music-industrys-global-anti-piracy-
strategy-120725/ (accessed 1 August 2012).
175 Lag om ändring i lagen (1960:729) om upphovsrätt till litterära och konstnärliga verk (SFS 
2009:109), note 29.
176 Stefan Larsson and Måns Svensson (2010), note 31.
177 ‘The Pirate Bay Dancing’ Add-On Kills DNS and IP Blockades, note 56.
178 Lukas Feiler, note 37, p. 43, 65.
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‘Newzbin2’ case179 that preventing only a minority of users from accessing a 

blocked website may justify blocking,180 which apparently means the court con-

sidered that requiring blocking measures for which there are no circumvention 

techniques available is not necessary to satisfy the requirement of being ‘effec-

tive’. Based on this standard, blocking measures do not need to prevent all users 

from accessing a blocked website in order to be ‘effective’ but to merely raise 

the threshold for engaging in infringing activities. To be effective, as held in the 

‘Newzbin2’ case, blocking measures should in theory prevent at least some users 

from accessing a blocked website; and as suggested by Feiler, the actual effec-

tiveness of blocking measures should be determined based on whether they will 

be circumvented in practice – how many users actually access a blocked website. 

With respect to the actual effect of blocking measures on online piracy, the 

Dutch anti-piracy group BREIN claims that 90 percent181 of Dutch internet users 

are currently prevented from accessing The Pirate Bay;182 however, the Dutch 

ISP XS4ALL contends that the amount of BitTorrent traffic within their network 

has remained relatively unaffected since it implemented measures on 1 February 

2012183 as required in the injunction to block access to The Pirate Bay that the 

Court of The Hague granted on 11 January 2012.184 This claim appears to be 

supported by findings in a technical study from the University of Amsterdam, 

suggesting that measures put in place by Ziggo and XS4ALL to block user ac-

cess to The Pirate Bay have no effect.185 Also a later study on the effectiveness 

of blocking access to The Pirate Bay found »no lasting net impact» on the per-

centage of Dutch internet users who download infringing content.186 And in 

overturning the website blocking order granted against Ziggo and XS4ALL in 

2012, the Court of Appeal of The Hague held in its decision on 28 January 2014 

that those measures are not effective as they apparently are circumvented on a 

large scale.187

179 Twentieth Century Fox Film Corp. v. British Telecommunications PLC, (Chancery Divi-
sion) judgment, [2011] EWHC 1981 (Ch), note 98.
180 Ibid.; see also Lukas Feiler, note 37, p. 66.
181 Cf. in Italy: ISPs were ordered in February 2010 (by Court of Bergamo) to block access 
to The Pirate Bay: afterwards a decrease of 74 per cent in usage of the service has been claimed. 
IFPI Digital Music Report 2012, note 1, p. 19.
182 BREIN halfjaar rapport, note 33.
183 XS4ALL Weblog, Torrents toegenomen sinds blokkade Pirate Bay, note 34.
184 Ibid. 4.22.
185 Jeroen van der Ham, Hendrik Rood, Cosmin Dumitru, Ralph Koning, Niels Sijmen Cees 
de Laat, »Review en Herhaling BREIN Steekproeven 7–9 april 2012», Internal SNE report. 
http://staff.science.uva.nl/~delaat/pubs/2012-o-2.pdf (accessed 3 May 2012).
186 Joost Poort, Jorna Leenheer, Jeroen van der Ham and Cosmin Dumitru, Baywatch: Two 
Approaches to Measure the Effects of Blocking Access to the Pirate Bay (August 22, 2013). 
Available at SSRN: http://ssrn.com/abstract=2314297, p. 2 (accessed 13 February 2014).
187 Decision of the Court of Appeal of The Hague, note 94.



Petteri Günther and Marcus Norrgård126

To further support its claims on the effectiveness of blocking measures, 

BREIN notes that The Pirate Bay’s Alexa188 ranking of the Netherlands’s most 

visited sites declined from 26th before the blocking by Ziggo and XS4ALL to 

223rd.189 Also IFPI has claimed that in those European countries (the Nether-

lands, Belgium, Finland, Italy and the UK) where blocking measures have been 

adopted, use of The Pirate Bay has declined 69 percent during a period of one 

year while in other countries where website blocking has not been implemented, 

The Pirate Bay’s traffic has increased by 45 percent.190

However, if for instance blocked Dutch users circumvent the implemented 

blocking measures and access The Pirate Bay through a proxy server located 

abroad, that traffic would appear to originate from another country191 and not be 

included in The Pirate Bay’s Alexa ranking (for the Netherlands’s most visited 

sites). Alternatively, those BitTorrent users may have migrated to other sites;192 

The Pirate Bay is only one of the available websites offering infringing content. 

If only a small percentage of users (between 3 % and 5 %, as suggested above) 

use circumvention techniques and blocking measures are not resulting in a sig-

nificant drop in observed levels of BitTorrent traffic, then increased media at-

tention from the court proceedings may also bring new users for websites offer-

ing copyright-infringing material, thus resulting in no decline in total use.193 

Therefore, it appears that the effect of website blocking remains inconclusive. 

As for the effects of site blocking, the UK OFCOM has concluded that:194

»For all blocking methods circumvention by site operators and internet us-
ers is technically possible and would be relatively straightforward by deter-
mined users. Techniques are available for tackling circumvention, but these 
are of limited value against sophisticated tools, such as encrypted virtual 
private networks (VPN).» 

In comparing website blocking to other legislative attempts to reduce online 

piracy (for instance, the HADOPI law,195 which introduced a graduated re-

188 See Alexa.com.
189 BREIN halfjaar rapport, note 33.
190 IFPI Digital Music Report 2013, note 19, p. 29.
191 See Marjolein van der Heide, Less internet traffic for The Pirate Bay since blockade, 
Futureofcopyright.com (4 July 2012), available at http://www.futureofcopyright.com/home/
blog-post/2012/07/04/less-internet-traffic-for-the-pirate-bay-since-blockade.html (accessed 12 
July 2012).
192 See ISPs KPN and UPC suggesting that blocking The Pirate Bay has not reduced BitTor-
rent traffic. Downloadverkeer niet afgenomen na blokkade Pirate Bay, (Nu.nl, 11 July 2012) 
(In Dutch), available at http://www.nu.nl/internet/2856288/downloadverkeer-niet-afgenomen-
blokkade-pirate-bay.html (accessed 21 July 2012).
193 Pirate Bay Enjoys 12 Million Traffic Boost, Shares Unblocking Tips (TorrentFreak, 2 May 
2012), available at http://torrentfreak.com/pirate-bay-enjoys-12-million-traffic-boost-shares-
unblocking-tips-120502/ (accessed 1 August 2012).
194 »Site Blocking» to reduce online copyright infringement, note 14, p. 5–6.
195 Haute Autorité pour la diffusion des œuvres et la protection des droits sur internet, http://
www.senat.fr/dossier-legislatif/pjl07-405.html (accessed 03 January 2012).
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sponse196 as a means to reduce infringing activities in France), the HADOPI 

authority has suggested that their law has decreased unauthorized file sharing.197 

At the same time, Nielsen has concluded that the adoption of audio streaming 

services has increased the use of legitimate alternatives.198 the effects of the 

Swedish ‘IPRED law’199 may have been short-lived; after an initial drop, »the 

reform effects more or less disappeared after six months except for digital music 

sales.»200 Also data from the Swedish Music industry appears to suggest a down-

ward trend in illegal downloading in Sweden that coincides with an increase in 

legal streaming and that this trend existed even before the introduction of the 

IPRED law201 in Sweden in April 2009.202 

This suggests the possibility that growth in other channels used for access-

ing content is replacing unauthorized file sharing to a certain extent. Increased 

availability and adoption by consumers of legitimate digital music services 

should decrease the impact of piracy on revenues from legitimate music servic-

es.203 The UK OFCOM has also stated that:204

»site blocking could contribute to an overall reduction in online copyright 
infringement – especially if it forms part of a broader package of measures 
to tackle infringement.» (emphasis added)

With regard to reducing piracy, the effect of the wider availability of legal 

alternatives should also be assessed; the UK OFCOM has noted that »[t]he ex-

196 The HADOPI authority identifies IP addresses allegedly used for infringing activities and 
the ISPs of those end users are then required to send warning emails to suspected file sharers. 
197 Haute Autorité pour la diffusion des œuvres et la protection des droits sur internet, Hadopi, 
1 ½ Yearafter the Launch, available at http://www.hadopi.fr/sites/default/files/page/pdf/note17_
en.pdf (accessed 04 April 2012). See also Brett Danaher, Michael D. Smith, Rahul Telang and 
Siwen Chen, The Effect of Graduated Response Anti-Piracy Laws on Music Sales: Evidence 
from an Event Study in France (January 21, 2012). Available at SSRN: http://ssrn.com/ab-
stract=1989240 (accessed 25 May 2012) (suggesting that »increased consumer awareness of 
HADOPI caused iTunes song and album sales to increase by 22.5% and 25% respectively 
relative to changes in the control group»).
198 Nielsen - Is streaming steaming ahead? (2011), available at http://www.midem.com/RM/
RM_Midem_v2/pdf/whitepapers/MIDEM-Nielsen-Is-Streaming-Steaming-Ahead-2012.pdf 
(accessed 3 October 2011), p. 9.
199 Lag om ändring i lagen (1960:729) om upphovsrätt till litterära och konstnärliga verk (SFS 
2009:109), note 29.
200 Che-Yuan Liang and Adrian Adermon, Piracy, Music, and Movies: A Natural Experiment 
(January 31, 2011). IFN Working Paper No. 854. Available at SSRN: http://ssrn.com/ab-
stract=1752224, p. 3 (accessed 13 February 2014).
201 Lag om ändring i lagen (1960:729) om upphovsrätt till litterära och konstnärliga verk (SFS 
2009:109), note 29.
202 Musiksverige, Fildelning & nedladdning – Utdrag ur rapport Q2 2011, available at http://
www.scribd.com/doc/66658516/Musiksverige-Svenskarnas-Internet-Van-Or-Q2-20111 (ac-
cessed 23 July 2012), p. 3.
203 See, e.g., Roya Ghafele and Benjamin Gibert, Counting the Costs of Collective Rights 
Management of Music Copyright in Europe. Unpublished (2011), available at http://mpra.
ub.uni-muenchen.de/34646/ (accessed 4 September 2012), p. 28, 35.
204 »Site Blocking» to reduce online copyright infringement, note 14, p. 5–6.
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tent to which consumers and site operators will seek to circumvent blocking 

depends on a wide range of factors. These include the convenience and preva-

lence of circumvention techniques, the relative attractiveness of legal alterna-

tives» (emphasis added).205 Legal streaming services may have displaced unau-

thorized file sharing to a certain extent: in research carried out in the US, 46 

percent of those respondents admitting to unauthorized copying or downloading 

of digital music (30 percent of the total respondents) claimed that their infring-

ing activities have decreased as a result of the availability of streaming servic-

es.206 Gartner forecasts that by 2015 streaming music services will generate 

approximately one-third of the revenues from digital channels.207 The wider 

availability of legal alternatives may have the potential to contribute to a reduc-

tion in online piracy as part of a package including other means to reduce online 

copyright infringement.208

Addressing the challenge, the European Commission has, in its report on 

the application of Directive 2004/48/EC, noted that the directive was not ini-

tially designed to address the new ways to infringe intellectual property rights 

that the internet has made possible.209 The European Commission has also 

launched a public discussion on online transparency and traffic management 

issues to assist in deciding EU-wide web policies for the future,210 and they have 

published a roadmap outlining the current status of a proposal to revise Directive 

2004/48/E to address, for instance, the role of intermediaries.211 In Finland, the 

Copyright Commission has proposed amending Section 56 g of the Copyright 

Act to allow courts to order ISPs to prevent user »access to a website whose 

purpose is to make available copyright protected content without the consent of 

205 Ibid., p. 6.
206 The American Assembly, Copyright Infringement and Enforcement in the USA (A Re-
search Note, November 2011), available at http://piracy.ssrc.org/wp-content/uploads/2011/11/
AA-Research-Note-Infringement-and-Enforcement-November-2011.pdf (accessed 17 Novem-
ber 2011), p. 4. 
207 Gartner, Gartner Says Worldwide Online Music Revenue from End-User Spending Is on 
Pace to Total $6.3 Billion in 2011 (November 8, 2011), http://www.gartner.com/it/page.
jsp?id=1842614 (accessed 9 November 2011). 
208 See also Victoria Sheckler (suggested that legislation aimed at reducing piracy by involv-
ing internet intermediaries was »…not likely to have been effective tool for music;»), note 23, 
p. 6.
209 See Report from the Commission to the European Parliament, the Council, the European 
Economic and Social Committee and the Committee of the Regions: Application of Directive 
2004/48/EC of the European Parliament and the Council of 29 April 2004 on the enforcement 
of intellectual property rights, COM(2010) 779 final, available at http://eur-lex.europa.eu/
LexUriServ/LexUriServ.do?uri=COM:2010:0779:FIN:EN:PDF (accessed 11 July 2012).
210 The European Commission, Public consultation on specific aspects of transparency, traf-
fic management and switching in an Open Internet, available at http://ec.europa.eu/yourvoice/
ipm/forms/dispatch?form=NetNeutralityIndiv (accessed 2 October 2012).
211 The European Commission, Proposal for a revision of the Directive on the enforcement 
of intellectual property rights (Directive 2004/48/EC), available at http://ec.europa.eu/govern-
ance/impact/planned_ia/docs/2011_markt_006_review_enforcement_directive_ipr_en.pdf (ac-
cessed 10 July 2012).



Blocking Websites: Copyright Enforcement Online and Responsibilities … 129

the rightholder, unless it would be unreasonable taking into account the rights 

of the person making content available to the public, the intermediary and the 

author.» The Copyright Commission contends that this could assist in decreasing 

the negative effects of file sharing and drive consumer demand to legal alterna-

tives.212 FiCom ry, representing the Finnish communications sector, has ex-

pressed a dissenting opinion to the proposed amendment,213 expressing a similar 

view to the ISPs who oppose technical measures as a means of reducing online 

copyright infringement because they would be ineffective.214 

In light of the issues contemplated in this article, the potential outcome of 

these measures may be insufficient in reducing online piracy. However, other 

means should also be considered, including ways to improve the relative attrac-

tiveness of legal alternatives to increase their demand in relation to unauthorized 

alternatives. The wider availability of legal alternatives may have the potential 

to contribute to a reduction in online piracy as part of a package including other 

means to reduce online copyright infringement.

6 Conclusions

This article analyzes the role of internet intermediaries in connection with pro-

tecting intellectual property rights online. The above discussion on blocking 

orders issued throughout Europe suggests that the actual effect of these prac-

tices remain inconclusive due to conflicting data on BitTorrent traffic levels in 

connection with website blocking measures adopted by ISPs. At the moment, it 

seems that rights holders deem website blocking as an easy fix to their concerns 

over online piracy. 

However, this will not eradicate online copyright infringement, although it 

may to a certain extent prevent casual infringers. Therefore, the challenge is how 

to create an efficient system without trumping the principle of proportionality 

to enforce IPRs online. In addition to the CJEU’s preliminary rulings in Scarlet 

v. SABAM and SABAM v. Netlog, the CJEU’s judgement in Case C-314/12 

(UPC Telekabel Wien) should provide further clarification on blocking orders.

212 See Tekijänoikeustoimikunnan mietintö, Ratkaisuja digiajan haasteisiin (24 January 
2012), http://www.minedu.fi/OPM/Julkaisut/2012/Tekijanoikeustoimikunnan_mietinto.
html?lang=fi (accessed 25 January 2012).
213 Ibid., p. 119-127.
214 European Commission, Directorate General Internal Market and Services – Synthesis 
Report on the Stakeholders’ Dialogue on Illegal Up- and Downloading 2009–2010 (March 
2011), note 18, p. 7.
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The ‘Effectiveness’ of Website Blocking

The ‘effectiveness’ of website blocking is understood to require activity from 

users and thus raise the threshold; in effect, the possibility of circumvention is 

acknowledged and the measure of ‘effectiveness’ is whether users will actually 

circumvent the website blocking measures – then the adopted measures are 

likely to satisfy the requirement of ‘effectiveness.’ As for reducing the actual 

levels of BitTorrent use and general online piracy, the effect seems less satisfy-

ing. 

Proportionality

The CJEU has confirmed in Scarlet v. SABAM and SABAM v. Netlog that intel-

lectual property rights are not inviolable; the protection of intellectual property 

must always be balanced with the freedom of expression and privacy of users, 

the protection of intellectual property rights of creators and an ISP’s freedom to 

conduct a business. In considering the requirement of proportionality, current 

EU law places certain limitations on the possibilities of monitoring network 

traffic; it seems infeasible to place more far-reaching obligations on ISPs to 

prevent IPR infringements online. 

Designing Anti-Piracy Policies and Measures

The underlying objective with anti-piracy policies and measures is to reduce 

online piracy and increase demand for legitimate alternatives. The internet has 

not been designed to enable secure content distribution and the protection of 

intellectual property must be always balanced (as discussed above), as noted in 

the Commission roadmap outlining the current status of a proposal to revise 

Directive 2004/48/E to address, for instance, the role of intermediaries.215 Web-

site blocking does not appear to contribute to making legal content a more com-

pelling alternative and improve access to such offerings. Instead, website block-

ing appears to be driving the more serious infringer to use various anonymized 

and encrypted circumvention technologies, such as VPN, thus complicating en-

forcement measures.

Google and the UK copyright collection society PRS for Music have re-

leased a study called »The six business models for copyright infringement,» in 

215 The European Commission, Proposal for a revision of the Directive on the enforcement 
of intellectual property rights (Directive 2004/48/EC), available at http://ec.europa.eu/govern-
ance/impact/planned_ia/docs/2011_markt_006_review_enforcement_directive_ipr_en.pdf (ac-
cessed 10 July 2012).
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which they concluded that 86 percent of P2P sites are funded by advertising.216 

Google’s UK policy manager Theo Bertram suggested that one way to address 

online piracy would be to »follow the money, targeting the advertisers who 

choose to make money from these sites and working with payment providers to 

ensure they know where their services are being used.»217

Reducing online piracy should be put in the context of increasing legitimate 

sales (and reducing the share of piracy of overall music consumption), which 

appears to emphasize the significance of increasing the relative attractiveness 

of legal alternatives as part of the combination of different means to reduce 

online piracy. A policy goal of increasing legitimate sales should contribute to 

making legal content a more compelling alternative and improve access to such 

offerings, thus supporting the growth of legal digital music markets as discussed 

in the Hargreaves Review.218 

File-sharers appear to find solutions to circumvent measures adopted to pre-

vent online copyright infringement; therefore, if enforcement and technological 

protection measures used to curb unauthorized use prove insufficient, more em-

phasis should be placed on making legal content a more compelling alternative 

and improving access to these offerings. In the Digital Agenda, the EU Com-

mission encourages the development of »innovative business models» offering 

various ways to access content to improve the availability of legitimate content 

online.219 Streaming appears to be a growth driver in online music, and certain 

data suggest that it may have contributed to reducing piracy as a result of the 

increased availability of legitimate content while satisfying consumer demand. 

As Werkers has concluded:220

»The effective solution for copyright enforcement online lies not (only) in 
awareness campaigns and enforcement measures but in addressing the un-
derlying causes of non-compliance and consumer’s discontent.»

216 BAE Systems Detica, The six business models for copyright infringement: A data-driven 
study of websites considered to be infringing copyright (A Google & PRS for Music commis-
sioned report with research conducted by BAE Systems Detica, 27 June 2012), available at 
http://www.prsformusic.com/aboutus/policyandresearch/researchandeconomics/Documents/
TheSixBusinessModelsofCopyrightInfringement.pdf (accessed 3 July 2012).
217 Laura Hazard Owen, Fastest growing segment of piracy? Live TV (PaidContent, 3 July 
2012), available at http://paidcontent.org/2012/07/03/fastest-growing-segment-of-piracy-live-
tv/ (accessed 2 October 2012).
218 See Digital Opportunity – A review of Intellectual Property and Growth, an independent 
report by Professor Ian Hargreaves (May 2011), available at http://www.ipo.gov.uk/ipreview.
htm (accessed 26 May 2013).
219 Communication from the Commission to the European Parliament, the Council, the Eu-
ropean Economic and Social Committee and the Committee of the Regions, A Digital Agenda 
for Europe, COM(2010) 245 final/2, p. 8.
220 Evi Werkers, Intermediaries in the eye of the copyright storm. A comparative analysis of 
the three strike approach within the European Union. ICRI Working Paper 4/2011 (15 August 
2011), available at http://ssrn.com/abstract=1920271 (accessed 4 October 2012), p. 13.
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The Principle of Exhaustion and the Resale of 

Digital Music in Europe: A Comparative 

Analysis of the UsedSoft GmbH v. Oracle 

International Corp. and Capitol Records, LLC 

v. ReDigi, Inc. Cases*

By LL.M., M.Sc. (Econ.) Petteri Günther**

Although it is clear that exhaustion of rights applies to physical copies of copy-

righted works, the sale of digital music, particularly downloaded music files, has

given rise to questions as to whether downloading a song from an online store

exhausts the distribution right relating to that individual music file. Unlike

when purchasing a physical copy of a copyrighted work, when a song is down-

loaded from an online music service, such as iTunes, the service providers typi-

cally characterize this type of transaction as granting a license to the consumer

to use the content in accordance with applicable contractual restrictions instead

of being a sale of a copy of the copyrighted work that would trigger the exhaus-

tion doctrine.

This article attempts to analyze the concept of ‘digital exhaustion’ and

whether the CJEU’s judgment in the UsedSoft GmbH and Oracle International
Corp. case could be interpreted to indicate that online sales of ‘used’ music files

might comply with EU copyright legislation. Also the Capitol Records, LLC v.
ReDigi, Inc. case is briefly reviewed and analyzed for comparative purposes.

1. Introduction

Today’s consumers increasingly prefer digital music to buying music embodied

in physical media; for instance, the share of digital music sales in the first quarter

of 2012 in the UK (including downloads, subscriptions and ad-supported music

services) exceeded physical sales and represented 55.5 per cent of total music

purchases.1 Taking a closer look at digital music distribution, digital downloads

are the dominant distribution model globally and account for 67 per cent of dig-

1 BBC, Digital music sales outstrip CDs and records (31 May 2012), available at http://
www.bbc.co.uk/news/entertainment-arts-18278037 (accessed 2 October 2012).

* This article has been peer reviewed.
** Doctoral student at Hanken School of Economics.
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ital music sales.2 Although digitization enables consumers to acquire music on

demand from online music stores (such as iTunes) and store it in their portable

music libraries, digital music distribution has given rise to new legal challenges.

When buying music in a physical format, such as in the compact disc or vinyl

formats, consumers purchase a copy of a copyrighted work to own, and they

have also obtained the right to dispose of that particular copy, including the

right to sell it to others, such as in a used record store. This result is possible be-

cause the act of placing the physical good (the compact disc or vinyl album) on

the market ‘exhausts’ the rights holder’s distribution rights related to that copy,

which is generally referred to as the ‘exhaustion of rights’ principle in the Euro-

pean Union (EU) and the ‘first sale’ doctrine in the US. Exhaustion of rights

also has its basis in international treaties; similarly, although the Berne Conven-

tion3 does not contain specific provisions on exhaustion, the TRIPS Agree-

ment4 and the WIPO Copyright Treaty (WCT)5 make reference to it. Specifi-

cally, Article 6 of the WCT concerns the ‘Right of Distribution’ and Directive

2001/29 (InfoSoc Directive)6 implements the WCT at the European level.

Although it is clear that exhaustion of rights applies to physical copies of

copyrighted works, the sale of digital music, particularly downloaded music

files, has given rise to questions as to whether downloading a song from an on-

line store exhausts the distribution right relating to that individual music file.

Unlike when purchasing a physical copy of a copyrighted work, when a song is

downloaded from an online music service, such as iTunes, the service providers

typically characterize this type of transaction as granting a license to the con-

sumer to use the content in accordance with applicable contractual restrictions

instead of being a sale of a copy of the copyrighted work that would trigger the

exhaustion doctrine. For instance, the iTunes terms and conditions provide

limitations that stipulate that the use of digital music files is “for end user use

only” (i.e., limited to the iTunes account holder) and that the license for the use

of those digital music files is non-transferable.7

2 IFPI, Digital Music Report 2014, available at http://www.ifpi.org/downloads/Digital-Music-
Report-2014.pdf (accessed 18 March 2014), p. 7.
3 Berne Convention for the Protection of Literary and Artistic Works (9 September 1886), avail-
able at http://www.wipo.int/export/sites/www/treaties/en/ip/berne/pdf/trtdocs_wo001.pdf
(accessed 22 October 2013).
4 Agreement on Trade-Related Aspects of Intellectual Property Rights, Annex 1C of the Marra-
kesh Agreement Establishing the World Trade Organization, signed in Marrakesh, Morocco on
15 April 1994, available at http://www.wto.org/english/tratop_e/trips_e/t_agm0_e.htm (ac-
cessed 22 October 2013).
5 WIPO Copyright Treaty (adopted in Geneva on December 20, 1996), available at http://
www.wipo.int/export/sites/www/treaties/en/ip/wct/pdf/trtdocs_wo033.pdf (accessed 22 Oc-
tober 2013).
6 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the
harmonisation of certain aspects of copyright and related rights in the information society (OJ
2001 L 167/10).
7 iTunes Store – Terms and Conditions (last updated: 18 September 2013), available at http://
www.apple.com/legal/internet-services/itunes/uk/terms.html#SERVICE (accessed 8 October
2013).
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Buying a music album on compact disc from a brick-and-mortar store or

downloading the same album from iTunes as digital files may therefore give rise

to different rights with respect to what the buyer is allowed to do with that al-

bum following the purchase. Having purchased a copy of a copyrighted work

embodied in a physical medium such as a compact disc, the buyer enjoys the

right to later sell it, but if that same album has been downloaded from iTunes,

the buyer may not have such right. In the US, this issue is currently being de-

bated because a company called ReDigi launched an online service in 2011 that

allows the resale of legally acquired digital music; however, a district court found

that ReDigi was directly infringing on the reproduction and distribution rights in

works owned by Capitol Records when such works were resold through

ReDigi’s service.8 Thus, the court held that the rights holder can oppose the

resale. Because ReDigi has announced it intends to appeal,9 the status of the le-

gal rights held by various parties to a ‘digital first sale’ remains inconclusive

pending this appeal. In Europe, there has not been a corresponding case ruled

upon in the field of digital music distribution, but the Court of Justice of the

European Union (CJEU) ruled in 2012 in a case between UsedSoft GmbH and

Oracle International Corp. (UsedSoft) that addressed, under the Directive 2009/

24/EC (Computer Program Directive)10 the resale of used licenses for Oracle’s

computer programs downloaded from the internet11 that the rights holder can-

not oppose the resale.12

Although this article does not attempt to analyze the ReDigi case, the con-

cept of ‘digital exhaustion’ and the interpretation of US copyright legislation re-

lating to the resale of digital music in detail, the ReDigi case is briefly reviewed

and analyzed for comparative purposes to provide the context for further dis-

cussion regarding the resale of digital music in the EU and regarding, in partic-

ular, whether the CJEU’s judgment in the UsedSoft case could be interpreted to

indicate that online sales of ‘used’ music files might comply with EU copyright

legislation.

2. Two Cases: Resale of Digital Music and Resale of 

Used Software Licenses

2.1 Resale of Digital Music: Capitol Records, LLC v. ReDigi, Inc. ReDigi.com is

an online service that allows the resale of legally acquired digital music, includ-

ing resales of downloaded digital music files. On its website, the ReDigi service

8 Capitol Records, LLC v. ReDigi, Inc. No. 12-0095, 2012 U.S. Dist, available at http://
ia600800.us.archive.org/30/items/gov.uscourts.nysd.390216/gov.uscourts.nysd.390216.109.0.pdf
(accessed 4 October 2013).
9 Ben Sisario, A Setback for Resellers of Digital Products (The New York Times, 1 April 2013), avail-
able at http://www.nytimes.com/2013/04/02/business/media/redigi-loses-suit-over-reselling-
of-digital-music.html (accessed 22 October 2013).
10 Directive 2009/24/EC of the European Parliament and of the Council of 23 April 2009 on
the legal protection of computer programs (OJ 2009 L 111, p. 16).
11 UsedSoft GmbH v Oracle International Corp., Case C-128/11.
12 Ibid., para 77.
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is characterized as a “…used record store, but for digital music files.”13 In addi-

tion to an online marketplace, ReDigi offers its users unlimited cloud storage

for their music files with the ability to stream their music from the cloud. It

functions in the following manner. ReDigi’s users are first required to register

with the service and download and install the ReDigi Marketplace application.

The application then searches the user’s computer for eligible music files that

have been downloaded from iTunes or acquired from other ReDigi users.

Then, those files are uploaded to ReDigi’s server and deleted from the user’s

computer – employing a ‘forward-and-delete’ functionality – after which the

user may stream those uploaded music files from ReDigi’s server whenever de-

sired until they are sold to another user.14

Capitol Records challenged the legality of the ReDigi service and sued

ReDigi for copyright infringement; on 30 March 2013, the United States Dis-

trict Court for the Southern District of New York found that ReDigi had di-

rectly infringed Capitol Records’ reproduction and distribution rights.15 Assessing

ReDigi’s operating model, Judge Sullivan stated that “[t]he novel question pre-

sented in this action is whether a digital music file, lawfully made and pur-

chased, may be resold by its owner through ReDigi under the first sale doc-

trine. The court determines that it cannot”,16 holding the following:17

“[b]ecause the reproduction right is necessarily implicated when a copyrighted work is

embodied in a new material object, and because digital music files must be embodied in

a new material object following their transfer over the Internet, the Court determines

that the embodiment of a digital music file on a new hard disk is a reproduction within

the meaning of the Copyright Act.” (emphasis added)

Judge Sullivan further concluded that:18

“…the fact that a file has moved from one material object – the user’s computer – to an-

other – the ReDigi server – means that a reproduction has occurred. Similarly, when a

ReDigi user downloads a new purchase from the ReDigi website to her computer, yet

another reproduction is created. It is beside the point that the original phonorecord no longer

exists. It matters only that a new phonorecord has been created.” (emphasis added)

The genesis of Judge Sullivan’s opinion was Section 101 of the Copyright Act

where “copies” are defined as the following:19

13 ReDigi, FAQ, What is ReDigi, available at https://www.redigi.com/site/faq.html# (accessed 8
October 2013).
14 Richard Busch, Thoughts About ReDigi: Did Anyone Read the iTunes Fine Print? (Forbes, 4 April
2013), available at http://www.forbes.com/sites/richardbusch/2013/04/29/thoughts-about-
redigi-did-anyone-read-the-itunes-fine-print/ (accessed 4 October 2012).
15 Capitol Records, LLC v. ReDigi, Inc., note 8.
16 Ibid., p. 4.
17 Ibid., p. 6.
18 Ibid., p. 7.
19 17 USC § 101.
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“…material objects, other than phonorecords, in which a work is fixed by any method

now known or later developed, and from which the work can be perceived, repro-

duced, or otherwise communicated, either directly or with the aid of a machine or de-

vice. The term “copies” includes the material object, other than a phonorecord, in

which the work is first fixed.” (emphasis added)

Under Section 106 of the Copyright Act, a copyright holder has the exclusive

rights to do and to authorize acts such as reproducing20 and distributing21 cop-

ies of the copyrighted work. As a limitation on those exclusive rights, Section

109(a) of the Copyright Act provides for the ‘first sale’ doctrine, i.e., that own-

ers of a lawful copy of a copyrighted work may sell that copy without the con-

sent of the rights holder:22

“(a) Notwithstanding the provisions of section 106 (3) [distributing copies or phon-

orecords], the owner of a particular copy or phonorecord lawfully made under this title,

or any person authorized by such owner, is entitled, without the authority of the copyright

owner, to sell or otherwise dispose of the possession of that copy or phonorecord…” (emphasis

added)

The central holding in the ReDigi case centers upon the conclusion that to be

able to sell a ‘used’ digital music file, a user must first reproduce it in ReDigi’s

server when uploading the content, and that new copy on ReDigi’s server con-

stitutes an infringement because the user lacks the right to reproduce the pur-

chased music file (although the original copy is deleted from the user’s compu-

ter as part of the process as the result of the ‘forward-and-delete’ functionality in

ReDigi’s system). The court considered the ‘fair use’ argument to determine

whether uploading to and downloading from ReDigi’s server for personal use
would likely be protected as ‘fair use’. Cloud storage services as such are legal, as

affirmed in the MP3Tunes case23, e.g., that is based on the earlier Rio case in

which the Ninth Circuit held that ‘space shifting’ digital music files from a PC’s

hard drive to Diamond Multimedia’s Rio mp3 player amounts to ‘fair use’.24 In

addition, in Rio, the court expanded the Supreme Court’s holding in the Beta-
max case, in which the Court concluded that, with respect to recording televi-

sion programs by home viewers, “[s]uch copying [for the purposes of time shift-

ing] is paradigmatic noncommercial personal use entirely consistent with the

purposes of the [Copyright] Act.”25 However, in ReDigi, uploading music files

to and downloading the same files from ReDigi’s server were, according to the

20 17 USC § 106(1).
21 17 USC § 106(3).
22 17 USC § 109 – Limitations on exclusive rights: Effect of transfer of particular copy or phon-
orecord.
23 Capitol Records, Inc. v. MP3tunes, LLC, 07 Civ. 9931 (S.D.N.Y. Aug. 22, 2011). See also: Vi-
acom v. YouTube, 718 F. Supp. 2d. 514 (S.D.N.Y. 2010).
24 Recording Indus. Ass’n of Am. v. Diamond Multimedia Sys., Inc., 180 F.3d 1072, 51
U.S.P.Q.2d (BNA) 1115 (9th Cir. 1999).
25 Sony Corp. of America v. Universal City Studios, Inc., 464 U.S. 417 (1984).
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court, for the purpose of resale to another ReDigi user instead of ‘space shifting’

for noncommercial personal use, and the court concluded that this type of use

did not amount to fair use.26

Additionally, when the ‘used’ music file is eventually sold on the ReDigi

Marketplace, it is in fact a new copy reproduced to ReDigi’s server instead of

the copy originally purchased; therefore, the court concluded that the sale of

the particular copy uploaded to ReDigi’s server is not protected under the first

sale doctrine.27 According to the judgment, those copies of the copyrighted

works belonging to Capitol Records that were uploaded to ReDigi’s server in-

fringed the rights of Capitol Records; thus, they were not ‘lawfully made’ cop-

ies for purposes of Section 109(a) of the Copyright Act, which led the court to

rule that under the circumstances of this case, sale of those copies is not covered

by the ‘first sale’ doctrine. Holding that the ‘first sale’ doctrine does not apply to

digitally distributed works,28 the court referenced the Copyright Office’s 2001

report29 that contemplates the possibility of digital first sale; however, the court

concluded that the Copyright Office “rejected extension of the first sale doc-

trine to the distribution of digital works” in that report.30

This ruling indicates that the court holds that resale of ‘used’ digital music is

not allowed under US copyright law, but whether this district court decision

reflects the status of US law on this matter will be tested during the appeals

process in higher courts. At this point, it is not possible to definitively predict

whether this interpretation of US copyright law will be upheld by higher

courts.

2.2 Resale of Used Licensed for Software: UsedSoft GmbH v. Oracle International
Corp. In Europe, there has not been a case corresponding to the ReDigi case in

the US that concerns the resale of ‘used’ digital music; however, in July 2012,

the CJEU decided a case between UsedSoft GmbH and Oracle International

Corp. that involved the resale of used licenses for Oracle’s computer programs

that were downloaded from the internet.31 The case concerned an online serv-

ice in which UsedSoft provided secondary markets for ‘used’ software licenses

for computer programs that had been downloaded from the internet to enable

companies to readily adjust to their changing software needs,32 and UsedSoft

offered such companies a way to resell software licenses they no longer need.

UsedSoft first purchases the ‘used’ software licenses and subsequently resells

26 Capitol Records, LLC v. ReDigi, Inc., note 8, p. 10.
27 Capitol Records, LLC v. ReDigi, Inc., note 8.
28 Ibid., p. 12.
29 The Copyright Office, Digital Millennium Copyright Act – Section 104 Report (August 2001),
available at http://www.copyright.gov/reports/studies/dmca/sec-104-report-vol-1.pdf (accessed
23 October 2013).
30 Capitol Records, LLC v. ReDigi, Inc., note 8, p. 12.
31 Case C-128/11, note 11.
32 See UsedSoft, available at http://www.usedsoft.com/en/used-software/sell-licenses/ (accessed
10 October 2013).
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them to its own customers through its online service.33 The original licensee

does not provide UsedSoft with a copy of the software; and UsedSoft does not

make such copy available it to its own customers who purchase a ‘used’ soft-

ware license from UsedSoft. Only the licenses are transferred online through the

service; after acquiring a license, the buyer must download a copy of the com-

puter program directly from the software company’s website if it does not al-

ready have that software.34

Oracle asserted that the license under which their software is made available

for download may not be resold because its customers are only granted non-

transferable rights to use the software.35 Oracle also noted that “…neither the

making available of a copy […] nor the conclusion of the user licence agree-

ment involves a transfer of the right of ownership of that copy.”36 (emphasis

added) Specifically, the ‘Grant of rights’ clause in Oracle’s license agreement

states the following:37

“With the payment for services you receive, exclusively for your internal business pur-

poses, for an unlimited period a non-exclusive non-transferable user right free of charge

for everything that Oracle develops and makes available to you on the basis of this

agreement.”

In ruling on the ability to resell such software, the German Federal Court of

Justice (Bundesgerichtshof) decided to seek guidance on the legal protection of

computer programs and referred the following questions to the CJEU for a pre-

liminary ruling:

‘1. Is the person who can rely on exhaustion of the right to distribute a copy of a com-

puter program a “lawful acquirer” within the meaning of Article 5(1) of Directive

2009/24?

2. If the reply to the first question is in the affirmative: is the right to distribute a copy

of a computer program exhausted in accordance with the first half-sentence of Arti-

cle 4(2) of Directive 2009/24 when the acquirer has made the copy with the right-

holder’s consent by downloading the program from the internet onto a data carrier?

3. If the reply to the second question is also in the affirmative: can a person who has

acquired a “used” software licence for generating a program copy as “lawful ac-

quirer” under Article 5(1) and the first half-sentence of Article 4(2) of Directive

2009/24 also rely on exhaustion of the right to distribute the copy of the computer

program made by the first acquirer with the rightholder’s consent by downloading

the program from the internet onto a data carrier if the first acquirer has erased his

program copy or no longer uses it?’

33 Case C-128/11, note 11, para 25.
34 Ibid., para 26.
35 Ibid., para 43.
36 Ibid., para 43.
37 Ibid., para 23.
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To answer the questions above, the CJEU indicated that it must first determine,

as contemplated in question 2, whether downloading a copy of a computer

program from the internet constitutes a ‘first sale’ of that copy and thus exhausts

the right of distribution with respect to that copy in the EU, as provided in Ar-

ticle 4(2) of Directive 2009/24. After this determination is made, it is possible

to answer questions 1 and 3, which essentially seek clarification on whether the

person who acquires a used license may rely on the exhaustion of the distribu-

tion right under Article 4(2) of Directive 2009/24 and be considered a “lawful

acquirer” under Article 5(1) of Directive 2009/24, who may then reproduce

the computer program by downloading a copy from Oracle’s website.

2.1.1 ‘First Sale’ of a Copy. The starting point is whether the contractual rela-

tionship between the seller and buyer of that computer program can give rise to

the ‘first sale’ of a copy.38 According to the court, a ‘sale’ is an autonomous

concept of European Union law39 and is commonly understood as “an agree-

ment by which a person, in return for payment, transfers to another person his

rights of ownership in an item of tangible or intangible property belonging to

him.”40 (emphasis added)

Concerning whether downloading a copy of Oracle’s software from its web-

site and entering into a license agreement concerning that software amounts to

a sale of that copy, specifically a ‘first sale’ for the purposes of Article 4(2) of Di-

rective 2009/24, the CJEU noted that “downloading of a copy of a computer pro-

gram and the conclusion of a user licence agreement for that copy form an indivisible
whole.”41 (emphasis added); where that contractual relationship entails the right

to use a copy of downloaded software against the payment of a fee and for an

unlimited period, those acts “involve the transfer of the right of ownership of the
copy of the computer program in question”42 and is thus a sale. The court goes

on to emphasize that it does not have an effect in this regard whether a rights

holder delivers a copy of a computer program to its customers on a material

medium or by making it available for download43 and concluded:44

“the transfer by the copyright holder to a customer of a copy of a computer program,

accompanied by the conclusion between the same parties of a user licence agreement,

constitutes a ‘first sale … of a copy of a program’ within the meaning of Article 4(2) of Di-

rective 2009/24.” (emphasis added)

Regarding delivery of intangible copies, based on the wording of Article 3(1) of

the InfoSoc Directive, Oracle and the European Commission argued in Used-

38 See Ibid., para 38.
39 Ibid., para 40.
40 Ibid., para 42.
41 Ibid., para 44.
42 Ibid., para 46.
43 Ibid., para 47.
44 Ibid., para 48.
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Soft that making a copy of a computer program available for download consti-

tutes ‘making available to the public’ for the purposes of Article 3(1) of Direc-

tive 2001/29 and therefore cannot give rise to exhaustion under Article 3(3) of

that directive;45 however, the CJEU rejected the argument.46 Instead, it stated

that the Software Directive constitutes a lex specialis in relation to the InfoSoc

Directive.47 The CJEU stated that for the purposes of Directive 2009/24 it

“makes no difference […] whether the copy […] was made available […] by

means of a download […] or by means of a material medium such as a CD-ROM

or DVD.”48 (emphasis added)

The CJEU stated, “…the commercial transaction giving rise, in accordance

with Article 4(2) of Directive 2009/24, to exhaustion of the right of distribu-

tion of a copy of a computer program must involve a transfer of the right of

ownership in that copy;”49 and continued that Article 4(2) of Directive 2009/

24 must be interpreted such that where the rights holder authorizes the down-

loading of a copy from the internet and confers to the licensee the right to “use

that copy for an unlimited period” against a payment “corresponding to the

economic value of the copy of the work”, then “the right of distribution of a copy
of a computer program is exhausted”.50 (emphasis added) The InfoSoc Directive

provides that an act of communication to the public of a copy of a copyrighted

work does not give rise to exhaustion. However, this restriction was overcome

in UsedSoft because the CJEU stated in Para 52 that the ‘act of communication

to the public’ in Article 3 of the InfoSoc Directive is changed into an act of dis-

tribution in Article 4 of the InfoSoc Directive as a result of a transfer of owner-

ship.51 It also made reference to the Advocate General’s Opinion52 and ac-

cepted the Advocate General’s view according to which:53

“…in the absence of any definition in Directive 2001/29 of the right to communicate

works to the public, the right to make works available to the public and the right of dis-

tribution, Articles 3 and 4 of that directive must be interpreted as far as possible in the

light of the WIPO Copyright Treaty. Article 6(1) of that treaty refers to the distribution right

as being the right to authorise the making available to the public of the original and copies of a

work ‘through sale or other transfer of ownership’. The wording of that provision is unequiv-

ocal. The existence of a transfer of ownership clearly changes a mere act of communication to the

public [in Article 3 of Directive 2001/29] into an act of distribution [in Article 4 of Directive

2001/29].” (emphasis added)

45 Ibid., para 50.
46 Ibid., para 50.
47 Ibid., para 51.
48 Ibid., para 47.
49 Ibid., para 42.
50 Ibid., para 72. See Thomas Riis, Ophavsrettens fleksibilitet, NIR 2/2013, p. 139 et seq.
51 Ibid., para 52.
52 Ibid., para 45.
53 Opinion of the Advocate General in Case C-128/11, available at http://curia.europa.eu/juris/
document/document.jsf?text=&docid=121981&pageIndex=0&doclang=EN&mode=req&dir=
&occ=first&part=1&cid=2559113 (accessed 9 October 2013), para 73.
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Therefore, the CJEU held that, even in the event that the making available of

the software for download in UsedSoft would fall within the concept of ‘com-

munication to the public’ under Article 3(1) of InfoSoc Directive, if the contrac-
tual relationship between the ‘seller’ and ‘buyer’ results in the “first sale … of a

copy of a program” under Article 4(2) of Directive 2009/24, this transaction

gives rise to exhaustion according to that same article.54 The CJEU countered

the arguments that the distribution right under Article 4(2) of Directive 2009/

24 relates only to tangible copies,55 and it interpreted the concept of exhaustion

in Article 4(2) of Directive 2009/24 and gave the expression “a copy of a pro-

gram” contained in that article a meaning which includes also downloaded – in-
tangible – copies. This meaning resulted from the CJEU’s conclusion that Arti-

cle 4(2) of Directive 2009/24 “makes no distinction according to the tangible

or intangible form of the copy in question” concerning the ‘sale’ of a copy of a

program.56 The article continues:

The first sale in the Community of a copy of a program by the rightholder or with his

consent shall exhaust the distribution right within the Community of that copy, with the

exception of the right to control further rental of the program or a copy thereof. (em-

phasis added).

The CJEU also concluded the following in UsedSoft:57 

“[f]rom an economic point of view, the sale of a computer program on CD-ROM or

DVD and the sale of a program by downloading from the internet are similar. The on-

line transmission method is the functional equivalent of the supply of a material medium.

Interpreting Article 4(2) of Directive 2009/24 in the light of the principle of equal treat-

ment confirms that the exhaustion of the distribution right under that provision takes ef-

fect after the first sale in the European Union of a copy of a computer program by the

copyright holder or with his consent, regardless of whether the sale relates to a tangible

or an intangible copy of the program.” (emphasis added).

However, it appears that the CJEU’s conclusions – that the distribution right in

both tangible and intangible copies of a computer program can be exhausted –

are open to criticism. While the CJEU noted that Article 4(2) of Directive

2009/24 “makes no distinction according to the tangible or intangible form of

the copy in question” regarding the ‘sale’ of a copy of a program,58 and al-

though the protection under Directive 2009/24 applies to computer programs

54 Case C-128/11, note 11, para 51.
55 Ibid., paras 53 and 54.
56 Ibid., para 55. Further, Article 1(2) of Directive 2009/24 states: ‘[p]rotection in accordance
with this Directive shall apply to the expression in any form of a computer program,’ and also Re-
cital 7 in the preamble to that directive specifies that the ‘computer programs’ that it aims to pro-
tect ‘include programs in any form, including those which are incorporated into hardware’.
57 Ibid., para 61.
58 Case C-128/11, para 55.
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“in any form”,59 the Commission’s report from 2000 on the implementation

and effects of Directive 91/250/EEC (which Directive 2009/24 essentially cod-

ifies) seems to indicate that the Commission did not consider that making avail-

able intangible copies would give rise to the exhaustion of distribution rights:60

“As to the exhaustion of copyright it must be borne in mind that under the Directive

[91/250/EEC] Community exhaustion only applies to the sale of copies i.e. goods, whereas

supply through on-line services does not entail exhaustion”. (emphasis added)

Therefore, the CJEU’s interpretation may actually have gone beyond the

meaning that should be affixed to the term ‘copy’ under Article 4(2) of Direc-

tive 2009/24, which would lead to the conclusion under Directive 2009/24

that only copies distributed on a tangible medium should be subject to exhaus-

tion; of course, this result is contrary to what the CJEU held in UsedSoft.61 This

perspective will be discussed in more detail below in relation to digital music

and whether the principles affirmed in UsedSoft might apply to digitally down-

loaded music files.

2.1.2 Is a Second Acquirer a ‘Lawful Acquirer’? With respect to the question

whether a subsequent acquirer must be regarded as a “lawful acquirer” for pur-

poses of Article 5(1) of Directive 2009/24, the CJEU held that because “the

copyright holder cannot object to the resale of a copy of a computer program

for which that rightholder’s distribution right is exhausted under Article 4(2) of

Directive 2009/24, it must be concluded that a second acquirer of that copy

and any subsequent acquirer are ‘lawful acquirers.’”62 Furthermore, the court

continued that Articles 4(2) and 5(1) of Directive 2009/24 must be interpreted

together to have the appropriate meaning in the event of resale of a ’used’ li-

cense such that the original rights holder has exhausted its rights under Article

4(2) and the subsequent acquirer may reproduce the computer program based

on Article 5(1); in particular, the court held:63

“…the second acquirer of the licence, as well as any subsequent acquirer of it, will be able to rely

on the exhaustion of the distribution right under Article 4(2) of that directive, and hence be

59 Article 1(2) of Directive 2009/24 states: ‘[p]rotection in accordance with this Directive shall
apply to the expression in any form of a computer program’, and Recital 7 in the preamble to that
directive specifies that the ‘computer programs’ that it aims to protect ‘include programs in any
form, including those which are incorporated into hardware’.
60 COM(2000) 199 final, Report from the Commission to the Council, the European Parlia-
ment and the Economic and Social Committee on the implementation and effects of Directive
91/250/EEC on the legal protection of computer programs (Brussels, 10.04.2000), available at
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2000:0199:FIN:EN:PDF (ac-
cessed 12 November 2013), p. 17.
61 See Emma Linklater, UsedSoft and the Big Bang Theory: Is the E-Exhaustion Meteor About to
Strike? (October 8, 2013). Available at SSRN: http://ssrn.com/abstract=2271129 (accessed 4
November 2013), p. 7.
62 Case C-128/11, note 11, para 80.
63 Case C-128/11, para 88.
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regarded as lawful acquirers of a copy of a computer program within the meaning of

Article 5(1) of that directive and benefit from the right of reproduction provided for in that

provision.” (emphasis added)

Because the court concluded that resale was permissible, it followed from there

that any subsequent acquirer is also allowed to reproduce the software. In this

respect the InfoSoc Directive, however, differs from the Software Directive be-

cause it lacks a corresponding provision.

The implications of UsedSoft for copyrighted material other than software are

discussed in more detail in Chapter 3 below. However, UsedSoft was essentially

based on the CJEU’s conclusion that Directive 2009/24 is lex specialis with re-

spect to Directive 2001/29;64 in addition, UsedSoft concerned only computer

software – covered under Directive 2009/24 that applies only to computer pro-

grams – and not digital music,65 which falls within the scope of the InfoSoc Di-

rective.66 Therefore, in assessing whether the resale of digital music would com-

ply with European copyright law, UsedSoft is not directly applicable. Instead,

exhaustion for purposes of downloaded digital music must be determined based

on the InfoSoc Directive.

3. Possibility to Resell ‘Used’ Digital Music in Europe?

3.1 Sale or a License? UsedSoft concerned only software; however, the Court

makes a statement at paragraph 52 that might (if broadly interpreted) be under-

stood to indicate that the effects of the CJEU’s judgment would also apply to

copyrighted works other than computer programs:67

64 Ibid., para 51.
65 Glatthaar argues that digital music files may qualify as computer programs (under 17 U.S.C.
§ 101); see Glatthaar, Matthias Marcus, Resale of Digital Music: Capitol Records v. ReDigi (April 30,
2012). Available at SSRN: http://ssrn.com/abstract=2172403 (accessed 23 October 2013). Un-
der 17 U.S.C. § 101, a “computer program” is defined as ”a set of statements or instructions to be
used directly or indirectly in a computer in order to bring about a certain result”. Directive 2009/
24/EC does not contain a definition of a “computer program” but recital 7 states that ”a ’compu-
ter program’ shall include programs in any form […] This term also includes preparatory design
work leading to the development of a computer program […]”, and recital 11 states that ”only
the expression of a computer program is protected and that ideas and principles which underlie
any element of a program […] are not protected by copyright under this Directive.” From these, it
seems possible to surmise that a ’computer program’ for purposes of Directive 2009/24/EC might
be characterized as a set of instructions with a purpose to perform tasks in accordance with its un-
derlying logical principles, which is similar to the definition under 17 U.S.C. § 101. Conversely, a
(digital music) file might be characterized as ”a resource for storing information, which is availa-
ble to a computer program” (See: Computer file, http://en.wikipedia.org/wiki/Computer_file).
A ’file’ can thus be understood not merely as a set of instructions to perform tasks, but as a collec-
tion of data that a computer program may use to perform tasks in accordance with its underlying
logical principles. Therefore, it appears that Directive 2009/24/EC indeed does not apply to dig-
ital music (files), which fall within the scope of Directive 2001/29/EC.
66 The InfoSoc Directive, note 6.
67 Case C-128/11, note 11, para 52. See Thomas Riis, Jens Schovsbo, Henrik Udsen, Videresalg
af digitale eksemplarer – ændrer UsedSoft-dommen retstilstanden?, NIR 5/2013, p. 457 et seq.
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“…the existence of a transfer of ownership changes an ‘act of communication to the

public’ provided for in Article 3 of [the InfoSoc Directive] into an act of distribution

referred to in Article 4 of the [InfoSoc] directive which, if the conditions in Article 4(2)

of the [InfoSoc] directive are satisfied, can, like a ‘first sale … of a copy of a program’

referred to in Article 4(2) of [the Software] Directive 2009/24, give rise to exhaustion

of the distribution right.”

With respect to online music services, it might be considered whether the same

logic that is followed by the CJEU in UsedSoft would apply to downloaded mu-

sic files.68 To assess the circumstances concerning resale of digital music, as in

UsedSoft, it must first be considered whether downloading a copy of a music file

can constitute a sale – specifically, a ‘first sale’ under Article 4(2) of the InfoSoc

Directive that exhausts the right of distribution under that article – although its

wording differs from that of Article 4(2) of the Computer Program Directive. If

exhausted, the possibility of reproducing a copy of a ‘resold’ music file under

the provisions of the InfoSoc Directive must also be considered in view of the

subsequent buyer’s ability to use such music file.

3.1.1 The Contractual Relationship between the ‘Seller’ and ‘Buyer’: License or Sale?
Considering whether downloading a music file from an online music store

could be considered a sale that exhausts the copyright holder’s right of distribu-

tion relating to that copy, the beginning point should be – as in UsedSoft –

whether the contractual relationship between the ‘seller’ and ‘buyer’ of a music

file can give rise to a ‘first sale’ of a copy for purposes of the InfoSoc Direc-

tive.69 To make this determination, it is necessary to first look at the applicable

terms and conditions under which a music file is made available for download.

For instance, in ReDigi, the tracks were originally purchased from iTunes,

whose terms and conditions stipulate that the music is licensed “for end user use

only”:70

“iTunes is the provider of the Service, which permits you to purchase or rent a licence

for digital content (‘iTunes Products’) for end user use only under the terms and condi-

tions set forth in this Agreement.”

The terms and conditions further state in the section labeled “use of purchased

or rented content” that:71

“You agree that the iTunes Products are provided to you by way of a license only. […],

you shall use iTunes Products in compliance with the applicable usage rules established

68 See e.g. Emma Linklater, note 61; and Ellen Franziska Schulze, Resale of digital content such as
music, films or eBooks under European law, E.I.P.R. 2014, 36(1), 9–13.
69 Cf. Case C-128/11, note 11, para 38.
70 iTunes Store – Terms and Conditions, note 7.
71 Ibid.
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by iTunes and its licensors (“Usage Rules”), and that any other use of the iTunes Prod-

ucts may constitute a copyright infringement…”

Correspondingly, Amazon’s terms of use provide that:72

“Upon payment for Music Content, we grant you a non-exclusive, non-transferable

right to use the Music Content only for your personal, non-commercial, entertainment

use, subject to the Agreement.”

And also Google Play’s terms of service state in a similar manner:73

“Following payment of the applicable fees for a Product, you will have the non-exclu-

sive right, for the period selected by you in the case of a purchase for a rental period,

and in other cases for as long as Google and the applicable copyright holder have rights

to provide you that Product, to download or stream, in each case, solely as expressly

permitted by Google via the Play user interface and subject to the restrictions set forth

in these Terms and associated policies, copies of the applicable Product to your Devices,

and to view, use, and display the Product on your Devices or as otherwise authorized

by Google as part of the Service for your personal, non-commercial use only.”

The applicable terms and conditions of those music services discussed above

generally provide that the music purchaser (user) is granted the right to use the

downloaded music file against the payment of a fee and for an unlimited period,

thus purporting to be a license instead of a sale. Comparing this license with the

circumstances in UsedSoft, first, the CJEU’s statement regarding the concept of a

‘sale’ provides that it “is an agreement by which a person, in return for pay-

ment, transfers to another person his rights of ownership in an item of tangible

or intangible property belonging to him.”74 Second, the court stated that

downloading a copy and concluding a licence agreement in that case formed an

“indivisible whole”;75 because the license entailed the right to use a copy

against the payment of a fee and for an unlimited period, the transaction was a

sale that involved the transfer of the right of ownership of that copy.76

In the above examples of online music services, vendors make music availa-

ble for download subject to the buyer’s acceptance of their applicable terms and

conditions. Those terms and conditions appear to correspond to those in Used-
Soft because the rights granted under them entail the right to use a copy of a

downloaded music file against the payment of a fee and for an unlimited period.

Following the CJEU’s reasoning in UsedSoft, it appears possible that download-

ing a copy of a music file and concluding a license agreement are linked as the

72 Amazon MP3 Store: Terms of Use (last updated: 10 January 2013), available at http://
www.amazon.com/gp/dmusic/public/tou.html (accessed 23 October 2013).
73 Google Play Terms of Service, available at http://play.google.com/intl/fi/about/play-
terms.html (accessed 23 October 2013).
74 Case C-128/11, note 11, para 42.
75 Ibid., para 44.
76 Ibid., para 46.
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necessary parts of the contractual relationship between the ‘seller’ and ‘buyer’ of

such music file and that they may form an “indivisible whole”77 with respect to

downloaded music because that contractual relationship entails the right to use a

copy of a downloaded music file against the payment of a fee and for an unlim-

ited period. This situation might then be considered to correspond to the Used-
Soft circumstances and involve the transfer of the right of ownership to that mu-

sic file, which would thus constitute a sale of a downloaded music file.78 How-

ever, whether this transfer can be considered distribution under Article 4 of the

InfoSoc Directive and constitute a ‘first sale’ for purposes of the InfoSoc Direc-

tive (i.e., giving rise to exhaustion of the right of distribution) must be assessed

based on Directive 2001/29 rather than under the provisions of Directive

2009/24.

3.2 ‘First Sale’ and ‘Digital Exhaustion’ under the InfoSoc Directive. When a music

file is made available to a customer for downloading by ‘making [it] available to

the public’, as provided in Article 3(1) of the InfoSoc Directive, it is necessary

to look into the CJEU’s conclusions with respect to exhaustion in the case of

intangible copies made available for download and whether such act can result

in a ‘first sale’ for purposes of Article 4(2) of the InfoSoc Directive. Further-

more, the wording in paragraphs 1 and 3 of Article 3 of the InfoSoc Directive

provides that:

“1. Member States shall provide authors with the exclusive right to authorise or pro-

hibit any communication to the public of their works, by wire or wireless means,

including the making available to the public of their works in such a way that members

of the public may access them from a place and at a time individually chosen by

them. 

[…]

3. The rights referred to in paragraphs 1 and 2 shall not be exhausted by any act of communica-

tion to the public or making available to the public as set out in this Article.” (emphasis

added)

The InfoSoc Directive provides that an act of communicating to the public a

copy of a copyrighted work does not give rise to exhaustion. However, this re-

striction was overcome in UsedSoft because the CJEU stated in Para 52 that the

existence of a transfer of ownership changes an ‘act of communication to the

public’ under Article 3 of the InfoSoc Directive into an act of distribution un-

der Article 4 of the InfoSoc Directive.79 Although Article 3 of the InfoSoc Di-

rective does not provide for exhaustion relating to the act of communication to

the public, the UsedSoft court held that it nonetheless followed that there is to

be no act of communication to the public because a sale of a copy changes the

‘act of communication to the public’ to an act of distribution under Article 4 of

77 Cf. ibid., para 44.
78 Cf. ibid., para 46.
79 Ibid., para 52.
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the InfoSoc Directive. Under those circumstances, the absence of exhaustion in

Article 3 of the InfoSoc Directive concerning communication to the public

would not prevent exhaustion from applying to digitally delivered copyrighted

material when such material is distributed.

3.2.1 Differences between Article 4(2) of Directive 2009/24 and Article 4(2) of Direc-
tive 2001/29. Article 4(2) of Directive 2009/24 only refers to the first sale of a

“copy” for the purposes of exhaustion of distribution right; in UsedSoft, the

CJEU concluded that the distribution right in both tangible and intangible cop-

ies of a computer program can be exhausted for purposes of Article 4(2) of Di-

rective 2009/24.80 When considering the possibility of applying ‘digital exhaus-

tion’ to music downloads under Directive 2001/29, it must be noted that, al-

though the CJEU stated that “the concepts used in Directives 2001/29 and

2009/24 must in principle have the same meaning”,81 Article 4(2) of Directive

2001/29 appears to differ from the wording in Article 4(2) of Directive 2009/

24 by referring to the first sale of an “object”, which implies that only tangible
copies are subject to exhaustion under the InfoSoc Directive, whereas the

Computer Program Directive does not appear to make a distinction between

copies in tangible or intangible from. Article 4(2) of Directive 2001/29 states

that:

“The distribution right shall not be exhausted within the Community in respect of the

original or copies of the work, except where the first sale or other transfer of ownership

in the Community of that object is made by the rightholder or with his consent.” (em-

phasis added)

Furthermore, Recitals 28 and 29 to directive 2001/29 appear to suggest a dis-

tinction between tangible and intangible copies by stating that:

“(28) Copyright protection under this Directive includes the exclusive right to control

distribution of the work incorporated in a tangible article. The first sale in the Community of

the original of a work or copies thereof by the rightholder or with his consent exhausts

the right to control resale of that object in the Community…” (emphasis added)

“(29) The question of exhaustion does not arise in the case of services and on-line services in par-

ticular. This also applies with regard to a material copy of a work or other subject-matter

made by a user of such a service with the consent of the rightholder. Therefore, the

same applies to rental and lending of the original and copies of works or other subject-

matter which are services by nature. Unlike CD-ROM or CD-I, where the intellectual prop-

erty is incorporated in a material medium, namely an item of goods, every on-line service is in fact

an act which should be subject to authorisation where the copyright or related right so provides.”

(emphasis added)

80 See Ibid., paras 53–59.
81 Ibid., para 60.
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The InfoSoc Directive implements the WCT, and Article 3(1) of the InfoSoc

Directive should be interpreted in light of Article 6 of the WCT.82 Under Arti-

cle 6 of the WCT, ‘copies’ and ‘original and copies’ are subject to the right of

distribution, and in the ‘agreed statements’ concerning interpretation of those

expressions, ‘copies’ and ‘original and copies’ are said to refer only to material

copies; specifically, the ‘agreed statements’ provide that those expressions refer

only to “fixed copies that can be put into circulation as tangible objects.”83 (emphasis

added) Thus the interpretation of Article 6 of the WCT contained in the

‘agreed statements’ suggests that exhaustion of the distribution right only applies

to tangible objects. Digital files could thus not be exhausted because they are in-

tangible.84 

As discussed above, the Commission’s report from 2000 on the implementa-

tion and effects of Directive 91/250/EEC appears to support the view that the

Commission’s legislative intent did not entail that making available intangible

copies would give rise to the exhaustion of distribution rights,85 and the

CJEU’s interpretation may actually have exceeded the meaning that should be

affixed to the expression ‘copy’ under Article 4(2) of Directive 2009/24. This

interpretation would lead to the conclusion that under Directive 2009/24 only

copies distributed on a tangible medium would be subject to exhaustion of dis-

tribution rights, which is contrary to what the CJEU held in UsedSoft.
Specifically, the ‘agreed statements’ provide that those expressions refer only

to “fixed copies that can be put into circulation as tangible objects.”86 (emphasis added)

Thus, the interpretation of Article 6 of the WCT contained in the ‘agreed state-

ments’ suggests that exhaustion of the distribution right could only concern tan-

gible objects and digital files – because they are intangible – could not be ex-

hausted. This interpretation and the wording of Article 4(2) of Directive 2001/

29 appear to suggest that making available intangible copies for downloading

does not give rise to exhaustion under Article 4(2) of Directive 2001/29, which

supports the view that ‘copies’ that are subject to the right of distribution should

be understood to refer only to tangible copies.

In the event that downloaded music files might be regarded as a “functional

equivalent”87 of music supplied on a material medium (as contemplated in

UsedSoft), such as a compact disc, could Directive 2001/29 be interpreted con-

82 The concept of ”the making available to the public” in Article 3(1) of the InfoSoc Directive
should be interpreted in light of Article 8 (Right of Communication to the Public) of the WCT,
which provides for the right of communication to the public, ”including the making available to
the public of their works in such a way that members of the public may access these works from a
place and at a time individually chosen by them”. This indicates that ”making available to the
public” in Article 3(1) of the InfoSoc Directive should be understood to cover interactive on-
demand transmissions of works in digital networks, including making digital music files available
for download.
83 WCT, note 5. Agreed statements concerning Articles 6 and 7.
84 See also Ellen Franziska Schulze, note 68, p. 11.
85 COM(2000) 199 final, note 60, p. 17.
86 WCT, note 5. Agreed statements concerning Articles 6 and 7.
87 Case C-128/11, note11, para 61.
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cerning downloaded music files such that making available a copy of a music

file to the customer and concluding a license agreement that makes the copy of

a music file usable permanently in return for payment of a fee involves transfer-

ring the right of ownership of the copy (as noted in paragraph 47 of C-128/11),

which would transform the ‘act of communication to the public’ into an act of

distribution? If so, what follows from there?

If the existence of a transfer of ownership changes an ‘act of communication

to the public’ provided for in Article 3 of Directive 2001/29 into an act of dis-

tribution referred to in Article 4 of Directive 2001/29, then distribution rights

might be exhausted. However, a problem remains even if the distribution right

under Art 3(3) of the InfoSoc Directive were exhausted because the reproduc-

tion right is not exhausted under Art 3(3) of the InfoSoc Directive without a

provision corresponding to Article 5(1) of Directive 2009/24 under which

‘lawful acquirers’ benefit from the right of reproduction. Thus, even ‘lawful ac-

quirers’ will not benefit from the right of reproduction under the InfoSoc Di-

rective. Therefore, the practical relevance of such circumstances would be

rather limited in view of providing a service similar to that provided by ReDigi.
However, if distribution rights can be exhausted, it might be understood to

mean that when lawfully purchased music files are initially stored on an mp3

player or other storage media and then sold (with those music files resold), there

is no reproduction, and only distribution of those resold music files has occurred. In

that case, the subsequent acquirer neither reproduces the music files if they are

only played on that mp3 player, such that the lack of a provision corresponding

to Article 5(1) of Directive 2009/24 would not prevent a subsequent buyer

from using those files. However, resale of those music files that included their

online transfer would be prevented because such a transaction would require

reproduction. Comparing this result with the US context, the ReDigi court re-

ferred to the Copyright Office’s report that states that “a lawfully made and

owned copy of a work on a floppy disk, Zip™ disk, CD-ROM or similar re-

movable storage medium can easily be transferred by physical transfer of the

item and that activity is within the current reach of section 109.”88

Based on the discussion, it appears possible to conclude that the practical im-

plications of this interpretation of the InfoSoc Directive that allows exhaustion

in the case of intangible copies would be rather limited. In that case, the lack of

a provision corresponding to Article 5(1) of Directive 2009/24 would prevent

resales that involve online transfer and require reproduction and would there-

fore prevent adopting an operating model similar to the ReDigi model.

4. Balancing Rights in the Case of Services?

4.1 The CJEU and ‘Digital’ Exhaustion. This question of exhaustion can also be

approached by looking at the court’s reasoning in cases that involve the protec-

tion of intellectual property rights where the CJEU has attempted to balance

those rights with other considerations, such as ensuring free movement and on-

88 The Copyright Office, note 29, p. 100.
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line transmission as the functional equivalent for supplying material copies. To

first consider the relationship between the protection of intellectual property

rights and ensuring free movement, the CJEU in UsedSoft highlighted the need

to ensure free movement within the internal market in the EU and argued that

the objective of the principle of the exhaustion of the right of distribution must

be considered as part of the assessment involving the possibility of ‘digital’ ex-

haustion, as stated in the court’s conclusion:89

“As to the Commission’s argument that European Union law does not provide for the

exhaustion of the distribution right in the case of services, it must be recalled that the

objective of the principle of the exhaustion of the right of distribution of works pro-

tected by copyright is, in order to avoid partitioning of markets, to limit restrictions of

the distribution of those works to what is necessary to safeguard the specific subject-

matter of the intellectual property concerned.”

In the following paragraph, the CJEU continued that limiting the application of

the principle of exhaustion to copies sold that were embodied in a material me-

dium would result in allowing “the copyright holder to control the resale of

copies downloaded from the internet and to demand further remuneration on

the occasion of each new sale”, although the court considered that the rights

holder has been appropriately remunerated in connection with the sale of that

particular copy.90 Therefore, failing to apply the principle of exhaustion to cop-

ies downloaded from the internet would “go beyond what is necessary to safe-

guard the specific subject-matter of the intellectual property concerned”.91

Considering online transmission as the functional equivalent of supplying mate-

rial copies, the Advocate General’s Opinion posits that, while Article 3 of Di-

rective 2001/29 “appears to draw a distinction between the sale of goods, to

which the exhaustion rule would apply, and the provision of services, to which

that rule would be inapplicable”, online services under EU legislation also com-

prise the sale of goods online92.93 For purposes of exhaustion, the Advocate Gen-

eral opined, it does not matter whether the sale is concluded online.94 Thus,

the CJEU could rule that making digital music files available for download

should not be considered provision of “on-line services”, in which case “the

question of exhaustion does not arise” by referring to Article 3 of the InfoSoc

Directive that does not give rise to exhaustion and by considering that Recital

29 contemplates that the “question of exhaustion does not arise in the case of

89 Case C-128/11, note 11, para 62. See also Case C-200/96 Metronome Musik [1998] ECR I-
1953, para 14; Case C-61/97 FDV [1998] ECR I-5171, para 13; and Football Association Pre-
mier League and Others, para 106.
90 Case C-128/11, note 11, para 63. See also Football Association Premier League and Others,
paras 105 and 106.
91 Ibid., para 63.
92 See recital 18 in the preamble to Directive 2000/31/EC of the European Parliament and of the
Council on certain legal aspects of information society services.
93 Opinion of the Advocate General in Case C-128/11, note 53, para 76.
94 Ibid.
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services and on-line services in particular”. In UsedSoft, the CJEU concluded

that the “on-line transmission method is the functional equivalent of the supply

of a material medium.”95 This conclusion gives rise to the question of whether

the CJEU would consider online transmission of music files as services or the

functional equivalent of goods supplied on a material medium.96

Advocate General Bot considered in his Opinion that Recitals 28 and 29 to

InfoSoc Directive do not prevent considering ‘making available’ for download

of digital copies as ‘distribution’ that can give rise to exhaustion. Considering

the question of exhaustion in the case of online services, the Advocate General

opined in UsedSoft that the issue may not be clear-cut, particularly with respect

to interpreting Article 3 of Directive 2001/29.97 In his Opinion, the AG takes a

closer look at the wording in Recital 28 above that copyright protection under

the InfoSoc Directive “includes the exclusive right to control distribution of the

work incorporated in a tangible article” (emphasis added) and opines that this

analysis suggests the possibility to conclude that other forms of distribution may

be included, particularly as “…the second sentence of that recital, relating to

exhaustion, does not limit exhaustion to one particular form of distribution.”98

The Advocate General shifts his focus to Recital 29, which states that “[t]he

question of exhaustion does not arise in the case of services and online services

in particular” and concludes that this provision also leaves room for interpreta-

tion,99 stating:100

“[w]hile Article 3 of Directive 2001/29 appears to draw a distinction between the sale

of goods, to which the exhaustion rule would apply, and the provision of services, to

which that rule would be inapplicable, the fact remains that online services, as defined by

EU law, include the sale of goods online.[101] Thus, for example, by the standard of the

wording of that recital, the exhaustion rule should not apply to an online purchase of a

CD-ROM in which the copy of the computer program is incorporated. To my mind,

however, the distinction as to whether the sale takes place remotely or otherwise is ir-

relevant for the purposes of applying that rule.” (emphasis added)

The Advocate General appears to consider ‘online services’ to correspond to

those ‘information society services’ that are defined in the Electronic Com-

95 Case C-128/11, note 11, para 61.
96 Concerning this matter, Linklater, among others, has opined that the second sentence of Re-
cital 29 (“This also applies with regard to a material copy of a work or other subject-matter made
by a user of such a service with the consent of the rightholder.”) “…represents an active choice on
the part of the EU legislator to restrain the distribution right from applying to any intangible.”
Emma Linklater, note 61, p. 9. See also Ellen Franziska Schulze, note 68, p. 11.
97 Opinion of the Advocate General in Case C-128/11, note 53, paras 75 and 76.
98 Ibid., para 75.
99 Ibid., para 76.
100 Ibid.
101 See recital 18 in the preamble to Directive 2000/31/EC of the European Parliament and of
the Council on certain legal aspects of information society services.
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merce Directive102 and cover, for instance, “selling goods on-line” and “serv-

ices which are transmitted point to point, such as video-on-demand”.103 In the

event that Recital 28 could be interpreted, as the Advocate General opines, to

indicate that the exclusive right under Article 3(1) is not limited to one specific

form of distribution but includes other forms of distribution (as the second sen-

tence of recital 28 in his view implies),104 then it may be possible to read the

wording of Article 3 of the InfoSoc Directive to provide that communication

to the public by making copies of work available for download might be con-

sidered distribution referred to in Article 4 of Directive 2001/29, in which the

first sale requirement in that article is satisfied.

Deriving from UsedSoft, the ‘Landgericht Bielefeld’ (a German regional

court) ruled in March 2013 on the resale of downloaded eBooks and audio-

books.105 The court considered the CJEU’s judgment in UsedSoft and con-

cluded that because the CJEU considered the Software Directive to constitute a

lex specialis in relation to the InfoSoc Directive that applies to eBooks and audi-

obooks; thus, because the ‘act of communication to the public’ provided for in

Article 3 of the InfoSoc Directive does not give rise to exhaustion, it is thus not

possible to apply CJEU’s reasoning in that case concerning the resale of down-

loaded eBooks and audiobooks.106 The judgment from the Landgericht

Bielefeld has been appealed.107 While it may not be possible to draw definitive

conclusions regarding this matter, this issue may be clarified by the CJEU be-

cause the Dutch Supreme Court is seeking guidance on the interpretation of

Article 4(2) of Directive 2001/29 in a recently submitted request for a prelimi-

nary ruling108 by asking:109

“Does Article 4 of Directive 2001/29/EC (the Copyright Directive) govern the answer

to the question, whether the distribution right of a copyright-protected work which has

been sold and delivered within the EEA with the consent of the rightholder where the

102 Directive 2000/31/EC of the European Parliament and of the Council on certain legal as-
pects of information society services.
103 Recital 18 in the preamble to Directive 2000/31/EC.
104 Opinion of the Advocate General in Case C-128/11, note 53, para 75.
105 Landgericht Bielefeld, Case 4 O 191/11 (5 March 2013), available at http://www.boersenv-
erein.de/sixcms/media.php/976/LG_Bielefeld_vom_05.03.13_Klage_Verbraucherzentralen.pdf
(accessed 10 October 2013).
106 See Ellen Franziska Schulze, note 68.
107 Verbraucherzentralen wollen für Weiterverkauf von E-Books kämpfen (buchreport.de, 2 May
2013), http://www.buchreport.de/nachrichten/verlage/verlage_nachricht/datum/%202013/
%2005/02/innovative-geschaeftsmodelle-werden-behindert.htm (accessed 15 October 2013).
108 Art & Allposters International, Case C-419/13, available at http://curia.europa.eu/juris/
fiche.jsf?id=C%3B419%3B13%3BRP%3B1%3BP%3B1%3BC2013%2F0419%2FP&pro=&lgrec=
en&nat=&oqp=&dates=&lg=&language=en&jur=C%2CT%2CF&cit=none%252CC%252CCJ
%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252C
true%252Cfalse%252Cfalse&num=C-419%252F13&td=ALL&pcs=O&avg=&mat=or&jge=&for
=&cid=1111353#section_documents (accessed 11 October 2013).
109 Intellectual Property Office, C-419/13, available at http://www.ipo.gov.uk/pro-policy/pol-
icy-information/ecj/ecj-2013/ecj-2013-c41913.htm (accessed 11 October 2013).
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reproduction has been subsequently altered in respect of its form and is again brought

into circulation?”

4.2 ‘Digital’ Exhaustion in Non-Software Assets? After the CJEU’s judgment in

UsedSoft, it remains uncertain whether the principles of the ruling in UsedSoft
might apply to copyrighted digital works other than software;110 the Software

Directive was understood to constitute a lex specialis in relation to the InfoSoc

Directive but different treatment of copyrighted works might affect the coher-

ence of EU legislation, although the judgment is based on the difference be-

tween directives 2009/24 and 2001/29.111 In UsedSoft, the court’s view con-

cerning the applicability of the first sale doctrine to digitally delivered copy-

righted works departed from the distinction made in the WCT; the court

makes no distinction between material copies and digital copies by stating that

there is no difference in making a copy available for download or as a tangible

object, for purposes of Directive 2009/24.112 However, this interpretation

may, as discussed above, actually have extended beyond what is meant by

‘copy’ under of Article 4(2) of Directive 2009/24.

To compare the situation in Europe with the arguments discussed in ReDigi
(in which the court denied the applicability of the ‘first sale’ doctrine to digitally

distributed works),113 the ReDigi court made reference to the Copyright Of-

fice’s 2001 report114 in which the Copyright Office noted that “the first sale

doctrine is an outgrowth of the distinction between ownership of intangible in-

tellectual property (the copyright) and ownership of tangible personal property

(the copy)”.115 The Copyright Office recommended that the scope of Section

109 of the Copyright Act should not be expanded to include digital transmis-

sions,116 and it also expressed its suspicion of the workability of the use of “for-

ward-and-delete” technology that was similar to that employed in ReDigi’s sys-

tem to support the digital first sale doctrine.117 This view seems rooted in the

distinction made in the WCT that distribution rights may only be exhausted in

tangible objects.118 Additionally, applying exhaustion to intangible copies ap-

pears to exceed what is contemplated in the ‘agreed statements’ concerning in-

terpretation of Article 6 of the WCT, in which the expressions ‘copies’ and

‘original and copies’ are said to refer only to “tangible objects”.

Touching upon the distinction between goods and services, Advocate Gen-

eral Kokott in her Opinion in Cases C-403/08 and C-429/08 noted that cer-

110 See Emma Linklater, note 61, p. 15.
111 See Tomasz Targosz, The UsedSoft case – exhaustion online (Kluwer Copyright Blog, 25 April,
2012), available at http://kluwercopyrightblog.com/2012/04/25/the-usedsoft-case-exhaustion-
online/ (accessed 24 October 2013).
112 See Case C-128/11, note 11, para 47.
113 Capitol Records, LLC v. ReDigi, Inc., note 8, p. 12.
114 The Copyright Office, note 29.
115 The Copyright Office, note 29, p. 86.
116 Ibid., p. xx.
117 Ibid., p. 84.
118 See WCT, note 5. Agreed statements concerning Articles 6 and 7.
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tain services such as music, films or e-books “do not differ significantly from

goods”.119 This Opinion continued to state that, with respect to fundamental

freedoms, such as the free movement of goods and services, whether exhaustion

should in fact apply to such services should be carefully examined.120 Copyright

should provide protection of works, including ensuring that rights holders re-

ceive appropriate compensation for the use of their works. Treating music dif-

ferently based on whether it is delivered on material or digital copies does not

seem necessary.

If the resale of digital music is not permitted based on the difference between

directives 2009/24 and 2001/29 concerning the applicability of exhaustion

(such as that found in Article 4(2) of Directive 2009/24, in particular, which

the CJEU considered to constitute a lex specialis in relation to the provisions of

Directive 2001/29), another consideration may “allow the copyright holder to

control the resale of copies downloaded from the internet and to demand fur-

ther remuneration on the occasion of each new sale, although the first sale of

the copy had already enabled the rights holder to obtain an appropriate remu-

neration”, as the CJEU noted in UsedSoft.121 In so doing, it referred to its judg-

ment in joined cases C-403/08 and C-429/08 that concerned importing de-

coder cards from other EU countries. In these cases, the CJEU held, in short,

that where the rights holder receives appropriate remuneration from the pur-

chaser in one EU country in which the purchaser acquired that decoder card,

that rights holder should not be able to rely on its intellectual property rights to

restrict the use of that decoder card to access copyrighted content in other EU

countries by the purchaser of such decoder card.122 This conclusion would ef-

fectively result in a restriction on the free movement of services. With respect

to downloaded music and following the CJEU’s reasoning in the cases discussed

above, it may be concluded that where the rights holder has been appropriately

compensated in connection with the sale of particular music files, the rights

holder should not be able to control resales.

After UsedSoft, it may also be asked whether buying digital music files via

download should give rise to ‘digital’ exhaustion.123 The exhaustion doctrine

can be understood as arising from the work of Josef Kohler, a German legal

119 Opinion of Advocate General Kokott, delivered on 3 February 2011, Cases C-403/08 and C-
429/08, Football Association Premier League Ltd and Others v QC Leisure and Others, available
at http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62008C0403:EN:HTML
(accessed 16 March 2014), para 185.
120 Ibid.
121 Case C-128/11, para 63.
122 See Joined Cases C-403/08 and C-429/08, Football Association Premier League Ltd and
others v. QC Leisure and others; and Karen Murphy and Media Protection Services Ltd. 4 Octo-
ber 2011, available at http://curia.europa.eu/juris/document/document.jsf?text=&docid=11036
1&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=228363 (accessed 21
November 2013).
123 See also Peter Ganea (2006), Exhaustion of IP Rights: Reflections from Economic Theory, IIR
Working Paper 06-02, available at pubs.iir.hit-u.ac.jp/admin/en/pdfs/file/651 (accessed 16
March 2014), pp. 21–25.
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scholar, who discussed connections between different acts of exploitation.124 It

might be considered that where a rights holder makes digital music files availa-

ble to users by means of a download, that rights holder can anticipate that those

files may be resold by the original purchasers to others and internalize this activ-

ity to prices charged to the original buyers.125 For this purpose, it should be

considered whether denying the applicability of the principle of exhaustion to

copies downloaded from the internet would “go beyond what is necessary to

safeguard the specific subject-matter of the intellectual property concerned”, as

the CJEU opined in UsedSoft.126 Additionally, given that the principle of ex-

haustion is rooted in the distinction made in the WCT that suggests that the ex-

haustion of rights applies to material copies of copyrighted works, it does not

support the possibility of ‘digital’ exhaustion.

5. Conclusions

Contrary to the outcome in ReDigi in the US, the CJEU in UsedSoft held that

the rights holder cannot oppose the resale of ‘used’ commercial software li-

censes even when a computer program is acquired under a license and made

available to users by means of a download.127 Conversely, in ReDigi, a US

court concluded that buying digital music files by downloading them online did

not amount to ‘first sale’ and therefore did not exhaust the distribution right,

and a subsequent resale of the digital music on ReDigi’s online marketplace in-

fringed Capitol’s copyright. The ReDigi court also held that the rights holder

can oppose resale through ReDigi of “lawfully made and purchased” ‘used’ dig-

ital music files.128

The issue concerning the original acquirer’s rights to resale depends on the

question of whether a download from an online store should be considered a

sale (which exhausts the copyright holder’s right of distribution) or a license
(which does not exhaust the copyright holder’s distribution right). Additionally,

the analysis includes the fact that upon a one-time payment, the buyer typically

receives the right to use the downloaded content for an unlimited period.

Therefore, the sale of a music album by making it available for download from

the internet might be understood to result in circumstances that are similar to

those construed in UsedSoft. The CJEU emphasized in UsedSoft that its conclu-

sions came from the Software Directive as lex specialis in relation to the InfoSoc

Directive. However, the judgment left open the question of whether exhaus-

tion might apply also to digital works other than software. When purchasing

music without applying DRM restrictions, a buyer typically acquires music

124 See Antoni Rubí Puig, Copyright Exhaustion Rationales and Used Software: A Law and Economics
Approach to Oracle v. UsedSoft (October 1, 2013). Journal of Intellectual Property, Information
Technology and e-Commerce Law 4(3), 2013, pp. 159–178. Available at SSRN: http://
ssrn.com/abstract=2408659 (accessed 16 March 2014), p. 162.
125 Ibid.
126 Case C-128/11, note 11, para 63.
127 Ibid., para 77.
128 Capitol Records, LLC v. ReDigi, Inc., note 8, p. 4.



The Principle of Exhaustion and the Resale of Digital Music …  229

against a one-time payment that can be used for an unlimited period; thus,

downloading a music album appears – in practice – similar to buying a compact

disc. Major online music stores have largely dropped DRM restrictions on dig-

ital music likely because of consumer demand for private copying.129

However, the InfoSoc Directive applies to digital music and – although there

are similarities in making computer software and music downloads available on-

line – there are also certain significant differences in the Computer Program Di-

rective and the InfoSoc Directive. In UsedSoft, the CJEU interpreted the con-

cept of exhaustion in Article 4(2) of Directive 2009/24/EC and gave the ex-

pression “a copy of a program” contained in that article a meaning that also in-

cludes downloaded intangible copies, which appears to extend beyond the

meaning contemplated in the ‘agreed statements’ concerning interpretation of

Article 6 of WCT, in which the expressions ‘copies’ and ‘original and copies’

are said to refer only to “tangible objects”. The court noted that Article 4(2) of

Directive 2009/24 “makes no distinction according to the tangible or intangible

form of the copy in question” concerning the ‘sale’ of a copy of a program.130

However, Article 4(2) of Directive 2001/29 refers to the first sale of an “ob-

ject”, which implies that under the InfoSoc Directive only tangible copies can be

subject to exhaustion, whereas the Computer Program Directive does not ap-

pear to make a distinction between copies in tangible or intangible from. In ad-

dition, the InfoSoc Directive does not provide for the ability to reproduce ma-

terial when it is lawfully purchased by a subsequent acquirer.

If the CJEU would in fact rule in favor of ‘digital exhaustion’ in non-soft-

ware assets, it might result to rights holders looking into other alternatives than

digital downloads. DRMs have largely been abandoned because of end users’

negative attitudes toward them – and thus permanent copies are effectively con-

trolled by end users. However, streaming does not require copies that are con-

trolled by end users and this might thus push the offerings towards streaming –

effectively renting content – where no permanent copies are delivered but mu-

sic is streamed from the service provider’s server and end users gain access only

to that content, which can be characterized as delivering content as a service in-

stead of selling copies.

129 Intellectual Property Office, Consultation on Copyright (2011), available at http://
www.ipo.gov.uk/consult-2011-copyright.pdf (accessed 26 December 2011), p. 61. See also Pet-
teri Günther, Digital Disruption and Music’s Transition to Cloud: Challenges for Copyright in the Infor-
mation Age, NIR 5/2012, p. 459.
130 Case C-128/11, note 11, para 55. Further, Article 1(2) of Directive 2009/24 states that
‘[p]rotection in accordance with this Directive shall apply to the expression in any form of a com-
puter program’, and Recital 7 in the preamble to that directive specifies that the ‘computer pro-
grams’ that it aims to protect ‘include programs in any form, including those which are incorpo-
rated into hardware’.
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1. Introduction

Harmonising collective rights management has been on the Commission’s

agenda since at least the 1995 Green Paper on “Copyright and Related Rights

in the Information Society” (Green Paper);1 finally, in 2012, the Commission

introduced the Directive Proposal COM(2012) 372 final (Proposal) to create a

digital single market with two complementary objectives according to the

Commission: to “promote greater transparency and improved governance of

collecting societies” in order to “create incentives for more innovative and bet-

ter quality services” and “to encourage and facilitate multi-territorial and multi-

repertoire licensing of authors’ rights in musical works for online uses in the

EU/EEA.”2 On 26 February 2014, after approval by the legal affairs committee

of the European Parliament in November 2013, the Council formally adopted

the new directive 2014/26/EU “on collective management of copyright and related

rights and multi-territorial licensing of rights in musical works for online uses in the inter-

nal market” (Collective Rights Management Directive).3 The EU Member

States must transpose the directive into their national laws by 10 April 2016.

1 Commission of the European Communities, Green Paper, Copyright and Related Rights in the In-
formation Society, Brussels, 19 July 1995, COM(95) 382 Final.
2 European Commission, Copyright: Commission proposes easier music licensing in the Single
Market, IP/12/772 (11 July 2012), available at http://europa.eu/rapid/pressReleasesAction.do?refer-
ence=IP/12/772&format=HTML&aged=0&language=EN&guiLanguage=en (accessed 4 September
2012).
3 Directive 2014/26/EU of the European Parliament And of The Council of 26 February 2014
on Collective Management of Copyright And Related Rights And Multi-territorial Licensing of
Rights in Musical Works for Online Use in the Internal Market (OJ L 84, 20/03/2014, pp. 72–
98).

* The article has been peer reviewed.
** Doctoral student, Hanken School of Economics.
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This legislation relates to the Commission’s action plan published in 2010,

the Digital Agenda for Europe (Digital Agenda), wherein one of the seven goals

is to create a single market for digital services and content in Europe.4 Techno-

logical advances and the resulting rise of an ‘information society’ have pro-

foundly affected how we consume music: the number of users who consume

music online has risen globally.5 The rising share of distribution through digital

channels can also be characterised as ‘digital disruption’6 and has changed the

dynamics of music distribution. Historically, fixation in a tangible medium first

facilitated distribution of recorded music to consumers, and consumers enjoyed

music through consuming recordings using material objects distributed to con-

sumers, such as CDs. The product-based distribution model and logistical chal-

lenges related to physical products also contributed to development of geo-

graphically limited markets and collective rights management for national terri-

tories.7

The rationale underlying collective management is that collective manage-

ment organisations (CMO) offer reduced transaction costs by facilitating licens-

ing on a large scale.8 However, technological development and a shift from

typically distributing physical copies in a national market to online digital distri-

bution without physical borders have produced a situation where EU-wide or

even global markets are technologically feasible options due to online service

provision and online content delivery. Nevertheless, the European collective

rights management mechanism remains tied to national territories in each EU

member state. To address this concern, the Commission introduced the Pro-

posal to create a digital single market in the EU/EEA.

To adapt EU legislation to technological developments and respond to the

needs of changing markets, the Commission introduced the “Directive on the har-

monisation of certain aspects of copyright and related rights in the information society”

4 Communication from the Commission of 19 May 2010 to the European Parliament, the
Council, the European Economic and Social Committee and the Committee of the Regions – A
Digital Agenda for Europe COM(2010) 245 final/2, Brussels, 26 August 2010.
5 See IFPI Digital Music Report 2012, available at http://www.ifpi.org/content/library/DMR2012.pdf
(accessed 8 February 2012).
6 See Clayton M. Christensen and Joseph L. Bower, Disruptive Technologies: Catching The Wave,
(1995) Harvard Business Review, available at: http://hbr.org/1995/01/disruptive-technologies-catch-
ing-the-wave/ar/1 (accessed 9 September 2011), (Discussing how established offerings can be
threatened by new offerings or technologies that initially do not seem to fulfill mainstream cus-
tomer needs).
7 See European Commission, Commission Staff Working Document – Study on a Community In-
itiative on the Cross-Border Collective Management of Copyright, Brussels, 7 July 2005, p. 3. (accessed 5
September 2012), p. 29: (note 33: “Initially, CRMs justified the territorial self-imitations on their
licensing authority with the argument that individual service elements require a physical presence
of a local collective rights manager who knows the territory and can provide each of the service
elements especially those that apply to collection and enforcement, at a more economic cost, than
another non-domestic collective rights manager. But the introduction of electronic distance mon-
itoring that runs concurrent with the emergence of new online content services puts this ration-
ale into question”.
8 See Christian Handke and Ruth Towse, Economics of Copyright Collecting Societies, (2007) 38 IIC
937.
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(InfoSoc Directive)9 in 2001. The directive implemented the WIPO Copyright

Treaty (WCT)10 and WIPO Performances and Phonograms Treaty (WPPT)11

as well as harmonised certain aspects of EU member states’ national copyright

laws, such as exclusive right exceptions. However, the InfoSoc Directive did

not consider collective management of copyright and the ‘online rights’ clearing

process for digitally distributing music. Harmonising collective rights manage-

ment was considered in and has been on the Commission’s agenda since the

Green Paper.12 The Commission’s as well as ECJ’s praxis extends to the 1970s;

however, despite attempts at harmonisation, the European online market re-

mains fragmented and has not become a functioning single market.

In its 2010 action plan, the Digital Agenda, the Commission considered that

the European music market lagged behind the music market in the US due to

the lack of legal offers as well as fragmented markets.13 The above issues have

been suggested to indicate that the present regulatory framework for collective

management and country-based licensing schemes may not suffice in efficiently

setting up pan-European online music services.14 Further, the Commission

pursued a legal framework for multi-territorial, online music licensing, as con-

templated in the Proposal, to create a digital single market and, thus, improve

the EU’s competitiveness in this area.15

The purpose of this article is to analyse the Collective Rights Management

Directive and consider the Commission’s intent to improve musical work li-

censing for online use and support growth in the European online music mar-

ket through facilitating multi-territorial and multi-repertoire licensing of online

music rights. Thus, the Collective Rights Management Directive is also com-

pared to previous EU initiatives intended to facilitate pan-European licensing

for online use, especially considering the changing dynamics of music distribu-

tion due to technological development.

2. Initiatives on Collective Management of Copyright in 

the European Union

2.1 Commission Initiatives: DG MARKT and DG COMP. As noted above,

multi-territorial licensing and ‘online rights’ have been discussed since the

9 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the
harmonisation of certain aspects of copyright and related rights in the information society (OJ L
167, 22/06/2001 p. 10–19).
10 WIPO Copyright Treaty (adopted in Geneva on 20 December 1996).
11 WIPO Performances and Phonograms Treaty (adopted in Geneva on 20 December 1996).
12 Commission of the European Communities, note 1.
13 Digital Agenda, note 4, p. 5; see also EUROPA – Press Releases, Digital Agenda: Commission
outlines action plan to boost Europe’s prosperity and well-being (19 May 2010), available at http://eu-
ropa.eu/rapid/pressReleasesAction.do?reference=IP/10/581 (accessed 16 February 2012).
14 See Ghafele, Roya and Gibert, Benjamin (2011): Counting the Costs of Collective Rights Manage-
ment of Music Copyright in Europe. Unpublished, available at http://mpra.ub.uni-muenchen.de/34646/
(accessed 4 September 2012), p. 5.
European Commission, note 7, p. 3.
15 See Digital Agenda, note 4.
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Green Paper in 1995 to create a digital single market for the EU16 and have

since remained on the Commission’s agenda. In its communication (COM

(2004) 261 final) in 2004 on the management of copyright and related rights in

the internal market, the Commission concluded that better EU single market

functioning requires defining general conditions for CMO functions;17 follow-

ing the communication, in a 2005 study on cross-border collective manage-

ment of copyright, the Commission presented three policy options to improve

cross-border management of copyright:18

1. do nothing;

2. eliminate territorial restrictions and discriminatory provisions in the recipro-

cal representation agreements concluded between CRMs;

3. give right-holders the choice to authorise collecting societies of their choice

to online rights for the entire EU.

Although the Commission’s approach to improving cross-border management

was the subject of later criticism,19 at the time, the Commission concluded that

the third option would be most effective model for cross-border, EU-wide col-

lective rights management based on the following reasons:20

“allowing right-holders to choose a collecting society outside their national territories

for the EU-wide licensing of the use made of his works, creates a competitive environ-

ment for cross-border management of copyright and considerably enhances right-hold-

ers’ earning potential. With respect to cross-border distribution of royalties, the right-

holders freedom to choose any collecting society in the EU, will be a powerful incen-

tive for these societies to provide optimal services to all its rightholders, irrespective of

their location – thereby enhancing cross-border royalty payments.”

This approach was intended to increase competition among collective manage-

ment organisations, which improves efficiency according to economic theory.21

Following the cross-border collective management study, the Commission (DG

MARKT) provided its recommendation (2005/737/EC) in October 2005 on

collective cross-border management of copyright and related rights for legiti-

mate online music services (Recommendation).22 Therein, it noted that, while

16 Commission of the European Communities, note 1.
17 COM(2004) 261 final, Communication from the Commission to the Council, the European
Parliament and the European Economic and Social Committee, The Management of Copyright and
Related Rights in the Internal Market, Brussels, 16 April 2004 p. 4.
18 European Commission, note 7, pp. 33–36.
19 For criticism, see Martti Kivistö, European Collective Management in Turbulence, IPRinfo 1/2008,
available online at http://www.iprinfo.com/page.php?page_id=53&action=articleDetails&a_id=538&id
=37 (accessed 5 September 2012).
20 European Commission, note 7, p. 54.
21 See Ghafele, Roya and Gibert, Benjamin, note 14, p. 11.
22 Commission Recommendation of 18 May 2005 on collective cross-border management of
copyright and related rights for legitimate online music services (2005/737/EC), OJ L 276, 21
October 2005, p. 54.
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granting licenses to exploit ‘online rights’ is often subject to territorial restric-

tions,23 “commercial users need a licensing policy that corresponds to the ubiq-

uity of the online environment and which is multi-territorial.”24 Consistent to

the above study on cross-border collective management of copyright, in the

Recommendation, the Commission suggested the following.25

“5. With respect to the licensing of online rights the relationship between right-holders

and collective rights managers, whether based on contract or statutory membership

rules, should, at least be governed by the following:

(a) right-holders should be able to determine the online rights to be entrusted for col-

lective management;

(b) right-holders should be able to determine the territorial scope of the mandate of the

collective rights managers;

(c) right-holders should, upon reasonable notice of their intention to do so, have the

right to withdraw any of the online rights and transfer the multi territorial manage-

ment of those rights to another collective rights manager, irrespective of the Mem-

ber State of residence or the nationality of either the collective rights manager or the

right-holder;

(d) where a right-holder has transferred the management of an online right to another

collective rights manager, without prejudice to other forms of cooperation among

rights managers, all collective rights managers concerned should ensure that those

online rights are withdrawn from any existing reciprocal representation agreement

concluded amongst them.”

Following the Commission’s 2005 recommendation, the European Parliament

adopted a resolution on 13 March 2007 on collective cross-border management

of copyright and related rights for legitimate online music services that criticised

the Commission’s approach and suggested that a flexible framework directive

would be appropriate for regulating collective management of copyright and

related rights in cross-border online music service provisions.26 Thereafter, on 3

January 2008, the European Commission published its communication “Crea-

tive Content Online in the Single Market”, wherein it again described its digital

single market vision for “creative content”, including online music, games and

films.27 Based on consultation with and criticism from the European Parlia-

ment, in February 2008, the Commission decided to “follow further develop-

23 Ibid., Recital 7.
24 Ibid., Recital 8.
25 Ibid.
26 European Parliament resolution of 13 March 2007 on the Commission Recommendation of
18 October 2005 on collective cross-border management of copyright and related rights for legit-
imate online music services (2005/737/EC) (2006/2008(INI)), OJ C 301 E, 13 December 2007,
p. 64, Section 1.
27 COM(2007) 836 final, Communication from the Commission to the European Parliament,
the Council, the European Economic and Social Committee and the Committee of the Regions
on creative content online in the Single Market (SEC (2007) 1710).
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ments” without additional action.28 In essence, the Commission expected the

markets to develop a solution to facilitate pan-European licensing.

Collective management organisations attempted to construct a licensing

scheme to facilitate multi-territorial, online music licensing; thus, they intro-

duced new types of reciprocal representation agreements. Using the Santiago29

and Barcelona30 Agreements (for performance and mechanical rights, respec-

tively), CMOs could grant commercial users multi-territorial licenses for online

use,31 but its antitrust decision on the International Confederation of Societies

of Authors and Composers (CISAC decision),32 the Commission (DG COMP)

deemed anti-competitive certain aspects of CMOs’ practices under such agree-

ments. For instance, the membership clause prevented authors from moving to

or choosing another collective management organisation. Further, due to the

territorial restrictions, a collective management organisation could not grant li-

censes to commercial users outside the CMO’s territory.33 The Commission as-

sumed that, when collective management organisations do not need to com-

pete, based on the quality of their service and management costs, for instance,

such situations are unlikely to improve efficiency according to economic the-

ory.34 However, the decision “neither prohibits the reciprocal representation

system as such, nor the possibility for collecting societies to introduce a certain

territorial delineation together with certain commercial conditions in their rep-

resentation contracts”.35

As a result, after the CISAC decision,36 European CMOs were required to

negotiate new reciprocal representation agreements on a bilateral basis.37 Most

of the affected CMOs appealed the CISAC decision, but their appeals were ul-

timately dismissed.38 Further, in its resolution on 25 September 2008, the Eu-

ropean Parliament concluded that the CISAC decision prevents CMOs from

28 European Commission, Monitoring of the 2005 Music Online Recommendation, Brussels,
07.02.2008, p. 8.
29 Notification of cooperation agreements (Case COMP/C2/38.126 – BUMA, GEMA, PRS,
SACEM), OJ C 145/2 of 17 May 2001.
30 Notification of cooperation agreements (Case COMP/C-2/38.377 – BIEM Barcelona Agree-
ments), OJ C 132/18 of 4 June 2002.
31 Martti Kivistö, note19.
32 Commission decision of 16.07.2008, Case COMP/C2/38.698 – CISAC.
33 Antitrust: Commission prohibits practices which prevent European collecting societies offering
choice to music authors and users, Reference: IP/08/1165 (16 July 2008), available at http://eu-
ropa.eu/rapid/pressReleasesAction.do?reference=IP/08/1165&format=HTML&aged=0&language=EN
&guiLanguage=en (accessed 4 September 2012). See also CISAC appeal (lodged 3 October 2008),
T-442/08 – CISAC v Commission, available at http://curia.europa.eu/juris/liste.jsf?lan-
guage=en&num=T-442/08 (accessed 4 September 2012).
34 See Ghafele, Roya and Gibert, Benjamin, note 14, pp. 11–12.
35 CISAC decision, note 32, paragraph 95.
36 Ibid.
37 Thomas Riis, Collecting societies, competition, and the Services Directive, Journal of Intellectual
Property Law & Practice (2011) 6 (7): 482–493, available at http://jiplp.oxfordjournals.org/content/6/
7/482.short?rss=1 (accessed 18 October 2012), p. 489.
38 See Case-Law, Search Form, CURIA, http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en (ac-
cessed 27 October 2012).
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facilitating collective management of online rights and that it leaves “the way

open to an oligopoly of a number of large collecting societies linked by exclu-

sive agreements to publishers belonging to the worldwide repertoire”39 Finally,

the result of the Recommendation and the CISAC decision appears to be con-

fusion due to a lack of harmonised rules for CMOs.40 DG INFSO and DG

MARKT argue in the Commission’s paper “Creative Content in a European

Digital Single Market: Challenges for the Future” that:41

“as far as the public performance rights are concerned, collective rights management re-

mains local. This split between international licensing of digital reproductions and na-

tional licensing of public performances (making available) has, it is argued, led to a fur-

ther complication in online licensing practices. Only time will tell how collective li-

censing practices with respect to performance rights will change in the wake of the an-

titrust decision in International Confederation of Societies of Authors and Composers

(CISAC); legislative intervention might become necessary.”

Attempts to facilitate multi-territorial licensing in the EU, including the Re-

commendation and CISAC decision, seem to have produced the opposite ef-

fect; online use licensing has shifted from country-based multi-repertoire licens-

ing to EU-wide monorepertoire licensing, such as in the emergence of rights

management organisations established to provide cross-border online use li-

censes in single repertoires. For instance, CELAS was jointly constructed by

GEMA and PRS for Music to manage ‘online rights’ in their repertoires as

agents and grant EU-wide licenses that cover online and mobile use.42

The Commission consultation was launched in January 2007 to assess Eu-

rope’s online music sector development under the Commission Recommenda-

tion.43 The 2008 results of the monitoring of the Recommendation indicate

that “there is a nascent market for EU-wide licensing of music for online serv-

ices”,44 suggesting that the Recommendation did not produce the desired effect

on the European online music market. Additionally, the Commission CISAC

39 European Parliament resolution of 25 September 2008 on collective cross-border management
of copyright and related rights for legitimate online music services (P6_TA(2008)0462), Brussels,
25 September 2008, OJ C 8E, p. 105.
40 See Guibault, Lucie and Gompel, van Stef, Collective Management in the European Union (Janu-
ary 12, 2012). Collective Management of Copyright and Related Rights, Second Edition,
pp. 135–167, Daniel Gervais, ed., Kluwer Law International, 2010; Amsterdam Law School Re-
search Paper No. 2012-08; Institute for Information Law Research Paper No. 2012-08. Available
at: http://ssrn.com/abstract=1984015 (accessed 22 October 2012).
41 European Commission, Creative Content in a European Digital Single Market: Challenges for
the Future – A Reflection Document of DG INFSO and DG MARKT, 22 October 2009, p. 6.
42 Giuseppe Mazziotti, New Licensing Models for Online Music Services in the European Un-
ion: from Collective to Customized Management, EUI Working Papers, 2011/14, available at
http://cadmus.eui.eu/bitstream/handle/1814/18755/LAW_2011_14.pdf?sequence=1 (accessed 22
October 2012), pp. 11–12.
43 European Commission, Internal Market and Services DG, Call for Comments (Brussels, 17
January 2007), available at http://ec.europa.eu/internal_market/copyright/docs/management/monito-
ring_en.pdf (accessed 4 September 2012).
44 European Commission, note 28, p. 1.
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decision45 from 2008 was recently addressed on 12 April 2013 by the General

Court in Case T-442/08 CISAC v European Commission and related cases.46

To a certain extent, the Court annulled the CISAC decision in which the

Commission held that CISAC member societies in Europe had engaged in a

concerted practice regarding the territorial scope of the mandates contained in

the reciprocal representation agreements and that the practice restricted compe-

tition in the market. Nevertheless, the current regulatory framework seems to

have produced repertoire fragmentation, and certain commercial users have

stated their preference for monoterritorial licenses to global repertoires over the

current system.47 These conditions have also generated problems, as discussed

below.

2.2 Online Rights. In addition to issues concerning collective management of

‘online rights’48, the scope of ‘online rights’ has been discussed because making

music available online is not technologically feasible without also reproducing the

music. In the Recommendation, Commission considered that the ‘reproduc-

tion right’ and ‘making available right’ must both be cleared for online use. A

reproduction right is required for storing copies of musical works in an online

music service central server, and a making available right is necessary for inter-

active music uses, including listen-only services and music downloads.49 Fur-

45 CISAC decision, note 32.
46 Case T-442/08 CISAC v European Commission; related cases: Case T-392/08 AEPI v Com-
mission, Case T-398/08 Stowarzyszenie Autorów ZAiKS v Commission, Case T-401/08
Säveltäjäin Tekijänoikeustoimisto Teosto ry v Commission, Case T-410/08 GEMA v Commis-
sion, Case T-411/08 Artisjus v Commission, Case T-413/08 SOZA v Commission, Case T-414/
08 Autortiesību un komunicēšanās konsultāciju aģentūra/Latvijas Autoru apvienība v Commission,
Case T-415/08 Irish Music Rights Organisation Ltd v Commission, Case T-416/08 Eesti Au-
torite Ühing v Commission, Case T-417/08 Sociedade Portuguesa de Autores v Commission,
Case T-418/08 OSA v Commission, Case T-419/08 LATGA-A v Commission, Case T-420/08
SAZAS v Commission, Case T-421/08 Performing Right Society v Commission, Case T-422/08
SACEM v Commission, Case T-425/08 Koda v Commission, Case T-428/08 STEF v Commis-
sion, Case T-432/08 AKM v Commission, Case T-433/08 SIAE v Commission, Case T-434/08
Tono v Commission, Case T-442/08 CISAC v Commission, Case T-451/08 Stim v Commission.
47 Giuseppe Mazziotti, note 42, p. 30.
48 See Case No COMP/M.4404 – Universal/BMG Music Publishing, OJ L 230, 12 (The Com-
mission notes that ”[o]nline rights […] constitute a specific combination of mechanical and per-
formance rights for online applications, such as music downloading services”).
49 Cf. the Recommendation (2005/737/EC):

(f) ‘online rights’ means any of the following rights:
(i) the exclusive right of reproduction that covers all reproductions provided for under Directive

2001/29/EC in the form of intangible copies, made in the process of online distribution of musi-
cal works;

(ii) the right of communication to the public of a musical work, either in the form of a right to 
authorize or prohibit pursuant to Directive 2001/29/EC or a right to equitable remuneration 
in accordance with Directive 92/100/EEC, which includes webcasting, internet radio and si-

mulcasting or near-on-demand services received either on a personal computer or on a mobile
telephone;

(iii) the exclusive right of making available a musical work pursuant to Directive 2001/29/EC,
which includes on-demand or other interactive services; See also Recital 21 of the proposal: 

“The providers of online services which make use of musical works, such as music services that
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ther, to provide an online music service that offers digital music to end users, a
commercial user must clear50 both the copyright (author’s right in the musical
work) and related rights51 (performer’s and record producer’s performing and
mechanical rights, respectively, in the recording)52.

The rights required for providing music online were harmonised in the In-
foSoc Directive through Articles 2 (reproduction) and 3 (making available), respec-
tively. Currently, reproduction rights and the right of making available to the
public are formally managed by different collective management organisations
which complicates the clearance of ‘online rights’ and increases the transaction
costs related to constructing an online music service. Thus, rights clearance is a
challenge for improving collective management efficiency in Europe.53

However, an ‘online rights’ management issue has emerged that concerns
splitting management of mechanical and public performance rights (both are
necessary to facilitate a certain form of exploitation). In the ‘MyVideo case’54

on 25 June 2009, the District Court of Munich in Germany stated that “[a]
splitting of online rights into the right to make available (Sec. 19a UrhG) and
the mechanical reproduction right (Sec. 16 UrhG) […] is not possible. Because

50 See (for illustrative purposes) PRS for MUSIC, Online Music License (July 2009), available at
http://www.prsformusic.com/SiteCollectionDocuments/Online%20and%20Mobile/OML%20Terms.pdf
(accessed 13 September 2012); the license i.a. grants the licensee the right to (2.1) “reproduce
Repertoire Works on servers (for the purpose of transmitting the same to Users)” and (2.2) “to
communicate to the public (as that term is defined in the [Copyright Designs and Patents Act
1988]) and to authorize the communication to the public of Repertoire Works”; and as stated in
Section 20(2) of the Copyright Designs and Patents Act 1988, http://www.legislation.gov.uk/ukpga/
1988/48/section/20; provides the definition of ‘communication to the public’: “References in this Part to
communication to the public are to communication to the public by electronic transmission, and
in relation to a work include […](b)the making available to the public of the work by electronic
transmission in such a way that members of the public may access it from a place and at a time in-
dividually chosen by them.”
51 Neighboring rights have been harmonised by Directive 92/100/EEC, 1992 O.J. (L 346) 61,
later replaced by Directive 2006/115/EC, art. 7–9, 2006 O.J. (L 376) 28.
52 See Case No COMP/M.4404 – Universal/BMG Music Publishing, note 48 (where the Com-
mission references Directive 2001/29/EC of the European Parliament and of the Council of 22
May 2001 on the harmonisation of certain aspects of copyrights and related rights in the informa-
tion society (Official Journal L 167, 22/06/2001) and notes that ”’reproduction right’ covers me-
chanical synchronization rights, the ’right of communication to the public’ also includes a ’mak-
ing available right,’ which relates to communication to the public, where the public may access
works from an individually selected place and time; this particularly references downloading and
streaming.”).
53 See Ghafele, Roya and Gibert, Benjamin, note 14, p. 8.
54 MyVideo Broadband S.R.L. vs. CELAS GmbH, District Court of Munich (Landgericht
München), No. 7 O 4139/08 (25 June 2009), Zeitschrift für Urheber- und Medienrecht (ZUM)
788 (2009).

__________
allow consumers to download music or to listen to it in streaming mode, as well as other services
providing access to films or games where music is an important element, must first obtain the
right to use such works. Directive 2001/29/EC of the European Parliament and of the Council of
22 May 2001 on the harmonization of certain aspects of copyright and related rights in the infor-
mation society requires a license for each of the rights in the online exploitation of musical works.
These rights are the exclusive right of reproduction and the exclusive right of communication to
the public of musical works, which includes the right of making available”.
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of the technical conditions a making available is not feasible without a repro-
duction.”55 In April 2010, the Munich Court of Appeals upheld the district
court’s decision in the MyVideo case, confirming that the licensing practice
conflicts with German copyright law,56 which only permits splitting rights for
certain types of use for forms of exploitation that are economically and techni-
cally independent.57 The case is pending in the German Federal Court of Jus-
tice.58

The interpretation under German copyright law seems consistent with the
Commission’s 6 July 1972 decision, which concludes that “all economically di-
vidable forms of exploitation of copyright under consideration of the differ-
ences of the national laws could be transferred separately”.59 Thus, a certain un-
certainty remains for ‘online rights’ and how they can be licensed.60 Further, in
Creative Content, DG INFSO and DG MARKT touched on this topic,
wherein difficulties arise from international digital reproductions licensing and
national licensing of making available rights.61 Alternatively, making music
available online requires reproducing the music. For instance, regarding ‘online
rights,’ Mazziotti argued that the “distinction between mechanical and public
performance rights is no longer justified”.62 However, more extensive analyses
on the distinction between mechanical and public performance rights for online
use are outside the scope of this article.

3. The Online Music Market and a Digital Single Market for Online 

Music in the European Union: the Economic Impact of Competition 

between CMOs?

3.1 Online Music Market. According to the IFPI, in 2013, 39 percent of the mu-
sic industry’s global revenues were from digital channels; most of the music in-

55 Martin von Albrecht, Jan Nicolaus Ullrich, Munich District Court Holds Pan-European Cop-
yright Licensing Model of Joint Venture CELAS Invalid (20 July 2009), available at http://m.kl-
gates.com/munich-district-court-holds-pan-european-copyright-licensing-model-of-joint-venture-celas-invalid-
07-20-2009/ (accessed 23 October 2012).
56 See CELAS GmbH v. MyVideo Broadband S.R.L, Munich Court of Appeals (Oberlandes-
gericht) (20 April 2010), Zeitschrift für Urheber- und Medienrecht (ZUM) 709 (2010).
57 See Music & Copyright’s Blog, Big problems for CELAS in Germany (18 September 2009),
available at http://musicandcopyright.wordpress.com/2009/09/18/big-problems-for-celas-in-germany/
(accessed 23 October 2012).
58 See Federal Court of Justice (Bundesgerichtshof), pending case Az. I ZR 116/10.
59 72/268/EWG, ABl. 1972 L 166/22 GEMA II.
60 See also Giuseppe Mazziotti, note 42, pp. 20–21.
61 European Commission, Creative Content in a European Digital Single Market, note 41, p. 6.
62 Giuseppe Mazziotti, note 42, p. 40 (Mazziotti further considers that “[t]he making available
right was the first E.U. right formulated while having online services in mind and such right was
specifically tailored to cover not just streaming services but also permanent downloads); Cf. Re-
cital 23 of Council Directive 2001/29: “This Directive should harmonize further the author’s
right of communication to the public. This right should be understood in a broad sense covering
all communication to the public not present at the place where the communication originates.
This right should cover any such transmission or retransmission of a work to the public by wire or
wireless means, including broadcasting. This right should not cover any other acts”.
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dustry’s total global revenues were from physical sales.63 However, the online
music market has grown annually during recent years; already back in 2011,
digital music sales exceeded the volume of physical sales in North America,
where digital music composed 50.3 percent of total music sales,64 and showing
a similar trend in the UK, during the first three quarters of 2012, digital music
accounted for 55.5 percent of music purchases.65 However, compared to the
above figures, globally digital sales accounted for 32 percent of the total sales in
2011.66

The European music market of collective management is carried out by
some 250 CMOs that manage approximately € 6 billion annually.67 In their re-
cent study, Ghafele and Gibert concluded that the potential economic value of
the European digital music market is approximately € 5 billion, which yields a €
400 million potential royalty market.68 Ghafele and Gibert continue to estimate
that the European collective management organisations have collected, on aver-
age, 19,12 percent of the potential royalties from commercial use of digital mu-
sic compared with 23,26 percent in the US.69 Further, the above comparison of
royalty market estimates suggests that inefficiencies in the current collective
rights management system and clearance process may have produced inefficien-
cies in Europe because American collective management organisations collected
over 4 percentage points more of the potential royalties than collective manage-
ment organisations in Europe.70

The Commission’s 2005 study reviewed the structures for cross-border col-
lective management of copyright pertaining to online music services and recog-
nised that the absence of multi-territorial licensing of musical work online use
rights in the internal market is a likely barrier to growth in legal offerings across
the EU.71 To address these problems, in 2010, the Commission published an
action plan, the Digital Agenda.72 In the Digital Agenda, the Commission
thought that the European music market lagged behind the music market in the
US due to “the lack of legal offers and fragmented markets”.73 Therefore, the

63 IFPI, Digital Music Report 2014, available at http://www.ifpi.org/downloads/Digital-Music-Report-
2014.pdf (accessed 16 January 2014), p. 6.
64 The Nielsen Company & Billboard, Music Industry Report (2012), available at http://narm.com/
PDF/NielsenMusic2011YEUpdate.pdf (accessed 9 January 2012), p. 8.
65 BBC, Digital music sales outstrip CDs and records (31 May 2012), available at http://
www.bbc.co.uk/news/entertainment-arts-18278037 (accessed 27 October 2012).
66 IFPI, Digital Music Report 2012, note 5, p. 6.
67 João Pedro Quintais, European Commission Proposal for a Directive on Collective Rights Manage-
ment, IRIS 2012-9:1/6, available at http://merlin.obs.coe.int/iris/2012/9/article6.en.html (accessed
30 October 2012).
68 Ghafele, Roya and Gibert, Benjamin, note 14, p. 14.
69 Ibid., pp. 17–19.
70 Ibid., pp. 27–28.
71 European Commission, note 7, p. 5.
72 Digital Agenda, note 4.
73 Ibid., p. 5.
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Commission has tasked itself with constructing a European framework for on-
line copyright licensing to stimulate growth in legal offerings across the EU.74

A report that analysed the European music industry concluded that the lack
of cross-border licensing may be a considerable obstacle to introducing pan-Eu-
ropean online music services.75 However, creating a digital single market and,
thus, improving access to such offerings could make legal content a more com-
pelling alternative and may help realise the potential for online music. A 2010
study by Copenhagen Economics, “The Economic Impact of a European Dig-
ital Single Market,” also concluded that establishing a digital single market (not
limited to online music) could grow the GDP by approximately 4 per cent in
the EU by 2020.76 These findings suggest a need to modernise current struc-
tures for cross-border collective management of copyright to provide a legal
framework for pan-European online music services operating in a European
digital single market, and improve the EU’s competitiveness in digital con-
tent.77 Conversely, failing to develop a harmonised EU-wide digital single mar-
ket may entail a cost in the form of lost economic growth.78

Finally, in the Digital Agenda for Europe Annual Progress Report 2011, the
Commission concluded that development of digital markets for digital content,
including introducing cross-border online music licensing in the internal mar-
ket, may act as a “stimulus to growth in the area of online content where Eu-
rope is lagging behind other leading markets”.79 Although this conclusion may
be supported by the above studies from an economic perspective, they do not
provide guidance on how to facilitate cross-border online music licensing in the
internal market.

74 Ibid.
75 Andra Leurdijk, Ottilie Nieuwenhuis, Statistical, Ecosystems and Competitiveness Analysis of the
Media and Content Industries: The Music Industry (JRC Technical Reports, 2012), available at http:/
/ftp.jrc.es/EURdoc/JRC69816.pdf (accessed 4 September 2012), p. 75.
76 See Copenhagen Economics, The Economic Impact of a European Digital Single Market (2010),
The European Policy Centre, available at http://www.epc.eu/dsm/2/Study_by_Copenhagen.pdf (ac-
cessed 16 January 2012), p. 41.
77 Communication on Creative Content Online in the Single Market, COM (2007) 836 final:
“A significant move occurred within the framework of the i2010 strategy, presented by the Euro-
pean Commission in June 2005 as the new initiative for EU policy for the Information Society
and media for the years up to 2010. Several initiatives relevant to intellectual property in general,
and copyright in particular, have been taken in this context. With a view to supporting and en-
couraging the development of creative content online services in Europe, the Commission
launched a public consultation on ‘Content Online in the Single Market’ in July 2006, comple-
mented by an independent study on ‘Interactive Content and Convergence’. This process resulted
in the Communication from the Commission on Creative Content Online in the Single Market
of 3 January 2008.”
78 See Copenhagen Economics, note 76 (The study concludes that there is a “cost of not having
a European Digital Single Market [here Digital Single Market refers to i.a. a ‘harmonized and in-
tegrated European market without barriers between EU member states hindering the use of dig-
ital and online technologies and services’, p. 10]” as establishing a Digital Single Market could re-
sult to a growth of approximately 4 % in the EU GDP by 2020 (p. 35).
79 Digital Agenda for Europe, Annual Progress Report 2011 (22 December 2011), available at
ec.europa.eu/information_society/digital-agenda/documents/dae_annual_report_2011.pdf (accessed 4
September 2012), p. 2.
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The above comparison between the American and European CMOs’ ability
to collect royalties shows differences that suggest inefficiencies in digital music
monetisation for Europe. However, licensing practices in the US differ from
European collective rights management mechanisms. Additionally, comparing
Europe and the US, in the US, competition between CMOs exist, which has
also produced a situation where CMOs license different repertoires. Thus, the
actual level of competition is questionable because licenses available from differ-
ent CMOs complement rather than substitute each other and to offer a com-
prehensive music catalogue to end users, commercial users must likely obtain li-
censes from several CMOs.80 Despite the competition, the result is a seemingly
fragmented repertoire, and commercial users must negotiate separate licenses
with several CMOs to clear rights and offer a comprehensive music catalogue to
end users, which may entail high transaction costs for licenses.

3.2 Collective Management of Copyright and Competition between CMOs. While the
Commission has advocated competition to improve collective management ef-
ficiency in Europe, the definition of ‘competition’ among collective manage-
ment organisations remains unclear. For instance, the European Parliament res-
olution in 2007 on collective cross-border management of copyright and re-
lated rights for legitimate online music services called for “greater, but control-
led, competition in the collective management of copyright and related rights in
the online music sector”.81 It also noted that competition should be “fair and
transparent” and “that competition concerns only the quality and cost of provi-
sion of the service in question without affecting the value of the rights”.82 With
respect to the Commission’s actions, Riis believes that the underlying objective
of the CISAC decision (by DG COMP) seems to be stimulating competition
among collective management organisations, whereas the 2005 Recommenda-
tion (by DG MARKT) was primarily aimed at facilitating multi-territorial li-
censing and improving access to content; competition was thought to support
this end.83

Competition among CMOs can occur at two separate levels: CMOs can
compete for rights holders (their members) and commercial users (their custom-
ers acquiring licenses).84 These markets should also be considered separate but
interrelated, wherein CMOs offer management services to their members and
grant licenses to commercial users.85 To offer an attractive repertoire to users, a
CMO must offer a license that covers a broad repertoire to commercial users,
which generally means that, the more rights holders are covered under the li-

80 Thomas Riis, note 37, pp. 485–486.
81 European Parliament, note 26.
82 Ibid.
83 Thomas Riis, note 37, p. 486.
84 Ibid., p. 485.
85 Josef Drexl, Collecting Societies and Competition Law, (Max Planck Institute, 2007) available at
http://www.ip.mpg.de/shared/data/pdf/drexl_-_crmos_and_competition.pdf (18 October 2012), pp. 4–
5.
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cense, the more valuable it is to users.86 Therefore, holding a monopoly posi-
tion in the licensing market may provide a capacity to yield higher royalties to
rights holders;87 however, the purpose of a copyright system is not to enable
rights holders to charge monopoly rents.88 Nevertheless, it may also produce
internal inefficiencies and, thus, higher administration costs as well as lower
quality service to members.89 In the 2005 Recommendation, the Commission
argued that competition among CMOs facilitates lower administration costs and
better quality service to members.90

The CISAC decision was intended to foster competition, but it may have
produced a situation with few powerful collective management organisations
and fragmented repertoires.91 The European Parliament also though that it
worsened the complicated situation, leading to fewer but stronger collective
management organisations and fragmented music repertoires.92 Compared with
the 2005 recommendation, the IFPI ‘simulcasting agreement’ seems to offer ad-
ditional benefits.93 While the Recommendation is limited to promoting cross-
border licensing, the IFPI simulcasting agreement also facilitates multi-reper-
toire licenses.94

4. Collective Rights Management Directive

4.1 General on the Collective Rights Management Directive. In its Communication
on 24 May 2011, “A Single Market for Intellectual Property Rights,” the
Commission announced its plan to propose a legal framework for collective
management of copyright and related rights in the EU.95 Further, on 11 July
2012, the Commission published its proposal for EU-wide collective rights

86 Ruth Towse, Christian Handke, Regulating Copyright Collecting Societies: Current Policy in Europe
(paper presented at Society for Economic Research on Copyright Issues (SERCI) Annual Con-
gress 2007 at Humboldt-Universität zu Berlin/Centre for British Studies, 12–13 July 2007), avail-
able at http://www.serci.org/2007/towsehandke.pdf (accessed 25 October 2012).
87 Josef Drexl, note 85, pp. 4–5.
88 William M. Landes and Richard A. Posner, An Economic Analysis of Copyright Law (1989), 18 J.
Leg. Stud. 325, 325–33, 344–53, available at http://cyber.law.harvard.edu/IPCoop/89land1.html (ac-
cessed 30 November 2011).
89 Thomas Riis, note 37, p. 487.
90 Josef Drexl, note 85, pp. 4–5.
91 See Giuseppe Mazziotti, Thomas Hoeren, Christine Altemark, Violaine Dehin, Maria-José
Iglesias, Evangelia Psychogiopoulou, Katharine Sarikakis, and Eleftherios Zacharias. Collecting So-
cieties and Cultural Diversity in the Music Sector (2009), available at http://www.europarl.europa.eu/com-
mittees/en/studiesdownload.html?languageDocument=EN&file=28328 (accessed 12 September 2012);
see also See Ghafele, Roya and Gibert, Benjamin, note 14, p. 12.
92 Thomas Riis, note 37, p. 483.
93 Commission Decision of 8 October 2002 relating to a proceeding under Article 81 of the EC
Treaty and Article 53 of the EEA Agreement (Case No COMP/C2/38.014: IFPI “Simulcast-
ing”), OJ L 107/58.
94 Josef Drexl, note 85, p. 12.
95 European Commission, Communication from the Commission to the European Parliament,
the Council, the European Economic and Social Committee and the Committee of the Regions,
A Single Market for Intellectual Property Rights Boosting creativity and innovation to provide
economic growth, high quality jobs and first class products and services in Europe, Brussels,
24.5.2011 (COM(2011) 287 final).
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management, the “Proposal for a Directive on collective management of copyright

and related rights and multi-territorial licensing of rights in musical works for online uses

in the internal market” (COM(2012) 372 final).96 The Proposal was based on Ar-
ticles 50(2)(g), 53 and 62 of the Treaty on European Union97 to facilitate free
provision of services.98 The Proposal was presented in the context of the Digital
Agenda99 as well as the Europe 2020 Strategy,100 and was also part of the 2011
Commission strategy on intellectual property,101 the “Blueprint for intellectual

property rights,”102 wherein the Commission announced its intention to facilitate
multi-territorial licensing in the EU to produce a single market for intellectual
property.

As noted above, the Council formally adopted the Collective Rights Man-
agement Directive on 26 February 2014. The Proposal included two main ob-
jectives: first, to “improve the standards of governance and transparency of col-
lecting societies” and, second, to “facilitate the multi-territorial licensing by
collecting societies of authors’ rights in musical works for the provision of on-
line services”.103 The two objectives have been adopted in the Collective
Rights Management Directive, as stated in Article 1:

“This Directive lays down requirements necessary to ensure the proper functioning of
the management of copyright and related rights by collective management organisa-
tions. It also lays down requirements for multi-territorial licensing by collective man-
agement organisations of authors’ rights in musical works for online use.”

With respect to the first aim, the Collective Rights Management Directive is
intended to ensure a higher standard of accountability and provide more control
over CMOs to rights holders; in Title II, the Commission included provisions
governing CMO activities and transparency rules. Chapter 1 provides rules

96 COM(2012) 372 final, Proposal for a Directive of the European Parliament and of the Council
on Collective Management of Copyright and Related Rights and Multi-territorial Licensing of
Rights in Musical Works for Online Uses in the Internal Market.
97 The Treaty on European Union, 30 March 2010, OJ C 83/13.
98 However, the applicability of the Services Directive to CMOs may not be entirely clear; see
Sylvie Nérisson, CJEU in OSA: a victory for right holders against free use and of CMOs against the Eu-
ropean Commission? Kluwer Copyright Blog (7 September 2014), available at http://kluwercopyright-
blog.com/2014/09/07/cjeu-in-osa-a-victory-for-right-holders-against-free-use-and-of-cmos-against-the-eu-
ropean-commission/ (accessed 12 September 2014). Also, in OSA, the CJEU limited its considera-
tions to “as European Union law stands at present”; see paragraphs 76–77 in Case C-351/12, OSA
– Ochranný svaz autorský pro práva k dílùm hudebním o.s. See Frank Gotzen, Multiterritorial Li-
cences between Judge and Legislator. From the “CISAC” Cases to Directive 2014/26, RIDA No 241/
2014 pp. 96–161, at p. 140.
99 Digital Agenda, note 4.
100 Communication from the Commission, EUROPE 2020 – A strategy for smart, sustainable
and inclusive growth, Brussels, 3 March 2010 (COM(2010)2020).
101 European Commission, note 2.
102 See Blueprint for intellectual property rights, available at http://ec.europa.eu/news/business/
110524_en.htm (accessed 14 September 2012); and the related document: European Commission,
note 95.
103 COM(2012) 372 final, note 96, p. 3.
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concerning CMO membership and organisation; Chapter 2 includes provisions
concerning financial management; Chapters 3 and 4 contain rules that apply to
the relationship between CMOs as well as between CMOs and users; and
Chapter 5 includes provisions concerning transparency and reporting.

The impact assessment that accompanied the Proposal aimed to clarify its
problems, objectives, and options for addressing the problems.104 According to
the Commission, the now adopted Option A4 (Beyond codification: a govern-
ance & transparency framework for collecting societies) means the “codification
of existing principles [that] would be complemented by a set of targeted but
principle-based rules”.105 Further, Option B2 (The European Licensing Pass-
port) “aims to encourage the aggregation of repertoire for online uses of musical
works at EU level and the licensing of rights through effective and responsive”
framework for multi-territorial licensing.106

Commissioner Barnier summarised the main elements of the new Collective
Rights Management Directive, as follows:107

“1) Clear description of rightholders’ rights; including their free choice of a collective
management organization and of the scope of authorization (rights, categories of
rights and types of works of their choice; territories of their choice);

2) Minimum requirements relating to a collective management organization’s govern-
ance structure, e.g. the obligation on the collective management organization to
have a supervisory function to supervise management, provisions relating to voting
rights of rightholders and their rights to give a proxy to a representative to exercise
their right to vote at the general assembly;

3) Time limits regarding the payments made to rightholders by a collective manage-
ment organisztion, as well as rules regarding the use of the amounts which cannot
be distributed;

4) Rules regarding the relation with users and criteria for setting up tariffs;
Transparency requirements towards rightholders, other collective management or-
ganizations, users and the public;

5) Establishment of criteria a collective management organization has to fulfil to grant
multi-territorial licences for authors’ rights in musical works for online use;

6) Rules on representation agreements between collective management organizations
for the purposes of multi-territorial licensing, in particular criteria for when a collec-
tive management organization has an obligation to represent another organization;

104 Commission Staff Working Document, Impact Assessment Accompanying the document
Proposal for a Directive of the European Parliament and of the Council on collective manage-
ment of copyright and related rights and multi-territorial licensing of rights in musical works for
online uses in the internal market (SWD(2012) 204 final), available at http://ec.europa.eu/
internal_market/copyright/docs/management/impact_assesment-com-2012-3722_en.pdf (accessed 12
September 2012).
105 Commission Staff Working Document, note 104, p. 35.
106 Ibid., pp. 42–43.
107 European Commission, Commissioner Michel Barnier welcomes the trilogue agreement on collective
rights management – MEMO/13/955 05/11/2013, available at http://europa.eu/rapid/press-
release_MEMO-13-955_en.htm (accessed 21 April 2014).
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7) Provisions on dispute resolution, such as an alternative dispute resolution procedure
for certain disputes relating to multi-territorial licensing.”

Considering the scope of this article, the provisions concerning multi-territorial
licensing are the primary subject of this review. Therefore, below, more atten-
tion is given to the Commission’s approach to those.

4.2 Multi-Territorial Licensing. Title III of the Collective Rights Management
Directive concerns creating a framework for EU-wide multi-territorial licens-
ing by CMOs of authors’ rights in musical works for online use; according to
the Commission’s Proposal, it “is an absolute novelty from a regulatory per-
spective”.108 The Commission further clarified multi-territorial licensing in
Recital 21 of the proposal, which corresponds to the phrasing used in the Col-
lective Rights Management Directive Recital 37; it is intended to cover online
service providers:109

“which make use of musical works, such as music services that allow consumers to
download music or to listen to it in streaming mode, as well as other services providing
access to films or games where music is an important element, must first obtain the right
to use such works. Directive 2001/29/EC requires that a license be obtained for each of
the rights in the online exploitation of musical works”.

Using musical works (that extend beyond mere music download and streaming
services) requires clearing the rights in the InfoSoc Directive Article 2 and Arti-
cle 3 (although the proposal and directive do not clarify the questions relating to
making available and reproduction that have been raised, e.g., the MyVideo
case), as stated in Article 3:110

“(n) ‘online rights in musical works’ means any of the rights of an author in a musical
work provided for under Articles 2 and 3 of Directive 2001/29/EC which are required
for the provision of an online service.”

Further, EU-wide multi-territorial licensing is defined as follows: “(m) ‘multi-
territorial licence’ means a licence which covers the territory of more than one
Member State.”111

Recital 21 of the Proposal further discussed the situation, as then viewed by
the Commission, and difficulties with constructing cross-border online music
services; a commercial user wishing to provide an online music service must
separately aggregate the rights for use from different rights holders whose work
may be administered by different collective management organisations, from

108 COM(2012) 372 final, note 96, p. 45.
109 European Commission, note 95, p. 16.
110 Collective Rights Management Directive, Article 3; cf. COM(2012) 372 final, note 96, p. 23.
111 Loc. cit.
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different rights holders and from CMOs.112 Now the Commission’s intention
to stimulate competition among collective management organisations is stated
in Article 5(2):

“[r]ightholders shall have the right to authorise a collective management organisation of
their choice to manage the rights, categories of rights or types of works and other sub-
ject-matter of their choice, for the territories of their choice, irrespective of the Mem-
ber State of nationality, residence or establishment of either the collective management
organisation or the rightholder. Unless the collective management organisation has ob-
jectively justified reasons to refuse management, it shall be obliged to manage such
rights, categories of rights or types of works and other subject-matter, provided that
their management falls within the scope of its activity.”

This text seems aimed at improving CMO operating efficiency.113 Further,
comparing the Proposal with prior initiatives, the 2005 Recommendation (by
DG MARKT) was primarily aimed at facilitating multi-territorial licensing and
improving access to content, which was thought to be supported by competi-
tion. Further, the Proposal seemed to suggest that stimulating competition be-
tween CMOs supports this end because improving governance and transpar-
ency for collective management organisations as well as facilitating multi-terri-
torial (pan-European) licensing essentially correspond to the aims of the Re-
commendation.

The procedures for granting multi-territorial licenses in online rights of mu-
sical works are provided in Title III of the Collective Rights Management Di-
rective. Under Article 24 (Capacity to process multi-territorial licences),114 collective
management organisations must fulfill certain conditions concerning their ca-
pacity to process multi-territorial licenses: under Article 22, CMOs granting
multi-territorial licenses for online rights in musical works, including “sufficient
capacity to process electronically, in an efficient and transparent manner, data
needed for the administration of such licences, including for the purposes of
identifying the repertoire and monitoring its use115, invoicing users, collecting
rights revenue and distributing amounts due to rightholders.”116 Thus, the 19
October 2009 Roundtable called for setting up of a Working Group to develop
a common framework for rights ownership information.117 The Collective

112 COM(2012) 372 final, note 96, p. 16.
113 See Ghafele, Roya and Gibert, Benjamin, note 14, p. 11.
114 Cf. Article 22 of the Proposal.
115 For cross-border licensing, as contemplated in the Recital 23, the availability of rights owner-
ship information to facilitate licensing is of importance, as noted in Recitals 25 and 26, as well as
in European Commission, note 95, p. 12.
116 COM(2012) 372 final, note 96, p. 34.
117 Joint statement of 19th October 2009 from EMI Music Publishing, PRS for Music, SACEM,
STIM, Universal Music Publishing – Working Group on a Common Framework for Rights
Ownership Information, available at http://ec.europa.eu/competition/sectors/media/joint_state-
ment_2.pdf (accessed 4 September 2012); see also Ghafele, Roya and Gibert, Benjamin, note 14,
p. 9 (on technology and transaction costs).
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Rights Management Directive’s objective, which also corresponds to that of the
Proposal’s, seems to be a market-led solution for developing a framework for
rights ownership information.

The concept of multi-territorial licensing is also closely connected with com-
petition law concerns and repertoire fragmentation. Although it removed the
territorial restrictions based on the Santiago and Barcelona Agreements, the
CISAC decision may have produced a situation with few powerful collective
management organisations and fragmented repertoires.118 Under Article 27
(Outsourcing), CMOs may outsource their functions in granting multi-territorial
licenses for instance if a collective management organisation has no capacity to
process its own multi-territorial licenses. Article 30 (Obligation to represent another

collective management organisation for multi-territorial licensing) concerns relationships
between CMOs. And, where a collective management organisation does “not
grant or offer to grant multi-territorial licences for the online rights in musical
works in its own repertoire requests another collective management organisa-
tion to enter into a [non-exclusive, under Article 29119] representation agree-
ment to represent those rights”, in the event that the requested CMO already
offers multi-territorial licenses on behalf of one or more other collective man-
agement organisations, it may not refuse any other collecting society’s request
to grant multi-territorial licenses to its repertoire under Article 30(1).120 This
provision is likely intended to protect smaller collective management organisa-
tions’ possibility to have their respective repertoires represented through other
CMOs where they do not fulfill the conditions concerning their capacity to
process multi-territorial licenses and prevent repertoire fragmentation.

Article 31 (Access to multi-territorial licensing)121 appears to be intended to in-
centivise a collective management organisation to grant multi-territorial li-
censes. If a CMO that represents a rights holder does not grant multi-territorial
licenses after a period of one year upon transposition of the directive or has not
outsourced its multi-territorial license grant functions, the article proposes that a
rights holder may then grant multi-territorial licenses either itself or through
another CMO that complies with the relevant provisions.

Curiously, in addition to multi-territorial licensing, in Recital 32, the Col-
lective Rights Management Directive also calls for potentially granting licenses
in “totally new forms of exploitation and business models”.122 Further, in the
Digital Agenda, the EU Commission encouraged development of “innovative

business models” that offer various means for accessing content to improve legiti-
mate content availability online,123 which suggests that current policies are

118 See Giuseppe Mazziotti, Thomas Hoeren, Christine Altemark, Violaine Dehin, Maria-José
Iglesias, Evangelia Psychogiopoulou, Katharine Sarikakis, and Eleftherios Zacharias, note 91; see
also Ghafele, Roya and Gibert, Benjamin, note 14, p. 12.
119 Cf. Article 28 and 29 of the Proposal.
120 Cf. Article 29(2) of the Proposal.
121 Cf. Article 30 of the Proposal.
122 Recital 32; cf. Recital 34 of the Proposal COM(2012) 372 final, note 96, p. 20.
123 COM(2010) 245 final/2, p. 8.
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aimed at supporting online music growth. The Collective Rights Management
Directive, as contemplated in Recital 19, supports individual management for
certain rights: “[t]his Directive should not prejudice the possibility for right-
holders to manage their rights individually, including for non-commercial
uses.” Thus, collective management organisations must be amenable to alterna-
tive licenses, such as Creative Commons.

4.3 Achieving the Policy Objectives. In a 2005 study on cross-border collective
management of copyright, the Commission thought that new delivery methods
for content, such as web-based solutions, may increase provision of cross-bor-
der services.124 However, adapting EU’s structures for cross-border collective
management to improve legitimate online music service provision requires ac-
tion.125

The Recommendation was a non-binding ‘soft law’ instrument that did not
yield the desired outcome. In the Proposal the Commission assumed that the
proposed action does not exceed the provisions necessary to achieve the desired
policy objectives.126 Further, as discussed above, the Commission’s 2005 study
on cross-border collective management of copyright127 stated that the market
has not created structures for cross-border collective management service provi-
sion due to the structures from the Santiago and Barcelona Agreements, the
agreements’ territorial restrictions, and the differences in record producers’ and
authors’ collective management organizations’ methods for granting cross-bor-
der licenses. Therefore, the Commission concluded that introducing EU-wide
collective management and multi-territorial licensing entails legislative ac-
tion.128

In the Proposal, the Commission suggested that implementing the non-bind-
ing Recommendation has not established EU-wide cross-border licensing.129

Concerning the subsidiarity principle (Article 5(3) of the Treaty on European
Union130), the Commission viewed that the EU can create a framework for
multi-territorial licensing; and, that it is consistent with the European Parlia-

124 European Commission, note 7, p. 14.
125 Ibid., p. 5. See also KEA European Affairs, The Collective management of rights in Europe – The
Quest for Efficiency, study prepared for the European Parliament (July 2006), available at http://
www.europarl.europa.eu/meetdocs/2004_2009/documents/dv/study-collective-management-rights-/study-
collective-management-rights-en.pdf (accessed 4 September 2012), p. 6 (KEA recognized several chal-
lenges to a regulatory approach at EU level, including “the difficulty of providing pan European
licenses in the absence of a minimum of collaboration between the local collecting societies ena-
bling the reciprocal representation of repertoire and a one stop shop”).
126 COM(2012) 372 final, note 96, pp. 7–8.
127 European Commission, note 7.
128 Ibid., pp. 23–24.
129 COM(2012) 372 final, note 96, p. 4.
130 The Treaty on European Union, 30.3.2010, Official Journal of the European Union C 83/
13, available at http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:083:0013:0046
:EN:PDF (accessed 23 October 2012).
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ment’s resolution in 2007.131 Thus, it concluded that a directive is the appro-
priate instrument to harmonise collective management for online uses. How-
ever, the Polish parliament passed a resolution132 on 12 October 2012, which
stated that the Proposal failed to comply with the subsidiarity principle. While
the resolution expresses certain general concerns, regarding multi-territorial li-
censing, it only states that the Commission has not demonstrated the effective-
ness of the proposed framework.133

Regarding a regulatory framework for collective management, for instance,
Drexl has suggested a “creative competition” model in discussing how to de-
velop a regulatory framework (with the complementary components intellec-
tual property and competition law) for collective management of copyright that
stimulates creativity.134 He concludes that the EU competition law, as well as
the Commission’s stance and ECJ’s praxis, already seem to accommodate such
thinking.135 To a significant extent, the provisions in the Proposal that concern
governance and transparency seemed aimed at codifying the principles in the
ECJ case law and Commission antitrust decisions.136 This view, as well as the
General Court’s judgments in Case T-442/08 and related cases where the court
found no concerted practice on national territorial limitations contained in the
reciprocal representation agreements, raises the question whether a directive in-
deed was necessary.

Different stakeholders have shown support to cross-border licensing im-
provement. On 19 October 2009, the Roundtable on the Online Distribution
of Music produced a Joint statement in which the participants called for “devel-
opment of efficient licensing platforms including several collective rights man-
agers offering multi-territorial licenses for their repertoires” and “development
of a common framework for rights ownership information137 to manage pan-
European cooperation.”138 As an additional example, in 2009, Google (You-

131 European Parliament, note 26, Section 1.
132 Druk nr 791, available at http://sejm.gov.pl/Sejm7.nsf/druk.xsp?documentId=9BD0B2069799B-
373C1257A930052C3F1 (accessed 23 October 2012).
133 Kluwer Copyright Blog, Polish Parliament: proposed directive on collective rights management does
not comply with principle of subsidiarity (16 October 2012), available at http://kluwercopyrightblog.com/
2012/10/16/the-polish-parliament-thinks-the-proposed-directive-on-collective-rights-management-does-not
-comply-with-the-principle-of-subsidiarity/ (accessed 23 October 2012).
134 Josef Drexl, note 85, pp. 18–19.
135 Ibid., p. 23.
136 See e.g. Cases C-395/87, Ministere public v Jean-Louis Tournier; and Joined Cases 110/88
and 242/88, Francois Lucazeau and others v SACEM and others; and CISAC decision, note 32.
137 Cf. European Commission, note 95, p. 12: “accurate information on music authors’ rights owner-
ship information in one authoritative database is key to facilitating efficient cross border licensing and distribu-
tion of royalties to the relevant right holders in a consistent manner across Europe and will also facilitate licens-
ing of European repertoire abroad and corresponding distribution of royalties back to their European authors.
This information should be publicly available and provide transparent information to users, thus facilitating li-
censing”.
138 Joint statement from the Online Commerce Roundtable participants on General principles
for the online distribution of music, available at http://ec.europa.eu/competition/sectors/media/
joint_statement_1.pdf (accessed 4 September 2012).
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Tube) and Apple (iTunes) expressed their concerns on the negative effect of
repertoire fragmentation.139

The Commission’s public consultation 2009–2010 “Creative Content in a
European Digital Single Market: Challenges for the Future”140 closed 5 January
2010. The Consultation was followed by a public hearing on the governance of
collective rights management in the EU on 24 April 2010 “to explore how the
relationships between copyright owners, collective management organisations
and commercial users of copyright have evolved”.141 The consultation con-
firmed that CMO governance as well as transparency must be improved and
that a framework must be constructed to facilitate online licensing for musical
works.142 The Recommendation and CISAC decision seem to have produced
confusion due to a lack of harmonised rules for CMOs.143 The Commission
Recommendation did not specify a certain policy option to improve cross-bor-
der management of copyright; it only stated certain basic rules for cross-border
licensing and management issues. Essentially, the Commission expected the
market to solve these issues and correct the perceived inefficiencies in multi-
territorial licensing.144 This suggests that legislative action was necessary to
remedy the current legal uncertainty from prior EU level initiatives. Having as-
sessed Europe’s online music sector, the Commission viewed that implement-
ing the non-binding Recommendation failed to facilitate EU-wide cross-bor-
der licensing.145 Therefore, it opined that a “[d]irective best ensures coherent
and effective governance and transparency standards across the EU, while al-
lowing individual Member States to adapt their existing legal regime. A Direc-
tive also allows for different degrees of harmonisation”.146

However, for instance, Nérisson et al have criticised the Proposal; they note

that Title III of the draft directive does not apply to related rights (of perform-

139 See Apple/Itunes Response to the Commission’s Consultation Regarding Opportunities in
Online Goods and Services, available at http://ec.europa.eu/competition/sectors/media/apple_itunes
_contribution.pdf (accessed 31 October 2012); Google/YouTube Reply to the Commission’s Con-
sultation Regarding the Online Distribution of Music (15 July 2009), available at http://ec.eu-
ropa.eu/competition/consultations/2009_online_commerce/google_youtube.pdf (accessed 31 October
2012).
140 European Commission, Creative Content in a European Digital Single Market, note 41; for
responses, see Public Consultation 2009–2010, Creative Content in a European Digital Single
Market: Challenges for the Future, http://ec.europa.eu/avpolicy/other_actions/content_online/consulta-
tion_2009/index_en.htm (accessed 4 September 2012).
141 Public Hearings, The Governance of Collective Rights Management in the EU, Brussels
(23.04.2010), available at http://ec.europa.eu/internal_market/copyright/management/index_en.htm#
hearing (accessed 4 September 2012).
142 Commission Staff Working Document, note 104, p. 9.
143 Guibault, Lucie and Gompel, Stef Van, note 40.
144 Martti Kivistö, note 19. See also Giuseppe Mazziotti, Thomas Hoeren, Christine Altemark,
Violaine Dehin, Maria-José Iglesias, Evangelia Psychogiopoulou, Katharine Sarikakis, and Elefth-
erios Zacharias, note 91.
145 COM(2012) 372 final, note 96, p. 4.
146 Commission Staff Working Document, note 104, p. 7.
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ing artists and phonogram producers).147 Further, as noted, the directive is lim-
ited to managing authors’ rights and does not concern music publishers that ad-
minister their rights. Therefore, withdrawal of rights to certain repertoires by
several publishers may lead to fragmentation based on the repertoire instead of
national territories.148

Intellectual property rights have been significantly harmonised in the EU, but
the approach addresses narrowly defined issues, such as the Satellite and Cable
Directive 93/83/EEC.149 Various solutions have been proposed to simplify the
situation, including further harmonisation of substantive copyright laws, result-
ing in a “European Copyright Law”,150 and modeling151 licensing for online
music services after the system created for satellite broadcasting under the 1993
Satellite and Cable Directive, wherein a service provider must only clear rights
in that EU member state with the satellite uplink and not in all other EU mem-
ber states within the satellite’s footprint.152 The legislative approach used in the
EU, which focuses on narrowly defined issues, may not be an efficient method
for using harmonisation to reduce trade barriers and establish a digital single
market.

The approach used by the Commission seems to support development of a
licensing system for online music rights, wherein cross-border licenses will be
granted by collective management organisations with the capacity to process multi-

territorial licenses under Collective Rights Management Directive Article 24.153

This approach will also permit CMOs to rely on reciprocal representation
agreements to authorise multi-repertoire license grants;154 this resembles the
system created by the IFPI ‘simulcasting agreement,’155 which offers additional

147 See, Josef Drexl and Sylvie Nérisson, and Felix Trumpke, and Reto Hilty, Comments of the
Max Planck Institute for Intellectual Property and Competition Law on the Proposal for a Directive of the
European Parliament and of the Council on Collective Management of Copyright and Related Rights and
Multi-Territorial Licensing of Rights in Musical Works for Online Uses in the Internal Market COM
(2012)372 (January 16, 2013). Max Planck Institute for Intellectual Property & Competition Law
Research Paper No. 13-04. Available at SSRN: http://ssrn.com/abstract=2208971 (accessed 15
February 2013), p. 19, 26. See also Frank Gotzen, note 98, p. 130.
148 See Frank Gotzen, note 98, p. 122. See also Music & Copyright’s Blog, Is repertoire fragmenta-
tion the new enemy of digital-music services in Europe? (20 February 2013), available at https://musicand-
copyright.wordpress.com/2013/02/20/is-repertoire-fragmentation-the-new-enemy-of-digital-music-services-
in-europe/#more-987 (accessed 29 September 2014).
149 Council Directive 93/83/EEC of 27 September 1993 on the coordination of certain rules
concerning copyright and rights related to copyright applicable to satellite broadcasting and cable
retransmission, OJ L 248, 6.10.1993, p. 15.
150 European Commission, Creative Content in a European Digital Single Market, note 41,
p. 18.
151 See Giuseppe Mazziotti, note 42, p. 37.
152 European Commission, Creative Content in a European Digital Single Market, note 41,
p. 12.
153 See Giuseppe Mazziotti, Copyright in the EU Digital Single Market (June 27, 2013). CEPS Task
Force Reports (2013). Available at SSRN: http://ssrn.com/abstract=2307855 (accessed 9 Septem-
ber 2014), p 50.
154 Ibid.
155 IFPI ‘simulcasting agreement’, note 93.
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benefits compared with the 2005 recommendation.156 While the Recommen-
dation was limited to promoting cross-border licensing, the IFPI simulcasting
agreement also facilitates multi-repertoire licenses;157 this seems to lead to ag-
gregate repertoires to regional hubs with the capacity to grant multi-repertoire
licenses, such as the NCB, Nordisk Copyright Bureau, which grants digital on-
line licenses for online music services that operate in the Nordic and Baltic re-
gion.158

Nevertheless, the attempts to facilitate cross-border licensing, including the
2005 Recommendation, have been unsatisfactory for creating a digital single
market. Providing a EU-wide online music service currently entails high trans-
action costs when the “online rights” are managed by individual rights holders,
and commercial users must separately obtain licenses for each national territory;
thus, the current licensing schemes must also be reassessed. The multi-territorial
licensing system builds on model proposed in the Commission’s 2005 Recom-
mendation and aims to foster competition between CMOs as opposed to the
reciprocal representation system adopted by the CMOs. However, as the Gen-
eral Court found no concerted practice on national territorial limitations (in its
judgments in Case T-442/08 and related cases) contained in the reciprocal rep-
resentation agreements, the effects of those rulings on the implementation of
the Collective Rights Management Directive will remain to be seen. As noted
by Gotzen,159 especially in the STIM case, the General Court made interesting
remarks on facilitating multi-territorial and multi-repertoire licensing of online
music rights, in the light of these developments, as stated in paragraphs 83 and
84:160

“83 As regards the applicant’s fears that even users interested in obtaining all of the rep-
ertoires would no longer be able to do so via national one-stop-shops if some reper-
toires were managed outside the system of RRAs, it must be observed that such an
eventuality depends on whether some large publishers or collecting societies, with
which the authors whose music is more commercially attractive are affiliated, find it
preferable, in respect of the forms of exploitation which the contested decision con-
cerns, to withdraw their rights from collective management or to withdraw the man-
dates that they gave to the smaller collecting societies, in order to grant only direct li-
censes. That would be a free commercial choice on their part, to which the annulment
of the part of the contested decision dealing with the national territorial limitations
would be of no consequence.

84 Such modifications of the market conditions, liable to bring about a fragmentation
of the repertoires, are not the result of the Commission’s censure of the concerted prac-
tice relating to national territorial limitations. The fact that such a change resulted from
a demand in the market, independent of the contested decision, is confirmed by the ap-

156 Ibid.
157 Josef Drexl, note 85, p. 12.
158 NCB, NCB’s business areas, http://www.ncb.dk/05/5-1-1.html (accessed 29 September 2014).
159 Frank Gotzen, note 98, pp. 136, 138.
160 Case T-451/08 Stim v Commission, paragraphs 83–84.
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plicant’s acknowledgement that it participated in attempts, incomplete or abandoned, to
modify the system of national territorial limitations.”

Nevertheless, inefficient licensing practices may result in potential lost revenues
from digital music.161 Therefore, improving access to such offerings to mone-
tise consumer behavior changes should be emphasised more.162 As stated in the
Digital Agenda:163

“the creation of attractive online content and services and its free circulation inside the
EU and across its borders are fundamental to stimulate the virtuous cycle of demand.”

5. Conclusions

Legitimate alternatives for online music are essential to improving the ability to
realise the market potential and, thus, monetising changes in consumer’s con-
sumption behavior, where the share of digital music is increasing. Despite at-
tempts at harmonisation, the European online market remains fragmented and
has not become a functioning single market, but while the need to improve the
collective management organisation functions has been identified. However,
the Recommendation, a non-binding recommendation, has not established
EU-wide cross-border licensing. The current collective rights management sys-
tem must be modernised such that rights are used more efficiently, which in-
cludes cross-border licensing and supporting new content delivery models.

Based on the discussion above, community legislation seems necessary to ad-
dress this challenge because the 2005 Recommendation failed to create a digital
single market and, subsequently, the market has not produced a solution to in-
troduce multi-territorial licensing structures for rights in musical works for on-
line use. And, where publishers withdraw rights to certain repertoires, that may
further lead to fragmentation based on the repertoire instead of national territo-
ries. Additionally, having rights holders (such as music publishers) individually
grant licenses for their repertoires may not simplify the licensing process because
the rights may be held by several rights holders; thus, commercial users must
negotiate with several individual licensors to secure the necessary rights to use
certain musical works.

The Collective Rights Management Directive will not create an EU-wide
market for online music; it can only facilitate EU-wide collective rights man-
agement to support creating a digital single market for online music. The direc-
tive will not impose EU-wide cross-border licensing, but it can create a legal
framework for such licensing. Introducing pan-European and multi-repertoire
licenses for online uses should, as contemplated in the Recital 29164 and earlier
in the Commission’s February 2008 monitoring report, support development of

161 See Ghafele, Roya and Gibert, Benjamin, note 14, pp. 5, 35.
162 See Ghafele, Roya and Gibert, Benjamin, note 14, p. 5.
163 Digital Agenda, note 4, p. 7.
164 COM(2012) 372 final, note 96, p. 19.
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an EU-wide music licensing market for online services,165 and the aggregation
of repertoires should reduce transaction costs, reducing the cost transmitted to
end-users.166 Further, based on the approach adopted in the Collective Rights
Management Directive, the future system for managing online music rights in
the EU will be seemingly based on regional hubs with the capacity to grant
multi-repertoire licenses.

The EU Member States are required to transpose the Collective Rights
Management Directive into their national laws by 10 April 2016. However, the
effects of the judgments in Case T-442/08 and related cases on the implementa-
tion of the Collective Rights Management Directive remain to be seen. Re-
gardless of whether the Collective Rights Management Directive improves the
collective management organisation functions and creates a functioning, digital
single market to realise the benefits of technological development, which has
made providing EU-wide music services online a technologically feasible op-
tion, may not follow from the Collective Rights Management Directive alone.
Thus, issues remain for further action, such as a discussion on the scope of ‘on-
line rights’ because making music available online is not, in a technological
sense, feasible without also reproducing it. Therefore, it seems worth consider-
ing whether ‘online rights’ should cover both the ‘reproduction right’ and
‘making available right’ to simplify managing mechanical and public perform-
ance rights for online use. Nevertheless, cross-border licensing may stimulate
creation of a digital single market and online music services by decreasing the
number of transactions required, thus, reducing transaction costs by rendering it
unnecessary to separately obtain licenses for each member state.

165 European Commission, note 28, p. 1.
166 COM(2012) 372 final, note 96, p. 19.
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TRANSFORMATION OF THE RECORDED MUSIC INDUSTRY 
TO THE DIGITAL AGE: A REVIEW OF TECHNOLOGY-DRIVEN 
CHANGES IN THE EU COPYRIGHT FRAMEWORK FOCUSING 
ON THEIR EFFECT ON DIGITAL MUSIC MARKETS

Technology has upended the music industry. ‘Digital’ 
has changed the mechanics of music distribution; first, CDs 
were replaced by downloads such as mp3 files, and today, 
the share of access-based distribution such as streaming 
services of total recorded music sales is growing globally. 
However, ‘piracy’ still remains perceived as a problem. 

The technological disruption has given rise to challeng-
es for copyright in an increasingly digital world – the ‘infor-
mation society’. Copyright law has generally changed in 
response to external pressures – societal changes such as 
technological changes. And today copyright law is typical-
ly applied to rapidly changing technologies and services 
facilitated by those technologies. This in turn necessitates 
taking a broader view to understand how copyright legis-
lation has evolved to respond to those changes affecting 
music distribution, as well as whether the European copy-
right framework has managed to support growth in the dig-
ital music markets in Europe, and to develop a European 
digital single-market.

Looking at the digital music markets of today, there ap-
pears to be an ongoing shift in music consumption habits 
toward access-based offerings such as streaming services. 
And while illegal activities remain perceived as a problem, 
subscription streaming services have shown potential for 
decreasing piracy. Therefore, with a view to improving the 
functioning of the digital music markets, focusing on mea-

sures that aim to support increasing the demand for legiti-
mately available content might be effective – as suggested 
by the potential that subscription streaming services have 
demonstrated. Ultimately, control over content may not 
alone be sufficient: if online music services do not live up to 
consumers’ expectations, the level of intellectual property 
protection alone might prove to be an insufficient answer to 
the challenges faced by the music industry. Instead, incen-
tivizing consumers to use legitimate offerings by increasing 
the relative attractiveness of online music services in rela-
tion to unauthorized channels should be factored in. 

Overall, despite for instance the potential that subscrip-
tion streaming services have shown, reducing infringe-
ment on the internet requires also appropriate measures 
for keeping illegal activities at bay, and understanding that 
there might be no one-size-fits-all solution to combating pi-
racy. Reducing online piracy, to be effective, might well re-
quire different types of anti-piracy measures, like involving 
intermediaries and using ‘follow the money’ approach to 
ad-funded sites offering unauthorized copyrighted content. 
To support growth in the digital music markets in Europe 
the focus should be on developing a market-oriented ap-
proach with a combination of appropriate measures that 
both target supporting growth of legitimate sales of digital 
music and decreasing piracy by having available effective 
online copyright enforcement measures.
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